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In accordance with OMB Circular A-19, OMB requests the views of your agency on the above
subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or receipts for purposes of the "Pay-As-You-Go™ provisions of Title
XIll of the Omnibus Budget Reconciliation Act of 1990.
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the House Judiciary Committee on civil liability aspects of the proposed tobacco settlement.

DISTRIBUTION LIST

AGENCIES:

52-HHS - Sondra S. Wallace - (202) 690-7760
7-AGRICULTURE - Marvin Shapiro - (202) 720-1516
118-TREASURY - Richard S. Carro - (202) 622-0650
25-COMMERCE - Michael A. Levitt - (202) 482-3151

EOP:

David J. Haun
-Mark A. Weatherly
Richard J. Turman
Marc Garufi

Jim R. Esquea
Mark E. Miller
Donald R. Arbuckle
Wendy A. Taylor
Cynthia A. Rice
Elena Kagan

Gene B. Sperling
Sally Katzen
William P. Marshalt
Thomas L. Freedman

/‘ r

[



_MAY-26-1938 13:48 TO:FREEDMAN FROM: SCHROEDER, L. P.2/1

Jerold R. Mande
Christopher C. Jennings
Sarah A. Bianchi
Joshua Gotbaum
Sherman G. Boone
" Rosalyn J. Rettman
Peter G. Jacoby
Cynthia Dailard
Robert J. Pellicci
Janet R. Forsgren
Michael L. Goad



/1

Cad

MAY-26-1998 13:48 TO:FREEDMAN FROM: SCHROEDEE, L. .

LRM ID: IMS335 SUBJECT: JUSTICE Qs and As on $1415 National Tobacco Policy and
Youth Smoking Reduction Act

" RESPONSE TO |
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views Is short {e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the
branch-wide line shown below (NOT the analyst’s lins) to leave » message with a legislative assistant.

You may also respond by:
{1) calling the analyst/attorney's diract line (you wlll be connected to voice mail if the analyst does not
answer); or
{2) sending us a memo or letter
~ Please include the LRM numbaer shown above, and the subjact shown below.

T0: Ingrid M. Schroeder Phone: 395-3883 Fax: 395-3109
Office of Management and Budget
Branch-Wida Line (to reach legislative assistant): 395-3454

FROM: {Date)

{Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject:
Concur

__ No Objection

No Comment

Soe propossed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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' LS. Department of Justice -
<§§E§’ Office of Legislative AfTairs
mdewmu Rhahingaw, DC 20530

The Honorable Henry J. Hyde
chairman

Committes on the Judicia

U.S5. House of Representatives
wWashington, DC 20515

Dear Mr. Chairman:

At ¥our request, we have enclosed responses to questions
posed following the appearance of Mr. David W. Ogdaen, Counselor
to the Attorney General, before your Committee on February 5,
1998. The subject of the hearing was civil liability aspects of
the proposed tobacco settlement.

Please let us know if we may be of amaistance in connesction
with thia or any other matter. The Office of Kanagament and
Budget has advised that there is no objection from the standpoint
of the Administration’s progrem to the presentation of this

response.
Sinceraly,
Ann M. Harkins
Acting Assistant Attorney General
Enclosure

cc: The Honorable John Conyers, Jr.
Ranking Minority Member
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Ansvers to Question fer David W. Ogden, Esq.
counsslor to the Attorney General
Department of Justice

Congressman. Coble

Q.

Al.

Mr. Ogden, you state iz rasponse to a questionr from Rep.
Frank that "there are large advantages to having &
resolution i» which the tobacco companies ars involved.
Yor one thing, one of the key objectives here is
changing the way they do business, changing their
marketing practices, changing their whole approach. A
key element in that is their involvemeat ia the
solution. A secend important feature of it is that
wiatever ve craft in the way of reform is, a&s the FDA
regulations ara, paotentially subject to litigatien that

would tie thex up."

1. Please describe in more detail the benefits you see
frem the enactment of legislation, in whieh tha
tobacco companies are involved.

2. Do you agree with those who believe that certain of
the proposed seitlement's advertising restriction
such as the ccmplete ban on outdoor advertising or
‘the ban on the use of humaa images in any
advartising, vould bda constitutionally suspect
uader the First Amcndment? What further bemefits
from the tobacce ccmpany iavolvement do you
oavision? '

The bencfits of voluntary tobacco compeny cocoperation in
the refornm of the tobacco industry are many. One of the
President's five goals is to change how the tobacco
companies do business. The industry's active
perticipation in that affort should be encouraged. -
Morecver, such participation will advance the principal
goal of reducing youth smoking. 1Increasing the price of
a pack of cigarettes and restricting minors' access to
tobacco products and tobacco product advertising will
reduce youth smcking significantly. oOther voluntary
erforts by the tobacco industry have the potential to
raduce youth smoking even more. Finally, even .
litigation that is ultirately not meritoricus can delay
inmplementation of legislation for years. Because !

' thousands of .young people begin the road to addiction

and disease every day, it is crucial to avoid such delay
if possible. _

In addition, we note that some advertising
restrictions that go beyond the narrowly tailored
FDa rggulations present significant additional
constitutional concerns. We bslieve, however. that
legislation could be crafted, consistent with the
Constitution. in vhich manufacturers could agree to
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A2.

comply with restrictions that go beyond the ¥FUA
regulation in exchange for certain benefits.

Although a novel question, we do not believe that the
"unconstitutional conditions" Aaoctrine requires a
contrary caenclusion. Pursuant to the “uncenstitutional
conditiona" doctrine, the Supreme Tourt has struck dowvn
certain governmental attempts to condition benefits,
such as federal funding, on a recipient's compliance
with restrictions on fully protected expressive
actlivities that could not have been imposed directly.
See, 6.9., F.C.C. Vv, Teague of Wougn Voters, 468 U.S.
364 (1984). Hovever, none of those rulings concerned
limitations on commercial speech,-and there are strong
grounds for distinguishing these rulings in this
context. Thus, although a provision that included the
additienal advertising restrictions as terms in a -
consensual contract could be subject to First Amendnment
challenge (perhaps by third parties), a properly
structured provision of this type should survive
constitutional review. For example, we believe that
courts should uphold a federal lav that offered
nanufacturers the option of complying with them in order
to receive special protections from liability.

As I testified, the Department believes that the
governuent nay rsstrict the advertising of tobacco
products, which may not lawfully be sold to parsons
under the age of 18, in order to serve its wholly
legitinmate and compelling intarest in curtailing minors!
demand for and use of tobacco products. Rastricticns
that are carefully drawn to raduce minors' exposure to
tobacco advertising may be imposed directly by federal
law against the tobacen industry, and thus the
Department believes that the FDA's current restrictions
on tobacco advartising are fully concictont with the
First Amendnment.

To the extent that the contemplated legislation
vould include advertiging reastrictions thet go
beyand the FDA's regulations in vays that are not
narrovly drawn te roduce youth tebacco use, the
legielation would raise significant constitutional
concerns that arc noet presented by the FDa
regulation. As noted above, however, we believe
that legiclatien could be crafled, consistent wvitn
the Constitution, in which manufacturers could
agree to comply with restrictions that go beyond

the FDA requlation in exchange for certain
bancfits.
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ANSWERS TO QUESTIONS IO DAVID W, OGDEN
CQUNSELOR TO THE ATTORNEY GENERAL

Songxessuan Inalls

Q1. Do you believe that the pudblic health odjectives
outlined by the President can de achieved in the absence
of a univezsal settlement passed by Congress? Anad in
the absence of a universal ssttlement, will these
objactivas De achisved tor every state? Will states
share on an sguitable basis in any recovery cutside of a
universal settlament passed by Congress?

A. 1he administration believes that its public health
objectives and the President's five goals can be
achieved only through passage of comprehensive, federal
tobacco legislation. Absent federal legislation, states
will be left to the uncertainties of litigation to
achieve monetary racoveries from tobacco companies.

Such litigations may result in different results from
state to state. Such litigation by -{tself cannot
achiave the FPresident's public hedlth objsctives.

Q2. Has the administration considered the means by which it
would seek to achiave its public health odjectives if a
uaiversal settlement is not enacted by Congraas?
rurthermoza, what affirmative steps wvould the
administration pursue to protest farmers {m South
Cazrolina and elsevhere that would ebviousmly ba impacted
by any federal requlstion of tobasco in the absence of a
settlenent?

A. The Administration batiavam that i{ts public health
objectives can be fully achieved only through enactment
of comprehensiva tobacco legislation. 1If this cannot be
achieved with the agreement of the tobacco industry, the
Administration is prepared to cack comprehensive
legislation without their agreement. With respect to
the protection of tobacao farmers, the President has
made clear that he will support compraehensive
legislation only if it protects farmers affected by the
federal regulation of tobacceo. ' :

TOTAL P.G@7
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LRM ID: IMS232

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Monday, February 9, 1998

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below

FROM: . James J. Jukes/OMB/EOP (for) Assistant Director for Legislative Retefpnce

OMB CONTACT: Ingrid M. Schroeder
PHONE: (202)395-3883 FAX: {202)395-3109

SUBJECT: JUSTICE Testimony on Attorneys General and Tobacco industry Report on
Tobacco Settiement Plan

DEADLINE: 4:30pm Monday, February 9, 1998

L= o e— wos—an mv—e—l

In accordance with OMB Circular A-19, OMB requests the views of your agancy on the above
subject before advising on its relationship to the program of the President. Please advise us if this
item will affect direct spending or recelpts for purposes of the "Pay-As-You-Go" provisions of Title
Xiil of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: The attached statement is similar to testimony given by David Ogden before the H.
Judiclary Committes on 2/5/98. All new language is marked including an additional section which
comments on advertising and the First Amendment (pp. 1-13).

DISTRIBUTION LIST

AGENCIES:

52-HHS - Sondra S. Wallace - (202) 690-7780

118-TREASURY - Richard S. Carro - {202) 622-0650

8-AGRICULTURECONG AFFAIRS - Vince Anceli (all testimony) - (202) 720-7095
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Bruce N. Read
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David J. Haun
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Barry T. Clandenin
Richard J. Turman
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LRM ID: IMS232 SUBJECT: JUSTICE Testimony on Attorneys General and Tobacco Industry
Report on Tobacco Settlement Plan

\ E— T T — ——— -
RESPONSE 70
LEGISLATIVE REFERRAL
MEMORANDUM

It your response to this requast for views is short (e.g.. concur/no comment), we prefer that you respond by
o-msil or by faxing us this response sheet. If the response Is short and you prefer to call, please call the
branch-wida line shown below (NOT the analyst's line} to leave a message with a legislative assistant.

You may also respond by:

{1) calling the analyst/attorney's direct line (you wlll be connected to voice mall if tha analyst does not
answar); or

(2) sending us 8 memo or letter
Piease include the LRM number shown above, and the subject shown below.

TO: Ingrid M. Schrosder Phone: 385-3883 Fax: 395.-3109
Office of Management and Budgat
Branch-Wide Line (1o reach legislative assistant): 395-3454

FROM: {Date)

{Name)

(Agency)

(Telephone)

The following Is the responsa of our agency to your request for views on the above-captioned subject:
Concur
___ No Objectlon
No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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PREPARED STATEMENT OF DAVID W. OGDEN, COUNSELOR TO THE
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. Chairman, I am pleased to testify today on bebalf of the Department of
Justice regarding two subjects. As initially requested, 1 will be testifying concerning
First Amendfnem-ismes related to the FDA's advertising regulations and the litigation
concerning those restricuons. Iu addition, the Committee has requested that I address

the civil liability provisions of the proposed tobacco scttlement.

L Advertising Restrictions

A Backgraungd

The Department of Justicc is currently involved in litigatlon n which the FDA's
restrictions have been chalienged on statutory and consttutional grounds. In such
circumstances, it is the longstanding practice of the Dcpartment not 1o elaborate on the
legel positions we bave taken in litigation; our briefs speak for themselves. Accordingly,
I have provided tb the Committee copies of our district court brief in the
abovementioned case, Nevertheless, becouse Congross is considering the enactment of
cowprehensive tobacco legislaton that would reaffirm the FDA's authority and impose
advertising restrictions similar 10 those that are being challenged, the Department has
determined that it is ai;propriatc for me to appear today to summarize the arguments
that we have made in court in defense of the constitutionality of the FDA advertising
restricrions. T cannot, however, provide elaboration of our arguments beyond the
confines of our Lriefs.

I'nat limitation does not, however, prevent me from explaining how critically

1

FROM: SCHROEDER, L. Poa/in
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important it is for the health of our children that the FDA have the authority 10
regulate the marketing and advertising of tobacco. As the FDA found after one of the
most chensive rulemakings in history (inclhding submission of more than 47,000 pages
of comments from the tobacco industry), the FDA concluded that death and diseuse
from tobacco products can best b elimninated by reducing the number of children and
adolescents who begin to use clgaretfcs and smokeless tobacco. Every day, 3,000 more
young people begin smoking regularly, and at the present rate, 1,000 will die
prematurely as a result. As the FDA found, tobacco use is a "pediatric disease” because
most adult smokers become addicted during ehildhand. Over 80% of adult smokers
started when they were children or edolcscents. 61 Fed Reg. 44421.

Restrictions on access -- it is ichéJ to sell cigarettes to minors in all S0 states --
are not enough, however, to stop children and adolescents from beginning to smoke.
Young people have access to cigarettes and smokeless tobacco from many sources and,
as the FDA concluded, advertising targeted at children and adolescents plays a
significant role in young people’s decision to use tobacco. Children and adolescents are
highly vulucrable to the sophisticatcd marketing techniques employed by the tobacco
industry and do not fully understand the serious health risk. Seventy-five percent of
youth smokers are addicted, and it is extraordinarily difficult for them to stop using
tobacco products as adults.

The susceptibility of young paople to tobacco advertising has not been lost on
the tobacco industry. Internal cuuipany documents demonstrated the indusrry's

intentjon to target young smokers and so-called pre-smokers. For exammple, one

L
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document from R.J. Reynolds stated that *if our Company is 10 survive and prosper,
over the long-term we must get our share of the youth market.” Another document
recitcd that '[e]vidence now available . . . Indicate[s) that the 14 to 18 year old group is
an increasing segment of the smolang population. RJR must soon csteblish a successful
new brend in this macket if our positton in the industry is to be maintained.”

The evidence before the FDA of the impact of tobacco advertising on youth
smoking was substantial. Numerous studies and-surveys showed that “children are
exposcd to substantial and unavoidable advertising, that exposure 10 tobacco advertising
leads to favorable beliefs about tohacen nse, that advertising plays = role In leading
young people to overcstimatc the prevalence of tobaccu wse, and that these faclors are
related 10 young people’s tobacco initiation and use.” 61 Fed. Rcg. 44488. Two recent
and comprehensive analyses by the National Academy of Science’s Institute of Medicine
and the Surgeon General found that tobaceo advertising plays a significant role in the
decisions of young people to use tobacco products, Moreover, the American
Psychological Assoclation concluded that "color and imagery in advertiseiuents” greatly
affccied young people because "they generally have less information-processing ability
than adults,” and that tobacco advertising directly exploits this deficit. 61 Fed. Reg.
44468, 44488.

Indeed, advertising campaigns employing appealing imagery have been
particularly cffective with young peopie. The “Joe Camel” campaign, fcaturing a
fanciful cartoon figure, hed a Jrumatic effect on Came!’s share of the youth market,

increasing it from less than 3% in 1988 1o more than 13% by 1992. During the same
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period, the campaign had no effect on Camel's share of the adult market. Moreover,

Camel” &s a symbol for smoking, 61 Fed. Reg. 44476-78: 60 Fed. Reg. 41333,

Faced with this disheartening evidence, the DA concluded thet "cigarctte aud
smokeless tobaoco advertising has a puwerful éppeal to children and adolescents,” 61
Fed. Reg. 44471, and that “the pervasiveness and imagery used in industry advertising
and promotional programs often obscure adolescents’ perceptions of the significance of
the assoclated health risks and the strength of the addictive power of tobacco products.”
61 Fed. Reg. 44571, Thus, in addition to regnations designed to sharply curtail the
accese of young people to tobaceo products, the agency coucluged that advertising
restrictions ure necessary to “ensur(e) that the restrictions on access are not undermined
by the product appeal that advertising for these pfoducts creates for young people.” 61
Fed. Reg. 44465, Further, the FDA determined that "[t]o be effective, these restrictions
must be comprebensive.” 61 Fed. Reg. 44489-90. Indeed, empirical studies in other
countries that have restrictions on tobacco advertising have shown that such restrictions,
“When given appropriate scope und when fully implemented, will reduce cigarette and
smokeless tobacco use among children and adolescents.” 61 Fed. Reg. 44493,

For these reasons, pursuant to its authority to regulate "restricted devices.” 21
U.S.C. § 360j(e), the FDA promulgated regulations that require a black-and-white, text-
only advertising foﬁnat, except in adult publications and adult-only facilitics; ban
outdoor advertising of cigarettes and siuukeless tobacco within 1,000 feet of schools and

public playgrounds; prohibit tobacco companies and distributors from selling or

-1
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distributing non-tobacco products, such as hats and t-shirts, bearing a tobacco product
brand name or logo; and prohibit the sponsorship of athletic, cultural or other events in
& tobacco brand name. See 61 Fed. Reg. 44617-18. These rules would combine with
the longstanding statutory prohibition on radio and telovision advertising of cigacetics
and Lide cigars, 15 U.S.C, § 1338, 10 dramatically reduce the impact of tobacco
advertising on America's young people.

The tobacco manufacturers and others immediately challenged these regulations
on statutory and constitutional grounds in the United States District Court for the
Middle District of North Carolina. The district court found that the FDA docs have the
general authority to regulate the wauulucture, sale and distribution of tobacco products,
but nonetheless ruled that the agency lacks the authority under § 360j(e) to impose
advertising restrictions on the sale, distribution, or use of tobacco products. Coyne
Beam. Inc. v. FDA, 966 F. Supp. 1374, 1397-1400 (M.D.N.C. 1997). In light of this
statutory decision, the court had no occasion to reach the First Amendment issues. 1.
at 1400 n.33. The partes in the Coyng Deam case flled cruss-appeals to the United

States Court of Appeals for the Fourth Circuit. The Court has yet 1o issue any ruling.

B.  First Amendment Analysis

Prior to 1976 the Supreme Court did not view the First Amendment as
protecting commercial gpeech. See Valentine v. Christcnsen, 316 U.S. 52 (1942).
Accordiugly, the Court did not even mention the First Amendment when, in 1932, it

upheld a statute that prohibited the advertisement of cigarettes on billboards and street-

DA FROM: SCHRCEDEE, L. F.
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car placements. Packer Colp. v, Utah, 285 U.S. 105 (1932). In 196, Congress banned
outright the advertising of cigarcttes on television and radio. See 15 U.S.C. § 1335. In

1972, the Court summarily affirmed the constimitionnlity of that statutory ban. Capital

Broadoasting Co. v. Asting Attorngy General, 405 U.S. 1000 (1972), suuuuarily allirming
Loplial Broadeasting Co. v, Mitchell, 333 F, Supp. $82. (D.D.C. 1971). In 1976,

however, the Supreme Court changed course and held that commercial is deserving of
some measure of protection under the First Amendment. Yirginia State Bd. of
Pharmacy v, Virginia Citizens Consumer Counse). Inc., 425 U.S. 748 (1976).

In our brief in the Coyne Beam case, we explain why the FDA rcstrictions are

constitutioual under the currenty conwolling framework for First Amenament review of

restrictions on advertising, set out by the Supreme Court in Central Hudson Gas &
Elee. Corp, v, Public Serv. Comm'n, 447 U.S. 557 (1980). The Central Hudsop analysis
asks as a threshold question whether the regulated speech is “related to unlawful
actlvity” or is misleading. Id. at S64. If o, the speech can be freely regulated by the
Government; if not, the neat issues o be considered are: “whether the asserted
governmental interest is substantial”; "whether the regulation directly advances the
governmental interest asserted”; and “whether [the regulation] is not more extensive
than is necessary to serve that interest.” Id. at 566. Our brief in the Coyne Beam case
explains that the FDA regulations satisfy each of the. four parts of the Central Hudson
test. What follows is a summary of the arguments that we uwde,

e Prohib 0.5 Related 1o Uniawfl Activ

The Supreme Court has repeatedly said that commercial speech “related to”
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unlawful activity is not entitled to First Amendment protection. See, e.g. 44
Liquormart In¢, v. Rhode Island, 116 S.Ct. 1495, 1505 n.7 (1996); Florida Bar, S15 S.Ct.
at ('ijndcr Central Hudson. the government may freely regulate commercial speech
that concerns unlawful activity, or ls.mislending."); Lentral Hudson, 447 U.S. at 563-64.
TlLe FDA regulations are directed &t, and tailored to, restricting the flow of commercial
speech to minors, a group of persons who roay not legally purchase the product being
advertised, Recent evidence indicates, however, that tobacco manufacturers have
targeted advertisements at an underage audience; and in any event, these
advertisements are. parceived by minors as offers or inducements to buy und usc
tobacco products. Thus, such advertsing "rcla;cs 10” and encourages lllegal
transactions.

We have oot argued that this point, by itself, permits the FDA 1o ban tobacco
edvertising altogether, because we recognize that such advertising also relates to lawful
activity: the purchase of tobacco products by adulis. The incidental effect of the
restrictions on advertising to edults does require Ceotral Hudson unalysis. It Is critical
1o that enalysis, however, that the FDA has tailored its regulations in & manner directly
related 1o the “unlawful” aspect of tobacco advertising, and whom the advertisers have
no nght to reach. The FDA's restrictions are aimed at the Government's wholly
legitimate and compelling interest in curbing minors’ use of tahacen products, rather

than at restricting adults’ rights to receive information about their consumer choices.

The I Y i0g Yauths from Using Tobscco, Products |
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Substantial.

_There can be no doubt that the Government has a sufficiently substantial interest
in dkscouraging the use of tobacco products by minors. As the Supreme Court has
Instructed:

(i}t is evident beyond the need for eleboration that a State’s interest in
safeguarding the physical and psychnlngicsl well.heing of a minar Is compelling.

A democratic society rests, for its continuance, upon the healthy, well-rounded

growth of young people into full maturity as citizens, Accordingly, we have

sustained legisletion airned at protecting the &hysical and emotional well-being of
vouth even when the laws have operated in the sensitive area of constitutionally
protected rights.

New York v, Ferber, 458 U.S. 747, 756-57 (1982).

The 1 Is Directly and Materially Ad { by the Regulations

The FDA bas shown that the chalienged regulations advance the Government's
interest "in a direct end material way." Edenfield v, Fane. 507 U.S. 761, 767 (1993).
Millions of minors are using tobacco products. Minors not only start using cigarettes
and smokeless tobacco as children and edolescents, they become addicted as children
and adolescents. This usage has severe and long-term adverse health consequences for
these minors when they become adults. And, the FDA has found, based on numerous
studies, that tobacco advertising is a significant cause of use by minors. Even if there
were not such an extensive record on this point, the Supreme Court has recognized
that, as a matter of “conuuvn scuss” and “reusun,” promodonal advertsing and

subsequent consumption are linked, and that reducing the former will reduce the latter.

See 44 Liguormart, 116 S. Ct. at 1506 (“the Court (in Central Hudson] recognized ...
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thst there was an immediate connection between advertising and demand”) (quoting
Cenual Hudsop, 447 U.S. at 569, 100 S. Ct. &t 2353). Aceurd Rubin v, Coors Brewing
Co,, SIS US. _, _ (199S) (Tt is assuredly a matter of ‘common sense’ that a restriction
on the advertising of @ product characteristic will decrease the extent 10 which
consumers select a product on the basis of that tralt. ).

In shoft. the FDA reasonably concluded that 1obacco companies’ huge
investment advertising of tobacco products helps persuade minors to use these products
and that restrictions on advertising will help 10 reduce demand in that group, and

thereby benefit public health.

The Regulations Are Not More Extensive than Necessary.
The final question under Cenual Hudson is whether the regulation is more
extensive than {s necessary to serve that interest,” 447 U.S. at 566. This inquiry does

not amount to a “least restrictive means” test. Instead, the Court's decisions require

a "fit’ between the [government’s] ends and the means chosen to accomplish
those ends,” a flt that is not necessarily perfect, but reasonable; that represents
not necessarily the single best disposition but one whase scope is “in proportion
to the interest served[]”; that employs not necessarily the least restrictive means
but . . . a means narrowly ta{lored to achieve the desired objective. Within those
bounds we leave it to governmental decisionmakers t0 judge what manner of
regulutdon may best be employed.

Board of Trustees of the State Univ, of New York v. Fox, 492 U.S. 469, 480 (1989).
Accordingly, a commercial speech restriction will fail the narrow-tailoring rcqui.remcht

only if it "burden(s] substantially more speech than necessary.” Edge Broadensting, 509

U.S. a1 430. On the other hand, a restriction is more likely to be narrowly tailored if it
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leaves open alternative chunnels for the communication to appropriate recipients of the

valuable information contained in the commercial speech. See Florida Bar, 515 US. at

The FDA restrictions sutisfy this narrow taloring test. “The First Amendment's
concern for commercial speech is based on the informational function of advertising.”
Lentral Hudson, 447 U.S. at 563. At its core, advertising serves to "'disseminatfe] . . .
informatiop as to who is producing and selling what product, for what reason, and at
what price.”" 44 Liquormart, 116 S. Ci. at 1505 (principal opinion) (quoting Yirginis
Stawe Board of Pharmacy, 425 U.S. at 765). It i this informational function -- with

respect t0 adult recipients -- that the Iirst Amendment's protection of commerciai
speech is “designed to safeguard.” Edenfield, 507 U.S. at 766. The FDA regutations
have been carefully taflored 10 preserve, rather than impair, this informational function
of 1obacco advertising. The regulations are not aimed at restricting tobacco
manufacturers, distributors, or retailers from conveying information about their products
to lawful purchasers. To the contrary, advertisers remain free to provide relevant
commercial information to adults -- such as the price of tobacco products, where such
products can be obtained, what such products contain, and any other fact consumers
would want to know about tobacco products, such as any asserted brand-specific
superiority.

Iu crafting ity regulations, the FDA identified aspects of tobacco adverdsing thar
may be particularly influential-on children, but do not play a significant role in the most

critical informational functions of advertising. To the greatest extent practicable, the

10
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regulations are directed to these youth-influencing aspects without intruding on the
ability of the tobacco industry to provide adults with relevant factual information about
their products. For example, the FDA’s regulations restrict the use of images and color
in tobacco advertising. Bur there is no Hmit on whai kiuds of iufuinaiion may be
provided in this fashion. Moreover, this restriction does not apply to publications whose
readership is at least 85% adult andl includes less than 2 million children. 21 C.E.R.

§ 897.32(a)(2)(1)-(i1).

Recause the FDA's regulations are not intended to impede the free flow of
conunercial information ro lawful purchasers, but instcad are designcd to preserve that
flow, they differ fundamentally from the sorts ot advertising restrictions that have
typically been condemned by the Court. In 44 Liquormart, for example, Rhode Island’s
statutes were specifically designed to prevent liquor advertisers from conveying
information about the price of their products. See 116 S. Ct. at 1501. Likewise, in
Coors, the Alcohol Administration Act sought to minimize lawful purchasers’ knowledge
of a basic characteristic of beer--its alcohol content--by excluding content inforrmation
from beer labels. See 515 U.S. at . And in Cepiral Hudsop itself, the regulatory orders
at issue prohibited all promotional advertising by electrical utilities. See 447 U.S. at
558-60. In each of these cases, the challenged regulation undertook to keep truthful
commercial information out of the hands of lega) purchasers. That is not the case with
the FDA regulatons.

The plaintiffs in the Coyne Beam case have argued that the FDA must exhaust

all alternative, non-speech related rmeans to reduce underage smoking before regulating

11
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cigaretie advertising. This view is based on & misreading of the First Amendment and
the Supreme Court's decision in 44 Liquormar. Unlike the liquor price advertising
restrictions invalidated in 44 Liguormarn, the FDA's gpeach-related restrictions are
targeted at preventing advertisiug (o 4 gruup of people whio cannot legally purchase the
product in question. That case does not require that we run the risk that more and
more children will fall prey to this advertising while we experiment with other measures.
Morcover, the regulations are being employed as & complement to non-speech
restrictions. The government hans the sale of tobacco products to minors and {s moving
1o improve the cffectiveness of the ban. Minors can obtuin tobacco products through a
variety of means, and point-of-sale restrictions by themselves certainly will not reduce
demand. There is every reason to expect that unfettered tobacco advertising wiil
continue to persuaﬁe a significant percentage of young people to use tobacco products,
thus undermining the effectiveness of the agency’s non-speech (access) restrictions.
Unlike non-gpeech restrictions, the advertising restrictions directly discourage demand.
For that reason, they will resuli In less underage smoking now and fewer tobacco-
related deaths in the future.

For all of the reasons articulated in our Coyne Beam briefs, we believe that the
FDA’s advertising restictions are constitutional and that they will be upheld when they
are finally considered by the courts. That the district court held that the FDA does not
Lave swtutury autbority 0 regulale (obacev wdverlising emphasices the ueed fur

confirmation of the FDA's authority in any comprehensive tobacco legislation.
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C.  AFew Words on the Proposed Sertlemen

The proposed tobacco settlement parallels the FDA's regulations in many
respects, but also contemplates additional restrictions, most significantly: (1) a ban on all
use of bumyn {mages and cactoun churaciers (L) a ban on all tobacco advertising
outdoors; and (iii) a bar on all tobacco advertising on the Internet. If legislatively
enucted, these more extensive prohibitions would raise more serious constitutional
questions. The Deparunent of Justice is continuing to analyze these additional
restricions. Regardless, the Administration believes that Congress should enact
comprehentsive tobacco legislation that, at a minimum, codifics the advertising

restrictions embodicd in the FDA's regulations.

II.  The Civil Liability Provisions of the Tobacco Settlement

A Background

On September 17th of lass year, and again in his State of the Union speech, the
President made clear his strong desire 10 work with this Congress in a blparusan fashion
10 enact national tobacco legislation. For our part, the Justice Department is eager to
work closely with this Committee and the Congress to ensure that sound,
comprehensive legislation {s enacted. Smoking end the use of smokeless tobacco have
had a devastating impact on our society in terms of death and human suffering. This
cycle of discase and death is renewed ench day, sy 3,000 children wiid tecuagers begin
smoking regularly. Tbe President and this Congress are faced with an historic

opportunity -- and profound responsibility -- to address one of this country’s greatest
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single health problems. We praise the hard work and leadership of the President, the
states’ attorneys general and other public health advocates, whose unwavering efforts
bave been instrumental in crcating this opportunity. We offer the following remarks in
the hope of facilitating the development and passage of comprehensive nutiouul

legislation regarding tobacco products.

B.  Events Leading up to the Present Consideration of the Proposed Tobacco
Settlemens

Working closely over the last several years, State and Federal officials have
dramatically altered the legal landscape faced by the tobacco industry. For decades,
individuals harmed by the use of tohacen had little recourse -- those that sued the
wbueew cuuipanics always lost and regulatory agencies took no action to rcgulate
tobacco to prevent future harm. This situation began to change in 1994, when the
Administration, prompted by an epidemic of tobacco use by teenagers, supported the
Food and Drug Administration’s (FDA) initiative to conduct an extensive investigation
to determine whether nicotine-containing tobacco products are subject to FDA
regulation. Bascd on that investigation, thc FDA promulgated regulations aimed at
reducing youth tobacco use. In April 1997, a tederal district court in North Carolina
affirmed the FDA's authority to regulate tobacco products,@ut denied FDA's statutory
authority to regulate tobacco advcru'singj (This decision is currently on appeal,)

During the same period, the tobacco .industry bas been sued in many fora Since
1094, forty-two states have sued the major tobacco companies in an effort to recover

smoking-related health care costs. In addition, many privaie lawsuits have been filed by

14
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those who claim to have been injured by smoking. On June 20, 1997, the states and the
companies reached a tlentative settlement to most of these actions, contingent upon
cnactment of appropriate fedoral legislation. This agreement is embodied in the
proposed settlement. The industy has already settled luwsuits {n threc stutes where
trial was imminent (Mississippi, Floride, and Texas). Trial in the Minnesota case
brought by Attorney General Hubert Humphrey, ITI, began on January 20, 1998, in St.
Paul.

After reviewing the settlement, the President on Septemher 17.l 1997 called for
comprehensive tobacco legislativn with a goal of reducing tccn smoking by 50 percent
within seven years. The President stressed five key elements that must be at the hear
of any national tobacco legislation:

1, a comprebensive plan to reduce teen smoking, including a

combination of penalties a.nd'price increases that raise
cigarcttc prices by up to $1.50 per pack over the next 10
years Bs necessary 10 meet youth smoking targets;

2. express reaffirmation that the FDA has full authority to

regulate tobacco products;

3. changes in the way the tobacco industry does business,

especially in the area of advertising directed at children;

4, progress toward other critcal public health goals, such as

the expansion of smoking cessation and prevention

programms and the reduction of secondhand smoke; and

18
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5. protection for tobacco farmers end their communities.
During his State of the Union address last week, the President again forcefully
cmphasized that his 1op priority Is the reduction of underuge swoking. Of the three
thousand young people who begin smoking each day in America, one thousand will die
prematurely from tobacco-related diseases. Reducing teen smoking is the most
important step that Congress and the Administration can take now towards prbtcming

the Natior's health in the next century and minimizing future health care costs.

C. The Civil Ldability Provisions
L A Sul ( the Provis

The civil liebility provisions of the scttlement contemplate federal legislation that
would work major changes in the current rort liability regime. Broadly speaking, such
federal legislation would provide an annua] cap on the industry’s potential liability in
civil actions, eliminate punitive dameges for past industry misconduct, and impose
varlous procedural restricdons on parties who would sue tobacco companies for
smoking-related injuries. I will address the specific provisions individually in a moment,
but first I want to identify general principles we believe should govern their
consideration.

2. Guiding Principles When Analyziog the Civil Liability Provigions

Our ¢ivil justice system exisis 10 pruvide means of redress for indlviduals who are
harmed by the conduct of others and to deter such harmful conduct in the future.
These are very important goals, and their achievement is fundamental 10 any just

society. Although the existing tort system is certainly not perfect or the only way o
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achieve these goals, it has as a general matter served them well. For that reason, the -‘
structure of the tort system should nnt he mndified except for important reasons. Nor
should tobucew cuiupulics become special favorites of the law.

CNoncthcless, the tort system has not been an effective meens of compensating
* injured smokers 1o dateBAhhough some states have recently achieved large settlements
with the tobacco companies, the victims of tobacco-related diseases, to date, have
received virtually nothing io the form of compepsation through the tort system. Nor has
that system until now deterred industry misconduect, such a5 marketing cigarettes to
minors. Certainly, recent revelations about the industry’s conduct could change the
situation. Litigation alone, however, is unlikely to reduce youth smoking; only
comprehensive leglslation addressing price, access, marketing, and other industry
practices will be enough to achieve this objective.

For this reason, the Administration believes that comprehensive legislation that

advances the President’s fve gouls i» esscutial 10 Uie public bealth and the future of our
children. With respect to changes in the civil liability system in such comprehensive

legislation, the Administration wants to make sure that its position is very clear:

1) The Administratinn would prefer enmprehensive tohaceo legisiatinn that
achieves the President’s goals without any limits on liability. We believe
that tobacco companies should not have special protections, and that the
June 20 settlement struck the wrong balance;

2) Nevertheless, as the Administration has consistently swated, if there is

17
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agreement on a comprehensive bill that advances the public health by
fulfilling the President’s five principles -- reducing youth smoking by
subsiunlally raising the price of cigarettcs and imposing tough peﬁalties
on the industry; expressly confirming the full authority of the FDA,
changing the way the industry does business; achieving other public heelth
goals; and protecting tobacco farmers -- then reasonable provisions
modifying the civil liability of the tobacco industry would not be a
dealbreaker.

Any prdvisions that Congress wishes to enact should make mare

achievable the recovery of appropriate corupensation for deserving injured

parties than historically has been the case and reinforce the legislation’s

other, comprebensive safeguards ageinst industry misconduct.

Any final settlement should create powerful incentives for tobacco
wauulactwens w [ully and publicly disclose all appropriate decuments.
For example, Congress should consider limiting any changes to the civil
liability system to information that was fully disclosed by the tobacco \\\LUD
industry 10 the Congress and the public.

Any changes to the civil justice system must he constitutionally sound.

With these principles in mind, let me now turn to the provisions of the proposed

settlement.

3. !D 3 . [] c..ll.].]. E « 15 c ‘. <

Raised
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The promed- settlement leaves open many questions. No definite terms
estublish who or wbat will be paid or for how long. The settlement is more of a
template for constructing a mjlsmuVe solutlon than a traditional out-uf-cour! settlement
of the state lawsuits and the numerous individual and class action lawsuits.
Nonctheless, some initial observations are possible. -

There are four broad areas in which the proposed settlement would affect the
civil Hahility system. |

a.  Resolution of I'ending Litigation

The settlement contemplates that much of the pending litigation would be
settled, Including the prescnt states attorneys general actions. It appears that the
settlement also contemplates that future litigation of those kinds would be prohibited by
federal law. Pending mddiction/dependence claims by injured smokers also apparently
would be settled.

b.  Limiis on Annual Liabiliyy

The settlement contemplates federal legislation that would impose limits on the
annual aggregate and individual damage payments for which the participating tobacco
manufacturers could be liable. An *annual agpregate cap® for the payment of
judgments and settlements would begin at $2 billion in the first year and increase to SS
billion in the ninth year and thereafter. If total judgments and settlements for a given
year exceeded the annual aggregate cap, the excess would be rolled over for payment in
future years. Payments would be limited to $1 million per judgment per year unless

every other judgment and settlernent could first be satisfied in that year without
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excecding the annual cap. Unpaid individual judgments in excess of the individual cap
would be rolled forward, without interest, for payment in future ycars.

If Congress wishes to consider unnuul ceps, a varicty of approaches could be
discussed. Limits could be established on the amount pald to cach claimant or'could be
imposed only on future claims, or only on past ones. Within the context of the
scttiement as & whole, we should explore whether liability caps can be part of a creative
scheme that also furthers the goals discussed earlier,

One critical issu¢, of course, is whether annual cups or other mechanisms would
afford sufficient funds to meet the needs of victims or whether they should be ralsed. It
may be valuable for Congress to ask that the tobacco manufacturers share their
calculations and research concerning the likely dollar requirements of those injured by
1obacco products.

¢ Limits on Pupitive Damages

Under the settiement, all punitive demages claims would be extinguishied with
respect to conduct taking place prior to the effective datc of the bill enacting the
settlement, Punitive damages could be awarded with respect to conduct taking place
after passage of the legislation.

The purpose of punitive damages is to deter and punish. Congress is heing
asked 1o remove thly twul with respect W ic Lobacco manufacturers’ past conduct. At
the same time, however, Congress Is considering legislative provisions that will serve
similar purposes. In considering punitive damages provisions, Congress should consider

the overall legislative package and the framework it establishes for deterring future

20
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wrongdoing and serving the public interest. Congress could consider whether scparate
punitive damages limitations are needed if annual caps govern manufacturers’ total
liability. Moreover, if Congress wishes tu cowsider provisions on punitive duroagos, it
could consider elternatives such as capping punitive damages or ~ pcrhaps most
interestingly -- fetaim'ng punitive damages with respect to claims based on facts not
disclosed by the tobacco manufacturers to Congress and the public. Finally, with
respect to any of these proposals, Congress will have to look carefully at the
constitutionality of the proposed lcgislation.

d.  Erocedural Restrictions

The scitlement apparently contemplates federal legislation that would abolish
class actions and other forms of multi-case tobacco litigation without the defendants’
consent. Litigation brought by third party plaintiffs, such as pension funds and health
insurers, would be prohibited entirely unless the litigation was based on the subrogation
of a single individurl's personal injury clatm. Third-party payor cluims that were peudiug
on Jure 9, 1997, would be allowed under a grandfather clause.

It has been difficult to bring class actions for tobacco-related injuries in federal
courts, and many state courts have denied class certification. Some state courts have
granted class certification to cla{;11mts against the tobacco manufacturers, however, and
other joinder mechanisms that would be uffecied Ly the pioposal can significantly
reduce individual litigants’ costs of suit. Restrictions on such joinder mechanisms could
meke it more difficult for some plaintiffs to pursue their claims in court. As with

punitive damages, Congress should consider whetber there is a rationale for special
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procedural restrictions if it enacts annual ceps on industry liability. Moreover, such
restrictions raise novel federalism issues. Thus, we believe that Congress should
consider carefully the legal and practical consequences of such provisions with an eye [JL“)

toward ensuring thet injured tobacco users have access to justice.

D.  Conclusion

The Department of Justice strongly supports comprehensive tobacco legislation.
Cralting legislatiou that siguificantly reduces teeuage wbavew uee aud weets Lhe othel
goals the President has announced is an enormous, vet vitally important, challenge. We
would be happy to join with this Commitice in a dialogue 10 find the best possible
solution.

Thank you for giving me this opportunity to furnish the views of the Department

of Justicc rcgarding this lcgislation. I will be pleascd to answer any questions you may

bave.
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TESTIMONY ON THE TRIBAL GOVERNMENT PROVISIONS
OF PROPOBED TOBAOCCO LEGISLATION
Pefors the Benate Indian Affairs Committee
February 12, 1998

Chairman Nighthorse Campbell, Vice Chairman Inouye, and
Members of tha Committse, good morning ana thankX you for inviting
the Department of Justice to testify today. I am Thomas
LeClaire, Directer ot the Offive of Trinal Justice, Department of
Justice.

At the ocutaet, I should emphagize that I am here today to
hriefly diuéuss our preliminary views on Federal Indian law and
policy as it relates to various legislative proposals con;erniné'
the marketing, sale, and regulation of tobaccoe. The views that I
oxpress today are limited to Eoderal Indian law and policy
issuep, and ure not intended tc set forth a general
Adnministration policy position on the proposed tobacco

legislatlon.

THE FEDERAL TRUST RESPONSIBILITY AND GOVERNMENT=-TO-GOVERNMENT
RELATIONS WITK INDIAN NATIONS

When working with Indian natione it is important to beaxr in
mind the fundamental principles that quide the Foderal
Government's relations with Indian tribes and nations.

The United States has A unique legal relationship with
Indian tribes as set forth in tha Censctitution, treutiesg,
gtatutes, court decimnions, exeocutive orders, and administrative
action. B8ince the formation of the Union, the United States has
recognized Indian tribes as domcatic dependent natione under its
protection. E.d., Traeaty with the Delawarw Nation, 1778, 7 Stat.

13; Cherokee Nation_v. Gaorgia, 30 U.8. (5 Pet.) 1 (1831). 1In



hundreds of treaties and agreements, our Nation guaranteed the
right of Indian tribes to the "highest and best" form of
govarnment -- self-government. gx_zgxgg_g;g!_ngg, 108 U.s. 556,
568-69 (1883).

Congress has ucknowledged that "the United States has a
trust responsiLllity to (Indian tribes) that includes the
proteotion ol the sovereignty of each tribal government." See
2:8., 25 U.S.C. § 3601(2); Be@ 8lgo 25 U.S.C. §§ 450, 1451, 1601,
2501-2502, 3701, and 4101. Under our Federal trust
responelbllity to protect Indian nations, the United States
sliould exercise the highest standard of care concerning tribal
yovernment autherity.

ihe Administration and the Attorney General respect and
honor the commitmants of the United States to Indian natiens.
Thus, both Congrese and the Executive Branch have recognized the
importance of working with Indian nations on issues concerning
tribal government, trust resources, and Indian treaty rights
within the framework of government-to-government relations. We
raspectfully gubmit that any legislation in tnis area relatiﬁq to
t;ibal governments should be consistant with'Faderal government-
to-govarnment relatione with Indiap nations and the status of
Indian tribes as domestic nations under the protection of the
United states. |
DRFINITIONS

In any legislative proposale, we believe that the term

-"Indian tribe" should be defined either by reference to the
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detinition set forth in the Indian Salf-Dotermination and
Education Assistance Act, 25 U.S.C. § 450b, or the Federally
Rocoqniiqd Inaian Tribe Lis&t Act, 25 U.S.C. § 479%a. Reporting on
the Federally Recognized Indian Tribe List Act, the House
Committee on Resources emphasized the importance of federal
recognition t¢ Indian tribes:

| Federal recognition is a) formal political act(;) it

permanently establishes a government-to-governwent

relationship between the United States and the

recognized tribe as a "domestic dependent nation," and

inposes on the government a fiduelary trust

relationghip to the tribe, and its members.

-H.R. Rep. 103-781, 103rd Cong., 2nd Eess. (1994) at 2; 1994
U.S.C.C.A.N. 3768, 3768.

If tha terms "American Indian" and "AlasBKa Native" are used,
we recommend that those terms be defined by reference to the term
"Indian" under 25 U.8.C. § 450(d), which is based on tribal
menbarship in a federally recognized Indiaﬁ tribe. Morton v,
Mancari, 417 U.é. 535 (1974) (tribal memberghip is a "political
statns! related to the status of Indian tribes as governments) .
TRIBAL REGULATORY AUTHORITY

As domcatic dependent nations, Indian tribes are distinct,
self-governing political communities that possess governmental
authority ovex thelr members and their territory. Marrjon v.
Jicarillo Apache Tribg, 450 U.§. 130, 141 (1982). Indian tribes
have plenary authority over Indians, gg8 25 U.s,C. § 1302 (Indian
tribes possess criminal jurisdiction over all Indians within
tribal terrltory), and possess civil authority over the conduct
of non=Indians, who enter tribal lands or angage in commercial

3



- relations with the tribe or its members. cGee v.
Nation, 471 v.e. 195 (1585): Meptana v, United States, ¢50 vu.s.
544 (1981).°

Acoordingly, If tobacco legislation is enacted to establish
minimun federal law requirements for the manufacturs, marketing,
distxibution, anad sale of cigarettes, Indian tribes should have
the opportunity to establish tribal law requirements for Indian
country consistent with the faderal minimum standards. 18 U.s.cC.
§ 1151 (Indian country defined). Tribal legislative authority
should not be limited by state law requirements, and state law
requirements should not be incorporated by reference in Indian
country because Indian pecples havé "the right to make their own
lavs and be ruled by then." Williamg v, _lea, 358 U.s. 217
(1959) .

Consistent with the Federal Indian Self-Determination
Policy, legislation should Provide tribal government institutione
with the opportunity to enforce federal and tribal law
requirenents relating to tobacco within Indian country. Some of
the emaller tribes may not have the regulatory infrastructure in
place to enforce tobacco regulatory laws at this time, so tobacco
legislation might include some type of federal certification
process by the Secretary of.the Interior (or Agriculture) to

determine whether an Indian tribe has the governmental

! An Indian tribe may also retain civil authority over the activities uf non-Indfans on
non-Indian lands within its reservation, if the activities threaten the tribe’s political integrity,

econnmic security, or bealth and welfarc, Msmlanu._um&ﬂims. Supra.
4



infraotructure necessary to enforce the lavg.? 1f the Secretary
makee the requlsite certification, then the Indian tribe should
be recognized as the frontline authority for tobacco requlation
in Indien country.

If the Secretary does nét make the necessary cortification,
the Pood and Drug Administration (oxr cther federal agency) should
be authorized to enforce federal tobacco laws in the applicant
tribe's Indian country. Aan Indian tribe should have an
opportunity to reapply for the hecessary federal certification,
80 that it may perform tobacco regulatory functions when its
tribal government ingtitutioens bacome capable of doing so,

Finally, even where Indian tribes are certitied as capable
of enforecing federal and tribal tobacco regulatory laws, the
Federal Government should retain concurrent authority to enforce-
federal law. (States should not be delegated federal regulatory
Authority in Indian country in the absence of tribal consent
bacause that would infringe on tribal self-government. cf. 25
U.6.C. § 1326 (Indian people must, by referendun, approve any
uitonsion of state authority in Indian country under Public Taw

280); Hashington v. Confederated Tribes of the Colville

Reservation, 447 U.5. 134 (1980) (tribal governments ara not

2 This certification process should focus on tribal guvernmental infrastructure, and not
a comparison to state and local governments, because Indian tribes have distinat tribal
government institutions bascd on their own unique histories.
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dependent on, ur Buborainate to, the States).})
RESGMRVATION OENERATED VALUZ

Dased un the uUnited States' Trecognition of triba: rights to
self-govacnwent, Indian tribes and raeservatjon Indians génerally
are sxvmpt from state regulation and'taxation in Indian country.
Jee g,g., Ca: £f Mj on : 480 U.S.
202 (1987) (regulation): ﬂgﬁ_z;_&glish_ﬁ_&gg;ggg;, 425 U.S. 463
(1976) (raxation). 1In addition, when Indian tribes and Indians
generate value on their reservations, federal law may also
breempt state taxation of non-Indians engaged {n Indian commerce.
#ge White Mountain Apache Tribe v, Bracker, 448 U.s. 136 (1980)
(non-Indian engaged in reservation timber production with Indian
tribe was exempt from state motor fuel taxation).

In Nev Mexico v, Mescalero Apache Tribe, 462 U.S. 324
(1983), for example, the Supreme Court held that non-Indian
hunters ueing a tribal hunting enterprise on reservation lands
vere exempt from state hunting regulatione. The Court explained
the basis for its decision as followa:

The Tribe has sngaged in a concerted and gustained

undertaking to develop and manage the reservation's

wildlife and land resources specifically for the

benefit of its members. The project generates funds

for essential tribal services and provides employment

for mombers who reside on the reservation. . , . The

Tribal enterprise in this case clearly involves "value

goncrated on the reservations by activities involving
the Tribe,"

3 Indeed, the States have often been hostile to iribal self-governance. United States

S
v. Kagamg, 118 U.S. 375 (1886); see also Cherokee Nation v. Georgiz. 30 U'S, (5 Pet) 1
(1831). |



dd. at 340. Accordingly, the State had no authority to impose
license requirenente and fees on non-Indians utilizing the
valuable huntinq'resources generated by the Tribe on its
resegvation.*

It is possible that some Indian tribes may raise tobacco, or
engage in manufacture of Native Aamerican tobacco products. If
80, tribal sales may be considered to be based on raservation
value, and reservation sales of products based en such value to
non-Indians would then be exempt from state taxation. Any
legislation in this area should, consistent with the requlatory
ebjectives of the statute, preserve that avenue of development
for Indian tribes under the Indian self-determination policy.
PROTECTION OF AMERICAN INDIAN RELIGIOUS USES OF TOBACCO

For centuries, tobacco has been considered essential to the
practice of Awnerican Indian religions as well as to the
preservation of Native American culture and tribal identity. 1n
order to protect this religious exercise from government
interrargnce, religious use of tobacco by'members of federally
racognized tribee should be exempted from any comprehensive
tobacco legislation.

The Supreme Court "has long recognized that the government

may (and gometimes must) accommodate religious practices and that

In contrast, where Indion tribes market prepackaged goods, without adding
reservation value, non-Indian consumers may be required to pay non-discriminatory state

cales taxes. Washiupton v, Colville, 447 U.S. 134 (1980) (prepackaged cigarettes).
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it may de 20 without violatinq the Establishment Clause."s rmppge
accommodation doctrline permits the government-to single out
religion for speclal treatnent under cartain circumstances in
order to l1ift a generally applicable regulation, such ag tobacco
regulation, that might burden the éxercise of religion,

Further, the special government-to-government relationship
batwcen the federal governpent and fedorally recognized tribes
Permits Cungress to enact legislation that recognizes and
Protects the unique aspects of Indian tribes.¢ Traditional
tribal religious practigoe Provide one such unique aspect of
“tribes. in light of this, the federal governmant may ensure that
its uctions SQ@rve to preserve rather than to destroy Indian
rellgion and culture, |

1he special relationship between the United states anad
Indian tribes provides the underpinning of aelements of a number
of federal statutes, such as the American Indian Religious |

Freedom Aot Amendments, 42 u.s.c. 1996a, Nationa) Historic

G ion of Presiding Bi Ch ist of Latter-Day Saints v.
Amos, 483 T7.S. 327, 334 (1987) (quudng M&memmum

Fla,, 480 U.S, 136, 144-45 (1987)).

6 MQL!_Qn._v._Mmm, 417 U.S. 535 (1974) (preferences for fedcrally recognized tndian
tribes ure subject to less exacling scrutiny under the Equal Protection Clause than racial or

ethnic preferences becanse of the historical and pulitical relationship between tribes and the
federal government). Two Courts of Appeals have extended Mogton's logic to the
Estahlishment Clauge context, In t v. Dire ish and Wj ice, 957
F.2d 32 (1st Cir. 1992) (per curiam), the First Circuit upheld on cxemption for federally
recognicecd Indian tribes from the federsal criminal prohibition on the possession of eagle
feathers. The Fifth Circuit, in Pe : L ,» 922 F.2d
1210 (5th Cir. 199)), similarly upheld exemptions for the Native American Church from
federal and state laws prohibiting peyote possession,




Praservation Act, 16 U.S.C. 470, and the Native American Graves
Protection and Repatrlation Act, 25 U.S.C. 3001. These statutes,
and others, recognice the singular cheracteristics of Native
American culture and, tharefors, contain provisions tailored to
protect Native American cultural artifacts. a legislative
exemption for the religious use of tobaceo similarly recognizes
same of the differaentiating characteristics of Indian religion.
The Department balieves therefore that =- in addition to the
accoumedation doctrine -- the special relationship enpowars
Cungress to protect the religious use of tobacco by membsers of
federally recognized tribes.

Finally, the history of attempts by the United States to
curtail Indian religious exercise provide an important
Justification for protecting Indian religious exercise from
tfurther incursion. The mandate to proteét religious liberty is
deeply rooted in this Nation's constitutional heritege. American
Indian religions, regrettably, have not aiways banefitted from
the First Amendment's protection of the exercise of religion.

For example, from 1894 through the 1%30's, the federal government
banned "[tlhe 'sun-dance' . . . and all other so-called feasts
assimilating thereto," as well &s "{t)he usual practices of so-
called ‘'medicine men.'" Regulations of the Indian Office 106
(18%4). Against this background, it is important to incorporate
protections for American Indian religious uges of tobacco in
order to prevent unintended infringement on American Indian

freedom of religion.



Mr. Chairman, that concludes our preliminary views on the
Indian provisions of the proposed tobacce settlement. At this

time, I would be happy to respond to any questions that you may

have.
2/10/98
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