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LRM ID: JMS335 SUBJECT: JUSTICE Qs and As on 81415 National Tobacco Policy and 
Youth Smoking Reduction Act 
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LEGISUVTIVE REFERRAL 

MEMORANDUM 

If your response to this request for wews Is short (e.g., concur/no comment), we prefer that you respond by 
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not 

answer): or 
(2) sending us a memo or letter 

Please include the LRM number shown above, and the subject shown below. 

TO: Ingrid M. Schroeder Phone: 395-3883 Fax: 395-3109 
Office of Management and Budget 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: (Date) 

(Name) 

. (Agency) 

(Telephone) 

The following is the response of our agency to your request for views on the above-captioned subject: 

Concur 

No Objection 

No Comment 

See proposed edits on pages 

Other: 
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U& Deptftmmt of Jvstkc 

Office of L îslBlive AlAin 

uTlh (imltwin lUluiMij Tliiwil tt*t<Mi. DC XS30 

The Honorable Henry J. Hyde 
cbalnsan 
Connlttee on the Judiciary 
U.S. House of Representatives 
waehlngton, DC 20515 

Dear Mr. Cbalman: 

At your requeat, ve have encloeed responses to questions 
posed following the eppearanee of Mr. David W. Ogden, Counselor 
to the Attomey General, before your Comaittee on February s, 
1998. The subject of the hearing vas c i v i l liability aspects of 
the proposed tobacco eettlement. 

Please let us laiav i f ve say be of aflflietance in eonnaction 
with this or any other natter. The office of Hanageaent and 
Budget has advised that there is no objection froa thm standpoint 
of the Administration's program to the presentation of this 
response. 

Sincaraly, 

Ann M. Harklns 
Acting Assistant Attorney General 

Kndosure 

cci The Honorable John Conyers, Jr. 
Ranking Minority Msnber 
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Answers to Question for David W. ogdes/ Ssq. 
eeuAseler to the Attoxaey Oeneral 

Departnent of Justice 

rnworaaaaan Coble 

Q. Kr. Ogden, you state in response to a ̂ estion fren Bep. 
rrank that «(tbere are large advantages to having 4 
resolution in vhieh the tobaeeo eeiqpanies are Involved. 
For one thing, one of the key obieetives here is 
ohanging the way they do business/ changing their 
marketing praotiees, changing their vhole approach.. A 
key element in that is thair involvement in the 
solution. A eeeo&d iapertant feature of i t is that 
whatever ve craft in the way of reform is , as the TfiA 
cegulationa are, potentially subjest to litigation that 
would tie them up." 

1. Please dessribe ia mere detail the benefits you see 
trtsm the eaaetaont of Isgislatien, ia vhieh tha 
tobacco companies are involved. 

2. DO you agree with these who' believe that certain of 
the proposed eettlement*a advertieiag restrietlen 
such as the complete ban en outdoor advertising or 
the ban OB the use of h«»aa iaagaa i a aay 
advertising, would be constitutionally suspect 
v&der the »lrst Aacndaentf What fitrther benefito 
from the tobacco company involvement do you 
oBvieiea? 

Al. The benefits of voluntary tobacco company cooperation in 
the reform of the tobacco industry are many. One of the 
President's five goals is to change how the tobacco 
companies do business. The industry's active 
participation in that effort should be encouraged. 
Moreover, such participation will advance the principal 
goal or reducing youth smoking. Increasing the price of 
a pack of cigarettes and restricting minors' access to 
tobacco products and tobacco product advertising will 
reduce youth smoking significantly. Other voluntary 
efforts by the tobacco industry have the potential to 
reduce youth smoking even more. Finally, even 
litigation that is ultinately not meritorious can delay 
implementation of legislation for years. Because 
thoueande of young people begin the road to addiction 
and disease every day, i t is crucial to avoid such delay 
if possible. 

In addition, ve note that some advertising 
restrictions that go beyond the narrowly tailored 
FDA regulations present significant additional 
constitutional concerns. We believe, however, that 
legislation could be crafted, consistent with the 
Constitution, in which manufacturers could agree to 
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eonply vith restrictions chat go beyond the ruA 
regulation in exchange for certain benefits. 

Although a novel question, we do not believe that the 
"imoonstitutional conditions" doctrine requires a 
contrary conclusion. Pursuant tc the "unconstitutional 
conditions" doctrine, the Supreme court nas struck down 
certain governmental atteapts to condition benefits, 
such as federal funding, on a recipient's compliance 
vith restrieiions on fully protected expressive 
activities that could not have been imposed directly. 
See, e.g.. F.C.C. v. Leacne of Women Voters. 468 U.S. 
364 (1984). However, none of those nilings. concerned 
limitations on ebmwereial speech, and there are strong 
grounds Cor distinguishing these rulings in this 
context. Thus, although a provision that included the 
additional advertising restrictions as terms in a 
consensual contract could be subiect to First Amendment 
challenge (perhaps by third parties), a properly 
structured prevision of this type shotild survive 
constitutional review. For example, va believe that 
courts should uphold a federal lav that offered 
manufacturers the option of complying vith them in order 
to receive special protections from liability. 

A2. As Z testified, the Department believes that the 
government may restrict the advertising of tobacco 
products, vhich may not lavfully be sold to persons 
under the age of 18, in order to serve i t s wholly 
legitimate and compelling interest in curtailing ainere' 
demand for and use of tobacco products. Restrictions 
that are carefully drawn to reduce minors' eaqposure to 
tobacco advertising may ba inposed directly by federal 
lav againet the tobacco industry, and thus the 
Department believes that the FDA's current restrictions 
on tobacco advertising are fully ooneietont with the 
First Amendment. 

To the extent that the contemplated legislation 
vould include advertising restrictions that go 
beyond the FDA»B regulations in vays that are not 
narrowly drawn to roduoe youth tobacco use, the 
legislation would raise significant constitutional 
concems that are not presented by tlie TOA 
regulation. As noted above, however, ve believe 
that legiolation could be crafted, consistent witn 
the Constitution, in vhich manufacturers could 
agree to ooaply with restrictions that go beyond 
the FDA regulation in exchange for certain 
bonofits. 

-2-
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Awawgas TO OOgSTIOWS TQ DAVID W. OQPBH 
eQinfSELOR TQ m aTTORMBV CEMERAL 

eonareeaiu^in Inulls 

Qi. DO you believe tbat the public neaith eb^eotlves 
eutliaed by the President can be achieved in tha absence 
of a universal settlement passed by congress? And in 
the abseaee of a universal settlement, will these 
ebjaetivei be achieved tor every state? Will states 
share en an equitable basis in any recovery outside of a 
taniversal settlement passed by Congress? 

A. The Administration believes that its public health 
objectives and the President's five goals can be 
achieved only through passage of comprehensive, federal 
tobacco legislation. Absent federal legislation, states 
will be left to the uncertainties of litigation to 
achieve monetary recoveries from tobacco companies. 
Such litigations may result in different results from 
state to state. Such litigation by itself cannot 
achieve the President's public health objectives. 

Q2. Has the administration considered the means by which i t 
vould seek to achieve Its public health objeetlvee i f e 
universal settlement i s net enacted by Ceagreas? 
Furthermore, what affirmative steps vould the 
adainistration pursue to protect farmers in south 
Carolina and elsewhere that would ebviously be inpaeted 
by any federal regulation of tobacco in the absence of a 
settlement? 

A. The Adainistration bellavAH that its public health 
objectives can be fully achieved only through enactment 
of coaprehensive tobacco legislation. I f this cannot be 
achieved with the agreement of the tobacco industry, the 
Adainistration is prepared to eoek oeaprehensive 
legislation without their agreement. With respect to 
the protection of tebaoeo faners, the President has 
made clear that he will support comprehensive 
legislation only i f i t protects faraers affected by the 
federal regulation of tobacco. 

TOTAL P.07 
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James J . Jukes/OMB/EOP (for) Assistant Director for Legisiaiive RefeflBnce 
Ingrid M. Schroeder 
PHONE: (202)395-3883 FAX: (202)395-3109 
JUSTICE Teatimony on Attomeys General and Tobacco industry Report on 
Tobacco Settlement Plan 

4:30pm Monday, February 9, 1998 

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above 
subject before advising on Its relationship to the program of the President. Please advise us if this 
Item will affect direct spending or receipts for purposes of the "Pay-As-You-Qo" provisions of Title 
XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: The attached statement is similar to testimony given by David Ogden before the H. 
Judiciary Committee on 2/5/98. All new language is marked including an additional section which 
comments on advertising and the First Amendment (pp. 1-13). 
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LRM ID: IMS232 SUBJECT: JUSTICE Testimony on Attorneys General and Tobacco Industry 
Report on Tobacco Settlement Plan 

I ^ > 

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

It your response to this requegt for viaws Is abort (e.g., ooncur/no commsnt), we prefer that you respond by 
e-mail or by faxing us this response sheet. If the response l« short and you prefer to call, please call the 
branch-wide Una shown below (NOT the analyst's line) to leave a message with a legislative assistant. 

You may also respond by: 
(1) catling the analyst/artorney's direct line (you will be connected to voice mail if tha analyst does not 

answer); or 
(2) sanding us a memo or letter 

Please include the LRM number shown above, and the subject shown below. 

TO: Ingrid M. Schroeder Phone: 3B6-3883 Fax: 395-3109 
Office of Management and Budgat 
Branch-Wide Line (lo reach legislative assistant): 395-3454 

fROM: (Date) 

(Name) 

(Agency) 

(Telephone) 

The following Is the response of our agency to your request for views on the above-captioned subject: 

Concur 

No Objection 

No Comment 

See proposed edits on pages 

__ Other: 

FAX RETURN of pages, attached to this response sheet 
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PREPARED STATEMENT OF DAVID W. OGDEN. COUNSELOR TO THE 
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE 

MJ. Chairman, I tun pleased to testify today on bcbalf of the Department of 

Justice regarding two subjects. As initially requested, I will be testifying concerainfi 

First Amendment issiies related to the FDA's advertising reguUtionB and the Htigation 

concerning those resukUoLui, In addltloti, the Committee has requested that I address 

tbe dvil liability provisions of the proposed tobacco settlement. 

I. Advertisliig Restrictions 

A. Background 

The Depniunont of Justice is currently involved in litigation in wLutii die FDA's 

restrictions have been challenged on statutory and constitutional grotinds. In such 

circumstances, it is the longstanding practice of the Department not to elaborate on the 

legal positions we have taken in litigation; our briefs speak for tiemsclves. Accordingly, 

I have provided to the Committee copies of our district court brief in the 

abovementloned case. Nevertheless, because Congress is considering the enactment of 

cojiiiJichensive tobacco legislation that would rcaffuro the hDA's authority and impose 

ativertising restrictions similar to those that are being challenged, the Department has 

dctcnnined that It Ls appropriate for me to appear today to summarize the arguments 

that we have made in court in defense of the constitutionality of the FDA advertising 

restricrionv T cannot, however, provide elaboration of our arguments beyond the 

confines of oar bi Icfs. 

i hat limitation does not, however, prevent me from ejcplaining how aitically 
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impor:ant it 1$ for the health of our children that the FDA have the authority to 

regulate the marketing and advertising of tobacco. As the FDA found after one of the 

most extensive nilemabngs in hlstoiy (including submission of more than 47,000 pages 

of conunents from the tobacco induguy), the FDA concluded that death and disease 

from tobacco products can bcsi be eliminated by reducing the number of children and 

adolcscenis who begin to use dgarertcs and smokeless tobacco. Every day, 3.000 more 

young people begin smoking regularly, and at the present rate, 1,000 will die 

prematurely as a result. As the FDA found, tobacco use is a "pediatric disease" because 

most adult smokers become addicted during childhood. Over 80% of adult smokers 

started when they were children or adolescents. 61 Fed. Reg. 44421. 

Restrictions on access -- It is illegai to sell cigarettes to minors in all 50 states --

arc not enough, however, to stop children and adolescents from beginning to smoke. 

Young people have access to cigarettes and smokeless tobacco from many sources and, 

ai the FDA concluded, advertising targeted at children and adolescents plays a 

significant role in young people's decision to use tobacco. Children and adolescents are 

lilg))ly vulnerable to the sophisticated marketing techniques employed by the tobacco 

industry and do not fully understand the serious health risk. Seventy-five percent of 

youth smokers arc addicted, and it is extraordinarily difficult for them to stop using 

tobacco products as adults. 

The su-sceptihilify of young people lo tobacco advertising has not been lost on 

the tobacco industiy. Litcrnal company documents demonstrated the Industry's 

intention to target young smokers and so-called pre-smokers. For example, one 
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document from R.J. Reynolds stated that "if our Company Is to survive and prosper, 

over the long-term we must get our share of the youth market." Another document 

redtcd that "{e]videncc now available... bdicatcfs] that the 14 to 18 year old group i.? 

an increasing segment of the smoking population. RJR must soon establish a successful 

new brand in Uils niaxkci If our position In the industry Is to be maintained." 

'The evidence before the FDA of the impaa of tobacco advertising on youth 

smoking was substantial. Numerous studies and surveys showed that "children arc 

exposed to substantial and unavoidable advertising, that exposure to tobacco advertising 

leads to favorable beliefis about tohaccn use., that advertising plays a role In leading 

young people to overestimate the prevalence of tobacco û o, and that these factors are 

related to young people's tobacco initiation and use." 61 Fed. Reg. 44488. Two recent 

and comprehensive analyses by the National Academy of Science's Institute of Medicine 

and the Surgeon Oeneral found that tobacco advertising plays a significant role in the 

decisions of young people to use tobacco products. Moreover, the Amerimn 

Psychological Association concluded that "color and imagery in advertiscmcjiib" greatly 

affcacU yimng people because "they generally have less iniormaiion-processing ability 

than adults," and that tobacco advertising directly exploits this deficit. 61 Fed. Reg. 

44468, 44488. 

Indeed, advertising campaigns employing appealing imagery have been 

particularly effective with young people. The "Joe Camel" campaign, featuring a 

fanciful cartoon figure, had a dramatic effect on Camel's share of the youth market, 

increasing it from less lhan 3% in 1988 to more than 13% by 1992. During the same 
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period, the campaign had no effect on Camel's share of the adult market. Moreover, 

20% of three-years olds .nd r̂ ^̂ r Tt̂np of̂or̂  ĵ̂ ^ ..p̂ ,_̂ î , .̂ ^^^^ 

âmcJ" as a symbol fnr .imoKIng 61 Fed. Reg. 44476-78; 60 Fed. Reg. 4133.T 

Faced with this disheartening evidence, the FDA concluded that "cigarette aud 

smokeless tobacco advertising has a powerful appeal to children and adolescents,' 61 

Fed. Reg. 44471. and that "the pervasiveness and imagery used in industiy advertising 

and promotional programs often obscure adolescents' perceptions of the significance of 

the associated health risks and the strength of the addicUvc power of tobacco products." 

61 Fed. Reg, 44571. Thus, in addition to regnlsrions designed to sharply curtail tho 

access of young people to tobacco products, the agency concluded that advertising 

restrictions are necessary to "ensurle] that the restrictions on access are not undermined 

tTy the product appeal that advertising for these products aeates for young people." 61 

Fed. Reg. 4446S. Further, the FDA detenmned that "[t]o be effective, these restrictions 

must be comprehensive." 61 Fed. Reg. 44489-90. Indeed, empirical studies in other 

countries that have restrictions on tobacco advertising have shown Uiai such restrJaloas, 

Vhen given appropriate scope and when fully implemented, wiU reduce dgarcttc and 

smokeless tobacco use among children and adolescents/' 61 Fed. Reg. 44493. 

For these reasons, pursuant to its authority to regulate "restricted devices," 21 

U.S.C. $ 360j(e), the FDA promulgated regulations that require a black-and-white, text-

only advertising fonnat. except in adult publications and aduh-only fadliticfi; ban 

outdoor advertising of cigarettes and suiokelcsB tobacco within l.UW tcet of schools and 

ljubllc playgrounds; prohibit tobacco companies and distributors from selling or 
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distributing non-tobacco produrts, such as hats and l-shirts, bearing a tobacco product 

brand name or logo; and prohibit the sponsorship of athletic, cultural or other events in 

a tobacco brand name. See 61 Fed. Reg. 44617-18. These niles wnnlri combine with 

the. longstanding statutory prohibition on radio and television advertising of clgaieiics 

and Utdc dgars, 13 U.S.C. i 1335, to Otamaticahy reduce the impact of tobacco 

advertising on America's young people. 

Tho tobacco manufacturers and others immediately challenged these regulations 

on statutory and constitutional grounds in the United States District Court for the 

Middle District of North Carolina The district court found thai the FDA does have the 

general authority to regulate the njtuiufacture. sale and distribution of tobacco products, 

but nonetheless ruled that the agency lacks the authority under § 360j(e) to impose 

adygrtî lng restrictions on the sale, distribution, or use of tobacco products. Coyge 

BSML IPC, V, FDA. 966 F. Supp. 1374, 1397-J400 (M.D.N.C, 1997). In light of this 

statutory decision, rhe court had no occasion to reach rhp First Amendment issues, id-

ai UOO n.33. The parties in the jCoyilfi Dcam case filed ciotii-appeals to the United 

States Court of Appeals for the l̂ ourth Circuit. The Court has yet to issue any ruling. 

B. First Amendment Analysi.; 

Prior to 1976 the Supreme Court did not view the First Amendment as 

prntecting commercial speech. See Valentine v. Christcn5en. 316 U.S. 52 (1942). 

Accoidluidjy, ihc Court did not even mention the First Amendment when, in 1932. it 

upheld a statute that prohibited the advertisement of cigarettes on billboards and street-
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car placements. Fatkcf Colp. Y. Utah. 285 U.S. 105 (1932). In 1965, Congress banned 

outright the advertising of cigarettes on television and radio. See 15 U.S.C. § 1335. In 

1972. the Court summarily affirmed the cnnstlmtionHlify of that statutory ban. Capital 

PrgftdgQ t̂ing Co. v. Acting Attorney Cen^fftf, 405 U.S. 1000 (1972), suumiaiilv affirming 

Capital Broadcasting CJ .̂ y, MiKhcll, 333 F. Supp. 582. (D.D.C. 1971). In 1976, 

however, the Supreme Court changed course and held that commercial is deserving of 

some measure of protection under the First Amendment. Virginia Stâ e Bd of 

f harmacv v. Virginia Citî q̂!̂  Consumer Cnnnsftl Inc.. 425 U.S. 748 (1976). 

In our brief in the Coyne Beam co4e, we explain why ihc FDA restrictions arc 

constiiuUou«d under the currently coniroUIng framework for First Amendment review of 

restrictions on advertising, set out by the Supreme Court in Central Hudson Gas & 

£lfig- Corp. V, Public Sfitv. Comm'n, 447 U.S. 557 (1980). The Central Hudson analysis 

asks as a threshold question whether the regulated speech is "related to unlawful 

activity" or is misleading. If). «t S64. If so, the speech can be freely regulated by the 

Govcnuncnt; if not, the neAt issue* lu be considered are: 'whether the asserted 

govemmeniaJ interest is substantial"; Vhether the regulation directly advances the 

governmental interest asserted'; and "whether [the regulation] is not more extensive 

than is necessary to serve that interest," Id- at 566. Our brief in the Covne Beam case 

explains that the FDA regulations sati.sfy each of the four parts of the Central Hudson 

lest. What follou's is a summary of the arguments tliat wc uuide, 

The FfQhibiicd Â Vfirriging h Related to Unlawful Activity 

The Supreme Court has repeatedly said that commercial speech "related to" 
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unlawful activity is not entitled to First Amendment protection. See, e g 44 

litmormar;. he, v. Rhgde Island, 116 S.Ct. 1495, ISOS n.7 (1996); Florida Bar. Sl5 S.Ct. 

at ("Under Central Hudson, the government may freely regulate commercial speech 

that concems unlawful activity, or is mi5leadinp[."\: Central Hu ŝffp 447 U.S. at 503-64. 

TLc FDA regulations are directed at, and tailored to, restricting the flow of commercial 

speech to minors, a group of persons who mayjQfij legally purchase the produa being 

advertised. Recent evidence indicates, however, that tobacco manufaaurers have 

targeted advertisements at an underage audience; and in any event, these 

advertisement!; are perce.ived by minors as offers or induoemenis to buy and use 

tobacco products. Thus, such advertising "relates to" and encourage."; Illegal 

transactions. 

We have not argued that this point, by itself, permits the FDA to ban tobacco 

advertising altogether, because wc recognize that such advertising also relates to lawful 

activity; the purchase of tobacco products by arinlts. The Incidental effect of the 

restrictionfi on advertising to adulu docs require Central Hudson analysis. It is critical 

to that analysis, however, that the FDA has tailored its regulations in a manner directly 

related to the 'unlawful" aspect of tobacco advertising, and whom the advertisers have 

DO right to reach, The FDA's restrictions are aimed at the Oovernmeni's wholly 

legitimate and compelling interest in curbing minors' use of inh.iccn products, rather 

rhan at restricting adults' rights to receive information about their consumer choiccb. 

The Interest in DLscouraginy Youths from Using Tobacco Products Is 
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Substantial, 

There can be no doubt that the Government has a sufficiently substantial interest 

in discouraging the use of tobacco products by minors. As the Supreme Court has 

liislrucied: 

[ijt is evident beyond the need for elaboration that a State's interest in 
safeguarding the physical find p.̂ yrhnlngicsl well-being of « minor Is compelling. 
A demoCTatlc society rests, for its continuance, upon the healthy, well-rounded 
growth of young people into full maturity as citizens, Accordingly, we have 
sustained legislation aimed at protecting the physical and emotional well-being of 
youth even when the laws have operated in the sensitive area of constitutionally 
protected rights. 

New York v. FerHcr. 458 U.S. 747, 756-57 (1982). 

The Interest Ts Dlrealv and Materiallv Advanced bv the Regulations. 

The FDA has shown that the challenged regulations advance the Government's 

Interest "in a direct and material way/' Edenfield v. Fane. 507 U.S. 761. 767 (1993), 

Millions of minors are using tobacco products. Minors not only start using cigarettes 

and smokeless tobacco as children and adolescents, they become addiacd as children 

and adolescents. This usage has severe and long-term adverse health consequences for 

these minors when they become adults. And, the FDA has found, based on numerous 

smdies, that tobacco advertising is a significant cause of use by minors. Even if there 

were not such an extrnsivc record on this point, the Supreme Court ha£ recognized 

thai, as a matter of "coauixou scufte" ajid "reason,' promotional advertising and 

subsequent consumption are linked, and that reducing the former will reduce the latter. 

Seg 44 UgUOrman, 116 S. Ct. at 1506 ("the Court fin Central Hudson] recognized ... 

8 
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that there was an immediate connection between advertising and demand") (quoting 

Ccnua] HudsoP, 447 U.S. at 569, 100 S. Ct. at 2353). Accord Rubin v. Coon> Brewing 

£Q., 515 U.S. _, _ (1995) {I l is assuredly a matter of 'common sense' that a restriction 

on the adveiti&ing of a product charaacristic will deaease the extent to which 

consumers select a produa on the basis of that trait. 

In short the FDA reasonably concluded that tobacco companies' huge 

investment advertising of tobacco products helps persuade ntinors to use these products 

and that restrictions on advertising will help to reduce demand in that group, and 

thereby benefit public health, 

The Regulations Are Not More Extensive than Necessary. 

The final question under Central Hudson is whether the regulation is more 

extensive than is necessary to serve that interest." 447 U.S. at 566. This inquiry does 

not amount to a 'least restrictive means" test. Instead, the Court's decisions require 

a "'fit' between the [government's] ends and the means chosen to accomplish 
those ends," a fit that is nor necessarily perfect, but reasonable; that represents 
not necessarily the single best disposition but one whose scope is "in proportion 
to the interest served []"; that employs not necessarily the least restrictive means 
but . . . a means narrowly tailored to achieve the desired objective. Within those 
bounds we leave it to goveriunental decisionmakers to judge what manner of 
regulation may best be employed. 

Board of Tmstees of the State Univ. of New York v. Fox, 492 U.S. 469, 480 (1989). 

Accordingly, a commercial speech restriction will fail the narrow-tailoring requirement 

only If it 'l5urden[s] substantially more speech than necessary." Edge Brpadctyitjrtg. 509 

U.S. at 430. On the other hand, a restriction is more likely to be narrowly tailored if it 
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leaves open alternative channels for the communication to appropriate recipients of the 

valuable infomiation contained in the commercial speech. See Florida Bar. 515 U.S. at 

The FDA re«trictiona sadsfy this narrow tailoring test. 'The First Amendment's 

concern for conmwrcial speech is based on the Informadonal funaion of advertising." 

Central Hudson. 447 U.S. at 563. At its core, advertising serves to "'disseminatic].. . 

information as to who is producing and selling what product, for what reason, and at 

what price."' 44 T.iqnnrmflrt, 116 S. Ct. at 1505 (principal opinion) rguotinp Viryinin 

Statt; ^pard of Phaî rriacy, 425 U.S. at 765). It is this informational function -- with 

respect to adult recipients -- that the hirst Amendment's protection of commercial 

speech is "designed to safeguard." Edenfiffld. 507 U.S. at 766. The FDA regulations 

have been carefully taQored to preserve, rather than impair, this informational function 

of tobacco advertising. The regulations are not aimed at restricting tobacco 

manufacturers, distributors, or retailert from convej'ing information about their products 

to lawful purchasers. To the contrary, advertisers remain free to provide relevant 

commercial infomiation to adults - such as the price of tobacco products, where such 

products can be obtained, what such products contain, and any other fact consumers 

would want to know about tobacco products, such as any asserted brand-specific 

superiority. 

In crafting iti regulations, the FDA Identiflcd aspcas of tobacco advertising that 

may be particularly influential on children, but do not play a significant role in the most 

critical informational functions of advertising. To the greatest extent practicable, the 

10 
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regulations are directed to these youth-influencing aspects without intruding on the 

ability of the tobacco Industry to provide adults with relevant facmal information about 

their product*. For example, th* FDA's regulations restria the use of images and color 

In tobacco advertising. But there Is no limit un what kiud̂  uf iulujiuaiiou may be 

provided in this fashion. Moreover, this restriction docs not apply to publication whose 

readership is at least 85% adult and includes less than 2 million children. 21 C.F.R. 

5 897J2(a)(2)(i)-(ii). 

Recjiusp. the FDA's regulations are not Intended to impede the free flow of 

coQuncrdal information to lawful purchasers, but instead are designed to preserve that 

flow, they differ fundamentally from the sorts of advertising restrictions thai have 

typically been condemned by the Court, in 44 Liguormart. for example. Rhode Island's 

stamtcs were spcclflcally designed to prevent liquor advertisers from conveying 

information about the price of their products. See 116 S. O. at 1501. likewse, in 

Coors, the Alcohol Administration Act sought to minimize lawful purchasers' knowledge 

of a basic characteristic of beer-its alcohol content-by excluding content Information 

from beer labels. See 515 U.S. at . And in Central Hudson itself, the regulatory orders 

at issue prohibited all promotional advertising by electrical utilities. See 447 U.S. at 

558-60. In each of these cases, the challenged regulation undertook to keep truthful 

commercial Information out of the hands of legal purchasers. That is not the case whh 

the FDA regulations. 

The plaintiffs in the Covne Beam case have argued that the FDA must exhaust 

all alternative, non-spcccb related means to reduce underage smoking before regulating 

11 
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cigarette advertising. This view is based on a misreading of the First Amendment and 

the Supreme Court's decision in 44 Liguormart. Unlike the liquor price advertising 

rattrictions invalidated in 44 Liguormart- the FDA's gpeacb-related restrictions are 

targeted at preventing aOverlitkiug lo a group uf pcuplc who ciiuioi legally purchase the 

product in question. That case does not require that we run the risk that more and 

more children wUl fall prey to this advertising whQc wc experiment with other measures. 

Moreover, the regulations are being employed as a complement to non-speech 

restrictions. The govemment bans the sale of tobacco products to minors and is moving 

to improve the effectiveness of the ban. Minors can obtain tobacco products through a 

variety ot means, and point-of-sale restrictions by themselves certainly will not reduce 

demand. There is every reason to expect that unfettered tobacco advertising will 

continue to persuade a sigmficant percentage of young people to use tobacco products, 

thus undermining the effectiveness of the agency's non-speech (access) restrictions. 

Unlike non-speech restrictions, the advertising restrictions directly discourage demand. 

For that reason, they will result in less underage smoking now and fewer tobacco-

related deaths in the future. 

For all of the reasons articulated in our Coyne Beam briefs, we believe that the 

FDA's advertising restrictions arc constitutional and that they will be upheld when they 

are finally considered by the courts. That the district court held that the FDA does not 

have 5Uiiuiury auiburliy lu regulate tobacco aUverllsiiig em̂ jhaslMss ilie need foi 

confirmation of the FDA's authority in any comprehensive tobacco legislation. 

12 
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C. A Few Words on the Proposed Settlement 

The proposed tobacco setdement parallels the FDA's regulations in many 

respecln, but alto contemplates additional restrirtioni, most significantly: (i) « ban nn ;ill 

use uf human Images and cariouu cLaiacU;!̂  (Li) a ban on all tobacco advertising 

outdoors; and (iu) a ban on all tobacco advertising on the Internet. If legislatively 

enacted, these more extensive prohibitions would raise more serious constitutioiul 

questions. The Department of Justice Is continuing to analyze these additional 

rcsrrictinn<; Regardless, the Administration believes that Con£ress should enact 

comprehensive tobacco legislation that, at a minimum, codifies the advertising 

restrictions embodied in the FDA's regulations. 

II. The Civil Liability Provisions of the Tobacco Settlement 

A. Background 

On September 17th of last year, and again in his State of the Union speech, the 

President made clear his strong desire to work witii this Congress in a biparti.san fashion 

to enact national tobacco legislation. For our part, the Justice Department is eager to 

work closely with this Committee and the Congress to easure that sound, 

comprehensive legislation is enacted. Smoking and the use of smokeless tobacco have 

had a devastating impact on our society in terms of death and human suffering. This 

cycle of disease and death is renewed each day, n̂ , 3,000 cliildrci: aiid iccnagcis begin 

smoking regularly. The President and this Congress are faced with an historic 

opportunity - and profound responsibility - to address one of this country's greatest 

13 
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single health problems. Wc praise the hard work and leadership of the President, Uie 

stales' attorneys general and other public health advocates, whose unwavering efforts 

have been instrumental in creating this opportunity. We offer the following remarks in 

the hope of facilitating the development and passage of comprehensive nauuual 

legislation regarding tobacco products. 

B. Events leading un to the Present Consideration of the Proposed Tobacco 
Settiement 

Working closely over the last several years, State and Federal officials have 

dramatically altered the legal landscape faced by lhe tobacco industry. For decades, 

individuals hRrmed by the use of tob«ccn hsd little recourse - those that Sued the 

lobuccu couipaiiics always lost and regulatory agencies took no action to regulate 

tobacco to prevent fumre barm. This situation began to change in 1994, when the 

Administration, prompted by an epidemic of tobacco use by teenagers, supported the 

Food and Drug Administration's (FDA) iiutiative to conduct an extensive investigation 

10 determine whether nicotine-containing tobacco products are subjea to FDA 

regulation. Bejcd on that investigation, the FDA promulgated regulations aimed at 

reducing youtii tobacco use. Ln April 1997, a federal distria court in North Carolina 

affirmed the FDA's autiiority to regulate tobacco producis,(but denied FDA's statutory 

authority to regulate tobacco advertisinĝ  (This decision is currently on appeal.) 

During the same period, the tobacco industry has been sued in many fora. Since 

1994, forty-two states have sued the major tobacco companies in an effort to recover 

smoking-related health care costs, In addition, many private lawsuits have been filed by 

14 
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those who claim to have been injured by smoking. On June 20, 1997. the states and the 

companies reached a tentative settiement to most of these actions, contingent upon 

enactment of appropriate federal legislation. This agreement is embodied in the 

proposed settiement. The industry has already settied lawsuits in three stales where 

trial was Imminent (Mississippi, Florida, and Texas). Trial in the Minnesota case 

brought by Attorney General Hubert Humphrey, HI, began on January 20, 1998, in St. 

Paul. 

Aft«r reviewing the settleinent, the President on .September 17, 1997 called for 

comprehensive tobacco legislation with a goal of reducing tccn smoking by 50 percent 

within seven years. The President stressed five key elements that must be at the heart 

of any national tobacco legislation; 

1. a comprehensive plan to reduce teen smoking, including a 

combination of penalties and price increases that raise 

cigarette prices by up to Sl.50 per pack over the next 10 

years as necessary to meet youth smoking targets; 

2. express reaffirmation that the FDA has full authority to 

regulate tobacco products; 

3. changes in the way the tobacco industry does business, 

especially in the area of advertising directed at children; 

4. progress toward other critical public health goals, such as 

the expansion of smoking cessation and prevention 

programs and the reduction of secondhand smoke; and 

15 
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5. protection for tobacco farmers and their communities. 

During his State of the Union address last week, the President again forrefiilly 

cmpha&l2ed that his top priority Is the reduction of undemgc Buiokiog. Of the three 

thousand young people who begin smoking each day in America, one thousand will die 

prematurely from tobacco-related diseases. Reducing teen smoking is tiie most 

important step that Congress and the Administration can take now towards proteaing 

the. Nfltiorf R henhh in the next century and minimizing future health care costs. 

C. The Civil U&bilitv Provisions 

1. A Summary of tiie Provisions 

The civil liability provisions of the settlement contemplate federal legislation that 

would work major changes in the current tort liability regime. Broadly speaking, such 

federal legislation would provide an annual cap on the indusUy's potential liability In " 

ci%al acdons, eliminate pimitiv* damages for past industry misconduct, and impoBC 

various procedural restrictions on panics who would sue tobacco companies for 

smoking-related Injuries. I will address the specific provisions IndividuaUy in a moment, 

but first I want to identify general principles we believe should govern their 

consldcratioa 

2. Ouidiny Principles When Analvzing the Civil Liability Prodslons 

Our civil justice system twists to provide mean* of redress for indlvidual̂  who are 

harmed by the conduct of others and to deter such harmful conduct in the future. 

These are very important goals, and their achievement is fundamental to any just 

society. Although the existing tort system is certainly not perfect or the only way to 

16 
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achieve these goals, it has as a general matter served them well. For that reason, the 

structure of the ton system should not be modified except for important reasons. Nor 

should tobacco cuiupmilcs become special favorites of the law. 

Nonetheless, the lort system has not been an effective means of compensating 

injured smokers to datê Althougb some states have recently achieved large settlements 

with the tobacco companies, the victims of tobacco-related diseases, to date, have 

received virtually nothing in the form of compensation through the tort system. Nor has 

that system until now deterred industry misconduot, such as marketing cigarettes to 

minors. Certainly, recent revelations ahoui the industry's condua could change the 

situation. Litigation alone, however, is unlikely to reduce youth smoking; only 

comprehensive legislation addressing price, access, marketing, and other industry 

practices will be enough to achieve this objective. 

For this reason, the Administration believes that comprehensive legislation that 

advance* the President's Ove goals u, csscnUbil lu Qjc public hcallli and the fuluie of oui 

children. With respect to changes In the civil liability system in such comprehensive 

legislation, the Administration wants to make sure that its po.rition is very clear: 

1) The Arlministrwtinn wniild prefer mmprchensive tobacco legislation that 

achieves the President's goals without any limits on liability. We believe 

that tobacco companies should not have spedal protections, and that the 

June 20 settiement struck the wrong balance; 

2) Nevertheless, as the Admlntstration has consistently stated, if there is 

17 
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agreement on a comprehensive bill that advances the public health by 

fulfilling the Presidftnf's five principles -- reducing youth smoking by 

kubsttuiiially lalslug the price of cigarettes and imposing tough penalties 

on the industiy; expressly confirming the full authority of the FDA; 

changing the way the industry does business; achieving other public health 

goals; and protecting tobacco farmers - then reasonable provisions 

modifying the civil liability of the tobacco industry would not be a 

deolbreaker. 

3) Any provisions that Congress wtehes to enact should make more 

achievable the recovery of appropriate compensation for deserving injured 

parties than historically has been the case and reinforce the legislation's 

other, comprehensive safeguards against industry misconduct. 

4) Any final settlement should create powerful incentives for tobacco 

uiauaTacluiciit lu fully and publicly disclose all appropi'iate documents. 

For example, Congress should consider limiting any changes to the civil 

liability system to information that was fully disclosed by the tobacco 

industry to the Congress and the public. 

)̂ Any changes to the dvil justice system mu.st be con.stitutionally sound. 

With these principles in mind, let me now tum to the provisions of the proposed 

settlement. 

3. A Description of the Qvil Liabilitv Provision; and Some Questions 
Rai.sed 

18 
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The proposed settiement leaves open many questions. No definite icrms 

establish who or what will be paid or for how long. The settlement is more of a 

template for constructing a legislative solution than a traditional out-uf-cuuri seitlciuciu 

of the state lawsuits and the numerous individual and class action lawsuits. 

Nonetheless, some initial observations are possible. 

There arc four broad areas in vk*ich the proposed settiement would affect the 

civil liability system. 

a. Resolution nf Tending Litigation 

The settiement contemplates tiiat much of the pending litigation would be 

settled, including the present states attorneys general actions. It appears that the 

settlement also contemplates that future litigation of those kinds would be prohibited by 

federal law. Pending addiction/dependence claims by injured smokers also apparemly 

would be eetticd. 

b. Limits on Annual Lĵ t̂lily 

The settiement contemplates federal legislation that would impose limits on the 

annual aggregate and individual damage payments for which the participating tobacco 

manufacmrers could be liable. An 'annual aggregate caff for tiie payment of 

judgments and settiements would begin at S2 billion hi th« first year and increase to S5 

bDliun in the ninth year and thereafter. If total Judgments and settlements for a given 

year exceeded the annual aggregate cap. the excess would be rolled over for payment in 

fumre years. Payments would be limited to $1 million per judgment per year unless 

every other judgment and settiement could first be satisfied in that year without 
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exceeding tiie annual cap. Unpaid individual judgments in excess of the individual cap 

would be rolled forward, without interest, for payment in future years. 

If Congress wishes to consider annual caps, a variety of approaches could be 

discussed. Limits could be established on the amount paid to each claimant or could be 

imposed only on futiuc claims, or only on past ones. Within the context of the 

sciilcmeni as a whole, we should explore whether liability caps can be part of a creative 

scheme tiiAt also (iirthen; the goals discussed earlier. 

One critical issue, of course, is whether annual cups or other mechanisms would 

afford sufficient funds to meet Uic needs of victims or whether they should be raised. It 

may be valuable for Congress to ask that the tobacco manufacmrers share their 

calculations and research concerning the likely dollar requirements of tiiose injured by 

tobacco products. 

c. Limits on Punitive Damages 

Under the settiement, all punitive damages claims would be eAUuguislicd with 

respect to conduct taking place prior to the effective date of the bill enacting the 

settlement. Punitive damages could be awarded with respect to conduct taking place 

after pa&sage of the legislation. 

The purpose of punitive damages is to deter gnd punish. Congress is being 

asked to remove this tool wiiL reaped lu ilic lobacco aianufacturers' pwt conduct. At 

the same time, however. Congress is considering legislative provisions that will serve 

similar purposes. In considering punitive damages provisions, Congress should consider 

the overall legislative package and the framework it establishes for deterring future 

20 
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wrongdoing and serving the public interest. Congress could consider whether separate 

punitive damages limitations are needed if annual csps govern manufacturers' total 

liability. Moreover, if Congress wishes to coutiider provisions on puiuiivc dtuoagos, it 

could consider alternatives such as capping punitive damages or - perhaps most 

interestingly retaining punitive damages with respect to claims based on facts not 

disclosed by the tobacco manufacturers to Congress and the public. Finally, with 

respect to any of these proposals, CJongrcss will have to look carefully at the 

constitutionality of the proposed legislation. 

d. Procedural Restrictions 

The settlement apparcntiy contemplates federal legislation that would abolish 

class actions and other forms of multi-case tobacco litigation without the defendants' 

consent. Litigation brought by third party plaintiffs, such as pension funds and health 

insurers, would be prohibited entirely unless the litigation was based on the subrogation 

of a single individual's personal Injury claim. Third-party payor claims thai were pcudLug 

on June 9, 1997. would be allowed under a grandfather clause. 

It has been difficult to bring class actions for tobacco-related Injuries in federal 

courts, and many state courts have denied dass certification. Some state courts have 

granted class certification to claimants against the tobacco manufactnrftrR. however, and 

Other joinder mechanisms that would be affecied by llic pi oposal can significantly 

reduce individual litigants' costs of suit. Restrictions on such joinder mechanisms could 

make it more difficult for some plaintiffs to pursue their claims in court. As with 

punitive damages. Congress should consider whether there is a rationale for special 
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procedural restrictions If it enacts annual caps on industry liability. Moreover, such 

rcstrieuons raise novel fedemlism issues. Thus, we believe that Congress should 

consider carefully the legal and practical consequences of such provisions with an eye 1 

toward ensuring that injured tobacco usen have access to justice. I 

D. Conclusion 

The Department of Justice strongly supports comprehensive tobacco legislation. 

Crdflliî  lc^»luliuu ibal >rî uii!iciLutiy reduces U;cua{̂ c lubttvcu use aud uiccli lltc Ollici 

goals tiic President has announced is an enormous, yet vitally important, challenge. We 

would be happy to join with this Committee in a dialogue to find the best possible 

solution. 

Thank you for giving me this opportunity to furnish the views of the Department 

of Justice regarding this legislation. I will be pleased to answer any qutitions you may 

have. 
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TEfiTZKONY OK THB TRIBAL GOVERNXENT PROVISIONS 
or PR0P088D VOBAOeo IiSGZaXATZOM 

BeCor* th* Sa&at« Indian Affairs Oonnittee 
Fabruary 12, 19d8 

Chairman Nighthora* Campbell« view Chairman Inouye, and 

Msnbere of thA Comnittao, good norning and tHank you for Inviting 

the Dopart.mtnt of Juotice to teiitify today. I am Thomas 

LeClaire, Dirooijor of tha Ofriys of Triuai Justice, Department of 

Justi.r.». 

At th« outset, I should enphaaizo that I an here today to 

briefly dicouas ouv preliminary views on Federal Indian law and 

policy ao i t relatea to various legislative proposals concerning 

the marketing, sale, and regulation of tobacco. Th© views that 1 

oxpreHfl today arc limited to Federal Indian law and policy 

isauea, and ure not intended to set forth a general 

Adiainietration policy position on the proposed tobacco 

l*giel<iLion. 

TKB rSDSRAL TRUST REBPONSIBZLITY AKD QOVHRNKENT-TO-OOVERKMENT 
RSIATZ0V8 WITU INOIAV NATIONS 

When working with Indian nations i t i s inportamt to bear in 

mind the fundamental principles th^t guid« the Federal 

Government's relations with Indi>n triboe and nations. 

The United States has B unique legal relationsniy with 

Indian tribes as set forth in tha conotitution, treaties, 

statutes, court decln'lono, exooutivo ordevA, arjd adrolnistrativo 

action. Since the formation of the Union, the United States has 

recognized Indian tribae as domestic dapsndunt nations under i t s 

proteation. JL^L*., Treaty with the Delawaxe l*atlon, 1778, 7 Stat. 

13; rherftke^t Nar.ion v. Caorylo. 30 V . S . (5 Pet.) 1 (1831), I n 



hundred* of tr.atiee and agreements, our Nation guaranteed the 

right f,f Indian tribes to the -nighe.t and best" form of 

govprntnent - eeir-government. Bx Part>? CfffV Dflg, 109 U.S. 556, 

•568-69 (1883). 

congreBs hat* aoXnowledged that "the United states has a 

trust responsibility to [Indian tribesj that includes the 

protection or the sovereignty of each tribal government." 

S^SU, 25 U.S.C. s 3601(2); filfi^iUfi 25 U.S.C. §§ 450, 1451, 1601, 

2501-2502, 3701, and 4101. Under our Federal trust 

reepunslblllty to protect Indian nations, the United states 

Should exercise the highest standard of care concerning tribal 

government authority. 

The Administration end the Attorney General respect and 

honor the oommltmants of the United states to Indian nations. 

Thus, both Congress and the Executive Branch have recognized the 

importance of working with Indian nations on issues concerning 

tribal government, trust resources, and Indian treaty rights 

witJiin the framework of government-to-government relations, we 

respectfully submit that any legislation in this area relating to 

tribal governments should be consistent with Federal government-

to-government relations with Indian nation, and the status of 

Indian tribes as domestic nations under the protection of the 

United states. 

DZPIMZTIONS 

In any legislative proposals, we believe that the term 

"Indian tribe" should be defined either by reference to th« 



definition eet forth in the Indian Self-Determination and 

Education Aesistance Act, 25 U.S.C. f 450b, or the Federally 

Recognized Indian Tribe List Act, 25 U.S.C. § 479a. Reporting on 

the Federally Recognized Indian Tribe List Act, the House 

Committee on Resources emphasized the importance of federal 

recognition to Indian tribes: 

I Federal recognition is a] formal political act[;] i t 
permanently establishes a governinent-to-govetmue«t 
relationship between the United States and the 
recognized tribe as a "riomostic dependent nation," and 
imposes on the government a fiduciary trust 
relationship to the tribe, and its members. 

H.R. Rep. 103-781, 103rd Cong., 2nd Seas. (1&94) at 2; 1994 

U.S.C.C.A.N. 3768, .7769. 

If the terms "Amorioan Indian" and "AlasKa Native" arc used, 

we recommend thut those terma be doflneu by reference to the tern 

"Indian" under 25 u.s.c. § 450(d), which is based on tribal 

membership in a federally recognized Indian tribe. Mortop y. 

Mahcarl, 417 u.s. 535 (I974) (tribal memberahip is a "political 

BtattiR" related to the status oC Indian tribes as governments) . 

TRIBAL HSOOLATORY AUTBORZTY 

AS domcatic dependent nations, Indian tribes are distinct, 

self-governing political coitanunities that possess governmental 

authority ovet tJjeir members and their territory. Meyrign v. 

j;tqarillfl ftpflghp T7ra>bB> 45o u.s. 130, i4i (i982). Indian tribes 

have plenary authority over Indians, fifii 25 U.S.C. § 1302 (Indian 

tribes pos»e»s criminal jurisdiction over a l l Indians within 

tribal territory), and possess civil authority over the conduct 

of non-Indians, who enter tribal lands or engage in commercial 

3 



relatione with the tribe or its members, Kerr Mcr,.. . 

U^Xlm, 471 U.S. 190 (19«); m i i ^ J t i S L ^ n L t ^ ^ 450 U.S. 
S44 (1681).'' 

Accordingly, i t tobacco legislation is enacted to establish 

minimum federal law requirements for the manufacture, marketing, 

di-tributior,, end eale of cigarettes, Indian tribes should have 

the opportunity to establish tribal law requirements for Indian 

counttT consistent with the federal minimum standards, le u.s.c. 

5 1151 (Indian country defined). Tribal legislative authority 

shuuid not be limited by state law requirements, and state law 

requirement, should not be incorporated by reference in Indian 

country because Indian peoples have "the right to make their own 

laws and be ruled by then." Williams v. 358 U.S. 217 

(1959), 

consistent with the Federal Indian Self-oetermination 

policy, legislation should provide tribal government institutions 

with the opportunity to enforce federal and tribal law 

requirements relating to tobacco w.ithin Indian country. Some of 

the smaller tribes may not have the regulatory infrastructure in 

place to enforce tobacco regulatory laws at this time, so tobacco 

legislation might include some type of federal certification 

process by the Secretary of the Interior (or Agriculture) to 

determine whether an Indian tribe has the governmental 

^ An Indian tribe may also retain civil authority over the activin>i i.r nrtn TnH<„„. ^ 
non-Indian lands w),hln it, rMen,.tio», if the acUvities thr«ten p o S i m « , C 



infraetructut-e neoessary to enforce the laws.^ i f the Secretary 

makee the requisite certification, then the Indian tribe should 

be recognized as the frontline authority for tobacco regulation 

in Indian country. 

i r the secretary does not make the necessary certification, 

the rood and Drug Administration (or other federal agency) should 

be authorized to enforce federal tobacco laws in the applicant 

tribe's Indian country. An Indian tribe should have an 

opportunity to reapply for the necessary federal certification, 

so that i t may perform tobacco regulatory functions when its 

tribal government institutions become capable of doing so. 

Finally, even where Indian tribes are certified as capable 

of enforcing federal and tribal tobacco regulatory laws, the 

Federal Government should retain concurrent authority to enforce 

federal law, (states should not be delegated federal regulatory 

authority in Indian country in the absence of tribal consent 

because that would infringe on tribal self-government. £Lf. 25 

U.S.C. § 1326 (Indian people must, by referendum, approve any 

extension of state authority in Indian country under Public T.«w 

280)/ Kashinaton v. confajprf^j-^^ Tr.̂ Vtp of th^ CffĴ /MT" 

Rggeivatiffn. 447 U.S. 134 (1980) (tribal governments are not 

2 
This certification process should focus on tribal ̂ uvernmcnial infrastructure and not 

a companson to state and local governments, because Indian tribes have distinct tribal 
government institutions based on their own unique histories. 



dependent on, subordinate to, the States).*) 

MflHAVXTIOM aemiKA'xco VALUE 

Based un the United States' r.oognltlon of tribal rights to 

3.lf-gov..ntaent, Indian tribes and reservation Indians generally 

are exexopt from state regulation and taxation in Indian country, 

^ '̂ft-t̂ fornm V. rabâ nn Bfinn of Mis.inn rp^j,^ 
202 (198/) (regulation); Moe v. .̂ T^^^^,,,, „ ̂  

(»74) (taxation), m addition, when Indian tribes and Indians 

generate value on their reservations, federal l.w may also 

preempt state taxation of non-Indians engaged in Indian commerce. 

^ White Wguntf,in Apftfhn Trt^^ y Rr.rV.r, 448 u.s. 136 (1980) 

(non-Indian engaged in reservation timber production with Indian 

tribe was exempt from state motor fuel taxation). 

^" N«V Hy>fj,ffg Y. Wfifffiinf>rn Aoaeh^ Tf^^^^, ^gj U.S. 324 

(1983), for example, tho Supreme Court held that non-Indian 

hunters using a tribal hunting enterprise on reservation lands 

were exempt from state hunting regulations. The Court explained 

the basie for its decision as follows: 

u!lSertak?n«*; •S^a^ed in a concerted and sustained 
S7?ir?? develop and manage the reservation's 
wildlife and land resources specifically for the 

5:r%'isent'ia!%S?";,.J""« P-ojecr^iLme^^Lnds 
£ F T ^ ^ ^ - V - f d . s employment 

^ n o J i t S ^^Pfi^" "̂ °l««riy in;oiv;s'"valua 
IhS reservations by actiCities involving 



Id. at 34 0. Accordingly, the State had no authority to impose 

license requiremente and fees on non-Indians utilizing the 

valuable hunting resources generated by the Tribe on its 

resetvation.* 

It is possible that some Indian tribes nay raise tobacco, or 

engage in manufacture of Native American tobacco products, i f 

so, tribal sales nay be considered to be based on reservation 

value, and reservation sales of products based on such value to 

non-Indians would then be exempt from state taxation. Any 

legislation in this area should, consistent with the regulatory 

objectives of the statute, preserve that avenue of development 

for Indian tribes under the Indian self-determination policy. 

PROTBCTIOK OP AKESICAll IHDIAK RELI0IO08 USES OP TOBACCO 

Por centuries, tobacco has been considered essential to the 

practice of American Indian religions as well as to the 

preservation of Native American culture and tribal identity, in 

order to protect this religious exercise from government 

interference, religious use of tobacco by members of federally 

recognized tribes should be exempted from any comprehensive 

tobacco legislation. 

The Supreme Court "has long recognized that the government 

may (and sometimes must) accommodate religious practicpR and that 

4 J 

In contrast, where Indian tribes maikci prepackaged goods, without adding 
resen/ation vâ ue non-Indian consumers may be required to pay nonKliscrimiratory sr«te 

WaslififKUm v,r/>lvl||g,447 U.S. 134 (1980) (prepackaged cigarettes) 



r . U , i o « ^^^^^ o i r=u» . . . „ce . in 

Z u ! : " « 
. « . » c , „ . . . , e a « . x , „ v « ™ . e « ^^^^^^^^^^ 

P . ™ i t . e o „ , „ „ l . , i . i , t i = n that r . c o , n i z « 

protect, t n . u „ . , „ . „ p e = t . o. I „ d l „ t r i . . , . . 

t . „ , , , , o u . p « c t l c « p „ v i d e on. ^ , 

it «t.o„. „ „ . ^ ^ ^ ^ ^ ^ ^^^^^^^ ^^^^^^ 

rel igion and culture. 

11>. .pccial r.l.ti»n.hip b.tw.an the United st.t« „a 
Indian tribes provides th« „«,i-.^ * • 

, "•""""^""^''9 =f « U » , n t . Of a nuBbar 
' " ' ^ " " i c . n lnd i .„ 

" . e a o „ Act A » « ^ . „ t . . „ ^^^^^^^^ 

fls-4so U.S. 136,111 i-;'(ni,T̂ ĵ ''"""°8̂ î Ji.̂ '™iovn...n. r̂p;;;);̂ :;;;;!;̂  

ethmc preferences because of the I ^ O H J T ^ , -^."^ '̂ foteciion Clause than racial or 
federal govenuneni). l l o (Siiu o inn,«7 relationship between tribes and he 

F.2d 32 (1st Cir. 1992) (per (Uiiuj]^ LI./ I . ! !!'^ ^"^ ^li^^^ff ^rn1rr. 957 
rccogni^j Indian tribes from thS^^^^^! mi2 K-E^''^ cxcrn^STfoT^erally 
feathers. The Fifth arcuit.Tn '̂'̂  of eagle 
1210 (5th Cir. 1991). sunilî ly 2̂2 F.2d 
federal anrf .tate laws Prohibiting pcyoie pXeS^n^^^ 
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Preservation Act, 16 u.S.C. 470, and the Native American Craves 

Protection and Repatriation Act, 25 U.S.C. 3001. These Statutes, 

and others, recognize the singular characteristics of Native 

American culture and, therefore, contain provisions tailored to 

protect Native American cultural artifacts. A legislative 

exemption for the religious use of tobacoo similarly recognizes 

•ome of the differentiating characteristics of Indian religion. 

The DepaiTtment believes therefore that — in addition to the 

accouimodatlon doctrine — the special relationship empowers 

congress to protect the religious use of tobacco by members of 

federally recognized tribes. 

Finally, the history of attempts by the United States to 

curtail Indian religious exercise provide an .Important 

justification for protecting Indian religious exercise from 

further incursion. The mandate to protect religious liberty is 

deeply rooted in this Nation's constitutional heritage. American 

Indian religions, regrettably, have not always benefitted from 

the First Amendment's protection of the exercise of religion. 

For example, from 1894 through the 1930"s, the federal government 

banned "[t]he 'sun-dance' ... and all other so-called feasts 

assimilating thereto," as well at "[tjhe usual practices of so-

called 'medicine man,"' Regulations of the Indian Office 106 

(1894). Against thie background, i t is important to incorporate 

protections for American Indian religious uses of tobacco in 

order to prevent unintended infringement on American Indian 

freedom of religion. 



Mr. Chairman, tl»at concludes our preliminary views on the 

Indian provisions of the proposed tobacco settlement. At this 

time, I would be happy to respond to any questions that you may 

have. 

2/10/98 
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