
Tobacco Agreement/Legal Fees 

Awareness for the tobacco agreement is at 73%. 

Awareness.- 9/9 wmiM 10/8 
Heard 82 81 73 
Haven't 
heard 

17 19 25 

.Unaided support 9/9.; 9/30 
Support 41 46 45 
Oppose 43 41 40 

Which do you think is most Important, increasing efforts to curb... 

15% tobacco use 
13% alcohol use 
66% illegal drug use 

This question demonstrates the power of the Republican response to 
respond to tobacco by bringing in the issue of drugs. This is why we are 
highlighting the anti-drug program as a major accomplishment of the 
administration tomorrow. 

Legal Fees - this is a powerful issue related to the settlement. Just 
hearing that lawyers could receive $15 billion in fees is enough to 
make most people turn on the settlement. This suggests that 
Governor Chiles is right when he made the legal fees a major issue 
in Florida, and clamped down on them as part of any settlement. 

"Many states involved in negotiating the settlement with the tobacco companies 
hired outside attomeys to represent the state. If the settlement is approved by 
Congress and the White House, these lawyers could receive more than 14.7 
billion dollars from the 368.5 billion dollar settlement over 25 years. Knowing this 
would you strongly favor, somewhat favor, somewhat oppose, or strongly oppose 
a settlement with the tobacco companies?" 

34% favor (11% strongly + 23% somewhat) 
59% oppose (39% strongly + 20% somewhat) 

"The fees that were agreed to between the states and the lawyers were often 
contingency fees, meaning they would receive a certain percent of the settlement 
when it is reached. The fees agreed to range from $250,000 to thirty percent of 
the settlement amount. If all lawyers' fees were capped at the low end of this 
range, at 3%, would you would you strongly favor, somewhat favor, somewhat 
oppose, or strongly oppose a settlement with the tobacco companies?" 
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62% favor (29% strongly + 33% somewhat) 
32% oppose (20% strongly + 12% somewhat) 

One altemative would be to pay the lawyers an houriy fee based on the amount 
of time they spent working on the settlement. 

25% prefer the lawyers receive an hourly fee; 66% say a limited contingency fee. 
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Economic Surplus 

Longer-term concerns show the public split on what to do with the possibility of 
additional money in the budget-48% new programs (ed/infrastructure as an 
example); 51% reducing the debt and cutting taxes. One bill already suggests a 
split like this, though specific programs in specific areas will probably be 
sustainable if they are attractive. The polling however does illustrate the 
advantages of issues such as education and health over highways as a 
preference. 

Due to the good economy, the goverrirnent may 
have an extra $15-billion next year above what 
was expected.-Should this extra money go^. 
primarily to: , , ' 

First, ' 
Choice , 

»ll t 

Second 
y choice" 

New programs in areas such as education and 
health 

42 22 

Reducing the U.S. debt 35 22 
Reduced taxes 16 27 
Improving our infrastructure with new investments in 
transportation, highways or other structures 

6 27 

The Child Care Conference 

The original research showed that people do not believe that child care is 
safe, available or affordable, and these are the three themes for expansion of 
child care. 

Do you think that the Child Care in this 
counfry is adequate or'inadequate? 

Adequate. Inadequ 
iiSilijfillii 

Child Care 29 64 

What is the biggest priority? 

Total Democrats Republicans;. "^Independents; 
Improving quality and 
safety 

31 31 28 35 

Increasing the availability of 
child care 

22 27 23 17 

Making it more affordable 39 39 42 16 

All of the ideas tested on child care meet widespread public approval, 
starting with background checks, and improving safety standards. 
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The data again underscores that voters want an incentive for an employer 
to provide child care at their place of work. This is the class-neutral way to 
expand the availability of child care - rather than targeted just to poor families or 
to taking people off of welfare. 84% want help making it available where they 
work. They want work and family to go together, not be separated. 

All of these add up to a major initiative to expand the safety, availability 
and affordability of child care. While parts of it can begin with the Child 
Conference, expanding quality child care would be a major initiative that could be 
fought for, even as a priority item with any new monies from a budget surplus. 

1 am going to read you some prpppsals for improving ^ 
'thej^ualityjof day care nationally.' For'each orie,-^ ' 
please tell me if yoii would strongly, support, ^ 
somewhat;support,fsomewhat oppose<or,strongly 
oppose ihis proposal. - " • ,i- • 

Strongly 
" Support; ' 

Total 
;:;Supp(>rt'; 

Total 
4|fê ;:M;.:S:ai!n5*iJ* 
' rOpppse 

r Tl ^ " -.1 

Require background checks on all child care workers 88 92 3 
Requiring any states that receive funds for child care to 
meet set safety regulations for their facilities 

73 89 7 

Provide a tax-credit for businesses that provide child care 
for their employees 

63 84 13 

Creating a commission of business people to make 
recommendations on how they can do a better job of 
providing child care for their employees and community 
members 

60 83 13 

Give funding to each state to use for expanding child care, 
including child care for low income families and after 
school programs for school-age children 

59 81 15 

Providing financial incentives, such as scholarships and 
loan forgiveness to qualified child care workers 

47 74 20 

Using 4 billion dollars per year from the federal budget to 
provide child care for one million children while their 
parents work, and after school programs for another 
million children 

45 70 23 

69% think that public schools should be kept open after hours with 
programs for children so that no after school child care would be 
necessary. 

"Suppose President Clinton announced a $5 billion program to broaden 
the availability of child care, making it available at low cost to the children 
in 1 million low income families who othen/vise could not afford it and also 
providing funds to keep open more schools with after hours programs. 
Would you support or oppose this?" 

71% support; 25% oppose 
61/26 more/less favorable 

October 10, 1997 Page 18 



But there are limits and the attack of big government is always possible if 
these are structured as anything but our conventional formula which is 1) 
rules to tighten safety and quality 2) helping those in need and 3) a middle 
class initiative (Kohl tax credit). 

47% say that child care is the responsibility of parents and the role ofthe 
government in it should be kept very limited; 49% say that child care has become 
so important as 70% of all mothers are now in the workforce, that the 
government has to play a role in making quality child care much more available 
or these children will lose out. 
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Care for Aged - Some surprising findings 

In many ways we are not looking at the Medicare reforms process in the 
same way we looked at the balanced budget - the reform commission should not 
just be an opportunity to trim and contain Medicare with HMOs and CPI 
adjustments, but an opportunity to refocus its priorities to deal with the emerging 
problems ofthe 21*' Century. And ofthe original list of issues identified years 
ago, increased, not decreased long-term care is so far the only one not 
addressed. 

And most voters, particularly older voters, an eroding base ofthe 
Democratic party, put this at the top of their list of issues, it is even more 
important than the child care problem. 

In many ways addressing these two issues together - doing right for both 
our children and our parents makes sense. 

Do ypU'thiriH that the long-term care for our 
aged in this country is adequate.or 
inadeqijate?-. . 

Adequate Inadequ 

Long Term Care 20 69 

Which"^is^a'Greater ' 
Pr|iok̂ :?T;'̂ '̂ 'A\i 'r V 

Child Cafe ; "Cafe fof Aged. 

Total 42 45 
Democrats 42 47 
Republicans 42 56 
Independents 44 32 
Congressional Vote 
Dem 45 42 
GOP 39 52 
Don't Know 43 36 
Likelihood to Vote 
Absolutely Certain 36 51 
Very Likely 46 40 
Possibly 56 33 
18-24 76 17 
25-34 41 42 
35-49 50 37 
50-64 23 61 
65+ 37 53 
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And safety, availability and affordability are the same three issues that 
again are part of the problem - the answer society has now is to impoverish any 
senior citizen to make them qualify the long-term care or to take away virtually 
everything they have built up is a hard one. And the public attitudes on this are 
quite strong - and can be mobilized in an electorally potent way as part of 
Medicare reform. 

The numbers are astounding: 

Do you think that Medicare should provide long-term care, either at 
home or in a nursing home for every senior citizen who cannot take care of 
him or herself? 

Yes 88% 
No 8% 
DK 5% 

If they cannot afford it? 91 % 

Do you think the government does that now? 

Yes 26% 
No 68% 
Dk 6 

Only 28% believes we do that now. 

Suggest that this issue be reviewed as part of the reforms of Medicare and 
its financial stability or is this too impractical to consider? 

Consider 81% 
Impractical 12% 

And while child care is considered a responsibility ofthe family, long term 
care of senior citizens is not - 16% say it is the responsibility of families, 
80% say that government has a role in making the care available. 

The point is that electorally we have moved over to the children, but we 
are letting go of senior citizens (we lose male senior citizens) and the oldest baby 
boomers. 

And we have two major phenomena ofthe 21*' Century affecting lifestyles 
- the growth of both single parent families and two career couples that created 
the need for child care, and the greater longevity of our population, creating the 
expanded need for senior nursing and home care. We should have clear 
proposals for both of those areas as part of reforms so that we continue to 
reorient the priorities of our government to solve the problems of the next 
century. 
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Misc. Issues 

84% would support requiring country of origin labels on all fruits and vegetables 
sold in the United States. 

82% support eliminating religious discrimination in the workplace by allowing all 
employees to practice their religion as long as it does not disturb others. 

But needle exchanges are on the opposite end -

70% oppose and 25% support the availability of needle exchanges where drug 
addicts can receive free, sterile needles. 

61% oppose and 34% support the sale of hypodermic needles at pharmacies 
(one alternative would be just to make needles available over the counter - their 
cost is insignificant compared to the cost of drugs). 

This is seen by the public as totally inconsistent with a tough drug policy. 
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Presidential Message Schedule 

Saturday, October 11 Radio Address (Taped) 
Sunday, October 12 -
Sunday, October 19 

Foreign Travel 

Wednesday, October 22 Volunteer event 
Thursday, October 23 WH Conference on Child Care 
Friday, October 24 Foreign Policy Speech 
Thursday, October 30 STARBRIGHT Foundation Event 
Friday, October 31 Education Event 
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JOHN RAiDT, STAFF DIRECTOR A N D TRANSPORTATION 

IVAN A. SCHUGEH. DEMOCRATIC CHIEF COUNSEL AND STAFF DmaCTOR 

lamttd States Senate 
WASHINGTON, DC 20510-8125 

February 2, 1998 

The Honorable William Clinton 
The White House 
Washington, DC 20500 

Dear Mr. President: 

AB you know. Congress intends to consider comprehensive 
tobacco l e g i s l a t i o n during the upcoming l e g i s l a t i v e session. 

The ieeues raised by the global tobacco settlement and 
involved i n the c r a f t i n g of l e g i s l a t i o n to implement responsible 
national tobacco policy, are extremely diverse and intensely 
complex. 

As I stated i n my l e t t e r to you of s i x weeks ago, i t ' s 
imperative that Congress and the administration work together m 
a cooperative and bi-partisan fashion i f we are to c r a f t a b i l l 
that w i l l gain public support, Congressional approval and your 
signature. 

I n that regard, i t w i l l be p a r t i c u l a r l y important f o r the 
Administration to exercise i t s executive r e s p o n s i b i l i t i e s by 
providing Congress with detailed assessment of the provisions of 
pending tobacco l e g i s l a t i o n , and your specific p o l i c y and 
l e g i s l a t i v e recommendations. 

The Senate Commerce Committee which I chair, and which has 
j u r i s d i c t i o n over key components of tobacco l e g i s l a t i o n , w i l l 
hold hearings on the issue early t h i s year. To assist w i t h these 
deliberations I would l i k e to request the administration's 
answers t o the attached tobacco related questions. 

These are the f i r s t i n a series of questions to which we 
must have answers i f we are to properly assess global tobacco 
settlement l e g i s l a t i o n , and move forward with the moat e f f e c t i v e 
and appropriate b i l l . 



r, . I - -

With the advice and expertise of the executive branch, we 
can ensure that federal tobacco l e g i s l a t i o n i s based on a f i r m 
understanding of the facts, grounded i n a s o l i d understanding of 
the true consequences of our actions, and formulated by 
consensus. Most importantly, these d i s c i p l i n e s w i l l enhance our 
a b i l i t y t o achieve our most important goal of dramatically 
reducing youth smoking. 

Thank you f o r your assistance i n providing the Committee and 
Congress w i t h the information requested. With regards. 

Sincerely, 

7^. 
'̂ John McCain 
Chairman 

JM/jr 



QUESTIONS REQASriNG GLOBAL TOBACCO SETTLEMENT LEGISLATION 

THE FOLLOWING IS THE.FIRST SET IN A SERIES OF QUESTIONS 
PERTAINING TO S. 1415, LEGISLATION IMPLEMENTING THE GLOBAL 
TOBACCO SETTLEMENT PROPOSAL AGREED TO BY THE ATTORNEYS GENERAL OF 
THE VARIOUS STATES AND THE TOBACCO INDUSTRY. 

QUESTIONS RELATED TO SPECIFIC LEGISLATIVE LANGUAGE SHOULD USE S. 
1415 AS THE REFERENCE. ADDITIONAL QUESTIONS WILL FOLLOW. 

I . BAN ON OUTDOOR ADVERTISING, INCLUDING IN STADIA AND ARENAS 

The agreement ( b i l l page 15) bans outdoor tobacco product 
advertising, and tobacco advertising i n stadia and arena. 

1. What data does the administration have t o sxibstantiate 
that a"ban on outdoor advertising, including stadia and arenas 
w i l l reduce smoking and, i n p a r t i c u l a r , youth smoking? 

2 . To what extent do you believe such r e s t r i c t i o n s be 
expected to reduce smoking? 

3. Does the administration support such a ban. I f so, 
why? I f not, why not? 

4. What sp e c i f i c changes, i f any, i n the l e g i s l a t i v e 
language implementing the ban would the administration propose? 
Please provide sp e c i f i c s . 

I I . BAN ON HUMAN FIGURES AND CARTOON FIGURES IN ADVERTISING 

The agreement ( b i l l page 15) bans the use' of human figures 
and cartoons i n tobacco advertising. 

1. What data does the administration have to substantiate 
that b a r ring the use of human figures and cartoon advertising 
w i l l reduce smoking, i n p a r t i c u l a r , youth smoking? 

2. To what extent do you believe such r e s t r i c t i o n s can be 
counted on to reduce smoking? 

3. What e n t i t y would you propose to determine what 
constitutes a human image or cartoon character? 

4 What penalty do you believe i s appropriate and should 
accrue'for a v i o l a t i o n of the p r o h i b i t i o n on material containing 
figures deemed to be human or cartoon? 

5. Does the administration support t h i s ban. I f so, why? 
I f not why not? 



6, What specific changes, i f any, i n the l e g i s l a t i v e 
language implementing the ban would the administration propose? 
Please provide s p e c i f i c s . 

I I I . BAN ON INTERNET ADVERTISING 

The agreement ( b i l l page 16) bans tobacco advertising on the 
internet. 

1. Does the administration support such a ban? I f so, 
why? I f not, why not? 

2. How cam and should a ban on internet advertising of 
cigarettes be enforced? 

3. What, i f any, concems does the administration have 
regarding Constitutional free speech issues raised by any such 
ban? 

4. what sp e c i f i c changes, i f any, i n the l e g i s l a t i v e 
language implementing the ban would the administration propose? 

IV. BAN ON POINT-OF-SALE ADVERTISING 

The agreement ( b i l l page 16) bans point-of-sale tobacco 
except f o r advertisements which comply w i t h that c e r t a i n 
r e s t r i c t i o n s . 

1. What data does the administration have t o substantiate 
that a"ban on point-of-sale advertising would reduce smoking, i n 
p a r t i c u l a r , youth smoking? 

2. Does the administration support such a ban? I f so, 
why? I f not, why not? 

3. Is the exemption of point-of-sale advertisement f o r 
adult stores and tobacco outlets appropriate? 

4. Is i t appropriate to grant companies with greater 
cigarette market share additional point-of-sale advertising 
rights? I f so, why? I f not, why not? 

5. Does such a p r i v i l e g e constitute a s t a t u t o r i l y granted 
competitive advantage? Please discuss. 

6. Does the administration support t h i s grant? I f so, 
why? I f not, why not? 

7. What sp e c i f i c changes, i f any, i n the l e g i s l a t i v e 
language implement the ban would the administration propose? 
Please provide s p e c i f i c s . 
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V. LIMITATIONS ON POINT-OF-SALE ADVERTISING 

The agreement ( b i l l page 17) specifies the size and design 
of permissible point-of-sale advertising. 

1 What data does the administration possess t o suggest 
that such l i m i t a t i o n s w i l l reduce smoking, p a r t i c u l a r l y among 
youth? 

2. Does the administration support t h i s provision? 
I f so, why? I f not, why not? 

3 I f so, what i s the j u s t i f i c a t i o n f o r s t a t u t o r i l y 
determining a p a r t i c u l a r size l i m i t a t i o n and f o r the p a r t i c u l a r 
size and r e s t r i c t i o n s proposed? 

4 What sp e c i f i c changes i n l e g i s l a t i v e language, i f any, 
does the administration propose? Please provide s p e c i f i c s . 

VI. BAN ON ADVERTISING RESTRICTION AGREEMENTS 

The agreement ( b i l l page 17) includes a p r o h i b i t i o n on 
arrangements to l i m i t the a b i l i t y of a r e t a i l e r to display 
permissible point-of-sale advertisement or promotional material 
o r i g i n a t i n g w i t h another manufacturer or d i s t r i b u t o r . 

1. Are such agreements currently against federal or state 
law? I f so, i s such a provision necessary? 

2. Does the administration support such a provision? I f 
so, why? I f not, why not? 

3. Does the administration support the l i m i t a t i o n . I f so, 
why? I f not, why not? 

4. What spe c i f i c changes, i f any, i n the l e g i s l a t i v e 
language implement the ban would the administration propose? 
Please provide sp e c i f i c s . 

V I I . 6LAM0RIZATI0N OF TOBACCO 

The agreement, ( b i l l page 20) pr o h i b i t s payments to ^ 
glamorize I r promote the image or use of tobacco through p i n t , 
films or l i v e performance that appeals to individuals under lo 
years of age._ 

1 What data does the administration possess to indicate 
whether and to what extent t h i s provision will-reduce smoking, 
p a r t i c u l a r l y among youth? 

2 What e n t i t y does the administration propose w i l l 
determine what a c t i v i t y constitutes promoting the image or use of 
a tobacco produce? 
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3. How does the administration envision such a ban w i l l be 
enforced? 

4. Does the administration support such l i m i t a t i o n s ? 

5 What sp e c i f i c changes, i f any, i n the l e g i s l a t i v e 
language would the administration propose? Please provide 
specifics. 

V I I I . RESTRICTION ON COLOR ADVERTISEMENTS 

The agreement ( b i l l page 21) pr o h i b i t s the use of color 
advertising except i n adult publications. 

1 What data does the administration have to substantiate 
that a"ban on color ads, except i n publications w i t h l i m i t e d 
youth readership, w i l l reduce smoking, p a r t i c u l a r l y youth 
smoking? 

2 Does the administration believe that the threshold for 
the r e s t r i c t i o n of two m i l l i o n readers i s the appropriate 
threshold? 

3. How does the administration envision readership 
demographics being determined? 

4. How would t h i s r e s t r i c t i o n be enforced? 

5. Does the administration support t h i s r e s t r i c t i o n ? I f 
so, why? I f not, why not? 

6 What sp e c i f i c changes, i f any, i n the l e g i s l a t i v e 
language implemeiiting the r e s t r i c t i o n does the administration 
propose? Please provide specifics. 

IX. GENERAL QUESTION REGARDING MARKETING/ADVERTISING BAN 

1. can the marketing and advertising r e s t r i c t i o n s 
envisioned i n the settlement be c o n s t i t u t i o n a l l y imposed, with or 
without the industry's consent? Please discuss. 

X, WARNING LABELS 

The agreement, ( b i l l page 26- 28), authorizes a v a r i e t y of 
new warning labels f o r tobacco products. 

1. Does the administration believe that these are 
appropriate warning labels? 

2 Does the administration possess data suggesting that 
these waming w i l l e f f e c t i v e l y reduce smoking, p a r t i c u l a r l y youth 
smoking? 

3 . What data suggests that the various new warnings w i l l 



be as or more e f f e c t i v e than the current warning requirements? 
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pJoiosl? Please provide specifics. 

IX. WARNING LABEL SIZE AND LOCATION REQUIREMENTS 

^u-m nacTft 28-29) specifies, the size, 
p ^ a c e ^ ^ ^ t ' S n S n t ' ^ i ^ i ^ r t ^ f v a ^ l o u ^ to.acco w a r . i . . La.eXs, 

TTV, t- ̂ =.̂ ;, ĉ ofes the administration have to suggest that 
the.e'3pa=m=at?=ns'eru'redS« a.okin., p a r t i c u l a r l y youth 

smoking? 
2 Does the administration support these p a r t i c u l a r 

specifications? I f so, why? I f not why not? 

3 Does the administration support the exception <P^5J ̂ 9) 
provided fS? f l i p - t o p cigarette packages? I f so, why? I f not, 
why not? 

la.^t,. S ' t ^ ^ ^ ^ ^ ^ ^ ^ ^ " ^ ^ ^ 
p?o?SsI? Please provide specifics. 

X. SMOKELESS TOBACCO ALTERNATIVE LABELS 

The agreement ( b i l l page 34) P^J^jJ^^/^^-
warning l a b e l options f o r smokeless tobacco 

TTv,=̂  A^Tn does the administration have t o suggest that 
1. What data JfJ^-^^"^.-, n. e f f e c t i v e l y reduce the use of 

the various new warning labels w i l l e r t e c t i v y 
smSkI?ess ?obacCo, p a r t i c u l a r l y among.youth? 

2. Does -the administration support the use of these 
a l t e m a t i v e labels? 

...» -if to the l e g i s l a t i v e language 
. . p l e ^ 4 n t i r t h = i n i v i . f o . ^ ^ ; i a % h S a d J n i . t r a t l o n pr.p.s.. 
Please provide spe c i f i c s . 

XI. ENFORCEMENT OF ftDVERTIEIHG, MARKETING Am> lABELMO 
RESTRICTIONS 

^ v>arT.=. 36-37)provides f o r the enforcement 

a a ^ ^ S t S f S r - r l l ^ - - / - ^ .«t.i=ti=n.. 
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1 Does the administration support the enforcement 
provisions regarding advertising, marketing and labeling? I f so 
why? I f not, why not? 

2 What changes i n l e g i s l a t i v e language, i f any, does the 
administration recommend regarding t h i s provision? Please 
provide s p e c i f i c language. 

X I I . PREEMPTION OF STATE AND LOCAL ACTION 

The agreement ( b i l l page 38) proh i b i t s state and l o c a l 
requirements r e l a t e d t o the packaging or advertising of 
cigarettes or smokeless tobacco. 

1. Does the administration support such preemption? I f so, 
why? I f not, why not? 

2 What changes i n l e g i s l a t i v e language, i f ^ - ^ ' J f ^ ^ 
administration recommend regarding t h i s provision? Please 
provide s p e c i f i c language. 

X I I I . EXEMPTION OF EXPORTS 

The agreement ( b i l l page 40) exempts exports from the 
packaging, lab e l i n g and advertising requirements. 

1. Does the administration support t h i s exemption? I f so, 
why? I f not, why not? 

2 . What ramifications does t h i s provision have i n the area 
of foreign relations? 

3 What changes i n l e g i s l a t i v e _ language i f any, does the 
administration recommend regarding t h i s provision? Please 
provide s p e c i f i c s . 

XIV. RESTRICTION ON ACCESS TO TOBACCO PRODUCTS 

The aareement (bill page 40-41), prohibits the sale ot 

i d e n t i f i c a t i o n requirement. 

1. Does the administration support these provisions? I f 
so, why? I f not, why not? 

2 How does the administration envision ^^^^ . , 
provision w?Tl be enforced and can i t be enforced e f f e c t i v e l y ? 

3 What changes i n l e g i s l a t i v e language, i f ^^V' 
administration recommend regarding t h i s provision? Please 
provide s p e c i f i c s . 
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XV. PROHIBITION ON SALE OF LESS THAN A FULL PACK OF CIGARETTES 

The agreement ( b i l l page 41) proh i b i t s the sale of less than 
a f u l l pack of cigarettes. 

1. Does the administration support t h i s p rohibition? ' I f 
so, why? I f not, why not? 

0 What changes i n l e g i s l a t i v e language, i f any, does the 
administration ?eSommend regarding t h i s provision? Please 
provide s p e c i f i c s . 

XVI. STATE LICENSURE TO SELL TOBACCO 

The agreement, ( b i l l page 44) requires states to license 
sel l e r s of tobacco products. 

T.Ti,=.f «̂st-a i f anv, does the administration have to 
indicate t S f i f S n s u ^ . w?" e f f - t i v e l y reduce acce.a t c tobacco 
by minors? 

. , What e n t i t y ^ o - , t h e ^ f j f f ^ ^ ^ ^ f e h S i M ^^nabfe or 
enforce the licensure requirement i t a state auuvxu. 
S 5 ? l l L g t o implement the licensure program? . 

3. Has the administration developed or formulated the cost 
of a licensure program? 

4. Does the administration support the licensure program? 
I f so, why? I f not, why not? 

5 What changes i n l e g i s l a t i v e language i f ̂ JY' ^he 
administration recommend regarding t h i s provision? Please 
provide s p e c i f i c s . 

XVII. ANTI-TRUST EXEMPTION 

The agreement, ( b i l l page 94), provides a n t i - t r u s t exemption 
for the tobacco industry. 

1. Does the administration support such an exemption? I f 

so, why? I f not, why not? 

2 , could such an exemption - ^ ^ g ^ ^ ^ f L ^ r t S S e pJSS^s 
those necessary t o deter youth smoking, but to increase pr 
for the industry? 

3. What changes i n 1-9^^,^-^^-,^/^^^^^ " ^ I k s r ' 
administration recommend regarding t h i s provision, 
provide s p e c i f i c s . 



X V I I I . APPLICABILITY TO NEW ENTRANTS IN TOBACCO INDUSTRY 

1. Under the agreement, and the implementing l e g i s l a t i o n , 
what i s the assurance that new entrants i n t o the tobacco industry 
w i l l comply w i t h the statute and any related consent agreements 
not to challenge the l e g a l i t y of the agreement implementation 
l e g i s l a t i o n . 

### 
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Tobacco Questions 
1/16/98 

Question: What is the Administration's view ofthe settlement announced today bctv, ca 
Texas and the tobacco industry? 

We are very pleased with today's news. It is another indication that the tobacco induj try . ill be 
held accountable for the harms it has caused. And it should serve as an impeUis for the p£. ;age 
of national tobacco legislation. 

Question: Why is national legislation necessary if each state can settle with the tobar a 
companies? 

First, it's unlikely that each state will be able to settle with the industry, given the range c: state 
laws on the subject. Second and more important, individual state settlements cannot iccc iplish 
important objectives relating to the pubUc health, such as givmg FDA authority over Cobe i ;o 
products, estabUshing a comprehensive scheme of penalties for failure to reduce youth sni king, 
and putting into place a nationwide licensing system for the distribution of tobacco p: odw. s. 
Settlements can ensure that the tobacco companies pay out money for some ofthe ham tl sy 
have caused. But we need national legislation to put in place the kind of comprehensive 
regulatory measures that will protect the pubhc health and our nation's children-
Question: Some Republicans have begun to talk about enacting tobacco legislation 
piecemeal, with legislation on youth smoking this year. Would the Administration y, along 
with such a plan? 

We believe that Congress must enact comprehensive tobacco legislation this year. We v.: I not 
be able to reduce youth smoking - let alone meet our other public health objectives wii lOut a 
comprehensive measure. To reduce youth smoking over the long term, we must not Dnly 
establish a system of penalties for failing to meet youth smoking targets, but also increast the 
price of cigarettes, guarantee FDA jurisdiction over tobacco, establish a licensing syitem., md 
regulate access and advertising. Those meastires are also necessary to improve the hsaltii )f 
adults. We shouldn't abandon the effort to enact comprehensive legislation before w ;'ve ven 
started. 

Question: Will tbe President reject tobacco legislation that includes limits on lisbilil , given 
the new RJ Reynolds documents? 

The new documents are horrific, but they only confirm what we've long suspected, ^vhjl: niaking 
the need for legislation in this area more clear than ever. Comprehensive legislation staii s a far 
better chance of reducing youtli smoking and protecting the public health than lawsuits 1' )ught 
by smokers against the tobacco industry. The President will focus on the legislation as £. vhole 
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/£ Elena Kagan 
01/19/98 02:19:02 PM 

Record Type: Record 

To: Thomas L. Freedman/OPD/EOP 

cc: 
Subject: tobacco question 

The President asked us when the recently released "children's marketing" documents were 
prepared and whether smoking was then illegal for pre-18 year olds in all states (or if not, in how 
many). Could you prepare something for the weekly? Thanks. 



^bacco: Guidance for U.S. Diplomatic Posts \> ^CL^^=,<i <^sc ̂  ^ {>f 
on Health, Trade and Commercial Issues USTV^ ) \ Q ^j<^c^ 

General Policy ^ x K e . ^ . 

The opening of intemational markets to U.S. products, non-discriminatory treatment for U.S. exporters, V . 3 
and removal of barriers to intemational trade are high priorities of the U.S. Govemment and the Clinton ^ - ^ ^ ^ 
Administration. At the same time, given the importance of health measures intemationally, there is a ' 
need to distinguish between protectionist policies and legitimate health-based actions, so as not to 
undermine other countries' efforts to improve the health of their citizens. 

Tobacco sits squarely at the intersection between trade and health policies. In light ofthe serious health 
consequences of tobacco use, the U.S. Govemment will not promote the sale or export of tobacco 
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations 
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998, 
which stipulates that, "none ofthe ftinds provided by this Act shall be available to promote the sale or 
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of 
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied 
equally to all tobacco or tobacco products of the same type." The U.S. respects the rights of foreign 
govemments to establish and maintain sound public health practices, encourages them to do so, and, 
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand, 
the U.S. Govemment will continue to seek elimination of discriminatory trade practices and will strive to 
ensure that U.S. firms are accorded the same treatment in foreign countries as that country's own firms 
and firms from other countries. The overall objective is to shrink the global market for tobacco without 
disadvantaging U.S. firms. 

Guidelines 

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The 
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well 
as the Administration's overall approach to reducing the negative health impact of tobacco while 
protecting the rights of Americans overseas: 

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries. 

2. Posts should not challenge host country regulations based on sound public health-principles, applied in 
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient 
notice has been given. I f a post has reason to believe that such health regulations may, in fact, 
discriminate against U.S. firms or individuals, the issue should be referred to Washington for 
consideration by trade, health and other appropriate agencies. 

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of 
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support 
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export, 
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could 
be construed as United States Govemment support for the sale or export of tobacco products. 

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such 
as the provision of publicly available information on foreign country conditions and policies, information 
or assistance that may help U.S. firms or individuals comply with foreign govemment laws or 
regulations, and assistance in resolving business problems-such as customs or port clearance, trademark 
violations, or phytosanitary restrictions-that are potentially discriminatory. 



Tobacco: Guidance for U.S. Diplomatic Posts ^ .y^'^"' ^ l)̂ *^ 
on Health, Trade and Commerciallssues n\hA-̂ î '̂ '̂ '̂  > 

General Policy 

The opening of intemational markets to U.S. products, non-discriminatory treatment for U.S. exporters, 
and removal of barriers to intemational trade are high priorities ofthe U.S. Govemment and the Clinton 
Administration. At the same time, given the importance of health measures intemationally, there is a 
need to distinguish between protectionist policies and legitimate health-based actions, so as not to 
undermine other countries' efforts to improve the health of their citizens. 

Tobacco sits squarely at the intersection between trade and health policies. In light ofthe serious health 
consequences of tobacco use, the U.S. Govemment will not promote the sale or export of tobacco 
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations 
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998, 
which stipulates that, "none of the fiinds provided by this Act shall be available to promote the sale or 
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of 
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied 
equally to all tobacco or tobacco products of the same type." The U.S. respects the rights of foreign 
govemments to establish and maintain sound public health practices, encourages them to do so, and, 
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand, 
the U.S. Govemment will continue to seek elimination of discriminatory trade practices and will strive to 
ensure that U.S. firms are accorded the same treatment in foreign countries as that country's own firms 
and firms from other countries. The overall objective is to shrink the global market for tobacco without 
disadvantaging U.S. firms. 

Guidelines 

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The 
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well 
as the Administration's overall approach to reducing the negative health impact of tobacco while 
protecting the rights of Americans overseas: 

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries. 

2. Posts should not challenge host country regulations based on sound public health-principles, applied in 
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient 
notice has been given. I f a post has reason to believe that such health regulations may, in fact, 
discriminate against U.S. firms or individuals, the issue should be referred to Washington for 
consideration by trade, health and other appropriate agencies. 

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of 
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support 
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export, 
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could 
be constmed as United States Govemment support for the sale or export of tobacco products. 

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such 
as the provision of publicly available infomiation on foreign country conditions and policies, information 
or assistance that may help U.S. firms or individuals comply with foreign govemment laws or 
regulations, and assistance in resolving business problems—such as customs or port clearance, trademark 
violations, or phytosanitary restrictions-that are potentially discriminatory. 
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General Policy 

The opening of intemational markets to U.S. products, non-discriminatory treatment for U.S. exporters, 
and removal of barriers to intemational trade are high priorities of the U.S. Govemment and the Clinton 
Administration. At the same time, given the importance of health measures intemationally, there is a 
need to distinguish between protectionist policies and legitimate health-based actions, so as not to 
undermine other countries' efforts to improve the health of their citizens. 

Tobacco sits squarely at the intersection between trade and health policies. In light ofthe serious health 
consequences of tobacco use, the U.S. Govemment will not promote the sale or export of tobacco 
products. This policy also conforms to the provisions of Section 618 ofthe Act Making Appropriations 
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998, 
which stipulates that, "none ofthe fiinds provided by this Act shall be available to promote the sale or 
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of 
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied 
equally to all tobacco or tobacco products of the same type." The U.S. respects the rights of foreign 
govemments to establish and maintain sound public health practices, encourages them to do so, and, 
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand, 
the U.S. Govemment will continue to seek elimination of discriminatory trade practices and will strive to 
ensure that U.S. firms are accorded the same treatment in foreign countries as that country's ovm firms 
and firms fi-om other countries. The overall objective is to shrink the global market for tobacco without 
disadvantaging U.S. firms. 

Guidelines 

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The 
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well 
as the Administration's overall approach to reducing the negative health impact of tobacco while 
protecting the rights of Americans overseas: 

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries. 

2. Posts should not challenge host country regulations based on sound public health-principles, applied in 
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient 
notice has been given. If a post has reason to believe that such health regulations may, in fact, 
discriminate against U.S. firms or individuals, the issue should be referred to Washington for 
consideration by trade, health and other appropriate agencies. 

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of 
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support 
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export, 
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could 
be construed as United States Govemment support for the sale or export of tobacco products. 

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such 
as the provision of publicly available information on foreign country conditions and policies, information 
or assistance that may help U.S. firms or individuals comply with foreign govemment laws or 
regulations, and assistance in resolving business problems-such as customs or port clearance, trademark 
violations, or phytosanitary restrictions-that are potentially discriminatory. 
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General Policy Q ) 

The opening of intemational markets to U.S. products, non-discriminatory treatment for U.S. exporters, 
and removal of barriers to intemational trade are high priorities of the U.S. Govemment and the Clinton 
Administration. At the same time, given the importance of health measures intemationally, there is a 
need to distinguish between protectionist policies and legitimate health-based actions, so as not to 
undermine other countries' efforts to improve the health of their citizens. 

Tobacco sits squarely at the intersection between trade and health policies. In light ofthe serious health 
consequences of tobacco use, the U.S. Govemment will not promote the sale or export of tobacco 
products. This policy also conforms to the provisions of Section 618 ofthe Act Making Appropriations 
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998, 
which stipulates that, "none ofthe ftinds provided by this Act shall be available to promote die sale or 
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of 
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied 
equally to all tobacco or tobacco products of the same type." The U.S. respects the rights of foreign 
govemments to establish and maintain sound public health practices, encourages them to do so, and, 
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand, 
the U.S. Govemment will continue to seek elimination of discriminatory trade practices and will strive to 
ensure that U.S. firms are accorded the same treatment in foreign countries as that country's own firms 
and firms from other countries. The overall objective is to shrink the global market for tobacco without 
disadvantaging U.S. firms. 

Guidelines 

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and FIHS. The 
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well 
as the Administration's overall approach to reducing the negative health impact of tobacco while 
protecting the rights of Americans overseas: 

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries. 

2. Posts should not challenge host country regulations based on sound public health-principles, applied in 
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient 
notice has been given. I f a post has reason to believe that such health regulations may, in fact, 
discriminate against U.S. firms or individuals, the issue should be referred to Washington for 
consideration by trade, health and other appropriate agencies. 

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of 
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support 
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export, 
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could 
be construed as United States Govemment support for the sale or export of tobacco products. 

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such 
as the provision of publicly available infonnation on foreign country conditions and policies, information 
or assistance that may help U.S. firms or individuals comply with foreign govemment laws or 
regulations, and assistance in resolving business problems-such as customs or port clearance, trademark 
violations, or phytosanitary restrictions-that are potentially discriminatory. 
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w ww.sei]8£e. go v/'-tnccain 

FOR DfMEDIATC RELEASE 
MONDAY. DECEMBER IS, I99n 

PRESS RELEASE 
COIiTACT: PIA PIALORSI 202-224-2670 

NANCY IVES 201-224-71130 

McCAIN CALLS FOR "SPECIFICS" FROM 
WHITE HOUSE AT TOBACCO HEARINGS 

WASHINOTON, D.C. - Senatar John McCain (R-A2), Chairman ofthe Coitumttee 
OR Commerce, Science, and Transportalion. today requerted thai the Administration pariLclpate 
in a series of tobacco heaiings to be hdd early next yaar to provide detailed aralyas and 
specifics of the tobacco sewlemioit McCain believes thai thc Administration's input is 
critical to build congresBional conscnsiiB and public suppon on the issue, in addition to 
effectivflly achieving federal tobacco policy goals. 

" I want to ensure thai an Admiaistraiiott representative ia prepared to lesiify at our 
hearings and provide the Comminee with tbe AdroinisnaTion's analysis, specific policy 
position and legislaiive propo8«as," McCain said m a letier to Prcndcnt Clinton today. 

'There's Uitle to be gained from another recitatifin rtl'-ihe problem or reiteration of 
general goals by the Adminisiiaiioti," McCain said. "What Congress and the public need are 
specific conunaats and recommendations on thc tenns of thc global tobK:co settlement and to 
what extent they ahould be amended to best meet our pfubUo health objectives." 

In November. Senators McCain, Ernest Holiings (D-SC). SUdc Gorton (R-WA). and 
John Breaux (D-LA) Inttodueed leeiBlaooB, S.1414 and S.1415, which would implement the 
proposed global lobacco seidemfint reached between the State AttomBys General and the 
tobacco industiy. 

"1 fear the White House may simply opt to provide general observations, and evade 
the tougher, specific direction we Qecd." McCain said. *Tn order to gain the puWie suppon 
necessary to move auoh sweeping legislation, the Admlniatiaiion's leadership and wpcnisc is 
absolutely necessary/" 

The Senate Committee on Commerce, Science and Tranaponation has a large area of 
jurisdiction including maiUeiing, advErtising. labeling and liability issues. To date, the 
Conunittee has held threw hearings including the Global Settlement of Tobacco Litogation on 
July 29, Tobacco Marketing and Youth on September 16. and the Public Health Benefits cf a 
Global Settlement of Tobacco Litigation on October 9. 

(letter attached) 

241 RuswlJ Senate OftlcaBulldns • Wjshlngion. D.C 2O510 • Conuct: Nancy Ives • 202 224-2235 TDD 202 224-7132 
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. saiLM» i>».»^c WASHItJGTON, OC 20Sl W129 

December 15, 2.991 

The Honorable WiHiatn Clinton 
The "Hhite House 
Waahingcon, DC 205O0 

Dear Mr. President: 

Shorcly before ad j oumraaxit of the congraaelonal seseion last 
Wovcinbor. Senator Hollings aad among others, tntiroduced 
legislat^ian, 5. 1414 and S. 1415, which would implement che 
proposed global tobacco eattlBfflfint reaehnd between the Statie 
Attorneya General and the tobacco industry. 

The legislation w i l l Sierve as a vehicle for analyais, debate 
and action on how to best achieve federal tobacco policy goals. 
The Senate committeea wMeh have jurisdiction over tobacco policy 
iseuee w i l l be holding extensive hearings on the legislation and 
relevant matters in the coming Beasion. 

The Senate CoTnmitt&e on Coirtoerce; •Sfcience and Transportation 
has a large portion of the jurisdiction on issues touched by the 
Betclement. As Chairman of the panel 1 intend Lo hold a series 
of hearings in February and March on the tobacco settlement 
iasuea within the Commictee'3 juiisdiction, and we envision the 
Adtninietration playing a key role in those hearings. 

We're confident thac you w i l l agree, consensus ie c r i t i c a l 
i f we are to enact a b i l l that w i l l win public support and best 
aervQ the intereaco of che nation. 

in order to build such consensus, and to properly develop 
che beet possible lagialacion, we believe i c ' s essential that the 
Adminiacration be prepared to testify with detail and specificity 
on the tertiiH of the pending tobacco b i l l , and to make specific 
proposals regarding whether and how b i l l language should be 
modified to moet appropriately and effectively achieve federal 
tobacco policy goals. 

T would like cc eneurs that the appropriate administration 
repreaentativo ifl prepared to tearify at those hearings and to 
provide che Committee with the Administration's analysis. 
Bpecifie policy positions and legislative proposals. We 
respectfully request your assistance and laadorenip i n ensuring 
that the Aditiinieeration cakes what aotiona arc necessary to fully 
prepare for that effort. 
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Thank you for your consideration and assistance. I'm 
confidant that, working together, Congreas and the AdminlBtration 
can produce a b i l l thac w i l l help us meet federal tobacco policy 
goale--the moot v i t a l of whieh ie to reduce, dramatically, the 
number of children and youth who smoke. 

cerely. 

rohn McCain 
Chairman 

JM/jr 
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FOR IMMEDIATt RELEASE 
MONDAY. DKCIMB£R IS, WS"? 

PR£SS RELEASE 
COIfTACT! PIA PIALORSI 202-224-2670 

NANCY IVES »n-224-7l30 

M c C A I N C A L L S F O R " S P E C I F I C S " F R O M 
W H I T E H O U S E A T T O B A C C O H E A R I N G S 

WA.5HrN0T0N D C - Senator John McCain (R-AZ), Chairman ofthe Corrtunittec 
oa C o n ^ c ™ ience/and Transportation, today requested thai the Adm^* t̂ration partU:lpate 
L a tobacco hearings to be held early next year to F -̂vide deoiled analy^ ^ d 
s ^ S T o f the tobacco settlement McCain believes that the Admuustrahon s mput ^ 
S to build congresaional consensu, and ptibUc support on the .sauc, m adinon to 
effectively achieving federal tobacco policy goals. 

" I want to ensure that an Admiiiistration cepresemaUve ia prepared to testify at our 
hearings. ^Tprovide th. Conunirtee ^.ith tbe AdniintaTjon's ^ p ^ ^ ^ ^ ^ ^ ^ ^ 
p S and legislative proposals." McCain said in a lettsr to Ptcstdcat Chnton today. 

X t cxt^mTey should be amended to be^ meet our public health objectives. 

Tn Wnvember Senators McCain. Ernest Hollings (D-SC). Slade Gonon (R-WA), and 
John a i a ^ ( S L t i ^ ^ ^ S ^ S i n * ^ S.3414 and S.1415. which would implement the 
prJSolTdToS i;bact seidement'reaehed between the State Attorneys General and the 
tobacco industiy. 

" I fear the White House may simply opt to provide general observations, and e%'ade 
the to J i ^ ^ i f i T T e c t i o n wc aeed." McCain said. "In order to gain tiie pubhc support 

^ mSe such sv̂ aeping legislation, the Admbistrauon's leadership and c.pert,« . 
absolutely necessary." 

The Sen:«e ComimtW on Cotnm«t. Science Bui Traiaponarion has ^ I f IP 
•y^^. « ^ ^ ^ ^ ^ ' ^ ^ ^ c ^ k X . on 

' l ^ r . J Z ^ ' t ^ ^ ^ ^ ^ r ^ ^ ' ^ ^ He.U. B=L«« c, . 
Global Scttlcmoii of Tobacco Litlgailon on October 9. 

(letter attached) 

.41Ra.«.nSe..eOftl.cB.llcln, • W„hlne.on. D.C. 20510 - Conuc. Na.C, Ives • 202 224-2235 TUO ^02 21.^1 ^T. 
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mtiSiSSS&m.. I S S w - l ~ COMMITTteOMCOMUWCS-KietlCt. 
"Hnited States ̂ enan 

AND Tn AN9P0RTATI0N 

WASHHIGTON, OC 20&ia-fl129 

Decewber 15, 1997 

The Honorabla Williatn Clinton 
The "White House 
Washington, DC 2D50 0 

Dear Mr. President: 

Shore ly before adjoumraant of tha congressional session last 
November. Senator Hollings and I , among others, ^-n^^^^J^^^ 
legislation. 5. 1414 and S. 1415, which would xmplement the 
Deposed global tobacco sattlsment reschad between the Stata 
Attomeys General and the tobacco industry. 

The legialacion w i l l serve as a vehicle for analyais. debate 
and action on how to best achieve federal tobacco policy goals. 

lena?" comSlttees which have jurisdiction over tobacco policy 
isBues w i l l be holding extensive hearings on the legislation and 
relevant matters in the coming eession. 

The Senate Committe^e on Coirtnerce; "^fcieace and Transportation 
haa a large portion of the jurisdiction on issues touched by the 
Be?t?entSnt ^As Chairman of'r.he panel 1 intend to hold a series 
«? hiarinos in February and March on the tobacco settlement 
? L S e f i S ? h i n t h f SSSLttee'3 jurisdiction and we envision the 
Administration playing a key role m those hearings. 

we're confident that you w i l l agree, consenaus ifl " i t i c a l 
i f we ax-a to enact a b i l l that w i l l win public support and best 
aerva the intereato of the nation. 

in order to biiild such consensus, and to properly f^velop 
r>,- V>i2t noaaible laQislacion, we believe i c ' s aSHential that the 
che beet possible ^"9^^J* to testify with detail and specificity 

?hS oeSinq toblcco b i l l , and to maJce specific 
p^opoL^l^egardin? I t ^ t ^cw b i l l language should be 
E d i f i e d to L e t appropriately and effectively achieve federal 
tobacco policy goals. 

I would like tc ensurs that the appropriate administration 
reDreaen^itiv; i s prepared to tearify at those hearlrxgs and co 
prS^tdS c K Comiitlee with the Administration's analysis. 
InaXifie oolicv positions and legislative proposals. We 
SSoicJ?ui?y reqSest your aasistlnca and laadBrehip i n ensuring 
?hat ? h e ^ J ^ i i " 1 ^ r a t i o n cakes what motions are necessary to fully 
preF*^= '̂̂ ^ that effort. 
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Thank you for your consideration and assistance. I'm 
confidant that, working together, Congress and tha AdminlBtration 
can produce a b i l l that w i l l help ua meet federal tobacco policy 
goaifi--the moat v i t a l of whieh ia to reduce, dramatically, the 
number of children anv-i youth who smoke. 

cerely. 

KcCain 
Chairman 

JM/jr 



Judge fines 2 tobacco firms 
St. Paul judge says companies disregarded order for data 
By David Phelpa 
Slur Tribune Stuff Writer 

The iDbacco inUusiry is eii-
couiiieriiig an increasingly irri-
laied ludge KL-niielh Fitzpalrick 
al a time when il is asking hiin lo 
linui poieniially damaging coni-
nieniary aboul ils conduct, in­
cluding references lo a John 
(irishain novel, during ihe up­
coming irial in Ramsey Counly 
District Court. 

On Tuesday. Filzpatrick 
slapped two defendants with a 
$100,000 fine and promises of stiff 
penalties for not producing cer­
tain iniernai documents sought in 
the smoking-and-health lawsuit 
brought by thc state of Minnesota 
and Blue Cross and blue Shield of 
Minnesota. 

l iizpatrick accused the com­
panies, American Tobacco Co. 
and Brown & Williamson Tobac­
co Co , which acquired American 

two years ago, of willful disregard 
of his order last May requiring the 
delivery of American Tobacco's 
records to ihe state and Blue 
Cross. 

The judge said the companies' 
response to his order was 
"incompleie, evasive, and lacking 
in good faith and due diligence." 
He said B&W's assertion that the 
records left American's control 
when it was acquired by B&W in 
1994 was "highly suspect and 

disingenuous. 
Filzpatrick, who last week ac­

cused the industry of a "conspir­
acy of silence," also ordered B&W 
to pay attorneys' fees incurred by 
the state and Blue c:ross while^ 
righting the discovery battle and 
promised to impose a fine of 
$100,000 a day in two weeks if the 
documents aren't turned over by 
then. 

Brown & Williamson spokes­
man Mark Smith said the compu 
ny does not know how to respond 
to Fii/.palrick's order. "Whal do 
you do when you're asked to do 
somelhing you can't do?," Smith 
said. 

"They (the plaintiflsl think we 
have access lo the files of a for­
eign company in a foreign land. 
We don't," Smith said, referring 
to American's former Buropean 
sister company, Gallaher Ltd., 
where records of biological re­
search are believed lo be on file. 

Minnesota Attorney General 
Hubert Humphrey 111 said. " The 
order speaks for itself." 



J TOBACCO 
T CONTINUED FROM lA 

year-old American Tobacco Co. 
were "minuscule and incomplete" 
and its response to court orders 
"evasive and lacking in good 
faith." The judge said the merged 
companies caused a seven-month 
delay through the "filing of frivo­
lous appeals." 

The ruling has major implica­
tions for the upcoming Minnesota 
tobacco trial. Using documents 
from the companies' files, the at­
tomey general and Blue Cross 
hope to prove that cigarette mak­
ers deceived the public for de­
cades about the perils of smoking 
and should pay at least $1.8 billion 
in medical costs for treating 
smokers. 

Under the ruling, Brown U Wil­
liamson must disclose to Minneso­
ta lawyers 1,114 of its most sensi­
tive documents within 10 days. As 
a further penalty, the judge threw 
out the company's claims that 
those documents were protected 
under the doctrine of attomey-cli­
ent privilege. 

Richard Daynard, chairman of 
the Tobacco Products Liability 
Project at Northeastem Universi­
ty in Boston, said the lawyer-held 
documents could tum out to be 
highly important evidence, consid­
ering the steps the company took 
to prevent their disclosure. 

"You have no way of knowing 
how significant they are," Day­
nard said. "If you measure it by 
the risks they ahe merged compa­
nies) have taken, presumably 
these are the next step up from a 
smoking howitzer." 

Daynard, who assists attomeys 
suing the tobacco industry, said 
only one other tobacco company, 
Lorillard, bas been sanctioned by 
a U.S. court. That penalty involved 
paying opponents' attomeys fees. 

Fltzpatrick similarly ordered 

Brown k. Williamson to pay Min-
nesoU lawyvs' fees for the seven-
month fight over the documents. 
No one immediately Ullied the 
fees, but they easily could be in 
the tens of thousands of dollars. 

It's also unclear how many addi­
tional documents Brown & Wil­
liamson is supposed to tura over. 
An unknown number of research 
papers are held by a former unit 
of American Tobacco known as 
Gallaher Ltd. of UK. 

Brown k Williamson turned 
over 3 million pages of American 
Tobacco documents held in the 
United States but contends that 
Gallaher now is a separate compa­
ny — and its new owner won't 
relinquish its files. 

"How do you produce something 
that you don't have, that you have 
no control over?" said Mark 
Smith, a spokesman for Brown & 
Williamson. "We have done every­
thing we can to comply." 

Smith said the company doesn't 
know how it will respond to the 
order. It could appeal, but an ear­
lier challenge on this issue result­
ed in a Minnesota Court of Ap­
peals order warning of sanctions if 
further appeals are made. 

Fitzpatrick made it clear that 
he doesn't accept Brovm & Wil­
liamson's argument that it is im­
possible to obtain the documents 
He called it "highly suspect and 
disingenuous" and suggested the 
American Tobacco merger was 
"an attempt to divest itself of doc­
uments and corporate relation­
ships." 

If the Gallaher documents 
aren't turned over. Brown & Wil­
liamson could face a major prob­
lem at the trial. The judge said 
jurors may be told that claims of 
fraud against the company have 
been established, leaving little de­
fense against the damage claims. 

Blue Cross and the attorney 
general's office made almost no 
comment on the ruling, saying it 
speaks for itself. 
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HENRY A. WAXMAN 
29TH DisTPiCT, CALIFORNIA 

January 14, 1998 

The Honorable Tom Bliley 
Chairman, Committee on Commerce 
2125 Raybum House Office Building 
U.S. House of Representatives 
Washington, D.C. 20515 

Deaii Chairman Bliley: 

With the cooperation ofthe plaintiffs and their attomeys in the Mapgim litigation in 
California, I have obtained over a thousand of pages of previously secret documents from the KJ. 
Reynolds Tobacco Co. These documents address one ofthe most important P^̂ bc health 
S o n s facing our nation: Have the U.S. tobacco companies deliberately marketed tobacco 
products to our children? These documents show that at least one major company, RJR, has m 
fact sought to market its tobacco products to chUdren for decades. 

In recent years, there has been considerable disclosure of documems from PhiUp Morris 
and Brown & Williamson. These documents have primarily addressed tobacco industry 
: : i p u r o n of nicotine and suppression of health information. _ There has been t̂t̂ ê ^̂ ^̂ ^̂  
documents from RJR and liule disclosure of documents discussing tobacco mdus«y efforts to 
market to children. The Manginj documents thus have special significance: they are the first 
detailed window into RJR and the first detailed revelations of a tobacco company s efforts to 
exploit children. 

I am transmitting with this letter over 80 documents from RJR, along with a legal analysis 
ofthe documents prepared by the lawyers for the Ma."gi"i plaintiffs The vast majonty ofthe 
document have never been pUousty been disclosed to the pubHc.̂  This letter sununan.es some 
ofthe most important new documents and conveys my thoughts about then legal and pohcy 
significance. 

'Ofthe 81 documents being transmitted with this letter, it appears that fewer than 10 have 

been previously disclosed to the public. 
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ttTR's Publi'- .̂ TaT̂ ments on YoiiTh fjmokigg 

Senior RJR executives have testified before the Commerce Committee 
market cigarettes to children. On April 14, 1994, the chairman and '^^ '^ ' ;^ '^ ' ' ' 'Z f 
R^olds Tobacco CO.. James W. Johnston testified that "we do not -k^t^^^^^^^^^ 
not" He also testified that "[w]e do not survey anyone under the age of 18^ ^ ^ ' ^ ' ^ ' ' l ^ ^ , . 
decade earlier, on March 12, 1982, the then chairman and ^^\^'. " l ^ ^ ^ I ^ ^ ^ 
Tobacco Co., Edward A. Horrigan, testified that "our advettismg is not designed to attract new 
smokers of any age and is not having thai effect." 

In 1995 a few imemal RJR documents began to surface that suggested that âs in 
fact targeted children. News reports disclosed that an RJR researcher named Claude ^J^S^^ ^f^ 
written a 1973 memorandum that stated that " i f our Company is to survive and P̂ ^̂ P̂ ;;̂ ^̂ ^̂ ^̂ ^̂ ^̂  
long-temt we must get our share ofthe youth market." RJR, however, contmued to deny that 
thele^documents reflected corporate policy. In their 1996 submission to the and Dmg 
Administration, RJR stated that the Teague memorandum was not evidence of RJR coT^ome 
policy because Teague "was never an officer of RJRT," "never had responstbility for markeing, 
and was expressing only "his personal thought processes - not institutional positions of RIRT. 
RJR reiterated to FDA what the company had told our Committee: that they never targeted 

underage individuals," 

^̂ uTmnarv of Manpini Documents 

The Mangim documents portray a vastly different picture of RJR's activities than 
conveyed in the company's testimony to this Committee and its comments to FDA. They show 
(1) that RJR has extensively surveyed teenage smoking behavior, (2) that RJR has designed and 
implemented marketing programs to increase its share ofthe youth market, and (3) that RJR 
executives at the most senior levels ofthe company - including its board of directors - had 
detailed knowledge of these activities. 

The legal analysis prepared by the lawyers for the Maogmi plaintiffs summarize each ofthe 
RJR documents bemg transmitted to you. Rather than repeat this detailed analysis, this letter will 
highlight a few ofthe many significant new documents obtained through the MangUU htigation. 

1, PrP.e.nr.r-.nn from r A TnrW.r Vice Presidm n f M ^ r ^ i n ^ , to the £ i 5 M d o f I 2 i r £ ^ ^ 

RTR Industries r.^fipT 30 197d) fManpHni exhibit 11 

This document contains an extensive discussion ofthe importance ofthe youth market and 
RJR's intentional efforts to increase its share of this underage market. Because the document is a 
presentation from RJR's most senior marketing executive to the board of directors of RJR 
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Industries the parent con>oraticn, it reveals that RJR's efforts to market to chUdren were not the 
"pe^ral thou^t p roceL" of rogue employees - but rather dehberate corporate pohcy 
endorsed by the company's top officials. 

Specifically, the 1974 board presentation: 

o States that "this young aduh market. tlisJ4.24jfi£.^miiP, - Jmsssntlsl 
tnmnrrnw-s cigarette business. As this 14-24 age group matures, they will account 
for a key share ofthe total cigarette volume - for at least the next 25 years, (p. 

1) 

o Describes how lb]oth PhUip Moms and Brown & Williamson . .. have shown 
unusual strength among these younger smokers," which "suggests contmued 
growth for Philip Morris and B&W as their smokers mamre." while [o]ur two 
major brands. Winston and Salem, show comparative weakness ... among these 
younger smokers." which "suggests slow market share erosion for us m the years 
to come unless the situation is corrected." The document specificaUy reports that 
"Winston is at 14% in the 14-24 age group versus Marlboro at 33%. Salem is at 
9% versus Kool at 17%." (p. 2) 

o Reaches the conclusion that "our strategy becomes clear for our established 
brands: 1 Dirftct advertising '̂ ppftal tn thp ynimper smok^rs-' (p-3) 

The board presentation also describes steps that RJR hâ  already T̂ ken to market its 
product to "young aduhs," which are defined on the first page ofthe document as ' the 14-24 age 
group," For example, the document states: 

o "For Salem, significant improvements have been made in the advertising, designed 
for more young adult appeal under its greenery/refreshment theme. These include: 
More true-to-life young adult sittiations. More dominant male visuals. A greater 
spirit of fiin." (pp. 3-4) 

o "We have also increased our media efforts toward young adults for our brands. 
These include: Increased advertising insenions in traditional young adult 
magazines like Sports Dlustrated, Playboy and Ms. Have added new young adult 
special mterest magazines like Road and Track and Motorcycling. Expanded 
outdoor with selective locations for maximum young adult exposure - e.g., 
posters in Greenwich Village and in areas with large coUege smdent populations. 
(P 6) 

o "For Camel Filter, we ... will have pinpointed efforts against young adults through 
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its sponsorship of sports car racing and motorcycling." (p. 7) 

o "Our special merchandising division is in its second year with its successfiil 
wholesale operation of premiums at beaches. ... We anticipate selling over a milhon 
items in 1975 - a miUion 'waUdng billboards' for our brands, (p. 10) 

2 M ^--^ H P^^'^^^^ V'"^ PlgsidgllT of Mftfketiny 9 F. A. Hprrigan. 
r ^ , ; ^ ^ n " f ^ T ^^v"°^ds Tobacco Co fTnly?^ 1980) fManglll'exhi]2il26) 

This document confimis the essential point made in the 1974 board presentation - namely, 
that increasing the company's share ofthe underage market has been an important objective of 
RJR's most senior management. The person who prepared the 1980 memorandum w ^ RJR s 
vice president of marketing, G.H. Long, who subsequently became the company s chief executive 
officer The recipient ofthe memorandum was the then chairman of R.J. Reynolds Tobacco Co.. 
Edward A. Horrigan. The title ofthe memorandum is "Report on Teenage Smokers (14-1 /} . 

Like the 1974 board presentation, the document describes how RJR was losing the youth 

market to Philip Morris. The memorandum states: 

Last Januaiy a report was issued ... that indicated that Philip Mo^? had a tPtal shar? of 
among 14-17 ve.r old smokers, and SpecificaUy, Marlboro had a 52 share. This latest 

report indicates that PhUip Morris' corporate share has increased by about 4 points. 
Tmpon.mlv the r^pnn fiirth^.r indicates th^t PTR ropTinnes TQ gradually dSfilmg, and 
between the spring and faU 1979 periods, RJR's total share declmed from 21.3 to 19.9, 

And like the 1974 board presentation, the memorandum demonstrates that RJR was taking 
steps to increase the number of teenagers smoking its brands. G.H. Long, the company's senior-
marketing executive, expresses the view that "[hJopefiiUy, our various planned activities that wiU 
he implemented this fall wUl aid in some way in rgducingjr r.nrregtmg theS9 trgnd?. 

3. "F^mnkersScreenmp Profile ri4-i7) rnnHncted for K T Reynolds TpbaccQ 
National Family Oninion. Tnr. rApril 1976̂  fManpini ĝ diibU 1.41 

The Mangini documents demonstrate that RJR has been secretly conducting e^ensive 
surveys ofthe smoking habits of teenagers for decades. The "Smokers Screemng Profile (14-17) 
from April 1976 is a representative example of these surveys. In this survey, the contractor hired 
by RJR, National Family Opinion, analyzed the smoking habits of over 11,000 teenagers aged 14-
17. 

The survey collected comprehensive data on the smoking habits and demographics of 
these teenagers, including data on their brand of cigarette; cigarette consumptton; cigarette 
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(a1« 4 15) o oWer teenagers (ages 16-17); (5) the occupation, educauon level, and mcome 
f ^ ? o f the parents ofthe teen smokers; (6) the reUgion ofthe teen smokers; and (7) and the cty 
size and census region of the teen smokers. 

The existence of detaUed youth smoking surveys like the "Smokers Screening Profile (14-
17)" underscores the importance ofthe youth market to RJR. It also raises senous questions 
I b L t the veracity of RJ^'s 1994 testimony to our Committee and RJR's 1996 submission to 
FDA_ For example, in the company's FDA comments, RJR stated. 

* As a matter of corporate policy, Reynolds conducts its brand market research only among 
those aged 21 or older - and then only if they smoke, Reynolds has taken this 
Tonservltive approach since 1992. Prior to 1992, at all relevant times, Rcyriolds pohcy 
was to conduct brand market research on all lawfiil smokers aged 18 and older. 

4. i^.^nr.nHnm on "Teenage Smoker. (]4-l7) a o ^ Q j e v ^ n y i ^ ^ 
] IQSÔ  rM;\niT^"i f^xhibit 17̂  

This 1980 document is representative of the types of documents prepared byRJRto 
summarize the youth smoking data coUected for RJR by National Family Opiiuon. The ̂ o j ; ^ " ^ / - ^ 
states that "fml^nY .rjulr smpkri.s have ,\,,,<^y fomied .on?i,tem srnokm, P^)^;^ 
. K » , , n t - t h . market at a.e 18" (p. 1). It then explams thai ' y k W V ^ nnr ab lyy to fp ê ^ 

Z : r Z J ^ . ^ . . rh. Hemomphic. .mnkm, behavi,: Qfa4^12g iL^ 
.mokers" (v. 1 Like many other RJR documents, this document agam finds that RJR s share ot 
; S 5 r srSokers has declined" whUe "Whe share of teenagers ... who smoke[] P. Moms brands 
has increased" (p. 4). 

5 Docnments Relarinp Sperifically to Camel Cigarettes 

Many ofthe Mangini documents describe RJR's plans for marketing Camel 
underage smokers, i n ^ the development ofthe "Joe Camel" campaign. These documents 
include the foUowing: 

o A 1973 RJR marketing document states that "[i]n view ofthe need to reverse the 
preference for Marlboros among younger smokers, ... [al̂ saaS^STrip Wpg C0p,y 
mighT g^t a much hic>̂ >>̂  r..rler.hip anTQn^_Yoim£gr j>esa l^ lh^ ^th^r tvpe Qt 
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copy It would certainly seem worth testing a heavy dose of this type of copy iri a 
test market to get a research reading on percentage of readership and copy recall. 
(Mangini exhibit 8, p. 5) 

o A 1975 memorandum to CA. Tucker, the vice president for marketing, states that 
-rnn Pn.nrR increa.sed ?r.A lnna.r-TBrm grovrth fnr CfimH Filler Tbe br^pd must 
•.nrr.... i t . .hare r,.r..rr.r:.n .monc. the 14-24 age grflUB which have a new set of 
more liberal values and which represent tomorrow's cigarette busmess. (Mangini 
exhibit 13) 

o A 1990 document on "Camel Brand Promotion Opportunities" states that "[tjarggl 
.mokers are apprnaching adulthood. ... Their key interests include g r̂ls, cars, 
music, sports and dancing." (Mangini exhibit 69) 

In public statements, RJR has cominually emphasized that peer pressure - not advertising 
- causes children to smoke. In the company's 1982 testimony to the Committee. Edward 
Horrigan testified that "[p]eer pressure and not our advertising provides the impetus for smokmg 
among young people." Twelve years later, James Johnston made the same point, testifying that 
"the driving force in an underage person starting to smoke is peer pressure." What the Maagm 
documents show, however, is that RJR deliberately tried to capitaUze on peer pressures to 
increase teen smoking of Camel cigarettes. For example, a 1986 memorandum on the new Joe 
Camel advertising campaign states: 

Camel advertising wiU be directed toward a^n^j^^rrppT?inP^yinfluenw T" prpvi'̂ ĝ the 
ninriv.Tinn for tar^^ c^nk.r. tn .elect Camel. SpecificaUy, advertising will be developed 
with the objective of convincing target smokers that by selecting Camel as their usual 
brand they wiU project an image that will enhance their acceptance among their peers. 
(Mangini exhibit 58, p. 1) 

6. Documents Relating to "Young Adult Smoker.s!: 

The Mangini documems contain numerous references to targeting "young adult smokers." 
RJR has pubUcly asserted that these "young adult smokers" are smokers 18 years old and older. 
As the Mangini lawyers demonstrate in their comprehensive analysis, however, the term young 
adult smokers" became a company code-word for teen smokers. For example, one 1987 
documem discussing "Project LF." the code-name for Camel Wides, states "Project LF is a wider 
circumference non-memhol cigarette ^m^]^^ ^t vounper adult male smnker fpnm^̂ nW 1-̂ -2̂  V âr 
old male Marlhnrn smokersV (Mangini exhibit 41). 
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TV,. T pĝ .! .nH Policv SigniP^Hnr" the ManPini Documents 

The Mangini documems have obvious legal significance. In the recent criminal 
information against DNA Plant Technology. Justice Department lawyers stated that they had 
founTevidence that a tobacco company "knowingly concealed" matenal information from FDA. 
The Mandni documents raise similar issues. They reveal corporate activities that appear to 
c o n f i i ^ c t l y with the testimony of RJR executives before this Committee and the company s 
comments to FDA. Whether the executives committed pei]ury or otherwise made illegal false 
sta^ents to this Committee or FDA is a matter that the Justice Department should thoroughly 
investigate. 

The Mangini documents also have major policy significance. The documents reveal that 
tobacco companies have an enonnous financial stake m attracting teen smokers. As the 19 /4 
board presentation recognized, "the 14-24 age group ... represent[s] tomorrow s cigarette 
business " Congress's efforts to restrict youth smoking wiU be doomed to failure unless we grasp 
this point and create a legal framework that removes the companies' incentives to exploit our 
children. 

It WiU not be enough for Congress to pass laws that restrict tobacco advertising and 
marketing. As they have in the past, the companies wiU find ways to circumvent these aws. 
Indeed, one ofthe Mangini documents, an RJR report prepared in the early I990s_entitled 
"Operating in a Restricted Enviromnent," presents "sales/marketing recommendations for 

miitimizing the impact of advertising bans. It recommends that RJR "[pllace even greater pnonty 
on direct marketing." "more thoroughly develop" the "retail environmem," and preserve the gains 
from its Camel campaign by "transfer[ing] Old Joe's irreverent, fiin lovmg personality to other 
creative properties which do not rely on models or cartoon depictions." Indeed, the analysis sees 
benefits for RJR in advertising resttictions, stating "[wjhile we would stand to lose minor brand 
styles, with five ofthe top ten brands currently. SJKl-O '̂ld bfflgfit from thif> Typg of mdusig 
prnfilR change nn a relative basis" (Mangini exhibit 61, pp. 1. 4. 5, 9). 

The lesson in the Mangini documents is that Congress must enact a new approach We 
must set targets for reducing youth smoking rates and hold the tobacco compames mdividually 
accoumable for achieving these reductions. RJR needs to know that if it does not reduce the 
number of children smoking its products, it wiU face additional restrictions, such as sigmficant 
price increases, that wUl place the company at a competitive disadvantage. Only this kind ot 
approach will fiindamentally change the tobacco company's economic incentives. 

The Mangini documents thus underscore one ofthe central poUcy recommendations ofthe 
Koop-Kessler Committee and, more recently, the Instittite of Medicine: the need for company-
specific performance standards for reducing youth smokkig. As the lOM recognized eaiber this 
month in its most recent tobacco report, "[i]ncentives to reduce youth tobacco use wiU be most 
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powerfiil if penalties for failtxre to achieve goals faU hardest on those finns making brands 
attractive to underage users." 

Mr Chainnan I know you sincerely want to reduce the incidence of youth tobacco use in 
the Unlt^ S.at«The documents that I Z , transmitting to you today emphasize the unportance 
S o a l X c v i d e insights on how we can best achieve it. I value your leadershp on thts 
issue and look forward to working with you to acHeve our conunon goal ttas year. 

Sincerely. 

Ik 
Heriry A. Waxman 
Member of Congress cc: 

* Members ofthe Committee on Commerce 
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Judge fines 2 tobacco firms 
St. Paul judge says companies disregarded order for data 
By DavM Phelps 
Slur Tribune Staff Writer 

The lobacco incjusiry is en-
couiiiering an increasingly irri-
laied ludge KLMirielh Filzpatrick 
at a time when it is asking hini to 
limit potentially damaging coin-
meniary about its conduct, in­
cluding references to a lohn 
("irisham novel, during the up­
coming trial in Ramsey Counly 
Disirici Court. 

On Tuesday, Fitzpatrick 
slapped Iwo defendanis wilh a 
$100,000 fine and promises of stiff 
penalties for not producing cer­
tain internal documents sought in 
ihe smoking-and-health lawsuit 
brought by the slate of Minnesota 
and Blue Cross and Blue Shield of 
Minnesota. 

l itzpatrick accused the com­
panies, American Tobacco Co. 
and Brown & Williamson Tobac­
co Co., which acquired American 

two years ago, of willful disregard 
of his order last May requiring the 
delivery of American Tobacco's 
records lo the slate and Blue 
Cross. 

The judge said the companies' 
response to his order was 
"incomplete, evasive, and lacking 
in good faith and due diligence." 
He said B&W's assertion that the 
records left American's control 
when i l was acquired by B8JW in 
1994 was "highly suspect and 

disingenuous." 
Fitzpatrick, who last week ac­

cused the industry of a "conspir­
acy of silence," also ordered B&W 
to pay ailorneys' fees incurred by 
the state and Blue Cross while^ 
righting the discovery battle and 
promised to impose a Tme of 
$100,000 a day in (wo weeks if the 
documents aren't turned over by 
then. 

Brown & Williamson spokes­
man Mark Smith said the compa­
ny does not know how lo respond 
to Fil/.pairick's order. "Whal do 
you do when you're asked to do 
somelhing you can'l do?," Smith 
said. 

"They (the plaintiffs! Ihink we 
have access lo Ihe files of a for­
eign company in a foreign land. 
We don't," Smith said, referring 
to American's former Huropean 
sister company, Gallaher Ltd., 
where records of biological re­
search are believed to be on file. 

Minnesota Attorney General 
Hubert Humphrey III said, "The 
order speaks for itself." 
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• CONTINUED FROM lA 

year-old American Tobacco Co 
were "minuscule and incomplete" 
and Its response to court orders 
evasive and lacking in good 

faith." The judge said the merged 
companies caused a seven-month 
delay through the "filing of frivo­
lous appeals." 

The ruling has major implica­
tions for the upcoming Minnesota 
tobacco trial. Using documents 
from the companies' files, the at­
tomey general and Blue Cross 
hope to prove that cigarette mak­
ers deceived the public for de­
cades about the perils of smoiung 
and should pay at least $1.8 billion 
in medical costs for treating 
smokers. 

Under the ruling, Brown & Wil­
liamson must disclose to Minneso­
ta lawyers 1.114 of its most sensi­
tive documents within 10 days. As 
a further penalty, the judge threw 
out the company's claims that 
those documents were protected 
under the doctrine of attomey-cli­
ent privilege. 

Richard Daynard, chainnan of 
the Tobacco Products Liability 
Project at Northeastem Universi­
ty in Boston, said the lawyer-held 
documents could tum out to be 
highly important evidence, consid­
ering the steps the company took 
to prevent their disclosure. 

"You have no way of knowing 
how significant they are," Day­
nard said. "If vou measure it by 
the risks they fthe merged compa­
nies) have taken, presumably 
these are the next step up from a 
smoking howitzer." 

Daynard, who assists attomeys 
suing the tobacco industry, said 
only one other tobacco company, 
Lorillard, has been sanctioned by 
a U.S. court. That penalty involved 
paying opponents' attomeys fees. 

Fitzpatrick similarly ordered 

Brown & Williamson to pay Min-
nesou lawyvs' fees for the seven-
month fight over the documents. 
No one immediately tallied the 
fees, but they easily could be in 
the tens of thousands of dollars. 

It's also unclear how many addi­
tional documents Brown k Wil­
liamson is supposed to tura over. 
An unknown number of research 
papers are held by a former unit 
of American Tobacco known as 
Gallaher Ltd. of UK. 

Brown k Williamson turned 
over 3 milUon pages of American 
Tobacco documents held in the 
United States but contends that 
Gallaher now is a separate compa­
ny — and its new owner won't 
relinquish its files. 

"How do you produce something 
that you don't have, that you have 
no control over?" said Mark 
Smith, a spokesman for Brown k 
Williamson. "We have done every­
thing we can to comply." 

Smith said the company doesn't 
know how it will respond to the 
order. It could appeal, but an ear­
lier challenge on this issue result­
ed in a Minnesota Court of Ap­
peals order waming of sanctions if 
further appeals are made. 

Fitzpatrick made it clear that 
he doesn't accept Brown k Wil­
liamson's argument that it is im­
possible to obtain the documents 
He called it "highly suspect and 
disingenuous" and suggested the 
American Tobacco merger was 
"an attempt to divest itself of doc­
uments and corporate relation­
ships." 

If the Gallaher documents 
aren't tumed over. Brown k Wil­
liamson could face a major prob­
lem at the trial. The judge said 
jurors may be told that claims of 
fraud against the company have 
been established, leaving little de­
fense against the damage claims. 

Blue Cross and the attorney 
general's office made almost no 
comment on the mling, saying it 
speaks for itself. 
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January 14, 1998 

The Honorable Tom Bliley 
Chairman, Committee on Commerce 
2125 Raybum House Office Building 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chainnan Bliley: 

With the cooperation ofthe plaintiffs and their attomeys in the Mangim litigation in 
Califomia, I have obtained over a thousand of pages of previously secret documents from the R.J. 
Reynolds Tobacco Co. These documents address one of the most important public health 
questions facing our nation: Have the U.S. tobacco companies deliberately marketed tobacco 
products to our children? These documents show that at least one major company, RJR, has in 
fact sought to market its tobacco products to children for decades. 

In recent years, there has been considerable disclosure of documents from Philip Morris 
and Brown & Williamson. These documents have primarily addressed tobacco industry 
manipulation of nicotine and suppression of health information. There has been little disclosure of 
documents from RJR and little disclosure of documents discussing tobacco industry efforts to 
market to children. The Mangini documents thus have special significance: they are the first 
detailed window into RJR and the first detailed revelations of a tobacco company's efforts to 
exploit children. 

I am transmitting with this letter over 80 documents from RJR, along with a legal analysis 
ofthe documents prepared by the lawyers for the Mangini plaintiffs. The vast majority ofthe 
documents have never been previously been disclosed to the pubUc.̂  This letter summarizes some 
ofthe most important new documents and conveys my thoughts about their legal and policy 
significance. 

iQf the 81 documents being transmitted with this letter, it appears that fewer than 10 have 
been previously disclosed to the public. 
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RrR'«^ Pyhlir. .STatemenfs nn Youth Smokigg 

Semor RJR executives have testified before the Commerce Committee that RJR. does not 
market cigarettes to children. On April 14. 1994, the chairman and chief executive officer of KJ. 
Reynolds Tobacco Co., James W. Johnston, testified that "we do not market to children and will 
not" He also testified that "[w]e do not survey anyone under the age of 1 8 M o r e than a 
decade eariier, on March 12, 1982, the then chairman and chief executive ofScer of R.J. Reynolds 
Tobacco Co., Edward A. Horrigan, testified that "our advertismg is not designed to attract new 
smokers of any age and is not having that effect." 

In 1995, a few intemal RJR documents began to surface that suggested that RJR has m 
fact targeted children. News reports disclosed that an RJR researcher named Claude Teague had 
written a 1973 memorandum that stated that " i f our Company is to survive and prosper, over the 
long-term we must get our share ofthe youth market." RJR, however, cominued to deny that 
these documems reflected corporate policy. In their 1996 submission to the Food and Drug 
Administration, RJR stated that the Teague memorandum was not evidence of RIR corporate 
policy because Teague "was never an officer of RJRT," "never had responsibility for marketing," 
and was expressing only "his personal thought processes - not institutional positions of RJRT." 
RJR reiterated to FDA what the company had told our Committee: that they "never 'targeted' 
underage individuals." 

Summary ofthe Mant>ini Documents 

The Maogim documents portray a vastly different picture of RJR's activities than 
conveyed in the company's testimony to this Committee and its comments to FDA. They show 
(1) that RJR has extensively surveyed teenage smoking behavior, (2) that RJR has designed and 
implemented marketing programs to increase its share of the youth market, and (3) that RJR 
executives at the most senior levels ofthe company - including its board of directors ~ had 
detailed knowledge of these activities. 

The legal analysis prepared by the lawyers for the Maogim plaintiffs summarize each ofthe 
RJR documents being transmitted to you. Rather than repeat this detailed analysis, this letter will 
highlight a few ofthe many significant new documents obtained through the Mangim litigation. 

1. Presentation from C .A. Tucker. Vice Prc'̂ TĤ nr nf Marketing to the Board of Pjrgctprg pf 
RJR Industries fSent 30. 1974̂  (Manpini exhibit 1̂  

This document contains an extensive discussion of the importance ofthe youth market and 
RJR's intentional efforts to increase its share of this underage market. Because the document is a 
presentation from RJR's most senior marketing executive to the board of directors of RJR 
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Industries the parent corporation, it reveals that RJR's efforts to market to children were not the 
"personal thought processes" of rogue employees - but rather deUberate corporate policy 
endorsed by the company's top officials. 

Specifically, the 1974 board presentation: 

o States that "this young adult market, rhg 14-24 agg ^QW. • • • r?Pr'?Sgntrs1 
tnmnrrnw's cigarette business. As this 14-24 age group matures, they will account 
for a key share of the total cigarette volume - for at least the next 25 years, (p. 

1) 

o Describes how ̂ '[b]oth Philip Moms and Brown & Williamson ... have shown 
unusual strength among these younger smokers," which "suggests continued 
growth for Philip Morris and B&W as their smokers mature." while "[o]ur two 
major brands, Winston and Salem, show comparative weakness ... among these 
younger smokers," which "suggests slow market share erosion for us in the years 
to come unless the situation is corrected." The document specificaUy reports that 
"Winston is at 14% in the 14-24 age group versus Marlboro at 33%. Salem is at 
9% versus Kool at 17%." (p. 2) 

o Reaches the conclusion that "our strategy becomes clear for our established 
brands: 1. Direct adverri.siTifr appeal Tn the vouneer smokers." (p. 3) 

The board presentation also describes steps that RJR has already t^ken to market its 
product to "young adults," which are defined on the first page ofthe document as "the 14-24 age 
group." For example, the document states: 

o "For Salem, significant improvements have been made in the advertising, designed 
for more young adult appeal under its greenery/refreshment theme. These include: 
More tme-to-life young adult situations. More dominant male visuals. A greater 
spirit of fiin." (pp. 3^) 

o "We have also increased our media efforts toward young adults for our brands. 
These include; Increased advertising insertions in traditional young adult 
magazines like Sports Dlustrated, Playboy and Ms. Have added new young adult 
special interest magazines like Road and Track and Motorcycling. Expanded 
outdoor with selective locations for maximum young adult exposure ~ e.g., 
posters in Greenwich Village and in areas with large coUege student populations." 
(P 6) 

o "For Camel FUter, we ... will have pinpointed efforts against young adults through 
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its sponsorship of sports car racing and motorcycling." (p. 7) 

o "Our special merchandising division is in its second year with its successfiil 
wholesale operation of premiums at beaches. ... We anticipate selling over a milhon 
items in 1975 - a million 'walking billboards' for our brands." (p. 10) 

2 M^^^randum from G.H. Long, ExecutivA^^ce£i£sidgmj20^1^^ 
r^.irniannfR.J.T^^ynmH. Tobacco Co (Tulv ?? 1980) (Manygn. exhibit 26) 

This document confirms the essential poim made in the 1974 board presentation - namely, 
that increasing the company's share ofthe underage market has been an important objective ot 
RJR's most senior management. The person who prepared the 1980 memorandum was RJR s 
vice president of marketing, G.H. Long, who subsequently became the company s chief executive 
officer The recipient ofthe memorandum was the then chainnan of R.J. Reynolds Tobacco Co., 
Edward A. Honigan. The title ofthe memorandum is "Report on Teenage Smokers (14-1 /} . 

Like the 1974 board presentation, the document describes how RJR was losing the youth 
market to Philip Morris. The memorandum states: 

Last Januaiy, a report was issued ... that indicated that Philip M Q ^ ? had ?1 tCTal .shar? pf 
<;q amnng 14-17 ve;,r nld smokers, and specificaUy, Marlboro had a 52 share. This latest 
report indicates that PhUip Monis' corporate share has increased by about 4 pomts. ... 
Tmpnrr;,mlv the rppnrt fijrther inHir^te-; that RJR continues TQ grĵ dually d^dine, and 
between the spring and faU 1979 periods, RJR's total share declined from 21.3 to 19.9. 

And like the 1974 board presentation, the memorandum demonstrates that RJR was taking 
steps to increase the number of teenagers smoking its brands. G.H. Long, the company's senior 
marketing executive, expresses the view that "[h]opefiilly, our various planned activities that wUi 
he imnlemented this fall wUl aid in some way jn r?dnnny or cnrrectipg these trend?.' 

3. "Smokers Screening Profile f 1 -̂1?) rnndnrted for R J. Reynold?̂  TqbaccQ CO- bY 
Narinnal Familv Opinion. Inc. April 1976̂  fManpini exhibit l£l 

The Mangini documents demonstrate that RJR has been secretly conducting extensive 
surveys ofthe smoking habits of teenagers for decades. The "Smokers Screemng Profile (14-17) 
from April 1976 is a representative example of these surveys. In this survey, the contractor hired 
by RJR, National Family Opinion, analyzed the smoking habits of over 11,000 teenagers aged 14-
17. 

The survey collected comprehensive data on the smoking habits and demographics of 
these teenagers, including data on their brand of cigarette; cigarette consumption; cigarette 
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purchasing habits; age; sex; religion; household mcome; education occupation of parents; and 
residence This raw data was then compiled imo hundreds of pages of detaUed tables on youth 
smoking habits. One typical table (Table 20) shows (1) the percentage of Newport and Kool 
smokers who were male or female teenagers; (2) the subbrands these teenagers smoked (such as 
Newport Soft or Newport King Box); (3) whether these teen smokers were hght, average, or 
heavy smokers' (4) whether Newport and Kool were smoked more heavily by young teenagers 
(ages 14-15) or older teenagers (ages 16-17); (5) the occupation, education level, and income 
level ofthe parents ofthe teen smokers; (6) the religion ofthe teen smokers; and (7) and the city 
size and census region ofthe teen smokers. 

The existence of detaUed youth smoking surveys like the "Smokers Screening Profile (14-
17)" underscores the importance ofthe youth market to RJR. It also raises senous questions 
about the veracity of RJR's 1994 testimony to our Committee and RJR's 1996 submission to 
FDA. For example, in the company's FDA comments, RJR stated: 

A5 a matter of corporate policy, Reynolds conducts its brand market research only among 
those aged 21 or older - and then only if they smoke. Reynolds has taken this 
conservative approach since 1992. Prior to 1992, at all relevant times, Reynolds' pohcy 
was to conduct brand market research on all lawfijl smokers aged 18 and older. 

4 VfeTT̂ nrandum on "Tee— <r.r.V.r^ (14-l7-> .nd New Adult SmokSTS »"d QuillSlS^jFeL 
] 1980̂  rMangini exhibit 17) 

This 1980 document is representative ofthe types of documents prepared by RJR to 
summarize the youth smoking data coUected for RJR by National FamUy Opinion. The document 
states that "fmlanv adult smokers have alrffadv ^""^^^ consistent smpking P?lTtems bV the ttms 
r W .mer the market at age 18" (p. 1). It then explains that "UJo iniproyg Q r̂ abilyOCLfQiyasl 
fiimrP. trend.s thi^ report examin̂ .̂  the riemographics and smokmP behfivinr nf 14-17 y?ar PlQ 
smokers" (p 1) Like many other RJR documents, this document agam finds that RJR s share ot 
teenager smokers has dedined" whUe "[t]he share of teenagers... who smokeQ P. Moms brands 
has increased" (p. 4). 

5. Docaments Relatinfr SpecificaUv to C^^el Cigarettes 

Many ofthe Mangini documents describe RJR's plans for marketing Camel cigarettes to 
underage smokers, including the development ofthe "Joe Camel" campaign. These documents 
include the foUowing: 

o A 1973 RJR marketing document states that "[i]n view of the need to reverse the 
preference for Marlboros among younger smokers, ... [a] comig Strip tvpe POp:̂  
miphT » "^"gh higher ^^rpj^lp ;,rnnnP vouneer penplf^ Than anV "Thgr tvpe pf 
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gQpy. It would certainly seem worth testing a heavy dose of this type of copy in a 
test market to get a research reading on percentage of readership and copy recall." 
(Mangini exhibit 8, p. 5) 

o A 1975 memorandum to C.A. Tucker, the vice president for marketing, states that 
"[^•|n ensure increased and lon̂ êr-Terpi (growth for Camel Filter, the brapd m.ufij 
increase its share penetration ?mnnt̂  the 14-24 age grouP which have a new set of 
more liberal values and which represent tomonow's cigarette busmess." (Mangini 
exhibit 13) 

o A 1990 document on "Camel Brand Promotion Opportunities" states that "[tlarggl 
smokers are approaching adiUthood. ... Their key interests include girls, cars, 
music, sports and dancing." (Mangini exhibit 69) 

In public statements, RJR has continually emphasized that peer pressure - not advertismg 
- causes children to smoke. Li the company's 1982 testimony to the Committee, Edward 
Honigan testified that "[p]eer pressure and not our advertising provides the impetus for smoking 
among young people." Twelve years later, James Johnston made the same point, testifying that 
"the driving force in an underage person starting to smoke is peer pressure." What the Maqsm 
documents show, however, is that RJR deliberately tried to capitalize on peer pressures to 
increase teen smoking of Camel cigarettes. For example, a 1986 memorandum on the new Joe 
Camel advertising campaign states: 

Camel advertising will be directed toward uŝ "? peê ' acceptance/influen';;'? t" provide the 
motivation for tarpet smokers tn .select Camel. SpecificaUy, advertising wUl be developed 
with the objective of convincing target smokers that by selecting Camel as their usual 
brand they wUl project an image that will enhance their acceptance among their peers. 
(Mangini exhibit 58, p. 1) 

6. Documents Relating to "Ynung Adult Smokers" 

The Mangini documents contain numerous references to targeting "young adult smokers." 
RJR has publicly asserted that these "young adult smokers" are smokers 18 years old and older. 
As the Mangini lawyers demonstrate in their comprehensive analysis, however, the term "young 
adult smokers" became a company code-word for teen smokers. For example, one 1987 
document discussing "Project LF," the code-name for Camel Wides, states "Project LF is a wider 
circumference non-menthol cigarette tptrgglgd ^t vonnper adult male smoker (nrimflrily 13-24 year 
nld male Marlboro smokersV (Mangini exhibit 41). 
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ThP T q^^l and Policy Sitrnificance of the Mangini Docunients 

The Mangini documents have obvious legal significance. In the recent criminal 
infonnation against DNA Plant Technology. Justice Department lawyers stated that they had 
found evidence that a tobacco company "knowingly concealed" matenal infonnation from FDA. 
The Mangini documents raise similar issues. They reveal corporate activities that appear to ^ 
conflict directly with the testimony of RJR executives before this Committee and the company s 
comments to FDA. Whether the executives committed perjury or otherwise made illegal false 
statements to this Committee or FDA is a matter that the Justice Department should thoroughly 
investigate. 

The Mangini documents also have major policy significance. The documents reveal that 
tobacco companies have an enonnous financial stake in attractmg teen smokers. As the 1974 
board presentation recognized, "the 14-24 age group ... represent[s] tomonow's cigarette 
business." Congress's efforts to restrict youth smoking wiU be doomed to failure unless we grasp 
this point and create a legal framework that removes the companies' incentives to exploit our 
children. 

It wUl not be enough for Congress to pass laws that restrict tobacco advertising and 
marketing. As they have in the past, the companies wUl find ways to circumvent these laws. 
Indeed, one ofthe Mangini documents, an RJR report prepared in the early 1990s entitled 
"Operating in a Restricted Environment," presents "sales/marketing recommendations" for 
minimizing the impact of adverinsing bans. It recommends that RJR "[p]lace even greater pnonty 
on direa marketing," "more thoroughly develop" the "retail environment," and preserve the gains 
from its Camel campaign by "transfer[ing] Old Joe's ineverent, fiin loving personality to other 
creative properties which do not rely on models or cartoon depictions." Indeed, the analysis sees 
benefits for RJR in advertising restnctions, stating "[w]hile we would stand to lose minor brand 
styles, with five ofthe top ten brands cunently, RTR cnuld benefit from this tvpg of mdusig 
profile change on a relative basis" (Mangini exhibit 61, pp. 1, 4, 5, 9). 

The lesson in the Mangini documents is that Congress must enact a new approach. We 
must set targets for reducing youth smoking rates and hold the tobacco companies individually 
accountable for achieving these reductions. RJR needs to know that if it does not reduce the 
number of children smoking its products, it will face additional restrictions, such as significant 
price increases, that will place the company at a competitive disadvantage. Only this kind of 
approach will fiindamentally change the tobacco company's economic incentives. 

The Mangini documents thus underscore one ofthe central poUcy recommendations ofthe 
Koop-Kessler Committee and, more recently, the Instittite of Medicine: the need for company-
specific perfonnance standards for reducing youth smoking. As the lOM recognized earUer this 
month in its most recent tobacco report, "[i]ncentives to reduce youth tobacco use wiU be most 
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powerfiil if penalties for failure to achieve goals faU hardest on those finns making brands 

attractive to underage users." 

Mr Chairman, I know you sincerely want to reduce the incidence of youth tobacco use in 
the United States The documents that I am transmitting to you today emphasize the importance 
of this goal and provide insights on how we can best achieve it. I value your leadership on this 
issue and look forward to working with you to achieve our common goal this year. 

Sincerely, 

Ik /axman 
Member of Congress 

cc: Members of the Committee on Corrunerce 
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Congress Releases Tobacco Papers to Public 

WASHINGTON (Reuters) - A sensitive batch of tobacco industry documents that may shape the coming 
congressional debate on tobacco settlement legislation was made public Thursday. 

Virginia Republican Thomas Bliley, the House Commerce Committee chairman who obtained more than 
800 documents under subpoena this month, made the papers public on the Internet. 

Bliley said Congress must review the documents before considering legislation based on an agreement 
reached last June by tobacco industry and state attorneys general. 

Under that deal, the industry would pay $368.5 billion and make health concessions but would win 
partial immunity from future lawsuits. 

The settlement must be enacted by Congress, where many anti-tobacco lawmakers have demanded 
tougher terms for the industry. If the tobacco industry documents contain damaging revelations, or 
evidence of crime, it would strengthen the hand of the industry foes. 

The 864 papers are part of a much larger cache being stored in warehouses in the United States and 
Britain and being bitterly fought over in court, especially in the pending Minnesota lawsuit against the 
industry. 
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DEr-ARTMCNT Or fICAlTH * HUMAN SERVICES C .ogialatien 

Wakntngton. 0.C, 209}! 

January 9, 1998 

Thc I lonor&bic Tom Olilcy 
Chairman. Clommittee on Commerce 
U.S. House of Representatives 
Washington. OC 20515 

Dear Mr. Chairman; 

In response to your letter, dated November 21.1997, to Secretary Shalala 
concerning additional questions submitted by members of the Commerce Cofpmittcc, thc 
êcrê â y asked me to provide you with the enclosed responses. 

Thar̂ k vou for the opportunity tc complete the CommitteG's hearing record. 

Ricliard I Tarplin 
Assistant Secretary for Legislation 
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among various populaliods, Including tobacco uw among ethnic/racial |roup« 
were identified a5 the result of NIDA-sponsor«d research. For example|he 
Monitoring the future Survey tracks changes In the beliefs, attitudes, an i drug use 
of young people in the United States. The Community Epidemiology \A ork Group 
provides descriptive and analytical Information regarding the nature anc, patterns ot 
drug atxjse, emergng trends, characteristics of vulnerable populations apd aocial 
and health con»equence>. 

In addition to analyzing and monitoring trends In smoking behavior, NIDA sponsnrs 
research into effective prevention programs to meel the specific needs df mmority 
populations, including African Americans. For example, NIDA Is currently funding 
Ihe Trl-€thnic Center for Prevention Research at Colorado State Universjty to study 
drug abuse prevention among minority youth as vvell as several other gijknts 
specifically addrtiiising prevention issues among minority youth. All of hese studies 
have tobacco use as a major target of prevention efforts. ! 

To better understand the rc»ot catwes of the observed racial and ethnic cjlfferences, 
NIDA also is sporttoring research to examine nicotine sensltkity in minority 
populations. For example, an Investigator at the San Francisco General jHospltal, 
has an onRolng grant explormg individual ar>d racial/ethnic differences in 
susceptibility to tobacco acUlction and Its health consequences focuslni on nicotine 
phttriiidcoklnctlcs and metabolism. Another grant, 'Blobehavioral NlocMnc 
Dependence in Black Women," is examining smoking behavior, nicotli b 
metabolism and the effect of menthol-contolning cigarettw on smoking H 
Specifically In African American women. As a belter understanding of tile 

behavior 

underlying biochemical mechanisms of these differences is developed, 
piograms can be deai5r>cd to addrcrSs tF\c necda of tho Africon Amorlcaf 

mtment 
oommunity. 
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tobacco and alcohol use. These Interventions emphasize parent-femilyjmcmber 
Involvement In such Issues. investigatordatDuke Univcratyarefocu6l|gon 
techniques related to cancer risk communicaflon among African-Americans m order 
to develop coit-effectivc Interventions to Improve decision-making aboM cancer 
related behaviors such as smoking reduction and increased use of mammography. 
NCI-supported investigators at San Dtego State Unlverelty have recentlVjbegun a 
pro|e« entitled, -Reduuing Cancer Risk In Migrant Hispanic Adolescent,' designed 
Specifically to reduce tobacco use among Hispanic youth ages 12 to 15 

Lastly, NCI has developed and funded a variety of innovative tobacco ijjitervention 
programs for Native Americans. These projects have dealt with a variety of 
techniques to reduce habHu<«l IOIMCCQ use among both adolescents and! adults. For 
example, Investigators at the Center for American Indian Research and Education 
and the University of Callfornlâ erkeley Uugeted fourteen rural and fbjir urban 
northern Califomia Indian clinics to Inaease long-term smoking cessatlbn through 
health-provlder43a&ed investigations. At the University of New Mexlcd 
investigators Included Indian children In grades 5-7 in fourteen schools In New 
Mexico and Arizona to compare the effecUvcness of a school-based cui riculum 
versus curricula augmented with family/community Interventions. Othbr 
investigations among Native Americans are being conducted. | 

N t̂tona/Heart; Lung, and Blood imiltutc (NHLBDt Menthol cigarette pose a 
number of questions for basic science, dinical science, and public hea th that can 
only be answered by further research. In particular, ll is not clear whet rier a 
preference (br menthol clgar«ttftii among blacks and Asians is culturallyi derived or 
the result of selective advertising. However, understanding racial and |ultural 
differences (n smoking paiierris and brand pieferences l» critical to the fuoceM of a 
public health effort to reduce consumption of tobacco products. 

In thc area of smoking pr«fventk>n, NHLBI research is seeking to undBrjrtend race-
specific reasons for habitual smoking. For example, one project is exa nining 
national survey data to uncover anttudes and practices that lead to acqfilaltion of 
smoking habits among African American teenagers. 

encourhgi A number of studies are attempting to Identify effective ways of 
facilitating smoking cessation among minorities. For example, 
being delivered through prevention coordinators In the primary care sd| 
churches and other African AmflrlrAn community organizations, pubM<j health 
nursp.R providing care lo maternity patients, and pediatric clinics serving low-
income young mothers. 

NaUonil /Afl/nire on Drug Abute (NfDAit NIDA researeli spans rttan)i areas from 
prevention to tfeatmont. Many of ti>e observed difference* In drug uselbehavioK 

ing and 
interveilitlons are 

|tting. 



ir̂ portam suid« are being »ten In unUmtandlng role of tol«cco imong yomh 
and piriults In minority communltic*. j 

C D C . /Vaf/ona/ Oflter hr Chronic Disease Prevention an̂ rf H M ^ 4"^^^^^ 
Office on Smoking and Health: Smoking patterns differ significantly 
twice or ymotans -HM or schoo students had double 

revealed striking differences in teen attitudes and detemiinants of smoWng by race. 
F ^ ^ ^ n X X ^ ^ American girls report particularly negative pen^*«n* 
'mokins and' the potential .n„«ct „f .mokln^ on ^ ^ - ^ ' ^ ^ ^ ^ 
attitudes correspond to the lower smoking rales experienced among Aflrlcan 
American girls as compared to white xlrls. j 

The upcoming Surgeon General's Report on tobacco use ̂ "^"8 "1)"̂ ^ , 
populi^ons wUI wTvicw the «at«.t re^arch finding, on the ĉalrf̂  cons4qu«iC« 
S L c o use, including use of mentholated products, among j ^ ^ ^ 
The report also v/ill review pattems of use, faaors influencing tobacco use, and 
tobacco control and education efforts among minority populations. | 

National Cancer tnstlMe (NOh Mir«,rUy smoking Injrventlon. bH'jmmainpd a 
Strong focus of NCl-suppoited smoking control research. For e«mpleJ|ln the 17 
Late ASSIST demonstration projects, all participating sites are requ.rBd t̂oaddress 
minority smoking Issues. More than 10 million African Amerions and ^ 
million Hispanics or membera of other ethnic groups are affected by ASSIST 
cessation and prevention lnu^̂ yelltlon .̂ 

Additionally, NO supports a broad portfolio of behavioral and intervention research 
related to tobacco use among African American, Hispanic arvi ^ ^ j ^ ' ^ ' ^ ^ ^ J f 
For example, NCI continues to support two broad-based communit/-oRented cancer 
prevention and control Initiatives aimed specincaliy at Black and Hi»pku'»c 
populations which have significant smoking control components. Thji National 
Black Leadership Initiative on Cancer and the National Hispanic Leadfership 
Inllidlive on Cancer represent grwsroots efforts to reduce ca""';' 
mortality by modifying environmental and lifestyle factors wrfilch hav̂ i been 
associated with inaeased cancer risk. 

An NCUupported project conducted at Stanford University (entitled Common/ty-
Based Approaches to Totatw Cor̂ trot) is designed to provide postdojtoral trammg 
In community-based Intervention strategies, induding intenwitlons Wiaised on 
minority groups, investigators at Columbia University are testing '"*3^*'"^'f" 
strategics suitable for community sites to reduce cancer risk* associat*! with 



RESPONSE: Public health studies of tobacco use and the Incidence of t<|baccĉ  
S a i ^ death and disease a ^ necessary to detemiine •̂ ^^^ '̂̂ 'v ̂ ^ T ^ ^ r ^ ^ ' „ 
^ S w i t h i n minority communities. Many of these ssues will tea^r«^ m 

L upcoming Su-^con General's Report on '^'^'''^Z ' L T ^ o T A be sure 
Populations. However, significant data gaps must be dosed before we tan b« sure 
that effective measures to prevent and control lobacco use among mindl-lty youth 
are successful- | 

Culturally appropriate strategies arc created through partnership and collaboration 
^ ^ t ^ m ^ ^ Of minority pSpulatic^ groups. This collaboration promAtes a sense 
of ownership, enhances receptivity, and elevates the Impact of |ob»cc jcoir^^ 
messages to minority youth. The experience of thc Department of HeaWi and 
Hun̂ an Services is extensive. For example, the Centers for Disease C d ^ ^ ^ 
l-reventlon (CDC) fund 32 stales, the District of Columbia and "'̂ ^^^^^^ 
o.,;anl2atlons to ensure partldpation by dh/ei^ecommurj^gmiips, 
leaders to strengthen tobacco contrt)! Initiatives nationwide. NIH $ Nafonal Cancer 
lr̂ 5tliutc (NCI) funds 17 .tales for tobacco control. NCI initiated a Muldcultural 
Committee which seeks to address diversity issues in tobacco control p|ogrammlng_ 
The Indian Health Service also reduces iobac«. u«* ̂ .̂̂ '̂ t " J * ? ! ^ J " ^ ^ 
several policy efforts. The Health Resources and Se'vkjs Adm n̂ ^̂ ^̂ ^ 
the effediveness of medical care delivery systems which treat nicotine f ic t ion 
and provide iralnlng programs that reech many minority communltr«. 

Building on this experience, the Administration will continue to 
to make sure that the h«alth fwearch and tobacco control programs thtt result trom 
this legislation are responsive to our minority communities. 

In addition to research for effective prevention and t^'^tionsprograff^ 
minorities, there are a number of minority health Issues related to tobafcco use that 
require further i«earch. For example, 76 percent of African Amencank smoke 
menthol dgareties compared wlUi 23 percent of whlita. 

i more 
(t admit that 

This Is particularly disconcerting since menthol cigarettes can be Inhal 
deeply, and therefore, cause more damage to the lungs. However, m^ 
research on menthol dgarettes is severely lacking. What kinds of research efforts 
can be undertaken on menthol dgarettes and olher tobacco^lated pu|>llc health 
Issues that are specific to the minority community? 

RESPONSE; Research that examines the causes and ultimate effects of fcobacco use 
is being conduded by several Public Health Service (RHS) agencies, jocularly the 
Ceniers for Disease Control and Prevention (CDC) and thc National lnjtitut» of 
Health (NIH). While this research has not focused on additives In cif 



Questions submitted by M*. RUSH 

1. The Chronicle of Higher f ducat/on has reported that African Amerlwn kholars 
received less than one percent (0.4^) of the National Institutes of Health (NIH) 
research that was awarded by NIH in 1991. These rates have not impr<̂ vBd 
significantiy since then. 

2, 

Although minority medical schools and educational institutions receive 
assistance for minority health research, they continue to commit significant 
this vital area. 

little federal 
funds to 

tliie 
Irams In this 

Researchers at minority Institutions AW. most likely to be familiar with 
community rebources needed to develop effective tobacco control proj 
community. 

Therefore, what steps will the Administration take to use funds from thisettlement 
lo Support effective public health programi? 

RESPONSE; Despite significant progress In the overall health of the Nation, there 
are continuing disparities In the burden of death and illness experlenc«̂ by 
minority populations as compared to the U.S. population as a whole, '\hese 
disparities are noteworthy In the area of lobaccw. Minority groups andjoth«r ipocttil 
populations suffer a disproportionate burden of lobaccorelated disease and are 
oftwn among the greatest users of tobacco products. : 

Given these trends, tlie Adminlrtration is currently considering ways tcj target 
resources to address these health disparities In d lioii uf health anoas (cig., heart 
disease. HIV/AIDS, diabetes, and infant mortality). We look fbnfl̂ ard lj> woridng 
with Congrws In crafHng innnvAtivft ways to address thesc publlc heal|n problems. 

Several studies on reducing tobacco use, including ihe Depdriniem of jioalth and 
Human Services (DHHS) report, "Strategies to Cbntrol Tobacco Use in|the United 
sutes; A blueprint for public health «*ion In the 1990s' by Dr. loijls|ulllvan 
(1991), have argued llial Inixjvatlvc strategies will have to be developjd to operate 
effective education and cessation campaigns In the minority communiiy. 

\ DHHS 
jxtensive 

in light of these studies, what types of efforts does the Administration 
and other agenUwb can hav« in designing and overseeing the types of 
community-based measures that will be required lu truly reduce toba<jco use in the 
minority community? 
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pc,r».»n, ,0 Ihe provisions ol -« plan in compli».ce with «ction 1902f|(2S....-

Sine. M«ii«.d'. in«p.lon, the statute h» ^ndat^ 
in anv tecovcrles iusi as It shares in payment of Medicaid costs, m excuse 

1 Z S h X g tvWicald.rela.ed tobaccx, n̂ coveries would re<,u,re Jpec,f.c 

Statutory authority. 
I 

Does the Administration Ix̂ lleve thai ihe Health Care Finandng Admin stration 
should be allowed to recoup the federal share of the judgment? 

RESPONSE: As noted in question 3, current Uw requires that HCFA pu|̂ ue rewvery 
of"hVfeder̂ ^^^^ of any settlement or judgment With respect to the Proposed 
S a S ^ . on D̂ ^̂ ^̂  '̂'̂ ••deni sent a letter lo the Natjona Governors' 
^:L?aL and t^^^^^ National Assodation of Attom^ '^ILmfc' 
desire that the allocation of funds between state and federal govemmer it be 
'resolved through legislation.' • 

If changes to current law are required to allow the states to keep the seitlement 
proceeds, does the Administration support such a change? j 

RESPONSE; The President stated in his December 3 tener ihat he ' ^^^ f^^ ' 
" the allocation of tobacco f.mds resolved thfough leglslB«on' and We loota 
foiward to working with the States and with Congress to find a mutualftr agreeable 
purpose for the funds generated by tobacco legislation.' | 

]i , 

Should thc litigation In Minnesota, which K vtheduled to CO to trial in|anuarY, 
delay Congiwsiunal action on the settlement? : 

RESPONSE: fv̂ innesota'B lawsuit against the tobacco ind̂ ouy is " " H E ^ " ' * " ^ 
to begin on January 20,1998. )f It proceeds, this trial could last for mdrths. 
Consideration of comprehensive tobacco legislation, which can begiî DiiOBt 
ColTgress reconvenes, does not have to interfere with that litigation. B t̂h can take 
place at the same time. 

Why should states be allowed to n»cover the cor.ts tVicy spent treating 
related Illness, but private Insurance plans and union plans will not? 

RESPONSE: There Is nothing to prevent the Congress from conslderlrjg 
private insurance plans and union plans in its deliberations on corn-
tobacco legislation. 

obacoo 

claims by 
pnlfhenslve 
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RESPONSE: The Pressideiit made il clear that any tobacco legislation mtrt protert 
tobacco farmers ar̂ d their communltl«. Most lobacro farmers live and work on 
small family farms; in many cases, their famlllei have b«n growlnR tobacco for 
generations. In some slates, entire communities rely on Income from the tobacco 
uup. The Administration is committed to working with Congress in abipaitlsan 
fashion to protect the financial well-being of tobacco famiers, their fan|lies and 
their communities. A* 1 mentlonod in my twtimony, ther* Hw«wftr.ir Jcthm' 
proposals before Congress and there will bn more to conns. Set-relary ffitlckman 
and 1 will continue to work with Congress to develop effective solutiocw. 

QuctHont suhmltlfid hy Mn. STU^AM jl 

1. What are the public health lamificailons of noi approvlnf tho proposed̂  settlement 
or some variation? I 

RESPONSEi Each day, naariy *,000 young people In th© Llnited 5iTaf«i|bpmmP 
regular smokers. Almost 1,000 of lho»« young people will have their l|ws cut short 
by diseases caused by their ute of lobacco. In faa 5 million young ptjMc *l«»^ 
today will die prematurely because of tobacco use. Wo must act now Jo pnavent 
this terrible tragedy fiom continuing, and the President's fh« priridptejl lay a strong 
foundation for congressional action on meaningful, comprohwwlve 
legislation in 199B. 

2. Under current law, If a plaintiff Is awarded a judgment against a state'sjMedicald 
pmgram, is the federal government rwporislble for paying Its pn>-rat» rfiara of the 
judgment? ; i 

RESPUNkfai HCFA vrill match all counondered state Medicaid expendjures, as long 
ds Uw payment fails within tho parameters of Title XIX, The federal gcjvommcnt 
will pay all pro rata sharw of tho judgmom arising fmm proper oparatljns ofthe 
Medicaid program. I loweiver. W the state Is taking actions not pcrmitt* by the 
Medicaid program, or ic sued fora non-Medlcald Issue, HCFA will not tpanicipala. 

,1. 

3. Is it your understanding lhat current law would hos-o to bo amended t Jallow tho 
naces to keep 10Q percent of the settlement? 

RESPONSE: Yes. Seclion 1903(d) of the Social Security Act dearly states, '(2}(B) 
Expcndlturci for which paymems were made to the State under tubteklon 0) shall 
be created «> an overpayment lo lire extent that the State or local a«crp' 
adm/n/itar/ng such plan has been refmbuned for such expenditures byj a third party 
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reduce the toll of tobacco-related illness. To make significant progrossln 
preventing illness and addiction. Improving tr«atments, and better understanding 
the causes of tobacco-related diseases, we should support a robust and 
comprehensive research portfolio. Such a portfolio should examine tobacco's 
impart on health, disease, and quality of life, and Include studies from feven broad 
research categories: biofnedlciil, clinical, behavioral, health services, public health, 
product design, community-based and turveillance^epldemiologic research. 
Research must address issues at the national, state and local levels andjinclude 
studies of tobacco use among both youth and adults. While most tohajIrfMelated 
research ij currently funded through the NIH, significant research in thik fleW also is 
conducted by the other PHS agencies. In addition to these current Bai>|ties, there 
ore other Important areas of tobacco-related research to explore. For Jkample-

Research directed toward ensuring that young people do not stajft using 
tobacco; |l 
Research to kJcntIfy and test the most effertlve interventions forinelping 
current itAers to stop use of tobecco with emphasis on special pdpulatlorts 
(especially children); 
Research to prevent disease in former smokers; 
Research tp assess baselines and monitor trends in incidence ana prevalence 
of tobacco use behaviors and exposures to tobacco smoke (Indiliding 
appropriate use of biomarlwrfi); j: 
Research to definitively characterize thc environmental and iMopehavioral 
underpinnings of nicoiine addlalon In both children and adultsl 
Research on nonniddlalve and reduced risk tobacco products; :| 
Research on health effiects of tobacco smoke In the environment 
Research to characterice oil tobacco and combustion products (ihcluding 
those of newly-introduced tobacco products) and their health ccnsequences; 
Research to evaluate the success of approaches to limit access by children 
and youth to tobacco products; [ 
Sdentific review of tobacco industry research and other infbmij|ion that has 
been released and that will be released. Tt̂ is would include Yvcrk on 
product design, mariceting strategies (especially youthKMlented ijtrategles), 
and health research. The review will help us determine our futiire research 
priorities and enhance the development of technologies and pre Iducts to 
reduce the adverse health efFects of tobacco products. 

was pleased to note the Administration's concern about the Impart oftlthe tobacco 
settlement, and any related legislation, on thc variety of Interests that vjere not 
involved in the settiement negotiations, such as tobacco famners, retainrs, vending 
iridcfiine companies, and others. What proposals Is the Administrationhdevtiloping 
that will try to minimize adverse impart on tobacco fanners and othenir 



I' 

I; 

2, In discussing the need for intemational tobacco control, your tesllmony'jstated that 
American embassies and missions shoukl noi be taking artlont or be InvohAod in 
artlvlties that promote the demand for tobacco, espedally among young people. 
What specific kinds of activitiw; are you referring to? What artivlties sHpuld 
Congress and the administration be attempting to curtail? I' 

RESPONSE: Congress approved an amendment to the FY 1998 appropr)>tioos bill 
for Commerce, justice. State and the judidary (Sertion 618 of P.L. 10S| 19) which 
stipulates that funds provided under the appropriations act cannot be u»d to 
promote the sale or export of tobacco products, or lo seek the redurtion or removal 
by any foreign country of restriaions on the mariceting of tobacco prodtieis, except 
for restrirtions that are not applied equally to cill tobacco products of the same type. 
An interagency working group is now preparing comprehensive guidance on 
tobacco-related Issues for distribution to all overseas posts. j 

The United Stales should Increase its commitnrjent to the efforts of the littematlonal 
hemlth commimity to r4>>dure tobacco use abroad, particularly as It affedjs the hoalth 
of children and youth especially in developing countries. This can be ajoconnpllshed 
by improving training, surveillance, researdi, and bducalion. To reachjput to 
foreign countries, the U.S. should art either lo initiate multilateral and pllateral 
collaborations, or lo invigorate our involvenrtent in already existing coll^iorations, 
such as the WHO's Tobacco or Health Plan of Action (1996-2000). 

3. In talking about an enhanced research agenda, you emphasized In youi testimony 
the need for a comprehensive approach that indudes a whole spertrurrljof artlvities, 
fi«n biuic biomedical woerch and dl»Oft9c-»peclfic Btudloa to opidcmtblogJcal and 
Other research. What level of research funding are you envisioning? H|pw dogs this 
future research agenda compare with what is going on already, funded by NIH, 
CDC, SAMHSA. and others? [ 

jl 
RESPONSE: TobeKCO use Is our nation's leading vcuse of premature dcLth and 
preventable Illness. It is responsible for 30 percent of the cancer incidCTce, one-
third of caniiovascuiar disease deaths and 90 percent of chronic obstnJfrtive 
pulmonary disease, taking the lives of 400,000 Americans each year and consuming 
$50 billion in medical expenditures to treat. Each year, work by the Nitlonal 
liislilules ol Meallli (NIH) and other Public Health Service (PHS) agencies Identify 
additional diseases (SIDS, k>w-b(rth weight babies, miscan-iage, and birth defects 
such as deft lip and palate, and periodontal disease) where tobacco us«| is 
implicated. 

Torgelvd funding lu suppurl a broad spectrum of tobacco-retatod resear i:h could 
help take advantage of the many promising scientific opportunities thatjcould 



In all Medicaid recoveries, thc federal share is based on the individual J^e's match 
rate (the percentage of IU Medicaid cosU paid for by the federal governi jnent). On 
average, the federal government pays about 57 percem of MedlcaW exfjendltures 
for services. Therefore, the federal govemment will recover about 57 pkcent ofthe 
Medicaid-related share of the total settlement. The federal governmentjblso pays 
half of the adminisiraiive and litigation costs related to Medicaid, including those 
incurred by the states in recovering funds from liable third parties. 

At present, it is difficult to estimate exartly the Medicaid-related share df the total 
settlement. We believe most state suits were primarily based on Medicaid 
expenditures, though some may be related, In varying degrees, to state brograms 
other than Medicaid. We expert states to credit us with the federal shate whenever 
the state receives payment from the tobacco Industry. In these tobacco pettlements, 
HCFA will wori< with each state Involved to determine the appropriate amounts. 
The 11/3/97 letter from HCFA to state Medicaid dirertors invites tiiem tt discuss 
this with us. 

Questions submit^ by MK, Pwcot 

1. Madam Seaetary, the President's proposal Indudes an clement related |o increasing 
the price per pack of cigarettes, up to $1.50 per park over the next 10 vUars, You 
know there will be an argument that such a price increase will pcnalizejjadult 
smokers and, further, that a price Increase of this magnitude or higher could result 
in destroying the American tobacco Industry. This argument is extended to point 
out that such a result would be counter )̂rodurtive, because it could mwn that the 
agrccd-on financial contributlono could not be made by tho tobacco tndiuctry and, 
therefore, the expeded public health adivities could not be undertaken! How do 
you respond to these arguments? | 

RESPONSE! The President called for a combination of industry paymenL and 
penalties to Incrwuo the price of cigarettes by up to $1.30 in thc next dfccadc, as 
necessary to meet youth smoking redurtion targets of 30 percent in 5 ytars, 50 
percent in 7 years, and 60 percent In 10years. We have proposed thtsbecause 
increasing tha price of cigarettes Is the most effertlve method of redudrjg underage 
smoking. Youth smokers are far more price sensitive than adult smokeri, which 
means that price Increases should disproportionately nsduco youth smoking - our 
primary goal in this initiative. Although price Increases may reduce adult smoking 
as well, we believe the tobacco Industry will be able to meet its obllgat|ons. 

I 

The President's fundamental intent in this ihrtiative is to focus on this hkoric 
opportunity to significantly reduce the use of tobacco among young p c ^ c . 
Raising the price of tobacco products is a aitical element in achieving hei goal. 



RESPONSES TO QUESTIONS FOR SECRETARY SHAIAIA 

Quectfons submitted by MIL BuaR 

1. Has your department, in its submissions to the Office of Management < hd Budget 
for next year's budget, included any aspert of the proposed tobacco senlement? If 
so, what did you indude? What will the baseline assume with respert to the 
spending and revenue aspects of the tobacco settlement? What are the assumptions 
you made in the submlRsions tn OMBf If you did not make assumptions, why not? 
Won't the settlement have an Impart on HHS's budget, and other aspects of the 
budget fnr Fiscal Year 1999 and beyond? What do yuu expeci ihust; ir|pacts to be? 

RESPONSE: Our budget request to OMB is part of the intemal, dellberajtive process 
required to produce the President's budget, now scheduled for release |n eariy 
February. At that time, we will be pleased to discuss the details of our jrequest 
which reflerts the policies announced by the President on September lî , 1997. 

Your departnient hai sent a notice to the states that you expect thc states to 
reimburse the federal govemment for its share of past Medicaid expendlitures, as is 
required under nrrent taw. What has lieen thie response from the statels thus ^r? 
Wliat share of total Medicaid expenditures is funded by the federal govĵ mment? 
What will be the share of the total settlement that you expert the federal 
government to collectir Over whal time frame do you plan to collect tfllese funds, or 
withhdd payments to the states? {I 

RESPONSE; On November 3,1997, the Director of the Center for Medijcald and 
State Operations In the Health Care Financing Administration (HCFA) sĵ nt a letter to 
the state Medicaid directors to remind them that If a state receives fUn<̂  as a result 
of a lawsuit to recoup Medicaid costs Incurred In treating tobacco-relat̂  illnesses, 
than federal law requires the payment to the federal government of a pliO'rata share 
of the settlement. j 

On November 7, 1997, the Governors wtio comprise thc Executive Cojlrimmee of 
the National Governors' Association wrote to the President stating theldj opposition 
to repayment of the federal share of Medicaki costs from tobacco setlternents. The 
Attomeys General of 52 stales and territories wiDte a letter to the President 
expressing similar opposition. 

On December 5, 1997, the President responded to both the Governors 
Attomeys General and noted that current law requires HCFA to seek 
federal portion of reimbursements for Medicaid that may be pan of an> 
tobacco settlement. He assured them that he 'would prefer to see the 
tobacco funds between federal and state govemment resolved through 
legislation...,' 

repovery i 

1 

and the 
ofthe 

State 
Ilocation of 
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Ronald Alan Stewart 

Mr Stewart of Hood River, Oregon, is a certified organic fanner and operates his fann with his w,fe and 
sons They grow apples, pears and chenies. He also owns a packing faciUty and stores, packs, and 
markets fhiit for their farm and 5 other smaU farms. He is a member of the Small Farms Commission. 

Emma Jean Cervantes 

Ms Cervantes is the owner and operator of Cervantes Agribusiness in Southem New Mexico. She raises 
couon, pecans, alfalfa, chile peppers, and various vegetables. She won the New Mexico Governor. Award 
for Outstanding Busmess Women and New Mexico State Universities Agriculmrist Award of Excellence. 
Ms. Cervantes is a fourth geneiarion New Mexico farmer. 

Don Crittenden 

Mr Crittenden is one-half Cherokee and has resided m Cherokee County, Oklahoma for 42 years. He is 
serving his fifth term on the Cherokee Nation tribal Council. He is a retired teacher, coach and 
adniinistrator. Mr. Crittenden is a rancher. 

Frank Gonzalez 

Mr Gonzalez is a 16'' generation farmer from Corrales, New Mexico. His family was among the first 
Spanish settlers to farm New Mexico almost 300 yeai^ ago. Mr. Gonzalez produces fruits and vegetables. 

Gary Cornelious 

Mr Cornelious grows award-winning vegetables in Iowa, and has also raised goats, lambs and poultry. 
Mr". Cornelious is a member ofthe Black Farmers, and was recently appointed to serve on the Iowa Farm 
Service Agency State Committee. 

Ralph Paige 

Mr Paige has worked for the Federation of Southern CooperativesA^and Assistance Fund in Atlanta, 
Georgia for ^̂5 years. The fund serves low income and black family fanners accross the South, and has 
been presented with numerous awards from Hmnanitarian Organizations for its work. Mr. Paige has been 
Executive Director ofthe Federation/LAF for 12 years. 

Calvin King 

Mr King of LitUe Rock, Arl^ansas, has served as the executive director of tlie Arkansas Land and Farm 
Development Corporation for over a decade. He is one ofthe founders of that organizauon. Mr King 
recieved a Public Service Award from, then Govemor Clinton of Arkansas, and has followed this 
accomplishment 



TOBACCO 

Background: Tobacco production and marketing is important to several individuals attending the 
meeting. Tobacco is the sixth largest cash crop in the U.S. Sales at the farm gate in 1997 will total 
$2.85 billion. Consumers spent about $50 billion, and Federal, State, and local tax revenues on tobacco 
products amounts to $13.4 billion in 1996. Tobacco is produced under the provisions of the Agricultural 
Adjustment Act of 1938, which establishes quotas on how much tobacco may be marketed without 
penalty. These quotas restrict the marketing of tobacco such that tobacco has been very profitable for 
farmers over many years. Govemor Hunt often says that tobacco is ten times more profitable than the 
next most profitable crop in North Carolina, which happens to be soybeans. 

Flue-cured tobacco quotas are set under a statutory formula for the following marketing year in 
December. Primary considerations in setting the quota are the purchase intentions ofthe tobacco 
companies and carryover stocks. Purchase intentions are dramatically lower for the 1998 marketing 
year, and under the statutory formula, quotas should be reduced by 20 percent. However, do to the 
negative effect such a reduction would have on producer income, the Secretary will use his discretionary 
authority to only allow a 17 percent quota cut. This decision will please growers in the flue-cured 
tobacco region. 

Effect of Tobacco Settlement On Tobacco Program: The primary concem of all tobacco producers, 
and quota holders, is the effect of the proposed tobacco settlement on their livelihood and on the 
community where they live. If the settlement results in dramatically lower demand for U.S. tobacco, the 
resulting quota reductions will hurt the ability of tobacco farmers to continue as a profitable venture. 
Several bills have been introduced to compensate tobacco quota holders for these losses. Senator Lugar 
has proposed another more controversial approach which would buy-out tobacco quotas and terminate 
the program. Attendees may also be concemed about the flue-cured tobacco quota. 

Talking Points: 

• I know that tobacco production is especially important to both minority and small farm 
producers. The average U.S. tobacco farm is 126 acres with 35 acres total harvested cropland, 
and tobacco production on only 6.7 acres. In tobacco growing states, the proportion of African-
American operated farms producing tobacco is nearly three times that of all farms. 

• Secretary Glickman and other Administration officials have been clear that, while tobacco 
farmers were not included in the settlement negotiations, the Administration will work wdth 
Members of Congress from the tobacco region to insure that the concems ofthe farmers are 
adequately addressed. Specific remedies have not been identified as there has yet to be any 
consensus among these Members as to how to address the concems of their constituents. 

I understand that continuation of the tobacco program and compensation for lost quota are the 
two primary commitments sought by most growers. Some producers are beginning to consider 
the effect of a buy-out. However, a major drawback of a buy-out plan is that tobacco farmers 
who cash rent, and therefore do not own quota, could be left behind when buy-out payments are 
made. 



I also understand that there has been some discussion of the usefulness of an economic 
development fund to help tobacco farmers diversify their economic pursuits. We will be 
working closely with Congress on all these issues, and I want to reiterate that we will make every 
effort to ensure that the concems of tobacco farmers are adequately addressed. 

Lastly, I know that some of you are concemed about the drastic 20 percent flue-cured quota 
reduction which was estimated under the statutory formula. However, I imderstand that the 
Secretary on Monday exercised his full discretionary authority to mitigate this reduction by 3 
percent. This will help the situation significantly. Of course, we should be concemed about the 
long-term implications for the program of such a large quota reduction. But we must keep the 
program in balance and move forward. That is the way the program has always worked. 
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Tim Pigford 

Mr. Pigford. of Riegelwood, North Cflrolina, filed a program complaint (loan issues) in die early 1980s. 
After investigation m 1987, a finding of no discrimination was made. He has not accepted that 
determination, and continues to try and get his case reopened. In the meantime, he lost his fann. No 
current case is m the administrative log. 

Gary Grant 

Mr Grant, a Hallifax, North Carolina farmer, has complamts also fded by Richard and Matthew Grant, 
his father and brother. His complaint involves an inventory sale, while his brother and father have loan 
issues. Tlie father (Matthew) has a debt history more than 20 years old, and is m foreclosure. All three 
cases are in the investigation stage (contractor). 

George HaU 

Mr. HaU is a Boligee, Alabama vegetable farmer. After inhially filing a complaint dealing with disaster 
benefits in 1994, a determination of discrimination without damages was made in 1996. In 1997 Mr. Hall 
filed a second complaint, this one dealing with loan issues, which is moving to adjudicauon. A decision is 
expected by January 31, 1998. Mr. Hall is also named as a plamtiff in the Pigford class action sun. 

John Boyd 

Mr. Boyd is a peanut farmer from Chase City, Virginia. While poultry farmmg in 1993 he had a 
complaint (loan issues) that was adjudicated with a finding of discrimination in 1996. He was 
subsequently awarded compensatory damages. TTie damages were negotiated and the case was closed m 
May 1997- Currently, he is president of the National Black Fanners Association. 

Eddie Ross 

Prior to filing his 1991 and 1992 complaints (loan issues). Mr. Ross was a Vicksburg, Mississippi soybean 
and wheat farmer. Corrective action was taken regarding his 1991 complaint, and a determmation of no 
discrimination was made foUowing his 1992 complaint. Mr. Ross filed four addtional complaints between 
1993 and 1994 (loan issues), which have been investigated jointly. After adjudication a findmg od 
discrimination was issued, and compensatory damages and programmatic relief was made. 

Walter Powell 

Mr Powell fanns conon and soybeans in West Monroe, Louisiana. He had a 1992 complaint (loan issues) 
that was decided in his favor in 1994. He was also listed as part of James Myatt' s class achon suit aft^ 
which his case was senled this summer. Mr. Powell filed another complamt on November 19, 1997 (loan 
issues), which is currently being reviewed to detennine whether investigation or settlement is called for. 

Wclchel Long 

Mr Long of Georgia, filed a complamt in 1991 relatmg to denials of emergency loans. ^ finding of 
discnmination was issued in 1993, however, no specific relief was provided. In March 1994, N^- Long 
fded a civil suit in District Court. In 1995, James Myart (an anomey who represents the SmaU Fanners 
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Association of Texas) attempted to file a dass action complaint in federal court on behalf of Mr. Long and 
T Z X ^ £ ^ ^ i^^^^997 the class was denied certification. Subsequently the Department settled 
f u r mS^STcomplaL" Lluding Mr. Longs'. through mediation mvolvmg the Department of Justice, 

William Head 

Mr. Head has a 1997 complaint (loan issues) being investigated by the USDA Office of CivU Rights. 

Bruce Flye 

Mr Five is a fanner and President ofthe Flue-Cured Tobacco StabiUation Cooperative. He is also 
^fesfde^t of t l T S C ^ ^ ^ ^ ^ ^ Chamber of Commerce m North Carolina. Mr Flye is a consUtuent of 
Representative Eva Clayton. 



Q: Can you bring us up to date on what the White House is currently doing to ensure that 
Congress sends the President the comprehensive tobacco legislation he called for in 
September. 

A: First, the Vice President has been traveling around the country to build support for the 
President's plan. The Vice President has held 3 public forums (in Florida, Iowa, and 
Ohio) and he is conducting a 4th fomm next week on December 16, in Seattle. 

Second, working alongside the Vice President, Bruce Reed and Secretary Shalala 
continue to lead a vigorous effort to enact bipartisan, comprehensive tobacco legislation 
that meets the President's five goals: 

reduce teen smoking 
full authority for the FDA 
changes in the way the tobacco industry does business 
progress toward public health goals 
protection for tobacco farmers and their communities 

They have been meeting intemally, they have been meeting with outside groups, and they 
have been meeting with members of Congress. 

Q: Is the Administration working with any specific members of Congress to draft legislation 
the President can support? 

A: Since the President met with Congressional leaders on October 1, Bruce Reed and 
Secretary Shalala have met with most of the committee chairs and ranking members who 
have jurisdiction over tobacco. We have offered to provide technical assistance to them 
and several of them have taken us up on that offer. 

Q: Can you clarify the Administration's position on the money states have received from 
tobacco settlements. Are the states required to share that money with the federal 
govemment? The President and HCFA has sent out separate letters on this subject and 
some would say the two letters contradict one another. 

A: The states, particularly the state attomeys general, deserve enormous credit for their role 
in the fight against the tobacco companies. But the law is very clear on this subject. 
States must report to the Health Care Financing Administration reimbursements for 
Medicaid that may be part of any state tobacco settlements. The President has said he 
prefers to see the law changed. He would like to work with the states and Congress to 
find a mutually agreeable use for the fiinds generated by tobacco legislation. But to 
change the current requirement Congress must enact comprehensive tobacco legislation. 



t / Thomas L. Freedman 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Mary L. Smith/OPD/EOP 
Subject: Ideas for Tobacco Agenda 

I. Updates 

Hearings I n f o - attorneys fees, medicaid. A tentative hearing scheduled for Dec. 10 in 
Judiciary (Courts & Intellectual Property) on attorneys fees. Bilirakis hearing on 

Medicaid? Any requests to agencies. 

Decisions for document release are due by Dec. 4th to Bliley (today) 

Attorney fee fights In Florida 

Medicaid responses 

Share rumors on bills- Kennedy (met wi th) . Hatch, Bliley/Waxman 

Met wi th ENACT 

II. Check on 

Contacts wi th the agencies by the Hill 

VP events status (event yesterday) 
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].. The Preiudei'ii has called fcr an increase in tobacco cnce:: nf ii.^u in a ccmtjificUon of price 
I'lcrecK'^es and penc'.Uies. The tobacco utdiLsiry orgue..^ tkai a number of exogenous fiictor.^. 
including inflation, .should be counted in determining tho price increase Hov^'ever, most 
economists believe that only real price ir.creases. noi nominal price increases, should be 
included i:-. this calculation. As thi AdminLitration analyzes ths effects of the price increases on 
iO'oacco cofisumption, the incidence of smoking, and the profitabilit.j ofthe tobacco industry ar. 
other indu.uries in the tobacco .'supply chain, which price increases are relevant to the analysis? 
In panicular, shoiud inflation or exogenous price increases (fcr example, the ongoing trend of 
ip.cri:ased state and local sales and excise taxes) be taken into account, or should only those 
price increases directly attribuiable to the proposed settlement or comprehensive legislation he 
coymdereci? 

The President, called for a "combination of industry payments and penalties to increase 
the price of cigarettes by up to $1.50 a pack over the next decade as necessary to meet the 
youth smoking reduction targets." 

The intent ofthe statement was to call for a real, seitlement-induced price rise of up to 
$1.50, which wouldamoiinito amore-than-doublingof therSai industry pajTiients called 
for the by settlement. 

The distinction between nominal and real prices is of critical importance, because it 15 the 
real price that matters for affecririg the demand for cigarettes. Hence, the component of 
the price increase resulting solely from inflation will have no effect on demand. This is 
why the administration feels that substantial real price increases are required to meet the 
youth smoking targets. 

Unfortunately, the President's statement is being misinterpreted by the industry and Wall 
Street analysts. In particular, these parties are claiming tliat, even under the agreed-to 
settlement, prices would rise by more than $1.50 by the year 2007. The following table 
helps to show the different components of the industry's nominal price increase estimate; 

Component 

Real Settlement Cost 

Inflation Effect 

Real Excise Tax Increase 

Other 

Total Nominal Increase 

Estimated Effect 
on Price per Pack 

S0.62 

$0.78 

S0.09 

S0.03 

$1.52 

i 

r 
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The tobacco industry projecaons show a nominal price mcrease of $1.52 by 2007 under 
the proposed settlement. Industrv' rspresentaiives point to that number as showing that 
the settlement already meets the President's goal of a pnce increase up to Sl 50. 

But their estimate includes several things tliat cannot be dircciiy attributed to the 
settlement; inflation, Federal and state excise tax changes, and increases in wholesale 
and retail markups. 

The most important difference is inflation as the distinction betv.-een -ie mdustry's 
nominal estimate and the President's real price amount becomes quite large 10 years out. 
Over 85 percent of the difference between the industry's projected S1.52 Increase and the 
S0.62 real cost ofthe settlement is attributable to inflation. As a resuh, their real price 
increase is less than half as large zs the price increase called for in the President's 
statement. 

The real excise tax increase of $0.09 (accounting for the SO. 15 nominal increase and the 
inflation erosion on total Federal excise tax over time) will affect total use as well, bui is 
not part ofthe settlement. 

Thus, in analyzing any legislation, only real price i,ncreastis should be taken into account.. 
Which real increases should be counted depends to some extent on the goal ofthe 
legislation: 

If the goal is solely to reduce smoking, then all real pnce increases regardless of 
their source -- whether they result iiom settlement costs, excise taxes, or industry 
markups - should be recognized as helping to reach that goad. 

However, if a goal cf the legislation is to provide funding for health programs, 
education, enforcement, etc., then the portion of the real pries increase attributable 
to the real cost ofthe settlement becomes important. 
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2. What are the implications of different levels of price increases on tobacco consumption, adult 
smoking rates, youth smoking rates, tobocco industry profitability and share prices, tobacco 
farmer profitability, tobacco wholesalers and retailers, and stare and local tax revenues? For 
ejurnple. what would be the effects ofthe proposed settlement'^ What would be thc effects of a 75 
cent per pack increase? SLOG per pack? $1.25 per pack? $1.50 per pack? $] .75 per pack? 
$2.00 per pack? $3.00 per pack? 

The following table shows our estimates of the reductions in total cigarette cons'imption, the 
number of aduit siViOk&ii;, and the number of teen smokers relative to a current lav.- baseline for 
tlie various real price increases as described in the question. 

Projected Smoking Reductions in the Sixth Year from Real Price Increases 
(Percent Reductions from Current Law Baseline) 

Real Price 
Increase 

Total Cigarette 
Consumption 

Adult 
Participation 

Teen 
Participation 

$0.67-sectlement -15 -10 -20 

$1.00 -21 -13 -30 

$1.25 -26 -16 -36 

$1.50 -30 -19 -41 

S1.75 -34 -22 -46 

$2.00 -38 -24 -51 

S3.00 -51 -34 -66 

The above estimates are based on Treasury methodology and estimation procedures. Estimates 
from other analysts - including the JCT and the CBO - could end up being different from what 
we have found. 

Effects on tobacco industry profitability and share prices: A large legislativelv-induced real rise 
in prices would lead to a decline in profits for tlie tobacco industr>', as saleŝ "voIugie would fall 
through the pnce effect noted above. 

On the ether hand, to the extent that any legislation limhed legal liability or advertising, 
as did the original settlement, it would offset this fall in revenues to some extent by lower 
legal and advertising costs 
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Aner accou.nting tor both of Lhese factors, the original June 20 .settlement was estimated 
to have lowered profits by 10-17%. 

• But that estimate does not account for other possible changes. As shown in the :- i C 
analysis (Competition and the Financial Impact of the Proposed Tobacco Industry 
Settlement), potential cooperative behavior by tobacco companies along with historical 
infomiation indicate that companies could try to increase profits by raising prices in 
excess ofthe settlement co.sts. With a greater price increase, industry profits would rise 
as well, and the increase could be significant. 

To the extent that the settlement facilitates cooperative price fixing (it has 
litiguage calling for an antitrust exemption), discourages entry, reduces 
advertising, and .raises the costs of output expansion, it could lead to price 
increases greater tlian the excise-tax equivalent of the industr>' payment. 

A greater-than- 1-for-I pass through of the industry payment could actually lead to 
a rise in industry profits, which will be incrementally taxed at only 25 percent by 
this settlement. 

The FTC analysis shows that, with a 200 percent pass-through of settlement costs 
tn prices, the present value of after tax industry profits increases hy about 78 
percent. 

In any case, tobacco companies could gain from any legislauon in this area even i f 
earnings were to decline, if the legislation included the type of liability protection offered 
by the June 20 settlement. As a result, share prices could actually rise, us was suggested 
by many Wall Street analysts in the wake o IT the June 20 announcement, because of the 
reduced risk of high future Uabilities. 

Tobacco companies entered into the agreement for a ver.' important reason: they 
were seeking protection from civil liabilities. That exemption is very valuable to 
the tobacco companies, due to the enormous uncertainty about tJie upside value of 
these future liabilities 

For this reason, most Wall Street analysts reconimended the purchase of tobacco 
stocks in the wake ofthe settlement, and suggested that tobacco price/earning 
ratios could rise sharply due to this form of "insurance" that has been provided. 

Effects on tobacco farmer profitability: Most of U.S. tobacco production has been under a price 
support and supply control program since the 1930s- Producers are guaranteed higher than 
market equilibrium prices in exchange for limiting marketings through marketing quotas. The 
quotas are based on intended purchases by cigarette manufacturers, export levels, and tobacco 
inflows needed to maintain specified reser\̂ e levels. 
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Under the senlement, domestic use and marketings of tobacco would fall. .A.s a result, the 
settlement likely would result in a decline in marketing quotas, as well as their value. 
Farmers would be adversely affected to the extent that the value of their production falls 
because of reduced qu.'Huities that muid be marketed and because altemative crops that 
could be grown are not as profitable as tobacco. Gener|H}sascigarettepnces^rise and 
domestic tobacco use declines, the size andĴ t̂aluĝ ofjhe nwketing quota will decline 

Effects on tobacco ^wholesalers and retailers: Because of competitive market pressures, it is 
unlikely that wholesalers and retailers will be ubL- to have an additional price markup beyond 
that of tlie manufacturers' markup. As a result, wholesalers and retailers will be affected by the 
reduction in the volume of demand for the product as a result ofthe price mcrease. 

• . As the volume of cigarette sales declines, the total revenues wholesalers and retailers 
receive from the sales will decline. 

In addition, retailers could face higher costs from meeting age-verification and point-of-
sale advertising and access restrictions; these issues are discussed in detail in die FDA 
rule in thctJFedCTal̂ Register (Vol. 61, no. 168, pp. 44426^ 44577/̂ ). " 

Retailers would also face the higher potential costs from the monetary fmes and criminal 
penalties that would be imposed for violating the laws relating to sales to minors. 

Effects on state and local tax revenues: If state excise taxes, grow only with inflation, then real 
State tax revenues from excise and sales taxes on tobacco products will decline a.s sales of 
tobacco products decline (from prices increases). 

• For a stats with a fixed real excise tax, the percentage decline in the real revenues that 
state receives wotild he equal to the percentage decline in the volume of sales in diat 
state. 

Different levels of revenue effects will be realized because of differing volumes of sales 
and differing excise tax rates across states. For example, the stateg of Massachusetts, 
Michigan, and Washington have cigarette excise taxes of S0.75 per pack or more, while 
Kentucky, North Carolina, and Virginia have excise taxes of S0.05 per pack or less. The 
effects on state tax revenues from declining cigarette sales will obviously be greater in the 
states with thc highest excise tax rates and lower in thc states with thc lowest excise tax 
rates. 



11/25/97 TUE 19:16 F.̂ X 202 8222633 ©OO" 

( Some analysis iug'^est thai sudden, dramatic price increases have a ^reaier effect on smoking 
rates than a series of smaller price increases, tlow is the above analysis aff'jcted by the timing 
ofthe price increases^ 

Our analyses have not assumed any differential impact between a one-time real price 
increase or the same real price increase that is phased in over tims. Generally, we have 
not experienced this type of change m tiie past and there is a large degree of imcertaint}' 
about this issue, ' 

• There are factors on both sides of this issue, factors that could erJiance or deter progress 
in reducing smoking. 

Ou the beneficial side, a large one-time change could promote a sudden 
behavioral change that leads to reduced consumption, due to changing social 
norms about smoking in an environment of much iiigher prices. 

Altematively, individuals may be more successful over time in adjusting their 
behavior -- in this case, use of an addictive substance - than over a very short 
time period. 

• It's also possible that, because of difficulties of users to reduce consumption in the short-
run, that a large one-time price increase may promote smuggling behavior more than a 
gradual change. Generally, black market activity will compromise the beneficial effects 
of price increases in reducing .smoking. 
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4. The proposed setiletnent envisions companies paying per pack amounts into c settlertieru fi-^nd. 
and covering ihese payments through c:n increase in the price of tobacco products. The 
settlement contains an anti-trust exiimptlon, in part to ensure that compcrnes raise price:- in 
concert. Others ha\-s suggested that the price increase should ijS- effectuaiKd. inrough an 
increase in the Federal excise tax or ihrough a public health user fee imposed on a per pack 
basis. Whet arc the pros and cons of these three approaches? 

The FTC repon Competition and the Financial Impact ofthe Proposed Tobacco Industry 
Settlement (September 1997) specifically addresses the proposed antitrjst <;;:c:npiion in an 
Appendix entitled "An Analysis ofthe Proposed Antitrust immunity for Tobficco Product 
Manufacturers." The FTC addressed three arguments for having the tobacco companies receive 
some anti-trust immunity from the tobacco settlement: 

• The tobacco settlement proposes shifting the cost ofthe settletricnt tc consumers by 
allowing collusive pricing behavior by the companies. — 

• The settlement's restraints on advertising may be a violation of First Amendment rights 
of free speech. 

• Achieving the targets for the reduction of youth smoking requires an ability to control, 
and possibly to sanction, retailers not cooperating in eliminating sales to underage 
smokers. 

The FTC report concluded that even without shielding tobacco industry' coordination from the 
andtrust laws, the proposed settiement would likHvJeadjojTn incrg-ases as large or greater 
than thecost of the settlement. There is little resison to beheve competitive pressures would 
inhibit any sompanylrbm passing on the (industry-wide) settlement costs fiilly. 

The greatest impact of anti-trust immunity with respect to pnce coordination would 
therefore be to open up the opporTunit>' to raise prices by more than tlie settlement costs, 
and produce enhanced profits for the tobacco companies. 

On the basis of past experiences v̂ ath increases in State tobacco excise taxes, ths industry-
appears to be quits capable of increasing prices by the amount of the new taxes without 
any grant of anti-trust immunity. Recent cigarette price inCTea.ses in relation to the 
Florida and Mississippi htigation provide support to the FTC's interpretation that the 
price increases will occur without the anti-trust exemptions. 

ITie other arguments not related to price fall short as well; 

• The proposed legislation already contains .sufficient incentives for tobacco con»panies to 
individually sanction non-complying outlets. An antitrust exemption is therefore not 
needed to discipline outlets, and could be exploited for other anti-competitive purposes. 
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It is not necessary or advisable to confer broad anti-trust iiuinunitj' up front to cover thc 
speculative contingency that the governmental resUictions on advertising might be ruled 
unconstitutional. .A.t the most, a very narrowly focused "xsmption, niight be wananted. 

Hence, the arguments presented above are not sufficient to suppon the settlement's call for 
tobacco manufacturers to be able to "jointly confer, coordinate or act in concert" in order "to 
achieve the goals of [the] Agreement and the Act relating to tobacco use by children and 
adolescents." 

A volume-adjusted penalty, excise tax, or per pack charge are effectively identical. In terms of 
the price increase and the user response to the price increase, there is no real difference between a 
voliune-adjusted penalty, an excise tax, and a per pack penalty. 

Under the proposed settlement, the volume adjustment for the armual payments 
effectively converts the payments inio an excise tax equivalent: the total payment tracks 
the niunber of packs sold, so ihat the amount th t̂ is paid per pack sold remains constant 

• As a result, this is identical to any other per pack charge, be it through a tax or through a 
per-pack "user fee". 

This highlights the problems of the .'settlement mechanism for rising revenues. The current net 
stream of government revenues envisioned by the settlement will be much smaller than the 
statuatory value of payments, and will decline over time. But if one objective of die settlement is 
to provide adequate funding for public health programs (such as children's health initiatives), the 
payment should rise over time in line with the needs and costs of such programs. 

• The actual annual payments will be substantially smaller than their S15 billion face value 
(to the extent that price increases and an underlying declining trend lead to less smoking) 
which in rum will reduce the payment through the quantity adjustment mechanism. 

« Even the volume-adjusted payments are much larger than the net receipts to the 
government, due to offsets to other excise and income tax receipts and the costs to the 
govemment of a rise in the CPI. 

Altiiough the annual payments are adjusted for general price inflation, many ofthe 
programs that may be funded are health and entitlement programs that have traditionally 
experienced rates of cost growth far in excess of overall inflation rates. Even non-
entitlement spending can be expected to grow in real terms. As a result, the ability of the 
indu5tr>' payments to fimd entitlement programs will shrink due to reduced purchasing 
power. 
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5. If price were ths only factor affecting :irv.oking rates, now big a price increase would be 
required to achieve the youth smoking targets called for in the settlement? How much "credit'^ 
should he given for the non-price policy changes proposed in the settlement? 

First, it sliould be stated that price increases du£ to inflation will not help to meet th.e youtli 
smoking targets, it requires real price increases to reduce youth smoking as well as total 
consumption, 

• The settlement calls for phased-in targeted reductions in youth smoking from a base 
amount of 15.2 percent: a 30 percent reducdon from base by the fifth year of the 
settlement; a 50 percent reduction by the seventh year; and a 60 percent reduction by tlie 
tenth year. 

• Our estimates show that meeting the targeted reduction through price increases alone 
would require a real price increase of about $ 1.45 in the fifth year to achieve the 30 
percent reduction; about S2.40 in the seventh year to achieve the 50 percent reduction; 
and about $3.00 per pack in the tenth year when the ultimate targeted reduction of 60 
percent takes eTfecTrThese estimates do nOtinchide any effect from non-price aspects of 
the settlement, such as access and advertising restrictions. 

The question of the effect of "non-price" aspects ofthe settlement is more difficult to answer. 

• A review of the relevant studies and analyses indicates that comprehensive and enforced 
restrictions on youth access -- siniilar to what is proposed in thc national tohacco 
settlement - could have significant effects in reducing underage use of cigarettes and 
other tobacco products. 

• To be effective, however, access and other restrictions would have to be strongly 
enforced. It is fairly clear to us that individual states and local corani'onities \viU all have 
to make concerted efforts to assure compliance with efforts to reduce youth smoking. 
Some type of incentives for the local communities may be necessary in order to promote 
compliance efforts. 

The evidence on the role of advertising restrictions and counter-advertising is less clear. 
The FDA cites a number of studies and cases in which advertising restrictions or counter-
advertising have led to reductions in underage or overall use of cigarettes. However, a 
significant number of other studies -- some funded by the tobacco industry -- presented 
contrar>' results showing tliat advertising restrictions or counter-advertising were not 
responsible or effective in initiating or retarding use of cigarettes; other factors, such as 
family and peer use, were the key factors in determining whether an underage individual 
would smoke. 
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The above information suggests that a reduction in underage teen smoking could be 
accomplished by properly implemented and enforced access resiricticns contained in the 
national tohacco settlement. An estimate for the general range ofthe effect suggests that 
perhaps as much as a 20 to 40 percent reduction from current levels of use could lesult 
from tiiese rypes of restrictions. Without full enforcement, however, little cr no effect on 
underage smoking should be expected. 
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6 How big a price increase would be required tc offset the costs of smoking-related dinesses to 
the Federal governmenl (including Medicare, Medicaid, ••>etcrans benefits, CHAMPUS and 
FEHBP) over the nexl 25 years? 

Generally, there are oftsettiny effects for the role that cigarette smoking plays in terms ofthe cost 
to Federal health programs. Smokiiiy-related illnesses directly raise the cost of health care costs 
because ofthe cost of se; vice provided to ill individuals. However, because smoking reduces the 
life span of smokers, the cost of many programs is reduced over a longer horizon; hence, a 
settlement'induccd reducttor; in 3~oking could boost costs from having longer life expectancy. 

• Medicare: The cost of smoking-related illnes.ie5 to Medicare is, on balance, unclear, 
because tie lower costs of a healthier population are offset by the increased life 
expectancies associated with reduced rates of smoking. 

On the one hand, costs are higlier because per person lifetime Medicare costs are 
higher for smokers, lowering both HI (Medicare Part A) and SMI (Medicare Part 
B) program expenditures. In addition non-smokers will contribute additional 
pa}ToIl tax revenue to the HI Trust Fund. 

On the other hand, this will be offset to some extent by the lower lifetime costs of 
smokers due to the fact that they have shorter life expectancies and therefore 
collect fewer years of Medicare benefits after age 65. 

Thus, raising the price of cigarettes has offsetting effects: it lowers spending on 
iho.se former smokers who are alive, since they are healthier, but raises spending 
because former smokers live for more years. 

The effect on Medicaid is also problematic. 

Annual per person Medicaid costs are higher for smokers. Further costs accrue 
from the fact that female smoking raise? the incidence of very costly low 
birthweight babies. 

However, raising cigarette prices would lead to increased Medicaid expenditures 
on the eligible elderly population, through increased Medicaid long term care 
payments for the now longer-lived population. 

Veterans benefits and the FEHBP would experience similar conflicting effects. For 
example, with reduced smoking under the settlement, over time the Veterans Health 
AdminisL»'alion would likely realize lower acute hospital care costs but higher ntu"sing 
home care costs. Similarly, a reduction in the number of Federal employee smokers 
would lead to lower costs of managing smoking-related illnesses, but Fedeml retirees 
would live longer, leading to higher medical costs over time. 
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The effect on the Defense Health Program under TPJCARE (former-y known as 
CHAr.'lPUS): would be more direct because of it.s primary focus oo active duty personnel, 
their dependents, and individuals under the age of 65. For this prograni, the benefit from ^ 
the reduction in che direct costs of servicing srnoking-related illnesses would be the 
primar>' effect. 
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7. Ths President called for a Sl .50 per pack increcisa in cigarette prices in a combination of !h 

price increases and penalties for missing the youth smoking targets, rl^iat are. thc implications ^ yf 
for cigarette consumption, smoking rates, industiy pvofitability, farmers, retailers and ^ ^ 
wholesalers af different comhinatior.s of price increase:, and penalties? For e:campie. how do 
thc effects of a SI. 00 pnce increase and a 50 cent penalty differ from the effects of a 50 cent 
price increaae and a $1.00 penalty '' irna! about 75 cents each? Or a $1.25price increase and 
25 cent penalties? 

First, it should be stated that the President called for an in̂ '-e&se in thc price of cigarette^ of up to 
$1.50 if youth smoking reduction targets are not met. •— 

There are three key issues for thirJcing about the difference berween price increases and * 
penalties. ^ ^Y"" 

The first is whether penalties for youth smoking actually lead the industry to actively deter youth 
smoking through non-pnce mechanisms (which they will have an incentive to do, so long as rJie 
penalties are larger than the profits eamed from that youth smoker) 

• If the tobacco industr>- has any ability to deter youth smoking, then youth penalties have 
an auxilijity benefit relative to pnce increases, since there is both a price and a non-price 
impact on youth smoking rates. 

• In contrast, i f the indu.<;try is completely unable to affect the youth smoking decision, fhirP) 
there would be little expected difference in resuhs from equivalent per pack payments or y 

r penalti 

The second issue 15 the potential tension that could arise between fighting smoking and liaving^aT) 
stable fiinding stream. j ^ 

• For example, with a reliance cn youth penalties, if success 1? attained in reducing youth 
smoking, then the policy would be unsuccessful from the perspective of raising revenues. 
In contrast, if tiiere were a lack of success in reducing youth use, then the policy would be 
successful in raising revenues. ^ 

\ / 

The third issue is administrative difficulties that arise when we rely solely on youth penalties as a U~ 
means of raising the settlement revenues; \ 

There axe potential concerns about the reliability of youth smoking rates as measured 
through survey evidence, particulitrly as a basis for the detennination 0: billions of dollais 
of penalty payments. 

Also, to the extent that the Industry could simply sliift from targeting underage youths to 
targeting yovjig adults, even if success were attained in reducing underage use and 
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penalty payments were low as a result̂  ultimate succes.s in reducing adulr smoking may 
not be attained. 
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8. Look back penalties for missing the youth smoking targets could be structured in sevc^rai 
different ways. The following quasnons would help the task force understand the implications of 
some potential options fcr look-back penalties: 

8A. What are the pros and cons of imposing penalties on an industry-wide, company-specific, or 
brand-specific basis^ Woidd some combination ofthe.se approaches make more S'̂ nr.e and why? 
If the penalties are imposed on a company- or brand-specific basis, r.v thera justification for a de 
m.inimus exemption'̂  Does this create a potential loophole? 7̂ . 

In order to provide the proper incentives, a mix of botli industry-wide and company-specific 
penalties would probably be best. Industry-wide penalties would help to promote an effort on the 
pan of all companies to encourage lower overall underage use of cigarettes. Company-Jipecific 
penalties would provide incentives to not encourage use of their brands or even discourage 
underage use of their brands, 

• Under the settlement, the smoking reduction targets are specified based on industry-wide 
underage usage. As a result, individual firms would have a monetary incentive to keep 
selling to youths because they would reap the full reward while bearing only part ofthe 
penalty. The advantage of specifying the fines on a company by company basis is that the 
fine would hit an individual finn's profits directly if h failed to reduce youth smoking of 
its brands. 

• To be effective, any penalties must be a multiple of die expected profits deriving from a 
given youth smoking for the remainder of his/her life; otherwise, the penalty will not 
provide incentives for fi.rms to reduce youth smoking, 

• However, there are potential disadvantages to relying solely on company-specific fines. 
Relatively small differentials across companies in per pack penalties could place 
individual companies at a severe competitive disadvantage. Also, data problems exist for 
a company-by-company approach that would have to be addressed before it could be 
implemented; there are no current national data coUected on brand-specific smoking rates 
by youth. 

Regarding the de minimus exemption: Substantial economic justification exists for a de minimus 
exemption. If companies or the industry have little control over "hard core" use, and are 
effectively unable to promote additional reduction in underage use beyond some low level, then 
penalties in that range will provide no incentive to the companies to try to reduce use. To create 
the proper incentives, and to attain the greatest reduction in use possible for a given fine, having 
higher penalties at higher levels of use -- where companies presumably could have an impact ~ 
would be more effective. 
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8B: What are the implications ofcolleciing this, penalty as a tax incrt^asa coiicctp.d on sachpack 
sold in the year following a year in wnich the youth smoking target was missed versus a one-time 
puymeni in the. foUowing year assessed on the hasi.s of a per puck charge fur each pack .sold 
during the year in which the target was missed? If thc former opiion were adopted, would there 
bs adminisiraiive difficulties with asse:ising different per pack taxes on different brands or 
computing the size ofthe tax in lime to impose the tux at iha beginning of a calendar year? 

In the first case, which specifies the penalty as a tax on forthcoming sales will result in uncertain 
revenues, because the (I) tax increase will affect the level of sales a-d (2) rhe level of sales will 
be unknown when the tax rate is instituted. The larter case will provide a knovTi amount of 
revenue because the volume of sales from the previous year will be knov^n. 

• I f the tax were levied on a per-pack basis in the year following a missed target, it would 
be difficult to determine the proper per-pack tax level to generate a given level of 
payments because the quantity would not be known. 

As the size ofthe per-pack tax is increased, the quantity likely would decline as 
price increases, and any such change could only be predicted with an error. As a 
result, the expected revenues would also be subject to uncertainty. In this case, 
the per-pack price increase from taxes would be known with certainty. 

• The second case of a one-time payment assessed on the basis of the previous year's 
quantity of sales would yield exact revenue estimates as the per-pack penalty would be 
known "with cenainty and the quantity on which it would be based (last year's quantity) 
would also be known with certainty. In tliis case, however, the exact effect on the pack 
price would be uncertain, depending on how much of the penaity firms attempted to pass 
through to prices. 

Concerning the assessment of different taxes on different brands: It would be very difficult to 
administer brand-specific taxes. Companies could shift costs from high-tax brands and spread 
them over other brands, reducing the price effect for the brand with the higher tax. Also, 
companies could reduce production of high-tax brands and increase production of lower-tax 
brands, or even introduce new brands. Company-specific penalties may be feasible, but brand-
Specific fines likely would be very difficuh or impossible to implement successfiiUy. 


