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[ Tobacco Agreement/Legal Fees _ ' j

Awareness for the tobacco agreement is at 73%.

Unaide
Support
Oppose

Haven't
heard

Which do you think is most important, increasing efforts to curb...

15% tobacco use
13% alcohol use
66% illegal drug use

This question demonstrates the power of the Republican response to
respond to tobacco by bringing in the issue of drugs. This is why we are
highlighting the anti-drug program as a major accomplishment of the
administration tomorrow.

Legal Fees — this is a powerful issue related to the settlement. Just
hearing that lawyers could receive $15 billion in fees is enough to
make most people turn on the settlement. This suggests that
Governor Chiles is right when he made the legal fees a major issue
in Florida, and clamped down on them as part of any settlement.

“Many states involved in negotiating the settlement with the tobacco companies
hired outside attomeys to represent the state. If the settlement is approved by
Congress and the White House, these lawyers could receive more than 14.7
billion dollars from the 368.5 billion dollar settlement over 25 years. Knowing this
would you strongly favor, somewhat favor, somewhat oppose, or strongly oppose
a settlement with the tobacco companies?”

34% favor (11% strongly + 23% somewhat)
59% oppose (39% strongly + 20% somewhat)

“The fees that were agreed to between the states and the lawyers were often
contingency fees, meaning they would receive a certain percent of the settlement
when it is reached. The fees agreed to range from $250,000 to thirty percent of
the settlement amount. If all lawyers’ fees were capped at the low end of this
range, at 3%, would you would you strongly favor, somewhat favor, somewhat
oppose, or strongly oppose a settlement with the tobacco companies?”
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62% favor (29% strongly + 33% somewhat)
32% oppose (20% strongly + 12% somewhat)

One alternative would be to pay the lawyers an hourly fee based on the amount
of time they spent working on the settlement.

25% prefer the lawyers receive an hourly fee; 66% say a limited contingency fee.
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| Economic Surplus ]

Longer-term concerns show the public split on what to do with the possibility of
additional money in the budget — 48% new programs (ed/infrastructure as an
example); 51% reducing the debt and cutting taxes. One bill already suggests a
split like this, though specific programs in specific areas will probably be
sustainable if they are attractive. The polling however does illustrate the
advantages of issues such as education and health over highways as a
preference.

~prim;
New programs in areas such as education and 42 22
health
Reducing the U.S. debt 35 22
Reduced taxes 16 27
Improving our infrastructure with new investments in 6 27

transportation, highways or other structures

The Child Care Conference |

The original research showed that people do not believe that child care is
safe, available or affordable, and these are the three themes for expansion of
child care.

Child Care | ) 29

What is the biggest priority?

Improving quality and 31 31 28 35
safety

Increasing the availability of 22 27 23 17
child care

Making it more affordable 39 39 42 16

All of the ideas tested on child care meet widespread public approval,
starting with background checks, and improving safety standards.
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The data again underscores that voters want an incentive for an employer
to provide child care at their place of work. This is the class-neutral way to
expand the availability of child care — rather than targeted just to poor families or
to taking people off of welfare. 84% want help making it availabie where they
work. They want work and family to go together, not be separated.

All of these add up to a major initiative to expand the safety, availability
and affordability of child care. While parts of it can begin with the Child
Conference, expanding quality child care would be a major initiative that could be
fought for, even as a priority item with any new monies from a budget surplus.

ppo pr

Require backg?ound checks on all child care workers 88

~fw

Requiring any states that receive funds for child care to 73 89
meet set safety regulations for their facilities

Provide a tax-credit for businesses that provide child care 63 84 13
for their employees

Creating a commission of business people to make 60 83 13
recommendations on how they can do a better job of
providing child care for their employees and community
members

Give funding to each state to use for expanding child care, 59 81 15
including child care for low income families and after
school programs for school-age children

Providing financial incentives, such as scholarships and 47 74 20
loan forgiveness to qualified child care workers

Using 4 billion dollars per year from the federal budget to 45 70 23
provide child care for one million children while their
parents work, and after school programs for another
million children

69% think that public schools should be kept open after hours with
programs for children so that no after school child care would be
necessary.

“Suppose President Clinton announced a $5 billion program to broaden
the availability of child care, making it available at low cost to the children
in 1 million low income families who otherwise could not afford it and also
providing funds to keep open more schools with after hours programs.
Would you support or oppose this?”

71% support; 25% oppose
61/26 more/less favorable
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But there are limits and the attack of big government is always possible if
these are structured as anything but our conventional formula which is 1)
rules to tighten safety and quality 2) helping those in need and 3) a middile
class initiative (Kohl tax credit).

47% say that child care is the responsibility of parents and the role of the
government in it should be kept very limited; 49% say that child care has become
so important as 70% of all mothers are now in the workforce, that the
government has to play a role in making quality child care much more available
or these children will lose out.
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[ Care for Aged — Some surprising findings

In many ways we are not looking at the Medicare reforms process in the
same way we looked at the balanced budget — the reform commission should not
just be an opportunity to trim and contain Medicare with HMOs and CPI
adjustments, but an opportunity to refocus its priorities to deal with the emerging
problems of the 21% Century. And of the original list of issues identified years
ago, increased, not decreased long-term care is so far the only one not
addressed.

And most voters, particularly older voters, an eroding base of the
Democratic party, put this at the top of their list of issues, it is even more
important than the child care problem.

In many ways addressing these two issues together — doing right for both
our children and our parents makes sense.

Long Term Care 20 69
Democrats 42 47
Republicans 42 56
Independents 44 32
Congressional Vote
Dem 45 42
GOP 39 52
Don’t Know 43 36
Likelihood to Vote
Absolutely Certain 36 51
Very Likely 46 40
Possibly 56 33
18-24 76 17
25-34 41 42
35-49 50 37
50-64 23 61
65+ 37 53
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And safety, availability and affordability are the same three issues that
again are part of the problem — the answer society has now is to impoverish any
senior citizen to make them qualify the long-term care or to take away virtually
everything they have built up is a hard one. And the public attitudes on this are
quite strong — and can be mobilized in an electorally potent way as part of
Medicare reform.

The numbers are astounding:
Do you think that Medicare should provide long-term care, either at

home or in a nursing home for every senior citizen who cannot take care of
him or herself?

Yes 88%
No 8%
DK 5%

If they cannot afford it? 91%

Do you think the government does that now?

Yes 26%
No 68%
Dk 6

Only 28% believes we do that now.

Suggest that this issue be reviewed as part of the reforms of Medicare and
its financial stability or is this too impractical to consider?

Consider 81%

Impractical 12%
And while child care is considered a responsibility of the family, long term
care of senior citizens is not — 16% say it is the responsibility of families,
80% say that government has a role in making the care available.

The point is that electorally we have moved over to the children, but we
are letting go of senior citizens (we lose male senior citizens) and the oldest baby
boomers.

And we have two major phenomena of the 21° Century affecting lifestyles
— the growth of both single parent families and two career couples that created
the need for child care, and the greater longevity of our population, creating the
expanded need for senior nursing and home care. We should have clear
proposals for both of those areas as part of reforms so that we continue to
reorient the priorities of our government to solve the problems of the next
century.
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Misc. Issues

84% would support requiring country of origin labels on all fruits and vegetables
sold in the United States.

82% support eliminating religious discrimination in the workplace by allowing all
employees to practice their religion as long as it does not disturb others.

But needle exchanges are on the opposite end —

70% oppose and 25% support the availability of needle exchanges where drug
addicts can receive free, sterile needles.

61% oppose and 34% support the sale of hypodermic needles at pharmacies
(one alternative would be just to make needles available over the counter - their
cost is insignificant compared to the cost of drugs).

This is seen by the public as totally inconsistent with a tough drug policy.
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Presidential Message Schedule

Saturday, October 1 1

Sunday, October 12 — Foreign Travel

Sunday, October 19

Wednesday, October 22 Volunteer event

Thursday, October 23 WH Conference on Child Care
Friday, October 24 Foreign Policy Speech
Thursday, October 30 STARBRIGHT Foundation Event
Friday, October 31 Education Event

October 10, 1997 Page 23



\, U.S. SENATE COMMITTEE ON
Y amey Commerce, Science, and Transportation

JOHN McCAIN, Chairman S\‘? 4\)) wWww.senate, gov/~commerce

S
Sl

FAX

Bruce  Rewd

OFFICE:

FAX NO: 4S6-28y

DATE: _;)%LZ 18 v |- 23 p o
PAGE 1 OF: 1]

FROM: Db, Reidt 202) 224 -_ 125}

SUBJECT:




FTEDe Gus Lo — s —_—
.- Y

. JOHN MECAIN, ARIZONA, CHAIRMAN
TED ETEVENS, ALASKA EANEST F, ROLUNGS, BOUTH CAROLINA

¢ DBURNS, MONTANA DANIEL K. INDUYE, HAWAII

HLADE GORTON, WABHINGTON WENDELL H. FORD, KENTUCKY

TRENT LOTY, MIBBIEBIPP| JONN D. ROCKEFELLER IV, WEAT VIRGINIA

KAY BAILEY HUTCHISON, TEXAS JOKN F. KERRY, MASGACHUBETTS

OLYMPIA J. SNOWE, MAINE JOHN 8, BREAUX, LOUTBIANA 4

JOMN ASHCROFT, MISSOUR RICHARD H, BRYAN, NEVADA “lt tﬂtw mat[

BILL FRIST, TENNFE3ISER BYRON L, DORGAN, NORTH DAKOTA

SPENCER ABRAHAM, MICHIGAN ADON WYDEN, OREGON

SAM BROWNBACK, KANEAE COMMITTEE ON COMMERCE, SCIENCE,
JOHN RAIDY, STAFF DIRECTOR AND TRANSPORTATION

IVAN'A, SCHLAGER, DEMOCRATIC CHIEF COUNSEL AND ETARF DIRECTOR
WASHINGTON, DC 205108125

February 2, 1998

The Honorable William Clinton
The White House
Washington, DC 20500

Dear Mr. President:

As you know, Congress intends to consider comprehensive
tobacco legislation during the upcoming legiglative session.

The issues raised by the global tobacco settlement and
involved in the crafting of legislation to lmplement responsible
national tobacco policy, are extremely diverse and intensely
complex.

As I stated in my letter to you of six weeks ago, it’s
imperative that Congresa and the administration work together in
a cooperative and bi-partisan fashion if we are to craft a bill
that will gain public support, Congressional approval and your
signature.

In that regard, it will be particularly important fox the
administration to exercise its executive responsibilities by
providing Congress with detailed assessment of the provisions of
pending tobacco legislation, and youx gpecific policy and
legislative recommendations.

The Senate Commerce Committee which I chair, and which has
jurisdiction over key components of tobacco legislation, will
hold hearings on the issue early this year. To ageist with these
deliberations I would like to request the administration’s
answers to the attached tobacco related questions.

These are the first in a series of questions to which we
must have answers if we are to properly assgess global tobacco
settlement legislation, and move forward with the most effective
and appropriate bill.



With the advice and expertise of the executive branch, we
can ensure that fedexal tobacco legislation is based on a firm
understanding of the facts, grounded in a solid understanding of
the true consequences of our actions, and formulated by
consensus. Most importantly, these disciplines will enhance our
ability to achieve our most important goal of dramatically
reducing youth smoking.

Thank you for your assistance in providing the Committee and
Congress with the information requested. With regards,

Sincerely,

PNe Car

John McCain
Chairman

aM/jxr



QUESTIONS REGARDING GLOBAL TOBACCO SETTLEMENT LEGISLATION

THE FOLLOWING IS THE, FIRST SET IN A SERIES OF QUESTIONS
PERTAINING TO S. 1415, LEGISLATION IMPLEMENTING THE GLOBAL
TORACCO SETTLEMENT PROPOSAL AGREED TO BY THE ATTORNEYS GENERAL OF

- HE VARIOUS STATES AND THE TOBACCO INDUSTRY.

QUESTTONS RELATED TO SPECIFIC LEGISLATIVE LANGUAGE SHOULD USE S.
1415 AS THE REFERENCE. ADDITIONAL QUESTIONS WILL FOLLOW.

I. BAN ON OUTDOOR ADVERTISING, INCLUDING IN STADTA AND ARENAS

The agreement (bill page 15) bans outdoor tobacco product
advertising, and tobacco advertising in stadia and arena.

1. What data does the administration have to substantiate
that a ban on outdoor advertising, including stadia and arenas
will reduce smoking and, in particular, youth smoking?

2. To what extent do you believe such restrictions be
expected to reduce smoking?

3. Does the administration support such a ban. If so,
why? If not, why not?

4. What specific changes, if any, in the legislative
language implementing the ban would the administration propose?
Please provide sgpecifics.

1I. BAN ON HUMAN FIGURES AND CARTOON FIGURES IN ADVERTISING

The agreement (bill page 15) bans the use of human figures
and cartoons in tobacco advertising.

1. What data does the administration have to substantiate
that barring the use of human figures and cartoon advertising
will reduce esmcoking, in particular, youth smoking?

2. To what extent do you believe such restrictions can be
counted on to reduce smoking?

3. What entity would you propose to determine what
constitutes a human image or carxtoon character?

4. What penalty do you believe is appropriate and should
acerue for a violation of the prohibition on material containing
figures deemed to be human or cartoon?

5. Does the administration support this ban. If so, why?
Tf not why not?



reoe.

(SR —_ e

6. What specific changes, if any, in the legislative -
language implementing the ban would the administration propose?
Please provide specifics.

ITIT. BAN ON INTERNET ADVERTISING

The agreement (bill page 16) bans tobacco advertising on the
internet. :

1. Does the administration support such a ban? If so,
why? If not, why not?

2. How can and should a ban on internet advertising of
cigarettes be enforced?

3. What, if any, concerns does the administration have
regarding Constitutional free speech issues raised by any such
ban? ‘

i What bspecific changes, if any, in the legislative
language implementing the ban would the administration propose?

IV. BAN ON POINT-OF-SALE ADVERTISING -

The agreement (bill page 16) bans point-of-sale tobacco
except for advertisements which comply with that certain
reastrictions.

1. What data does the administration have to substantiate
that a ban on point-of-sale advertiaing would reduce smoking, in
particular, youth smoking?

2. Does the administration support such a ban? If so,
why? If not, why not?

3. Is the exemption of point-of-sale advertisement for
adult stores and tobacco outlets appropriate?

4. Is it appropriate to grant companies with greater
cigarette market share additional point-of-sale advertising
rights? If so, why? If not, why not?

5. Does such a privilege constitute a statutorily granted
competitive advantage? Please discuss.

6. Does the administration support this grant? If so,
why? If not, why not?

7. What specific changes, if any, in the legislative
language implement the ban would the administration propose?
Please provide specifics,



Feg. c.1o00 PO ——

V. LIMITATIONS ON POINT-OF-SALE ADVERTISING

The agreement (bill page 17) specifies the size and design
of permissible point-of-sale advertising.

1. What data does the adminigtration possess to suggest
that such limitations will reduce smoking, particularly among
youth?

2. Does the administration support this provision?

If so, why? If not, why not?

3. If so, what is the justification fox statutorily
determining a particular size limitation and for the particular
gize and restrictions proposed?

4. What specific changes in legislative language, if any,
does the administration propose? Please provide specifics.

VI. BAN ON ADVERTISING RESTRICTION AGREEMENTS

The agreement (bill page 17) ineludes a prohibitiom on
arrangements to limit the akility of a retailer to display
permissible point-of-sale advertisement or promotional matexial
originating with another manufacturer or distributor.

1. Are such agreements currently against federal or state
law? If so, is such a provision necessary?

2. Doeg the administration support such a provision? If
so, why? If not, why not?

3. Does the administration support the limitation. 1f so,
why? If not, why not?

4. What specific changes, if any, in the legiglative
language implement the ban would the administration propose?
Please provide specifics. '

VII. GLAMORIZATION OF TOBACCO

The agreement, (bill page 20) prohibits payments to
glamorize or promote the image or use of tobacco through pint,
films or live performance that appeals to individuals under 18
veaxrs of age.

1. What data does the administration possess to indicate
whether and to what extent this provision will .reduce smoking,
particularly among youth?

2. What entity does the administration propose will

determine what activity constitutes promoting the image or use of
a tobacco produce?
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3. How does the administration emvigion such a ban will be
enforced?

4. Does the administration support such limitations?

5. What specific changes, if any, in the legislative
language would the administration propose? Please provide
specifics.

VIII. RESTRICTION ON COLOR ADVERTISEMENTS

The agreement (bill page 21) prohibits the use of colox
advertising except in adult publications.

L. What data does the administration have to substantiate
that a ban on color ads, eXcept in publications with limited
youth readership, will reduce smoking, particularly youth

smoking?

2. Does the administration believe that the threshold for
the restriction of two million readers is the appropriate
threshold?

3. How doeg the administration envision readership
demographics being determined?

4. How would phis restriction be enforced?

5. Does the administration support this regtriction? If
so, why? If not, why not?

6. What specific changes, if any, in the legislative
language implementing the vegtriction does the administration
propose? Please provide specifics.

TX. GENERAL: QUESTION REGARDING MARKETING/ADVERTISING BAN

1. Can the marketing and advertising regtrictions
envisioned in the settlement be constitutionally imposed, with or
without the industry’s consent? Please discuss.

X. WARNING LABELS

The agreement, (bill page 26- 28), authorizes a variety of
new warning labels for tobacce products.

1. Doesg the adminigtration believe that these are
appropriate warning labels?

2. Does the administration possess data sugggéting that
these warning will effectively reduce smoking, particularly youth
smoking?

3. What data suggests that the various new warnings will



F,LB. <. loo0 [T [

pe as or more effective than the current warning requirements?

4. Does the administration gupport the provisions
authorizing specific new 1abels? If so, why? If not, why not?

5. What specific changes, if any, in the legislative
language implementing this provision would the administration
propose? Please provide specifics.

71X. WARNING LABEL SIZE AND TOCATION REQUIREMENTS

The agreement (bill page 28-29) specifies, the size,
placement and print type of the various tobacco warning labels.

1. What data does the administration have to suggest that
these specifications will reduce smoking, particularly youth
gmoking?

2. Does the administration support these particular

specifications? If so, why? If not why not?

3. Does the administration support the exception (page 29)
provided for flip-top cigarette packages? If so, why? If not,
why not? .

4. What specific changes, if any, in the legislative
language to implement thepe restrictions would the administration
propose? Please provide specifics.

X. SMOKELESS TOBACCO ALTERNATIVE LABEiS

The agreement (bill page 34) provides for various new
warning label options for smokeless tobacco

L. Wnat data does the administration have to suggegt that
the various new warning labels will effectively reduce the use of
gmokeless tobacco, particularly among youth?

2. Does -the administration support the use of these
alternative labels?

3. What changes, if any, to the legislative language
implementing this provision would the administration propose?
Please provide gpecifics.

X%L. ENFORCEMENT OF ADVERTISING, MARKETING AND LABELING
RESTRICTIONS

The agreement (bill page 36-37) provides for the enforcement
of advertising, marketing and labeling restrictions.
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1. Does the administration support the enforcement
provigions regarding advertising, marketing and labeling? If =0
why? If not, why mot?

2. What changes in legislative language, if any, does the
administration recommend regarding this provision? Please
provide specific language.

¥T]. PREEMPTION OF STATE AND LOCAL ACTION

The agreement (bill page 38) prohibits state and local
requirements related to the packaging or advertising of
cigarettes or smokeless tobacco.

1. Does the administration support such preemption? If so,
why? If not, why not?

2. What changes in legislative language, if any, does the
administration recommend regarding this provision? Please
provide specific language.

XITY. EXEMPTION OF EXPORTS

The agreement (bill page 40) exempts exports from the
packaging, labeling and advertising requirements.

1. Does the administration support this exemption? If so,
why? If not, why not?

2. What ramifications does this provision have in the area
of foreign relations?

3. What changes in legislative language, if any, does the
administration recommend regarding this provision? FPlease
provide specifics.

XIV. RESTRICTION ON ACCESS TO TOBACCO PRODUCTS

The agreement (bill page 40-41), prohibits the sale of
tobacco products to individuals under 18 years of age; requires
that retailers verify the age of individuals purchasing tobacco;
and exempts individuals 27 years of age or older from the photo
identification requirement.

1. Does the administratlon support these provisions? 1f
so, why? If not,  why not?

2. How does the administration envision that this
provision will pe enforced and can it be enforced effectively?

3. What changes in legislative language, if any, does the
administration recommend regarding this provision? Please
provide specifics.
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XV. PROHIBITION ON SALE OF LESS THAN A FULL PACK OF CIGARETTES

The agreement (bill page 41) prohibits the sale of less than
a full pack of cigarettes.

1. Does the administration suppoxrt this prohibitien? ' If
so, why? If not, why not?

2. What changes in legislative language, if any, does the
administration recommend regarding this provision? Please
provide specifics. -

XVI. STATE LICENSURE TO SELL TOBACCO

The agreement, (bill page 44) requires states to license
sellers of tobacce products.

1. Wwhat data, if any, does the administration have to
indicate that licensure will effectively reduce access LO tobacco
by minors?

2. what entity does the administration envigion would
enforce the licensure requirement 1f a state should be unable or
unwilling to implement the licensure program? .

3. Has the administration developed or formulated the cost
of a licensure program?

4. Does the administration support the licensure program?
If so, why? 1If not, why not?

5. What changes in legislative language, if any, does the
administration recommend regarding this provision? Please
provide specifics.

XVII. ANTI-TRUST EXEMPTION

The agreement, (bill page 94), provides anti-trust exemption
for the tobacco industxy.

1. Does the administration support such an exemption? IEf
so, why? If not, why not?

2. Could such an exemption be used to set prices beyond
those necessary to deter youth smoking, but te increase profits
for the industry?

3. What changes in legislative language, if any, doeg the
administration recommend regarding this provision? Please
provide specifics.
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XUIII. APPLICABILITY TO NEW ENTRANTS IN TOBACCO INDUSTRY

1. Under the agreement, and the implementing legislation,
what is the assurance that new entrants into the tobacco industry
will comply with the statute and any related consent agreements
not to challenge the legality of the agreement implementation
legiglation,

B4
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Tobacco Questions
1/16/98

Question: What is the Administration’s view of the settlement announced today hetv: en
Texas and the tobacco industry?

We are very pleased with today’s news. It is another indication that the tobacco industry - ll be
held accountable for the harms it has caused. And it should serve as an impetus for tke pe. sage
of national tobacco legislation.

(=4

Question: Why is national legislation necessary if each state can settle with the tobac
companies?

First, it’s unlikely that each state will be able to settle with the industry, given the range c: state
laws on the subject. Second and more important, individual state settlements cannot iccc 1plish
important objectives relating to the public health, such as giving FDA authority over tobé: >0
products, establishing a comprehensive scheme of penalties for failure to reduce youth sm king,
and putting into place a nationwide licensing system for the distribution of tobacco produ: s.
Settlements can ensure that the tobacco companies pay out money for some of the han tt :y
have caused. But we need national legislation to put in place the kind of comprehensive
regulatory measures that will protect the public health and our nation’s children.

Question: Some Republicans have begun to talk about enacting tobacco legislation
piecemeal, with legislation on youth smoking this year. Would the Administration j; along
with such a plan?

We believe that Congress must enact comprehensive tobacco Jegislation this year. We w: | not
be able to reduce youth smoking - let 2lone meet our other public health objectives -- wil outa
comprehensive measure. To reduce youth smoking over the long term, we must not >nly
establish a system of penalties for failing to meet youth smoking targets, but also increast the
price of cigarettes, guarantee FDA jurisdiction over tobacco, establish a licensing sy:tem. ind
regulate access and advertising. Those measures are also necessary to improve the hzalth >f
adults. We shouldn’t abandon the effort to enact comprehensive legislation before wiz've ven
started.

Question: Will the President reject tobacco legislation that includes limits on liabilit , given
the new RJ Reynolds documents?

The new documents are horrific, but they only confirm what we’ve long suspected, hil: making
the need for legislation in this area more clear than ever. Comprehensive legislation stan s a far
better chance of reducing youth smoking and protecting the public health than lawsvits b >ught
by smokers against the tobacco industry. The President will focus on the legislation as . vhole
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: i - Testifying before the three member in the Teamsters, working his Way up  the financing allegationg involving g
Independent_Review Board, which s from shopSleamtoimernaﬁoual pres- paign. Carey Previously tegti.
considering his ouster from the union,  jdent He told how he had rid the union  fieq under oath i, depositions before
Carey sajd he Was a “bottom-Jjpe” kind of “the hoxury ang all the perks* eps yed  other BOvernment offices igati f
of guy who Spent much of his time oyt by past leaderg of the Teamsterg sothat e Teamsters_py; he had not Previ 3 pyg; 550,
on the roaq and didp* Want to be he could serve he members and “the ously'&ﬁﬁedinmblic Davis have pot been
bothered wipp a ot of bureaucratic working famj es of America The 1.4 million-member union hag Cooperating with
detajls. viewed my job as pot Just and William Hamilton, the been OPerating under coyrt Supervision New York whe-
*sitting in'my offie. That's 5 waste,”  unigp's former director of governmeng since 1989 a4 Part of a consent decree Campaign
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To: Thomas L. Freedman/OPD/EOP

cc:
Subject: tobacco question

The President asked us when the recently released "children's marketing” documents were
prepared and whether smoking was then illegal for pre-18 year olds in all states (or if not, in how
many}. Could you prepare something for the weekly? Thanks.
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The opening of international markets to U.S. products, non-discriminatory treatment for U.S. exporters, S\M\('\ a\ N

and removal of barriers to international trade are high priorities of the U.S. Government and the Clinton H NS &
Administration. At the same time, given the importance of health measures internationally, there is a A

General Policy

need to distinguish between protectionist policies and legitimate health-based actions, so as not to “lse Sect
undermine other countries’ efforts to improve the health of their citizens. - Nele &

Tobacco sits squarely at the intersection between trade and health policies. In light of the serious health
consequences.of tobacco use, the U.S. Government will not promote the sale or export of tobacco
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998,
which stipulates that, “none of the funds provided by this Act shall be available to promote the sale or
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of
restrictions on the marketing of tobacco or tobacco products, except for-restrictions which are not applied
equally to all tobacco or tobacco products of the same type.” The U.S. respects the rights of foreign
governments to establish and maintain sound public health practices, encourages them to do so, and,
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand,
the U.S. Government will continue to seek elimination of discriminatory trade practices and will strive to
ensure that U.S. firms are accorded the same treatment in foreign countries as that country’s own firms
and firms from other countries. The overall objective is to shrink the global market for tobacco without
disadvantaging U.S. firms.

Guidelines

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well
as the Administration’s overall approach to reducing the negative health impact of tobacco while
protecting the rights of Americans overseas:

-

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries.

2. Posts should not challenge host country regulations based on sound public héalth-principles, applied in
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient
notice has been given. If a post has reason to believe that such health regulations may, in fact,
discriminate against U.S. firms or individuals, the issue should be referred to Washington for
consideration by trade, health and other appropriate agencies.

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export,
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could
be construed as United States Government support for the sale or export of tobacco products.

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such
as the provision of publicly available information on foreign country conditions and policies, information
or assistance that may help U.S. firms or individuals comply with foreign government laws or
regulations, and assistance in resolving business problems--such as customs or port clearance, trademark
violations, or phytosanitary restrictions--that are potentially discriminatory. '



. \A;)
Tobacco: Guidance for U.S. Diplomatic Posts W o ot ’ . Du 6\/

on Health, Trade and Commercial Issues

General Policy g d ,-A((\

fagwd: e
The opening of international markets to U.S. products, non-discriminatory treatment for U.S. exporters,

and removal of barriers to international trade are high priorities of the U.S. Government and the Clinton
Administration. At the same time, given the importance of health measures internationally, there is a
need to distinguish between protectionist policies and legitimate health-based actions, so as not to
undermine other countries’ efforts to improve the health of their citizens. -

Tobacco sits squarely at the intersection between trade and health policies. In light of the serious health
consequences of tobacco use, the U.S. Government will not promote the sale or export of tobacco
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998,
which stipulates that, “none of the funds provided by this Act shall be available to promote the sale or
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied
equally to all tobacco or tobacco products of the same type.” The U.S. respects the rights of foreign
governments to establish and maintain sound public health practices, encourages them to do so, and,
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand,
the U.S. Government will continue to seek elimination of discriminatory trade practices and will strive to
ensure that U.S. firms are accorded the same treatment in foreign countries as that country’s own firms

and firms from other countries. The overall objective is to shrink the global market for tobacco without
disadvantaging U.S. firms.

Guidelines

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well
as the Administration’s overall approach to reducing the negative health impact of tobacco while
protecting the rights of Americans overseas:

g

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries.

2. Posts should not challenge host country regulations based on sound public health-principles, applied in
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient
notice has been given. If a post has reason to believe that such health regulations may, in fact,
discriminate against U.S. firms or individuals, the issue should be referred to Washington for
consideration by trade, health and other appropriate agencies.

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export,
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could
be construed as United States Government support for the sale or export of tobacco products.

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such
as the provision of publicly available information on foreign country conditions and policies, information
or assistance that may help U.S. firms or individuals comply with foreign government laws or
regulations, and assistance in resolving business problems--such as customs or port clearance, trademark
violations, or phytosanitary restrictions--that are potentially discriminatory.
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The opening of international markets to U.S. products, non-discriminatory treatment for U.S. exporters,
and removal of barriers to international trade are high priorities of the U.S. Government and the Clinton
Administration. At the same time, given the importance of health measures internationally, there is a
need to distinguish between protectionist policies and legitimate health-based actions, so as not to
undermine other countries’ efforts to improve the health of their citizens. -

Tobacco sits squarely at the intersection between trade and health policies. In light of the serious health
consequences of tobacco use, the U.S. Government will not promote the sale or export of tobacco
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998,
which stipulates that, “none of the funds provided by this Act shall be available to promote the sale or
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied
equally to all tobacco or tobacco products of the same type.” The U.S. respects the rights of foreign
governments to establish and maintain sound public health practices, encourages them to do so, and,
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand,
the U.S. Government will continue to seek elimination of discriminatory trade practices and will strive to
ensure that U.S. firms are accorded the same treatment in foreign countries as that country’s own firms

and firms from other countries. The overall objective is to shrink the global market for tobacco without
disadvantaging U.S. firms.

Guidelines

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well
as the Administration’s overall approach to reducing the negative health impact of tobacco while
protecting the rights of Americans overseas:

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries.

2. Posts should not challenge host country regulations based on sound public health-principles, applied in
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient
notice has been given. If a post has reason to believe that such health regulations may, in fact,
discriminate against U.S. firms or individuals, the issue should be referred to Washington for
consideration by trade, health and other appropriate agencies.

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export,
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could
be construed as United States Government support for the sale or export of tobacco products.

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such
as the provision of publicly available information on foreign country conditions and policies, information
or assistance that may help U.S. firms or individuals comply with foreign government laws or
regulations, and assistance in resolving business problems--such as customs or port clearance, trademark
violations, or phytosanitary restrictions--that are potentially discriminatory.
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The opening of international markets to U.S. products, non-discriminatory treatment for U.S. exporters,
and removal of barriers to international trade are high priorities of the U.S. Government and the Clinton
Administration. At the same time, given the importance of health measures internationally, there is a
need to distinguish between protectionist policies and legitimate health-based actions, so as not to
undermine other countries’ efforts to improve the health of their citizens. -

Tobacco sits squarely at the intersection between trade and health policies. In light of the serious health
consequences of tobacco use, the U.S. Government will not promote the sale or export of tobacco
products. This policy also conforms to the provisions of Section 618 of the Act Making Appropriations
for the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies for FY 1998,
which stipulates that, “none of the funds provided by this Act shall be available to promote the sale or
export of tobacco or tobacco products, or to seek the reduction or removal by any foreign country of
restrictions on the marketing of tobacco or tobacco products, except for restrictions which are not applied
equally to all tobacco or tobacco products of the same type.” The U.S. respects the rights of foreign
governments to establish and maintain sound public health practices, encourages them to do so, and,
where appropriate, may support such efforts with multilateral and bilateral assistance. On the other hand,
the U.S. Government will continue to seek elimination of discriminatory trade practices and will strive to
ensure that U.S. firms are accorded the same treatment in foreign countries as that country’s own firms

and firms from other countries. The overall objective is to shrink the global market for tobacco without
disadvantaging U.S. firms.

Guidelines

Posts should be aware of U.S. trade policy on tobacco as jointly enunciated by USTR and HHS. The
following guidelines ensure consistency with that policy and Section 618 of the Act cited above, as well

as the Administration’s overall approach to reducing the negative health impact of tobacco while
protecting the rights of Americans overseas:

1. Posts are encouraged to assist and promote tobacco-control efforts in host countries.

2. Posts should not challenge host country regulations based on sound public health-principles, applied in
a nondiscriminatory manner to both imported and domestic tobacco products, and for which sufficient
notice has been given. If a post has reason to believe that such health regulations may, in fact,
discriminate against U.S. firms or individuals, the issue should be referred to Washington for
consideration by trade, health and other appropriate agencies.

3. Posts should not promote the sale or export of tobacco products, and should not assist the efforts of
U.S. firms or individuals to do so. Ambassadors or embassy staff should not attend or otherwise support
receptions, trade promotions, or any events sponsored by individuals or entities involved in the export,
manufacture, promotion, distribution or sale of tobacco or tobacco products where their attendance could
be construed as United States Government support for the sale or export of tobacco products.

4. Posts should continue to provide routine business facilitation services to all U.S. citizens or firms such
as the provision of publicly available information on foreign country conditions and policies, information
or assistance that may help U.S. firms or individuals comply with foreign government laws or
regulations, and assistance in resolving business problems--such as customs or port clearance, trademark
violations, or phytosanitary restrictions--that are potentially discriminatory. '
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U.S. SENATOR = ARIZONA ¢ 18

JOHN McC

wiww senats. EoV/~Ticcain PRESS RELEASE
FOR IMMEDIATE RELEASE | CONTACT: PIA PIALORSI 202-224.2670
MONDAY, DECEMBEKR 15, 1967 NANCY IVES 202-224-7130

McCAIN CALLS FOR “SPECIFICS” FROM
WHITE HOUSE AT TOBACCO HEARINGS

WASHINGTON, D.C. — Senstar John McCain (R-AZ), Chairman of the Commitice
on Commerce, Science, and Transportation, today requested that the Administration participate
in 8 series of tobacco heerings to be held early next year to provide dewited analysis and
specifics of the tobacco setlement  McCain belioves that the Administration’s input is
critical to build congressional consensue and public support on the issuc, in addition 10
effectively achieving federal tbbacco policy goals.

“I want to ensize that an Administration representative is prepared to testify at owr
hearings, and provide the Comminee with the Adminismation’s analysis, specific policy
position and legislarive proposals,” McCain said in a letter 1o President Clinton today.

“There’s litle to be gained from another recitation-of-the problem or reiteration of
general goals by the Adminiswation,” McCain sald. “What Congress and the public need are
specific comuments and recommendations on the termns of thc global tobacco setticment and to
what cxtent they should be emended to hest meet our public health objectives.”

In November, Senators McCain, Ernest Hollings (D-SC), Slade Gorton (R-WA), and
John Breaux (D-LA) introdueed legisladon, S.1414 and S.1415, which would implement the
proposed global tobacco sertlement reached between the State Aftomsys General and the
tobacco industry. :

“1 fear the White House may simply opt to provide general observarions, and evade
the tougher, specific direction we need,” McCain said- “In order to gain the public support
necessary to move such sweeping legislarion, the Administraiion’s leadership and expettise is
absolutely necessary.”

The Senate Committse on Comnmerce, Science and Transportation has a large area of
jurisdiction including marketing, advertising, labeling and liability issues. To date, the
Committee has held three hearings including the Global Settlemant of Tobacco Litigation on
July 29, Tobacco Marketing and Youth on September 16, and the Public Heelth Benefits of a
Global Settlement of Tobacco Litigation on October 9.

(letter attached)

241 Russel Senate Office Buliging * Washingion, D.C. 20510 « Contact: Nancy Tves « 202 224-2225 TDD 202 324-7132
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ADDe RNDT. STRIY GROEYCR : AND TRANSPORTATION
WAN A SONLAGER TEMODONATIC GRS COUNSEL AnD STASS DIRECTOR
WASHINGTON, DC 205108129 . 2
(2 jW.W
Decembeyr 15, 1597 {sp,

The Honorable William Clinten
The White House
Wwashington, DC 20500

Dear Mr. President:

Shoxrtly bsfore adjournment of the congressional session last
November, Senator Hollings and I, among others, introtuced
legislation, S. 1414 and S. 1415, which would implement the
proposed global tobacco gcattleamant reachad between the State
Attorneya General and the tobacco industry.

The legislation will serve as a vehicle for analysis, debate
and action on how to best achieve federal tobacco policy goals.
The Senate committees which have juripdiction over tobacce policy
ispues will be holding extenaive hearings on theé legislation and
ralevant matters in the coming asession.

The Senate Committee on Commerce, Stience and Transportation
has a large portion of the jurisdiction on imsues touched by the
gettlement. As Chairman of the panel I intend to hold a series
of hearings in Februazy and March on the tobacceo settlement
ingnes within the Committee’s jurisdiction, and we envision the
Administration playing a key role in those hearings.

We're confident that you will agree, consengus is critical
if we are to easct a bill that will win public support and best
serva the intersaects of the nation. .

In order to build such consensug, and to propszly develop
the best pogsible lagislation, we believe it’s mssantial that the
Adminiscration be prepared to teetify with detail and specificity
on the texme of the pending tobacco bill, and to make specific
propcaals regarding whether and how bill language shiculd be
modified to moet appropriately and effectively achieve faderal
tobacco policy goals.

T would like tc ensure that the appropriate administration
repregentative is prepared to tegrify at thoee hearings and to
provide the Committee with cthe Administration’'s analysis,
specific policy positions and legislative proposals. We
respectfully request your aapistance and leadership in ensuring
that the Administraticn takes what actions are nacessary to fully
prepare for that effort.
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Thank you for ur consideration and assistance. I'm
confident that, working togather, Congregs and the Administration
can produce a bill that will help us meet federal tobacco policy
goals--the meatr vital of which is to raduce, dramatically, the
number of children and youth who smoke.

IM/9r
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U.S. SENATOR - ARIZONA

JOHN McC

www.senste gov/~mcecain PRESS RELEASE
FOR IMMEDIATE RELEASE | CONTACT: PIA PIALORSI 202-224-2670
MONDAY, DECEMBKR 15, 1997 NANCY IVES 202-224-7130

McCAIN CALLS FOR “SPECIFICS” FROM
WHITE HOUSE AT TOBACCO HEARINGS

WASHINGTON, D.C. — Senstar John McCain (R-AZ), Chairman of the Commitice
on Commerce, Science, aod Transportation, today requested that the Administration participate
in 8 series of tobacco hearings to be held early next year to provide detaited analysiz and
specifics of the tobaceo setlement  McCain believes that the Administration’s inpt is
critical to build congressional consensus and public suppert on the issuc, in acdition 10
effectively achieving federal tobacco policy goals.

“I want to ensure that an Administation tepresentative is prepared to testify at our
hearings, and provide the Comsmirtee with the Adminisgation’s analysis, specific policy
positioh and legislarive proposals,” McCain said in a letter to President Clinton today,

“There’s lintle 10 be gained from another recitation: of-the problem or reiteration of
general goals by the Admingseration,” McCain sald. “What Congress and the public need are
specific comments and rccommendations on the torms of the global tobacco scttiement and o
what extent they should be amended to best meet our publio heaith objectives.”

In November, Senators McCain, Emest Hollings (D-SC). Slade Gorton (R-WA), and
John Rreaux (D-LA) introduced legislazion, S.1414 and S.1415, which would implement the
proposed global tobacco sertlement reached between the State Attorneys Generel and the
tobacco industry. :

“] fear the White House may simply opt (o provide general observarions, and evade
the tougher, specific direction we need,” MecCain said. “Tn order to gain the public support
necessary to move such sweeping legislaton, the Administration’s leadership and expettist is
absolutely necessary.”

The Senate Committee on Commerce, Science and Transportation has a large area of
jurisdiction including marketing, advertising, labeling and liability issues. Ta date, the
Committee has held three hearings including the Globa! Settlemant of Tobacco Litigation on
July 29, Tobacco Marketing and Youth on September 16, and the Public Herlth Benefits of 2
Global Sctlement of Tobacco Litigarion on October 9.

(letier attached)

241 Russel) Senate Office Bullcing * Washington, D.C. 20510 « Conuact Nancy Tves * 207 224-2235 TDD 202 224-7132
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The Honorabls William Clinton
The White House
Washington, DC 20500

Dear Mr. President:

Shoxrtly before adjournment of tha congressional session last
Novenbar, Senator Hollings and I, among others, introduced
legislaticn, S. 1414 and S. 1415, which would implement the
proposed global tobacco cattlament reachad between the Stata
Attorneya General and the tobacco industry.

The legielation will serve as a vehicle for analyais, debate
and action on how to best achieve federal tobacco policy goals.
Tha Senate committees which have juripdiction over tobacce policy
igsues will be holding extenaive hearings on the legislation and
relevant matters in the coming aession.

The Senate Committee on Commerce; Stience and Transportation
hags a large portion of the jurisdiction on issues touched by the
gectlement. As Chairman of the panel I intend to hold a series
of hearings in Februazy and March on the tobacce séettlement
igsues within the Committee’s jurigdiction, and we envision the
Administration playing a key ¥ole in those hearings.

HWe're confident thact you will agree, consensud is critical
if we are to ensct a bill that will win public support and best
gerve the intersacrs of the natlon. -

In order to build such consensus, and to propsrly develop
the best possible legislation, we believe it’s assantial that the
Administration be prepared to teetify with detail and specificity
on che texms of the pending tobacco bill, and tec make specific
propcaals regarding whether and how bill language should be
modified to moet appropriately and effectively achieve faderal
rcbacco policy goalsa.

T would like tc ensurs that the appropriate administration
representative 1is prepared to tesgtify at thoee hearings and to
provide the Committee with cthe Administratilon’s analysis,
specific policy positions and legislative propcsals. We
respectfully reguest your agsistance and leadership in ensuring
that the Administration takes what actions are necessary to fully
prerare for that effort.
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Thank you for your consideration and assistance. I'm
confident that, working together, Congress and the Adminisgtration
can produce a bill that will help us meet federal tobacco policy
goals--the moat vieal of which is to raduce, dramatically, the
number of children and youth who smoke.

IM/4r
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Judge fines 2 tobacco firms

St. Paul judge says companies disregarded order Jor data

By David Phelps
Star Tribune Staff Writer

The tobacco industry is en-
countering an_increasingly irri-
tated Judge Kenneth Fitzpatrick
at a time when it is asking him to
limit potentially damaging com-
mentary about its conduct, in-
cluding rseferences 10 a John
Grisham novel, during the up-
cotning trial in Ramsey County
District Courl.

/A2-31-57 M,’,,,,calao//s

On  Tuesday, Fitzpatrick
stapped two defendants with a
$100,000 fine and promises of stiff
penalties for not producing cer-
tain internal documents soughtin
the smoking-and-health lawsuit
brought by the state of Minnesota
and Blue Cross and Blue Shield of
Minnesota.

Fitzpatrick accused the com-
panies, American Tobacco Co.
and Brown & Williamson Tobac-
co Co., which acquired Amnerican

S'f“- r 7/’ I.L“""(—

two years ago, of willful disregard
of his order last May requiring the
delivery of American Tobacco’s
records to the state and Blue
Cross.

The judge said the companies’
response to his order was
“incomplete, evasive, and lacking
in good faith and due diligence.”

He said B&W's assertion that the

records left Aimnerican’s control
when it was acquired by B&W in
1994 was "highly suspect and

disingenuous.”

Fitzpatrick, who last week ac-
cused the industry of a “conspir-
acy of silence,” also ordered B&W
to pay attorneys’ fees incurred by
the state and Blue Cross while_
fighting the discovery battle and
promised to impose a fine of
$100,000 a day in two weeks if the
documents aren’t turned over by
then

Brown & Williamson spokes-
man Mark Smith said the compa-
ny does not know how to respond
to Fitzpatrick's order. “What do
you do when you're asked to do
something you can’t do?,” Smith
said.

“They [the plaintiffs) think we
have access to the files of a for-
eign company in a foreign land.
We don’t,” Smith said, referring
to American’s former European
sister company, Gallaher Ltd.,
where records of biological re-
search are believed to be on file.

Minnesota Attorney General
lubert Humphrey 11 said, “The
order speaks for itself.”
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At issue are research
Brown & Williamson
Fitzpatrick said the number of docu-
ments culled from the files of the 100-
TOBACCO CONTINUED ON 5A »

memos held by a former

in December 1994, four months after the

acquired the lagging American Tobacco

ments in the case.
Mall brands.

't comply with

documents.
Ramsey County District Judge Kenneth  Minnesota lawsuit was filed.

The ruling is a huge victory for the
Fitzpatrick said Brown & Williamson and

of $100,000 a day and crippling restric-
Minnesota attorney general and Blue

tions at trial if it doegn

orders to produce other
whose consumer fraud lawsuit against

major cigarette makers is set for trial

Jan. 20 in St. Paul.
its 1994 merger partner, American

Tobacco Co., “bave blatantly disobeyed

an order of the court” to produce docu-
13-31-97 <t. Oued Proneer Press

Cross and Blue Shield of Minnesota,

release of documents

DAVID SHAFFER STAFT WRITER
Brown & Williamson Tobacco Corp. of

Louisville, Ky., also faces additional fines

‘Tobacco firm in state suit faces record fine

m St. Paul Judge demands

$100,000 fine and to hand over 1,114

secret documents.

Lucky Strike cigarettes to pay a

tobacco company, ordering the maker of

A St. Paul judge on Tuesday levied
the largest sanction ever against a

- TOBACCO

¥ CONTINUED FROM 1A

year-old American Tobacco Co.
were “minuscule and incomplete”
and its response to court orders
“evasive and lacking in good
faith.” The judge said the merged
companies caused a seven-month
delay through the “filing of frivo-
lous appeals.”

The ruling has major implica-
tions for the upcoming Minnesota
tobacco trial. Using documents
from the companies’ files, the at-
torney general and Blue Cross
hope to prove that cigarette mak-
ers deceived the public for de-
cades about the perils of smoking
and should pay at least $1.8 billion
in medical costs for treating
smokers.

Under the ruling, Brown & Wil-
liamson must disclose to Minneso-
ta lawyers 1,114 of its most sensi-
tive documents within 10 days. As
a further penalty, the judge threw
out the company’s claims that
those documents were protected
under the doctrine of attorney-cli-
ent privilege.

Richard Daynard, chairman of
the Tobacco Products Liability
Project at Northeastern Universi-
ty in Boston, said the lawyer-held
documents could turn out to be
highly important evidence, consid-
ering the steps the company took
to prevent their disclosure.

“You have no way of knowing
how significant they are’” Day-
nard said. “If you measure it by
the risks they Jhe merged compa-
nies) have taken, presumably
these are the next step up from a
smoking howitzer.”

Daynard, who assists attorneys
suing the tobacco industry, said
only one other tobacco company,
Lorillard, has been sanctioned by
a US. court. That penalty involved
. paying opponents' attorneys fees.

Fitzpatrick similarly ordered

Brown & Williamson to pay Min-
nesota lawyers’ fees for the seven.
month fight over the documents.
No one immediately tallied the
fees, but they easily could be in
the tens of thousands of dollars.

It's also unclear how many addi-
tional documents Brown & Wil-
liamson is supposed to turn over.
An unknown number of research
papers are held by a former unit
of American Tobacco known as
Gallaher Ltd. of UK.

Brown & Williamson turned
over 3 million pages of American
Tobacco documents held in the -
United States but contends that
Gallaher now is a separate compa-
ny — and its new owner won't
relinquish its files.

“How do you produce something
that you don’t have, that you have
no control over?” said Mark
Smith, a spokesman for Brown &
Williamson. “We have done every-
thing we can to comply.”

Smith said the company doesn't
know how it will respond to the
order. It could appeal, but an ear- -
lier challenge on this issue result-
ed in a Minnesota Court of Ap-
peals order warning of sanctions if -
further appeals are made. '

Fitzpatrick made it clear that
he doesn’t accept Brown & Wil-
liamson’s argument that it is im-
possible to obtain the documents.
He called it “highly suspect and
disingenuous” and suggested the
American Tobacco merger was
“an attempt to divest itself of doc-
uments and corporate relation-
ships.”

If the Gallaher documents
aren't turned over, Brown & Wil-
liamson could face a major prob-
lem at the trial. The judge said
jurors may be told that claims of
fraud against the company have :
been established, leaving little de- :
fense against the damage claims.

Blue Cross and the attorney -
general's office made almost no
comment on the ruling, saying it
speaks for itself.
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January 14, 1998

The Honorable Tom Bliley
Chairman, Committee on Commerce
2125 Rayburn House Office Building
U.S. House of Representatives
Washington, D.C. 20515

Deag, Chairman Bliley:

With the cooperation of the plaintiffs and their attorneys in the Mangini litigation in
California, I have obtained over a thousand of pages of previously secret documents from the R J.
Reynolds Tobacco Co. These documents address one of the most important public health
questions facing our nation: Have the U.S. tobacco companies deliberately marketed tobacco
products to our children? These documents show that at least one major company, RIR, hasin
fact sought to market its tobacco products 1o children for decades.

In recent years, there has been considerable disclosure of documents from Philip Morris
and Brown & Williamson. These documents have primarily addressed tobacco industry
manipulation of nicotine and suppression of health information. There has been little disclosure of
documents from RJIR and little disclosure of documents discussing tobacco industry efforts to
market to children. The Mangini documents thus have special significance: they are the first

detailed window into RJR and the first detailed revelations of a tobacco company’s efforts to
exploit children. '

I am transmitting with this letter over 80 documents from RJR, along with a legal analysis
of the documents prepared by the lawyers for the Mangini plaintiffs. The vast majority of the
documents have never been previously been disclosed to the public! This letter summarizes some

of the most important new documents and conveys my thoughts about their legal and policy
significance.

10f the 81 documents being transmitted with this letter, it appears that fewer than 10 have
been previously disclosed to the public.
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RJR's Public Statements on Youth Smoking

Senior RJR executives have testified before the Commerce Committee that RJR does not
market cigarettes to children. On April 14, 1994, the chairman and chief executive officer of R.I.
Reynolds Tobacco Co., James W. Johnston, testified that “we do not market to children and will
not.” He also testified that “[w]e do not survey anyone under the age of 18." More than 2
decade earlier, on March 12, 1982, the then chairman and chief executive officer of R.J. Reynolds
Tobacco Co., Edward A. Horrigan, testified that “our advertising is not designed to attract new
smokers of any age and is not having that effect.”

In 1995, a few internal RJR documents began to surface that suggested that RJR has in
fact targeted children. News reports disclosed that an RIR researcher namned Claude Teague had
written a 1973 memorandum that stated that “f our Company is to survive and prosper, over the
Jong-term we must get our share of the youth market.” RJR, however, continued to deny that
these documents reflected corporate policy. In their 1996 submission to the Food and Drug
Administration, RJR stated that the Teague memorandum was not evidence of RIR corporate
policy because Teague “was never an officer of RIRT,” “never had responsibility for marketing,”
and was expressing only “his personal thought processes — not institutional positions of RIRT.”

RJR reiterated to FDA what the company had told our Committee: that they “never ‘targeted’
underage individuals.”

m he Mangini menis

The Mangini documents portray a vastly different picture of RTR’s activities than
conveyed in the company’s testimony to this Committee and its comments to FDA. They show
(1) that RJR has extensively surveyed teenage smoking behavior, (2) that RIR has designed and
implemented marketing programs to increase its share of the youth market, and (3) that RIR

executives at the most senior levels of the company -- including its board of directors -- had
detailed knowledge of these activities.

The legal analysis prepared by the lawyers for the Mangini plaintiffs summarize each of the
RJR documents being transmitted to you. Rather than repeat this detailed analysis, this letter will

highlight a few of the many significant new documents obtained through the Mangini litigation.
1. Preseptation from C.A. Tucker, Vice President of Marketing, to the Board of Directors of
Industries (Se 974 angini exhibit

This document contains an extensive discussion of the importance of the youth market and
RJR’s intentional efforts to increase its share of this underage market. Because the document is a
presentation from RJR’s most senior marketing executive to the board of directors of RIR
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Industries, the parent corporation, it reveals that RJR’s efforts to market to children were not the
“personal thought processes” of rogue employees -- but rather deliberate corporate policy
endorsed by the company’s top officials.

Specifically, the 1974 board presentation:

o

States that “this young adult market, t 14-24 , ... represent[s]
tomorrow’s cigarette business As this 14-24 age group matures, they will account
for a key share of the total cigarette volumne -- for at least the next 25 years.” (p.

D

Describes how “[b]oth Philip Morris and Brown & Williamson ... have shown
unusual strength among these younger smokers,” which “suggests continued
growth for Philip Morris and B&W as their smokers mature,” while “[ojur two
major brands, Winston and Salem, show comparative weakness ... among these
younger smokers,” which “suggests slow market share erosion for us in the years
to come unless the situation is corrected.” The document specifically reports that
“Winston is at 14% in the 14-24 age group versus Marlboro at 33%. Salemis at
9% versus Kool at 17%.” (p. 2)

Reaches the conclusion that “our strategy becomes clear for our established
brands: 1. Direct advertising appeal to the vounger smokers.” (p-3)

The board presentation also describes steps that RIR has already taken to market its
product to “young adults,” which are defined on the first page of the document as “the 14-24 age
group.” For example, the document states:

o]

“For Salemn, significant improvements have been made in the advertising, designed
for more young adult appeal under its greenery/refreshment theme. These include:
More true-to-life young adult situations. More dominant male visuals. A greater
spirit of fun.” (pp. 3-4)

“We have also increased our media efforts toward young adults for our brands.
These include: Increased advertising insertions in traditional young adult
magazines like Sports Dlustrated, Playboy and Ms. Have added new young adult
special interest magazines like Road and Track and Motorcycling. Expanded
outdoor with selective locations for maximum young adult exposure -- €.2.,
posters in Greenwich Village and in areas with large college student populations.”

(p. 6)

“For Camel Filter, we ... will have pinpointed efforts against young adults through
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its sponsorship of sports car racing and motorcyeling.” (p. 7)
o “Qur special merchandising division is in its second year with its successful

wholesale operation of premiums at beaches. ... We anticipate selling over a million
items in 1975 - a million ‘walking billboards’ for our brands.” (p. 10)

2. Memorandum from G H. Long Executive Vice President of Marketing, to E.A. Horrigan,
Chairman of R.J. Revnolds Tobacco Co (July 22_1980) (Mangini exhibit 26)

This document confirms the essential point made in the 1974 board presentation -- namely,
that increasing the company’s share of the underage market has been an important objective of
RIJR’s most senjor management. The person who prepared the 1980 memorandum was RJR’s
vice president of marketing, G.H. Long, who subsequently became the company’s chief executive
officer. The recipient of the memorandum was the then chairman of R.J. Reynolds Tobacco Co,,
Edward A. Horrigan. The title of the memorandum is “Report on Teenage Smokers (14-17).”

Like the 1974 board presentation, the document describes how RJR was losing the youth
market to Philip Morris. The memorandum states:

Last January, a report was issued ... that indicated that MP_MLWJM
59 among 14-17 vear old smokers, and specifically, Marlboro had a 52 share. This latest
report indicates that Philip Morris’ corporate share has increased by about 4 points. ...
Importantly, the report further indicates that RJR continues 10 gradually decline, and
between the spring and fall 1979 periods, RIR’s total share declined from 21.3 t0 19.9.”

And like the 1974 board presentation, the memorandum demonstrates that RJR was taking
steps to increase the number of teenagers smoking its brands. G.H. Long, the company’s senior
marketing executive, expresses the view that “[h]opefully, our various planned activities that wll
be implemented this fall will aid in some way in reducing or correcting these trends”

3. “Smokers Screening Profile (14-17), Conducted for RJ Reynolds Tobacep Co. by
National Family Opinion, Inc. (Aprl 1976) (Mangini exhibit 14)

The Mangini documents demonstrate that RJR has been secretly conducting extensive
surveys of the smoking habits of teenagers for decades. The “Smokers Screening Profile (1 3-17)"
from April 1976 is a representative example of these surveys. In this survey, the contractor hired

by RJR, National Family Opinion, analyzed the smoking habits of over 11,000 teenagers aged 14-
17.

The survey collected comprehensive data on the smoking habits and demographics of
these teenagers, including data on their brand of cigarette; cigarette consumption; cigarette
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purchasing habits; age; sex; religion; household income; education and occupation of parents; and
residence. This raw data was then compiled into hundreds of pages of detailed tables on youth
smoking habits. One typical table (Table 20) shows (1) the percentage of Newport and Kool
smokers who were male or female teenagers; (2) the subbrands these teenagers smoked (such as
Newport Soft or Newport King Box); (3) whether these teen smokers were light, average, or
heavy smokers; (4) whether Newport and Kool were smoked more heavily by young teenagers
(ages 14-15) or older teenagers (ages 16-17); (5) the occupation, education level, and income
level of the parents of the teen smokers; (6) the religion of the teen smokers; and (7) and the city
size and census region of the teen smokers.

The existence of detailed youth smoking surveys like the “Smokers Screening Profile (14-
17)” underscores the importance of the youth market to RIR. It also raises serious questions
about the veracity of RJR’s 1994 testimony to our Committee and RJR's 1996 submission to
FDA. For example, in the company’s FDA comments, RJR stated:

* As a matter of corporate policy, Reynolds conducts its brand market research only among
those aged 21 or older — and then only if they smoke. Reynolds has taken this
conservative approach since 1992. Prior to 1992, at all relevant times, Reynolds’ policy
was to conduct brand market research on all lawful smokers aged 18 and older.

4. Memorandum on “Teenage Smokers (14-17) and New Adult Smokers and Quitters” (Feb
1980 ini exhibit 17

This 1980 document is representative of the types of documents prepared by RIR to
summarize the youth smoking data collected for RIR by National Family Opinion. The document
states that “[m]any adult smokers have alreadv formed consistent smoking patterns by the time
they enter the market at age 18” (p. 1). Itthen explains that “[t]o improve our ability 1o forecast

ren i rt examines the de hic moki ehavior of 14~ rol
smokers” (p. 1). Like many other RTIR documents, this document again finds that “RJR’s share of
teenager smokers has declined” while “[t]he share of teenagers ... who smoke[] P. Morris brands
has increased” (p. 4).

S. Doc lati cificall mel rette

Many of the Mangini documents describe RJR’s plans for marketing Camel cigarettes to

underage smokers, including the development of the “Joe Camel” campaign. These documents
include the following:

o A 1973 RIR marketing document states that “fi]n view of the need to reverse the
preference for Marlboros among younger smokers, ... ic st
might get a much higher readership among younger people than any other tvpe of
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gopy. It would certainly seem worth testing a heavy dose of thus type of copyina
test market to get a research reading on percentage of readership and copy recall.”
(Mangini exhibit 8, p. 5)

o A 1975 memorandum to C.A. Tucker, the vice president for marketing, states that
“{t]o ensure increased and longer-term growth for Camel Filter, the brand must
increase its share penetration among the 14-24 age group which have a new set of

more liberal values and which represent tomorrow’s cigarette business.” (Mangini
exhibit 13)

) A 1990 document on “Camel Brand Promotion Opportunities” states that “[t]arget
mokers are approachine adulthood. ... Their key interests include girls, cars,
music, sports and dancing.” (Mangini exhibit 69)

In public statements, RIR has continually emphasized that peer pressure - not advertising
-- causes children to smoke. In the company’s 1982 testimony to the Committee, Edward
Horrigan testified that “[p]eer pressure and not our advertising provides the impetus for smoking
among young people.” Twelve years later, James Johnston made the same poirt, testifying that
“the driving force in an underage person starting to smoke 18 peer pressure.” What the Mangini
documnents show, however, is that RIR deliberately tried to capitalize on peer pressures to
increase teen smoking of Camel cigarettes. For example, a 1986 memorandum on the new Joe
Camel advertising campaign states:

Camel advertising will be directed toward using peer acceptance/influence to provide the
motivation for target smokers to select Camel. Specifically, advertising will be developed
with the objective of convincing target smokers that by selecting Camel as their usual

brand they will project an image that will enhance their acceptance among their peers.
(Mangini exhibit 58, p. 1)

6. Documents Relating to “Young Adult Smokers”

The Mangini documents contain nUMErous references to targeting “young adult smokers.”
RJR has publicly asserted that these “young adult smokers” are smokers 18 years old and older.
As the Mangini lawyers demonstrate in their comprehensive analysis, however, the term “young
adult smokers” became a company code-word for teen smokers. For example, one 1987
document discussing “Project LF,” the code-name for Camel Wides, states “Project LF is a wader

circumference non-menthol cigarette targeted at younger adult male smoker (primadly 13-24 year
old male Marlboro smokers)” (Mangini exhibit 41).
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The Legal and Policy Signific f the Mangini Do nt

The Mangini documents have obvious legal significance. In the recent criminal
information against DNA Plant Technology, Justice Department lawyers stated that they had
found evidence that a tobacco company “knowingly concealed” material information from FDA.
The Manginj documents raise similar issues. They reveal corporate activities that appear to
conflict directly with the testimony of RJR executives before this Committee and the company’s
comments to FDA. Whether the executives committed perjury or otherwise made illegal false
statements to this Committee or FDA is a matter that the Justice Department should thoroughly
investigate.

The Mangini documents also have major policy significance. The documents reveal that
tobacco companies have an enormous financial stake in attracting teen smokers. As the 1974
board presentation recognized, “the 14-24 age group ... represent{s] tomorrow’s cigarette
busingss.” Congress’s efforts to restrict youth smoking will be doomed to failure unless we grasp

this point and create a legal framework that removes the companies’ incentives to exploit our
children.

It will not be enough for Congress to pass laws that restrict tobacco advertising and
marketing. As they have in the past, the companies will find ways to circumvent these laws.
Indeed, one of the Mangini documents, an RJR report prepared in the early 1990s entitled
“Qperating in a Restricted Environment,” presents “sales/marketing recommendations” for
minimizing the impact of advertising bans. It recommends that RIR “[p]lace even greater priority
on direct marketing,” “more thoroughly develop” the “retail environment,” and preserve the gains
from its Camel campaign by “transfer[ing] Old Joe’s irreverent, fun loving personality to other
creative properties which do not rely on models or cartoon depictions.” Indeed, the analysis sees
benefits for RJR in advertising restrictions, stating “[w}hile we would stand to lose minor brand
styles, with five of the top ten brands currently, RIR could bepefit from this type of industry
profile change on a relative basis” (Mangini exhibit 61, pp. 1.4, 5,9).

The lesson in the Mangini documents is that Congress must enact a new approach. We
must set targets for reducing youth smoking rates and hold the tobacco companies individually
accountable for achieving these reductions. RJR needs to know that if it does not reduce the
number of children smoking its products, it will face additional restrictions, such as sigmficant
price increases, that will place the company at a competitive disadvantage. Only this kind of
approach will fundamentally change the tobacco company’s economic incentives.

The Mangini documents thus underscore one of the central policy recommendations of the
Koop-Kessler Committee and, more recently, the Institute of Maedicine: the need for company-
specific performance standards for reducing youth smoking. As the IOM recognized earlier this
month in its most recent tobacco report, “[ilncentives to reduce youth tobacco use will be most
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powerful if penalties for failure to achieve goals fall hardest on those firms making brands
attractive to underage users.”

Mr. Chairman, I know you sincerely want to reduce the incidence of youth tobacco use in
the United States. The documents that I am transmitting to you today emphasize the importance
of this goal and provide insights on how we can best achieve it. I value your leadership on this
issue and look forward to working with you to achieve our common goal this year.

Singerely,

...

Member of Congress

cc: * Members of the Committee on Commerce
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Congress Releases Tobacco Papers to Public

WASHINGTON (Reuters) - A sensitive batch of tobacco industry documents that may shape the coming
congressional debate on tobacco settlement legislation was made public Thursday.

Virginia Republican Thomas Bliley, the House Commerce Committee chairman who obtained more than
800 documents under subpoena this month, made the papers public on the Internet.

Bliley said Congress must review the documents before considering legislation based on an agreement
reached last June by tobacco industry and state attorneys general.

L ]
Under that deal, the industry would pay $368.5 billion and make health concessions but would win
partial immunity from future lawsuits.

The settlement must be enacted by Congress, where many anti-tobacco lawmakers have demanded
tougher terms for the industry. If the tobacco industry documents contain damaging revelations, or
evidence of crime, it would strengthen the hand of the industry foes.

The 864 papers are part of a much larger cache being stored in warehouses in the United States and
Britain and being bitterly fought over in court, especially in the pending Minnesota lawsuit against the
industry.

Earlier Related Stories

1 Coneress Makes Tobacco Papers Public on 'Net - Thu Dec 18 10:02 am
= Tobacco Documents Likely to be Public Soon - Thu Dec 18 6:49 am
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Judge fines 2 tobacco firms

St. Paul judge says companies disregarded order for data

By David Phelps
Star Tribune Staff Writer

The tobacco industry is en-
countering an_increasingly irri-
tated Judge Kenneth Fitzpatrick
at a time when it is asking himn to
limit potentially damaging comn-
mentary about its conduct, in-
cluding references to a Jjohn
Grisham novel, during the up-
coming trial in Ramsey County
District Court.

/az'Bl.ﬁ 7 M,‘,,,,calao//s

On  Tuesday, Fitzpatrick
slapped two defendants with a
$100,000 fine and promises of stiff
penalties for not producing cer-
tain internal documents sought in
the smoking-and-health lawsuit
brought by the state of Minnesota
and Blue Cross and Blue Shield of
Minnesota.

Fitzpatrick accused the com-
panies, American Tobacco Co.
and Brown & Williamson Tobac-
¢o Co., which acquired American

Star Triburtc

two years ago, of willful disregard
of his order last May requiring the
delivery of American Tobacco’s
records to the state and Blue
Cross.

The judge said the companies’
response (o his order was
“incomplete, evasive, and lacking
in good faith and due diligence.”
He said B&W's assertion that the
records left American’s control
when it was acquired by B&W in
1994 was “highly suspect and

disingenuous.”

Fitzpatrick, who last week ac-
cused the industry of a “conspir-
acy of silence,” also ordered B&W
to pay attorneys’ fees incurred by
the state and Blue Cross while_
fighting the discovery battle and
promised to impose a fine of
$100,000 a day in two weeks if the
documents aren't turned over by
then.

Brown & Williamson spokes-
man Mark Smith said the compa-
ny does not know how to respond
to Fitzpatrick's order. “What do
you do when you're asked to do
something you can’t do?,” Smith
said.

“They [the plaintiffs] think we
have access to the files of a for-
cign company in a foreign land.
We don’t,” Smith said, referring
to American's former European
sister company, Gallaher Ltd.,
where records of biological re-
search are believed to be on file.

Minnesota Attorney General
Hubert Humphrey Il said, “The
order speaks for itself.”
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year-old American Tobacco Co.
were “minuscule and incomplete”
and its response to court orders
“evasive and lacking in good
faith.” The judge said the merged
companies caused a seven-month
delay through the “filing of frivo-
lous appeals.”

The ruling has major implica-
tions for the upcoming Minnesota
tobacco trial. Using documents
from the companies’ files, the at-
torney general and Blue Cross
hope to prove that cigarette mak-
ers deceived the public for de-
cades about the perils of smoking
and should pay at least $1.8 billion
in medical costs for treating
smokers.

Under the ruling, Brown & Wil-
liamson must disclose to Minneso-
ta lawyers 1,114 of its most sensi-
tive documents within 10 days. As
a further penalty, the judge threw
out the company’'s claims that
those documents were protected
under the doctrine of attorney-cli-
ent privilege.

Richard Daynard, chairman of
the Tobacco Products Liability
Project at Northeastern Universi-
ty in Boston, said the lawyer-held
documents could turn out to be
highly important evidence, consid-
ering the steps the company took
to prevent their disclosure.

“You have no way of knowing
how significant they are,” Day-
nard said. “If you measure it by
the risks they (the merged compa-
nies) have taken, presumably
these are the next step up from a
smoking howitzer.”

Daynard, who assists attorneys
suing the tobacco industry, said
only one other tobacco company,
Lorillard, has been sanctioned by
a US. court. That penalty involved
. paying opponents’ attorneys fees.

Fitzpatrick similarly ordered

Brown & Williamson to pay Min-
nesota lawyers’ fees for the seven-
month fight over the documents.
No one Immediately tallied the
fees, but they easily could be in
the tens of thousands of dollars.

It’s also unclear how many addi-
tional documents Brown & Wil-
liamson is supposed to turn over.
An unknown number of research
papers are held by a former unit
of American Tobacco known as
Gallaher Ltd. of UK.

Brown & Williamson turned
over 3 million pages of American
Tobacco documents held in the .
United States but contends that
Gallaher now is a separate compa-
ny — and its new owner won't
relinquish its files.

“How do you produce something
that you don’t have, that you have
no control over?” said Mark
Smith, a spokesman for Brown &

-Williamson. “We have done every-

thing we can to comply.”

Smith said the company doesn’t
know how it will respond to the
order. It could appeal, but an ear-
lier challenge on this issue result-
ed in a Minnesota Court of Ap-
peals order warning of sanctions if '
further appeals are made. ‘

Fitzpatrick made it clear that
he doesn’t accept Brown & Wil-
liamson's argument that it is im-
possible to obtain the documents.
He called it “highly suspect and
disingenuous” and suggested the -
American Tobacco merger was
“an attempt to divest itself of doc-
uments and corporate relation-
ships.” :

If the Gallaher documents -
aren’t turned over, Brown & Wil-
liamsen could face a major prob-
lem at the trial. The judge said
jurors may be told that claims of
fraud against the company have ;
been established, leaving little de- |
fense against the damage claims.

Blue Cross and the attorney :
general’s office made almost no
comment on the ruling, saying it :
speaks for itself. :
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January 14, 1998

The Honorable Tom Bliley
Chairman, Committee on Commerce
2125 Rayburn House Office Building
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Bliley:

With the cooperation of the plaintiffs and their attorneys in the Mangini litigation in
California, ] have obtained over a thousand of pages of previously secret documents from the R.J.
Reynolds Tobacco Co. These documents address one of the most important public health
questions facing our nation: Have the U.S. tobacco companies deliberately marketed tobacco
products to our children? These documents show that at least one major company, RIR, has in
fact sought to market its tobacco products to children for decades.

In recent years, there has been considerable disclosure of documents from Philip Morms
and Brown & Williamson. These documents have primarily addressed tobacco industry
manipulation of nicotine and suppression of health information. There has been little disclosure of
documents from RJR and little disclosure of documents discussing tobacco industry efforts to
market to children. The Mangini documents thus have special significance: they are the first

detailed window into RJR and the first detailed revelations of a tobacco company’s efforts to
exploit children. -

I am transmitting with this letter over 80 documents from RJR, along with a legal analysis
of the documents prepared by the lawyers for the Mangini plaintiffs. The vast majority of the
documents have never been previously been disclosed to the public.! This letter surmnarizes some

of the most important new documents and conveys my thoughts about their legal and policy
significance.

10f the 81 documents being transmitted with this letter, it appears that fewer than 10 have
been previously disclosed to the public.
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RJIR’s Public Statements of Youth Smoking

Senior RJR executives have testified before the Commerce Committee that RJR does not
market cigarettes to children. On April 14, 1994, the chairman and chief executive officer of RJ.
Reynolds Tobacco Co., James W. Johnston, testified that “we do not market to children and will
not.” He also testified that “fw]e do not survey anyone under the age of 18.” More than a
decade earlier, on March 12, 1982, the then chairman and chief executive officer of R.J. Reynolds
Tobacco Co., Edward A. Horrigan, testified that “our advertising is not designed to attract new
smokers of any age and is not having that effect.”

In 1995, a few internal RJR documents began to surface that suggested that RJR has In
fact targeted children. News reports disclosed that an RIR researcher named Claude Teague had
written a 1973 memorandum that stated that “if our Company 1s to survive and prosper, over the
long-term we must get our share of the youth market.” RIJR, however, continued to deny that
these documents reflected corporate policy. In their 1996 submission to the Food and Drug
Administration, RJR stated that the Teague memorandum was not evidence of RJR corporate
policy because Teague ““was never an officer of RJRT,” “never had responsibility for marketing,”
and was expressing only “his personal thought processes -- not institutional positions of RIRT.”

RJR reiterated to FDA what the company had told our Committee: that they “never ‘targeted’
underage individuals.”

m he Mangini menis

The Mangini documents portray a vastly different picture of RJIR’s activities than
conveyed in the company’s testimony to this Committee and its comments to FDA. They show
(1) that RJR has extensively surveyed teenage smoking behavior, (2) that RIR has designed and
implemented marketing programs to increase its share of the youth market, and (3) that RIR

executives at the most senior levels of the company -- including its board of directors -- had
detailed knowledge of these activities.

The legal analysis prepared by the lawyers for the Mangini plaintiffs summarize each of the
RJR documents being transmitted to you. Rather than repeat this detailed analysis, this letter will
highlight a few of the many significant new documents obtained through the Mangini litigation.

1. P ion from C.A. Tuc Vice Presid fM ing_to th rd of Directors of
Industries 974 anoini exhibit

This document contains an extensive discussion of the importance of the youth market and
RJR’s intentional efforts to increase its share of this underage market. Because the document is a
presentation from RJR’s most senior marketing executive to the board of directors of RIR
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Industries, the parent corporation, it reveals that RIR’s efforts to market to children were not the
“personal thought processes” of rogue employees -- but rather deliberate corporate policy
endorsed by the company’s top officials.

Specifically, the 1974 board presentation;

o)

States that “this young adult market, the 14-24 age group, ... represent[s]
w’s cigaret iness. As this 14-24 age group matures, they will account

for a key share of the total cigarette volume -- for at least the next 25 years.” (p.

1y

Describes how “[bJoth Philip Morris and Brown & Williamson ... have shown
unusual strength among these younger smokers,” which “suggests continued
growth for Philip Morris and B&W as their smokers mature,” while “[ojur two
major brands, Winston and Salem, show comparative weakness ... among these
younger smokers,” which “suggests slow market share erosion for us in the years
to come unless the situation is corrected.” The document specifically reports that
“Winston is at 14% in the 14-24 age group versus Marlboro at 33%. Salem is at
9% versus Kool at 17%.” (p. 2)

Reaches the conclusion that “our strategy becomes clear for our established
brands: 1. Direct isin the er rs.” (p.3)

The board presentation also describes steps that RIR has already taken to market its
product to “young adults,” which are defined on the first page of the document as “the 14-24 age
group.” For example, the document states:

0

“For Salem, significant improvements have been made in the advertising, designed
for more young adult appeal under its greenery/refreshment theme. These include:

More true-to-life young adult situations. More dominant male visuals. A greater
spirit of fun.” (pp. 3-4)

“We have also increased our media efforts toward young adults for our brands.
These include: Increased advertising insertions in traditional young adult
magazines like Sports Dlustrated, Playboy and Ms. Have added new young adult
special interest magazines like Road and Track and Motorcycling. Expanded
outdoor with selective locations for maximum young adult exposure -- €.2,,

posters in Greenwich Village and in areas with large college student populations.”
(p- 6)

“For Camel Filter, we ... will have pinpointed efforts against young adults through
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its sponsorship of sports car racing and motorcycling.” (p. 7)
) “Qur special merchandising division is in its second year with its successful
wholesale operation of premiums at beaches. ... We anticipate selling over a million

items in 1975 -- a million ‘walking billboards’ for our brands.” (p. 10)

2. Memorandum from G H. Long Executive Vice President of Marketing, 10 E.A Homgan
Chairman of R.J. Revnolds Tobacco Co, (July 22, 1980) (Mangini exhibit 26)

This document confirms the essential point made in the 1974 board presentation -- namely,
that increasing the company’s share of the underage market has been an important objective of
RJR’s most senior management. The person who prepared the 1980 memorandum was RJIR’s
vice president of marketing, G.H. Long, who subsequently became the company’s chief executive
officer. The recipient of the memorandum was the then chairman of R.J. Reynolds Tobacco Co,,
Edward A. Horrigan. The title of the memorandum 1s “Report on Teenage Smokers (14-17).”

Like the 1974 board presentation, the document describes how RJR was losing the youth
market to Philip Morris. The memorandum states:

Last January, a report was issued ... that indicated that Philip Morris had a total share of
59 among_14-17 vear old smokers, and specificaily, Marlboro had a 52 share. This latest

report indicates that Philip Morris’ corporate share has increased by about 4 points. ...
Importantly, the report further indicates that RJR continues 10 gradually decline, and
between the spring and fall 1979 periods, RIR’s total share declined from 21.3 t0 19.9.”

And like the 1974 board presentation, the memorandum demonstrates that RIR was taking
steps to increase the number of teenagers smoking its brands. G.H. Long, the company’s senior
marketing executive, expresses the view that “[hjopefully, our various planned activities that will

be implemented this fall will aid in some way HMMW
3. “Smokers Screening Profile (14-17), Conducted for R.J Reynolds Tobacco Co. by
National Family Opinion, Inc. (Aprl 1976) (Mangini_exhibit 14)

The Maneini documents demonstrate that RIR has been secretly conducting extensive
surveys of the smoking habits of teenagers for decades. The “Smokers Screening Profile (14-17)”
from April 1976 is a representative example of these surveys. In this survey, the contractor hired

by RJR, National Family Opinion, analyzed the smoking habits of over 11,000 teenagers aged 14-
17.

_ The survey collected comprehensive data on the smoking habits and demographics of
these teenagers, including data on their brand of cigarette; cigarette consumption; cigarette
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purchasing habits; age; sex; religion; household income: education and occupation of parents; and
residence. This raw data was then compiled into hundreds of pages of detailed tables on youth
smoking habits. One typical table (Table 20) shows (1) the percentage of Newport and Kool
smokers who were male or female teenagers; (2) the subbrands these teenagers smoked (such as
Newport Soft or Newport King Box); (3) whether these teen smokers were light, average, or
heavy smokers; (4) whether Newport and Kool were smoked more heavily by young teenagers
(ages 14-15) or older teenagers (ages 16-17); (5) the occupation, education level, and income
level of the parents of the teen smokers; (6) the religion of the teen smokers; and (7) and the city
size and census region of the teen smokers.

The existence of detailed youth smoking surveys like the “Smokers Screening Profile (14-
17)” underscores the importance of the youth market to RJR. It also raises serious questions
about the veracity of RIR’s 1994 testimony to our Commuttee and RJR’s 1996 submission to
FDA. For example, in the company’s FDA comments, RIJR stated:

As a matter of corporate policy, Reynolds conducts its brand market research only among
those aged 21 or older -- and then only if they smoke. Reynolds has taken this
conservative approach since 1992. Prior to 1992, at all relevant times, Reynolds’ policy
was to conduct brand market research on all lawful smokers aged 18 and older.

4 Memorandum on “Teenage Smokers ( 14-17) and New Adult Smokers and Quitzers” (Feb
1980 ini exhibit 17

This 1980 document is representative of the types of documents prepared by RIR to
summarize the youth smoking data collected for RIR by National Family Opinion. The document
states that “[m]any adult smokers have already formed consistent smoking patterns by the time
they enter the market at age 18” (p. 1). It then explains that “{t]o improve our ability to forecast

ren i rt examines the de hic moki ehavior of 14- rol
smokers” (p. 1). Like many other RIR documents, this document again finds that “RJR’s share of

teenager smokers has declined” while “[t]he share of teenagers ... ho smoke[] P. Morris brands
has increased” (p. 4).

S. Doc fati cificall el Cigarette

Many of the Mangini documents describe RJR’s plans for marketing Camel cigarettes to

underage smokers, including the development of the “Joe Camel” campaign. These documents
include the following:

o A 1973 RIR marketing document states that “[i]n view of the need to reverse the

preference for Marlboros among younger Smokers, ... (a] comic stnp type cOpY
mi much hi re ip a o r pe han h f
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copy. It would certainly seem worth testing a heavy dose of this type of copy in a
test market to get a research reading on percentage of readership and copy recall.”
(Mangini exhibit 8, p. 5)

o} A 1975 memorandum to C.A. Tucker, the vice president for marketing, states that
“[t]o ensure increased and longer-term erowth for Camel Filter, the brand must
1 eits s enetratj mon 14- e which have a new set of

more liberal values and which represent tomorrow’s cigarette business.” (Mangini
exhibit 13)

) A 1990 document on “Camel Brand Promotion Opportunities” states that “[t]arget
mokers are approaching adulthood. ... Their key interests include girls, cars,
music, sports and dancing.” (Mangini exhibit 69)

In public statements, RJIR has continually emphasized that peer pressure -- not advertising
- causes children to smoke. In the company’s 1982 testimony to the Committee, Edward
Horrigan testified that “[p]eer pressure and not our advertising provides the impetus for smoking
among young people.” Twelve years later, James Johnston made the same poin, testifying that
“the driving force in an underage person starting to smoke is peer pressure.” What the Mangini
documents show, however, is that RIR deliberately tried to capitalize on peer pressures to

increase teen smoking of Camel cigarettes. For example, a 1986 memorandum on the new Joe
Camel advertising campaign states:

Camel advertising will be directed toward using peer acceptance/influence 10 provide the
tivati r target s s to select |. Specifically, advertising will be developed

with the objective of convincing target smokers that by selecting Camel as their usual

brand they will project an image that will enhance their acceptance among their peers.
(Mangini exhibit 58, p. 1)

6. Doc nts Relati “Youn mokers”

The Mangini documents contain numerous references to targeting “young adult smokers.”
RJR has publicly asserted that these “young adult smokers” are smokers 18 years old and older.
As the Mangini lawyers demonstrate in their comprehensive analysis, however, the term “young
adult smokers” became a company code-word for teen smokers. For example, one 1987
document discussing “Project LF,” the code-name for Camel Wides, states “Project LF is a wader
circumference non-menthol cigarette t t er ad le s r (primarcily 13-24 year
old male Marlboro smokers)” (Mangini exhibit 41).
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The Legal and Policy Signific fth angini Do nt

The Mangini documents have obvious legal significance. In the recent criminal
information against DNA Plant Technology, Justice Department lawyers stated that they had
found evidence that a tobacco company “knowingly concealed™ material information from FDA.
The Mangini documents raise similar issues. They reveal corporate activities that appear to
conflict directly with the testimony of RJR executives before this Committee and the company’s
comments to FDA. Whether the executives committed perjury or otherwise made illegal false

statements to this Committee or FDA is a matter that the Justice Department should thoroughly
investigate.

The Mangini documents also have major policy significance. The documents reveal that
tobacco companies have an enormous financial stake in attracting teen smokers. As the 1974
board presentation recognized, “the 14-24 age group ... represent{s] tomorrow’s cigarette
business.” Congress’s efforts to restrict youth smoking will be doomed to failure unless we grasp

this point and create a legal framework that removes the companies’ incentives to exploit our
children.

It will not be enough for Congress to pass laws that restrict tobacco advertising and
marketing. As they have in the past, the companies will find ways to circumvent these laws.
Indeed, one of the Manginj documents, an RJR report prepared in the early 1990s entitled
“QOperating in a Restricted Environment,” presents “sales/marketing recommendations” for
minimizing the impact of advertising bans. It recommends that RJR “[p]lace even greater prionty
on direct marketing,” “more thoroughly develop” the “retail environment,” and preserve the gains
from its Camel campaign by “transfer[ing] Old Joe’s irreverent, fun loving personality to other
creative properties which do not rely on models or cartoon depictions.” Indeed, the analysis sees
benefits for RIR in advertising restrictions, stating “[w}hile we would stand to lose minor brand

styles, with five of the top ten brands currently, 1d fit fr i n
profile chapge on a relative basis” (Mangini exhibit 61, pp. 1, 4, 5, 9)-

The lesson in the Mangini documents is that Congress must enact a new approach. We
must set targets for reducing youth smoking rates and hold the tobacco companies individually
accountable for achieving these reductions. RJR needs to know that if it does not reduce the
number of children smoking its products, it will face additional restrictions, such as significant
price increases, that will place the company at a competitive disadvantage. Only this kind of
approach will fundamentally change the tobacco company’s economic incentives.

The Mangini documents thus underscore one of the central policy recommendations of the
Koop-Kessler Commuttee and, more recently, the Institute of Medicine: the need for company-
specific performance standards for reducing youth smoking. As the IOM recognized earlier this
month in its most recent tobacco report, “[ilncentives to reduce youth tobacco use will be most
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powerful if penalties for failure to achieve goals fall hardest on those firms making brands
attractive to underage users.”

Mr. Chairman, I know you sincerely want to reduce the incidence of youth tobacco use in
the United States. The documents that I am transmitting to you today emphasize the importance
of this goal and provide insights on how we can best achieve it. I value your leadership on this
issue and look forward to working with you to achieve our common goal this year.

Sincerely,

o

Member of Congress

cc: Members of the Committee on Commerce
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Congress Releases Tobacco Papers to Public

WASHINGTON (Reuters) - A sensitive batch of tobacco industry documents that may shape the coming
congressional debate on tobacco settlement legislation was made public Thursday.

Virginia Republican Thomas Bliley, the House Commerce Committee chairman who obtained more than
800 documents under subpoena this month, made the papers public on the Internet.

Bliley said Congress must review the documents before considering legislation based on an agreement
reached last June by tobacco industry and state attorneys general.

Under that deal, the industry would pay $368.5 billion and make health concessions but would win
partial immunity from future lawsuits.

The settlement must be enacted by Congress, where many anti-tobacco lawmakers have demanded
tougher terms for the industry. If the tobacco industry documents contain damaging revelations, or
evidence of crime, it would strengthen the hand of the industry foes.

The 864 papers are part of a much larger cache being stored in warehouses in the United States and
Britain and being bitterly fought over in court, especially in the pending Minnesota lawsuit against the
industry.

Earlier Related Stories

7 Congress Makes Tobacco Papers Public on 'Net - Thu Dec 18 10:02 am
17 Tobacco Documents Likely to be Public Soon - Thu Dec 18 6:49 am
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jJanuary 9, 1998

The 1 {onorable Tom Bliley
Chairman, Comamittee on Commerce
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chalrman:

concerming additional questions submitted by members of the Commerce Coi mittec, the ———

In response to your letter, dated November 21, 1997, to Secretary ShaFnﬂa
decretary asked me to provide you with the enclosed responses.

Thank yous for the opportunity to complete the Committee’s hearing record.

Sincerely,
A [
U 1
Richard §. Tarplin
Assistant Secretary for Legislation |

Enclosire
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among varloys populativus, including tobacco use among cthnic/racial groups,
were identified as the result of NIDA-spensored research. For example, [the
Monitoring the Future Survey tracks changes in the beliefs, attitudes, angi drug use
of young people in the United States. The Community Epldemiology Work Group
provides descriptive and analytical information regarding the nature and patterns ot
drug abuse, emerging trends, characteristics of vulnerable populations and social
and health consequences.

|
In addition to analyzing and manitoring trends in smoking behavior, NIl A sponeors
research into effective pravention programs to meet the specific needs df minority
populations, including African Americans. For example, NIDA Is currestly funding
the Tri-Ethnic Center for Prevention Research at Colorado State University to study
drug abuse prevention among minority youth as well as several other gfants

specifically addressing prevention issues among minority youth. All of these studies
have tobacco use as a major target of prevention efforts. |

To better understand the root causes of the obscrved racial and ethnic fferences,
NIDA also Is sponsoring research to examine nicotine sensitfvity in minprity
populations. For example, an nvestigator at the San Francisco GeneraliHospital,
has an ongolng grant exploring individual and ractal/ethnic differences
susceptibility to tabacco addiction and Its health consequences focusing on nicctine
pharmacokinetics and metabolism. Another grant, *Blobshavioral Nlegtine
Dependence in Black Women,” is examining smoking behavior, nicotine
metabolism and the affect of menthol<containing cigarettes on smoking |behavior
specifically in African American women. As a better understanding of the
underlying biochemical mechanisms of these differences is developed, treatment
programs can be designed to address the needs of tho African Amerlicart community.
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tobacco and atcohol use. These interventions emphasize parentfamily member
involvement In such issues. Investigators at Duke University are focusi 4g on
techniques related to cancer risk communication among African-Ameri¢ans in order
to develop cost-effactive interventions to improve decision-making about cancer
related behaviors such as smoking reduction and increased use of mamj ography.
NCl-supported investigators at San Dtego State University have recently begun a
praject entlitled, “Reducing Cancer Risk in Migrant Hispanic Adolescents,” designed
specifically to reduce tobacco use among Hispanic youth ages 12 to 1

Lastly, NC) has developed and funded a variety of innovative tobacco i vtervention
programs for Native Americans. These projects have dealt with a varle{y of
techniques 10 reduce habitual tobacco use among both adolescents and adulits. For
example, investigators at the Center for American Indian Research and Education
and the University of Callfornia-Berkeley largeted fourteen rural and fogr urben
northern Califomia Indian clinics to increase long-term smoking cessatibn through

health-provider-based investigations. At the University of New Mexlcou
investigators included Indian children in grades 5-7 in fourteen schoolsiin Now

Mexico and Arizona to compare the effectiveness of a school-based cufricufum
~ versus curricula augmented with family/communtty Interventions. ot
investigations among Native Americans are being conducted.

National Heart, Lung, and Blood lnstitutc (NHLBI) Menthol cigare
number of questions for basic science, clinical science, and public hea
only ba answered by further research. In particular, it is not clear whether a
preference for menthol cigarattes among blacks and Astans is culturally; derived or
the result of selective advertising. However, understanding racial and ¢ultural
differencas {n smoking patlers an braind pneferences is critical to the fuccess of a
public health effort to reduce consumption of tabacco products.

(n the area of smoking prevention, NHLBI research is seeking to undery
specific reasons for hablitual smoking. For example, one project is exa ining
natlonal survey data to uncover attitudes and practices that lead to acqplsition of
smoking habits among African American teenagers. '

A number of studies are attempting to identify effective ways of encouraging,
facilitating smoking cessation among minorities. For example, interventions are
being delivered through prevention coordinators in the primary Care sejting,
churches and other African Amarican community organizations, publi¢ health

niirses providing care to matemity patients, and pediatric clinics serving low-
income young mothers.

National Insutute on Drugy Abuse (NJDAX NIDA research spans many; areas from
prevention to treatment. Many of the observed differences in drug use behaviars

]
|
!
|
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important strides are being taken in understanding the rale of tobacco among youth
and adults in minority communities. ‘]

|
CDCs National Center for Chronic Disease Prevention and Health Promotion,
Office on Smoking and Health: Smoking patterns differ significantly een
African American and white youth. In 1993, white high school students had double
the smoking prevalence of black high schoof students. To batter underltand these
large differences In youth smoking among racial groups, CDC is sponsgring
multisita collaboralive qualitative research among teenagers. This resaare
cevealed striking differences in teen attitudes and determinants of smoking by race.
For example, African American girls report particularly negative perce fony of
smoking and the potential impact of smoking on their reputations and future; these
attitudes correspond to the lower smoking rates experienced among Aftican
American girls as compared 10 white girls.

~ The upcoming Surgeon General’s Report on tobacco use among minotjty
populations will review the latest cesearch findings on the health conséquences of
tobacco use, Including use of mentholated products, among minority p pulations.
Tha report also will review pattems of use, factors influencing tobaccoluse, and
tobacco contral and education efforts among minority populations. |

' ! .
National Cancer tnstitute (NCT); Mirnority smoking Interventions have remainad a
strong focus of NCl-suppotted smoking control research. For example, ‘lln the 17
state ASSIST demonstration projects, all participating sites are required to address
minofity smoking lssues. Mora than 10 million African Americans and seven
million Hispanics or members of other ethnic groups are affected by ABSIST
cessation and prevention interventivis.

|

Additionally, NCI supports a broad portfalio of behaviaral and interve‘-;ntion research
related to tobacco use among African American, Hispanic and Native Americans. -
For example, NCI continues to support two broad-based community-oflented cancer
prevention and control inktiatives almed specifically at Black and Hispanlc
papulations which have significant smoking control components. Th  National
Black Leadership Initiative on Cancer and the Natlonal Hispanic Leadgrship
Initiative on Canger represent grassroots efforts to reduce cancer incidence and
mortality by modifying environmental and lifestyle factors which ha ' been
assoclated with increased cancer risk. |

An NCl-supported project conducted at Stanford University (entitied Community-
Based Approaches to Tobacww Coritrol) Is designed to provide postdottoral triining '
in community-based intervention strategies, including interventions fogused on
minority groups. Investigators at Columbia Universily are testing intetvention
strategics suitable for community sites to reduce cancer risks associ with

S A 4 T e WA
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RESPONSE: Public health studies of tobacco use and the incidence of td
related death and disease are necessary to determine accurately the sc
problem within minority communities. Many of these issues will be
the upcoming Surgcon General's Report on Tohacco Use among Mino.
Populations. However, significant data gaps must be closed before we
that effective measures to prevent and contro! tobacco use among min
are successful.

ty
an be sure
ity youth

|

Culturally appropriate strategies arc created through partnership and coklaboratlon
with members of minarity population groups. This collaboration promotes a sense
of ownership, enhances receptivity, and elevates the Impact of tobacce l;contml
messages 1o minorily yauth. The experience of the Department of Health and
Human Services is extensive. For example, the Centers for Disease Cofitrol and
Prevention (CDC) fund 32 stales, the District of Columbia and several national
organizations to ensure participation by diverse community groups, litlons and
leaders to strengthen tobacco control Initiatives nationwlde. NIH’s Natonal Cancer
Insthute (NCI funds 17 states for tobacco amntrol. NCi initiated a Multicultural
Committee which seeks to address diversity issues in tobacco control ramming.
The Indian Health Service also reduces tobaccu use through cessation programs and
several policy efforts. The Health Resources and Services Administratién researches
the effectiveness of medical care delivery systems which treat nicotine }bddlctlon
and provide training prugrams that reach many minority communities. |
|
Bullding on this experience, the Administration will continue 10 wo:k’sﬁtuh Cungress
to make sure that the health research and tobacco control programs th*t result from
this legislation are responsive to our minority communities. |
|

|
In addition to research for effective prevention and cessations progm'rhji for
minorities, thera are a number of minority health issues related to tobarco use that

requlre further research. For example, 76 percent of African Americans smoke
menthol cigarettes compared with 23 percent of whites.

This is particularly disconcerting since menthol cigarettes can be inhalpd more
deeply, and therefore, causc moro damage to the lungs. However, t admit that
research on menthol cigarettes is severely lacking. What kinds of reselirch efforts
can be undertaken on menthol clgarettes and other tobacco-related pu ltc health
Issues that are specific to the minority community? I

RESPONSE; Research that examines the causes and uitimate effects of gobacco use
is being conducted by several Public Health Service (PHS) agencies, particularly the
Centers for Disease Control and Preventiun (CDC) and the National inbtitutes of
Health (NIH). While this rasearch has not facused on additives in cigafettes,




Questions submitted by MR. RUSH

1.

~o e - - Nt l— -

racelved less than me percent (0.4%) of the Naticnal Institutes of Health (NIH)
research that was awarded by NIH in 1991. These rates have not impreved
significantly since then, “

|
Although minority medical schools and educational insfitutions recelve little federal
assistance for minarity health research, they continue to commit slgnifi I:m't funds to
this vital area.

The Chronicle of Higher Education has reported that African American ﬁ:holars
-V

I
L
Researchers at minority institutions are most likely to be familiar with tf
community resuurces needed to develop cffective tobacco control progtams In this
community. |

Therefore, what steps will the Administration take to use funds from the settiement
(0 support effective public health programs?

RESPONSE: Despite significant progress in the overall heafth of the N i
are continuing disparities in the burden of death and iliness experien
minority populations as compared to the U.S. population as a whole.
disparities are noteworthy in the area of tobaccu. Minority groups and iother special
populations suffer a disproportionate burden of tobacco-reldted disease and are

often among the greatest users of tobacco products. |

Glven these trends, the Administration s currently considering ways  target
resources to address these health disparities In a hust of health arcas {cig., heart
disease, HIV/AIDS, diabetes, and infant mortality). We look forward to working
with Congress in-crafting innavativa ways to address these public health problems.

Sevesal studies on reducing tobacco use, including the Department of Health ard
Human Senvices (DHHS) report, “Strategles to Control Tobacco Use ingthe United
States: A blueprint for public health action In the 1990s” by Dr. Louis ullivan

(1991), have argued thal innovative strategies will have to be develo
effective education and cessation campaigns in the minority coramun

In light of these studies, what types of efforts does the Administration
and ather agencivs can have in designing and aversecing the types of extensive

community-based measures that will be required W truly reduce tabaJ'co use in the
minority community?
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pursiant to the provisions of its plan in compliance with section 1902{.1“){25)...."
$ince Medicald's inception, the statute has mandated that the federal gdvemment
share in any recoverlgs just as It shares in payment of Medicatd costs. {0 excuse
states from sharing Medicald-related tobacu recoveries would require ¢ ecific
statutory authority. |

|

|

chould be allowed to recoup the federal share of the Judgment? ,
I.
RESPONSE: As noted in question 3, current law requires that HCFA pufsue recavery
of the federal share of arty settiement or judgment. With respact to thelproposed
legislation, on December 5, tre President sent a letter Lo the National (fgovemors'
Association and to the National Association of Attorneys General Indicating his
desire that the allocation of funds between state and federal government be -
“resolved through legisiation.”

Docs the Administration believe thal the Health Care Financing Admin]’straﬁon

If changes 1o current law are required to allow the states to keep the sejtlement
proceeds, does the Administration support such a change?

RESPONSE: The President stated In his December 3 fetter that he “would prefer to
coo the allocation of tobacco funds resolved through legislation® and he “looks
forward to working with the States and with Congress to find a mutualty agreeable
purpose for the funds gunerated by tobacco legislation.” !

i!

L
Should the litigatlen in Minnesota, which is «chaduled to go to trial in:1lanuary,
delay Congressiunal action on the settlement? |

RESPONSE: Minnesota’s lawsuit against the tobacco Industry is cu jtly scheduled
to begin on January 20, 1998, If it proceeds, this trial could last for

Consideration of comprehensive tobacco legislation, which can begin|pnce the
Congress reconvenes, does not have to interfere with that litigation. Both can take
place at the same time. : i

Wwhy should states be allowed to recover the conts they spent treating iobaaco
related itiness, but private Insurance plans and union plans will nok? |
RESPONSE: There is nothing to prevent the Congress from .COﬂSIdErl g claims by
private insurance plans and union plans in its dellberations on mmplhmslve

tobacco legislation.
|
|

WS
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RESPONSE: The President made it clear that any tobacco legislation m]fst protect
tobacco farmors and their communities. Most tobaceo farmars tive work on
xmall farnily fanns; in many cases, their families have been growing tollacco for
gencrations. In some states, entira comrmunities rely on Income from the tobacco
wop. The Adminlstration is committed to working with Congrass in a bipartisan
fashion to protect the financial well-baing of tobacco farmars, thelr famjlies and
their communities. As | mentioned in my testimony, there ar several etive
proposals before Congress and there will ba more to come. Secrelary Glickman
and | will continue to work with Congress to dovelop effective soluti

! -
il .

What are the pubtic health ramifications of not appraving the -proposedll settiement
or some variation? |

RESPONSE: Each day, nearly 3,000 young peopie In the United Smroq!bnrrmn '
regular smokers. ‘Almost 1,000 of those young people will have their ljves cut short
by diseases caused by their use of tobacco. In fact, 3 mlllion young pebple alive
today will die prematurely because of tobacco usc. We must act now fo pravent
this tarribla tragady from continuing, and the President’s five principles) lay a strong
foundation for congressional action on meaningful, comprahensive
legisiation in 1998.

Under current law, if a plaintiff Is awarded a judgment against a state’s Medicald
pragram, Is the federal govermment responstble for payling its pro-rata share of the
judgment? : : l . ]
RESPONSEL HCEA will match all-court-ordered state Medicald expendifures, as long

ay the payment falls within the parameters of Tida XIX, The federal g ment

will pay all pro rata shares of the judgment arising from proper operations of the

Medicaid program. |lowevex, I the state is taking actions not permi bythe

Medicaid program, or is suad for-a non-Medicaid lssue, HCFA will nol"l nicipate.

s it your understanding that currcnt law would have to bo-,amcnd'ed'tu‘iallloﬁ the
s1ates to keep 100 percent af the seftlementt ;

RESPONSE: Yes. Section 1903(d) of the Soclal Security Act clearly siates, “(2)(6)

Expenditures for which payments were made to the State under subsegtion (@) shall

be treated as an overpayment (o the extent that the Statc or local age

administering such plan has baen reimbursed for such expendftures b)f a third party
‘ I

o
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reduce the toll of tobacco-related ifiness. To make significant progmssi
preventing tliness and addiction, improving treatments, and better undarstanding
the causes of tobacco-related diseases, we should support a robust and
comprehensive research portfolia. Such a portfolio should examine to
impact on health, disease, and quality of life, and include studies from Seven broad
research categorles: biumedical, clinical, behavioral, health services, pablic health,
product design, community-based and surveillance/epidemiologic reselirch. T
Research must address issues at the national, state and local levels and linclude
studies of tobacco use among both youth and adults. While most tohatco-related
research is currently funded through the NIH, significant research in thik field also is
conducted by the other PHS agencles. In additlon to these current actl ties, there
are other important arcas of tobacco-related research to explore. For | ample-

v Research directed toward ensuring that young pcople do not swh using
tobacco;
»- Research to identify and test the most effective Interventions forjhelping
currant users to stop use of tobacce with emphasis on special pA pulations
(especially children);
> Research to prevent disease in former smokers;
> Research to assess baselines and monitor trends in incidence and prevalence
~ of tobacco use behaviors and exposures to tobacco smoke (lndddlng
appropriate use of biomarkers); —
> Research to definitively characierize the environmental and biobehavioral
underpinnings of nicotine addiction in both children and adults !
» Research on non-addictive and reduced risk tobacco products;
> Research on health effects of tobacco smoke in the environment;
. Rescarch to characterize all tobacco and combustion products (including
those of newly-introduced tobacco products) and thelr health cansequences;
> Research to evaluate the success of approaches to [imit actess by children
and youth to tabacco products; ,
» Scientific review of tobacco industry research and other in ion that has
been released and that will be releasex]. This would include on
product design, marketing strategies (especially youth-oriented : ies),
and health research. The review will help us determine our futyre research
priorities and enhance the development of technologies and praducts to
reduce the adverse health effects of tobacco products. !

,1 B

|
| was pleased to note the Administration’s concern about the Impact of/the tobacco
settlement, and any related legislation, on the varicty of interests that were not

involved in the sattiement negotiations, such as tobacco farmers, rat:&rs, vending

machine companies, and others. What proposals Is the Administration developing
that will try to minimize adverse impact on tobacco farmers and oth

|
i
|
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In discussing the need for intemnational tobacco control, your tcs(ImonQ stated that
American embassies and missions should not ba taking actions or ba involved in
activities that promote the demand for tobacco, especially among young people.
What specific kinds of activities are you referring to? What activities s|'1'f>uld
Congress and the administration be attempting to curtall?

RESPONSE: Congress approved an amendment to the FY 1998 appropr}ahms bill
for Commerce, Justice, State and the Judiciary {Section 618 of P.L. 105-) 19) which
stipulates that funds provided under the appropriations act cannot be used to
promote the sale or export of tobacco products, or to seek the reduction or removal
by any forelgn country of restrictions an the marketing of tobacco prod icts, except
for restrictions that are not applicd equally to &l tobacco products of th}: same type.
An interagency working group is now preparing comprehensive gunddnf:e on
tobacco-relatad Issues for distribution te all overseas posts. h

The United States should increase its commitment to the efforts of the iﬁtemational
health community ta reduce tebacco use abroad, particularly as It aﬁcﬂ::’:oalth
of children and yauth especially in developing countries. This can be lished
by Improving training, surveillance, research, and education. To reachioutto
foreign countries, the U.S. should act either to initiate multiateral and ilateral
collaborations, or to invigorate our involvement in already existing col Ihborations,
such as the WiO's Tobacco or Health Plan of Action (1996-2000). ;

In talking about an enhanced research agenda, you emphasized {n your testimony

the need for a comprehensive approach that includes a whole spectrum of activities,

from basic blomedical research and disease-specific studies to opldcmlblogncal and

other research. What leval of research funding are you envisioningt wa does this

future research agenda compare with what is going on zlready, funded by NiH, T
COC, SAMHSA, and others? - Ew

RESPONSE: Tobacco use is our natlon’s leading veuse of premeture deith and

preventable iliness. Itis responsible for 30 percent of the cancer incidence, one-
third of cardiovascular disease deaths and 90 percent of chronic abs Ftive
puimonary disease, taking the lives of 400,000 Americans wach year and consuming
$50 billion in medical expendltures to treat. Each year, work by the Nitional
Institules of Health (NIH) and other Public Health Service (PHS) agencies identify
additional diseases (SIDS, low-birth welght bables, miscarriage, and birth defects

such as cleft lip and palate, and periodontal disease) where tobacco usd is

implicated. |

Targeted fundiry (o suppurl a broad spectrum of tobacco-related res could
help take advantage of the many pramising sciantific opportunities thaticould
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In all Medicaid recoverles, the foderal share is based on the individual sl'tate’s match
rate (the percentage of Its Medicald costs paid for by the federal governpent). On
average, the federal government pays about 57 percent of Medicald itures
for services. Therefore, the federal government will recover about 57 percent of the
Medicaid-related share of the total settlement. The federa! government glso pays
half of the administrative and litigation costs related to Medicaid, including those
incurred by the states in racovering funds from liable third parties.

At present, it is difficult to estimate exactly the Medicaid-related share ithe total
settiernent. We believe most state suits were primarily based on Medicaid
expenditures, thoygh some may be related, In varyiny degrees, to state programs
other than Medicaid. We expect states to cradit us with the federal shafe whenever
the state receives payment from the tobacco industry. In these tobacco |Eenlements,
HCFA will work with each state Involved to determine the appropriate 8mounts.
The 11/3/97 letter from HCFA to state Medicaid directors invites them tb discuss
this with us.

Madam Secretary, the President’s proposal includes an clement related fo increasing
the price par pack of cigarettes, up to $1.50 per pack over the naxt 10 years, You
know there will be an argument that such a price increase will penalizejadult
smokers and, further, that a price Increase of this magnitude or higher cpuld result
in destroylng the American tobacco industry. This argument is extendexd to point
out that such a result would be counter-productive, because it could mean that the
agreed-on financlal contributions could net be mada by the tobacco inJu:try and,
therefore, the expected public health activities could not be undertak | How do
you respond to these arguments?

RESPONSE: The President called for a combination of industry paymenﬂs and
penalties to Increase the prive uf cigarettes by up to $1.50 in the next dpcade, as
necessary to meet youth smoking reduction targets of 30 percent in 5 y' rs, 50
percent in 7 years, and 60 percent in 10 years, We have proposed this because
increasing tha price of cigarettes is the most effective methad of reducing underage
smoking. Youth smokers are far more price sensitive than adult smori::;t, which
means that price increases should disproportionately reduce youth smoking — our
primary goal in this initiative. Although price increases may reduce ad | It smoking
as well, we believe the tobacco industry will be able to meet its obllgal?ons.

The President’s fundamental intent in this initiative is to focus on this hi,'lstoric
opportunity to significantly reduce the use of tobacco among young pedple.
Raising the price of tobacco products is a critical element in achieving that goal.
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RESPONSES TO QUESTIONS FOR SECRETARY SHALAWA |

Has your depantment, in its submissions to the Office of Management arid Budget
for next year's budget, included any aspect of the proposed tobacco seftlement? If
30, what did you include? What will the baseline assume with respect to the

spending and revenue aspects of the tobacco settlement? What are thq' assumptions

you made in the submissinns to OMB? If you did not make assurmptiors, why not?

Won't the settiement have an impact on HHS's budget, and other as of the
budget for Fiscal Year 1999 and beyondt What do you expect those i pacts to bet

RESPONSE: Our budget request to OMB Is part of the intemnal, deliber uve process
required to produce the President’s budget, now scheduled for release |n early
February. At thattime, we will be pleased to discuss the details of our request
which reflects the policies announced by the President on September

!!
Your department has sent a notice to the states that you expect the stntcks to
reimburse the federal government for its share of past Medicaid expenditures, &s is
required under current law. What has heen the response from the s;at% thus far?
What share of total Medicaid expenditures is funded by the federal mment?
What will be the share of the total settlement that you expect the federdl

government to collectt Over whit time frame do you plan to collect tHbsa funds, or
withhold payments to the states? I

RESPONSE: On November 3,1997, the Director of the Center for Medijpaid and
State Operations in the Health Care Financing Administration (HCFA) sEnt aletterto
the state Medicaid directors to remind them that if a s1awe receives runqk as a result
of a lawsuit to recoup Medicaid costs incurred n treating tobacm-relmF ilinesses,
then federal law requires the payment to the federal government of a p

of the settiement.

On November 7, 1997, the Governors who comprise the Executive Cofnmittee of
the National Governors’ Associatian wrote to the President stating theld opposition
to repaymaent of the federal share of Medicaid costs from tobacco setlie}nanm. The
Attomneys General of 52 states and (erritories wiote a letter to the President
expressing similar opposition.

|
On December 5, 1997, the President responded to both the Governomha-nd the
Attorneys General and noted that current law requires HCFA to seek rerovery of the
federal portion of reimbursements for Medicaid that may be part of any state
tobacco settlement. He assured them that he “would prefer to see the allocation of

tobacco funds between federal and state government resolved through
legistation...,”

iorata share
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Ronald Alan Stewart

M. Stewart of Hood River, Oregon, is a certified organic farmer and operates his farm with his wife and
sons. They grow apples, pears and cherries. He also owns a packing facility and stores, packs, and
markets fruit for their farm and 5 other small farms. He is a member of the Small Farms Commission.

Emma Jean Cervantes

Ms. Cervantes is the owner and operator of Cervantes Agribusiness in Southern New Mexico. She raises
cotton, pecans, alfalfa, chile peppers, and various vegetables. She won the New Mexico Governors’ Award
for Outstanding Business Women and New Mexico State Universities Agriculturist Award of Excellence.
Ms. Cervantes is a fourth generation New Mexico farmer.

Don Crittenden

M. Crittenden is one-half Cherokee and has resided in Cherokee County, Oklahoma for 42 years. He is
serving his fifth term on the Cherokee Nation tribal Council. He is a retired teacher, coach and
administrator. Mr. Crittenden is a rancher.

Frank Gonzalez

Mr. Gonzalez is a 16 generation farmer from Corrales, New Mexico. His family was among the first
Spanish settlers to farm New Mexico almost 300 years ago. Mr. Gonzalez produces fruits and vegetables.

Gary Cornelious

Mr. Cornelious grows award-winning vegetables in Towa, and bas also raised goats, lambs, and poultry.
Mr. Cornelious is a member of the Black Farmers, and was recently appointed to serve on the lowa Farm
Service Agency Statc Committee. '

Ralph Paige

Mr. Paige has worked for the Federation of Southern Cooperatives/Land Assistance Fund Atlanta,
Georgia for 25 years. The fund serves low income and black family farmers accross the South, and has
been presented with numerous awards from Humanitarian Organizations for its work. Mr. Paige has been
Executive Director of the Federation/LAF for 12 years.

Calvin King

Mr. King, of Little Rock, Arkansas, has served as the exccutive dircctor of the Arkansas Land and Farm
Development Corporation for over a decade. He is one of the founders of thar organization. Mr. King
recieved a Public Service Award from, then Governor Clinton of Arkansas, and has followed this
accomplishment



TOBACCO

Background: Tobacco production and marketing is important to several individuals attending the
meeting. Tobacco is the sixth largest cash crop in the U.S. Sales at the farm gate in 1997 will total
$2.85 billion. Consumers spent about $50 billion, and Federal, State, and local tax revenues on tobacco
products amounts to $13.4 billion in 1996. Tobacco is produced under the provisions of the Agricultural
Adjustment Act of 1938, which establishes quotas on how much tobacco may be marketed without
penalty. These quotas restrict the marketing of tobacco such that tobacco has been very profitable for
farmers over many years. Governor Hunt often says that tobacco is ten times more profitable than the
next most profitable crop in North Carolina, which happens to be soybeans.

Flue-cured tobacco Guotas are set under a statutory formula for the following marketing year in
December. Primary considerations in setting the quota are the purchase intentions of the tobacco
companies and carryover stocks. Purchase intentions are dramatically lower for the 1998 marketing
year, and under the statutory formula, quotas should be reduced by 20 percent. However, do to the
negative effect such a reduction would have on producer income, the Secretary will use his discretionary
authority to only allow a 17 percent quota cut. This decision will please growers in the flue-cured
tobacco region.

Effect of Tobacco Settlement On Tobacco Program: The primary concem of all tobacco producers,
and quota holders, is the effect of the proposed tobacco settlement on their livelihood and on the
community where they live. If the settlement results in dramatically lower demand for U.S. tobacco, the
resulting quota reductions will hurt the ability of tobacco farmers to continue as a profitable venture.
Several bills have been introduced to compensate tobacco quota holders for these losses. Senator Lugar
has proposed another more controversial approach which would buy-out tobacco quotas and terminate
the program. Attendees may also be concerned about the flue-cured tobacco quota.

Ta'lking Points:

. I know that tobacco production is especially important to both minority and small farm
producers. The average U.S. tobacco farm is 126 acres with 35 acres total harvested cropland,
and tobacco production on only 6.7 acres. In tobacco growing states, the proportion of African-
American operated farms producing tobacco is nearly three times that of all farms.

. Secretary Glickman and other Administration officials have been clear that, while tobacco
farmers were not included in the settlement negotiations, the Administration will work with
Members of Congress from the tobacco region to insure that the concerns of the farmers are
adequately addressed. Specific remedies have not been identified as there has yet to be any
consensus among these Members as to how to address the concerns of their constituents.

. I understand that continuation of the tobacco program and compensation for lost quota are the
two primary commitments sought by most growers. Some producers are beginning to consider
the effect of a buy-out. However, a major drawback of a buy-out plan is that tobacco farmers
who cash rent, and therefore do not own quota, could be left behind when buy-out payments are
made.



I also understand that there has been some discussion of the usefulness of an economic
development fund to help tobacco farmers diversify their economic pursuits. We will be
working closely-with Congress on all these issues, and [ want to reiterate that we will make every
effort to ensure that the concerns of tobacco farmers are adequately addressed.

Lastly, I know that some of you are concerned about the drastic 20 percent flue-cured quota
reduction which was estimated under the statutory formula. However, I understand that the
Secretary on Monday exercised his full discretionary authority to mitigate this reduction by 3
percent. This will help the situation significantly. Of course, we should be concerned about the
long-term implications for the program of such a large quota reduction. But we must keep the
program in balance and move forward. That is the way the program has always worked.
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Tim Pigford

Mr. Pigford, of Riegelwood, North Carolina, filed a program complaint (loan issues) in the early 1980s.
After investigation in 1987, a finding of no discrimination was made. He has not acccpted that
determination, and continues to try and get his case reopened. In the meantime, he lost his farm. No
current case is in the administrarive log.

Gary Grant

Mr. Grant, a Hallifax, North Carolina farmer, has complaints also filed by Richard and Matthew Grant,
his father and brother. His complaint involves an inventory sale, while his brother and father have loan
issues. The father (Marthew) has a debt history more than 20 years old, and is in foreclosure. All three
cases are in the investigation stage (contractor).

George Hall

Mr. Hall is a Boligee, Alabama vegetable farmer. After initially filing a complaint dealing with disaster
benefits in 1994, a determination of discrimination without damages was made in 1996. In 1997 Mr. Hall
filed a second complaint, this one dealing with loan issues, which is moving to adjudication. A decision 1s
expected by January 31, 1998. Mr. Hall is also named as a plaintiff in the Pigford class action suit.

John Boyd

Mr. Boyd is a peanut farmer from Chase City., Virginia. While poultry farming in 1993 he had a
complaint (loan issues) that was adjudicated with a finding of discrimination in 1996. He was
subsequently awarded compensatory damages. The damages were negotiated and the case was closed in
May 1997. Currently, he is president of the National Black Farmers Association.

Eddie Ross |

Prior to filing his 1991 and 1992 complaints (loan issues), Mr. Ross was a Vicksburg, Mississippi soybean
and wheat farmer. Correclive action was taken regarding his 1991 complaint, and a determination of no
discrimination was made following his 1992 complaint. Mr. Ross filed four addtional complaints between
1993 and 1994 (loan issues), which have been investigated jointly. After adjudication a finding od
discrimination was issued, and compensatory damages and programmatic relief was made.

Walter Powell

Mr. Powell farms colton and soybeans in West Monroe, Louisiana. He had a 1992 complaint (loan issues)
that was decided in his favor in 1994. He was also listed as part of James Myart’s class action suit, after
which his case was settled this summer. Mr. Powell filed another complaint on November 19, 1997 (loan
issues), which is currently being reviewed to determine whether investigation or settlement is called for.

Welchel Long
Mr. Long of Georgia, filed a complamt 1n 1991 relating to denials of emergency loans. A finding of

discrimination was issued in 1993, however, no specific relief was provided. In March 1994, Mr. Long
filed a civil suit in District Court. In 1995, James Myart (an attorney who represents the Small Farmers

[@o06/008
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Association of Texas) attempted to file a class action complaint in federal court on behalf 6f Mr. Long and
other black farmers, but in 1997 the class was denied centification. Subsequently the Departipent settled
four individual complaints, including Mr. Longs’, through mediation inyolving the Department of Justice.

William Head

Mr. Head has a 1997 cbmplain[ (loan issues) being investigated by the USDA Office of Civil Rights.

Bruce Flye

Mr. Flye is a farmer, and President of the Flue-Cured Tobacco Stabiliation Cooperative. He is also
President of the Pitt-Greenville Chamber of Commerce in North Carolina. Mr Flye is a constituent of
Representative Eva Clayton. '
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Can you bring us up to date on what the White House is currently doing to ensure that
Congress sends the President the comprehensive tobacco legislation he called for in
September.

First, the Vice President has been traveling around the country to build support for the
President’s plan. The Vice President has held 3 public forums (in Florida, lowa, and
Ohio) and he is conducting a 4th forum next week on December 16, in Seattle.

Second, working alongside the Vice President, Bruce Reed and Secretary Shalala
continue to lead a vigorous effort to enact bipartisan, comprehensive tobacco legislation
that meets the President’s five goals:

. reduce teen smoking

. full authority for the FDA

. changes in the way the tobacco industry does business
. progress toward public health goals

. protection for tobacco farmers and their communities

They have been meeting internally, they have been meeting with outside groups, and they
have been meeting with members of Congress.

Is the Administration working with any specific members of Congress to draft legislation
the President can support?

Since the President met with Congressional leaders on October 1, Bruce Reed and
Secretary Shalala have met with most of the committee chairs and ranking members who
have jurisdiction over tobacco. We have offered to provide technical assistance to them
and several of them have taken us up on that offer.

Can you clarify the Administration’s position on the money states have received from
tobacco settlements. Are the states required to share that money with the federal
government? The President and HCFA has sent out separate letters on this subject and
some would say the two letters contradict one another.

The states, particularly the state attorneys general, deserve enormous credit for their role
in the fight against the tobacco companies. But the law is very clear on this subject.
States must report to the Health Care Financing Administration reimbursements for
Medicaid that may be part of any state tobacco settlements. The President has said he
prefers to see the law changed. He would like to work with the states and Congress to
find a mutually agreeable use for the funds generated by tobacco legislation. But to
change the current requirement Congress must enact comprehensive tobacco legislation.
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cc: Mary L. Smith/OPD/EOP
Subject: Ideas for Tobacco Agenda

l. Updates

Hearings Info-- attorneys fees, medicaid. A tentative hearing scheduled for Dec. 10 in
Judiciary (Courts & Intellectual Property) on attorneys fees. Bilirakis hearing on
Medicaid? Any requests to agencies.

Decisions for document release are due by Dec. 4th to Bliley (today)}
Attorney fee fights in Florida
Medicaid responses
Share rumors on bills- Kennedy (met with), Hatch, Bliley/Waxman
Met with ENACT

Il. Check on
Contacts with the agencies by the Hill

VP events status (event yesterday)

ot
- N 5/ ﬁ,
'\’ka < Aﬁ/‘/v{b/}(/ /5r<§<,.5(‘7 Ng\,t_ ~ NUHA

—Osbh



Subject: Ideas for Tobacco Agenda

I. Updates

Hearings Info-- attarneys fees, medicaid. A tentative hearing scheduled for Dec. 10 in
Judiciary (Courts & Intellectual Property) on attorneys fees. Bilirakis hearing on

Medicaid? Any requests to agencies._?pw‘_v) \((stw.) M“'b“’\.

Decisions for document release are due by Dec. 4th to Bliley (today)
Attorney fee fights in Florida

Medicaid responses

Share rumors on bills- Kennedy {met with), Hatch, Bliley/Waxman
Met with EI\%‘

ll. Check on
Contacts with the agencies by the Hill ,\\
| \ Ly
/VP events status {(event yesterday) — .

L 5 ™ :
—\-Dk,acéa g,.l,@/,/!?' /L\
V{WD( _ Pss sh [ i ﬂw

—oShH

T e i ¢ gl Vet W
- Wff“ Dormie- Y \re £ e

ok 0l S M PR woU
/ _Dvﬁxv\\ W] ‘*’7‘0 A(/g 7)( C\QUW 4’(

o\t {)Ju‘m piw
\;Q — ELQ}X A\ ul . e (K o b &MJ{.:M 6(DJP
J Y
Voo \'W‘""‘P
{/ufﬁ\pw
_ N Qw\“m «3@
RIS AR
\u D»W /VW\W\

‘ Dr \/)U)

—_— . \/(ﬂ\(\/\\,‘/



Subject: Ideas for Tobacco Agenda

I. Updates
k Hearings Info-- attorneys fees, medicaid. A tentative hearing scheduled for Dec. 10 in
//‘j Judiciary (Courts & Intellectual Property) on attorneys fees. Bilirakis hearing on
4// g Medicaid? Any requests to agencies.
7 \//

Decisions for document release are due by Dec. 4th to Bliley (today)

Attorney fee fights in Florida
Medicaid responses
Share rumors on bills- Kennedy (met with), Hatch, Bliley/Waxman
Met with ENACT
Il. Check on
Contacts with the agencies by the Hill

VP events status (event yesterday)

I& T~ 19 )
> o7
j‘vkm 4 AT/V/VDA, PO 7 ngk ,,/\)L‘l/\

—oshh



Subject: Ideas for Tobacco Agenda

l. Updates

Hearings Info-- attorneys fees, medicaid. A tentative hearing scheduled for Dec. 10 in

Judiciary (Courts & Intellectual Property) on attorneys fees. Bilirakis hearing on

Medicaid? Any requests to agencies.
Decisions for document release are due by Dec. 4th to Bliley {today)
Attorney fee fights in Florida
Medicaid responses
Share rumors on bills- Kennedy {met with), Hatch, Bliley/Waxman
Met with ENACT

Il. Check on
Contacts with the agencies by the Hill

VP events status (event yesterday)

g 99
v\-pklacCD S/AT/% -
v/?b#(, Prss st 1 o=

—OShh

~ N LA



i1728/67 TUE 19:14 FAX 202 8222633 @oos

L. The Presedent hus called for an increase in tobacco vrices of $1.50 in a combination of price
inoreases and penoltics. The tobucco industry argues that & number of exogenows factors,
including inflation, should be counted in determining the price increase  However, most
economists telieve that only real price increases, not nominal price increases. should he
included 1 this calculation. As the Administration analyzes the effects of the price increases on
oo consumption, the incidence of smoking, and the profitability of the tobacco industry ari:
other industries in the tobacco supply chain, which price increases are relevart to the analysis?
In pariicular, shouid inflation or exogenous price increases (for example, the ongeing trend of
increased state and locel sales and excise taxes) be taker into account, or should orly those
price increases directly arfributable to the proposed settlement or comprehensive legislation be
senaidered? :
. The President called for a “combination of industry payments and penalties to incrcascﬂ
the price of cigarettes by up re $1.59 a pack over the next decade as necessary to meet the
youth smoking reduction targets.” \‘U""'\

. The intent of the statement was to call for a real, settlement-induced price rise of up to B\«/
-$1.50, which would amount to a more-than-doubling of the 782! industry payments called (//
for the by settlement.

. The distinction between nominal and real prices is of critical importance, because it is the
real price that matters for affecting the demand for cigarettes. Hence, the component of
the price increase resulting solely from inflation will have no effect on demand. This is
why the administration feels that substantial real price increases are required to meet the
vouth smoking targets.

. Unfortunately, the President’s staternent is being misinterpreted by the industry and Wall
Street analysts. In particular, these parties are claiming that, even under the agreed-to
settlement, prices would rise by more than $1.50 by the year 2007. The following table
helps to show the different comporents of the industry's nominal price increase estimate:

Estimated Effect
Component on Price per Pack F

Rea! Settlement Cost $0.62
Inflation Eff 5.78 Q(“ e
ation bttect . /)\“\A/

7
Real Excise Tax Increase $0.09 j/ ) ) NS W
Qther $0.03 DA R ﬂ\\""’ Vo
Ol

[0
Total Nominal Increase $1.52 “7\§ e
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. The tobaceo industry projections show a nominul price increase of $1.52 by 2007 under
the proposed setement. !ndustry representatives point to that number as showing that
the settlement already meets the President’s goal of a pnce increase up to §1.50.

. But their estirnate includes several things that cannot be dirccily aitributed to the
settlement; inflation, Federal and state excise tax changes, and 1ncreases in wholesale
and retail markups.

e - The most important difference is inflation as the distinction betwesen the industry’s
nominal estimate and the President’s real price amount becomes quite lacge 10 years out.
Over 85 percenr of the difference between the industry’s projected $1.52 increase and the
$0.62 real cost of the settlement is attributable to infiation. As a result, their real price
increase is less than half as large as the price ircrease called for in the President’s
statement.

. The real excise tax increase of $0.09 (accounting for the $0.15 nominal increase and the
inflation erosion on total Federal excise tax over time) will affect total use as well, but is
not part of the settlement.

. Thus, in analyzing any legislation, only real price increases should be taken into account.,
Which real increases should be counted depends to some extent on the goal of the
legislation:

- [{the goal is solely o reduce smoking, then all real price increases regardless of
their source -- whether they result from settlement costs, excise taxes, or industry
markups -- should be recognized as helping to reach that goal.

- However, if a goal of the legislation is to provide funding for health programs,
education, enforcement, etc., then the portion of the real price increase attributable
to the real cost of the settlement becomes important.
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2. What are the implications of different levels of price increases on tobacco consumption, aduir
smoking rates, youth smoking rates, tobacco industry profirability and share prices, tobacco
Jarmer profitability, tobacco wholesalers and retailers, and state and loca! tax revenues? For
exwnple, what wouid be the effects of the proposed settlement? What would be the effects of u 75
cent per pack increase? §1.0Q per pack? $1.25 per pack? $1.50 per pack? 31.75 per pack?
§2.00 per pack? 83.00 ver pack?

The following table shows our estimates of the reductions in total cigareite consumption, the
number of aduit stieikeis, and the number of teen smokers relative to a current iaw baseline for
the various rea!/ price increases as described in the question.

Projected Smoking Reductions in the Sixth Year from Real Price Increases
(Percent Reductions from Current Law Baselire)

Real Price Total Cigarette Adult Teen
Increase Consumption Participation Participation
$0.67--settlement -15 -10 -20
$1.00 =21 -13 -30
$1.25 26 -16 -36
$1.50 30 19 41
$1.75 -34 : =22 -46
$2.00 -38 -24 -51
$3.00 -51 -34 -66

The above estimates are based on Treasury methodology and estimation procedures. Estimates

from other analysts -- including the JCT and the CBQ -- could end up being different from what
we have found. '

Effects on tobacco indusiry profitability and share prices: A large legislatively-induced real rise
in prices would lead to a decline in profits for the tobacco industry, as salwme would fall
through the price effect noted above.

. On the cther hand, to the extent that any legislation limited lcgal liability or advertising,
as did the original settlement, it would offset this fall in revenues to some extent by lower
legal and advertising costs
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Afier accounting for both of these factors, the original june 20 settlement was estimated
to have lowered profits by 106-17%.

But that estimute does not account for other possible changes. As shown in the = {C
analysis (Competition and the Financiul Impact of the Proposed Tobacco Indusiry
Settlemenr), potential cooperative behavior by tobacco companies aleng with historical
information indicate that companies couid try to increase profits by raising prices in
axcess of the settlement costs. With a greater price increase, industry profits would rise
as well, and the increase could be significant.

- To the extent that the sertlement facilitates cooperativz price fixing (it has
language calling for an antitrust exemption), discourages entry, reduces
advertising, and raises the costs of output expansion, it could lead to price
increases greater than the excise-tax equivalent of the industry payment.

- A greater-than- 1-for-1 pass through of the industry paymerit could actually lead to
a rise in industry profics, which will be incrementally taxed at only 25 percent by
this settlement.  —

- The FTC analysis shows that, with a 200 percent pass-through of settlement costs
0 prices, the present value of after tax industry profits increases by about 78
percent.

In any case, tobacco companies could gain from any legislation in this area even if
earnings were to decline. if the legislation included the type of Hability protection offered
by the June 20 setclernent. As a result, share prices could actually rise, as was suggested
by many Wall Street analysts in the wake of the June 20 announcement, because of the
reduced risk of high furure habilities.

- Tobacco companies entered into the agreement for a very important reason: they
were seeking protection from civil liabilities. That exemption is very valuable to
the tobacco companies, due to the enormous uncertainty about the upside vaiue of
these future liabilities

- For this reason, most Wall Street analysts recommended the purchase of tobacco
stocks in the wake of the settlement. and suggested that tobacce price/earning
ratios could rise sharply due to this form of “insurance” that has been provided.

Effects on robacco farmer profitability: Most of U.S. tobacco production has been under a price
support and supply ¢ontrol program since the 1930s. Producers are guaranteed higher than
market equilibrium prices in exchange for limiting marketings through marketing quotas. The
quotas are based on intended purchases by cigaretie manufacturers, export levels, and tobacco
inflows needed to maintain specified resarve leve!'s.

@oaos
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. Under the sertlement, domestic use and markestings of tobacca would fall. As a result, the

' settlement likely would result in a decline in marketing quotas, as well as their value.
Farmers would be adversely affected to the extent that the value of their production falls
beczuse of reduced quanuties that couid be marketed and because alternative crops that

could be grown are not as profitable as tobacco. Generally, as cigarette prices rise and

domestic tobacco use declines, the size and valug of the marketing quota will decline.
Effects on tobacco wholesalers and rerailers: Becausa of competitive market pressures, it is
unlikely that wholesalers and retailers will be blc 10 have an additional price markup beyond

that of the manufacturers’ markup. As a result, wholesalers and retailers will be affected by the
reduction in the volume of demand for the product as a result of the price increase.

s Asthe volume of cigarerte sales declines, the total revenues wholesalers and retailers
receive from the sales will decline.

. In addition, retailers could face higher costs from meeting age-verification and point-of- /
sale advertising and access restrictions; these issues are discussed in detail in the FDA
rule in Wchister (Vol. €1, no. 168, pp. 444264 44577f). ~———

. Retailers would also face the higher potential costs from the monetary fires and criminal
penalties that would be imposed for violating the laws relating to sales to mincrs.

Effects on state and local tax revenues: 1f state excise taxes grow only with inflation, then real
State tax revenues from excise and sales taxes on tobacco products will decline as sales of
tobacco products decline (from prices increases).

. For a state with a fixed real excise tax, the percentage decline in the real revenues that
stare receives would be equal to the percentage decline in the volume of sales in that
state.

. Different levels of revenue effects will be realized because of differing volumes of sales

and differing excise tax rates across states. For example, the states of Massachusetts,
Michigan, and Washington have cigarette excise taxes of $0.75 per pack or more, while
Kentucky, North Carolina, and Virginia have excise taxes of $0.05 per pack or less. The
effects on state tax revenues from declining cigaretre sales will obviously be greater in the
states with the highest excise tax rates and lower in the states with the lowest excise tax
rates.
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/ @ Some analysis suggest thal sudden, dramatic price increases kave a greater cffec: on sSmoking

rates than a series of smaller price increases. How is the above anciysis affecred by the timing
of the price increases;?

. Our analyses have not assumed any differential impact between a onz-time real price
increase or the same real price increase that is phased in over time. Generally, we have
net exparienced this type of change in the past and there is a large degree of uncertainty
about this issue,

. There are factors on beth sides of this issue, factors thet could enhance or deter progress
in reducing smoking.

- On the beneficial side, & large one-time change could promote a sudden
behavioral chanpe that leads to reduced consumption, due to chaneing sccial
norms about smoking in an environment of much nigher prices.

- Alternatively, individuals may be more successful over time in adjusting their
behavior -- in this case, use of an addictive substance -- than over a very short
time period.

. It’s also possible that, because of difficuities of users to reduce consumption in the short-
run, that a largs one-time price increase may promote smuggling behavior more than 2
gradual change. Generally, black market activity will compromise the beneficia! effects
of price increases in reducing smoking.
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4. The proposed seitlement envisions companies paying per pack amownts into ¢ settiemeni fund
and covering these payments through or increase in the price of tobacce progucts. The
settlement contains an anti-trust exemption, in part 1o ensure that compariies raise price’ in
concert. Others have suggested thut the price increase shoui se effectuaied inrough an
increase in the Federal excise tax or through a public health user fee imposed on a per pack
hasis. Whet are the pros and cons of these three approaches?

The FTC repert Competition and the Financial Impact of the Proposed Tobacco Industry
Sertlemert (September 1997) specifically addresses the proposed antitrast eximpiien in an
Appendix entitled “An Analysis of the Proposed Antitrust immunity for Tobacco Product
Manufacturers.” The FTC addressed three arguments for having the tobacco companies receive
some anti-trust immunity from the tobacco settlement:

. The tobacco settlement proposes shifting the cost of the settlement to consumers by
allowing collusive pricing behavior by the companies. ~———

. The settlement’s restraints on advertising may be a viclation of First Amendment rights
of free speech.

. Achieving the targets for the reduction of youth smoking requires an ability to control,
and possibly to sanction, retailers not cooperating in eliminating sales to underage
smokers.

The FTC report concluded that even without shielding tobacco industry coordination from the
andrrust laws, the proposed settiernent wouid likely lead to price increases as large or greater
than the cost of the setrlement. There is little reason to believe competitive pressures would
inhibit any company Trom passing on the (industry-wide) settlement costs fully.

. The greatest impact of anti-trust immunity with respect to price coordination would
therefore be to open up the opportunity to raisc prices by more than the settlement costs,
and produce enhanced profits for the tobacco companies.
k——
. On the basis of past experiences with increases in State tobacco excise taxes, the industry  —

appears to be quite capable of increasing prices by the amount of the new taxes without
any grant of enti-trust immunity. Recent cigaretie price increases in relauon to the
Florida and Mississippi litigatior: provide support to the FTC's interpretation that the
price increases will occur withourt the anu-rrust exempticns.

The other arguments not related to price fall short as well:
. The proposed legislation already contains sufficient incentives for tobacco cormspanies to

individually sanction non-complying outlets. An antitrust exemption is therefore not
needed to discipline outlets, and could be exploited for other anti-competitive purposes.
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. [t is not neczssary or advisable to confer broad anti-trust imumunity up front to cover the
speculative contingency that the governmental restrictions on advertising might be rujed
unconstitutional. At the most, a very narrowly focused sxempiicn, raight be warranted.

Hence, the arguments presented above are not sutficient to support the settlernent’s call for
tobacco manufacturers to be able to “jointly confer, coordinate or act in concert” in order “to
achieve the goals of [the] Agreement and the Act relating to tobacco use by children and
adolescents.”

A volume-adjusted penalty, excise tax, or per pack charge are effectively identicai. In terms of
the price increase and the user response to the price increase, there is no rezl difference between a
volume-adjusted penalty, an excise tax, and a per pack penalty.

. Under the proposed settlement, the volurne adjustment for the annual payments
effectively converts the payments into an excise tax equivalent: the total payment tracks
the number of packs sold, so that the amount that is paid per pack sold remains constant

. As a rasult, this is identical to any other per pack charge, be it through a tax or through a
per-pack “user fee”.

This highlights the problems of the settlement mechanism for rising revenues. The current net
stream of government tevenucs envisioned by the settlement will be much smaller than the
statuatory value of payments, and will decline over time. But if one objective of the settlement is
to provide adequate funding for public health programs (such as children’s health initiatives), the
payment should rise over time in line with the needs and costs of such programs.

v The actual annual payments will be substantially smaller than their $15 billion face value
(to the extent that price increases and an underlying declining trend iead to less smoking)
which in turn will reduce the payment through the quantity adjustment mechanism.

. Even the volume-adjusted payments are much larger than the net receipts to the
government, due to offsets 1o other excise and income tax receipis and the costs to the
government of a rise in the CPI.

. Although the annual payments are adjusted for general price inflaticn, many of the
programs that may be funded are health and entitiement programs that have traditionally
experienced rates of cost growth far in excess of overall inflation rates. Even non-
entitlement spending can be expected to grow in real terms. As a result, the ability of the
industry payments to fund entitlement programs will shrink due to reduced purchasing
power.
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5. If price were the only factor affeceing smoking rates, kow big ¢ price increase would be
required tv achieve the youth smoking targeis cailed for in the settlement? How much “credit”
should he given for the non-price policy changes proposed in the settiement?

First, it should be stated that price increases due to nflation will not help o meet the youth
smoking targets, it requires real price increases to reduce youth smoking as well as total

consumption.

et

The settlement calls for phased-in targeted reductions in youth smoking rom a base
amount of 15.2 percent: a 30 percent reduction from base by the fifth year of the
settlernent; a SO percent reduction by the seventh year; and a 60 percent reduction by the
tenth year.

Qur estimates show that meeting the targeted reduction through price increases alone
would require a real price increase of about $1.45 in the fifth year to achieve the 30
percent reduction; about $2.40 in the seventh year to achieve the 50 percent reduction;
and about $3.00 per pack in the tenth year when the ultimate targeted reduction of 60
percent takes effect—These estimates do notrimctude any effect from non-price aspects of

the settlement, such as access and advertising restrictions.

The question of the effect of “‘non-price™ aspects of the settlement is more difficult to answer.

A review of the relevant studies and analyses indicates that comprehensive and enforced
restrictions on youth access -- similar to what is proposed in the national tobacco
settlement -- could have significant effects in reducing underage use of cigarettes and
other tobacco products.

To be effective, however, access and other restrictions would have to be strongly
enforced. Itis fairly clear to us that individual states and local communities will all have
to make concerted efforts to assure compliance with efforts to reduce youth smoking.
Some type of incentives for the local communities may be necessary in order to promote
compliance efforts. '

The evidence on the role of advertising restrictions and counter-advertising is less clear.
The FDA cites a number of studies and cases in which advertising restrictions or counter-
advertising have led to reductions in underage or overall use of cigareties. However, a
significant number of other studies -- some funded by the tobacco industry -- presented
contrary results showing that advertising restrictions or counter-advertising were not
responsible or effective in initiating or retarding use of cigarettes; other factors, such as
family and peer use, were the key factors in determining whether an underage individual
would smoke.

@o1c
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. The zbove information suggests that a reduction in underage teen smoking could be
accomplished by proverly implemented and enforced access resiricticns contained in the
rarional tobacco settlement. An estimate for the general range of the effect suggests thar
perhaps as much as a 20 to 40 percent recucton from current 1ovzls of uss could yesult
from these types of restrictions. Without full enforcement, however, little or no etfect on
underage smoking should be expected.
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6. How big o price increase wauld be required to affset the costs of smoking-related Hinesses to
the federal governmen (including Medicare, Medicaid veterans benefits, CHAMPUS ard
FEHBP) over the next 23 years?

Generally, there are oftsetiing effects for the rolz that cigarette smoking plays in terms of the cost
to Federal health programs. Smokinug-related illnesses directly raise the cost of health care costs
because of the cost of se:v:ice provided to ill individuals. However, because smoking reduces the
life span of smokars, the cost of many programs is reduced over a longer herizon; hence, a
settlement-induced reductior in smoking could boost costs from having longer life expectancy.

. Medicare: The cost of smoking-related illnesses to Medicare is, on balance, unclear,
because the lower costs of a healthier population are offset by the increased life
expectancies associated with reduced rates of smoking.

- On the one hand, costs are higher because per person lifetime Medicare costs are
higher for smokers, lowering both HI (Medicare Part A) and SMI (Medicare Part
B) program expenditures. [n addition non-smokers will contribute additional
payToll tax revenue to the HI Trust Fund.

- On the other hand, this will be offset to some extent by the lower lifetime costs of
smokers due to the fact that they have shorter life expectancies and therefore
collect fewer years of Medicare benefits after age 65.

- Thus. raising the price of cigarettes has offsetting effects: it lowers spending on
thase former smokers who are alive, since they are healthier, bu raises spending
because former smokers live for more vears.

. The effect on Medicaid is also problematic.

- Annual per person Medicaid costs are higher for smokers. Further costs accrue
from the fact that female smoking raises the incidence of very costly low
birthweight babies.

- However, raising cigarette prices would lead to increased Medicaid expenditures
' on the elipible elderly popuiation, through increased Medicaid long term care
payments for the now longer-iived population.

. Veterans benefits and the FEHBP would experiencs similar conflicting effects. For
example, with reduced smoking under the settlement, over time the Veterans Health
Administration would likely realize lower acute hospital care costs but higher nursing
home care costs. Similarly, a reduction in the number of Federal employee smokers
would lead to lower costs of managing smoking-related illnesses, but Federal retirees
would live longer, leading to higher medical ccsts over timc.
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. The effect on the Defense Health Programn under TRICARE (formeriy known 2s
CHA:PUS), would be more direct because of its primary focus on active duty personnel,
their dependents, and individuals under the age of €5. Tor this program, the benefit from X
the reduction in: the direct costs of servicing sroking-related illnesses would be the \UJ
primary effect. &

o) \wm
-
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7. The President called for a §1.5C ner pack increase in cigarette prices in a combinacion of f
price increases and penalties for missing the youth smoking targets. What are the implications

Sfor cigaretie consumption. smoking ratey, industry profitability, farmers, retcilers and %{ ﬁb
wholesalery aof different combinations of prize increases and genalties? For exumple. how do

the effects of @ §1.00 price increase and ¢ 50 cent penaity differ from the effects of a 59 cent

price increase and a $1.00 penalty? What about 75 cents each? (r a $1.25 price increase and

25 cenr penaities? -

Fivst, it should be stated that the President called for an incrazse in the price of cigarettes of up fo

$1.50 if youth smoking reduction targcts are not met.

There are three key issues for thinking about the difference between price increases and N

penalties. X)U \\‘\J’
Lo

The first is whether penalties for youth smoking actually lead the industry to actively deter youth /({

smoking through non-price mechenisms (which they will have an incentive to do, so long as the
penalties are larger than the profits earned from that youth smoker)

. If the tobacco industry has any ability to deter youth smoking, then youth penalties have
an auxiliary benefit relative to price increases, since there is both a price and a non-price
impact on yoath smoking rates,

. In contrast, if the industry is completely unable to affect the youth smoking decisior, ﬂ@ %
there would be little expected difference in results from equivalent per pack payments or ..
penalties, ;v\(‘"

nz‘

The second issue is the potential tension that could arise between fighting srnoking and ’.1avingha? C‘J\}

stable funding stream. _

. For example, with a reliance oa youth penalties, if success is artained i reducing youth
smoking, then the policy would be unsuccessful from the perspective of raising revenues.

In contrast, if there were a lack of success in reducing youth use, then the policy would be
successful in raising revenues. ' AR
O

The third issue is administrative difficulties that arise when we rely solely on youth penaities as a L\\) ®

means of raising the settlement revenues:

. There are potential concerns about the reliability of youth smoking rates as measured
through survey evidence, particularly as a basis for the determination of billions of dollars
of penalty payments.

’ Also, to the extent that the industry could simply shift from targeting underags youihs to
targeting young adults, even if success were attaired in reducing underage use and
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penalty payments were low as a result, ultimate success in raducing adult smoking may
not be atrained.
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8. Look-back penalties for missing the youth smoking targets could be struciured in several
different ways. The following questions would help the task force understcad the implications of
some potential options for look-back penalties:

8A. What are the pros and cons of imposing penalties on an indusiry-wide, company-specific, or
brand-spectfic basis? Would some combination of these approaches make more sense and vwhy?
If the penaliies are imposed on a company- or brand-specific basis, is there justificatioi for a de
minimus exemption? Daes this create a potential loophole? +

In order to provide the proper incentives, 2 mix of both industry-wide and company-specific W
penalties would probably be best. Industry-wide penalties would help o promote an effort on the

part of all compzanies 1o encourage lower overall underage use of cigarettes. Company-specific

penalties would provide incentives to no: encourage use of their brands or even discourage

underage use of their brands.

. Under tke sertlement, the smoking reduction targets are specified based on industry-wide
underage usage. As aresult, individual firms would have a monetary incentive to keep
selling to youths because they would reap the full reward while bearing only part of the
penalty. The advantage of specifying the fines on a company by company basis is that the
fine wouid hit an individual firm’s profits directly if it failed to reduce youth smoking of
its brands.

. To be effective, any penalties must be a multiple of the expected profits deriving from a
given youth smoking for the remainder of his/her life; otherwise, the penalty wili not
provide incentives for firms to reduce youth smoking.

. However, there are potential disadvantages to relying solely on company-specific fines.
Relatively small differentials across companies ir: per pack penalties could place
individuai companies at a severe competitive disadvantage. Also, data problems exist for
a company-by-company approach that would have to be addressed before it could be
implemented; there are no current national data collected on brand-specific smoking rates
by youth.

Regarding the de minimus exemption: Substantial economic justification exists for a de minimus
exemption. If companies or the industry have littie control over *“hard core” use, and are
effectively unabie to promote additional reduction in underage use beyond some low levei, then
penalties in that range will provide no incentive to the companies to try to reduce use. To creete
the proper incentives, and to attain the greatest reduction in use possible for a given fine, having
higher penalties at higher levels of use -- where companies presumably could have an impact --
would be more effective.
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8B: What are the implications of collecting this penalty as a tax increase coiiected ea 2ach pack
sold in the year following a year in whick the youth smoking 1arger veas missed versus a one-iime
payment in the jollowing year assessed on the hasiy of a per puck charge for each pack sold
during the year in which the targer was missed? If t=: former opiion wiie adopted, would there
be adminisirative difficulties with assesying different per pack taxes on different brands or
compuling the size of the tax in time 1o impose the tux at the beginning of a calendur year?

In the first case, which specifies the penalty as a tax on forthcoming sales wil: result in uncertair
revenues, because the (1) tax increase will affect the level of sales a=d (25 the level of sales will
be unknown when the tax rate is instituted. The latter case will provide a known amount of
revenue because the volume of sales from the previous year will be known.

. If the tax were levied on a per-pack basis in the year following a missed target, it would
be difficult to determine the proper per-pack tax level to generate a given level of
payments because the quantity would not be known.

- As the size of the per-pack tax is increased, the quantity likely would decline as
price increases, and any such change could only be predicted with an error. Asa
result, the expected revenues would also be subject to uncertainty. In this case,
the per-pack price increase from taxes would be known with certainty.

. The second case of a one-iime payment assessed on the basis of the previous year’s
quanuty of sales would yield exact revenue estimates as the per-pack penalty vould be
known wiii certainty and the quantity on which it would be based (last vear's quantity)
would also be known with certainty. In this case, however, the exact effect on the pack
price would be uncertain, depending on how much of the penaity firms attempted to pass
through to prices.

Concerning the ussessment of different taxes on different brands: It would be very difficult to
administer brand-specific taxes. Companies could shift costs from high-tax brands and spread
them over other brands, reducing the price effect for the brand with the higher tax. Also,
companies could reduce production of high-tax brands and increase production of lower-tax
brands, or even introduce new brands. Company-specific penalties may be feasible, but brand-
specific fines likely would be very difficult or impossible to implement successfully.



