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to the U.S. tobacco farmer. The high priority and attenfion that such companies as Philip 
Morris and RJ Reynolds are giving to the expansion of their intemational headquarters 
and operafions out of Switzerland attest to their long term mofives and plans. While the 
industry confinues to provide the U.S. farmers "incentives" and "assurances" for staying 
in the business and remaining loyal to the tobacco companies it is clear that such 
commitments from the companies are transitory and can easily be abandoned or curtailed. 
We have a chance to change the "status quo" in a posifive visionary way. 

Whether or not there is an agreement or settlement with the tobacco companies, the 
public health community must now be willing to provide the leadership at the nafional, 
state and local level to assist in reshaping the agricultural systems and stmctures in the 
tobacco growing states. The tobacco farmers are not looking for handouts but looking for 
assistance and opportunities to make changes. This effort should be viewed as a 
five-to-ten year inifiafive and commitment. 

Non-Farm Tobacco-Related Workers 

Tobacco companies roufinely predict that tobacco control measures, such as excise taxes 
or regulafion by the Food and Drug Adminlstrafion, will sacrifice vast numbers of jobs 
and cause other dire economic consequences. While a number of studies have found that 
these numbers are grossly inflated, communifies economically dependent on tobacco 
manufacturing plants will no doubt suffer i f the Committee's vision of reduced tobacco 
consumpfion becomes a reality. The Committee therefore calls for funds to cushion the 
transition to other work. 

Native Americans 

PENDING 

Organizations Dependent on Tobacco Philanthropy and Sponsorship 

The tobacco industry has shrewdly used philanthropy and sponsorship to its benefit. From 
donations to organizations that help homebound senior citizens to professional women's 
tennis to arts organizafions, the industry donates money, services and other resources to a 
wide variety of organizations and causes. There is no exact ranking for arts benefactors, 
but Philip Morris is believed to be the largest corporate sponsor in the United States. 
According to a 1993 estimate, the company gives $15 million annually to support 
museums and the performing arts. The industry is also a major sports sponsor, spending 
an esfimated $195 million on sports sponsorships in 1996. 

Obviously, the industry benefits from its philanthropy and sponsorship, or else it wouldn't 
engage in such acfivifies. Philanthropy and sports sponsorship builds relafionships with 
decision-makers and citizens; allows the industry to portray itself as a good corporate 
citizen; provides another adverfising oufiet; and, most covertly, can buy either inacfion 
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The U.S.'s domesfic acfions on tobacco control will reverberate around the world. We 
should take care to enact no policies which undermine tobacco control efforts abroad or 
redirect the markefing aggression of U.S.-based tobacco companies abroad. Addifionally, 
we are in a position to seize the opportunities created by the current strength of the 
tobacco confrol movement to help set a strong intemational standard. 

A weak scheme of U.S. tobacco control regulafion will be cited aggressively by tobacco 
lobbyists in other countries and intemational bodies as grounds for resisting stronger 
regulation, as unwarranted non-tariff trade barriers. Most important, any legislation which 
undercuts current FDA authority over tobacco products as addictive drugs will undermine 
efforts now underway in many countries to bring tobacco under dmg regulatory laws and 
authorifies. Since, in many areas of dmg and food regulafion, the U.S. FDA has become 
the world's standard setter, the U.S. is in a parficularly strong position to help set world 
standards for tobacco product regulafion, including the control of nicotine, tar, and 
addifives. 

Recognizing that U.S. consfitufional limits may not allow the total bans on tobacco 
adverfising and marketing now the law in some countries, and moving forward in others, 
U.S. domesfic regulafions on tobacco markefing and adverfising should extend to the full 
reach of U.S. consfitufional authority to limit unfair and decepfive pracfices. 

Care must also be taken that the legal rights now held by tobacco's vicfims overseas to 
obtain redress against U.S.-based transnafionals not be undercut by U.S. legislafion. 

Both the executive and legislative branches of the Federal govemment can do much, 
within reason, to bring about worldwide adopfion of tobacco manufacturing and 
marketing standards at least as comprehensive and stringent as those enforced within the 
United States. In the setfiement negofiafions, the transnafional tobacco companies have 
accepted the legitimacy of stringent controls on tobacco manufacture, marketing and 
adverfising. Seducing children to start an addicfive product is just as wrong in China or 
Africa as it is in Califomia or Alabama. So too, i f cigarettes contain addifives that make 
them even more harmful, they should not be sold anywhere with that additive or with an 
excessive level of nicotine. This is not just the United States attempting to impose its 
morality on other nafions, but an effort to ensure that the conduct of U.S. corporafions 
abroad is consistent with our domestic policies and nafional values. Of course, any 
attempt to enforce U.S. standards which leaves foreign tobacco companies ~ and foreign 
subsidiaries or counterparts of U.S. companies free to continue business as usual ~ raises 
quesfions of efficacy, as well as equal treatment. The problem is whether it is possible to 
achieve these goals as a matter of U.S. law. 

For the physical attributes ofthe product itself, including its packaging, direct control can 
be achieved by applying U.S. laws to all products manufactured in this country, 
regardless of their desfinafion. But the industry could, within a short period of time, 
circumvent that requirement by shifting the remainder of its manufacturing for foreign 
consumption abroad. Therefore, unless complemented by other means of enforcement, 
that approach would only result in a loss of jobs for U.S. tobacco farmers and workers in 
domesfic cigarette manufacturing. 

One answer is an excess profits-type tax imposed on export sales of cigarettes that do not 
comply with U.S. standards, even if they are in compliance with the laws of the country 
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where the sale takes place, unless compliance with both laws is a physical impossibility 
(i.e., conflicting waming labels for packages). The tax would apply to all sales by U.S. 
companies or their subsidiaries and be made payable by the U.S. parent; for less than 
wholly-owned subsidiaries, the tax would be based on the U.S. parent's percentage of 
ownership. The level of the tax would be set based on an esfimate ofhow much the 
company would have made if it had complied with U.S. laws (thereby driving down sales 
to minors and paying for damages inflicted by faulty products). The simplest form of tax 
would be an excise tax based on an amount per package or percentage of gross sales. It 
would also be necessary to make the tax payable on an annual basis, even i f the profits 
were retained abroad, to prevent long term avoidance problems. 

There are several possible objecfions to the tax approach. Since any "handicap" from the 
tax is to domesfic not foreign companies, neither GATT nor tax treaties are likely to be a 
problem. Similarly, foreign makers will have an advantage in the marketplace (although 
the amount is unclear given the posifive image of U.S. cigarettes and their higher quality 
and consistency), but that would be because the United States has made a policy choice 
for U.S. companies that selling cigarettes by any means possible is not acceptable 
conduct, just as i f Congress decided it was improper to sell automatic rifles or machine 
guns abroad that are banned in this country. And if, as a result, U.S. companies sold off 
their foreign subsidiaries, at least Americans would not be responsible in any way for the 
harm that tobacco products inflict on others abroad. Of course, the tax could have the 
addifional positive effect of increasing the incenfive for the tobacco companies to lobby 
for adopfion of U.S. standards abroad, thereby eliminafing any advantage that foreign 
manufacturers might have. 

In addition to the tax, any export of cigarettes bearing the "made in the USA" label that 
does not comply with U.S. health and safety laws could be clearly labeled with words to 
the effect that "this product does not comply with U.S. health and safety laws." 

Please send comments or inquiries about this page to 
is pp(a),hes group, com 
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Special Article 

The Tobacco Program—A Summary and Update 

by 

Tom Capehan 

Abslracl: Most lobacco production in thc United Slates has been under a price support-pro­
duction control program since the early 1930's. A number of changes have been made in the 
program, especially during thc last 15 years. Changes in thc program from the early 1930's arc 
summarized and more recent changes evaluated in this article. 

Keywords: Tobacco, lobacco pro ĵram, price supporl. 

1930 to 1981 

The Federal Governmenl has operated programs lo supporl 
and stabilize tobacco prides since the early 1930's. As a re­
sult, risks to growers from seasonal and cyclical price 
changes have been lessened in Ihc face of wealhcr, produc­
tion, and use variations., 

Thc Agricultural Adjustment Acl of 1933 designated to­
bacco as a basic (storablc) commodity, and ca.sh payments 
were made to tobacco growers who restricted production 
(1933-35). After the I93i3 legislation was declared unconsti­
tutional, substitute legislation authorized payments for carry­
ing out soil conservation practices (1936-37). 

Tlie Agricultural Aci of 1938 authorized marketing quoias, 
-with a penalty for growers exceeding them. With two-ihirds 
or more of tobacco growers voting approval of marketing 
quoias for iheir kind of tobacco, growers received price sup­
pon up JO 75 perce.nr of parity'. Parity price calculations 
used 1910-14 as the base period for most commodities, bui 
Augu.iit I9l9-luly 1929 wa.s designated for tohacco. 

Despite many legislative changes since 1938. the authority 
to provide an adequate and balanced flow of tobacco 
through the marketing quota continues. The program i i 
available for all kinds of tobacco except shade-grown v.'rop-
per and Perique. F.xcluding the 1939 crops, marketing quo­
tas have been approved and in effect since 1938 for each 
crop of flue-cured, burley, and d.'irk tobacco. Cigar binder 
and Ohio filler crops fust canic under quoias in 1951. Price 
supports have never applied to Pennsylvania filler and last 
applied lo llic NLiiyland-crop in 1965 and llic Conncciicui-
Massachusetts binder crop in 1983. 

In C)ctober ) 94'2, Congress raised the support level to 90 pe.r-
ccnl of parity, which continued ihrough 1948. Thc Agricul­
mral Act of 1949 continued the 90 percent parity level and 
has been the autiiority for tobacco price suppoit since 1950. 

Because of sharply increasing price supports, an amend­
meni to Ihc 1949 Acl set crop support prices for 1960 at 
the previous year's level. The amendment also provided for 
subsequent price support changes to be based on the aver­

age parity index for the 3 previous calendai' years compared 
with 1959 indexes. 

Under the loan program, a support price (loan rate) is estab­
lished for each grade of tobacco. If the buyers are not will­
ing to bid above the Government loan rare for any lot of 
tobacco, an eligible grower may receive ihe lot's designated 
loan rate less any overhead deduction to cover the loan as­
sociation's adminisiraiive costs. The tobacco is ihen laken 
by a cooperative as.sociation. Under an agrccmcni with the 
Commodity Credit Corporation (CCC). the association ar­
ranges for receiving, redrying, packing, storing, and eventu­
ally selling the tobacco under loan. 

Grade loan rates are based on leccnl trends in market 
prices, loan holdings, and ihc shares of particular grades re­
ceived under loan. The weighted average of various loan rates 
must equal the overall supporl level for each kind of tobacco. 

[..ease and transfer of flue-cured tobacco was permitted 
from 1962 to 1986 (leasing was discontinued in 1987, hut 
rein.cr.̂ ied only for narur.ql dis.̂ stcrs beginning in 1988). " 
Acreage-poundage quotas for fluc-curcd tobacco were im­
plemented in 1965. Lease and transfer of quotas and pound­
age quotas became effective fur burley in 1971. Producers 
of fluc-curcd and burley were allowed lo sell an amouiii up 
to 110 percent of their quota without penalty (ch.̂ ngcd to 
103 percent in 1986), with marketings the following year lo 
be reduced by the amount of any overmarketings. 

An adminibiralivi; rule in 1974 provided relief at congested 
warehouses early in thc marketing season by requiring each 
fluc-curcd producer, as a condition of eligibility for price 
support, to designate in advance the waiehouse desired for 
selling. The warehouse had to be within 100 miles of the 
county seat where thc farm was located. 

1982 tn 1985 

Three laws were enacted in 1982 and 1983 lhat substan­
tially changed the program. Their adoption was impelled by 
a number of pressing concerns. Healdi groups and some 
members of Congress were concerned that thc U.S. Trca.̂ -
iiry made outlays on a commodity statistically associated 
with various illnesses. Another conccm among some grow-
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ers and others was ihat many of the owners of tobacco quo­
tas did not grow tobacco. Still another concern was lhat 
price supports were so high thai U.S. lobacco was lo;;ing its 
competitiveness in world aiaikets. 

Thc first law was; termed the "No-Nct-Cost Tobacco f'ro-
gram Acl of 1982.i' The hw, mandated hy the 1981 .'Agri­
culture and Food Act, required that to be eligible for price 
support, producers! of all kinds of tobacco, beginning with 
rhe 1982 crop, had to contribute to a fund or pay assess­
ments to an account estabUshed by the cooperative a.ssocia-
lion thai makes Federal support loans available to 
producers. The fiitids arc collected to cover potential losses 
in operating the price suppon program. 

The no-net-cost law was the first to authorize owners of 
flue-cured allotments and quotas to sell (licsc rights .sepa­
rately from tht: faiins to which the allotmenis were al-
uched. The allotments and quoias had to be sold to actual 
active producers for u.se on other farms in thc same county. 
The legislation ajso required corporations, utilities, educa­
tional and religious institutions, nnd odier entities owning 
tobacco aHotment.s, but not significantly involved in farm­
ing, to sell their allotments or forfeit them. 

The second law froze 1983 tobacco supports ai their 1982 
levels. Thc law also permitted the Secreiar)' of Agriculture 
lo reduce burley quotas as much as 10 percent in any year, 
if necessary, to cqntrol overproduction; previously, the 
maximum reduction permitted wa.s 5 percenl. 

Thc third law made further changes in thc lobacco pro­
gram, as follows:' 

, Flue-cured supports for 1984 were again frozen at the 
1982 level. ln'̂ l9S4, the support price for burley and olher 
types was set so as not lo narrow the normal price support 
differenfial between them and fluc-cured. Procedures 
were established for calculating supports for each kind of 
tobacco in the future. 

, The lease and transfer of fluc-curcd tobacco quota was 
abolished beginning in 1987. 

. Imported robaico, except for Oriental and cigai tobacco, 
must be inspected for grade and quality to thc cxiuiit feasi­
ble. An amendment to the Food Security Act of 1985 re­
quired thai imported tobacco be tested for pesticide 
residues similar to testing required for domestically 
grown leaf. 

, Beginning in 1986, the law required forfeiture of any fluc-
cured quotas assigned to a farm on which tobacco had not 
been planted (or considered planted) during at least 2 of 
the 3 previous yeais. 

, The last permitted announcement date for flue-cured tobacco 
quota was changed from December 1 to December 15. 

1986 to 1987 

Although three significant pieces of legislation were en­
acted in 1982 and 1983, major problems .Mill existed in the 
tobacco program. M'hese problems were addressed by the 
Consolidated Omnibus Budget Reconciliation Act of 1985. 
The Act, enacted in April 19S6. affected the tobacco con­
trol programs as follows: 

, Beginning in 1957, aliei being lowered in 1985 for buriey 
and 1986 for flue-curcd. ihc annual flue-cured and buricy 
price support was the level for the preceding year adjusted 
by changes in the 5-ycar moving average of prices (two-
thirds weight) and in the cost of production index (one-
third weight). Costs include general variable costs, but 
exclude costs of land, quota, ri.sk, overhead, management, 
marketing contributions or assessments, and other costs 
not directly related to tobacco production. The Secretary' 
can set the price support between 65 and 100 percent of 
the calculated adjusted change from the previous year. 
The procedure for setting price supports for any kind of to­
bacco other than flue-cured and burley was unchanged. 

, Fluc-cured and burley quotas are now based on 1) in­
tended purchases by eigarcile nianufaciurers, 2) average 
annual exports for the 3 preceding years, and 3) ihc 
amount of tobacco needed to attain a specified reserve 
block level (15 percent of the effective quota or a mini­
mum of 100 million pounds of flue-cured and 50 million 
pounds of burley). Quota reductions were limited from 
1986 to 1993. (The limit was extended lo 1996 in sub­
sequent legislation.) 

, USDA's discretion for .setting fluc-curcd and burley quo-
las is limited to not more dian 103 percent or less than 97 
percent of thc amount determined by manufacturers' 
needs and ex pons, and the reserve stock level. 

, The amount of tluc-curcd and burley tobacco that can be 
marketed without penalty was reduced from 110 to 103 
percent of the farm marketing quota. 

, The latest announcement date for marketing quoias for 
any kind of tobacco, other than flue-cuied and burley, was 
changed from February I to Maich 1. 

, Cigarene manufacturers are required to submit estimates 
to USDA of their fluc-curcd and burley purchases for the 
upcoming marketing year 15 days before the quota an­
nouncements are due. Any manufacturer that fails to pur­
chase at least 90 percenl of ihc tobacco it said it would 
purchase is subject to penalties. 

, Purchasers of flue-cured and burley tobacco pay the 
same amount to the associations as producers, lo the 
extent practicable. 

, Loan stocks of 1976-84 crops were sold al discount price: 
over a 5-year period for burley and 8 years for flue-curcd. 

32 TotJacco S&0/TBS-238/April 1997 Economic Research Service, USC 



(r 

^Tlie Agricultural Reconciliation Act of 1987 made furthei 
'changes in the tobaccojprogram. Thc mosi important 
change permitted limitwi lease and nansfcr of fluc-curcd lo­
bacco quotas under disaster conditions. Thc law also re­
duced effective price suppon levels in 1988 .md 1989. 

1<>88 tn 1994 

The Drought Assisinnc'e Act of 1988 provided assistance to 
lobacco producer.'; if th|eir crop was lowered more than S.'i 
percent by drought, hail, excessive moisture, or related con­
ditions. Tlie Disaster Assistance Act of 1989 provided pay­
ments if tobacco production was reduced more than 41) 
percent because of damaging weather or related conditions. 
For producers who obVaincd crop insurance in 1989 under 
the Federal Crop Insurance Act, disaster payments were 
available for los.ses exiccding 35 percent of expected pro­
duction with average jj?ields. 

Tiiree pieces of legislalion affecting tobacco were enacted 
in November 1990. Under the Omnibus Budget Reconcilia­
tion Act oC 1990 lor 1991:95 crop years, tobacco growers 
and purchasers of toba'cco^nder markctingjjyot^ annu­
ally be asi:es$ed 1 pefdent of theTnational loan rate on a l lA 
maiketings (0.5 percent each for^TiS^^rTind purchasers li^ 

,1 Thc assessmem is targeted to reduce die budget,deficii. I'he 
marketing assessment has been extended through 1998. 

Thc Food. Agriculture', Conservation, and Trade Acl of 
1990 included the following provisions; 

, The Act authorizes the Secretary of Agriculture to invest 
trust fund reserve.? from the imporlcd-lobacco inspection 
account in insured, br fully collateralized, interest bearing 
accounts, or authorize the Secretary of the Treasury to in­
vest these funds in U.S. Government dcbl instruments. 
Fees, charges, and Interest earned from the investment of 
such fund.? \% added to thc applicable appropriation ac­
count and availablejwithout fiscal year limitation. Interest 
earned is used to qffset imported lobacco inspection fees. 

The Farm Poundage Quota Revisions Act of 1990 was de­
signed to increase utilization of burley quota. Major fea­
tures of thc law arc:; 

, The sales of hurley lobacco quota within counties was per­
mitted beginning with the 1991 crop year. Thc buyer must 
be an active burley'growcr and the purchase is annually 
limited to no more ihan 30 percent of the exisiing quota of 
the buyer's farm, oi- 20,000 pounds, whichever is greater. 
Sales of poundage quotas have been permitted for fluc-
cured lobaeeo since 1982. 

, A farm th.ir purchases quota is not permitted lo sell any 
quota within 3 years of the lasl year of purchase, 'Hie total 
tobacco acreage permitted on a receiving farm cannot ex­
ceed 50 percent of the cropland in the farm. 

, Quota holders are required lo lease, or attempt to grow, 
their quola 2 oul of 3 years or forfeit the quota. This re­
places the I - out of 5-year plan. 

, Divi.<;ions of farm quota cannot be. less than 1,000 pounds 
(except when thc division is among family members or 
pursuant to probate proceedings). 

, The amount lhal could be leased to a receiving farm was 
increased from 15,000 lo 30,000 pounds, thereby peimil-
ting individual farms to lease in thc larger amount. 

, Lease and transfer across county lines was authorized in 
Tennessee. Tennessee burley producers approved such 
transfer in a Statewide referendum in January 1991. 

In December 1991. legislation was enacted lo correct techni­
cal errors and clarify various provisions of the 1990 Food, 
Agriculture, Conservation, and Trade Act. It contained a 
number of provisions, including dic repeal of die Tobacco 
Seed and Plant Exportation Act. This repeal lifted con­
straints on U.S. export of tobacco seeds and plants. Another 
provision pcnniis lease and transfer of buriey quota across 
county lines in Virginia. However, growers did not approve 
Statc lease and transfer in a Statewide referendum. Finally, 
ihe Tobacco Adjustment Act of 1983 was amended to ex­
empt reporting requirements for tohacco used in cigars, 
pipes, and chewing lobacco and snuff,in retail packages. 

In Oclober 1992, an amendment to the Agricultural Adjust­
ment Act of 1938 required thai; sale or lease of alloiments 
between farms by producers of fire-cured, dark air-cured, 
and Virginia sun-cured tobacco be approved on an acrc-for-
acre basis. Previously, the law required a reduction in thc al­
lotment transferred when the normal yield for the farm 
getting the allotment exceeded by more than 10 percent the 
normal yield of the farm releasing the allotment. 

The Omnibus Budget Reconciliation Act (OBRA) of 1993 
(P.L. 103-66) contained a provision that required U.S. 
manufactured cigarcUes lo contain at least 75 percent do­
mestically grown tobacco during each calendar year, 
whether for domestic consumption or export Pcn.iltics 
were assessed manufacturers that exceeded the maximum al­
lowed foreign content. The limit and penalties conld be waived 
during naUiTdl disasters or because of low reserve slocks. 

In addition to the minimum^ontentjequirement, the 
OBRA of 1993 legislatiorTimposes budget-deficit and no-
nct-cost assessments on importers. Thc rate for the budget 
deficit assessment is the same as for purchasers of domestic 
leaf, and the rate for the no-net-cost assessment is equal lo 
the combined rales of fees collected from producers and 
purchaser."; of U.S.-grown flue-cured and burley leaf. Also, 
fees for inspecting all imported lobacco will be comparable 
with fees and charges fixed and collected for services pro­
vided in connection with lobacco produced in the United 
States. 

U.S. growers and purchasers of domestic leaf have paid spe­
cial assessments equal lo I percent uf the average price sup-

EconoiTiic Research Service. USDA Tobacco S&0/TBS-238/ApriM 997 33 



port since 1991 to hilp reduce the Federal budget deficit. 
The new budget ded|if assessment on importers applies to 
the 1994-98 crops S i applies to all tobacco imported, in­
cluding Oriental. Faijure to remii thc budget dcficil Ice will 
result in a penalty txjual to 37.5 percent of ilic sum ol the 
average price of nuekuTcd and burley lobacco for tlic im­
mediately preceding i,ieai- on the quantity of tobacco on 
which the failure occurs. 

The no-net-cosi assessments cover projected losses in oper­
ating the lobacco price-suppon program. U.S. flue-curcd 
and burley growers have paid no-net-cost fees since 1982, 
while purchasers have paid fees on U.S.-grown tobacco 
since 19S6. Beginning in 1994. no-nei-cost assessment; are 
being levied on importers of flue-curcd and burley tohacco. 
Noncompliance by importers to no-net-cost a.s.sessmenTs re-
suits in a penalty eqiial to the average price of the tobacco 
involved for the preceding year times the quanliiy of to­
bacco which thc failure occurs. 

The new acl extended to 1996 a provision in previous law 
lhat limited the reduction in thc national marketing quota 
for fluc-cured and burley lobacco to no more than lO jjer­
cent of thc amount-of each quota in the preceding yeai'. 
When dctcnnining:;the marketing quota for the 1995 and 
1996 crop years, the Secretary of Agriculture can M'aive the 
10 percenl quota reduction limil if loan stocks exceed 150 
percent of the reserve slock level. 

199S to Present ; j 

President Clinton proclaimed a tariff-l3le^quoia.(TRQ). ef­
fective September 13. 1995, for certain imported tobacco, 
primarily flue-curcd and burley. The proclainaiion also 
eliminated duties oh cigar wrapper, binder, filler, and Orien­
tal tobacco. The TRQ replaced thc domestic content rule 
(OBRA) of 1993, which was determined to be inconsistent 
with the General Agreement on Tariffs and Trade (GATT). 
GATT implementing legislation contained provisions end­
ing the domestic content provisions once the President pro­
claimed a TRQ ori iccriain types of tobaccos. The TRQ is 
the result of negotiations which conform to existing GATT 
requirements. Negdtiations wilh supplier countries estab­
lished a tariff-rate quola for imported fluc-curcd and buriey 
tobacco as a GArFAVTO-consisiciit alternative. 

The TRQ places limitations on the quantities imported for 
consumption. Bcciiuse of superseding agreements, Canada. 
Mexico, and Isracl̂ are not included under thc quantitative 
restrictions. Imports above quota levels are subjecl to a 350-
percent ad valorein.duty. However, most of the duty may 

be refunded if the same tobacco imported is used to manu­
facture cigarenes that are exported. Imports under nine har­
monized tariff subheadings during the period September 13 
to September 12 of any year are limited to the following 
quaniiiies: 

Million pounds 
(declared weigiu) 

26.5 
Argentina' 

26.5 

Brazil 176.8 

Chile G.l 

Guatemala' 19.6 

EU-15 22.0 

Malawi 26.5 

Philipplnos 6.6 

Tnalland 15.4 

Zimbabwe 26.5 

Olhfcf 6.6 

Total 332.6 

Summary and Conclusions 

Many changes have been made lo the Federal tobacco price 
suppon production control program—especially during the 
la.st 15 years. Changes hnve been made to increase thc U.S. 
competitive position in world markets and significanUy 
lower potential taxpayer costs for operating thc program. 
Even though taxpayer costs are relatively small, the associa­
tion between use of tobacco products and various diseases 
has Spawned the introduction in Congress of several bills to 
eliminate the price suppon program. 

The implementation of the tariff-rate quoia has brought the 
United States in line with the GATT/Uruguay Round ac-
cord. Imports have increased under the less rcsuictive TRQ 
and arc expected to continue at higher levels than were un­
der the domestic content rule. However, U.S. growers may 
benefit from increased exports of leaf, and cigarette compa­
nies will not have the incentive to move production off 
shore that existed under the domestic conienl rule. 

'Affientica s quota will decline lo 24 ? million pounds on Scpicmber 13. 
1998 and to 23.7 million pounds on Septeitllwr 13. 199S. 

'Co.iicmala's quota will incrca.se unnuully begiiinins September 13. 1996 lo 
19.6 million. 20.4 million. 21.2 million, and 22 million pounds by September 
13. 1999. 
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NickfesT^nate May Seek Youth Smoking Bill 

WASttTNGTON (Reuters) - The Senate Republican in charge of tobacco legislation said Monday he 
doubts Congress would enact last June's comprehensive tobacco settlement but will seek a "significant 
campaign against young people smoking." 

"We will come up with a significant bill to reduce teen smoking," Assistant Republican Senate leader 
Don Nickles of Oklahoma told reporters. 

He said he shares Majority Leader Trent Lott's assessment that there is only about a 30 percent chance of 
passing the comprehensive settlement package. 

Nickles said a bill would include "clarification" of Food and Drug Administration authority to regulate 
tobacco and nicotine. He said clarification did not necessarily mean expanding FDA authority although 
Congress "may well" do that. 

Major public health groups, though not in agreement on all aspects of tobacco policy, are solidly behind 
giving the agency explicit and unfettered authority over tobacco and nicotine. 

Nickles said his own view is that the FDA has already exceeded its legal authority by demanding that 
people under age 27 show identification proving they are old enough to buy cigarettes. 

Nickles said the big undecided question is whether to give the tobacco industry limited immunity from 
future lawsuits, which they would have had under the original proposal negotiated last spring by the 
tobacco companies and the states suing them. "That's still the big question," he said. 

He did not specify other components of what he called a "significant campaign" against youth smoking. 

He declined to say whether the sex scandal engulfing President Clinton will make it harder to get 
tobacco legislation through Congress this year, but he said Clinton had already been complicating it for 
months by failing to send specific proposals to Congress and by saying he wanted to include a tobacco 
tax in his budget. 

"We are not going to raise taxes so he can have more money to spend (on social programs.) That's not 
going to happen," Nickles said. 
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Thursday January 29,11:03 am Eastern Time 

Democrats release new teen smoking document̂  

WASHINGTON, Jan 29 (Reuters) - House Democrats releasea^amaging new documents Thursday 
showing that Philip Morris (MO - news) marketed Marlboro and other cigarette brands to youths as 
young as age 12. 

Ohio Democrat Sherrod Brown read aloud brief excerpts from the papers as the House Ĉ ommerce 
Committee began hearings into the proposed national tobacco settlement, in which top executives were 
testifying. 

Brown said the documents would show that Philip Morris, the nation's largest tobacco company, did 
market research on "children as young as 12 ~ sixth grade boys and girls." 

One document said, "today's teen-agers are tomorrow's potential regular customers." Another said, 
"Marlboro's phenomenal growth rate in the past has been attributable in large part to our high market 
penetration among young smokers ... 15 to 19 years old." 

According to their prepared written testimony, the tobacco executives were asking Congress to enact the 
deal they negotiated last year with state attorneys general. The deal would give them immunity from 
future class action suits in exchange for $368.5 billion in payments over 25 years and health and 
marketing concessions. 

Many in Congress oppose partial immunity, in part because of the release of documents that have shown 
how the industry pursued young smokers. 

More Quotes and News: Philip Morris Companies Inc (NYSE:MO - news) 
Related News Categories: US Market News, options, tobacco 

Help 

Copyright © 1998 Reuters Limited. All rights reserved. Republication or redistribution of Reuters conlent is expressly 
prohibited without the prior written consent of Reuters. Reuters shall not be liable for any errors or delays in the content, or 

for any actions taken in reliance thereon 
See our Important Disclaimers and Legal Information. 
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Q: What exactly is in ihe budget as an assumption of revenue from passage of tobacco legislation? 

How much is it? 

A- -Ite budget a.5mn« a stream of revenue in the five-yeM budget window - f S60 ̂ o n f ' ^ l 
^rmisingtheprieeofapackofdgarettesgniduaUy&om -cenu«>daytoS1.20m 2003. 

PPC to check numbers.] 

Q: Does the tobacco revenue you'ie assuming in your budget come from a cigarette tax, or penalties 

by the industry, or both? 

Tl.e budget simply assumes a stream of revenue in the five-year b ^ c t window of $60 billion, 
roughly equal to raising the price of a pack of cigarettes gradually from to$1.20. to 

n^bers.1 ̂ ere are no other assumptions - it's compatible with any framework of taxes, 

A: 

check numbers.] There: 
penalties or industry payments. 

Q: What exactly does this tobacco money fiind? 

A: It funds the foUowing: 

U 21''Centurv Research Fund. The budget includes $ biUion for the 21''Cenwiy 
^ RUaTp^d^ri^Lidentanno^^^^ That fund mcludes: 

•NIH funding of $ 20 biUion over five yearsi 
-CDC fimding of S biUion; 
•AHCPR fiinding of $ bUUon; 
•NSF of$ 
•NASA of $ 
•Commerce programs (what are they?) of S 
•DOD programs of $ (Are there others?) 

The total for the 21" Century Research Fund is $ biUion over five years p P C to add 

numbers] 

2) Cancer Clinical Trials. Tlie budget includes a 3 year $750 mUUon dcmon^on that wiU 

allow Medicare patients to participate in cancer cUnical tnals nm by the NIH. 

3) Child Care. The HHS budget mcludes a $7.5 billion increase over five years in the child 
care block grant to states. 

4) Other HHS Programs. 

. Tobacco Control. The budget includes atotal of $ million for FDA regulatory 
work and enforcement and CDC tobacco control programs over the next live years. 

. Food Safety. ApFoximately $25 mUUonofFDA's food safety increase may be funded 
with lobacco revenues. [Is this oul now?] 
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Q: 

A: 

Doesn't this mean that many ofthe policy proposals you've announced simply may not happen if 

there isn't tobacco legislation? 

No AS we've said all along, our budget proposal makes clear that these proposals can hcMly 
p^dfor^IJthi^econtextofabalancedbudget, our 
tobacco legislalion. and we beUeve that This is a reahstic assumption. The budget we ^sendmg 
to CrjesTincludU anumber of proposals to pay for our new uunatives - mcludmg tax 
i r s S r ^ d r e n ^ ^ offsets. Of course, no offset proposed in a budget is guaranteed; the 
r X l S n S r ^ ^ r o p o s e d way of financi^ If Congress does not pass 
^ : r - T e ^ a t l \ V s l ^ o n . J e w i U w o r k ^ C o ^ ^ ^ ^ 
high Administration prioiity. and wc wUl find an effective fimdmg mechamsm. 

Why are some ofthe President's key priorities fimded widi ̂ acco money? ^ ' j ^ ' j ^ ^ ^ ^ ^ 
ZZes^ pressure on Congress to pass tobacco legislation? What are you gomg to do if Congress 
doesn't pass a bUl this year? 

First, let's remember that every initiative in our budget submission, including these, arejaid for 
S n l e context of abalanced budget. -^-^^^^^J^ 

L p l y find other offsets to support our key priorities if necessary. That s what happens m the 

budget process every year. 

But we expect Congress to pass tobacco legislation - it has bipaitisMj support So does funding 
f o r Z ^ and s^oes cl^d care. We beUeve we're going to be able to work with Congress to 
pass these important initiatives. 

ReaUstically won't Congress reject tobacco legislation that includes Umits on UabUity. given the 
L w S Refolds d o c u S t h i t indicate that tobacco companies targeted children as young as 

14? 

The new documents arc very disturbing, but they only confinn what we've long suspected, while 
making the need for legislation in this area more clear than ever. Comprehensive legisl^on 
stands a far better chance of reducing youth smoking and protectmg tde pubhc health than 
lawsuits brought by smokers against the tobacco industry The President will focus on the 
legislation as a whole and ask whether il wiU reduce smoking and protect the pubhc health. If it 
meets these objectives, he wUl sign it. As we've said before, Umits on Uabihty are not 
necessarily a dealbreaker, they should be weighed against, and viewed m Ught of. the pubhc 
elements of the legislation. 
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Time Mag. Says Deal is Dying [01/24-2] 

Excerpts from SMOKE GETS IN YOUR AYE; CAN CONGRESS SAY YES TO A DEAL WHEN 
NEW EVIDENCE SHOWS HOW BIG TOBACCO TARGETED TEENS? 

by Richard Lacayo, Time [01/26/98] 

The main reason the tobacco companies so badly want Congress to approve the $ 368 bilhon deal they 
cut last year with the states is that it offers them immunity against future lawsuits. And the main reason 
they want immunity is to save money. But they also want to save face. In every tobacco lawsuit, 
plaintiffs can demand and make public the industry's internal documents, even as a condition of cases 
settled out of court. Just how damaging those disclosures can be is plainer than ever since last week, 
when a California suit opened a flood of secret industry papers. What many of them seem to show is the 
second largest U.S. cigarette maker scheming like mad to lure smokers as young as 14. 

These are not the first disclosures to hint at an industry campaign to dominate the, ahem, younger-adult 
market. But the 81 internal documents from R.J. Reynolds, released by Democratic Representative 
Henry Waxman of California, are by far the most unflinching public view of a company determined to 
get those kids. In a 1975 memo, company official J.W. Hind urged R.J.R., maker of Camel, Winston and 
Salem, to "increase its share penetration among the 14-24 age group." One year later, a 10-year planning 
forecast prepared for the board of directors and stamped RJR SECRET noted that 14-to-18-year-olds 
were "an increasing segment of the smoking population" and proposed a brand aimed at them. 

As bad as the California papers are, there could be worse to come from a Minnesota lawsuit brought by 
Blue Cross and Blue Shield and Hubert H. ("Skip") Humphrey, the state's attorney general and 
Democratic gubernatorial candidate. With jury selection scheduled to start this week, Humphrey has 33 
million pages of industry papers that he says provide not just a smoking gun but "a howitzer" against 
tobacco. To avoid a long and potentially embarrassing trial in Texas, cigarette makers opted last week 
for a $ 15 billion settlement of a lawsuit there. If a judge approves it, the companies will pay the state 
that much over 25 years to compensate for health-care costs and to fund antismoking programs. After 
Minnesota's case, there are nearly 40 state suits pending. 

The industry that used to fight to the death is now flinching, partly because it can't afford more 
embarrassment just as Congress is approaching a tobacco settlement. In the Senate, Republican John 
McCain of Arizona, no friend of tobacco, is predicting a ferocious fight. To begin with, the deal is 
nobody's baby in Washington. "Congress is not inclined to simply embrace an arrangement negotiated by 
the attorneys general with Big Tobacco in a hotel room," says a Republican aide. Some members of 
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Clinton's circle, including Vice President Al Gore and Health and Human Services Secretary Donna 
Shalala, are arguing hard against the deal, saying it's soft on tobacco. 

Even Republicans, who know that tobacco companies are their party's largest campaign contributors, 
don't want to get too closely identified with a deal brokered by Evil Weed Inc. What they fear is a 
Clinton trap in which they commit themselves to the deal, only to have the White House back out, 
painting them as slaves to tobacco money, a move that would also deflect heat from Democrats on 
campaign finance. If Republicans aren't persuaded that a deal will give them cover, it won't happen. 
That's why Senate majority leader Trent Lott is saying it has no better than a 30% chance of passage. 

Both parties have congressional leaders from states with vulnerable tobacco farmers. Yet even Thomas 
Bliley of Virginia, chairman of the House Commerce Committee and a Republican sometimes known as 
"the Congressman from tobacco," is wary enough of that title to have scheduled hearings next week at 
which heads of all the major cigarette companies will have to appear under oath. It could bring back 
memories of the 1994 hearing at which seven executives swore under oath that they never targeted kids. 

click here to return to ASH's Home Web Page 

Presented as a public service by Action on Smoking and Health (ASH), 2013 H Street, N.W., 
Wash., DC 20006, USA, (202) 659-4310. ASH is a 30-year-old national legal-action antismoking 

organization which is entirely supported by tax-deductible contributions. 

2 012 01/26/98 1*8:49:02 



. • - • - - J ' j • 

:*• •.•••>.S-.ifS?v\t 

. . . - < . - _ _ • , . - . - - . . 1 , . 

Clin on wants 
$1.50-a-paek 

Tobacco 4eal 
not a priority 
for Congress 
By Sum Page 
u d Jeaha Lee 
USATODiW ' •*.'•-. 

WASHINGTON - n e cost 
of • peck of dgareoa oould OD 
up iv tlJSO under a prapoMl 
Prestdent Oliitoa «U make to­
day aimed at discooraslng 
lecMgen from snoUng. 
. In an Ova] Offlce aatement 
lhat culminates three, mqnths 
of admlntatntioa review and 
debate, CUatno wUl can Ibr 
MUrer loet Oiat would drtve up 
d^iKite prtoea ever 10 yean 
if Urgeu to reduce youth 

moklng areol met 
But CUntonI long«walted 

bbmments ceme as a proposed 
t368J bilUoo nadaaaTtiibacco 
•etttenew teemi doomed, at 

' least for BOW. Republican lead­
en already have iodkated that 
Coogres wadl take op the 
complicated, controversial 
agreement this yeiar. 

Under the settlement an­
nounced three mdotht aao by 
state ofllctab and tobacco cooh-
pany lawyers, tbe Industry 
would pay t36U blUloo ova 
3S yean to settle smMngn-
lated lawwtts. USA TODAY 
has obtahied a state ĵpoate 

!. breakdown of the possible 
payouts (see chart). " 

On Tuesday, Olntoo reject­
ed the idea that die tobacco 
dealbdead. 

"We ought io ga this legisla­
tion through Congress as quick­
ly as we can," he told leport-
en- l wouM hnn? that we tan 

m i > 

AfflMK Says ha wants to see 
presidaniiallaaderehip 

St all the panies to the taiwilt 
vplved to agree to It, but we 

have to do It light* 
Althbii^ dintoa woat pro­

pose specific legiiUatloiL lie 
promised to oDer "deer prind­
ples to tunher'this debate." 
' The tobacco agreement '•«n« 

fbr redudog underage smoking 
by30«intveyearilo«tasev: 
en yean and 60% fai 10 yean. If 
the targets arent met, the deal 
calls for penalties that would 
raise the price of dgarettes by 
more than SO cents a pack. Oin-
t o o ^ can forst̂ iUcandy hi­
creasing the Ines so that the 
hUce wouM he t l JO per pack. 

ftrt Kouse Majority Lnder 
Dick Armey, R-Texas, saM he 
expects more than a speech 
from Clinton today. 1 thiniL to 
a large extent, we fed the pFes-
Went should exerdse some 
leadership here," Armey said. 
"Send us a bUI, BUL" 

However, Senate Hinodty 
Leader Tom Daschle, D i D , 
said tbat Congress b getting 
>ist what It wants: time to de-

Breakdown of payouts 

wttwnart, the Mates wtxid leoelve atxxjt $193^SM? 

na.1 

12£ . 12J 
lu jmi&s; 

DeL .2£ 2.7 

49.0 EID 

423 434 

Py„.,_, 16.0 16.1 
• ' 202 -

Makie. 7^ 
M l • . -aoj 
Mass. 36.7 
yXii'jCS 89J 
Minn. 20.8 
WH^:-^A'.V.- 7.0: r 
Ma ' . 20.7 

6.8 
1«2 
36.6 
'40.1 
21.9 

19.8 

N.H. 61 fi 1 

N.M. 4.4 4 R 

f-C. 21,1 220 

Ohio 457 • 457 

2f5-.,.^ 10.4 IIJO 

l-C. : M a 7 | M 
SP. 22, 23 
Tenv 222' 22.8 
Texas 61J 602 . 
Uah ,41 35 

i 7 2.6 
Vh. 18.7 • 117 

18.9 18.9 
8.1 : a4 

18.9 19.7 
Wya I J U 

vdop leglslaooa "From vinu-
any every comer of our cau­
cus, the message here Is eo 
rtow.'heinil^ 

ChUfomta Rep. Henry wax-
Ban, the top Democrat on the 
Commerce Committee, praised 
Olntoo fbr "keeplog his focus 
oa pubUc health and stopping 
dUldren from bdng the larseis 
of tbe tobacco bdustiy." 
. Aides say Olntoo WiU speak 
only broadly about the heed to 
(beus op youth smoking and to 
inaintain the Food and Drug 
Administration^ authority to 
regulate lobacco. 

Joining him hi the Oval 01̂  
Ice wUl be Health and Human 
Services Secretaiy Donna Sha­
lala and domestic policy advis-' 
er Bruce Reedrwho jointly led 

the administrBtkio review. Ag­
riculture Secretaiy Dan GUck­
man wUl attend, and Olntoo is 
expected to can for provistons 
to proiect tobacco tarmen. 

Mlstelpifl Attomey i 
al Michael Moore praisea uin. 
ton's stance. Texpea the I 
Idem wUl be very supportive ot 
what we have done," he said. 

And former FDA Commis-
dcner David Kessler, a leading 
•moklng oppooeht, said Clin­
tons endorsemtmt of a blK 
price hike for dgarettes 
"terrlOc.- ^ 

"If you want to reduce Uie 
number of young people who 
smoke," he said, "Uiafs Uie 
right way to do it" 

ConiribuUng: Doug Levy 

USA TODAY NESDAY, SEPTEMBER 17. 1997 

'f 
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kotline, National Journal's Daily Briefing on Politics http://cloakroom.com/pubs/hotline/h980129.htm 

(see Hotline, 1/28), the owner of a Knox Co. TV station said 1/28 "he'll just do that." 
WFEM owner Earl Marlar said his low-power station "will begin catering to candidates 
soon": "This is going to be the biggest little station in the nation." FCC spokesperso 
David Sisk said several privately owned stations across the country ~ especially s 
ones ~ have given free air time to candidates (Silence, Knoxville News Sentinel, I/'. 
(Back to Contents) 

16 TOBACCO ROAD: Congress Backs Away As Execs Testif; 

Los Angeles Times' Rubin writes, "Far from enacting the proposed $368.5 billion 
settlement into law, Congress has since distanced itself from many of its specific 
provisions. Federation of American Health Systems pres. Tom Scully notes serious 
obstacles to the global settlement: " I find it hard to see them pulling together a giant 
tobacco deal, getting all 50 states, the tobacco companies and all the consumer groups to 
sign on to it. No matter how close you get to a deal, somebody is going to have a reason to 
blow it up" (1/29). 

Execs To Insist On Lawsuit Immunity 
The five largest U.S. cigarette makers "are prepared to broadly defend the industry's 

embattled settlement" in testimony today before the House Commerce Cmte. RJR Nabisco 
Chair Steven Gladstone is expected to tell the panel that he '"cannot... prudently agree to 
even more crushing economic burdens' than those contained in the" $368.5 billion tobacco 
settlement, according to his prepared testimony. Brown & Williamson Chair N.G. Brookes 
will make the same point, saying tobacco companies "cannot agree to any legislation that 
does not include the limited, common-sense civil liability protections" (Taylor, Wall Street 
Journal 1/29). 

But Congress probably won't pass legislation this year to provide immunity to the 
industry, the Washington Times reports. Sen. Maj. Whip Don Nickles (R-OK), head of the 
Sen. GOP tobacco task force, "said [1/28] there is not enough support among Senate 
Republicans for the immunity provisions." House Maj. Whip Tom Delay (R-TX): "Giving 
the tobacco industry immunity is very serious. We have to be very careful about the 
precedent we set" (Goldreich, 1/29). 

Follow Their Words 
USA Today's Lee notes that "when seven other tobacco executives appeared before the 

committee [in 1994], they swore nicotine is not addictive." Today, the executives are 
expected to "sidestep the legally and politically explosive questions of whether nicotine is 
addictive and whether their companies manipulated its content in cigarettes" (1/29). But the 
Wall Street Journal notes that "those and other pointed questions are certain to be posed" 
by cmte members such as Rep. Henry Waxman (D-CA), an "industry foe" (1/29). 

Hotline Database 
Click Tobacco Road for recent stories from Hotline's continuing coverage of this topic. 

(Back to Contents) 

17 HOTLINE PEOPLE: Barbour-ians At The Gates 

As part of a plan for "beefing up its presence" in DC, Microsoft Corp. has hired former 
RNC chair Haley Barbour as a consultant and as a "counterweight" to Bob Dole, who has 
been retained by the several companies that compete with Microsoft (Paulson, Seattle 
Post-Intelligencer, 1/29). 

Washington Post Takes Somerby "Seriously" 
Washington Post's Nuttycombe reviews Hotline humorist Bob Somerby's one-man 

show, "Material World," subtitled "How people with products took over the planet" — last 
appearance tonight, 8:30pm at Improv comedy club, 1140 Connecticut Ave., NW. Using 
"slides, clips of old commercials and props from grocery and shoe-store shelves, Somerby 
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Issues 

Tobacco 

Associated Press 

loinLCenterl^^ mCimSlr^ 
EconomicStudies -loMimL 

Time/cm 

ASSOCIATED PRESS 

Conducted 8/20-24 by ICR Survey Research Group, 1 003 
adults surveyed; margin of error +/- 3% (release, 8/29). 

SMOKING 
Curren,t smoker 
Former smoker 
Never Smoked r e g u l a r l y =u 

TOBACCO SETTLEMENT WOULD RESULT 
IN TOBACCO COMPANIES SELLING... 
Fewer c i g a r e t t e s 23-u 
As many c i g a r e t t e s as ever 6/ 

SETTLEMENT WORTH A BAN ON 
CLASS-ACTION LAWSUITS? 

u. • *- . 31% Worth i t 
Not worth i t 

HOW MUCH PRICE INCREASE NEEDED 
TO REDUCE TEEN SMOKING? 
50-75 cents a pack 
$1 a pack 
More than $1 a pack 

CNN 

Conducted 8/22-25; 1,014 adults surveyed; margin of error +/-
3% (CNNAJSA Today/Gallup release, 8/27). 

NATIONAL TOBACCO SETTLEMENT 
A l l GOP Dem 

Favor ^5% 39% 48% 
oppose 43 47 43 

Conducted 6/23-24 surveyed 1,030 adults; niargin of en-or 3 
percent. Subsample: 268 smokers; margin of error +/- 6 

Y:-r0/;^(:fk^?-'^ 09/03/97 15: 



Some useful numbers from recent public polls on tobacco: 

Support for the agreement is now basically even: 45-43, was 40-25 in some polls t w o months 

ago. 

Strong suspicion that deal will not decrease smoking: 23-67 against fewer cigs sold 

Phillip Morris' fav/unfav is 15/58 

Public thinks you need big pnce mcreases to diminish youth smoking: 7 0 % say you need more than 

$1 a pack to reduce teen smoking, just 10% say only a $1 

Majority also don' t think it will reduce adult smoking. 

Public split on who they trust more to handle agreement: GOP Congress 38, Clinton 37 (hard to 

believe) 

There are some obvious strategy lessons here: who to target, what to assume, what we need to 

convince the public in order to gain support for a settlment... 

Regards, Tom 

•7 

3 



Naiional Journal's Cloakroom ~ Poll Track hltp://cIoakrooni.coni/menibers/polltrack/nalional/issLies/tobacco.htm 

percent (release, 6/24). 

DO YOU FAVOR AGREEMENT? 
Yes 40% 
No 25 
Haven't heard about i t 15 

SHOULD CONGRESS & PRES. APPROVE AGREEMENT? 
Approve 20% 
Make changes 25 
Reject 16 

IS AGREEMENT TOO TOUGH ON TOBACCO 
COMPANIES? 
Too tough 20% 
About r i g h t 21 
Not enough 35 

WILL AGREEMENT REDUCE SMOKING 
AMONG ADULTS? 
Yes 29% 
No 50 

WILL AGREEMENT REDUCE SMOKING 
AMONG TEENAGERS? 
Yes 33% 
No 45 

SHOULD GOVERNMENT GRADUALLY BAN 
USE OF NICOTINE? 
Should ban 42% 
Should not 52 

WHICH PROVISIONS OF AGREEMENT 
DO YOU AGREE WITH? 

Approve 
Vending machine ban 67% 
Bi l l b o a r d s ban 60 
Ban on sponsoring 
l i v e events 48 
Requiring companies to 
provide kids health 
insurance 63 
L i m i t i n g people w i t h 
smoking-related 
i l l n e s s e s to sue 
companies 48 

Disapprove 
31% 
36 

48 

33 

47 

SMOKED IN LAST WEEK? 
'97 '96 '85 '77 

Yes 26% 27% 35% 38% 
No 74 73 65 62 

Yes 
No 

' 69 
4 0% 
60 

' 54 
45% 
55 

• 44 
41% 
59 

WISH FOLKS "WOULD GET OFF YOUR BACK 
ABOUT SMOKING?" 
(asked of smokers only) 
Yes 64% 
No 35 

IF CIGARETTES WERE ILLEGAL, 
WOULD YOU... 
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Quit smoking? 63% 
Buy c i g a r e t t e s i l l e g a l l y ? 32 

WHO DO YOU TRUST MORE TO 
HANDLE AGREEMENT? 
GOP Congress 38% 
Clint o n 37 
Neither 17 
Both 2 

JOINT CENTER FOR POLITICAL AND ECONOMIC 
STUDIES 

Conducted 3/21-4/20 surveyed 1,702 adults; +/- 3 percent. 
Subsamples: 850 "adults from the national population," 
margin of error +/- 3.5 percent; 850 African Americans, 
margin of error +/- 3.5 percent; and an "oversample" of 100 
Hispanics. 

HOW SHOULD BUDGET BE BALANCED? 
GENERAL 

BLACKS POPULATION 
Tax c i g a r e t t e s 65% 65% 
Cut welfare 43 56 
Cut defense 42 34 
Cut education 4 8 
Defer tax cuts u n t i l 
budget i s balanced 45 45 

f^BC/WALL STREET JOURNAL 

Conducted 7/26-28 by Peter Hart (D) and Robert Teeter (R), 
surveyed 1,002 adults, margin of error +/- 3 percent. 
Subsamples: Republicans, margin of error +/- 5.7 percent; 
Democrats, margin of error +/- 5 percent. 

PHILIP MORRIS CO. FAV/UNFAV 
Favorable 15% 
Unfavorable 58 
Neutral 21 

TIME/Cm 

Conducted 6/4-5 by Yankelovich Partners, surveyed 1,024 
adults; margin of error +/- 3.1 percent (release 6/6). 

IN SUITS AGAINST TOBACCO COMPANIES DO YOU FAVOR... 
ALL MEN WOMEN 

Negotiated settlement between 
tobacco companies and state AGs 50% 50% 4 9% 
No settlement and allow damage 
s u i t s to continue 39 41 37 

3or4 09/03/97 15:34:15 
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The Polling that supports this analvsis: 

With the budget issue out of the way, we can now focus on our strengths: 

The Strengths of Democrats: 

Race relations 60 19 41 
Environment 63 24 39 
Education 58 30 28 
Healthcare 56 32 24 
Medlcare/§oclal Security 58 35 23 

Can Continue to Push Tobacco: 

• By a margin of 2-1 (52%/26%), are favorable lo the decision to allow the FDA to have 
jurisdicfion over the nicotine in tobacco. 

• An overwhelming majority (67/27) supports the Administration's decision to appeal the 
part of the ruling striking down the advertising restrictions. 

When asked about three potential steps the govemment could take, a majority strongly supports 
taking steps to regulate the tobacco industry. 

mmMM 
require tooacco companies to label the nicotine 
content of the cigarettes 

75 93 5 

Put a waming on the package that cigarettes 
containing nicotine are addictive 

75 90 9 

Set limits on the nicotine that could b© In 
cigarettes and require the tobacco companies to 
meet those limits 

59 80 15 

Ban the sale of cigarettes containing nicotine, 
which are all cigarettes 

38 52 45 

Family And Medical Leave Act 

• 72/22 support an executive order extending the Family and Medical Leave Act for federal 
employees to give workers up^to 24 hours off without pay for children's educational needs or 
doctor'sjy^sits .and saying h^^ Congress to act on 
exoandlno the Familv L"A»vft A>̂» W nĵ wata ..-^li ' -'̂ - v expandlng^the. Family Leave Aiitfor.pHvke sector w o ^ well. 

••:.C, •'•--Jil'i •r'-U-.,-,: 

. V . • • . . 
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Proposal on Negotiated Settlement 

On Behalf of Flue-Cured Tobacco Producers 

1. Continue Current Program 

A. Contractual commitment by manufacturers to annually purchase a minimum of 585 
million poundŝ (90% of 650 million). ^ 

B. Continue current price support program, 

C. Complete 1994 buyout agreement. 

D. USDA shall continue to administer the tobacco program. 

E. No net cost assessments and other costs to administer the program shall continue 
as under the current program. 

2. TronsHlon Paj-ments and Quota Compensation 

, In the event the tobacco program i, climinutcd or phased out by congressional 

action, or manufacturers fail to meet purchase a,rcemo,«.s, transition payments and/or 

quota compensation shall be made to tobacco producers as follows-

A. Transition Payments - The 1996 marko. pHco average Shall be the base for 

transmon payments. If prices for 1998 and .subsequent years (up to eight yc.r,) 

average less than .he 1996 beltwide market average, producers will receive a 

h-.ns..,on payment that will bring that year's average „p ... ,he 1996 ,„arke. average 

QUOU Compensation - When purchase agrcen.en. is not fulfilled and purchases-

. below 58 million pounds and requires a ,uo.a reduction, ,.ou ^.^ed 

shall be retired ind quota owner paid $4.00 per pound tor lost quota, If quota is 

reduced below 50% of the 1996 basic quota, ,l,e re„.ai„i„g ûota is immediately 

retired and quota owner paid al $4.00 per pound. 

Funds to cover transition payments and quota condensation shall be allocated as a par. 
of the 368.5 billion dollar settlement agreement 

— . 0 

r cover the 8-year transition payments and quota reiircncnt. 

B. 



SUMMARY OF THE PROPOSED RESOLUTION 

The proposed resolution, which would be implemented through legislation and a binding 
contractual protocol to be entered into by participating members of the tobacco industry, 
mandates a total reformation and restructuring ofhow tobacco products are manufactured, 
marketed and distributed in the United States: 

(1) by seeking to prevent underage access to, and dramatically reduce underage use of, 
tobacco products; 

(2) by confirming the Food & Drug Administration's authority to regulate tobacco 
products under the Food, Drug and Cosmetic Act, with certain provisions applicable to tobacco 
products; 

(3) by mandating changes in the corporate culture of tobacco companies; 

(4) by setting national requirements limiting smoking in public places (with State and 
local govemments remaining free to set more stringent requirements); 

(5) by requiring that the participating members of the tobacco industry pay himdreds of 
billions of dollars to fimd medical research; public education; cessation programs; health-care 
costs incurred by federal, state and local govemments; and federal and state enforcement of the 
restrictions imposed by the proposed resolution; 

(6) by preserving the rights of individuals to sue the tobacco industry; 

(7) by ensuring that members of the tobacco industry who seek to avoid the strictures of 
the new regime will be held fiilly accountable for any injuries their products may cause; and 

(8) by establishing a comprehensive regime of federal regulation and federal and state 
enforcement to implement these requirements. 

The principal details follow. 

1. Prevention of Underage Use of Tobacco Products 

The proposed resolution strikes at the core problem of underage consumption of tobacco 
products. The Food & Dmg Administration ("FDA") and other public health authorities have 
concluded that virtually all new consumers of tobacco products are under legal age. The 
proposed resolution attempts to cure what the FDA has termed a "pediatric disease" by 
drastically curtailing advertising and marketing practices that have been criticized as appealing to 
minors; by imposing strict controls restricting the sale of tobacco products to adult consumers 
only; and by requiring dramatic reductions in the levels of underage use, with the tobacco 



industry to pay substantial economic surcharges if the required reductions are not met. In so 
doing, the proposed resolution incorporates all of the restrictions in the current FDA mle, and in 
many instances goes substantially beyond them. 

A. Curtailment of Advertising 

With the specific consent ofthe tobacco companies participating in the proposed 
resolution, virtually all forms of non-text tobacco advertising accessible by adolescents will be 
banned. The proposed resolution would, among many other things: 

1. Prohibit use of himian images and cartoon characters - such as Joe Camel and the 
Marlboro Man — in aU tobacco-product advertising. 

2. Ban aU outdoor tobacco-product advertising, including advertising in enclosed 
stadia and advertising inside a retail establishment that is directed outside. 

3. Except for advertising in adult-only facilities or adult publications, limit tobacco-
product advertising to black text on a white background. 

4 Ban sponsorships (including concerts and sporting events) in the name, logo or 
selling message of a tobacco brand. 

5. Ban all non-tobacco merchandise (such as caps, jackets and bags) bearing the 
name, logo or selling message of a tobacco brand. 

6. Ban direct or indirect payments for tobacco product placement in movies, 
television programs and video games. 

7. Prohibit direct and indirect payments to "glamorize" tobacco use in media 
appealing to minors, including live and recorded music performances. 

8. Prohibit tobacco-product advertising on the Intemet unless it is designed to be 
inaccessible in or from the United States. 

B. Access Restrictions 

The proposed resolution will also sharply restrict adolescents' access to tobacco 
products. Without preventing state and local govemments from imposing stricter measures, the 
proposed resolution would incorporate every access restriction embodied in the current FDA 
mle, and would add additional significant restrictions. The access restrictions include: 

1. Setting a minimum age of 18 to purchase tobacco products. 
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2. Establishing a requirement of face-to-face transactions for all sales of tobacco 
products. 

3. Requiring retailers to check photo identification of anyone under 27. 

4. Banning all sales of tobacco products through vending machines. 

5. Baiming self-service displays of tobacco products except in adult-only facilities. 

6. Baiming the distribution of tobacco products through the mail except for sales 
subject to proof of age (with subsequent FDA review to determine if minors are 
obtaining tobacco products through the mail). 

7. Imposing retailer compliance obligations to ensure that all displays, advertising, 
labeling, and other items conform with all applicable requirements. 

The access restrictions would be coupled with an entirely new system of 
enforcement to ensure that these provisions are meaningful in practice. The proposed resolution 
mandates minimum federal standards for a retail licensing program: any entity that sells directly 
to consumers ~ whether a manufacturer, wholesaler, importer, distributor or retailer — would 
need to obtain and maintain a license. Sellers would be subjected to stiff penalties and 
potentially to suspension or loss of their licenses if they do not comply with the access 
restrictions. The federal govemment and state and local authorities would enforce these access 
and licensing provisions through funding provided by annual tobacco industry payments. 

The proposed resolution also contains powerful economic incentives for the states 
to do their part to reduce underage tobacco use and to enforce the access restrictions. States are 
required to achieve levels of compliance with the access restrictions within their borders of 75% 
by the fifth year after enactment of the proposed resolution, 85% by the seventh year and 90% by 
the tenth year and each year thereafter. States that fail to do so would lose a significant portion 
ofthe health-care program funds that would otherwise be allocated to them out of the payments 
to be made by the tobacco industry (which are described below). Fimds withheld from states on 
this basis would, in tum, be reallocated to those states that demonstrated superior "no sales to 
minors" enforcement records. 

C. "Look Back" - Econoniic Surcharges on the Tobacco Industry if Underage 
Use is not Greatly Reduced 

The proposed resolution would give the tobacco industry powerful economic 
incentives to ftirther the goal of dramatically reducing underage tobacco use by imposing 
surcharges on the industry if required reductions are not achieved. The proposed resolution's 
"look back" provision establishes steep required reductions in the level of imderage tobacco use 
from estimated levels over the past decade: for underage cigarette use, 30% by year 5 after 



enactment of the proposed resolution, 50% by year 7 and 60% by year 10, with incidence 
remaining at such reduced levels thereafter; for underage smokeless tobacco use, 25% by year 5, 
35% by year 7 and 45% by year 10, likewise with incidence remaining at such reduced levels 
thereafter. (These required reductions amount to even steeper declines from estimated current 
levels of underage cigarette use.) 

For any year in which these required reductions are not met, the FDA must 
impose a mandatory surcharge on the participating members of the industry in question (cigarette 
or smokeless tobacco) based upon an approximation of the present value ofthe profit the 

• companies would eam over the lives of all underage consumers in excess ofthe required 
reduction (subject to a $2 billion annual cap for the cigarette industry (as adjusted for inflation) 
and a comparably derived cap for the smokeless tobacco industry). Tobacco product 
manufacturers could receive a partial refund of this surcharge (up to 75%) only after paying the 
assessed amount and only if they could thereafter prove to the FDA that they had fully complied 
with the resolution, had taken all reasonably available measures to reduce youth tobacco usage 
and had not acted to undermine the achievement of the reduction goals. 

2. Regulation of the Tobacco Industry 

The proposed resolution mandates new waming labels, requires the industry to 
disclose research on the health effects of its products and information about non-tobacco 
ingredients, makes industry-funded cessation programs available to persons who want to quit, 
and endows the FDA with extensive regulatory powers over the tobacco industry in this country. 

A. Warnings and Labeling 

The proposed resolution first requires a new set of rotating wamings to be placed 
on packages of tobacco products. Their content ~ such as "WARNING: Smoking can kill you" -
- follow requirements in other countries, such as Canada. Their location is to be more prominent 
than previous wamings: 25% of the front of cigarette packs (at the top ofthe pack) and 25% of 
the principal display panel of smokeless tobacco products. 

In addition, the proposed resolution would expand the health waming concept as 
applied to advertising. For example, without limiting the FDA's normal rulemaking authority, 
the proposed resolution (1) would require that use of currently employed descriptions such as 
"low tar" and "light" be accompanied by a mandatory health disclaimer in advertisements; and 
(2) prohibit the use of any health claims without review by the FDA. The FDA would also have 
the corresponding power, but not the obligation, to modify advertising restrictions with respect to 
tobacco products that it concludes present sufficiently reduced health risks. 

B. Disclosure of Health Research and Information 

To ensure access by the FDA to fiill infomiation about the health effects of 



tobacco products, the proposed resolution imposes a series of comprehensive disclosure 
obligations on the tobacco industry. First, the industry is required to disclose to the FDA 
previously confidential intemal laboratory research relating to health, toxicity, addiction and 
dmg dependence, and is under a continuing obligation to disclose to the FDA all such research 
generated in the fiiture (with protection for proprietary information and applicable privileges). 
Second, industry documents produced (or to be produced) in the pending Attomey General 
actions and other litigations relating to smoking and health, addiction or nicotine dependency, 
"safer" or "less hazardous" cigarettes and underage tobacco use and marketing will be made 
available to the public in a national tobacco document depository. To the extent the industry 
continues to assert that any such documents are covered by privileges or protections, the 
proposed resolution provides for a binding, fast-track procedure by which any interested person 
may challenge such assertion before a specially appointed federal court. Finally, any subpoena 
authority that the FDA has with respect to manufacturers of other devices would also apply to 
tobacco manufacturers. 

The proposed resolution also institutes new and greatly expanded disclosure 
obligations with respect to non-tobacco ingredients. The tobacco industry is required to disclose 
to the FDA the identity and amount of non-tobacco ingredients used in each brand. The industry 
is also required to disclose ingredient information to the public to the same degree that current 
federal law requires for food products (roughly, the identity of ingredients ~ other than 
flavorings — in descending order of quantity). 

C. Cessation Programs 

The proposed resolution provides funding for people who want to quit using 
cigarettes or smokeless tobacco. The proposed resolution authorizes the FDA to accredit 
cessation programs and techniques that it determines to be effective. Those cessation programs 
and techniques are then to be made available to members ofthe public, to be paid for by fiinds 
provided under the proposed resolution by the tobacco industry. 

D. Regulation of Tobacco Products 

The proposed resolution would impose a regulatory regime to govem the 
manufacturing, content and development of tobacco products in this country. This regime would 
include FDA approval of the ingredients used in tobacco products and the imposition of 
standards for reducing the level of certain constituents, including nicotine. 

First, the proposed resolution subjects the tobacco industry to the "good 
manufacturing practice" standards comparable to those applicable to other FDA-regulated 
industries, but tailored specifically to tobacco products. These standards include requirements 
regarding quality control systems, FDA inspections (including inspections of facilities and 
certain records), and record-keeping and reporting. At the same time, the proposed resolution 
makes clear that tobacco farmers face no greater regulatory burden than the producers of other 



raw producis regulated by the federal government. 

Second, the proposed resolution greatly expands federal regulatory authority over 
the non-tobacco ingredients used in tobacco products. In addition to requiring fiill disclosure of 
these ingredients to the FDA, the proposed resolution requires manufacturers to submit within 5 
years a safety assessment for ingredients currently used, and to obtain the FDA's preapproval for 
any new ingredients. The FDA would have authority to disapprove an ingredient's safety. In 
connection wath this process, manufacturers are required to have procedures for the selection, 
testing, purchase, storage, and use of ingredients; to keep records regarding the foregoing; and to 

• allow FDA access to such records, with protection of proprietary information. 

Finally, the proposed resolution gives the FDA substantial authority over product 
development by imposing a regulatory regime that would, among other things, set standards for 
the reduction ofcertain constituents, including nicotine, to encourage the development of 
"reduced-risk" tobacco products. 

3. Changes in Corporate Culture 

The proposed resolution requires fundamental change in the way participating 
members ofthe tobacco industry do business in order to ensure that they comply with the spirit, 
as well as the letter, of the proposed resolution. 

Participating manufacturers are required to create, and to update each year, plans 
to ensure compliance; to identify ways to reduce underage use of tobacco products; and to 
provide intemal incentives for reducing underage use and for developing products with reduced 
risk. 

Participating manufacturers must also implement compliance programs setting 
compliance standards and procedures for employees and agents that are reasonably capable of 
reducing violations. These programs must assign to specific high-level personnel the overall 
responsibility for overseeing compliance; forbid delegation of substantial discretionary authority 
to individuals who have shovm a propensity to disregard corporate policies; establish training or 
equivalent means of educating employees and agents; and institute appropriate disciplinary 
measures and steps to respond to violations and prevent similar ones from recurring. 

Participating manufacturers are further required to take afFirmative steps to 
inculcate the spirit ofthe new regime. They must promulgate corporate principles that express 
and explain the company's commitment to compliance, reduction of underage tobacco use, and 
development of "reduced-risk" tobacco products. They must work with retail organizations on 
compliance, including retailer compliance checks and financial incentives for compliance. And 
they must disband industry associations that have been criticized by public health authorities, and 
may only form new ones subject to strict oversight of their activities. 



Companies would be subjecl lo fines and penalties (including "Scarlet Letter" 
advertising) for breaching any of these obligations. To assist wilh enforcement, companies must 
direct their employees to report known or alleged violations to the company compliance officer, 
who is in tum required to provide reports to the FDA. Finally, "whistleblowers" in the tobacco 
industry will be provided with the maximum protection available under current federal statutes. 

4. Nationwide Standards To Minimize Involuntary Exposure To Environmental 
Tobacco Smoke 

The proposed resolution mandates the first federal minimum standards goveming 
smoking in public places or at work (wdth states and localities retaining power to impose stricter 
requirements). It: 

• Restricts indoor smoking in "public facilities" to ventilated areas wdth systems 
that exhaust the air directly to the outside, maintain the smoking area at "negative 
pressure" compared with adjoining areas and do not recirculate the air inside the 
public facility. 

Ensures that no employee may be required to enter a designated smoking area 
involuntarily while smoking is occurring. 

Exempts restaurants (other than fast food restaurants) and bars, private clubs, 
hotel guest rooms, casinos, bingo parlors, tobacco merchants and prisons. 

The Occupational Safety and Health Administration would have authority to 
enforce these restrictions. 

5. Payments by the Tobacco Industry 

The proposed resolution requires those companies to pay hundreds of billions of 
dollars to fiand federal and state enforcement efforts; to provide funds to federal, state and local 
govemments for health care needs and research; to provide payments that yield public benefits 
and thereby resolve punitive damages claims that otherwdse might be asserted in litigation based 
on past conduct; and to pay for the expenses related to the administration of the Act. 

A particular priority for these expenditures is to fund a variety of public and 
private, non-profit efforts to discourage minors from beginning to use tobacco products and to 
assist current tobacco consumers in quitting. Those programs include research, public education 
campaigns, individual cessation programs, and impact grants to communities and individuals 
affected by the Act. 

The participating companies are required to make an aggregate $10 billion 
payment on the date ofthe proposed resolution's enactment. Thereafter, they are to make 



specified annual payments lied lo volume of domestic sales; these payments will be increased to 
reflect inflation and are lo continue for as long as the companies continue to sell tobacco 
producis in this nation. (If the industry's specified annual payment is to be reduced in a given 
year as a result of a decline in volume, but the industry's profit for that year is larger than its 
1997 profits (as adjusted for inflation), Uie reduction in the annual payment due to the decline in 
volume would be offset to the extent of 25% of the increase in profit.) At current levels of sales, 
the proposed resolution requires total payments of $368.5 billion over tiie first 25 years and 
$743.5 billion over tiie first 50 years (subject to credits described below in connection witii 
potential civil tort liability). These payments are separate from any surcharges required under the 

- "look back" provision discussed above. These payments would be tiie joint responsibility of tiie 
participating companies, would receive priority in any bankmptcy or reorganization proceeding, 
and would be the obligation only of a company's manufacUiring entity selling domestically. All 
payments under tiie proposed resolution (including any pursuant to tiie "look back" provision) 
are ordmary and necessary business expenses for tiie year of payment, and no part thereof is 
eitiier in settlement of an acttial or potential liability for a fine or penalty (civil or criminal) or tiie 
cosl of a tangible or intangible asset. 

The payments would be allocated among the programs and entities referred to 
above. The proposed resolution contemplates tiiat the companies would then pass the annual 
payments tiirough to consumers in order to promote the maximum reduction in underage use. 

6. Preservation of Right to Sue 

In addition to mandating the payments described above, the proposed resolution 
preserves individuals' right to sue tiie tobacco industiy. In retum for tiie enormous public health 
benefits and monetary payments described above, the proposed resolution instead affords tiie 
participating companies with protection from civil liability in the following ways. 

Ekst, the proposed resolution settles the present govemmentai and parens patriae 
actions, and bars similar actions from being maintained in the fiittire. It also settles the currently 
pending class actions, to the extent they are not reduced to final judgment prior to enactinent of 
the Act. Addiction claims are likewise settled. 

Second, the proposed resolution preserves access to tiie tort system by individuals. 
Existing legal doctrine regarding the type of tort claims tiiat can be brought, as reflected in tiie 
Supreme Court's Cipollpne decision, is also preserved. Claims could not be maintained, 
however, on a € l ^ o r other aggregated basis, and could be maintained only against tobacco ^ 
manufacttiringWnpanies (and not their retailers, distributors or affiliated companies). In 
addition, claimants could seek pimitive damages only with respect to^ctaims^redicated upon 
conduct taking place after enacttnent of tiie proposed resolution, since, as noted above, part ofthe 
aggregate industry payments are in settlement of punitive damages claims. Finally, except with 
respect to already pending actions, third-party payor (and similar) claims could be maintained 
only on a subrogated basis. 



Judgments and settlements arising from tort actions would be paid as follows: The 
proposed resolution sets an annual aggregate cap equal lo 33% of the industry's annual payment 
(including any reductions for volume decline or increases for inflation). Any excess judgments 
or settlements above the cap in a year would roll over until the next year. Moreover, while 
judgments and settlements would mn against tiie defendant, they would give rise to an 80-cent-
on-the-dollar credit against tiie industry's annual payment. Finally, to ensure that the available 
funds are not allocated disproportionately, any individual judgments in excess of $1 million 
would be paid at the rate of $1 million per year unless every other judgment and settlement could 
first be satisfied within the annual aggregate cap. In all circumstances, however, tiie companies 

" would remain fully responsible for costs of defense. 

7. Enforcement 

Finally, the proposed resolution provides for a comprehensive scheme of 
enforcement. Violations ofthe proposed resolution's requirements carry civil and criminal 
penalties based upon the penalty provisions of tiie Food, Dmg and Cosmetic Act and, where 
applicable, the provisions ofthe United States criminal code. Special enhanced civil penalties 
attach to violations of the obligations to disclose research about healtii effects and information 
about the toxicity of non-tobacco ingredients - up to len times the penalties applicable to similar 
violations by pharmaceiitical companies. 

In addition, terms of tiie proposed resolution would be embodied in state consent 
decrees, giving the states concurrent enforcement powers. State enforcement could not impose 
obligations or requirements beyond those imposed by the proposed resolution (except where the 
proposed resolution specifically does not preempt additional state-law obligations) and would be 
limited to the penalties specified in the proposed resolution and by prohibition on duplicative 
penalties. 

The proposed resolution is subject to the approval of tiie Boards of tiie companies 
involved. 



FOR SETTLEMENT DISCUSSION 
PURPOSES ONLY 6/20/97 3:00 p.m. 

PROPOSED RESOLUTION 

PREAMBLE 

This legislation would mandate a total refomiation and restructuring 
of how tobacco products are manufactured, marketed and distributed In this 
country. The nation can thereby see real and swift progress in preventing 
underage use of tobacco, addressing the adverse health effects of tobacco use 
and changing the corporate culture ofthe tobacco industry. 

The Food and Drug Administration ("FDA") and other public health 
authorities view the use of tobacco products by our nation's children as a "pediatric 
disease" of epic and worsening proportions that results in new generations of 
tobacco-dependent children and adults. There is also a consensus within the 
scientific and medical communities that tobacco products are inherently dangerous 
and cause cancer, heart disease and other serious adverse health effects. 

The FDA and other health authorities have concluded that virtually all 
new users of tobacco products are under legal age. President Clinton, the FDA, 
the Federal Trade Commission ("FTC"), state Attorneys General and public health 
authorities all believe that tobacco advertising and marketing contribute 
significantly to the use of nicotine-containing tobacco products by adolescents. 
These officials have concluded that, because past efforts to restrict advertising and 
marketing have failed to curb adolescent tobacco use, sweeping new restrictions 
on the sale, promotion and distribution of such products are needed. 

Until now, federal and state governments have lacked many of the 
legal means and resources they need to address the societal problems caused by 
the use of tobacco products. These officials have been amned only with crude 
regulatory tools which they view as inadequate to achieve the public health 
objectives with which they are charged. 

This legislation greatly strengthens both the federal and state 
governments' regulatory arsenal and furnishes them with additional resources 
needed to address a public health problem that affects millions of Americans, 
including most importantly underage tobacco use. Further, it is contemplated that 
certain of the obligations of the tobacco companies will be Implemented by a 
binding, enforceable contractual protocol. 
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The legislation reaffirms individuals' right of access to the courts, to 
civil trial by jury and to full compensatory damages. Resolution through the Act of 
potential punitive damages liability of the tobacco industry for past conduct is only 
made in the context of the comprehensive settlement proposed by the legislation. 
It is not intended to have precedential effect, nor does it express any position 
adverse to the imposition of punitive damages in general or as applied to any other 
specific industry, case, controversy or product and does not provide any authority 
whatsoever regarding the propriety of punitive damages. 

Among other things, the new regime would: 

° Confirm FDA's authority to regulate tobacco products under the 
Food, Dmg and Cosmetic Act, making FDA not only the preeminent 
regulatory agency with respect to the manufacture, marketing and 
distribution of tobacco products but also requiring the tobacco 
industry to fund FDA's oversight out of on-going payments by the 
manufacturers pursuant to the new regime ("Industry Payments"). 

° Go beyond FDA's current regulations to ban all outdoor tobacco 
advertising and to eliminate cartoon characters and human figures, 
such as Joe Camel and the Marlbotv Man, two tobacco icons which 
the public health community has long assailed as advertising 
appealing to our nation's youth. 

Impose and provide funding out of the Industry Payments for an 
aggressive federal enforcement program, including a State-
administered retail licensing system, to stop minors from obtaining 
tobacco products, while in no way preventing the States from 
enacting additional measures. 

Ensure that the FDA and the States have the regulatory flexibility to 
address issues of particular concern to public health officials, such 
as youth tobacco usage and tobacco dependence. 

° Subject the tobacco industry to severe financial surcharges in the 
event underage tobacco use does not decline radically over the next 
decade. 

° Empower the federal government to set national standards 
controlling the manufacturing of tobacco products and the 
ingredients used in such products. 



° Provide new and flexible regulatory enforcement powers to ensure 
that the tobacco industry works to develop and introduce "less 
hazardous tobacco products," including, among other things, vesting 
FDA with the power to regulate the levels of nicotine in tobacco 
products. 

° Require the manufacturers of tobacco products to disclose all 
previously non-public intemal laboratory research and all new 
intemal laboratory research generated in the future relating to the 
health effects or safety of their products. 

° Establish a minimum federal standard with tough restrictions on 
smoking in public places with enforcement funding from the Industry 
Payments, while preserving the authority of state and local 
governments to enact even more severe standards. 

Authorize and fund from Industry Payments a $500 million annual, 
national education-oriented counter-advertising and tobacco control 
campaign seeking to discourage the initiation of tobacco use by 
children and adolescents and to encourage current tobacco product 
users to quit use ofthe products. 

Authorize and fund from Industry Payments the annual payment to 
all States of significant, on-going financial compensation to fund 
health benefits program expenditures and to establish and fund a 
tobacco products liability judgments and settlement fund. 

° Authorize and fund from Industry Payments a nationwide program, 
administered through State governments and the private sector, of 
smoking cessation. 

The sale of tobacco products to adults would remain legal but 
subject to restrictive measures to ensure that they are not sold to underage 
purchasers. These measures respond directiy to concems voiced by federal and 
state public health officials, the public health community and the public at large that 
the tobacco industry should be subject to the strictest scrutiny and regulatory 
oversight. This statute imposes regulatory controls, including civil and criminal 
penalties, equal to, and in many respects exceeding, those imposed on other 
regulated industries. Further, it imposes on tobacco manufacturers the obligation 
to provide funding from Industry Payments for an array of public health initiatives. 

The sale, distribution, marketing, advertising and use of tobacco 
products are activities substantially affecting interstate commerce. Such products 



are sold, marketed, advertised and distributed in interstate commerce on a 
nationwide basis, and have a substantial effect on the nation's economy. The 
sale, distribution, marketing, advertising and use of such products are also 
activities substantially affecting interstate commerce by virtue of the health care 
and other costs that federal and State governmental authorities have attributed to 
usage of tobacco products. 

Various civil actions are pending in state and federal courts arising 
from the use, marketing or sale of tobacco products. Among these actions are 
cases brought by some 40 state Attomeys General, cases brought by certain cities 
and counties, the Commonwealth of Puerto Rico, and other third-party payor 
cases seeking to recover monies spent treating tobacco-related diseases and for 
the protection of minors and consumers. Also pending in courts throughout the 
United States are various private putative class action lawsuits brought on behalf 
of individuals claiming to be dependent upon and injured by tobacco products. 
Additionally, a multitude of individual suits have been filed against the tobacco 
products manufacturers and/or their distributors, trade associations, law fimis and 
consultants. 

All of these civil actions are complex, slow-moving, expensive and 
burdensome, not only for the litigants but also for the nation's state and federal 
judiciaries. Moreover, none of those litigations has to date resulted in the 
collection of any monies to compensate smokers or third-party payors. Only 
national legislation offers the prospect of a swift, fair, equitable and consistent 
result that would serve the public interest by (1) ensuring that a portion ofthe costs 
of treatment for diseases and adverse health effects linked to the use of tobacco 
products is borne by the manufacturers of these products, and (2) restricting 
nationwide the sale, distribution, marketing and advertising of tobacco products to 
persons of legal age. The unique position occupied by tobacco in the nation's 
history and economy, the magnitude of actual and potential tobacco-related 
litigation, the need to avoid the cost, expense, uncertainty and Inconsistency 
associated with such protracted litigation, the need to limit the sale, distribution, 
marketing and advertising of tobacco products to persons of legal age, and the 
need to educate the public, especially young people, of the health effects of using 
tobacco products all dictate that it would be in the public interest to enact this 
legislation to facilitate a resolution ofthe matters described. 

Public health authorities believe that the societal benefits of this 
legislation, in human and economic tenns, would be vast. In particular, FDA has 
found that reducing underage tobacco use by 50% "would prevent well over 
60,000 early deaths." FDA has estimated that the monetary value of its present 
regulations will be worth up to $43 billion per year in reduced medical costs, 
improved productivity and the benefit of avoiding the premature death of loved 
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ones. This statute, which extends far beyond anything FDA has previously 
proposed or attempted, can be expected to produce human and economic benefits 
many times greater than such existing regulations. 

As part of this settlement, the tobacco companies recognize the 
historic changes that will be occurring to their business. They will fully comply with 
increased federal regulation, focus Intense efforts on dramatic reductions in youth 
access and youth tobacco usage, recognize that the regulatory scheme 
encourages the development of products with reduced risk and acknowledge the 
predominant public health positions associated with the use of tobacco products. 

[Source/precedent: FDA Rule] 
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TITLE I: Reformation Of The Tobacco Industry 

Title I of the legislation would incorporate and expand upon FDA's recent 
regulation of nicotine-containing tobacco products. The following rules would 
apply to all tobacco products sold in the U.S. (including all its tenitories and 
possessions, as well as duty-free shops within U.S. borders). The new regime 
would be allowed to operate as described below for five years. FDA would have 
authority to make revisions even within this period under extraordinary 
circumstances. Thereafter, the FDA would be authorized to review and revise the 
rules under applicable Agency procedures. 

A. Restrictions on Marketing and Advertising 

The advertising and mari<eting of tobacco products would be drastically curtailed, 
including in ways that exceed the FDA mle as originally promulgated and in ways 
that have previously been challenged on First Amendment grounds. As in the 
FDA mle, the new regime would: 

° Prohibit the use of non-tobacco brand names as brand names of 
tobacco products except for tobacco products in existence as of 
January 1, 1995 (897.16(a))i 

° Restrict tobacco product advertising to FDA specified media 
(897.30(a)(1)-(2)) 

° Restrict pennissible tobacco product advertising to black text on a 
white background except for advertising in adult-only facilities and in 
adult publications (897.32(a)-(b)) 

° Require cigarette and smokeless tobacco product advertisements to 
carry the FDA-mandated statement of intended use ("Nicotine 
Delivery Device") (897.32(c)) 

° Ban all non-tobacco merchandise, including caps, jackets or bags 
bearing the name, logo or selling message of a tobacco brand 
(897.34(a)) 

° Ban offers of non-tobacco items or gifts based on proof of purchase 
of tobacco products (897.34(b)) 

1 The citations in this and in the next section are to Part 897 of the FDA's 
tobacco regulations. 61 Fed. Reg. 44396 (August 28, 1996). 
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° Ban sponsorships, including concerts and sporting events, in the 
name, logo or selling message of a tobacco brand (897.34(c)) 

Further, building on and going beyond the FDA rule, the new regime would: 

° Ban the use of human images and cartoon characters ~ thereby 
eliminating Joe Camel and the Marlboro Man - in all tobacco 
advertising and on tobacco product packages 

° Ban all outdoor tobacco product advertising, including in enclosed 
stadia as well as brand advertising directed outside from a retail 
establishment (modifies 897.30(a)(1) and extends 897.30(b)) 

° Prohibit tobacco product advertising on the Intemet unless designed 
to be inaccessible in or from the United States 

° Establish nationwide restrictions in non adult-only facilities on point of 
sale advertising with a view toward minimizing the impact of such 
advertising on minors. These provisions, which are detailed in 
Appendix VII, restrict point of sale advertising that was othenwise 
permitted in retail establishments by the FDA mle. 

° Ban direct and indirect payments for tobacco product placement in 
movies, television programs and video games 

° Prohibit direct and indirect payments to "glamorize" tobacco use in 
media appealing to minors, including recorded and live 
perfomiances of music 

° Without limiting the FDA's nonnal rulemaking authority in this area, 
require that the use, in both existing and future brand styles, of 
words currentiy employed as product descriptors (e.g., "light" or "low 
tar") be accompanied by a mandatory disclaimer in advertisements 
(e.g., "Brand X not shown to be less hazardous than other 
cigarettes"); exemplars of all new advertising and tobacco products 
labeling shall be submitted to FDA concurrently with their 
introduction into the marketplace for FDA's on-going review. 

[Source/precedent: FDA Rule; 21 C.F.R. 101.70] 

B. Warnings, Labeling and Packaging 

The federally-mandated warning labels on cigarettes were last changed in 1984. 
Since then a number of countries, including Canada and members of the 



European Union, have imposed new warning labels. Further, the Federal Trade 
Commission's methodology to measure the "tar" and nicotine yields of cigarettes 
has been criticized as producing misleading information. 

1. The legislation, through amendments to the Federal Cigarette 
Labeling and Advertising Act and the Comprehensive Smokeless 
Tobacco Healtii Education Act, would mandate new rotating 
wamings, to be introduced concun-ently into the distribution chain on 
all tobacco product packages and cartons, and to be rotated 
quarteriy in all advertisements. For cigarettes, the wamings would 
be: 

"WARNING: Cigarettes are addictive" 

° "WARNING: Tobacco smoke can hami your children" 

"WARNING: Cigarettes cause fatal lung disease" 

"WARNING: Cigarettes cause cancer" 

° "WARNING: Cigarettes cause strokes and heart disease" 

° "WARNING: Smoking during pregnancy can harm your baby" 

"WARNING: Smoking can kill you" 

° "WARNING: Tobacco smoke causes fatal lung disease in non-
smokers" 

- ° "WARNING: Quitting smoking now greatly reduces serious risks to 
your health" 

For smokeless tobacco products, the warnings would be: 

° "WARNING: This product can cause mouth cancer" 

° "WARNING: This product can cause gum disease and tooth loss" 

"WARNING: This product is not a safe altemative to cigarettes" 

"WARNING: Smokeless tobacco Is addictive" 

For cigarettes, the wamings would occupy 25% of the front panel of the package 
(including packs and cartons) and would appear on the upper portion thereof The 
legislation would contain a grandfather provision for existing brands with flip-top 
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boxes comprising less than 25% of the front panel. For smokeless tobacco 
products, the warnings would appear on the principal display panel (e.g., a band 
around the can for moist smokeless tobacco products) and would occupy 25% of 
the display panel. The warnings would be printed in line with current Canadian 
standards (e.g., 17 point type with appropriate adjustments depending on length of 
required text) and in an alternating black on white and white on black format. The 
size and placement of wamings in advertisements would follow the requirements 
set forth in the existing United Kingdom standards. As described in Appendix I, 
the waming text and, where relevant, "tar" and nicotine (or other constituent) yield 
information would occupy 20% of press advertisements. 

Cigarette and smokeless tobacco product packages would also carry the FDA 
mandated statement of intended use ("Nicotine Delivery Device") on the side of 
pack. 

2. The FDA would be required to promulgate a mle goveming the 
testing, reporting and disclosure of tobacco smoke constituents that 
the Agency detemiines the public should be informed of to protect 
public health, including, but not limited to "tar," nicotine and carbon 
monoxide. This authority would be transferred from the FTC and 
would include the authority to require label and advertising 
disclosures relating to "tar" and nicotine, as well as disclosures by 
other means relating to other constituents. 

[Source/precedent: Canadian warning regulations; FDA Rule; FDCA, 21 U.S.C. 
Sec. 360h, with confonning amendment in light of FCLAA] 

C. Restrictions on Access to Tobacco Products 

Preventing youth access to tobacco products is a major objective of this legislation 
and the FDA Rule. Without preventing state and local governments from imposing 
stricter measures, the legislation would incorporate every access restriction of the 
FDA Rule, and more. As in the FDA Rule, the legislation would: 

° Set a minimum age of 18 to purchase tobacco products (897.14(a)) 

° Require retailers to check photo identification of anyone under 27 
(897.14(b)(1)-(2)) 

. ° Establish the basic requirement of face-to-face transactions for all 
sales of tobacco products (897.14(c)) 

° Ban the sale of tobacco products from opened packages (897.14(d)) 

-11-



° Establish a minimum package size of 20 cigarettes (897.16(b)) 

° Impose retailer compliance obligations to ensure that all selfrservice 
displays, advertising, labeling and other items confomi with all 
applicable requirements (897.14(e)) 

° Ban the sampling of tobacco products (897.16(d)) 

° Ban the distribution of tobacco products through the mail, including 
redemption of coupons, except for sales subject to proof of age, with 
a review after 2 years by FDA to determine if minors are obtaining 
tobacco products through the mail (goes beyond 897.16(c)(2)(i)) 

Building on and going beyond the FDA Rule, the legislation would: 

° Ban all sales of tobacco products through vending machines (goes 
beyond 897.16(c)(2)(ii)) 

° Ban self-service displays of tobacco products except in adult-only 
facilities. In all other retail outlets, tobacco products must be placed 
out of reach of consumers (i.e., behind the counter or under lock-
and-key) or, if on the counter, not visible or accessible to consumers 
(goes beyond (897.16(c)(2)(ii)) 

[Source/precedent: FDA Rule] 

D. Licensing of Retail Tobacco Product Sellers 

The legislation would mandate minimum federal standards for af retail licensing 
program that the federal govemment and state and local authoritieswouSTnforce' 
through funding provided by the Industry Payments. Any entity that sellsdirectly t o ^ 
consumers - whether a manufacturer, wholesaler, importer, distribufor^rfetsBler-^^ 
would require a license. ~ ~ • - — — 

Elements of the licensing program would include: 

° Mandating compliance with the Act as a condition to obtain and hold 
a license 

° Penalties for violations (See Appendix II) 

° Suspension or revocation of licenses (on a site-by-site basis) for 
certain violations (see Appendix II) 
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° A requirement that distribution of--tdBaccc5\products for resale to 
consumers be made only to licerfsed entities 

° Licensing fees to cover the administrative costs of issuing state, 
licenses (all other costs covered as noted above) 

° Comparable federal licensing programs (with federal enforcement) 
for military facilities, U.S. govemment installations abroad, and other 
U.S. tenitories and possessions not otherwise under the jurisdiction 
ofthe States (including duty-free shops within U.S. borders) 

° Comparable licensing programs to govern tobacco product sales on 
Indian lands (see Appendix III) 

[Source/precedent: Various state laws governing sales of tobacco products and 
alcoholic beverages] 

E. Regulation of Tobacco Product Development and 
Manufacturing 

This legislation, for the first time, would impose a regulatory regime to govem the 
development and manufacturing of cigarettes and smokeless tobacco products, 
including FDA approval of the ingredients used in such products and imposition of 
standards for reducing the level ofcertain constituents, including nicotine. 

Elements ofthe regulatory regime would include: 

1. Tobacco products shall have the same definition as contained in the 
FDA Rule. Jurisdiction shall also cover Roll Your Own, Little Cigars, 
Fine Cut, etc. 

2. Tobacco will confinue to be categorized as a "dmg" and a "device" 
under the Food, Drug and Cosmetic Act ("FDCA"). The Agency's 
authority to regulate the products as "restricted medical devices" will 
be explicitiy recognized and tobacco products will be classified as a 
new subcategory of a Class II device pursuant to 21 U.S.C. section 
360c. FDCA shall apply to these products as provided by the Act 
and the amendments to FDCA contained herein. 

3. The Class II classificafion shall pennit FDA to require product 
modification of tobacco products, including the regulation of nicofine 
content, and shall provide that the sale of tobacco products to adults 
in the form that confomns to Performance Standards established for 
tobacco products pursuant to Secfion 514 ("Secfion 514") of the 
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FDCA (21 U.S.C. Secfion 360d) shall be permitted notwithstanding 
21 U.S.C. Sections 360f, 3520) and 360h(e) 

4. Reduced Risks Products 

Products sold that an objecfive, reasonable consumer would believe pose less of a 
health risk: 

° Tobacco product manufacturers will be barred from making claims 
that could reasonably be interpreted to state or imply a reduced 
health risk unless the manufacturer demonstrates to FDA that the 
product scientifically does in fact "significantiy reduce the risk to 
health" from ordinary tobacco products. Currently employed product 
descriptors such as "light" and "low tar" will be regulated as 
described in 1(A) above. 

° FDA would have to approve all health claims (direct or implied), as 
well as the content and placement of any such claims in 
advertisements, to prevent the public from being misled and to 
prevent the advertisement from being used to expand, or prevent the 
contraction of, the marketplace. 

For "less hazardous tobacco products", FDA will be authorized to 
permit scientifically-based specific health claims and to penmit 
exceptions to the advertising restrictions that apply to other products 
if FDA detemiines that such advertising would reduce hann and 
promote the public health. The FDA will promulgate a rule to govem 
how these determinations will be made. 

The manufacturers will be required to notify FDA of any technology 
that they develop or acquire and that reduces the risk from tobacco 
products and, for a commercially reasonable fee, to cross license all 
such technology, but only to those companies also covered by the 
same obligafions. Procedural protecfions will be built in to resolve 
license fee disputes, if the private parties cannot agree among 
themselves first. If the technology reported to the FDA is In the eariy 
development stages, the manufacturer will be provided confidentiality 
protecfion during the development process. 

° The Agency shall also have the authority to mandate the introducfion 
of "less hazardous tobacco products" that are technologically 
feasible, after a formal rule making subject to the Administrative 
Procedures Act ("APA"), with the right of judicial review. In doing so, 
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the Agency shall have the authority to mandate that a manufacturer 
subject to this Act who owns such technology (at such 
manufacturer's election) either introduce such products, or, • at a 
commercially reasonable maricet rate, license such technology to a 
manufacturer who agrees to bring the technology to mari<et in a 
reasonable time frame. In the event that no manufacturer or 
licensee introduces such "less hazardous tobacco products," within a 
reasonable fime frame set by FDA, then the U.S. Public Health 
Service may produce either itself, or through a licensing 
an-angement, any such product. 

° The goal of any mle mandating the introduction into the maricetplace 
of "less hazardous tobacco products" for which the technology exists 
is to guarantee that a mechanism exists to ensure that products 
which appear to hold out the hope of reducing risk are actually tested 
and made available in the marketplace and not held back. 

5. Performance Standards 

To further the public health, to promote the production of "reduced risk" tobacco 
products, and to minimize the hann to consumers of tobacco products by insuring 
that the best available, feasible safety technology becomes the industry standard, 
FDA will have the authority to promulgate Performance Standards pursuant to 
Section 514 that require the modification of tobacco products to reduce the hann 
caused by those products (including the components that produce dmg 
dependence), provided that the standard shall not require the prohibifion on the 
sale to adults of tradifional tobacco products in the basic fonn as described in the 
August 28, 1996 FDA Rule at 61 Fed. Reg. at 44616 (to be codified at 21 C.F.R. 
Section 897.3). Specifically: 

A. For a period of no fewer than twelve years following the 
effective date of the Act, the product Performance Standards will 
be governed by the following: The Agency shall be permitted to 
adopt perfonnance standards that require the modification of 
existing tobacco products, including the gradual reduction, but not 
the elimination, of nicotine yields, and the possible elimination of 
other constituents or other harmful components of the tobacco 
product, based upon a finding that the modificafion: (a) will result 
in a significant reduction of the health risks associated with such 
products to consumers thereof, (b) is technologically feasible, and 
(c) will not result in the creation of a significant demand for 
contraband or other tobacco products that do not meet the product 
safety standard. In determining the risk of the demand for a market 
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in contraband products, the FDA shall take into account the 
number of dependent tobacco product users and the availability, or 
lack thereof, of alternative products then on the mari<et and -such 
other factors as the Agency may deem relevant. 

The authority to require such product modification can be 
exercised upon a showing of "substantial evidence," based upon 
an administrative record developed through a fonnal mle making 
subject to the Administrative Procedures Act, with the right of 
judicial review, and any such modification shall be subject to the 
current procedures ofthe Regulatory Refonn Act of 1996 to provide 
time and a process for Congress to intervene should it so choose. 
In the event a party subsequently files a petition seeking an 
administrative review of whether a modification has, in fact, 
resulted in the creafion of a significant demand for contraband or 
other tobacco products that do not meet the safety standard and 
FDA denies the petifion, the petitioner shall have the right to seek 
judicial review of the denial of the petifion. 

Addifionally: 

° Within one year of the effective date of this Act, the FDA 
shall establish a Scientific Advisory Committee to examine 
and determine the effects of the alteration of nicofine yield 
levels and to examine and determine whether there is a 
threshold level below which nicotine yields do not produce 
drug dependence and, if so, to determine that level, and also 
review any other safety, dependence or health issue so 
designated by FDA. 

° Separate from and without detracting from the Agency's 
authority under the requirements of the Secfion 514 
Performance Standard noted above, effective three years 
from the date of enactment of this Act, no cigarette shall be 
sold in the United States which exceeds a 12 mg "tar" yield, 
using the testing methodology now being used by the 
Federal Trade Commission. 

B. After the initial twelve year period, the Agency will be 
permitted to set product safety standards that go beyond the 
standards it is authorized to set pursuant to the above noted 
provisions and, if it does so, any such product Performance 
Standards shall be governed by the following: The Agency will be 
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pennitted to require the alteration of tobacco products then being 
marketed, including the elimination of nicotine and the eliminafion 
of other constituents or other demonstrated harmful components of 
the tobacco product,i based upon a finding that: (a) the safety 
standard will result in a significant overall reducfion of the health 
risks to tobacco consumers as a group,̂  (b) the modification is 
technologically feasible, and (c) the modification will not result in 
the creation of a significant demand for contraband or other 
tobacco products that do not meet the safety standard. In 
detemiining the overall health benefit of a change, the Agency shall 
consider the number of dependent tobacco users then in existence, 
the availability and demonstrated market acceptance of alternate 
products then on the maricet, and the effectiveness of smoking 
cessation techniques and devices then on the market and such 
other factors as the Agency may deem relevant. 

Given the significance of such an acfion, the Agency will be 
permitted to require the eliminafion of nicotine or take such other 
acfion that would have an effect comparable to the eliminafion of 
nicotine based upon a "preponderance of the evidence" pursuant 
to, at a manufacturer's election, a Part 12 hearing, or notice and 
comment rule making, with a right of judicial review. Any such 
action shall be phased in, and no such phase-in shall begin in less 
than two years, to pennit time for a meaningful Congressional 
review pursuant to the current procedures of the Regulatory 
Reform Act of 1996. In the event a party subsequently files a 
petition seeking an administrative review of whether a modification 
has, in fact, resulted in the creation of a significant demand for 
contraband or other tobacco products that do not meet the safety 
standard and the FDA denies the petition, the petitioner shall have 
the right to seek judicial review of the denial of the petition. 

1 The elimination of nicotine or other harmful constituent shall not be 
deemed to violate the prohibition on the sale of traditional tobacco products to 
adults, even if it results in a reduction of the number of the consumers who use 
the tobacco products then remaining on the market. 

2 This includes the reduction in harm which will result from decreased dmg 
dependence from the reduction and/or elimination of nicotine from (a) those who 
continue to use tobacco products, but less often, and (b) those who stop using 
tobacco products. 
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In any judicial review, the deference accorded to the Agency's 
findings shall depend upon the extent to which the matter at issue 
is then within the Agency's field of expertise. 

6. Manufacturing Oversight 

The legislafion would subject tobacco product manufacturers to good 
manufacturing practice standards ("GMPs") comparable to those applicable to 
medical device manufacturers, food companies and other FDA regulated 
industries, but tailored specifically to tobacco products. In this regard there would 
be: 

° Implementafion of a quality control system (e.g., to prevent 
contamination) 

° Inspection of tobacco product materials (e.g., to ensure compliance 
with quality standards) 

° Requirements for proper handling of finished product 

° Tolerances for pesficide chemical residues in or on commodities in 
the possession of the manufacturer; existing EPA authority and 
oversight is retained 

° Inspection autiiority comparable to FDA's authority over other FDA 
regulated products, including the ability to enter manufacturing plants 
and demand certain records 

° Record keeping and reporting requirements 

Tobacco farmers will face no greater regulatory burden than the producers of other 
raw products regulated by the federal government. 

[Source/precedent: FDA Rule; FDCA, 21 U.S.C. Secfions 346a; 360] 

7. Access to Company Informafion 

• ° The Act would ensure that previously non-public or confidential 
documents from the files of the tobacco industry - including intemal 
health research documents - are disclosed to FDA, private litigants 
and the public. The details of the arrangement are set forth in 
Appendix VIII. 
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° Any subpoena authority FDA has with respect to manufacturers of 
medical devices generally would also apply to tobacco product 
manufacturers. 

F. Non-tobacco Ingredients 

Cun^entiy, at the federal level, tobacco manufacturers are required only to submit 
aggregated ingredient information (not by brand or company) to HHS for 
monitoring and review. Nor do tobacco products manufacturers currently disclose 
to consumers ingredients infonnation for each ofthe tobacco products they sell. 

The legislation would supersede the current often-criticized federal ingredient law 
and confinn FDA's authority to evaluate all additives in tobacco products. No non-
tobacco ingredient could be used in manufacturing tobacco products unless the 
manufacturer can demonstrate that such ingredient is not harmful under th'e 
intended conditions of use. Further, the legislation would require the 
manufacturers to disclose to FDA the ingredients and the amounts thereof in each 
brand. In addition, it would require manufacturers to disclose ingredient 
infomnation to the public under regulations comparable to what current federal law 
requires for food products, reflecfing the intended condifions of use. 

Under this proposed legislation: 

° Manufacturers would be required to provide FDA on a confidenfial 
basis a list of all ingredients, substances and compounds (other than 
tobacco, water or reconstituted tobacco sheet made wholly from 
tobacco) which are added by the manufacturer to the tobacco, paper 
or filter of the tobacco product by brand and by quantity in each 
brand. For each such item, the manufacturer would identify whether 
or not it believes that the item would be exempt from public 
disclosure under the legislafion. 

° Manufacturers would be required to submit, within 5 years of the 
enactment of the Act, for each ingredient currentiy added to the 
tobacco product, a safety assessment, based on the best available 
evidence, that there is a reasonable certainty in the minds of 
competent scienfists that the ingredient (up to a specified amount) is 
not harmful under the intended conditions of use. FDA shall 
promulgate applicable regulafions within 12 months. 

Within a statutory time period FDA must review 
assessment(s) in accordance with the applicable standard; 
within 90 days, FDA shall approve or disapprove an 
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ingredient's safety, and if FDA takes no acfion, the ingredient 
is deemed approved. FDA may also challenge any 
manufacturer's assertion that an ingredient would be exempt 
from disclosure to consumers under applicable regulations 
comparable to what current federal law requires for food 
products. 

New ingredients or use of current ingredients beyond the 
specified maximum amount are subject to a comparable 
process prior to use. 

FDA would be required to protect as strictly confidential 
ingredient infomiation not othenwise subject to public 
disclosure. If not subject to such disclosure, this infomiation 
will be treated as trade secrets under federal law, exempt 
from FOIA requests and protected by procedures which shall 
include the designation of an agent who will store it in a 
locked cabinet, maintain, a record of any person who has 
access to the information and require a written confidentiality 
commitment from any such person. 

° Manufacturers would be required to disclose to the public ingredients 
information pursuant to regulations comparable to what current 
federal law requires for food products. During an initial 5 year 
period, each ingredient that would be exempt from disclosure under 
the food regime would be presumed not to be subject to disclosure 
unless FDA disproves its safety. However, manufacturers would be 
required to disclose all ingredients which they have been compelled 
to publicly disclose with respect to a particular brand in order to 
comply with a statute or regulation (e.g., MA Ch 94 §307B). 

° Manufacturers would be required to have procedures for the 
selection, testing, purchase, storage and use of ingredients. The Act 
would: 

Provide for record keeping regarding ingredients 

Allow FDA access to such records, with protection of 
proprietary information 

[Source/precedent: MA Chapter 94, §307B; 21 C.F.R. §§101.4, 101.105, and 
101.170; 18 U.S.C. §1905; 5 U.S.C. §552(b)(4); MA proposed reg. 105 C.M.R. 
§660.200(G)] 
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G. Compliance and Corporate Culture. 

A key element in achieving the Act's goals will be forcing a fundamental change in 
the way the tobacco industry does business. Accordingly, the Act will provide for 
means to ensure that the industry will not only comply with the letter of the law but 
will also have powerful incentives to prevent underage usage of tobacco products 
and to strive to develop and maricet less hazardous tobacco products. 

First, manufacturers would be required to create plans, with an annual review and 
update, to: 

° Ensure compliance with all applicable laws and regulations 

° Identify ways to achieve the goals of reduced youth access to and 
incidence of underage consumpfion of tobacco products and provide 
internal incentives for doing so 

° Provide internal incentives to develop products with reduced risk 

Second, with a special emphasis on laws and regulations that make it unlawful to 
sell tobacco products to underage persons and other laws directed at the issue of 
underage tobacco use, the manufacturers must implement compliance programs 
that include, at a minimum, the following elements: 

° Compliance standards and procedures to be followed by employees 
and agents that are reasonably capable of reducing the prospect of 
violations 

° Assignment to specific individual(s) within high-level personnel of the 
organizafion of overall responsibility to oversee compliance with the 
relevant standards and procedures, especially in regard to 
preventing underage tobacco use 

° Use of due care not to delegate substantial discretionary authority to 
individuals who the organization knows, or should have known 
through the exercise of due diligence, had a propensity to disregard 
corporate policy 

° Steps to communicate relevant standards and procedures to all 
employees and other agents (including lobbyists), e.g., by requiring 
participation in training programs or by disseminating publications 
that explain in a practical manner what is required 

° Internal audits, hofiines and other measures to promote compliance 
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° Appropriate disciplinary mechanisms and measures (e.g., discipline 
of employees who violate marketing restrictions) 

° Reasonable steps to respond appropriately to a violafion and to 
prevent further similar violafions 

Furthermore, the Act would provide "whistieblowers" in the tobacco industry with 
the maximum protection available under current federal statutes. 

Beyond compliance with the letter of the law, manufacturers would be required to 
take affirmative steps in furtherance ofthe spirit ofthe new regime, including: 

" Promulgafing corporate principles that express and explain the 
company's commitment to compliance, reductions of underage 
tobacco use, and development of reduced risk tobacco products 

° Designating a specific individual within high-level personnel of the 
organizafion with appropriate responsibility and authority to promote 
efforts to attain these new standards 

° Providing reports to shareholders on compliance as well as progress 
toward meeting these new standards 

Manufacturers would also be required to woric with retail organizafions on 
compliance, including retailer compliance checks and financial incenfives for 
compliance. 

Third, each tobacco manufacturer would require all contract lobbyists (and any 
other third-parties who may engage in lobbying activities on behalf of a 
manufacturer) to agree that they will not support or oppose any state or federal 
legislation, or seek or oppose any govemmentai action on any matter, without the 
manufacturer's express authorization. Manufacturers would also require anyone 
lobbying on their behalf to agree in writing that a) they are aware of and will fully 
comply with all applicable laws and regulations; b) they have reviewed and will ftjlly 
comply with the Act as it applies to them; c) they have reviewed and will fully 
comply with the Consent Decree as it applies to them; and d) they have reviewed 
and will fully abide by the manufacturer's business conduct policies and any other 
policies and commitments as they apply, especially those related to prevention of 
youth tobacco usage. 

Fourth, within ninety days after the Act's effective date, the Tobacco Institute and 
the Council for Tobacco Research, U.S.A. would be dissolved and disbanded. 
Tobacco product manufacturers would be permitted to form new trade 
associafions only in accordance with strict procedures and federal oversight 
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designed to ensure compliance with antitrust and other applicable laws. (See 
Appendix IV) 

Finally, companies would be subject to fines and penalties (including "Scariet 
Letter" advertising) for breaching their obligafions vis-a-vis the development, 
implementafion and enforcement of compliance plans and corporate principles. 
These penalties shall follow the scheme set forth in the Clean Air Act, up to 
$25,000 per day per violation with a total not to exceed $200,000. In addition, 
each manufacturer's employees shall be directed to report to that manufacturer's 
compliance officer any known or alleged violafions of this Act by retailers or 
distributors. In accordance with procedures established by FDA, the compliance 
officer shall be required to fumish all such reports to FDA for reference to 
appropriate federal or state enforcement authorifies. The manufacturer shall be 
subject to fines or penalties in the event its compliance officer fails to fumish any 
such reports to FDA. 

[Source/precedent: Federal Organizafional Sentencing Guidelines; various federal 
consent decrees; various corporate environmental programs] 

H. Effective Dates 

Many of the foregoing requirements relating to the refomiation of the tobacco 
industry will become effective shortly after the Act is signed by the President; 
including the following categories of new mles, which will be implemented on the 
dates indicated: 

Cateqorv 
Retail Product Displays 
Retail signage 
Advertising 
Package Labeling 

Sponsorships 
Vending machines 
Sampling 
GMPs 

Corporate compliance 
Face-to-face transactions 
Ban on sales of open packs 
20 cigarettes per pack minimum 
Puerto Rico pack size 

Effective Dates on Final Passaqe 
9 months 
5 months 
9 months 
1/3 in 90 days 
1/3 in 120 days 
1/3 in 180 days 
12/31/98 
12 months 
3 months 
24 months or in accordance with 
rulemaking, whichever is later 
12 months 
3 months 
3 months 
3 months 
12 months 
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TITLE 11: "Look Back" Provisions/State Enforcement Incentives 

A central aim of this legislafion is to achieve dramatic and immediate 
reductions in the number of underage consumers of tobacco products. The 
legislation accordingly contains a "look-back" provision giving tobacco product 
manufacturers significant economic incentives to take every possible step to 
ensure that the advertising, marketing and distribution requirements of this Act 
are met, and imposing substantial surcharges on the manufacturers in the event 
that underage tobacco-use reduction targets are not achieved. 

The "look-back" provision sets targets for the dramatic reduction of 
current levels of underage tobacco use (as measured by the University of 
Michigan's National High School Drug Use Survey "Monitoring the Future"). 
Underage use of cigarette products must decline by at least 30% from estimated 
levels over the last decade by the fifth year after the legislation takes effect, by at 
least 50% from estimated levels over the last decade by the seventh year after 
the legislation takes effect, by at least 60% from estimated levels over the last 
decade by the tenth year after the legislation takes effect, and remain at such 
reduced levels or below thereafter. (These required reductions amount to even 
steeper declines from current levels of underage smoking.) Underage use of 
smokeless tobacco products must decline by at least 25% from current levels by 
the fifth year after the legislation takes effect, by at least 35% from current levels 
by the seventh year after the legislation takes effect, by at least 45% from 
current levels by the tenth year after the legislafion takes effect, and remain at 
such reduced levels or below thereafter. FDA will annually assess the 
prevalence of underage tobacco use (based on the methodology employed by 
the University of Michigan survey) to determine whether these targets have been 
met. 

If a target has not been met, FDA will impose a mandatory 
surcharge on the relevant industry (cigarette or smokeless tobacco) based upon 
an approximation of the present value of the profit the industry would earn over 
the lives of all underage users in excess of the target (subject to an annual cap 
of $2 billion for the cigarette industry (adjusted each year for inflafion) and a 
comparably derived cap for the smokeless tobacco industry). Tobacco product 
manufacturers could receive a partial abatement of this surcharge (up to 75%) 
only if they could thereafter prove to FDA that they had fully complied with the 
Act, had taken all reasonably available measures to reduce youth tobacco use 
and had not taken any acfion to undermine the achievement of the required 
reductions. 
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A fuller description is provided in Appendix V. 

In addifion, the proposed Act goes well beyond the provisions ofthe 
Synar Amendment's "no tobacco sales to minors" law and related regulafions, 42 
U.S.C. § 300X-26, and the Final Rule promulgated thereunder, which became 
effective Febmary 20, 1996 (61 Fed. Reg., June 19, 1996). The proposed Act 
requires the several States to undertake significant enforcement steps designed to 
dramatically reduce the incidence of youth smoking, and youtii access to tobacco 
products. These enforcement obligations are funded by Industry Payments. Each 
state must maintain specific levels of enforcement effort, or the state risks the loss 
of a significant portion of the health care program ftjnds othenwise payable to the 
state under the Act. Amounts withheld from states not doing an adequate 
enforcement job will be reallocated to states with a superior "no sales to minors" 
enforcement record. No state will be held responsible for sales to underage 
consumers outside that state's jurisdicfion. 

The details of these state enforcement incentives are set forth in 
Appendix VI. 
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TITLE III: Penalties and Enforcement; Consent Decrees; 
Non-Participating Companies 

A. Penalfies and Enforcement 

° This legislafion will be enforceable both by the federal government, 
including FDA and civil and criminal divisions of the Department of 
Justice, and by the several States. FDA will also have the 
authority to contract directiy with state agencies to assist with 
enforcement. If conduct is subject to a particular State's consumer 
protection law or similar statute, such state may proceed under that 
law. 

o state enforcement actions - whether brought under the Act or a 
State's consumer protection law ~ could not impose obligations or 
requirements beyond those imposed by the legislafion (except 
where the legislation does not specifically preempt additional state-
law obligations), and would be limited to the civil and criminal 
penalfies established by the legislafion and by the prohibifion on 
duplicative penalfies. State enforcement proceedings under the 
Act (or predicated on conduct violating the Act), except those 
exclusively local in nature, would be removable to federal court. 
Nothing in the Act precludes a State from enforcing its laws in the 
ordinary fashion as to matters not covered by the Act or Protocol. 

Civil and criminal penalfies for violations of the legislation based on 
those governing other drugs or devices regulated under the Food, 
Drug and Cosmetic Act and, where applicable, under Titie 18 of the 
U.S. Code. 

In addition, the industry faces civil penalties of up to $10 million per 
violation for any violations of the obligations to disclose to the FDA 
research about tobacco-product health effects and infomiation 
regarding the toxicity of non-tobacco ingredients and constituents 
used in their products. This penalty is ten times the largest penalty 
faced by other drug or device manufacturers for similar violations. 

To reflect the fact that not all States have filed lawsuits against the 
tobacco industry, but that the intent of the negofiators is to provide 
the benefits of the settlement to all States, the industry also will 
enter into a binding and enforceable national tobacco control 
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Protocol embodying certain terms of the proposed resolufion. As 
an enforceable contract, which would not be subject to facial 
constitutional challenge, this Protocol will provide benefits and 
enforcement rights to the federal government and all states. 

B. Consent Decrees 

° Certain tenns of the agreement will also be reiterated in consent 
decrees between the tobacco industry and the states that will not 
take effect until after enactment of the Act. These consent decrees 
will be idenfical to, and will reiterate, the terms of the agreement 
with respect to: (1) restricfions on advertising, marketing and 
youth access to tobacco products; (2) trade associations; (3) 
restrictions on lobbying; (4) disclosure of tobacco smoke 
constituents; (5) disclosure of non-tobacco ingredients;(6) 
disclosure of existing and future industry documents relating to 
health, toxicity and addiction; (7) compliance and corporate culture; 
(8) obligations to make monetary payments to the States reflecting 
their reasonable share of the total provided by the Act; (9) 
obligations of the industry to deal only with distributors and retailers 
that operate in compliance with applicable provisions of law 
respecting the distribution, sale and marketing of tobacco products; 
(10) warnings, labeling and packaging (to the extent noted below); 
and (11) dismissal of other pending litigation specified by the 
parties. 

° The consent decrees will not contain provisions as to: (1) product 
design, performance or modificafion; (2) manufacturing standards 
and good manufacturing pracfices; (3) testing and regulation with 
respect to toxicity and ingredients approval; and (4) the national 
FDA "look back" provisions. 

The consent decrees will provide that their terms are to be 
construed in confomnity with the Act and the Protocol and with each 
other. State proceedings to enforce the provisions of the consent 
decrees may be brought in state court, subject to an acceptable 
procedure to ensure consistent rulings with respect to conduct that 
is not exclusively local in character. State proceedings to enforce 
the consent decrees may seek injunctive relief only, and may not 
seek criminal or monetary sanctions. A State shall not be limited 
from seeking criminal or other sanctions for a company's 
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subsequent violafion of an injuncfion entered by the court in an 
acfion brought to enforce the consent decree 

The provisions of the consent decrees will remain enforceable 
regardless of whether subsequent changes in the Act or in any 
other provision of law diminish the obligations of the companies in 
the areas covered by the consent decrees, except: (1) where such 
changes create federal requirements that produce obligations in 
conflict with those contained in the consent decrees; (2) with 
respect to the allocation of funds; and (3) with respect to wamings, 
labeling and packaging. With respect to warnings, labeling and 
packaging, if the requirements of the Act are later modified, or if 
Congress subsequently prohibits warnings on tobacco products, 
the consent decrees will be modified to conform to such 
requirements. However, if Congress later eliminates altogether the 
warning requirement in the Act, the warnings originally set forth in 
the Act (the so-called Canadian warnings) shall be mandated and 
enforceable under the consent decrees. 

In addifion, the parties recognize that certain provisions of the 
consent decrees and the agreement may require them to act (or 
refrain from acfing) in a manner that they might othenwise claim 
would violate the federal or state constitutions. They will therefore 
in the consent decrees expressly waive any claim that the 
provisions of the consent decrees or the agreement violate the 
federal or state constitutions. The consent decrees will also state 
that if a provision of the Act covered by the decrees is 
subsequently declared unconstitutional, the provision remains an 
enforceable term of the consent decrees. 

Non-participating companies 

The regime envisioned by the resolution would be substantially 
undercut if certain companies were free to ignore the limitations it 
imposes, and were instead able to sell tobacco products at lower 
prices (because they were not making the payments described 
above) and through less restricted advertising and marketing 
activities. The resolution accordingly anticipates the possibility that 
some manufacturers of tobacco products may not consent to the 
institution of this regime. Rather than seeking to impose on such 
manufacturers the advertising restrictions, full required payments 
and corporate culture changes set forth above, the resolution 
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avoids constitufional quesfions that might otherwise be raised by 
establishing a separate regime for non-participating manufacturers. 

Non-participafing manufacturers would be subject to the access 
restricfions and regulatory oversight set forth above. They would 
receive none ofthe civil liability protections described in Title VIII. 
Their product would be subject to a user fee equal to the portion of 
the payments by participating manufacturers allocated to fund 
public health programs and federal and state enforcement of the 
access restrictions. 

The resolution further recognizes that ~ unlike the participating 
manufacturers - non-participating manufacturers will not have 
made consensual payments to settle governmental acfions for 
health care costs, to settle class acfions and in to provide 
considerafion for the partial settlement of individual tort actions 
(including punifive damages claims). Because such acfions would 
remain wholly unsafisfied, it is vital that the claimants be ensured 
that funds will be available to satisfy any judgments that niay be 
obtained. Accordingly, the resolufion requires that each non-
participafing manufacturer place into an escrowed reserve fund 
each year an amount equal to 150% of its share of the annual 
payment required of participating manufacturers (other than the 
portion allocated to public health programs and federal and state 
enforcement). These escrowed funds would be eamiariced for 
potenfial liability payments, and the manufacturer would reclaim 
them with interest 35 years later to the extent they had not been 
paid out in liability. 

Moreover, the resolufion also recognizes that ~ because non-
participafing manufacturers are not subject to the corporate culture 
commitments requiring manufacturers to monitor distributor and 
retailer compliance with the underage access restricfions -
distribution and retail sales of those manufacturers' products 
present a particularly great obstacle to the achievement and 
enforcement of the access restrictions. Accordingly, the resolution 
provides that the exempfion from civil liability applicable to 
distributors and retailers of the products of participating 
manufacturers will not apply to distributors and retailers who handle 
tobacco products of non-participafing manufacturers. 
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Title IV: Nationwide Standards To Minimize 
Involuntary Exposure To Environmental Tobacco Smoke 

Unfil now, there has been no minimum or other federal standard governing 
smoking in public places or at woric. The legislation would: 

° Restrict indoor smoking in "public facilities" (i.e., any building 
regularly entered by 10 or more individuals at least one day per 
week) to ventilated areas with systems that: 

Exhaust the air directiy to the outside; 

Maintain the smoking area at "negative pressure" compared 
with adjoining areas; and 

Do not recirculate the air inside the public facility. 

° Ensure that no employee shall be required to enter a designated 
smoking area while smoking is occurring. Cleaning and 
maintenance work in a designated smoking area shall be conducted 
while no smoking is occurring. 

° Exempt restaurants (but not "fast food" restaurants)' and bars 
(including those in hotels), private clubs, hotel guest rooms, casinos, 
bingo pariors, tobacco merchants and prisons. 

° Direct OSHA to issue, not later than one year after the effective date 
of the legislafion, regulafions implemenfing and enforcing the 
preceding standards, with enforcement costs paid out ofthe Industry 
Payments. The smoking restrictions outlined in this Title would take 
effect on the first anniversary of the enactment of the legislafion 

^ "Fast food" restaurant means any restaurant or chain of restaurants which 
primarily distributes food via customer pick-up (either at a counter or drive-
through window). In addition, OSHA would be authorized to issue regulations 
clarifying this definifion to the extent necessary to ensure that the intended 
inclusion of establishments catering largely to minors is achieved. Any such 
regulafion may consider such factors as whether a restaurant either has attached 
playgrounds or play areas for children, uses ad campaigns that feature or 
prominentiy include cartoon characters and/or toy giveaways or advertises 
"happy meal" or other comparable kids-combinafion platters, and other factors 
OSHA deems relevant. 
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irrespective of whether the implementing regulafions have been 
promulgated. 

The legislafion would not preempt or othenwise affect any other state or local law 
or regulafion that restricts smoking in public facilities in an equal or stricter manner. 
Nor would tiie legislation preempt or othenwise affect any federal mles that restrict 
smoking in federal facilities. 

[Source/precedent: H.R. 3434, as reported out of committee; WISHA woricplace 
smoking mle; state law exempfions for the "hospitality sector"] 
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TITLE V: Scope and Effect 

A. Scope of FDA Authority 

° All product sold in U.S. commerce 

° Covers new entrants; imports; U.S. duty free, etc. 

° BATF to retain fiscal authority over tobacco products 

° FTC to retain exisfing authority, except for "tar", nicotine, and cartDon 
monoxide testing 

° Grower Limitation: FDA jurisdicfion does not extend to the growing, 
cultivafion or curing of raw tobacco (USDA has exclusive authority). 

B. State Authority 

1. Preservation of State and Local Government Laws and Legal 
Authority 

° While setting a federal "floor" for tobacco control measures in many 
substantive areas, this legislafion preserves, to the maximum extent, 
state and local government authority to take additional tobacco 
control measures that further restrict or eliminate the product's use 
by and accessibility to minors. 

° This legislafion also permits state and local governments to enact 
measures that further restrict or eliminate employee and general 
public exposure to smoking in woricplaces and in other public and 
private places and facilifies. 

° The legal authority of a state or local government to further regulate, 
restrict or eliminate the sale or distribufion of tobacco products, and 
to impose state or local taxes on such products, also remains 
unchanged. 

° The legislafion retains similar flexibility for Indian tribes, military 
facilifies and other federal agencies. 
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Unifonnity of Warning Labels, Packaging, Labeling and Other 
Advertising Requirements; Manufacturing Requirements 

Current federal law providing for nafional unifonnity of warning 
labels, packaging and labeling requirements, and advertising and 
promotion requirements related to tobacco and health, is preserved, 
except that this legislation gives FDA express authority to require 
changes in the language of the wamings, subject to the standard 
requirement that it provide public notice and a hearing opportunity 
prior to making such changes. 

Similarly, the provisions of FDCA designed to provide uniformity in 
product manufacturing and design requirements relafing to medical 
devices will apply to tobacco products, except that any application by 
a State or locality for an exemption permitting it to adopt addifional or 
different requirements relafing to performance standards or good 
manufacturing practices may only be granted if the requirement 
would not unduly burden interstate commerce. Further, to ensure 
that FDA has an adequate opportunity to evaluate non-tobacco 
ingredients as described in Titie 1(F), no exemption relating to 
ingredients may be applied for until the fifth anniversary of the 
effective date of the Act. 
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TITLE VI: Programs/Funding 

TOTAL 25 YEAR PACKAGE FACE VALUE ~ $368.5 Billion 

A. Up Front Commitment - Lump Sum Cash Payment - $10 Billion 

1. Payable on Statute Signing Date. 

B. Base Annual Payments - 25 Year Total Face Value is $358.5 
Billion (Figures Subject to Inflation Protection and Market 
Volume Adjustments) 

1. Duration - annual payments in perpetuity 

2. Commencement - 12/31 of first full year after statute signing 

3. Face Amounts (includes payments from all industry sources): 

Payment 

Year 1 2 3 4 5 6-8 9 - -

Total 

Payments $8.5B $9.5B $11.5B $14B $15B $15B $158 $15B 

Base 
Amount: $6B $7B $8B $10B $10B $12.5B $15B $15B 
Public 
Health 
Trust $2.5B $2.58 $3.58 $48 $58 $2.58 

4. Inflafion Protecfion for Annual Payments 

° Greater of 3% or CPI applied each year on previous year, 
beginning with first annual payment. 

5. Adjustment for Volume Decrease (Adult Volume Only) or Total 
Volume Increase 

° Beginning in year 1; payment made equal to scheduled 
annual payment times the rafio of actual relevant domesfic 
tobacco product unit sales volume to relevant base volume. 
In the event of a decline in volume, relevant actual volume 
and relevant base volume are adult volume figures; in the 
event of an increase in volume, relevant actual volume and 
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relevant base volume are total volume figures. Base volume 
is 1996 volume. 

° Any reducfion in an annual payment will be reduced by 25% 
of any increase above the industry's base year net operafing 
profits (after application of inflator discussed above) from 
domesfic sales of tobacco products. 

6. Payment Protection 

° Provide for payment priority/continuation during bankruptcy/ 
reorganization proceedings. Protocol cannot be rejected in 
bankmptcy. Obligation for annual payments responsibility 
only of entities selling into domestic market. 

7. Pass-Through 

° In order to promote maximum reduction in youth smoking, the 
statute would provide for the Annual Payments to be reflected 
in the prices manufacturers charge for tobacco products. 

C. Applicability 

1. Applicable to All Sellers of Tobacco Products 

° Through protocol and statute to protocol signatories. 

° Through alternative statutory provisions to non-signatories. 

D. Tax Treatment 

All payments pursuant to this Agreement (including those pursuant to Tifie 
II) shall be deemed ordinary and necessary business expenses for the year 
of payment, and no part thereof is either in settlement of an actual or 
potential liability for a fine or penalty (civil or criminal) or the cost of a 
tangible or intangible asset. 
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TITLE VII: Public Health Funds From Tobacco Settlement 
As Recommended By The Attorneys General For Consideration 

By The President And The Congress 

BASED ON THE PREMISE OF $ 1 BILLION FOR THE FIRST YEAR 
AND GRADUALLY INCREASING TO $1.5 BILLION THEREAFTER, ADJUSTED 
FOR INFLATION AFTER THE FIRST YEAR. 

BASED ON THE PREMISE OF $1 BILLION FOR SMOKING 
CESSATION FOR THE FIRST 4 YEARS AND $1.5 BILLION THEREAFTER, 
ADJUSTED FOR INFU\TION. 

(A) • ALLOCATION OF GRANT MONIES AMONG PROGRAMS - The use of 
moneys under this Secfion shall be limited to programs established under this 
Section, shall be adjusted for inflafion annually from the effective date, and shall 
be allocated among such programs as follows: 

(1) $125,000,000 for the first three years and $225,000,000 annually 
thereafter to the Secretary of HHS to accomplish the purposes described in 
Paragraph (B) of this Secfion (Reduction in Tobacco Usage); 

(2) $300,000,000 annually for the FDA to carry out its obligations 
under and to enforce the terms of this Act, including for grants to the states to 
assist in the enforcement of the provisions of the Act; 

(3) $75,000,000 for the first two years, $100,000,000 in the third year, 
and $125,000,000 annually thereafter to fund state and local tobacco control 
community based efforts modeled on the ASSIST program, designed to 
encourage community involvement in reducing tobacco use and the enactment 
and implementation of policies designed to reduce the use of tobacco products; 

(4) $100,000,000 annually to fund research and the development of 
methods for how to discourage individuals from starting to use tobacco and how 
to help individuals to quit using tobacco; 

(5) Beginning in the second year, $75,000,000 annually for a period 
of ten (10) years to compensate events, teams or entries in such events, who 
lose sponsorship by the tobacco industry as a result of this Act, or who currently 
receive tobacco industry funding to sponsor events and elect to replace that 
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funding, provided that the event, team, or entry is otherwise unable to replace its 
tobacco industry sponsorship during those given years. Funds used for this 
purpose shall promote a Quit Tobacco Use theme. After a ten year period, no 
additional funds shall be used for this purpose and the funds previously allocated 
to this purpose shall be used as follows: 50% to supplement funding ofthe multi­
media campaigns in paragraph (1) of this subsection; 25% to supplement the 
funding of the enforcement provisions of paragraph (2) of this subsection; and 
25% to supplement the funding of community action programs in paragraph (3) 
of this subsection. 

(B) ESTABLISHMENT OF PROGRAMS BY THE SECRETARY - The 
Secretary shall establish programs to accomplish the following purposes— 

(1) the reducfion of tobacco product usage, both by seeking to 
discourage the inifiation of tobacco use by persons under the age of 18 and by 
encouraging current tobacco users to quit through media-based and non-media 
based educafion, prevenfion and cessafion campaigns. The Secretary may 
make grants to state health departments to assist in carrying out the purposes of 
this provision. 

(2) the research into and development and public disseminafion of 
technologies and methods to reduce the risk of dependence and injury from 
tobacco product usage and exposure; 

(3) the identification, testing and evaluation of the health effects of 
both tobacco and non-tobacco constituents of tobacco products; 

(4) the promulgation of such other rules and regulations as are 
necessary and proper to carry out the provisions of this Act, as well as the 
development of such other programs as the Secretary determines are consistent 
with the goals of the Act. 

(C) Public Education Campaign - $500,000,000 shall be spent annually in 
such multi-media campaigns designed to discourage and de-glamorize the use 
to tobacco products. To carry out such efforts, an independent non-profit 
organizafion with a Board made up of presfigious individuals and the leaders of 
the major public health organizations shall be created which shall contract or 
make grants to non-profit private entities who are unaffiliated with tobacco 
manufacturers or tobacco importers, who have a demonstrated record of working 
effectively to reduce tobacco product use and expertise in mulfi-media 
communications campaigns. The independent body shall be authorized to 
contract with state health departments, where appropriate, to run campaigns for 
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their states and communities. In creating the program the Secretary or 
independent body shall also take into account the needs of particular 
populations. The goal shall be the reducfion of tobacco product usage, both by 
seeking to discourage the inifiafion of tobacco use by persons under the age of 
18 and by encouraging current tobacco users to quit. 

(D) Tobacco Use Cessafion - For the first 4 years, $1 billion, and thereafter, 
$1.5 billion of the total amount paid by the tobacco industry shall be paid into a 
Trust Fund to be used to assist individuals who want to quit using tobacco to do 
so. Within 12 months the Secretary shall promulgate regulafions to govern (1) 
the establishment of criteria for and a procedure for the approval of cessation 
programs and devices for which payment may be made under the program, (2) 
the eligibility requirements for individuals seeking to use moneys from the trust to 
fund the tobacco cessation efforts, and (3) the procedures to govern the tobacco 
cessation program. 

The goal of the tobacco cessafion program shall to enable the most 
tobacco users possible to receive assistance in their effort to quit using tobacco 
by providing financial assistance and identifying the programs, techniques, and 
devices that have been shown to be safe and effective. Benefits to individuals 
should not be limited to a single effort, but should be tailored to the needs of 
individual smokers according to standards established by the Secretary using the 
best available scientific guidelines. 

(E) Public Health Trust Fund Presidential Commission - A Presidential 
commission will be appointed to include representatives of the public health 
community. Attorneys General, Castano attorneys and others to determine the 
specific tobacco-related medical research for which the $25 Billion Public Health 
Trust Fund will be used. 
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TITLE VIII: Civil Liability 

The following provisions would govern actions for civil liability 
related to tobacco and health. 

A. General 

1. Present Attorney General acfions (or similar acfions brought 
by or on behalf of any governmental entity), parens patriae 
and class acfions are legislatively settled. No future 
prosecufion of such acfions. All "addicfion"/dependence 
claims are settled and all other personal injury claims are 
reserved. As to signatory States, pending Congressional 
enactment, no stay applications will be made in pending 
actions, based upon the fact of this resolution, without 
mutual consent of the parties. 

2. Third-party payor (and similar) actions pending as of 6/9/97 
are not settled, but governed by provisions regarding past 
conduct set forth in Section B below. 

B. Provisions as to Civil Liability for Past Conduct 

The following provisions apply to suits for relief arising from past 
conduct - i.e., suits by persons claiming injury or damage caused by conduct 
taking place prior to the effective date of the Act. 

1. All punitive damages claims resolved as part of overall 
settlement. No punitive damages in individual tort actions. 

2. Individual trials only: i.e., no class actions, joinder, 
aggregations, consolidations, extrapolations or other devices 
to resolve cases other than on the basis of individual trials, 
without defendant's consent. 

Action removable by defendant to federal court upon receipt 
of application to, or order of, state court providing for trial or 
other procedure in violation of this provision. 

3. Except as expressly provided in the Act, FC\J\A and 
applicable case law unchanged by the Act. 

4. Provided that the five negotiating companies enter into the 
Protocol: Protocol manufacturers to enter into joint sharing 
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agreement for civil liability. Protocol manufacturers not 
jointly and severally liable for liability of non-Protocol 
manufacturers. Trials involving both protocol and non-
Protocol manufacturers to be severed. 

Pennissible parties: 

Plainfiffs ~ Claims of individuals, or claims 
derivative of such claims, must be 
brought either by person claiming injury 
or heirs. 

Defendants - a. 

Third-party payor (and similar) claims 
not based on subrogafion that were 
pending as of 6/9/97. 

Third-party payor (and similar) claims 
based on subrogafion of individual 
claims; no extrapolafions, etc. 

Acfions may be maintained only against 
manufacturing companies, their 
successors and assigns, any future 
fraudulent transferee, and/or entity for 
suit designated to survive defunct 
manufacturer. 

b. Manufacturers liable vicariously for acts 
of agents (including advertising 
agencies and attorneys). 

6. No removal except under paragraph 2 above. 

7. The development of "reduced risk" tobacco products after 
the effective date of the Act is neither admissible nor 
discoverable. 

8. Statute of limitations: for all acfions, individual state laws 
governing fime periods from injury, discovery, nofice or 
contamination/violafion. 

9. Annual aggregate cap for judgments/settlements: 33% of 
annual industry base payment (including any reductions for 
volume decline). If aggregate judgments/settlements for a 
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year exceed annual aggregate cap, excess does not have to 
be paid that year and rolls over. 

Any judgments/settlements run against defendant, but give 
rise to 80-cent-on-the-dollar credit against annual payment 
in year paid. Suitable provision for settlement consultation 
and permission. Manufacturers control insurance claims, 
and any insurance recovery obtained by manufacturers (net 
of cost) on account of judgment and/or settlement covered 
by above sharing arrangement allocated 80% to annual 
payments. Manufacturers retain any insurance proceeds on 
account of defense costs. 

Provision with respect to individual judgments above $1 
million: amount in excess of $1 million not paid that year 
unless every other judgment/settlement can be satisfied 
within the annual aggregate cap. Excess rolls forward 
without interest and is paid at the rate of $1 million per year, 
until the first year that the annual aggregate cap is not 
exceeded (at which time the remainder is paid in full). For 
purposes of this provision, a third-party payor (or similar) 
acfion not based on subrogation is treated as having been 
brought by a single plaintiff and is subject to the $1 million 
rollover on that basis. 

10. In the event that the annual aggregate cap is not reached in 
any year, a Commission appointed by the President will 
determine the appropriate allocation of the amount 
represenfing the unused amount of the credit. The 
Commission will be entitled to consider, among public 
health, governmental enfifies, and other uses of the funds, 
applicafions for compensafion from persons, including non-
subrogation claims of third party payors, not otherwise 
entitied to compensation under the Act. 

11. Defense costs paid by manufacturers. 

C. Provisions as to Civil Liability for Future Conduct 

The following provisions apply to suits for relief arising from future 
conduct - i.e., suits claiming injury or damage caused by conduct taking place 
after the effective date of the Act. 
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1. Paragraphs 2, 3, 5, 6, 7, 8, 9,10 and 11 in Section B apply. 

2. No third-party payor (or similar) claims not based on 
subrogation. 

Title IX: Board Approval 

The terms of this resolution are subject to approval by the Boards of 
Directors of the participafing tobacco companies. 
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Appendix I - Warnings in Advertisements 

The space in press and poster advertisements for tobacco products that is 
to be devoted to the warning and, where relevant, the "tar," nicotine and any other 
constituent yield statements will be 20% ofthe area ofthe advertisement. The size 
of the prinfing of the warning and the yield statements shall be pro rata to the 
following examples: 

a) Whole page broadsheet newspaper - 45 point type 
b) Half page broadsheet newspaper - 39 point type 
c) Whole page tabloid newspaper - 39 point type 
d) Half page tabloid newspaper - 27 point type 
e) DPS magazine - 31.5 point type 
f) Whole page magazine - 31.5 point type 
g) 28 cm X 3 columns - 22.5 point type 
h) 20 cm X 2 columns -15 point type 

FDA may revise the required type sizes within the 20% requirement. 
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Appendix 11 - Retail Tobacco Product Seller Penalties 

1. The sale of tobacco products to consumers by an unlicensed seller 
shall be a criminal violafion, and be subject to minimum penalty of 
$1,000, or imprisonment, for 6 months, or both, if an individual, or in 
the case of a corporafion, by a maximum penalty of $50,000. Any 
State or local jurisdicfion may provide by statute or code more 
severe penalfies. 

2. In addifion to any criminal penalfies which may be imposed under 
any applicable state or local law, a tobacco product licensee may be 
subjected to civil sancfions, including penalfies, or license 
suspension or revocation (on a site-by-site basis), or a combination 
thereof, for any violation of the provisions of the State licensing laws 
regarding sales to minors. Such sanction shall not exceed the 
following: 

(a) For the first offense within any two year period, $500 or 
a 3 day license suspension or both. 

(b) For the second offense within any two year period, 
$1,000 or a 7 day license suspension or both. 

(c) For the third offense within any two year period, $2,000 
or a 30 day license suspension or both. 

(d) For the fourth offense within any two year period, 
$5,000 or a 6 month license suspension or both. 

(e) For the fifth offense within any two year period, 
$10,000 or 1 year license suspension or both. 

(f) For the sixth and any subsequent offenses within any 
two year period, $25,000 or a revocation of license with no 
possibility of reinstatement for a period of three years. 

(g) Pennanent license revocafion is mandatory for the 
tenth offense within any two year period. 
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Each state must enact a statutory or regulatory enforcement scheme 
that provides substanfially similar penalfies to the minimum federal 
standards for a retail licensing program. 

[Source/Precedent: Washington State Alcohol Licensing Act] 
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Appendix III - Application to Indian Tribes 

A. Application Of Act 

1. The provisions of the FDCA, the regulations of the FDA, and the Act 
relafing to the manufacture, distribution and sale of tobacco products 
shall apply on Indian lands as defined in 18 U.S.C §1151 and on any 
other trust lands subject to the jurisdiction of an Indian tribe. To the 
extent that an Indian tribe engages in the manufacture, distribution or 
sale of tobacco products, the provisions of this Act shall apply to 
such tribe. 

2. Any federal tax or fee imposed on the manufacture, distribution or 
sale of tobacco products shall be paid by any Indian tribe engaged in 
such activifies, or by persons engaged in such activities on such 
Indian lands, to the same extent such tax or fee applies to other 
persons under the law. 

B. Tribal Programs And Authority 

1. For the purposes of the provisions of this Act, FDA is authorized to 
treat any federally-recognized Indian tribe as a state, and is 
authorized to provide any such tribe grant and contract assistance to 
carry out the licensing and enforcement functions provided by this 
secfion. 

2. Such treatment shall be authorized only if: 

(a) the Indian tribe has a governing body carrying out 
substanfial governmental powers and dufies; 

(b) the funcfions to be exercised by the Indian tribe under 
this secfion pertain to activities on tmst lands within the 
jurisdiction ofthe tribe; and 

(c) the Indian tribe is reasonably expected to be capable 
of carrying out the functions required under this Act. 

[Source/precedent: Clean Air Act, 42 U.S.C. §7601 (d)] 

3. FDA regulafions which establish a retail licensing program shall 
apply on Indian tmst lands, and each tribe's program shall be no less 
strict than the program ofthe State in which the tribe is located. 
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4. If FDA detemiines that an Indian tribe does not qualify for treatment 
as a state, FDA will directly administer the retailer licensing program, 
or may delegate such authority to the state. 

C. Tobacco Compensation And Public Health Grants 

1. A portion of the settlement funds to which a state is othenwise 
entitled shall be paid to HHS for distribution to the Indian tribes which 
have been certified by FDA for treatment as states. The funds to be 
paid for such purposes on behalf of Indian tribes shall be determined 
by the proportion of registered tribal members resident on the 
reservation to the total population of the state in which the tribe is 
located. The funds to be distributed to Indian tribes shall be used for 
the same purposes as those funds are to be used by the states and 
be subject to the same compliance requirements for retail sales to 
minors as are the states under the Act. 

2. The Department of Health and Human Services will annually pay to 
the governing body of each Indian tribe its share of the funds for use 
under an FDA-approved plan after annual certificafion by FDA, under 
the same standards that apply to the States, that the Indian tribe is in 
compliance with the requirements of the Act and any applicable 
regulafions. 

3. If HHS does not distribute all, or a portion, of an Indian tribe's share 
of the funds in any given year because the tribe has not qualified 
under the terms of this secfion or has not met the compliance 
requirements for retail sales to minors, those funds will be distributed 
to other qualified tribes in the same state for the same purposes and 
on the same proportional basis, less the non-qualified tribe's 
populafion, as other settlement funds are to be distributed to the 
tribes. 

D. Obligations of Tobacco Manufacturers 

1. Tobacco manufacturers shall not engage in any activity on Indian 
lands subject to this Act which activity the manufacturers may not 
otherwise do within a State. 

2. Tobacco manufacturers also agree not to sell tobacco products for 
manufacture, distribufion, or sale to an Indian tribe, or to. a 
manufacturer, distributor, or retail seller subject to the jurisdicfion of 
an Indian tribe, except under the same terms and conditions as the 
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tobacco manufacturers impose under other manufacturers, 
distributors and retail sellers under the Act, or any applicable 
regulafions. 
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Appendix IV ~ Industry Associations 

Within 90 days of the effective date of the Act, the tobacco product manufacturers 
shall disband and dissolve the Council for Tobacco Research, U.S.A. and the 
Tobacco Institute. In addition, with respect to any new trade associafions: 

A. Tobacco product manufacturers may form or participate in any new 
tobacco industry trade association. Any such new trade 
associafion shall have an independent board of directors, in 
accordance with the following requirements. For at least 10 years 
after the formation ofthe new association, a minimum of 20 percent 
of the directors, but at least one director, shall be other than a 
current or former director, officer or employee of any associafion 
member or affiliated company. No other director of a new trade 
association may be, at the same time, a director of any association 
member or affiliated company. The officers shall be appointed by 
the board and shall be employees of the association, and during 
their term shall not be employed by any association member or 
affiliated company. Legal counsel for any such association shall be 
independent and not serve as legal counsel to any association 
member or affiliated company while counsel to the association. 

B. Any new tobacco product manufacturers' trade associafion shall 
adopt by-laws governing the associafion's procedures and the 
activifies of its members, board, employees, agents and other 
representafives. The by-laws shall include, among other things, 
provisions that: 

(1) members who are competitors in the tobacco industry 
shall not meet on the associafion's business except under 
sponsorship ofthe associafion; 

(2) every board of directors meeting, board sub­
committee meefing, general associafion or committee meefing, and 
any other association sponsored meeting, shall proceed under and 
strictly adhere to an agenda, approved by legal counsel and 
circulated in advance; and 

(3) minutes describing the substance of the meetings 
shall be prepared for all such meetings, and shall be maintained by 
the association for a period of 5 years. 
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Moreover, under the new regime: 

1. The structure, by-laws, and activities of tobacco industry 
trade associations shall be subject to continuing oversight by 
the U.S. Department of Justice and by state antitmst 
authorities. For a period of 10 years from the creation of a 
new trade association, such authorities may, without 
limitation on whatever other rights to access they may be 
permitted, upon reasonable prior notice: 

(a) have access during regular office hours to inspect 
and copy all books, records, meeting agenda and 
minutes, and other associafion documents; and 

(b) interview the association's directors, officers and 
employees, who may have counsel present. 

The inspecfion and discovery rights provided in (a) and (b) 
above shall be exercised through a multi-state States' 
Attorneys General oversight committee. Any documents 
and information provided to any state pursuant to (a) and (b) 
above shall be kept confidential by and among the states 
and shall be ufilized only for governmental purposes of 
enforcing the Act and ancillary documents. 

2. In order to achieve the goals of this Agreement and the Act 
relating to tobacco use by children and adolescents, the 
tobacco product manufacturers may, notwithstanding the 
provisions of the Shennan Act, the Clayton Act, or any other 
federal or state antitmst law, act unilaterally, or may jointly 
confer, coordinate or act in concert, for this limited purpose. 
Manufacturers must obtain prior approval from the 
Department of Jusfice of any plan or process for taking action 
pursuant to this section; however, no approval shall be 
required of specific actions taken in accordance with an 
approved plan. Approval or non-approval of a plan shall not 
be grounds for abatement of any surcharge to a manufacturer 
for failure to meet the reductions in underage tobacco use 
contemplated in this resolution and the Act. 
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Appendix V ~ "Look Back" 

A summary of the "look-back" provision is as follows: 

A. The Reduction Requirements. 

1. The required reductions in underage tobacco use are measured 
against a base percentage. For underage use of cigarettes, the 
base percentage is the average, weighted by relative populafion of 
such age groups in 1995 as determined by the U.S. Census Bureau, 
of (a) the average of the percentages of 12th graders (ages 16 and 
17) from 1986 to 1996 who used cigarette products on a daily basis; 
(b) the average ofthe percentages of 10th graders (ages 14 and 15) 
from 1991 to 1996 who used cigarette products on a daily basis; and 
(c) the average ofthe percentages of 8th graders (age 13) from 1991 
to 1996 who used cigarette products on a daily basis. The per­
centages are those measured by the University of Michigan's Na­
fional High School Drug Use Survey "Monitoring the Future" or by 
such comparable index using idenfical methodology as is chosen by 
FDA after notice and hearing. 

For underage use of smokeless tobacco products, the base 
percentage is the average, weighted by relative population of such 
age groups in 1995 as determined by the U.S. Census Bureau, of (a) 
the percentage of 12th graders (ages 16 and 17) in 1996 who used 
smokeless tobacco products on a daily basis; (b) the percentage of 
10th graders (ages 14 and 15) in 1996 who used smokeless 
products on a daily basis; and (c) the percentage of 8th graders (age 
13) in 1996 who used smokeless tobacco products on a daily basis. 
These percentages are to be derived from the same source as are 
the percentages with respect to use of cigarette products. 

2. After the fifth year after enactment of the Act and annually thereafter, 
the FDA will calculate the incidence of daily use of tobacco products 
by those under 18 years of age as follows: 

For cigarette product use, the FDA will calculate the average, 
weighted by relative populafion of such age groups in 1995 as 
determined by the U.S. Bureau of Census, of the percentages of 
12th graders (ages 16 and 17), 10th graders (ages 14 and 15) and 
8th graders (age 13) who used cigarette products on a daily basis 
during the preceding year. The percentages used in this calculafion 
are to be those measured (a) by the University of Michigan Survey; 

-51-



or (b) by such comparable index using idenfical methodology as is 
chosen by the FDA after notice and hearing. If the methodology of 
the University of Michigan Survey is hereafter changed in a material 
manner from that employed in 1986-96 (including by changing the 
states or regions on which that Survey is based), the FDA shall use 
the percentages measured by an index chosen by it after notice and 
hearing having a methodology identical to that employed by the 
University of Michigan Survey in 1986-96. 

For smokeless tobacco product use, the FDA will calculate the 
average, weighted by relative populafion of such age groups in 1995 
as determined by the U.S. Bureau of Census, of the percentages of 
8th (age 13), 10th (ages 14 and 15) and 12th graders (ages 16 and 
17) who used smokeless tobacco products on a daily basis during 
the preceding year. This calculafion is to be made using the same 
methodology as with respect to cigarette product use. 

Any data underlying the University of Michigan Survey shall be 
available by request from FDA. 

The reducfion requirements (expressed as reducfion from the base 
percentage) for cigarette products are as follows: 

Year After Enactment Reduction Requirement 

years 5-6 30% reducfion 

years 7-9 50% reduction 

year 10 (and 60% reducfion 
thereafter) 

The reduction requirements (expressed as reduction from the base 
percentage) for smokeless tobacco products are as follows: 

Year After Enactment Reduction Requirement 

years 5-6 25% reduction 

years 7-9 35% reduction 
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year 10 (and 45% reduction 
thereafter) 

B. The Surcharge 

Where the FDA's calculation (per the procedure set forth above) shows that 
the reducfion requirements with respect to underage use of cigarette products 
were not met in the preceding year, the FDA will impose a surcharge on the manu­
facturers of cigarette products. Where the FDA's assessment shows that the 
Reduction Requirements with respect to underage use of smokeless tobacco 
products were not met in the preceding year, the FDA will impose a surcharge on 
the manufacturers of smokeless tobacco products. 

1. The surcharge with respect to the cigarette industry will be calculated 
as follows: 

(a) The FDA will the determine the percentage point difference between: 

(i) the required percentage reducfion applicable to a given year, and 

(ii) the percentage by which the percent incidence of underage use 
of cigarette products for that year is less than the base incidence 
percentage. 

(In the event that the FDA's calculation of the percent incidence of 
underage use of cigarette products for that year is greater than the 
base incidence percentage, the number of percentage points used 
will be (i) the required percentage reduction for that year plus (ii) the 
percentage by which the actual percent incidence for that year is 
greater than the base incidence percentage.) 

(b) The surcharge will be $80 million for each percentage point derived 
per the above procedure. This amount reflects an approximafion of 
the present value of the profit the cigarette industry would earn 
over the life of underage smokers in excess of the required 
reducfion (at current levels of population and profit). This 
calculation will be subject to the following: 

(1) the $80 million will be adjusted proportionately for 
percentage increases or decreases compared with 1995 in the 
population of persons resident in the United States aged 13-17, 
inclusive. 
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(2) the $80 million will be adjusted proportionately for 
percentage increases or decreases compared with 1996 in the 
average profit per unit (measured in cents and weighted by annual 
sales) earned by the cigarette industry. (The average profit per unit 
in 1996 will be derived from the industry's operating profit as 
reported to the SEC; and the average profit per unit for the year in 
which the surcharge is being determined will be calculated and 
certified to the FDA by a major, nationally recognized accounting 
finn having no exisfing connection to the tobacco industry using the 
same methodology as employed in deriving the average profit per 
unit for 1996.) 

(3) the surcharge will be reduced to prevent double counting of 
persons whose smoking had already resulted in the imposifion of a 
surcharge in previous years (to the extent that there were not 
underage smokers of comparable age in those previous years on 
whom a surcharge was not paid because of the cap set forth in 
paragraph (d) below). 

(4) the surcharge may not exceed $2 billion in any year (as 
adjusted for inflation). 

2. The surcharge with respect to the smokeless tobacco industry will be 
derived through a comparable procedure based upon a base per-
percentage point amount and a cap specific to that industry. 

3. The surcharge payable by cigarette manufacturers will be the joint 
and several obligafion of those manufacturers, allocated by actual 
maricet share. The surcharge payable by smokeless tobacco 
product manufacturers will be the joint and several obligafion of 
those manufacturers, as allocated in the same manner. Within each 
such respecfive product maricet, the FDA will make such allocafions 
according to each manufacturer's relative maricet volume in the 
United States domestic cigarette or smokeless tobacco maricets in 
the year for which the surcharge is being assessed, based on actual 
federal excise tax payments. 

4. The surcharge for a given year, if any, will be assessed by the FDA 
by May 1 of the subsequent calendar year. Surcharge payments will 
be paid on or before July 1 of the year in which they are assessed by 
the FDA. The FDA may establish, by regulation, interest at a rate up 
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5. After payment of its share of the surcharge, a tobacco product 
manufacturer may seek return of up to 75% of that payment through 
the abatement procedures described below. 

C. Use of the Surcharge 

The Surcharge funds would be used in an manner designed to speed the 
reduction of the levels of underage tobacco use. 

Upon final completion and review of any abatement petition, the FDA would 
transfer as grants to state and local government public health agencies, 
without further appropriation, 90% of all monies paid as Surcharge 
amounts. 

° As a condition of such transfers, the recipients of the transferred 
funds would be required to spend them on additional efforts by state 
and local government agencies, or by contract between such 
agencies and private entifies, to further reduce the use of tobacco 
products by children and adolescents. 

° The FDA may retain up to 10 percent of such Surcharge amounts for 
Administrafive Costs ~ the administration of the Surcharge 
provisions of the Act and related proceedings, and for other admin­
istrative requirements imposed on the FDA by the Act. 

° If 10 percent of the Surcharge amounts exceeds the Administrative 
Costs, the FDA may (1) transfer any portion of the excess to other 
federal agencies, or to state and local government agencies, to meet 
the objective of reduction of youth tobacco usage, or (2) may expend 
such amounts directiy to speed the reduction of underage tobacco 
use. 

D. Abatement Procedures 

Upon payment of its allocable share of any Surcharge, a tobacco product 
manufacturer may petition the FDA for an abatement of the surcharge, and shall 
give timely written notice of such petition to the attorneys general of the several 
states. 

1. The FDA shall conduct a hearing on an abatement petifion 
pursuant to the procedures set forth in secfions 554, 556 and 557 
of Title 5 ofthe United States Code. 
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2. The attorneys general of the several states shall be entitled to be 
heard and to participate in such a hearing. 

3. The burden shall be on the manufacturer to prove, by a 
preponderance of the evidence, that the manufacturer should be 
granted an abatement. 

4. The FDA's decision on whether to grant an abatement, and the 
amount thereof, if any, shall be based on whether: 

(a) The manufacturer has acted in good faith and in full 
compliance with the Act, and any FDA rules or regulations 
promulgated thereunder, and all applicable federal, state or 
local laws, rules or regulations; 

(b) In addifion to full compliance as set forth in (a) above, the 
manufacturer has pursued all reasonably available 
measures to attain the required reductions; 

(c) There is evidence of any action, direct or indirect, taken by 
the manufacturer to undermine the achievement of the 
required reductions or other terms and objectives of the Act; 
and 

(d) Any other relevant evidence. 

5. Upon a finding by the FDA that the manufacturer meets the 
grounds for an abatement under the standards set forth above, it 
shall order an abatement of up to 75% of the Surcharge with 
interest at the average United States 52-Week Treasury Bill rate for 
the period between payment and abatement of the surcharge. The 
FDA may consider all relevant evidence in determining what per­
centage to order abated. 

6. Any manufacturer or state attorney general aggrieved by an 
abatement petition decision of the FDA may seek judicial review 
thereof within 30 days in the United States Court of Appeals for the 
District of Columbia Circuit. Unless othenwise specified in this Act, 
judicial review under this secfion shall be governed by sections 
701-706 of Title 5 of the United States Code. 

7. Notwithstanding the foregoing, a tobacco product manufacturer 
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may neither file an abatement petition or seek judicial review of a 
decision denying an abatement if it has failed to pay the surcharge 
in a fimely fashion. 

8. No stay or other injunctive relief enjoining imposition and collection 
of the surcharge amounts pending appeal or otherwise may be 
granted by the FDA or any court. 

[Source/precedent: 5 U.S.C. Sections 554, 556-57, 701-06] 
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Appendix VI: State Enforcement Incentives 

The details ofthe state enforcement incenfives are as follows: 

In addition to FDA and other federal agency, state attorney general 
and other exisfing state and local law enforcement authority under current law, the 
proposed Act requires the following: 

A. States must have in effect a "no sales to minors" law 
providing that it is unlawful for any manufacturer, retailer or distributor of tobacco 
products to sell or distribute any such products to any persons under the age of 
18. (42 U.S.C. §300X-26(a)(1); 45 C.F.R. §96.130(b)). This state statutory 
requirement remains in addifion to the federal regulatory prohibifions on retail sales 
of tobacco products to children and adolescents (also defined as persons under 
the age of 18) adopted by the FDA in its August 28, 1996 Final Rule (to be codified 
at 21 C.F.R. §897.14 etseg.); 

B. States must conduct random, unannounced inspecfions at 
least monthly, and in communities geographically and statisfically representative of 
the enfire state and its youth populafion to ensure compliance with the "no sales to 
minors" law, and implement "any other action which the state believes are 
necessary to enforce the law." (goes further than 45 C.F.R. §96.130(c) 
96.130(d)(1),(d)(2); 

C. States must conduct at least 250 random, unannounced 
inspecfions of retailer compliance with the "no sales to minors" law per year for 
each 1 million of resident population, as detennined by the most recent decennial 
census. In the case of tribes, tribes must conduct no fewer than 25 such 
inspecfions per locafion of point of sale to consumers per year, conducted 
throughout the year. 

Annual State Reporting Requirements 

As a condition to receiving any moneys due and payable pursuant to 
the Act, States must annually submit a report to the FDA and the States must 
make their reports public (except as provided in (C) below) within the state. Such 
state reports must include at least the following: 

A. A detailed description of enforcement acfivifies undertaken by 
the state and its political subdivisions during the preceding federal fiscal year; 
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B. A detailed descripfion of the state's progress in reducing the 
availability of tobacco products to individuals under the age of 18, including the 
detailed stafisfical results ofthe mandated compliance checks; 

C. A detailed descripfion of the methods used in the compliance 
checks, and in identifying outlets which were tested, with the FDA providing the 
state appropriate confidenfiality safeguards for information provided to the agency 
regarding the timing and investigative techniques of state compliance checks that 
depend for their continued efficacy upon such confidentiality; 

D. A detailed descripfion of strategies the state intends to utilize 
in the current and succeeding years to make further progress on reducing the 
availability of tobacco products to children and adolescents; and 

E. The identity of the "single state agency" responsible for 
fulfilling the Synar Amendment and the Act's requirements, including the 
coordination and report of state efforts to reduce youth access to tobacco products 
sold or offered for sale in the state. 

(strengthens and extends beyond 45 C.F.R. §96.130(e) by adding greater detail to 
the requirements and transferring reporting obligafion of states to FDA from HHS) 

Required Attainment Goals for State Enforcement 

The FDA is required to make an annual detennination, prior to allocafing any 
moneys allocated to the states under the proposed Act for the purposes of 
defraying public health care program expenditures (but not including or 
condifioning moneys made available under the Act for the payment of private 
claims), as to whether each state has "pursued all reasonably available measures 
to enforce" the prohibition on sales of tobacco products to children and 
adolescents. 

In addifion to the criteria set forth in 45 C.F.R. §96.130, the proposed 
Act will require the FDA to find presumptively that the state has not "pursued all 
reasonably available measures to enforce" the "no sales to minors law" unless the 
state has achieved, in the following years, the following compliance rate results for 
the retail compliance checks required by the Act: 

Federal Fiscal Year Retail Compliance Check 
Under Review Performance Tarqet 

5th Year after year of 75% 
enactment of Act 
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7th Year after year of 85% 
enactment of Act 

10th Year after year of 90% 
enactment of Act and 
annually thereafter 

These compliance percentages are expressed as the percentage of 
the random, unannounced compliance checks conducted pursuant to the Act for 
which the retailer refused sale of tobacco products to the potential underage 
purchaser, (note: these perfomiance targets are far more stringent on the states 
than those in the Synar Amendment, which sets as a "final goal" a target of no less 
than 80% ( i ^ , an inspecfion failure rate of no more than 20%) within "several 
years." See 45 C.F.R. §96.130. In addition, the proposed Act's targets are 
mandatory, unifomi nafional minimum performance requirements, while the Synar 
Amendment calls for HHS simply to "negotiate" an "interim perfomiance target" 
beginning in 1998). 

Reducfion of Money Allocated to State Not 
Meefing Performance Targets 

If a state does not meet the Act's "no sales to minors" perfomiance 
targets for retail compliance checks, then the FDA may refuse to pay to that non-
complying state certain moneys othenwise payable to that state under the 
proposed Act. No state shall be held responsible for sales to underage consumers 
outside that state's jurisdicfion. Specifically, the FDA may withhold from such state 
an amount equal to 1% of moneys othenwise payable to that state under the Act to 
defray health care expenditures of public programs of medical assistance for each 
percentage point by which the state's perfonnance on its mandatory compliance 
checks fails to meet the required perfomiance targets for that year. In no event 
may the FDA withhold more than 20% of the money othenwise allocable to such 
state under the Act for such purposes. 

The FDA shall reallot any Withhold Amounts, once final, to states 
that exceed the Act's Perfonnance Targets, in amounts and by an allocation 
fonnula detennined by the agency to reward those states with the best record of 
reducing youth access to tobacco products. 

Appeal Following Withhold 

Upon notice from the FDA of a withhold of moneys (the "Withhold 
Amount") allocable to the state under the Act, a state subject to such notice of 
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withhold may petition the agency for a release and disbursement of the Withhold 
Amount, and shall give fimely written nofice of such petifion to the attorney general 
for that state and to all tobacco product manufacturers. The agency shall hold, 
and invest in interest bearing securities of the United States government or its 
agencies, any Withhold Amounts subject to a pending petition for release and 
disbursement or related appeal unfil final disposition of such petifion and appeal. 

In the case of petifion by a state for a release and disbursement of a 
Withhold Amount, the agency's decision on whether to grant such a petition, and 
the amount thereby released and disbursed, if any, shall be based on whether: 

(1) the state has acted in good faith and in full compliance with 
the Act, and any agency rules or regulafions promulgated thereunder; 

(2) the state has pursued all reasonably available measures to 
attain the Retail Compliance Check Perfomiance Targets and Youth Smoking 
Reducfion Goals ofthe Act; 

(3) there is evidence of any acfion, direct or indirect, taken by the 
state to undermine the achievement of the Retail Compliance Check Perfomiance 
Targets and Youth Smoking Reduction Goals or other tenns and objectives of the 
Act; and 

(4) any other relevant evidence. 

The burden shall be on the state to prove, by a preponderance of the 
evidence, that the state should be granted a release and disbursement of the 
Withhold Amount or any portion thereof Prior to decision, the agency shall hold a 
hearing on the petition, with nofice and opportunity to be heard given to the 
attomey general of that state and to all domestic tobacco product manufacturers. 

Upon a finding by the agency that the state meets the grounds, as 
set forth above, and the burden of proof for a release and disbursement of a 
Withhold Amount, then it shall order a release and disbursement of up to 75% of 
the Withhold Amount appealed, and it shall so release and disburse to the state 
that amount, with interest at the average United States 52-Week Treasury Bill rate 
for the period between nofice and release of such Withhold Amount. The agency 
may consider all relevant evidence in determining that percentage of the Withhold 
Amount to order released and disbursed. 

Any manufacturer or state attorney general aggrieved by a Withhold 
Amount decision of the agency may seek judicial review thereof within 30 days in 
the United States Court of Appeals for the District of Columbia Circuit. Unless 
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othenwise specified in this Act, judicial review under this Section shall be governed 
by Secfions 701-706 of Title 5 of the United States Code. 

No stay or other injunctive relief enjoining imposition of the withhold 
pending appeal or othenvise may be granted by the FDA or any court. 

No appeal may be taken from an agency decision denying a petition 
to release and disburse a Withhold Amount unless filed within 30 days following 
notice of such decision. No stay or other injunctive relief, enjoining imposition of 
the withhold pending appeal or othenwise, may be granted, by any court or 
administrative agency. Appeals filed hereunder shall be made to the District of 
Columbia Circuit Court of Appeals and, on appeal, shall be governed by the 
procedural and evidentiary provisions of the Administrative Procedures Act, unless 
othenvise specified in this Act. The judgment of the District of Columbia Court of 
Appeals on appeal shall be final. 
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follows: 

1. 

Appendix VII - Restrictions on Point of Sale Advertising 

The details with respect to point of sale advertising restrictions are as 

There shall be no Point of Sale Advertising of tobacco products, excluding 
adult-only stores and tobacco outlets, except as provided herein: 

A. Each manufacturer of tobacco products may have not more than two 
separate point of sale advertisements in or at each locafion at which 
tobacco products are offered for sale, except any manufacturer with 
25 percent of maricet share may have one addifional point of sale 
advertisement. A retailer may have one sign for its own or its 
wholesaler's contracted house retailer or private label brand. 

No supplier of tobacco products may enter into any arrangement 
with a retailer that limits the retailer's ability to display any form of 
advertising or promofional material originafing with another supplier 
and pennitted by law to be displayed at retail. 

B. Point of Sale advertisements permitted herein each shall be of a 
display area not larger than 576 square inches (either individually or 
in the aggregate) and shall consist of black letters on white 
background or recognized typographical marics. Point of Sale 
advertisements shall not be attached to nor located within two feet of 
any fixture on which candy is displayed for sale. Display fixtures are 
pennitted signs consisfing of brand name and price, not larger than 2 
inches in height. 

Except as provided herein. Point of Sale Advertising shall mean all printed 
or graphical materials bearing the brand name (alone or in conjuncfion with 
any other word), logo, symbol, motto, selling message, or any other indicia 
of product identification identical or similar to, or identifiable with, those used 
for any brand of cigarettes or smokeless tobacco, which, when used for its 
intended purpose, can reasonably be anticipated to be seen by customers 
at a locafion at which tobacco products are offered for sale. 

Audio and video formats otherwise pennitted under the FDA Rule may be 
distributed to adult consumers at point of sale but may not be played or 
shown at point of sale (i.e., no "stafic video displays"). 
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Appendix Vill - Public Disclosure of Past and Future Tobacco Industry 
Documents and Health Research 

The legislafion would ensure that previously non-public or confidential 
documents from the files ofthe tobacco industry - including the results of internal 
health research ~ are disclosed to the federal government, the States, public 
and private litigants, health officials and the public. The legislafion also would 
provide for binding, streamlined and accelerated judicial determinations with 
nationwide effect in the event that disputes remain over the legitimacy of claims 
of privileges or protections, including attorney-client privilege, and work product 
and trade secret protecfions. 

1. Under the Act, the manufacturers and CTR and Tl would establish 
a national tobacco document depository that is open to the public 
and located in the Washington, DC area. This depository would 
serve as a resource for litigants, public health groups, and anyone 
else with an interest in the tobacco industry's corporate records on 
the subjects of smoking and health, addiction or nicotine 
dependency, safer or less hazardous cigarettes and underage 
tobacco use and marketing. Specifically: 

° The depository would include all of the documents produced 
to the other side by the manufacturers, CTR and Tl in the 
Attorneys General actions (including all documents selected 
by plaintiffs from the Guilford, U.K. repository), Philip Morris 
Companies Inc.'s defamation acfion against Capital 
Cities/ABC News, the FTC's investigation concerning Joe 
Camel and underage markefing, the Haines and Cipollone 
acfions and the Butler acfion in Mississippi. 

° In the event there are addifional exisfing documents 
discussing or referring to health research, addicfion or 
dependency, safer/less hazardous cigarettes, studies of the 
smoking habits of minors and the relafionship between 
advertising or promofion and youth smoking that the 
manufacturers or trade associations have not yet completed 
producing as agreed or required in the above actions, such 
additional documents shall be placed in the depository 
commencing within 90 days of the effective date of the Act, 
and concluding as soon as practicable thereafter. 
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Except for privileged and trade secret materials (which shall 
be exempt from disclosure into the depository), all documents 
placed in the depository shall be produced without any 
confidentiality designations of any kind. 

° Along with these document collecfions, the manufacturers and 
trade associations shall place into the depository all indices 
(as defined by the court's order in the Minnesota Attorney 
General acfion) of documents relafing to smoking and health, 
including all indices identified by the manufacturers in the 
Washington, Texas and Minnesota Attorney General actions. 
Any computerized indices shall be produced in both a 
computerized and hard-copy form. (If redactions of any such 
indices are required in order to protect any privileged or trade 
secret infomiation, such redactions shall be subject to the 
procedures set forth below for adjudicating any disputes over 
claims of privilege and trade secrecy.) 

° All documents placed into the depository shall be deemed 
produced for purposes of any litigation in the United States. 
The court in each underlying action shall retain the discretion 
to determine the admissibility on a case-by-case basis of any 
such produced document. 

The tobacco industry shall bear the expense of maintaining 
the depository. 

2. Immediately upon finalizing a resolution of these litigations with the 
Attorneys General, without waiting for Congress to embody these 
requirement in the proposed legislation, the manufacturers, CTR and 
Tl shall: 

° Commence to conduct a good-faith, de novo, document-by-
document review of all documents previously withheld from 
production in tobacco litigation on grounds of privilege. The 
purpose of this review shall be to identify documents which 
the reviewer concludes are not privileged. All documents so 
identified shall be placed in the depository as soon as 
practicable. 

° Prepare and place in the national depository as soon as 
pracficable a comprehensive new privilege log of all 

-65-



documents that the manufacturers, CTR and Tl, based on 
their de novo review, confinue to deem to be legifimately 
privileged against disclosure. 

Itemize on this new privilege log all of the descriptive detail 
that the court has required defendants to furnish document-
by-document on their privilege logs in the Minnesota Attomey 
General action, thereby ensuring that there will be sufficient 
detail on the privilege logs to enable any interested person to 
detemiine whether he or she wishes to challenge claims of 
privilege or trade secrecy on any particular documents. 

The Act also would establish a panel of three federal Article III 
judges, appointed by the Judicial Conference, to hear and decide 
all disputes over claims of privilege or trade secrets, except for 
those disputes that already have been determined by other federal 
or state courts at the fime the Act is enacted or are pending in 
cases prior to the time the Court has had an opportunity to begin to 
review privilege claims. 

° The three-judge panel shall decide all privilege or trade 
secrecy challenges asserted by the federal government, the 
States, public and private litigants, health officials and the 
public with respect to tobacco industry documents. 

° The Act would vest exclusive federal jurisdiction for the three-
judge panel to decide any such disputes in accordance with 
the ABA/ALI Model Rules and/or principles of federal law with 
respect to privilege and the Uniform Trade Secrets Act with 
respect to trade secrecy. Any such adjudication shall be 
reviewable only in the manner prescribed by 28 U.S.C. [Sec. 
1254-certiorari]. 

The panel's adjudications shall be binding upon all federal and 
state courts in all litigation in the United States. 

° The panel shall be authorized to appoint Special Masters 
pursuant to Fed. R. Civ. P. 53, with the cost to be borne by 
the tobacco industry. 

° Once the Act becomes effective and the three-judge panel is 
appointed, all disputes that may arise concerning privilege 
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claims by the manufacturers or trade associafions relafing to 
smoking and health subjects must be resolved through this 
process, except for disputes in pending cases that can be 
resolved prior to the time the Court has had an opportunity to 
begin to renew privilege claims. 

If a claim of privilege is not upheld, the threfrjudge panel shall 
consider whether the claimant had a good faith factual and 
legal basis for an assertion of privilege and, if the claimant did 
not, shall assess against the claimant costs and attorneys' fees 
and may assess such additional costs or sanctions as the panel 
may deem appropriate. 

In order to expedite the process of judicial review and to ensure that 
the federal government, the States, public and private litigants, 
health officials and the public no longer need to be concerned that 
claims of privilege and trade secrecy are being asserted improperiy 
or without legal basis, the legislation would create an accelerated 
process by which any public or private person or entity, subject to a 
right of intervention by any other interested person or entity, may 
challenge any claims of privilege or trade secrecy before the three-
judge panel. Under the Act, a person or entity filing such an acfion to 
challenge to privilege or trade secrecy will not need to make any 
prima facie showing of any kind as a prerequisite to in camera review 
ofthe document or documents at issue. 

The manufacturers would also be subject to certain continuing 
disclosure obligations over and above the aforementioned 
provisions and whatever further judicial discovery may be required 
in pending or future civil actions. Specifically, for the first time ever, 
the manufacturers would be required to disclose all original 
laboratory research relating to the health or safety of tobacco 
products, including, without limitation, all laboratory research 
relating to ways to make tobacco products less hazardous to 
consumers. 

° Whenever such research is perfonned in the future, the 
manufacturers shall disclose its results to the FDA. 

In addition, all such research (except for legitimate trade 
secrets) shall be produced to the national document depository 
described above. In addition, the manufacturers and trade 
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7. 

associations shall produce into the depository on an ongoing 
basis any future studies of the smoking habits of minors or 
documents discussing or referring to the relafionship, if any, 
between advertising and promofion and underage smoking. 

No original laboratory research relating to the health or safety 
of tobacco products shall be withheld from either the FDA or 
the depository on grounds of attorney-client privilege or woric 
product protection. 

The tobacco manufacturers' and CTR's and Tl's compliance with 
any of the provisions of this Act shall not be deemed a waiver of 
any applicable privilege or protection. 

The Act will also incorporate reasonable and appropriate provisions 
to protect against the destruction of documents bearing on matters 
of public health or safety. 
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