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August 12, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

I write to request your immediate attention to a matter of utmost importance to 
the Commonwealth of Kentucky As Govemor, I chair the Board of the Kentucky 
Tobacco Settlement Trust Corporation. This corporation is the state entity overseeing 
the distribution of the National Tobacco Growers Settlement Trust, the $5 15 billion 
fund established to help offset income losses incurred by tobacco farmers as a result of 
the Master Settlement Agreement between the major cigarette companies and the 
states. 

A bill (S 1481) to allow the United States Department of Agriculture to release 
certain information to the state certification entities of the national growers trust was 
passed by unanimous consent last week, Senator Mitch McConnell was key to its quick 
and timely passage. The bill enables our corporation to electronically process the 
180,000 applications we expect to receive and insures prompt and timely compensation 
to the growers who need it. Without this bill, we face the manual review of these 
applications and a significant delay in our processing of payments 

The White House recently received the bill, and I respectfully request your 
prompt approval of this legislation. It will have an immediate positive impact on our 
ability to efficiently administer the National Tobacco Growers Settlement Trust Thank 
you for your consideration. 

Since r ^ . 

Paul E. Patton 

A N E Q U A L O P P O R T U N I T Y E M P L O Y E R M / F / D 
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Kentucky Tobacco Settlement Trust Corporation 
P. 0. Box 2025 

Frankfort, Kentucky 4()6()2-202.') 

August 12, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

I write on behalf of the Kentucky Tobacco Settlement Trust Corporation Board 
of Directors, chaired by the Honorable Paul E. Patton, Governor of the Commonwealth 
of Kentucky, to request your immediate attention to a matter of utmost importance to 
us. This corporation is the state entity overseeing the distribution of the National 
Tobacco Growers Settlement Trust, the $5.15 billion fund established to help offset 
income losses incurred by tobacco farmers as a result of the Master Settlement 
Agreement between the major cigarette companies and the states. 

A bill (3,1481) to allow the United States Department of Agnculture to release 
certain information to the state certification entities of the national growers trust was 
passed by unanimous consent last week. Senator Mitch McConnell was key to its quick 
and timely passage. The bill enables our corporation to electronically process the 
180,000 applications we expect to receive and insures prompt and timely compensation 
to the growers who need it. Without this bill, we face the manual review of these 
applications and a significant delay in our processing of payments. 

The White House recently received the bill, and I respectfully request your 
approval of this legislation. It will have an immediate positive impact on our ability to 
efficiently administer the National Tobacco Growers Settlement Trust. Thank you for 
your consideration. 

Sincerely, 

John-Mark B. Hack 
President 

AN EQUAL OPPORTUNITY EMPLOYER MIFID 
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Kentucky Pressing for minor revision to the 1938 Agricultural Adjustment 
Act to ensure equitable distribution of the 

National Tobacco Growers Settlement Trust 

' In determining the fairest and most equitable distribution of the proceeds 
from the National Tobacco Settlement Trust, the Kentucky Tobacco 
Settlement Trust Corporation adopted a formula which averages effective 
quota and actual marketings to arrive at what we call payment pounds. 

> The KTSTC has constructed an administrative system which would pre-
calculate and pre-print payment pounds and electronically process the 
180,000 applications the Corporation expects to receive. 

' USDA can make available to KTSTC basic and effective quota, but were 
restricted by a provision in the 1938 Agricultural Adjustment Act from 
releasing actual tobacco marketings. 

' KTSTC requested that this information be made available to the Corporation, 
a governmental entity, only for internal calculations of payment pounds, and 
that marketings information would never be made available for public review. 

' A legislative solution allowing USDA to release the crop year 1998 
marketings information to state governmental entities has been passed by 
unanimous consent in Congress last week. 

> We need the signature of the President as soon as possible to facilitate the 
administration of the Trust Fund. 

• The timeline imposed by the Trust Agreement on the KTSTC and like 
organizations in other tobacco states necessitates immediate consideration 
of this provision. 
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To ;ini<'ii(l ihc A j i r i c i i l l i i r j i l Adj i is ln icr i l A c l of 1!):)S lo rc-

li'iisc ii l ld pl'Dl.ccl l,li<> rclrnsc ol' 1(>l);U'co |)i 'o(hlclioii i l i i i l 

iii;iric(H.iii<r iii(orin;i(ion. 

1 />( If niitc/cil hfi Ihc SciKilc mid lloii.sc of luprcsciild-

2 l i r isf i j ' l lu ' I ' l i i lcil i^/dlfs of Anirricd in Coiitjir.s.s n.s.si inhlcif 

?> SKCVI'ION 1. TOBACCO PRODUCTION AND MARKETING IN-

4 FORMATION. 

I'iirl 1 <»(• suhlil.lc n of l,il,|c I I I ol' l.ji,^ A-riciihiir;i.l 

6 AdJiislnuMil. Acl o f l<);iS (7 I'.S.C. i ; ; n ci sc(|.) i.s JIIIKMUI 

7 c(l hy iiildiiiij: nl nid the r()llo\vin«r: 



08/12/99 THU 11:45 FAX 5025640437 gjOOa 

1 "SEC. 322()IJ. TOBACCO PRODUCTION AND MAKKJ-̂ TING IN-

2 FORMATION. 

I N (ii:Ni-:i;AL.—.\ol\vilh.^l;m(liii«i' ;iuy other pro-

4 vision of huv, Ihc Sc<'i-cf;i.ry iu;iy, .siil)jc('j, to siili.sccjion (h). 

."S I'clcjiHi' mii.rkctiiii;' iiiloi'injilion siihiviiltcd hy pccsoii.s rchvf-

6 illii' lo Ihc pro(hiclion ;ni(l mi)rk»'l,iii^' ol' loljjicco to Sl.fil.c 

7 li-iisis or .siiiiihir oryMiii/.nlioM.s ('n<iMi>('il in Mic di.slrihnlion 

8 of n.'ilioiiMl t riisl CIIIKIH to tohivcco prochiccrs ;ind other per-

9 .sons W il l i inlcresis ;i.ssoc.i;i.t(M 1 with the prodiicl ion of io-

10 l);i('co, ;is deiermined i)y the Set'r(M,;ii"y. 

1 I "(h) l i iMi r.vi'ioNs.— 

12 "(1) I N <;KNi':i,'.Ai..- Inroriimtion tii;iy he re-

13 li>fised under siih.^ectioii (ji) only to thc extent llwi.t— 

14 "(A) the rclc})sc is in thc interi'st of to-

1-"̂  hiicco prodiic»>rs, iis dct(M'iiiiiied hy ihe S(>e-

16 retiirx'; mul 

17 "(.r>) the iiifoniKitioii is I'elensed to ;i. St;ite 

1̂ ^ Irust Oi' otiier or^'fini/jition Ihii.t is crenlcd to, or 

19 ciiiii'trcd with, distrihuliny I'uiids to tohiieeo pro-

20 diieers or other pjirtics wilh nn iill<'res1 in lo-

hiicco prodiicti<ni or lohncco IfiriMs under ?i ii;i 

22 tioiiiil or Stiite trust or settleiiient. 

23 "(2) KXI^MITK )N h'KOM I{JM.hlAShl T h e See-

24 relfiry sluill. to the in;i\iniiMii cNtent prneticfihlc, in 

25 cid\-!inec of ni;il\iii<j! ;i release ot iiirorinntioii inider 

26 siilisectioii (ri). Jillow, hy nniioiiiiceineiit, <i period (A' 

• S 14KI IS 
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1 ill lefisl 1.) d}i.\'s I'or persons whose consent wdiiid 

2 othenvise he required hy hiw to enecliinte the re-

3 Icjise. to <'l(>ct. to he (>xeiiipt from the relcivse. 

4 " (c) A .SSI s'i\ \ N( — 

5 "(1) I N (JI-]NI-;K'.\I.—In iii;ikiii<i- ;i rclcjise under 

6 siihsectioii the Secrel.iry nuiy pro^•ide such otiier 

7 iissislniKM- ^vitil r(>spect to inrorjimtion rejcMsed inider 

8 siihseclioii (;i) ;i.s will hu-ililHte the interest of prn-

9 diicers ill reccivinii' tiie Ciinds tluil ,'ir'e the subject oC 

10 ;i trust descrihed in siihsectioii (fl). 

I 1 "(H) F T N D K — T h e Sccn^ljiry sluvll use ;miouiits 

12 niM.de ;i\-;iil;i.l)le Cor s;ihvries find expenses of the 1 )e-

13 pM.rtnieiit lo ciiriy out p;ir;i.ii'rjiph (1 ). 

14 •'((!) Ki-x <)]{,i)s.— 

15 "(1) I N (Jl'A'KicAL.—A pei-soM Ih.'it ohtriiiis in-

16 lornintioii dcscrilx-d in siihsectioii (;i) slinll iiwiiiitniii 

17 records lli;it .ire consistent \vitli the purposes of the 

18 iclcrisc and shall not use Ihe records for any purpose 

19 not authorizicd under this seclion. 

20 "(2) !M<:.NAi;n-.—A person that knowingly \io-

21 lal,es Ihis suhseclion shall he fined not more than 

22 -i^lO,()()(), imprisoned not more than 1 year, or hoth. 

23 "(e) Al ' I 'Mi '.vnoN. This .section shall not aj)j)ly to -

24 "(1) records siihiuitted hy ciijiarelte inanufa.c-

25 tiirers with i-espec.l. to tlic production of r-i<j!'a.rel,tes; 

• S l i K I IS 
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1 records that were suhniilted as (>\p(>c|<'<| 

2 piii'<'liase iMteiilions in connection with the estahlish-

3 ment of national tohacco (|iiolas; f)r 

4 "(.")) records that a.trti'iv'aate the purchases of 

5 particular buyers.'". 
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To anirnd the Agricultural Adjii.stmeiit Act of 1938 to release ancl protect the release nf tobaccd 
production and marketing information. (Introduced in the Senate) 

S 1481 IS 

106th CONGRt'S.S 

l.st Session 

S. 1481 

I o amend thc Agnciiltural Adjustment Act of I9;̂ 8 to release and prntecl llic release of tohacco 
production and marketing information. 

IN T H E SENATE Ol- I H E UNITED STATES 

August 4. 1999 

Mr M r r O N N R I . l . (for himself, Mr HRLMS, Mr BUNNIN(i, Mr COVERDLLL., Mr 
l':i.')WAkr3S. Mr. ROIJU, and Mr. WARNER) introduced the following hill, wliich was read twice and 
referred lo ihc C'oinniiltee on Ai^ricullure, Nuliilion, and I'orcsti-v 

A B I L L 

To amend the Ayricnitural Adjustment Act of 19.̂ 8 to release and protect the release of tobacco 
production and marketing information 

He it ciiLiclcJ hy the Situate and House of Rt'inescntalivcs of the I hilled Slates af America in 
( 'oii^i ess cissemhied. 

SFX TION 1. TOBACCO PRODUCTION AND MARKETING INFORfVIATION-

I'ait I of subtitle B of title 111 ofthe Agricultural Adjustment Act of I0:18 (7 I ISC 1311 el 
seq ) is amended by adding at the end the following; 

http://thomas loc.gnv/cgi-bin/querv/D?c106:fi:./lenipA-c 106iHPuIf X/12/<)9 
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S E C . 320D. TOBAt C O PRODUCTION AND M A R K E T I N G INFORMATION. 

(a) IN CJI 'NLRAL- Nolwilhslanding any other provision of law, the Secretary may, subject to 
subsection (b)., rclea.sc marketing information .submitted hy persons relating to thc producTion 
and marketing of tobacco to State tnists or .similar organizations engaged in the di.stributinn of 
niitional tni.st funds lo tobacco producers and other persons with interests associated with the 
production of tobacco . as determined by the Secretary. 

•(b) LIMITATIONS-

(1) IN GFNF.RAL- Information may be relea.sed under .sub.section (a) only to thc extent 
that--

( ,A) thc release is in thc interest of tobacco producers, as determined by thc 
Secretary, and 

•(B) the information is released to a State trust or other organization that is creaied 
to, or charged with, distribuliiig funds to tobacco producers or other i)ai lies with 
an interest in tobacco production or tohacco farms under a national or .State tmst 
or selllement. 

(2) hXI'.MPTION FROM RELEASE- The Secreiary shall, lo thc maximum extent 
practicable, in advance of making a release of information under subsection (a), allow, by 
announcement, a period of at least I S days for persons whose consent would otherwise 
be required liy law lo ctTectuatc thc release, to elect to be exempt Irom the rclca.';c. 

(c) ASSIS I ANCH-

(1) IN GENERAL- In rtiaking a release under subsection (a), the Secretary may provide 
such olher a.ssisiance with respect to information relea.sed under sub.seclion (a) as will 
facilitate the inierest of producers in receiving thc funds that arc the subject of a tmst 
described in subsection (a) 

(2) FLINDS- The Secreiai-y shall u.se amounts made available for .salaries and expenses of 
thc Deparimenl lo carry out paragraph (1) 

(d) RECORDS-

(!) IN GENERAL- A person lhal obtains informalion described in subsection.(a) shall 
maintain records thai are consistent wilh the purposes oflhe release and shall not use the 
records for any purpose not authorized under this section 

(2) PENALTY- A person that knowingly violates this suhseclion sliall be lined not more 
lhan $10,000, imprisoned not more lhan 1 year, or both 

(c) APPLICATION- This section .shall not apply to-

(1) records submitted by cigarette manufacturers wilh respect to the production of 

http.//thomas.loc.g(w/cgi-biil/query/D'.'c 106:.S:./temp/-c 106iMPulf:: 8/12/99 
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cigarettes; 

(2) rcctirds that were submitted as expected purchase intentions in connection with the 
establishment of national tobacco quotas; or 

"(.^) record.s that aggregate the purchases of particular buyers 
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Kentucky Tobacco Settlement Trust Corporation 
P. O. Box 2025 

Frankfort, Kentucky 40602-202,5 

August 12, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington. DC 20500 

Dear Mr, President: 

I v\/rite on behalf of the Kentucky Tobacco Settlement Trust Corporation Board 
of Directors, chaired by the Honorable Paul E. Patton, Governor of the Commonwealth 
of Kentucky, to request your immediate attention to a matter of utmost importance to 
us This corporation is the state entity overseeing the distribution of the National 
Tobacco Growers Settlement Trust, the $5.15 billion fund established to help offset 
income losses incurred by tobacco farmers as a result of the Master Settlement 
Agreement between the major cigarette companies and the states. 

A bill (S. l543) to allow the United States Department of Agriculture to release 
certain information to the state certification entities of the national growers trust was 
passed by unanimous consent last week. Senator Mitch McConnell was key to its quick 
and timely passage. The bill enables our corporation to electronically process the 
180,000 applications we expect to receive and insures prompt and timely compensation 
to the growers who need it. Without this bill, we face the manual review of these 
applications and a significant delay in our processing of payments. 

The White House recently received the bill, and I respectfully request your 
approval of this legislation. It will have an immediate positive impact on our ability to 
efficiently administer the National Tobacco Growers Settlement Trust. Thank you for 
your consideration. 

Sincerely, 

^n-Mark B, Hack 
President 

E D U C A r i O N 

AN EQUAL OPPORTUNITY F.MPI.OYF.R MIFID 
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August 12, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

I write to request your immediate attention to a matter of utmost importance to 
the Commonwealth of Kentucky As Governor, I chair the Board of the Kentucky 
Tobacco Settlement Trust Corporation. This corporation is the state entity overseeing 
the distribution of the National Tobacco Growers Settlement Tmst, the $5.15 billion 
fund established to help offset income losses incurred by tobacco farmers as a result of 
the Master Settlement Agreement between the major cigarette companies and the 
states. 

A bill (S. l543) to allow the United States Department of Agriculture to release 
certain information to the state certification entities of the national growers trust was 
passed by unanimous consent last week. Senator Mitch McConnell was key to its quick 
and timely passage. The bill enables our corporation to electronically process the 
180,000 applications we expect to receive and insures prompt and timely compensation 
to the growers who need it. Without this bill, we face the manual review of these 
applications and a significant delay in our processing of payments. 

The White House recently received the bill, and I respectfully request your 
prompt approval of this legislation. It will have an immediate positive impact on our 
ability to efficiently administer the National Tobacco Growers Settlement Trust. Thank 
you for your consideration. 

Paul E. Patton 

AN E Q U A L O P P O R T U N I T Y E M P L O Y E R M / F / D 



February 1, 1999 

Mr. Tom Freedman 
Special Assistant to the President & 

Senior Director for Policy 
Executive Office of the President 
Old Executive Office Building, Room 213 
Washington, DC 20501 

Dear Tom: 

This is to let you know or our piaris for the 1SS9 Youth Advocates of the Year Awards gala, 
which will be held on April 29 at 6:30 p.m. at Washington's National Building Museum. 

We will once again honor the outstanding work of young advocates who have distinguished 
themselves as leaders among thousands of kids working to protect their peers, their 
communities and the nation from tobacco addiction and tobacco-caused disease. 

The CAMPAIGN honors a national winner, five regional winners and one group winner. They 
are among the most impressive young people any of us will ever meet. Our winners receive 
scholarships and program funds to help them continue their leadership work, and they remain 
engaged with the CAMPAIGN as local and national spokespersons. 

Please mark your calendar for our April 29,1999 Youth Advocates of the Year Awards 
event. We would like you to attend as our quest. 

Last year's event was a great success, and the gala this coming April promises to be the best 
ever. Producer/director Rob Reiner is serving as chair of the event. He is already a 
success in the Tobacco Wars, having led the fight last November in California on a ballot 
initiative that raised the price of cigarettes by 500 per pack. Rob succeeds two distinguished 
chairmen: Vice President Al Gore, who served as chair in 1997, and Ben Cohen, co-founder of 
Ben & Jerry's Homemade, who was our 1998 chair. 

We expect more than 500 people to attend, including members of Congress, the Administration, 
public health leaders, business and civic leaders, and of course - kids. 

We hope that you will be able to join us. Your presence will mean a great deal to our winners 
and to all those in attendance. An invitation will be sent to you soon. 

Please call Tonya Buford or me if you have any questions or would like further information. 

Sincerely, ^ 

President . J / 
illiam D. Novelli 

N A T I O N A L C E N T E R F O R T O B A C C O F R E E K I D S 

1 707 L STREET, NW • SUITE 800 • WAS H I N GTO N, DC 2 00 3 6 
PHONE (202) 296 -5469 • FAX (202) 296 -5427 

w w w . t o b a c c o f r e e k i d s . o r g 
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Medicaid Recoupment 

1. Settle the federal claim (57% of the tobacco settlement funds) in exchange for a 
commitment that states spend the funds on shared national and state priorities to prevent 
youth smoking, protect tobacco farmers, improve public health, and assist 
children. This commitment, defined in legislation, would apply to all years of tobacco 
settlement (not just the five year budget window). 

2. Define shared national and state priorities in legislation as: 

a. Tobacco prevention ~ prevention, education, enforcement, cessation, evaluation 

-» Floor of 15, 20, 25%? (15%=$720 mi/yr; 20%=$960 mi/yr; 25%=$ 1.2 bi/yr) 
Require Secretary to certify tobacco plan which must include certain elements? 

b. Tobacco farmers ~ direct payments to quota owners and active producers; career 
development, financial planning, or educational assistance; economic 
development grants 

c. Public health: community health centers and other providers of health care for the 
uninsured, CHIP outreach, maternal and child health, and mental health 

-» Should CHIP presumptive eligibility language be included? (was in McCain) 

d. Anti-drug efforts - safe and drug free schools, substance abuse treatment 

e. Child care ~ child care block grant and early leaming fund 

3. Maintenance of effort: state spending on specified uses must be in addition to historic 
spending. 

4. States would remit to the federal treasury the $2.9 billion CBO-scored cost. 

-» Do states get credit for this $2.9 bi payment, e.g., is the federal share they must 
spend on specified purposes lowered by the amount of the payment? If so, a given 
percentage set-aside for tobacco prevention would be smaller through 2004. 
15% = $600 mi/yr tlirough 2004, then rising to $720 mi/yr; 
20% = $800 mi/yr tlirough 2004, then rising to $960 mi/yr; 
25% = $1 bi/yr through 2004, then rising to $1.2 bi/yr. 



USDA TOBACCO USER 

Question: Explain the new tobacco "tax", and what does the Budget do for 
tobacco farmers? 

Answer: The FY 2000 Budget proposes to cover the taxpayers' costs 
incurred by USDA for activities related to the growing and 
marketing of tobacco by expanding the expiring assessment on 
marketings of tobacco. This "user fee" would increase from 1 
percent of tobacco marketings (including imports) to two percent. 
The portion levied on farmers (0.5 percent) would remain the same 
as at present, while the charge to cigarette manufacturers would 
increase from 0.5 percent to 1.5 percent. The fee would raise 
about $60 million in FY 2000. 

Background: 

The Budget does not propose direct assistance for tobacco 
growers, pending other proposals such as the recent industry 
agreement to provide a $5 billion fund for tobacco growers. The 
Administration remains committed to protecting tobacco farmers 
and those communities dependant on tobacco. 

USDA incurs about $60 million in costs for programs that assist 
tobacco growers, including administering price support loans to 
tobacco grower cooperatives, crop insurance, and marketing 
oversight. The 1993 OBRA imposed a marketing assessment for 
deficit reduction on the tobacco program, which is required to 
operate at "no net cost" to the taxpayer anyway (ensured through a 
different assessment on cooperatives to cover any losses on their 
price-support loans). The deficit reduction fee is set to expire with 
the 1998 crop (with the final collection in FY 1999). The Budget 
proposal would extend and expand the fee, on a fiscal year basis, 
and provide discretionary savings. These savings helped to offset 
higher funding for USDA count-based office staff. 

Prepared by: Daniel Heath (x53645) 
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UNITED STATES OF AMEWCA 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 2O5S!0 

Office of the 5i;crotary 

Donald S. Clark. 

Piruec Oial 
(20Z! 32e-:<'.si4 

November 19, 1998 

The Honorable Donna E. Shalala 
Secretary 
Departinent of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, D.C. 20201 

Dear Secretary Shalala: 

Wc are writing to request the assistance ofthe Department of Health and Human Services 
in dcvclopine specific recotnmcndations on the future ofthe Federal Trade Commission's 
program for testing thc lar, nicotine and carbon monoxide conlent of cigareLtes. 

As you know, cigarette ratings for lar, nicotine, and carbon monoxide are currently 
determined by machine testing conducted in accordance with a method originally adopted by the 
Federal Trade Commission in 1967. Both thc accuracy and continued validity of this method 
have come under question. In particular, the National Cancer Institute conducted a review of the 
method and concluded that significant changes should be made to the FTC testing protocol. The 
NCI found, among other things, thatthe existing system docs not accurately reflect actual human 
smoking behavior, which varies widely among smokers, and that smokers who switch to lower 
tar and nicotine cigarettes may change their smoking behavior in ways thai negate potential 
health benefits. 

Following the NCI review, thc FTC in September 1997 proposed revisions to the test 
method. Thc comments we received in response to our proposal raised a number of significaoi 
technical and health policy issues, including whether the findings of more recent studies question 
the presumed relationship between lower tar and nicotine cigarettes and reduced health risks. 
Because of their scientific nature, these issues fall more within the expertise of HI-IS rather than 
the FT(!I. For this reason, the Commission is requesting that your Department initiate a Further 
review into FTC's cigarette testing method, and include recommendations on whether the system 
should he continued, and, i f it should be continued, what specific changes should be made to thc 
testing metliodology to correct the limitation.s identified by the NCI. Wc would hope that such 
work could be completed in 18 months. 
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Tlic Honorable Donna E. Shalala - Page 2 

If HHS can assist us in this matter, the Commission will announce that it will participate 
in the joint review of the test methodology with the goal of arriving at specific recommendations 
wthm 18 months. In the interim, we would begin a consumer education program designed to 
alcit consujTiers to the significant limitations in existing tar and nicotine numbers. Some samples 
of consumer education materials our staff has developed are enclosed for your review Wc 
would welcome HHS assistance in this effort as well. 

We look forward to working with you to improve this system so that it will provide 
consumers With accurate and usefiil information. 

By direction ofthe Commission. 

Donald S. Clark 
Secretary 
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UNITED STATES OF AMEWCA 

F E D E R A L TRADE COMMISSION 
WASHINOTON, D.C. 205F0 

OfficA of tha Secrstary 

Donald S. Clark 
StiCraXtfiy 

Pirucc Oial 
(202) 32e-^S14 

November 19, 1998 

The Honorable Donna E. Shalala 
Secretary 
DeparUnent of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, D.C. 2020J 

Dear Sî cretary Shalala: 

We are writing to request the assistance ofthe Department of Health and Human Services 
in developing specific recommendations on the future of the Federal Trade Commission's 
program for testing thc tar, nicotine and carbon monoxide content of cigarettes. 

As you know, cigarelte ratings for Lar, nicotine, and carbon monoxide are currently 
determined by machine testing conducted in accordance with a method originally adopted by the 
Federal Trade Corrmiission in 1967. Both thc accuracy and continued validity of this method 
have come under question. In particular, the National Cancer Institute conducted a review ofthe 
method and concluded that significant changes should be made to the FTC testing protocol. The 
NCI found, among other things, thatthe existing system docs not accurately reflect actual human 
smoking behavior, which varies widely among smokers, and that smokers who switch to lower 
tar and nicotine cigarettes may change their smoking behavior in ways that negate potential 
health benefits. 

Following the NCI review, thc FTC in September 1997 proposed revisions to the test 
method. Thc cornments we received in response to our proposal raised a number of significant 
tcchnicid and health policy issues, including whether the findings of more recent studies question 
the presumed relationship between lower tar and nicotine cigarettes and reduced health risks. 
Because of their scientific nature, these issues fail more within the expertise of HHS rather than 
the FTC. For this reason, the Commission is requesting that your Department initiate a further 
review into FTC's cigarette testing method, and include recommendations on whether the sy.stem 
should be continued, and, if it should be continued, what specific changes should be made to thc 
testing metliodology to correct the limitations identified by the NCI. Wc would hope that such 
work could be completed in 18 months. 
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Tlic Honorable Donna E. Shalala -- Page 2 

If HHS can assist us in this matter, the Commission will announce that it will participate 
in the joint review of the test methodology with the goal of arriving at specific recommendations 
within 18 months. In the interim, we would begin a consumer education program designed lo 
alert consumers to the significant limitations in existing tar and nicotine numbers. Some samples 
of consumer education materials our stafFhas developed arc enclosed for your review. Wc 
would welcome HHS assistance in this effort as well. 

We look fonvard to working with you to improve this system so that it will provide 
consumers with accurate and usefiil information. 

By direction ofthe Commission. 

Donald S. Clark 
Secretary 
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5w« /). Ba//m J/) 
Tobacco and Health Policy Consultant 

6220 Stf" Street NW 
Washington DC 20015 

Tel: 202 686-8898 
Fax: 202 244-0698 

e-mail: s, baUin@ix. netcom. com 

- e O N F f D E N T I A t -

November 16,1998 

TO: Public Health Advocates Interested in FDA Regulation of Tobacco 
Products 

FROM: Scott D. Ballin 
Consultant for the ALA 

SUBJECT: Legislation and Strategies to Ensure Full FDA Authorities 
Over Tobacco Products—A Proposal 

Over the last several months, on behalf of the American Lung A$soeiation but in the 
interests of the entire public heahh community, I have spent time talking with a number 
of people about what FDA tobacco legislation should look like as well as strategies that 
might be employed to accomplish implementation of this goal. These individuals were 
approached, not on the basis of the organizations they represent but rather based on their 
expertise and past experiences on the issue. Their involvement has been invaluable in 
attempting to develop a piece of legislation that ensures that all of the 'I's' have been 
dotted and all of the 'T's' have been crossed, and to son oin and devisie some suggested 
strategies. What came across loud and clear is that a legislative proposal needs to be 
comprehensive and at the same time simple; that the FDA should be given the authorities 
it needs to get the job accomplished and that Congress should riot "roicromanage" the 
agency, (i.e, medical and scientific decisions should be left to experts and not politicians). 
What also came across loud and clear was the view that we should not give; up on the 
notion that tobacco products are and should be treated as the drugs and devices they 
are..;.. recognizing however, that we may have to consider a' separate chapter" approach. 
Their advice was also invaluable in trying to focus on how the public health community 
might be united and coordinated more effectively, not just in Washington but across the 
country and at the grassroots level. 

DETERMINED TO BE AN 
ADMINISTRATIVE MARKING 
INITIALS: v^^L-DATE:.vJW2£!s 
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The Honorable Bob Etheridge 
U.S. House of Representatives 
Washington, D.C, 20515 

Dear Congressman Etheridge: 

Thank you for your l e t t e r of August 3, 1999, to the 
President, regarding possible l i t i g a t i o n by the Department of 
Justice to recover the costs imposed on the federal government by 
tobacco-related illnesses. Your l e t t e r was forwarded to me for 
response. 

In December of 1998, the Attorney General decided that there 
was a s u f f i c i e n t basis to begin preparation of a p o t e n t i a l case 
to recover these costs. Since the decision to pursue recovery 
was made, the Department has established a tobacco l i t i g a t i o n 
team w i t h i n the C i v i l Division. The Department i s currently i n 
active preparation for t h i s p o t e n t i a l l i t i g a t i o n , including 
making decisions on whether i t w i l l be f i l e d , and, i f so, based 
upon what legal theories, 

We understand your concern about the impact that t h i s 
l i t i g a t i o n may have on tobacco farmers. I can assure you that 
the Administration shares your concern for tobacco farmers, t h e i r 
families, and t h e i r communities, and i t i s f u l l y committed to 
working with a l l p arties, as needed, to ensure t h e i r f i n a n c i a l 
well-being. As you may r e c a l l , the Administration supported the 
$5 b i l l i o n agreement recently produced by the States and 
representatives of farmers and the tobacco industry to provide 
f i n a n c i a l assistance to tobacco farmers and t h e i r communities. 
Similarly, the Administration believes that i n connection with 
any judgment or settlement of Federal claims against the tobacco 
companies, there should be established a fund, v i a l e g i s l a t i o n or 
other appropriate means, to protect farmers from the unintended 
consequences of that l i t i g a t i o n . 

With respect to your concern about the p o t e n t i a l appointment 
of Mississippi Attorney General Michael Moore to serve as the 
Associate Attorney General of the Department, the current 
occupant of that p o s i t i o n -- Associate Attorney General Raymond 
Fisher i s s t i l l awaiting confirmation by the f u l l Senate to 
serve on the Ninth C i r c u i t Court of Appeals. Should Associate 
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Attorney General Fisher be confirmed, the decision as to whom to 
appoint to f i l l the vacancy belongs to the President. I t i s our 
understanding that the President has made no decision as to whom 
he w i l l appoint to f i l l t h i s position. 

Thank you very much for your l e t t e r . I f we can assist your 
further w ith t h i s or any other matter, please do not hesitate to 
contact me d i r e c t l y . 

Sincerely, 

Jon P. Jennings 
Acting Assistant Attorney General 

TOTAL P.05 
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U.S. Department of Justice 

Office of Legislative Affairs 

Office of Ihe Assisuni A.iorney General Washington. D.C 20530 

The Honorable Charles S. Robb JUN 9 /ggg 
United States Senate 
Washington, D.c. 20510 

Dear Senator Robb: 

Thank you f o r your l e t t e r t o President C l i n t o n regarding h i s 
announcement i n the State of the Union address t h a t t he J u s t i c e 
Department i s prep a r i n g a l i t i g a t i o n plan f o r the Federal 
Government t o sue the tobacco i n d u s t r y t o recover Federal 
expenditures caused by tobacco use. Your l e t t e r was forwarded t o 
me f o r response. We apologize f o r any inconvenience our delay i n 
responding may have caused. 

I n December of 1998, the Attor n e y General concluded t h a t 
t h e r e were v i a b l e bases f o r the Department of J u s t i c e t o pursue 
recovery of the Federal Government's tobacco-related h e a l t h care 
costs through l i t i g a t i o n . This d e c i s i o n d i d not represent a 
change i n p o l i c y f o r the Department. Despite r e p o r t s t o the 
c o n t r a r y , the Department has never concluded nor taken the 
p o s i t i o n t h a t the United States has no a u t h o r i t y t o sue tobacco 
manufacturers t o recover Medicare and other costs, a p a r t from 
Medicaid. 

Since the d e c i s i o n t o pursue recovery was made, the 
Department has e s t a b l i s h e d a tobacco l i t i g a t i o n team w i t h i n the 
C i v i l D i v i s i o n . At present, the l i t i g a t i o n team i s c o n t i n u i n g t o 
study a l l aspects of p o t e n t i a l l i t i g a t i o n against the tobacco 
companies, i n c l u d i n g reviewing past l i t i g a t i o n a gainst tobacco 
companies by p r i v a t e l i t i g a n t s and State a t t o r n e y s g e n e r a l , and 
cons i d e r i n g f a c t u a l m a t e r i a l concerning the conduct of the 
tobacco companies, and the nature and scope of damages t h a t mav 
be recovered. 

I n your l e t t e r , you express concern about the impact t h a t 
t h i s l i t i g a t i o n may have on tobacco farmers. I can assure you 
t h a t t h e A d m i n i s t r a t i o n shares your concern f o r tobacco farmers, 
t h e i r f a m i l i e s , and t h e i r communities, and i t i s f u l l y committed 
t o working w i t h a l l p a r t i e s , as needed, t o ensure t h e i r f i n a n c i a l 
w e l l - b e i n g . The A d m i n i s t r a t i o n supports the $5 b i l l i o n agreement 
r e c e n t l y produced by the s t a t e s and r e p r e s e n t a t i v e s of farmers 
and the tobacco i n d u s t r y t o provide f i n a n c i a l assistance t o 
tobacco farmers and t h e i r communities. i n a d d i t i o n , the 
A d m i n i s t r a t i o n would support l e g i s l a t i o n t o s e t t l e t he Federal 
claims t o the State tobacco settlement funds i n exchange f o r a 
commitment by the States t o use the Federal share on those 
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p r i o r i t i e s shared by the States and Federal Government, including 
protecting tobacco farmers, preventing youth smoking, improving 
public health, and assisting children. S i m i l a r l y , the 
Administration believes that i n connection with any judgment or 
settlement of other (non-Medicaid) Federal claims there should be 
established a fund, via l e g i s l a t i o n or other appropriate means, 
to protect farmers from the unintended consequences of tha t 
l i t i g a t i o n , 

YOU also request copies of i n t e r n a l Department of Justice 
memoranda on t h i s subject, along with a memorandum tha t was 
referenced i n a New York Times a r t i c l e of January 21,, 1999. The 
memorandum referenced i n the New York Times a r t i c l e , "The Case 
for a Federal Tobacco Lawsuit," was provided t o the Departinent by 
G. Robert Blakey, Professor of Law, University of Notre Dame; 
Laurence Tribe, Professor of Law, Harvard University; Einer 
Elhauge, Professor of Law, Harvard University; and Richard 
Scruggs, Scruggs, M i l l e t t e , Bozeman 5 Dent, P,A.; a copy of the 
memorandutn i s enclosed. I n t e r n a l Department analyses prepared i n 
a n t i c i p a t i o n of l i t i g a t i o n are not being provided because to do 
so could be damaging to the United States i n any l i t i g a t i o n that 
the_Department may i n i t i a t e . Such materials would not be 
available to the other parties i n the l i t i g a t i o n . 

Thank you very much f o r your l e t t e r . I f we can assist you 
fu r t h e r w ith t h i s or any other matter, please do not hesitate to 
contact me d i r e c t l y , 

sincerely, 

Jon P. Jennings 
Acting Assistant Attorney General 

Enclosure 
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August 12, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President; 

I write to request your immediate attention to a matter of utmost importance to 
the Commonwealth of Kentucky. As Govemor, I chair the Board of the Kentucky 
Tobacco Settlement Trust Corporation. This corporation is the state entity overseeing 
the distribution of the National Tobacco Growers Settlement Trust, the $5.15 billion 
fund established to help offset income losses incurred by tobacco farmers as a result of 
the Master Settlement Agreement between the major cigarette companies and the 
states: , 

A bill (S.1481) to allow the United States Department of Agriculture t £ j d e a s ^ 
certain info i rnat io iT^^ 
"passedl3y"urianim consent iasf vveek. Senato? Mitch McConnell was key toUs quick 
and timely passage The bill enables our corporation to electronically process the 
180,000 applications we expect to receive and insures prompt and timely compensation 
to the growers who need it. Without this bill, we face the manual review of these 
applications and a significant delay in our processing of payments. 

The White House recently received the bill, and I respectfully request your 
prompt approval of this legislation. It will have an immediate positive impact on our 

"aBility'tdeTficTenfly administer the National Tobacco Growers Settlement Trust. Thank 
you for your consideration 

Paul E, Fatten 

AUG I 3 1999 
E D U C A T I O N 

A N E Q U A L O P P O R T U N I T Y E M P L O Y E R M / F / D 
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The Honorable Bill Archer, Cfaakman 
House Ways and Means Conmnttee 
1102 Longwoxth. House Office Building 
Washington, DC 20515 

The Honorable Charles Rangel, Rankmg Member 
House Ways and Means Cozmmttee 
1102 Lon^oith House O£&oe Building 
Washington, DC 20515 

Dear Bill and Charlie: 

As time House Ways and Means Committee considers the adoption of a tax measure, 
we are writing to request that you mclude a provision exempting from federal income tax 
any fimds received by tobacco growers and tobacco aUolment holdcra following the 
setdement between the states and tbe tobacco product maaufacturers. 

In the near future, tobacco growers and allotment holders will begin receiving 
payments. They will be compensated for their quota losaea resulting from the expected 
downturn in the demand for tobacco. The farmers wiU be compensated from two 
established sources and a potential third source. The first source is fimds the states gre 
establishing for them. Hie second is the $5.15 billion trust established at the national level 
by the tobacco product manufacturers to compensate farmers directly. In addition, an 
appropriation of approximately $300 milliotj, which would be added to the national trust to 
compensate farmers for their economic loss, is also pending as part ofthe Agriculture 
Appropriations bill for F Y 2000: In our view, farmers will not receive sufficient 
compensation from these sources to equal Ifee quota losses they will face as a result ofthe 
settlement. 

We have infroduced H.R. 274S, the Tobacco Farmers* ReUef Act. This legislation, 
which has 20 co-sponsors, would exempt from federal tax any payments received from 
these sources. The legislation is needed to clarify that the compensation is for the loss of a 
marketing asset, the federally assigned quota, and consequently ia analogous to a return of 
capital, fraditionally a non-taxable event. 

The inclusion of this legislation as part of any tax measure the Committee may 
consider would fuither the original intent of ihose establishing compensation for tobacco 
growers by ensuring that the monies are received in tlieii entirety by the tobacco farmers 
and quota holders. 
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Reps. Archer and Rangel 
October 20.1999 
-Page Two-

Since the federal govermnent is notreceiving any revenue fronx these payments presently, 
the inclusion of this measure would not have axi adverse levenue effect. 

We would appreciate your favorable consideration of this request. If you have 
questions, please contact Laura Vaught in Congressman Boucher's office at 22S-3861 
Brenda jiiowiak in Congressman Fletcher's office at 225-4706. 

With kind regards and best wishes, we remain 

or 
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1ST SESSION H. R.^m 

IN T H E HOUSE OF KEFHBSBNTATIVES 

Aii*. Jj'Tj^TCireK introduced thu tbllc^vlng bill; vrbieli -vfaa referred to thp, 
CoiTuaittee on WOA^ nrvi. Ms.OJfi'^. , 

A B I L L 
To amend the Internal Kcvfinuc Code of 1986 to exclude; 

from groaa incgrac pajnucnts madci to toba.c'.co quota and 
allotment holders a.iid tobacco growers pursuant to PhH.so 
1 or Ll o£ thc Maator Scttloment Agreement bctwt̂ .yn 
a State a.iid tobacco product manufactuxors. 

1 Bt it macied ly the SenaU atid Htyuse of R&preaenta-

2 Uves offhfi United States of America m Congress a^amibUd, 
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1 SECTION 1. BaCCLUSION FROM GROSS INOOME FOR PAS'-

2 MENTS MADE TO TOBACCO QUOTA A3SP AL-

3 LOTMENT HOIDERS AND TOBACCO GROWERS 

4 POBSUANT TO PHASE I 0 » H OP THE MASTER 

5 SBTTUEMENT AGBJEEMENT. 

6 (a.) IN GENEBAL.—Part III of subchapter B of cba.p-

7 tĉ r I of the Intornal Ecvenuc Code of 19S6 Crela.tuig to 

8 itioros fipeeificaUy excluded from gross ineoinc) is emcjided 

9 by rodftSigaating section 139 as soetion 140 and hy insert-

10 ing 8.ttcr sectjoti 138 thc following new section: 

I 1 "SEC. 139. CERTAIN P A R E N T S TO TOBACCO QUOTA AND 

12 ALLOTMBNT HOU^BBS AND TOBACCO GROW-

13 E E S . 

14 "(a) 1̂ '̂ GENEISAJ..—Gross income slia.ll not include 

15 i-my tobacco settlement payment. 

16 "(b) TOBACCO ftETUM^Ei'mNT PAVMBKT.—For pur-

17 poses of subsection (a), tbe term 'tobacco settlement pay-

18 moxit' means any- pa.ymont to any person it̂ — 

19 "(1) tbe payment is made to such person by 

20 reason of— 

21 "(A) such pcurson holding a tobacco mar-

22 keting quota, or tobacco farm acreage allot-

23 mont, under the Agricultural Adjuetmeut Aet of 

24 19SS, or 



12)007 
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1 "(B) such person ha.viBg tJae right, to grov? 

2 tobg.cco pursuant to such a quota or aHotmcnt, 

3 and 
4 "(2) such payment is received dir-cctly or indi-

5 roctly pursmant to Phase I or 11 of the Master Bet-

6 tlcment Agreement betv̂ ccn a i5tato and toba.ceo 

7 product ma.nufaeturers." 

8 (b) CLERICAI. AiijiJNDiiENT.—The table of sections 

9 for ptJi-t UI oi- subchapter B of chapter 1 of such Code 

lb is amonded by strUjdng thc last it«ra and inserting the toi-

11 lowing; 
"See. CBX-tuln paymenta to tobaeŵ  qiiota and allcrtmeiit liold-

ei's rttul tobacco giwm's. 
"Sau. 140. Ci-oua vtsfisveueea to otJi(!!i- Aiits." 

12 (e) EFFECTiNQjj DATIS.—The amendments made by 

13 tliis section sba,ll apply to taxable years boginn.mg after 

14 Dceembor 31, 199S. 
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VIRGINIA / METRO RICHMOND > TOBACCO - UP IN SMOKE 

2002 cigarette tax may come early / Adding tliat 
five cents to Jan. I's dime raise said to be part 
of federal budget talks 
BY DAVID RESS 
Times-Dlspatch Staff Writer Friday, November 5, 1999 

Smokers may be paying to help the White House and Congress put together a 
federal budget for next year. 

A nickel-a-pack tax increase planned for 2002 could be pushed up to take 
effect next year, some congressional, tobacco control and financial sources 
say. 

The idea of adding that increase to a dime-a-pack increase already set for 
Jan. 1 has emerged as the White House and Congress jostle for position in 
budget negotiations, the sources said. 

The White House has rejected congressional Republicans' idea of a 1 percent 
across-the-board cut in spending to help protect Social Security's finances. 
Eariier this year. Congress rejected a White House proposal to 

more than double cigarette taxes to 55 cents a pack. 

If the White House and Congress agree to move the 2002 increase fonward. it 
would generate roughly $1 billion a year, the sources said. 

"They're talking about it," said Joel Spivak of the Campaign fbr Tobacco Free 
Kids, a Washington-based tobacco 

control group that has urged steep increases in excise taxes as a way of 
pricing cigarettes out of the reach of teen-agers. 

Another nickel a pack would cut further into sagging cigarette sales, said Ann 
Gurkin, the analyst who follows tobacco for the Richmond-based brokerage 
Davenport & Co. 

"It would Just add to the sticker shock," she said. 

Moving forward the 2002 tax increase would boost wholesale cigarette prices 
by 7 fjercent Jan. 1. That would come on the heels of a 9 percent wholesale 
price increase in August and a 30 percent wholesale price increase a year 
ago. 

Higher prices have sped up a long-term slide in cigarette sales: Philip Morris 
Cos. Inc., the nation's largest cigarette-maker, has reported that U.S. 
shipments are down more than 10 percent from last year's levels. 

Until last year's big price increase, imposed to pay for the tobacco industry's 
$206 billion settlement with attorneys general from more than 40 states, sales 
had been declining by 1 percent to 2 percent a year. 

l o f2 11/5/99 5:11 PM 
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The White House yesterday stuck to its policy of refraining from commenting 
on specific proposals during budget negotiations but confirmed that President 
Clinton Inas not given up on raising cigarette prices as a means of 
discouraging youthful smoking. 

I "The president continues to believe that it is good health policy for our country 
I to raise the cost of a pack of cigarettes to children," White House spokesman 
I Barry Toiv said. 

Guridn and congressional sources said that, while the idea of moving the tax 
increase forward is under discussion, it is not enough in itself to close the gap 
between what the White House and Congress propose spending. 

That could mean it would become a bargaining chip, or that the whole idea 
would simply be dropped, they said. 

But the proposal may be attractive to the White House and Congress because 
it would generate revenue while allowing both sides to say they hadn't really 
raised taxes, said one congressional aide, who asked not to be identified. 

White House spokesman Toiv noted that while the GOP had rejected the 
administration's proposed 55-cents-a-pack tax increase, "We think there are 
other ideas that would be acceptable." 

Accelerating the tax is one way the price could be raised to discourage 
smoking, but he said, "I'm not sure which ideas are the most cun-ent." 

The federal excise tax stands at 24 cents a pack, it was increased to that level 
in 1993. States levy an average tax of 34 cents a pack, with Virginia charging 
the lowest rate in the nation, of 2.5 cents a pack. 

Marsha Mercer, a Washington correspondent for Media General 
News Service, contributed to this report. 
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Tobacco Farmers' Relief Act (Introduced in the House) 

HR2748IH 

106th CONGRESS 

1st Session 

H, R. 2748 

To amend tbe Intemal Revenue Code of 1986 to exclude from gross income payments made to tobacco 
quota and allotment holders and tobacco growers pursuant to Phase I or n of the Master Settlement 
Agreement between a State and tobacco product manufacturers. 

IN THE HOUSE OF REPRESENTATIVES 

August 5,1999 

Mr. FLETCHER (for himself. Mr. BOUCHER, Mr. HAYES, Mr. GOODE, Mr. LUCAS of Kentucky, 
Mr. CLEMENT, Mr. MCINTYRE, Mr. BURR of North Carolina, Mr. RAHALL, Mr. BISHOP, Mr. 
GORDON, Mr. CLYBURN, Mr. PICKETT, Mr. ETHERIDGE, Mr. ROGERS, Mr. HILLEARY, Mr. 
WHITFIELD, Mr. CHAMBLISS, and Mr. LEWIS of Kentucky) introduced tlie following bill; which 
was referred to the Committee on Ways and Means 

A BILL 

To amend the Intemal Revenue Code of 1986 to exclude from gross income payments made to tobacco 
quota and allotment holders and tobacco growers pursuant to Phase I or I I ofthe Master Settlement 
Agreement between a State and tobacco product manufacturers. 

Be it enacted by the Senate and House of Representatives ofthe United States of America in 
Congress assembled, 

SECTION 1. SHORT T I T L E . 

This Act may be cited as the 'Tobacco Farmers' Relief Act'. 

SEC. 2. EXCLUSION FROM GROSS INCOME FOR PAYMENTS MADE TO 
TOBACCO QUOTA AND ALLOTMENT HOLDERS AND TOBACCO 
GROWERS PURSUANT TO PHASE I OR H OF THE MASTER SETTLEMENT 
AGREEMENT. 

1 of 2 11/5/99 5 ;04PM 
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(a) IN GENERAL- Part III of subchapter B of chapter 1 of the Intemal Revenue Code of 1986 
(relating to items specifically excluded from gross income) is amended by redesignating section 
139 as section 140 and by inserting after section 138 the following new section: 

SEC. 139. CERTAIN PAYMENTS TO TOBACCO QUOTA AND ALLOTMENT 
HOLDERS AND TOBACCO GROWERS. 

Xa) IN GENERAL- Gross income shall not include any tobacco settlement payment. 

• (b) TOBACCO SETTLEMENT PAYMENT- For purposes of subsection (a), the term 'tobacco 
settlement payment' means any payment to any person if-

XI) the payment is made to such person by reason of~ 

XA) such person holding a tobacco marketing quota, or tobacco farm acreage 
allotment, under the Agricultural Adjustment Act of 1938, or 

'(B) such person having the right to grow tobacco pmsuant to such a quota or 
allotment, and 

X2) such payment is received directly or indirectly pursuant to Phase I or II ofthe Master 
Settlement Agreement between a State and tobacco product manufacturers.' 

(b) CLERICAL AMENDMENT- The table of sections for part III of subchapter B of chapter 1 of 
such Code is amended by striking the last item and inserting the following: 

'Sec. 139. Certain payments to tobacco quota and allotment holders and tobacco growers. 

'Sec. 140. Cross references to other Acts.' 

(c) EFFECTIVE DATE- The amendments made by this section shall apply to taxable years 
beginning after December 31,1998. 
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FOR IMMEDIATE RELEASE OCTOBER 13, 1999 

ROBB PROVISION FOR TOBACCO FARMERS PASSED BY SENATE 
Bill Maldng Growers Eligible for $328 Million Expected to be 

Signed Into Law Later This Week 

WASHINGTON (Oct. 13) - The U.S. Senate, by a vote of 74-26, today approved the agriculture disaster 
relief bill. The bill contains a provision advanced by U.S. Senator Charles S. Robb (D-VA) to assi.?t tobacco 
farmers facing a decline in quota. The provision, which sets aside $328 million for tobacco growers, was first 
included by Senator Robb in a disaster relief package offered on August 2, 1999. 

"Tobacco growers face a disaster no different than the disasters faced by farmers in Qie Midwest, saffej ing 
a loss of income and assets due to forces beyond their control," Senator Robb said. "We've inciiided the.se funds 
to help address the concerns of those faaiilies who rely on tobacco farming to make a living." 

^ The disaster relief bill containing the $328 million for tobacco growers was adopted by the Senate last 
"August, Tlie di.'sa.srer relief bill was then included in llie Senate Agriculture Appropriations bill, which has been 
iu conference to resolve differences between the Senate bill and one passed by the House of Representatives. Tlie 
bill diat emerged from conference contained the provision for tobacco farmers, and passed tlie House of 
Representatives on October 6, 1999 by a vote of 240-175. The bill now awaits President CliiUoii's signature. 
Thc president is expected to the sign the bill in the next several days. 

"I'm extremely pleased that this measure ha.s now reached the Presideni for signature into law," Senator 
Robb said. "When these funds are combined with those the state is scheduled to receive from the Master 
Settlement Agreement between rhe tohacco companies and tobacco-producing states, we may be able to address 
the long-term needs of Virginia's tobacco farmers. While these funds won't eliminate the uncertainly ihese farm 
liirailies face, it may help somewhat to ease their concerns." 

Under the bill passed today provision adopted by the Senate, the funds for tobacco farmers are likely to 
be di.srrihured later this year. The funds would be allocated to tobacco growers and tobacco quota holders using 
the formulas adopted by the Vhginia committee that will determine how the National Tobacco Grower Settlement 
Trust funds are allocated. The National Tobacco Grower Settlement Trust is the trust that will distribute the funds 
owed to growers under the Master Settlement between tobacco states and tobacco companies. 

The disaster relief bill also contained funds for cotton growers, peanut growers, and $400 inillion to help 
fanners purchase additional crop insurance for the 2000 crop year. "Despite the additional help now available 
for some farmers in Virginia, I am disappoiuted that relief bill did not contain more resources for drought and 

_ .urricane recovery," Sen. Robb said. "The severity of the effects of Hurricane Floyd and the drought in Virginia 
and tlie Mid-Atlantic region requires additional action from the federal go^rnment. The disaster rdief loans now 
available are simply not enough to sustain farmers during this particularly difficult tune. 1 will continue to pu.sh 
for additional resources for hurricane and drought recovery." 

# # # 



This is a time of unceaainty for America's tohacco growers. To some degree, uncertainty is 
part of a farmer's daily hfe. A farm family'.? livelihood i.s inextricably hnked with the weather, which 
no one can predict accurately. In fact, right now we have farmers in Virginia who have had to' endure 
a growuig season without enough rain, and otl-ier.s who've had to endure too much rain. 

Farmers who already face uticerrî inty from fnrce.<; they cannot control should not be faced with 
more uncertainty at the hands of their own government. 1 believe the federal government .should end its 
assault on American tobacco fanners. 

We sliould not increase the federal Ux on tobacco, as .some iu Washmgton have recently 
suggested. A few weeks ago. North Carolina Senator John F.dwards and 1 wrote the President urging 
him not to pursue another tax on tobacco products. There i.s no question that we need to strengthen our 
mihtary, invest in our schools and improve our roads. The price for these national needs, however, 
should be sliaied by all Americans, and not disproportionately by those who farm, process or use 
tubiicco. To addition, it would be very unfair to promote a tax which would destroy corrirriunities Oiat 
are already reeling from quota cuts and natuxcJ disasters ihiU are almost beyond comprehension. So far, 
we've been able to block any further increase. 

In addition, Qie federal government should not sue the tobacco companies. In the last few 
years, Ihe government has ffied to regulate tobacco use, and the courts did uoL suppoi t Lliat effort. 
Then the Congress tried to legislate tobacco use, and the people did noi suppon that effort, Now rhe 
government is U-ying to htigate. We seem to be trying to accomplish tiirough the back door what wc 
could not accomphsh through tlic front door. That is not the way to make public policy. 

Tu address the cri.sis now facing our tobacco growers, I'm once again developing legislalion Liiai 
would put quot.a in the hands of actual producers, and give quota holders ihe value of rheir a.sset before 
it disappears. During the debate over comprehensive tobacco legislation last year, we put together a 
pretty good package for farmers. As too often happens in Washington, however, politics prevailed over 
common sense, and the Senate passed amendments tliat were designed to punish tobacco companies 
rather than protect children, which was supposed to be the goal. 

In the end, tlie bill became so loaded down with punitive measures and excessive taxes that I 
could no longer support it. I know many growers and Southside communities were disappointed, and 
so was I . 

h is important to remember, however, that the futures of tobacco compames and tobacco 
growers are undeniably linked. Kilhng die companies, as some in Washington wanted to do, would be 
devastating to American tobacco growcr.s. But I can assure you die opposite is also nue-without 
American tohacco growers, dicre won't be many to protect thc tobacco companies. With diat reahty m 
mind, I hope the companies wlJJ abandon the threat of direct conn-acting and buy more domestic 
tobacco. 

I'm committed to fighting for tobacco growers and their conmiunities, which is why I pressed so 
liard to include $328 million for tobacco fai iuers in die disaster rehef biU that just passed the Congress. 
1 believe the work Southside tiibacco growers have done to reach out to die pubhc health community 
and anti-tobacco legislators has made it much more hkely that wc can pass legislation to help. The" 
many visits to Washington by citizens of Southside over the last few years has convinced many in 
Washington what.we've always known-the American tobacco grower is an honest, hard-working, God-
feaiing, law-abiding citizen who should be permitted to grow a legal product in peace. 
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October 13, 1994 

M». Anne K. Bingaman 
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A almilftj: courao of action was folluwed In TK- n« 
i=»ued a bu:.inea5 ravi.u letter on Januarv 23 l e e ^ ^ ^ ^ I Depertwent 

srrrH*: sL-S£Hs ̂ ^̂̂^̂̂  -
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MOV / 4 1994 
Mar. Frafi Q. Bond 
Chief Executrlve Officer 
Flue-Cured Tobacco Cooperative 

a t a i j i l i z a t i o a cozporatlon 
P.O. Box 12300 

Halei<3li, North. Carolina 27605 

Dear Mr, Band: 

fo:^ t h ^ L s ^ ^ ^ S f reaponds to your request dated October 18, 1994, 
ror tn© issuance of a bucineca review l a t t e r pursuaat to th^ 
Department cE Justice's business review p r o c ^ e ? ^ S C F R 
S 50.6. YOU have ratjuaated a statement of t S e ^ ^ i t r u s ; 

^ l ^ ^ ^ ^ enforcement intentions with respect to a plan 
t"t^S^co^^fSfSf-f'=^r''?^'='='°r'^^^^'* Stabilization C o r ^ S r a t i i r „„5Jf cooperatxya-) to offer for sale a l l or a stJbetantial 
S ? S i ; ^ r ^ ^ i i ^ ' ' ' ' ' ^ ' ' * ' ? ' ^ fXue-cured tobacco^S Snited scotea cigarette manufacturers. w***w<=a 

tobacco ^?^*m^S^ domestic growers o£ flue-cured 
tonacco are members ofl the cooperative Th* «^ u., 
contract with the Conanodity Ciidit co^ratlor°^?^? ' ^ 

SS^JSSL''^^''P^°"^^'^* C'U3DAn) for flue-cured tobacco. Dtader 
the program, tobacco not purchased on the open markeh a^ o,-^^^-

S ^ P ^ ^ I S S T ' L I ^ S " ^ ^ a u t o m a S ? a ? ? r c W ^ e d t ^ t ^ " " " OToparaciva, and the grower i s paid the Huiaiaoi-fr nv-iX. vT,* Z v l ^ 

i n t e r e s t are repaid t o tha CCC whan tha coouerat ivo reeili. rt. 
^ ^ ^ < ^ ^ ' ^ ^ ' p u l s e d fzxm i t . m « = S S " 

c ^ J ^ ^ t J - " ^ ^ - ' ^ inveatory stocks h « l d by the 
h S S , ^ " ^ ' ^ <5 raMt i ca l l y i a the rsoent i a s t ^ T h i . i . 
b « o a u . e the government support p r i c e l e highex ttaTJ^i w S l S 
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price of tobacco. Thus, the eopperative i s holding a great deal 
xi ;S5?i?S "'̂ '''̂ Ŝ aad paying very significant c a S y i n r ^ w f 
S r ^ ^f""* Informed us that the failure I s JouT 

^ substantial portion of i t s inveatSS within 
the next few weeks would hav* the effect uade^ the current 
for n S r v f S ^ l S S e b v f***̂ '̂=}̂«̂  the quota for flue-cureTtobacco 

' linposing significant losses on growers. 
sale of the aurplus at a price lower than the support S i c e T i s 

^^"^^ ntxjperative, thus w i l l e l i S S t e bSS ?he 
Sie charges presently bome by the tobacco growarTand 
cue riBlc of a redueed quota for next year. •w-.wwaj.o siî u. 

Wa understand the cooperative's plan to be as follows The* 
cooperative w i l l meet Individually with e a S of the domestic 
S?SoS''of"^'''?'=£^".'^ ^ ^ ^ t ^ * ^ «ell J h i T a ^ ' S t a ?Sf^ of the tobacco inventory, based on their respective 

cJomeatic cigarette market. The coopea^Sve S i l l 
attempt to negotiate with the manufacturers saparateiy to 
J S i ^ i i S . ' ' ^f^*"** inventory. i t s willingness to offer 
the tobacco at a price lower than the support prica w i l l be 
£«?i™^^-^''-^"•?¥^i^^^ dispose Of Che entire stock, you 
believe that xt w i l l be necessary to s e l l the tobacco to tha 
cxgarette manufacturers at the saaid price to each, and we 
understand that the cooperative's decision to s e l l i t s inventory 
at a uniform price was reached unilaterally. 

n«3na S t ^ ^ ^ ^ f ^ ^ ^ prqposal with you and consulting with 
2?^^.^!^°?^ tobacco program, and absent any a v i d e n c a ^ c tie 
program ±a a product of any agreement among cigarette 
manufacturers, we have concluded that tbe Department has no 
present xntentlon of challenging your offer of the inventory to 

manufacturers. This conclusion is based on ySuT 
repreeentatxone tJiat you have decided that disposal of the 

«itirety i s in the best interest of your menibers 
S?^S^5>. * cooperative xa most likely to achieve i t r S o a l i f i t 
S f l l 5 ! ^ J inventory for sale at the same price to a l l o F t h i 
manufacturers on a pro rata basis. 

Pursuant to 28 C.F.R. § 50.S, this latter and your business 
revxew request w i l l be made publicly available i m S J i ^ e S ^ d 
S ' ^ d a ^ ' ^ r t S I 3 ; j * ^ ^ ? ^ f . , ^ ^ ^ p u b l i c l y i ^ i S l e J ^ i S J n 

S letter, unless you request that any 
S S ^ n ^ o T i f ^ S J ^ i v ^ submitted be withheld in accordance^th 
paragraph 20(e) of the business review procadure: 

^^"^Incerely, 

J^nne K . Bingaman 
A f l s i a t a n t A t t o m e y G e n e r a l 
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them agreed with Qingrich on every misstep—from the government shutdown of 1995 through the Lewinsky strategy of 
1998—until it became obvious each had failed. His petulant and paranoid attitude towards the President is a faithful 
reflection of Republican inability to accept or understand the New Democrat transformation of the Democratic Party and 
the Clinton Administration's responsibility for policy successes Republicans want to exclusively claim. As for his terrible 
public image, we think it is clear by now that Gingrich's status as the most unpopular politician in America owed more to 
his embodiment of the deeply unpopular Republican Revolution than to his lack of telegenic qualities or poise under fire. 

In the end, Speaker Gingrich was done in by high expectations and low appreciation for his party's enduring 
divisions and shortcomings. He will not be remembered as the architect of a Republican Revolution, as the slayer of the 
Liberal Welfare State, or as President of the United States. He will be remembered not only as a partisan, but as an 
intellectual who changed his Party and demonstrated the political power of ideas. Furthermore, he should also be 
remembered as a national leader in a time of enormous global change who consistently forced Republicans to subject 
partisan interests to the national interest in a strong U.S. role in international affairs. 

Is "The Body" A New Democrat? 

The victory of Reform Party candidate Jesse "The Body" Ventura in the Minnesota governor's race was a jarring 
exception to the pro-incumbency story of election night. 

The media image of Ventura's campaign as a late-blooming populist uprising based on televised debates and 
access to public financing misses its Information Age roots. Ventura got into the position to take advantage of public 
money and public television by a pioneering effort to build a core constituency by e-mail—hundreds, then thousands, then 
tens of thousands of supporters got regular communications on issues and events via list-serve bulletins on their PCs. 

Information-age politicking is just one of Ventura's natural affinities with New Democrats. The most important is 
his resolute rejection of interest-group shaping of public policy. His specific message—a quasi-libertarian hostility to high 
taxes and government bureaucracies, a tolerant attitude on social issues, and an aggressive willingness to listen to the 
public on how to shape use of their tax dollars—was probably less important than his meta-message of total 
determination to shake up state government and total openness to new ideas as to how to do it. 

The political environment of Minnesota had a lot to do with making that message appealing. Once widely admired 
for fostering high-minded politics and strong citizen participation, Minnesota's two major parties have now become 
playgrounds for narrow interest groups and single-issue ideologues. The Democratic-Farmer-Labor (DFL) Party's 
caucus process for the party's endorsement makes the state about the only place in America where Democratic 
candidates routinely position themselves well to the left of the electorate. (This year's Republican candidate for governor, 
St. Paul Mayor Norm Coleman, was all but booted out of the DFL for displeasing public employee unions.) Meanwhile, 
the state's Republican Party is dominated by social conservative activists who as recently as 1994 tried to purge a 
successful, and popular, incumbent GOP governor for insufficient fealty to their agenda. 

Instead of engaging citizens, Minnesota's major parties have increasingly tended to lock them out. Ventura 
successfully invited them back in. As governor, this means Ventura will have no natural allies in the political 
establishment, no party supporting him in the legislature, and no built-in infrastructure for staffing his Administration. He 
must continue to appeal to the people directly. It's a difficult challenge, but also a great opportunity to pursue critical 
reforms opposed by entrenched bureaucracies and powerful factions in the major parties. 

Ventura would be well advised to make radical reform of public schools his signature initiative. Minnesota is 
already a pioneering state in creating charter schools. Why not take the next step of creating cliarter districts, in which 
public authorities focus on high common standards for schools rather than operating them according to a fixed model? 
Having trounced the candidate of the educational establishment and the teachers' unions, DFL nominee "Skip" 
Humphrey, Ventura is in a strong position to push for reforms stalled by their opposition in the past. 

So far, the new governor seems open to any and all new ideas for governing effectively. His transition chief, 
Steven Bosacker, served as chief of staff to former New Democrat Congressman Tim Penny. Penny himself, who will 
also advise Ventura, told the Minneapolis Star-Tribune: "He doesn't owe anybody anything in terms of giving out jobs to 
political hacks. He can hire the best." 

No, we can not say Governor Ventura is a New Democrat. But we think becoming a one is the best way to make 
his "Third Way" in Minnesota politics work. 



BRIEFING NOTES ON FLUE-CURED(foBACCO MARKETI 

The flue-cured markets open late in July starting with the week 
later up through the Carolinas and Virginia. 

-Marketings through August 26. 1998 reflected a larger than normal 
share of the crop coming under the price support loan. On average, 
about 16 percent of the crop i s NOT being purchased by the 
companies and i s being diverted into the price support loan program 
and deposited with the grower cooperative. This equates to 
approximately 42 million pounds ofthe marketing todate being 
diverted to the loan. 

On Monday of this week a record amount of tobacco was placed i n the 
loan i n several markets. On auction sales i n Conway, S.C, the 
Stabilization Cooperative received 80 percent of the tobacco sold on 
that day. Other markets, such as Tabor City, N.C. and Mullins, S.C. 
saw as much as 60 percent ofthe marketings placed in the loan. Yet 
in other markets in N.C. and elsewhere, tobacco companies have 
purchased the traditional amounts of tobacco. 

USDA has not been able to rationalize the reason for this purchase 
pattern in the markets. We have attempted to connect the pattern to 
quality factors applicable to the crop in S.C. but have been unable to 
do so. 

The fear of some growers and warehousemen i s that the tobacco 
companies may be taking advantage of the current uncertainty i n the 
markets to accomplish some objectives such as shrinking the 
number of warehouses in which growers now sell or even changmg 
the way the crop i s marketed from loose leaf to bale tobacco. I n 
those markets where the crop i s being baled experimentally, 
companies are purchasing nearly a 11 of the crop. 

Others are wondering i f the companies are collectively agreeing not 
to buy tobacco i n certain markets and whether this violates any 
laws or regulations. 
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m 
UNrrED STATES OF AMEWCA 

F E D E R A L TRADE COMMISSION 
WASHINGTON, D.C. 205P0 

OMicA af tha Secretary 

Donald S. Clark 

Piruet Oial 
(202) 3 2 e - Z S l 4 

November 19, 199*5 

The Honorable Donna E. Shalala 
Secretary 
Departjnent of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, D.C. 20201 

Dear St:cretary Shalala; 

Wc are writing to rcqucsjt the assislance of thc Department of Health and Human Services 
in developing specific recommendations on the future ofthe Federal Trade Commission's 
program for testing thc lar, nicotine and carbon monoxide conlent of cigarettes. 

As you know, cigarette ratings for lar, nicotine, and carbon monoxide are currently 
determined by machine testing conducted in accordance with a method originally adopted fay the 
Federal Trade Corrmiission in 1967. Both thc accuracy and continued validity of this method 
have come under question. In particular, the National Cancer Institute conducted a review ofthe 
method and concluded that signiticanc changes should be made to the FTC testing protocol. The 
NCI found, among other things, thatthe existing system docs not accurately reflect actual human 
smoking behavior, which varies widely among smokers, and that smokers who switch to lower 
tar and nicotine cigarettfts may change their smoking behavior in ways that negate potential 
health benefits. 

Following the NCI review, thc FTC in September 1997 proposed revisions to the test 
method. Thc comments we received in response to our proposal raised a number of significaoi 
technicid and health policy issues, including whether the findings of more recent studies question 
the prt::;umed relatioi^hip between lower tar and nicotine cigarettes and reduced health risks. 
Because; of their scienti fic nature, these issues fall more wiihin the expertise of HI IS rather than 
the FT(!'. For this reason, the Commission is requesting that your Department initiate a Further 
review into FTC's cigarette testing method, and include recommendations on whether the system 
should be continued, and, if it should be continued, what specific changes should be made lo thc 
testing metliodology to correct the limitation.s identified by the NCI. Wc would hope lhat such 
work could be completed in 18 months. 
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The Honorable Donna E. Shalala - Page 2 

If HHS can assist us in this matter, the Commission will announce that it will participate 
in the joint review of the test methodology with the goal of arriving at specific recommendations 
within 18 months. In the interim, we would begin a consumer education program designed to 
alc.It consumers to the significant limitations in existing tar and nicotine numbcrri. Some samples 
of consumer education materials our staff has developed arc enclosed for your review. Wc 
would welcome HHS assistance in this effort as well. 

We look forward to working with you to improve this system .so that it will provide 
consumers with accurate and useful information. 

By direction of the Commission. 

Donald S. Clark 
Secretary 
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FDA REGULATION OVER 
TOBACCO PRODUCTS AS 

DRUGS AND DEVICES 

"A proposal" 

LEGISLATION AND STRATEGIES 
FOR THE 106̂ " CONGRESS 

Prepared by Scott D. Balliu for the American Lung Association 
and in the interests ofthe entire public health community 
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PARTI 

THE LEGISLATION 
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OBJECTIVES: 

. To develop legislation that will give the Food and Drug AdministratiGn full authority 
• l : X X L ofthe manufacture, sale, distribution, âbelm^̂ ^̂ ^̂ ^̂  - d 

marketing of all tobacco products as drugs and devices under the FD & C Act. 

. To ensure that such legislation contains a funding source that allows the FDA to carry 
out its responsibilities to ensure full regulation of tobacco products 

• To ensure that the regulation of tobacco products are part of a comprehensive 
regulatory framework of drugs and devices and in particular the regulation of 
therapeutic nicotine delivery devices and other treatments and management for 
nicotine dependence. 

. To ensure that the public health community is committed to a specific legislative 
proposal for FDA regulation prior to the beginning ofthe 106''̂  Congress so that such 
a bi l l cannot be or should not be amended or watered down. 

. To draft the legislation in such a way that it can either be a 'fi-ee standmg' proposal or 
can easily be included in a broader legislative package. 

. To begin the process to gain House and Senate bipartisan support for such legislation. 

. To educate and mobilize grassroots activities designed to work towards Passage of 
legislation as well as putting members of Congress on notice that they will be held 
accountable in the next election cycle for their failure to support this effort. 

• To ensure that this issue is conveyed to the public as one that should be and is 
supported by both republicans as well as democrats. 

. To send a strong message to the FDA, HHS and the White House that fuU and 
complete FDA regulatory authorities over tobacco products is essential. 
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The Vairne« Tobacco and 
rnnsistencv i " Nicotine Ref>n1^tiQn Act 

WHAT THIS PT^OPOSED Lyf^-TST.ATTON DOES 

1 It provides the Food and Drug Admimstration authority to regulate all P ô̂ uctŝ  
which are sold in interstate cominerce and contain tobacco as "drugs and devices 
under the Federal Food Drug and Cosmetic Act. 

2 It does this by defining tobacco products as any article or a component of any article, 
which contains tobacco leaf, homogenized leaf or a tobacco by-product. 

3. It amends the act to include tobacco products under the defirution of both drugs and 
"devices" under the Act (Section 201) 

4 It allows the FDA to establish regulations in order to protect the public health to the 
maximum extent feasible but does not allow the FDA to ban tobacco products on the 
sole basis that they are addictive and cause disease. 

5 It requires that the regulation of tobacco products be part of a broader, 
comprehensive, and more consistent regulatory scheme related to the use, abuse and 
cessation of tobacco products including products designed for treating nicotine 

dependence. ^ - . . • * 
6 It establishes a Tobacco and Drug Advisory Committee to the Commissioner to assist 

the agency in working through the many complex, scientific, medical and legal issues 
related to the regulation of tobacco products. 

7. It establishes a tobacco product user fee in order to support the FDA's regulatory and 
educational programs related to tobacco. 

8. It repeals the Federal Cigarette Labeling and Advertising Act as well as the 
Comprehensive Smokeless Tobacco Health Education Act. 

9. It provides the FDA and the Tobacco and Drugs Advisory Committee with teiDporary 
subpoena powers to call witnesses and obtain documents etc., that will assist tbe 
Committee in carrying out its acti\ities. 

10. It clarifies that while FDA jurisdiction pertains to manufactured tobacco products, 
nothing would prevent the FDA from taking action to remove a product from the 
market i f the manufactured product presented public health problems caused by or 
during the agricultural production. 
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T^tt^S Ppr^Pnf^yn LEGIST ATTONNQTDO 

1 It does not allow the FDA to ban tobacco products on the sole basis that such 
products cause disease and/or are addictive. 

2 It does not limit any ofthe FTC's existing authorities to regulate unfair and deceptive 
• trade practices under the Federal Trade Commission Act. 
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Notet-This is a draft and is intended to represent the primary outline of legislation. 

In the House of Representatives 

A B I L L 

To amend the Federal Food Dmg and Cosmetic Act to establish fair standards for the 
manufacture, labeling, sale, distribution, advertising and promotion oftobacco products 
as dmgs and or devices, to implement a comprehensive regulatory policy for all 
consumer products containing nicotine, and for other purposes. 

Be it enacted by the Senate and the House of Representatives of the United States in 
Congress Assembled, 

Sec. 1. SHORT TITLE 

(a) Short title - this Act may be cited as the "Fairness in Tobacco and Consistency in 
Nicotine Regulation Act of 1999." 

Sec. 2 FINDINGS 

The Congress finds that --

(1) Tobacco product use accounts for approximately 450,000 deaths each year in the 
United States. Tobacco products cause more disease, addiction, disabiUty and death 
than are caused by all ofthe other drugs, medical devices, foods, cosmetics, and 
dietary supplements regulated by the Food and Drug Administration combined. 

(2) Tobacco products and the nicotine contained in them are as addictive as cocame and 

heroin. 
(3) There is overwhelming evidence that cigarettes and smokeless tobacco products eie 

manufactured and marketed with the intended puiposes of "affecting function ana 
stmcture ofthe body" and thereby, are subject to regulation under the Food Dmg and 
Cosmetic Act. i j • t, 

(4) There is overwhelming evidence that many tobacco products are marketed with 
implied or direct health and safety claims and are therefore intended to mitigate c: 
prevent disease" and are thereby, subject to regulation under the food Dmg and 
Cosmetic Act. 
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(5) While the Food and Dmg Administration has the authority to regulate tobacco 
products which are deemed to be "dmgs" and or "devices" under the Food Dmg and 
Cosmetic Act, this authority does not extend to all tobacco products. 

(6) Because tobacco products are inherently dangerous as vvell as used to satisfy an -
addiction to nicotine, they should be subjected to regulation by the Food and Drug 
Administration in order to ensure adequate protection ofthe public health. 

(7) The American public is in need of a comprehensive and rational regulatory policy for 
the regulation of all tobacco products comparable to other drugs and devices. This is 
particularly important with respect to the regulation of therapeutic nicotine delivery 
devices and other treatments for nicotine dependence. 

(8) A national policy for the regulafion of tobacco should be based on and guided by 
public health concems. The goals and objectives of this Act are to reduce disease, 
disability and death caused by tobacco products. 

(9) Tobacco advertising and marketing which uses such lifestyle themes of sexual 
attraction, sophistication, success, good looks and good health, success, and athletic 
abilities is inherently misleading and should be restricted or prohibited. For more than 
tlu-ee decades the tobacco companies have failed to adhere to their ov.-n voluntary 
advertising restrictions which prohibit the use of such images and themes. 

(10) Tobacco advertising that uses statements or messages that imply that the product 
is safer, less addictive or has other positive attributes affecting health is inherently 
misleading unless such claims can be substantiated based upon sound scientific 
evidence. For more that three decades the tobacco companies ha\ e failed to adhere to 
their own voluntary advertising restrictions which prohibit the use of direct or implied 
health and safety claims. 

(11) Consumers should be provided with complete and scientifically accuraie 
information about tobacco products so that they can be fully infomied about these 
products. This should include messages related to health, contraindications, disclosure 
of chemical additives and constituents in tobacco, and any other information deemed 
important to educate the public and the medical profession. 

(12) Tobacco product labeling and advertising which omits important health and safety 
informafion necessary for consumers to understand the nature of tobacco products is 
inherently misleading. 

(13) Tobacco companies have, manufacmred, sold and marketed their products 
knowing that such products caused disease death and addiction aad there is 
substantial evidence that they intentionally withheld that information firom the public 
in order to continue to make profits at the expense of their customer's hedth. 

(14) Intemal tobacco industry documents ha\'e clearly shov.-n that the tobacco industry 
has long viewed itself as being in the business of selling drugs and in competition 
with the pharmaceutical industry. 

(15) The tobacco industries past behaviors constitute violations of fundamental 
faimess, corporate ethics, integrity, and responsibilit>', inconsistent with the ideals 
and values in a free market system, 
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Sec. 3 - REGULATION OF TOBACCO PRODUCTS 

(a) DEFINITIONS- Section 201 of the Food Dmg and Cosmetic Act is amended by 
adding at the end the following: 

"(gg) The terin 'tobacco product' means any article or component of any article used by 
man which contains tobacco leaf, homogenized tobacco leaf, and or tobacco by-product. 

(b) TOBACCO PRODUCTS AS DRUGS AND DEVICES - SECTION 201(g) and (h) 
related to the definition of "drugs" under the Food Drug and Cosmetic Act is 
amended by, 

(1) Adding in section 201(g), after subparagraph "(C) articles (olher than food) intended 
to affect function ofthe body or other animals", a new subparagraph (D) as follows: 
"(D) tobacco products;". 

(2) and redesignating "(D)" as "(E)" 

(3) adding in section 201(h) after (3), a new paragraph (4) as follows: "(4) used as a 
means of deUvering nicotine or any other constituents contained in a tobacco product 
that affects function and structure ofthe body, and" 

(c) HEALTH AND SAFETY STANDARDS FOR TOBACCO PRODUCTS Section 
503 ofthe Food Dmg and Cosmetic Act, "Exemptions and Consideration for Ccrtaiji 
Dmgs, Devices and Biological Products", i§ amended by adding at the end thereof a 
new section (h) as follows: "(h) The Secretary shall promulgate the necessary 
regulations and perfonnance standards to protect the public health frorn the dangers 
of tobacco products and use, except that the Secretary may not ban such products 
from interstate commerce on the sole basis that they cause disease and or are 
addictive". 

(d) TOBACCO AND DRUGS ADVISORY COMMITTEE - Section 903 ofthe Food 
Drug and Cosmefic Act concerning "Scientific Review Groups" is amended by 
adding a new section as follows: 

"903(d)(I)(l) Not later than sixty days after enactment of this section, the Secretar>' shŝ I 
establish at the Food and Dmg Administration a "Tobacco and Drugs Advisory 
Committee". 
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(2) Members: The Secretary in consultation with the Commissioner ofthe Food and Dmg 
Adminlstrafion shall appoint to the Tobacco and Dmgs Advisory Committee fifteen (15) 
experts representing but not limited to the following areas: phannacology, addiction 
medicine, advertising and marketing, family medicine, pediatric medicine, behavioral :-
science biomedical science (including toxicology, chemistry, and engineenng), food and 
dmg law, social psychology, public health, public health educafion. and ethics. The 
Chairman of the Committee shall be designated by the Secretary. 
(3) Ex Officio Members: Qualified representatives from the following agencies shall 
serve on the committee as ex officio members: the Centers for Disease Control, the 
National Institute on Dmg Abuse, the National Insfitutes of Health, the Federal Trade 
Commission, AHCPR, the Health Care Financing Administration, the Office ofthe 
Surgeon General, the Environmental Protection Agency, the Departtnent ofDefense, the 
Occupational Safety and Health Administration, the Department of Veteran Affairs, and 
the United States Department of Agriculture. 

(4) Duties; the Tobacco and Dmgs Advisory Committee shall advise the Commissioner 
ofthe Food and Dmg Adminlstrafion in the development of regulafions and other 
programs related to the manufacture, distribution, sale, labeling, advertising and 
marketing of tobacco products. In conducting its duties the Advisory Comminee shall 
review and make recommendations to the Commissioner with respect to but not Imnted 
to the following: 

(i) The labeling of all tobacco products including package inserts and other 
educafional efforts consistent with wamings and other infonnation required for 
other dmgs and devices; 

(ii) The methodologies for testing, labeling and infonnation disclosure of consfituents 
and ingredients in tobacco products and constituents in tobacco smoke; 

(iii) Restrictions on the advertising and marketing of tobacco products consistent with 
the requirements for other dmgs and devices; 

(iv) The most effecfive measures for reducing use of tobacco products by children and 
adolescents; 

(v) The feasibility of establishing performance standards for tobacco products; 
(vi) The technical and commercial feasibility of reducing or eliminating nicotine acd 

addicting harmful or toxic substances in tobacco products and the public health 
consequences of such actions; 

(vii) The establishment of a regulatory review process for all ingredients used in tbe 
manufacture of tobacco products; 

(viii) The establishment of good manufacturing practices for manufacniren of tobacco 
products; . 

(ix) Identifying new areas of research to improve the effectiveness of the regulatioa of 
tobacco products as well as effective strategies for reducing nicotine dependence. 

(x) The Committee may conduct hearings and establish subcomminees as may be 
necessary for carrying out its responsibilities. 

9 
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(5) The Committee shall terminate five years after thc day ofthe appointment of 
members, except that the Cornmissioner may extend such date for up to two years in 
order/or the Conunittee to complete its work. 

(6) The Tobacco and Dmgs Advisory Committee shall during the period of its existence 
have subpoena power to obtain documents and hear witnesses that relate to the 
functions and dufies of the committee in carrying out its work. 

Sec. 4. TOBACCO PRODUCT MANUFACTURER FEES 

Section 736 of the Food Dmg and Cosmetic Act is amended by adding at the end thereof 
the following new PART 3- FEES RELATED TO TOBACCO PRODUCTS: 

"PART 3 -FEES RELATED TO TOBACCO PRODUCTS 

(a) FEE PURPOSE - For the purpose of paying the costs associated with the 
implementation of this Act. each tobacco product manufacturer shall pay an armual 
fee established pursuant to paragraph (2). Such fee shall be payable on or before 
January 31 of each year. 

(b) ESTABLISHMENT BY THE SECRETARY - Subject to the amount estabUshed in 
Appropriations Acts, each tobacco product manufacturer fee shall be determined by 
the Secretary based upon the total market share for each brand of tobacco product. 

(c) CREDITING AND AVAILABILITY OF FEES -

(1) Fees collected for a fiscal year pursuant to subsection (a) shall be credited to the 
appropriation account for salaries and expense ofthe Food and Dmg Administration 
and shall be available in accordance with appropriation Acts until expended without 
fiscal limitation. 

(2) The fees authorized for collection in subsection (a) — 

(A) shall be collected in each fiscal year in an amoum equal to specified in appropriations 
Acts for such fiscal year, and 

(B) shall only be collected and available to implement the provisions and regulations 
pursuant to this Act. 

10 
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Sec. 5. - CONFORMING AMENDMENTS 

(a) Two years after passage of this Act the Federal Cigarette Labeling and Advertising 
Act and the Comprehensive Smokeless Tobacco Health Education Act shall be 
repealed. 

(b) Nothing in this Act shall prohibit or prevent the Federal Trade Commission from 
taking action against tobacco manufacturers and tobacco products under its existing 
authorities pursuant to the Federal Trade Commission Act. 

Sec. 6 - FDA AUTHORITY OVER ON-FARM PRODUCTION OF TOBACCO 

(a) Should the Food and Dmg Administration suspect or determine that a tobacco 
product contains any deleterious substance or that the tobacco product is adulterated 
in any way as part of the agricultural production ofthe tobacco, the FDA shall notify-
the Environmental Protection Agency and the Secretaiy of Agriculture of the public 
health and safety concems posed by such tobacco. Within sixty days the Secretary of 
Agriculture and the Environmental Protection Agency shall report back to the 
Commissioner ofthe FDA on actions that will be taken in order to ensure proper 
protection of the public health and safety. 

(b) Nothing in this section shall prohibit or prevent the Food and Dmg Administration 
from removing any manufactured tobacco product from interstate commerce i f the 
agency determines that such removal is warranted in order to protect the health and 
safety of the public. 
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e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant. 

vou may also respond by: 
(1) calling the analyst/attomey's direct line (you will be connected to voice mall if the analyst does not 
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Honorable Robert F. Smith 
Chairmman 
Committee on Agriculture 
U.S. House of Representatives 
1301 Longworth House Office Building 
Washington, D.C. 20515-6001 

Dear Bob: 

This is in response to your request for the Department of Agriculture's (USDA) views on 
H.R.3437, a bill "To provide market transition assistance for quota holders, active tobacco 
producers, and tobacco growing counties, to authorize a private Tobacco Production Control 
Corporation and tobacco loan associations to control the production and marketing and ensure 
the quality of tobacco in the United States, and for other purposes." 

Like several Senate and House bills, this bill provides payments to tobacco marketing 
quota holders and tobacco farmers and provides for a long-term community revitalization 
program to support communities in tobacco production areas. These provisions would add 
needed funds to traditional tobacco producing areas to assist in the transition from a long standing 
Federal tobacco program to a Federally-chartered corporation. However, by abolishing the 
current program, many uncertainties would exist during this transition period while the 
corporation adjusts to controlling tobacco marketings, implementing quality assurances, and 
establishing tobacco price support levels. 

While USDA shares the bill sponsors' concerns about long-term transition for tobacco 
quota holders and tobacco farmers as demand for U.S. - grown tobacco declines, the 
Administration does not support abolition of the current program or establishment of a private 
tobacco production control corporation. Rather, the Administration supports a continuation of 
the current program with transition payments and buyouts similar to those set forth in S. 1415. 

The Office of Management and Budget advises that there is no objection to the 
presentation of this report from the standpoint of the Administrations's program. 

Sincerely, 

DAN GLICKMAN 
Secretary 
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TREASURY ASSISTAhTT SECRETARY 

FOR FINANCIAL MARKETS 

0ARYC3ENSLER 

SENATE TOBACCO TASK FORCE 

Chamnan Conrad, and distinguuhed members ofthe Task. Force, I am pleased to appear 

before you today. I joined the Treaatizy last year, ailer woridng for 18 years on Wall Street. As a 

partner ofthe Goldman Sachs Grotip, LP,, I was Ujrtaaaie to have a variety of experiences which 

help infonn my understanding of bankruptcy issues in the tobacco industry. During the 1980's 

and early 1990's, I was a senior professional in the finn's merger effort We advised companies 

on broad matteiis of finance, including mergers, corporate refftmcturings, and the issuance of 

securities. I subsequently gained both trading and international experience as thc head of 

Goldman Sachs' debt and cuiitncy trading cSbits in Japan. 

Jon Gruber, Deputy Assistant Secretary for Economic PoL'cy, is here with me to help 

address any of your questions. Mr. Gruber has been with the Treasury Department for thc last 

year, and is also a professor of economics at the Massachusetts Institute of Technobgy. 

My testimony will consider the effect of comprehensive tobacco legislation on the risk of 

insolvency in the tobacco industiy. To best understand such cfiFecta, I will begin by providing 

the Task Force with a brief overview ofthe tobacco industry and its business characteristics. I 

think that you will share our conclusion that the industry is currently financially strong and 



viable, but not without risk. This financial risk, which has been endemic to thc industry for 

many yeirs, arises fiom unceitaintieB related to litigation conceming the companies' business 

practice*. Subsequently, I will turn to proposed legislation and its implications for the tobacco 

industry's overall financial health. Finally, I will make some observations about how bond 

investors assess the tobacco industry's credit risk. 

I. In^utryCharacteristics 

Tbe U. S. tobacco izuiustry is financially strong. It is comprised of five major 

companies: B.A,T. Industries, Liggett Oroî , Loews, Philip Morris, and RJR Nabisco. As 

presented in Figure A, these compasiec had combined revenues approaching S150 bilUon last 

year. They had operating eamings in excess of S23 billion. Their combined stock market value 

is $145 billion. By all of these measures, this is a large and viable industry. It also is 

concentrated as an oligopoly among only a handfiil of players. 

These companies also are welj-diversified. As presented in Figure B, only one third of 

the industry's opeiBting eaniings is derived from domestic tobacco. A krge and growing 

percentage of earnings is attributable to international tobacco sales. Such sales accounted for 27 

percent of operating eamings. Moreover, each ofthe companies in the industry has diversified 

holdings in other businesses. Witib interests in food, beer, financial services, and hotels, the 

industry OWDS such famiUar companies as Kraft Foods, Miller Brewing, Nabisco, CNA, and 

Loews Hotels. These non-tobacco interests accounted for 39 percent of eamings last ye .̂ As 

can be seen, ^ industiy does not, by any means, rely solely on domestic cigarette sales to stay 

profitable. 



2. Business Characteristics 

The tobacco companies sliare several business characteristics, 

First, they enjoy significant brand loyalty fiom tbeir customers. With such strong 

consumer fiuichises, the companies benefit fiom significant barriers to entry. Moreover, the 

industiy's limited potential fbr technological innovation helps to maintain these barriers. In 

addition, potential oiarfceting restrictions are likely to raise these barrios and strengthen their 

fiiuichises. 

Second, cigarette sales are highly concentrated among the top broods. The leading 

product, Marlboro, accounts for spproximately one-third of ail domestic cigarette sales. The top 

dozen brands together account fbr 80 percmt of domestic cigarette sales. 

Third, the tobacco business bas high operating margins. Loews, Philip Morris and RJR 

had combined operating earnings of 38 cents on every dollar ofdomestic tobacco sales last year. 

Even the smallest among them, Loews, earned 22 cents on every dollar of tobacco sales. These 

generous margins are [2 to 4] times the average margins eî oyed by American industry as a 

whole, [possible chart - showing industry margins compared to otber leading industries] 

The industiy benefits fiom advantages on both the revenue side and the cost side of its 

business. The strength of brand names and the industry's oligopolistic nature give tobacco 

companies substantial pricing flexibility. At the same time, the industiy's cost structure is 

largely variable, allowing the industry to more readily adapt to changing environments. 

Approximaiely two-thirds of costs are selling, general and administrative costs. Dominated by 

distribution, maiketiiig, and advertising costs, these arc largely variable. Manufecturing costs, 

which make U5> the remaining one third of costs, also are domiiuied by variable costs, such as thc 
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purchase of raw materials and packaging, 

Fourth, the industiy has provided smooth retums over many years. Contrasted to many 

industries, the tobacco industry,has had relatively modest volatility in revenues or earnings. This 

is especially relevant in analyzing solvency risk. 

Fifth, the tobacco companies recently have experienced dramatic growth in intemational 

sales. International sales ofthe two leading companies have grown by over 10 percent per year 

over the last five years. The companies are profitable in many coimtries, despite having lower 

intemational market shares. More importantly, they are profitable even in countries where 

cigarette prices are significantly higher than in the U.S. For example, tbey profitably compete 

for sales ia the UJC, Denmark and Norv.-ay, where thc average price of a package of cigarettes is 

^ter than S5.00. Even under the most aggressive estimates fbr price increases under 

proposed legislation, prices in the United States are not expected to reach the cuirenl levels in 

many fbreign countries, [we need to make sure that this statement Is true] 

On the other hand, however, the companies have been confionted with declining demand 

in ths U. S. Ova the last five years, demand has dropped by more than one percent per year. 

3. Potential Legal Liabilities 

As we have reviewed, the industiy is currently financially strong and viable. It is not, 

however, without risk. The tobacco companies face one major business uncertainty: the 

potential for incurring substantial legal Liabilities. This financial risk, which has been a 

characteristic ofthe industry for years, emanates from uncertainties related to pending and futtire 

litigation conceming ihe companies* business practices. Although the industiy has lost only one 
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lawsuit in its histoiy, the riak of a major damages award creates uncertainty that must be 

factored.into any assessment of financial prospects. The various legal expenses associated with 

defending lawsuits also afieet tbe profitability of the tobacco companies, 

As stated earlier, the risks associated witb potential legal liability have confronted this 

industry fbr many years. Litigation risks were endemic to the industry before any comprehensive 

tobacco legislation was ever contenqilated, and they remain an indqiendeot source'of business 

uncertainty notwithstanding the proposed legislation. Even in ̂ s environment, however, the 

combined stock market value ofthe tobacco companies has risen almost 50 percent in the last 3 

years. 

4. Proposed Legislatioa 

I would like to now tum to the subject of comprehensive tobacco legislation and discuss 

some of the key features as eonteoaplated. 

Price Provisions 

The central goal of proposed legislation is to lower youth smoking and the volume of 

cigarette sales in the United States. This goal is achieved in a variety of manners, including 

increasing the price of tobacco products. S. 1415, as reported out ofthe Commerce Commitlee, 

requires cigarette manu&ctureis to make substantial payments to the Government, and mandates 

that the costs of such payments be passed through to consumers. As Deputy Secretary Summers 

has testified, the Adnunistration estimates that the provisions will raise the price of cigarettes by 

$1.10 per pack, in constant 1998 dollars, by the year 2003. Given other underlying trends in 
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cigarene pricing, it is anticipated tbat the real price of cigarettes will rise to $3.19. 

. Despite the considerable size of the required payments, the proposed legislation contains 
a 

three classes of provisions that protect the industry against a drastic drop in profitability. First, 

as noted, the legislation provides fbr consumers, not manufacturers, to finance the industry's 

payments. The pass-through provisions ensure that the payment costs do not come directly out 

of tobacco coixQiany profits. 

Second, industry payments are allocated by market share, and adjusted for sales volumes 

declines after die fifth year. By taldng into account individual companies' abilit>' to pay, these 

mechanisms further ameliorate the effects on industry profitability. In addition, a nmnber of 

proposals phase in the industry payments over five years. This albws thc industry to adjust over 

time. 

Third, both the original Attorney Generals' settlement and S. 1415 contain a number of 

features designed to preserve the maiket share of existing industiy paiticipants. The bill contains 

antitrust exemptions that allow the industiy substantial leeway in coordinatiiig prices. Moreover, 

the legislation raises baniers to entiy against imports and new manufacturers by mandating that 

non-participating mamifarturers make payments that exceed those of participating firms, so that 

any settlement costs bome by the existing participants will also be bome at least equally by 

newcomers to the industiy. 

Non-Price Provisions 

The Commerce Committee bill fiinhcr attempts to reduce youth smoking through 
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non-price means, such as restricting the access of youth to tobacco products, and restricting 

mariceting to youth, h also imposes penalties if the industiy does not meet specified 

youth-smoking reduction target;. 

Legal Liability Provisions 

Another central feature of comprehensive legislation U the legal liabiUty protections that 

it provides lo the industiy. The comprehensive legislation would settle the 41 outstanding state 

suits against the industiy, as well as a handful of local suits. The tenns ofthe legislation also 

would apply to new entrants to the industry, aod to intemational competitors. It thus resolves 

significant legal uncertainty, and provides broader coverage fiian merely settling cunently 

outstanding legal claims. National legislation that covers all potential participants in the industry 

ensures that the industry is able to pass settlement costs on to consumers. 

The legislation also provides for limits on thc industiy's liability. Such limits further 

reduce the legal uncertainty facing this industiy. The extent ofthe reduction in risk, however, 

depends on the details ofthe limits themselves. 

5. Implications ofLegislation for Bankmptcy Risk 

I will now tum to the question of how comprehensive tobacco legislation will affect the 

tobacco industiy's finandal health. In summary, we do not believe thai the proposed legislation will 

materially ailect the tobacco companies' risk of insolvency. Evm under the most conservative 

asstmiptions with respect to price, domestic sales volume and operating margin, fbe tobacco industiy 

will remain very profitable. The companies will continue to have eamings that are more than 
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sufficient to cover interest payments. In shon, banlguptcy in this industry is much more likely to 

arise fiom the vicissinidcs of the market or of litigation than ftom comprehensive tobacco 

legislation. 

The Effect of Price Increases on Volume 

Our analysis of the proposed legislation focusses on its efiects on pricing, sales volume, and 

operating margins in the tobacco industiy. As pieviously outlined, the proposed legislation contains 

several provisions that provide for the pass-through of payments to prices. The attendant price 

increases will lead lo a decline in sales volume. We estimate that for every 10 percent increase in 

price, there is a 4.5 percem reduction in product demand. As a result, a $1.10 price increase, for 

example, would lower sales volumes by about 23 percent 

Some researoh analysts firom Wall Street have predicted that the price increases caused by 

the proposed legislation will be greater than this analysis, and other legislation that has been 

proposed has contemplated greater price increases as well. But even if the price increase were 

higher, say $1.50, there only would be an incremental 30 percent decline in domestic cigarette 

volumes. 

The ̂ ect on Operating Earnings 

As previously noted, the tobacco industiy's cost structure is largely variable, allowing it to 

more readily adapt to changing environments. Thus, it is hkely that the proposed legislation would 

cause the industiy's margins to decUne only modestly in the short run. Based upon the relationship 

between sales volnme and operating margin that currently ê dsts witiiin the industiy, we estimate that 
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a 23 percent decline in sales volume wiU lead to a decline in operating margins of no more than 15 

peicent. .Under thosecircmnstanccs, the combined effect of declining domestic sales and operating 

margins would lead to only a 12 percent dechnc in the total operating eamings ofthe industry. 

As noted carUcr, some Wall Street research analyst project larger volume declines than 23 

percent, and some proposed legisbttion contemplates larger volume declines as well. Even if that 

were the case, tbe domestic tobacco businesses ofthe various compames would remain profitable, 

Using margin assumptions more conscivative than above, a 30 percent incremental decline in 

volumes would lead to only a 15 percent decline industry operating earnings, Tbe industry would 

still have over $ 4 billion in domestic tobacco operating eamings and approximately S 20 billion in 

overall operaiizig earnings. 

Corporate Debt Levels 

The tobacco companies paid approximately S3 billion of interest payments last year on their 

outstanding debt. As noted, the industry had operating eamings of over $23 billion. Thus, thc 

industr)' eamed enough to cover its interest more than seven times. Indeed, all of the m̂ 'or 

participants in thc tobacco industiy have operating eamings fiom sources other than domestic 

tobeooo - such as intemational sales and non-tobacco products - that fiu" exceed annual interest 

payments. Thus, even with significant reductions m domestic tobacco eamings, these firms should 

be able to meet their interest obligations. Moreover, the asset values of the non-tobacco businesses 

of Phillip Morris, RJR Nabisco, and Loews, are grcata than thc companies' outstandmg debt. For 

instance, in the case of RJR Nabisco, tiie company's 80 pwcent stake in Nabisco is worth [$11 

billion,] while thc company's outstanding debt and ptefeued stock is only [$7 billion]. 
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6. BoDd Market Inveiton 

lnowwindto»showbODdmve5«.B««sth.iiulu»y'.credi<rid=. BondmvestOB 

» tapon^t b«ome.er. „ ftey ri* .heir M».y toed on theix views. In addition, tt«y are no. 

easily swayed by politics, tbetoric or theory. 

By way of background, corporate bonds trade at inierest yields that are higher than the 

Treasury's boirowing rate. Tins interest rate difeential is due to many fiictora. but is primarily 

associated with the risk of corporate de&ult. Investors refer to this interest rate differential as a 

"credit spread." 

Investors trade corporate bonds relative to each other in terms of manmties and company-

specific risks. In examining bond investor̂ ' assessment ofthe credit risk of a particular finn, it is 

instructive to look at the interest rate which invcston demand on that firm's bonds, relative to other 
similar coiporate bonds. 

Figure C iUuatrates how bond investors assessed these companies at three points in time. 

We looked at trading levels (i) prior to die Attomey Generals' settiement, (ii) just after the Attomey 

Generals' settlement, and (iii) during the several days after the Commerce Committee voted S. 1415 

out of conmuttec. The numbers in the columns represent the additional interest yield thai investors 

required versus an index of other relevant corporate bonds. 

A number of important observations can be made about this information. First, investors 

viewed the credit risk for aU ofthe companies in early April 1998 as about the same as they did one 

year earUcr, In ftct. investors were willing to purchase thc industry's bonds at modestly lower 

imerest yields than prior lo the Attomey Generals' settiement Accordingly, S. 1415 does not appear 

to have had any material effect on investor perceptions ofthe lobacco companies* credit risk. 
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Second, after the Attomey Generals' settiement, the bonds of one of the companies, RJR, 

improved significantly. This suggests that investors saw the Attomey Generals' settlement as 

lowering the credit risk for this company. That interest yield advantage was reveraed as the 

Commerce Committee voted S. 1415 out of committee. But, to reemphasize, in the wake of this vote 

the assessment of the bankruptcy risk of this finn, and the o&en in the industiy, was no different 

than it was before discussions of comprehensive tobacco legislation were public. 

Third, tbe interest rates required aa the debt of all but one finn in this industiy are veiy close 

to those required on the most financially secure businesses in America. Tbe one company for which 

investors require an additional premium, RJR, has greater levels of debt. This is primarily due to 

the debt left over fimn RJR's leveraged buyout completed in 1989. To give you some context, 

however, well-known companies such as Westinghouse, Time Wamer, and K-Mart trade in the same 

range as RJR. 

7. Cooelosion 

In conclusion, the tobacco industry is financially strong and viable. Comprehensive tobacco 

legislation includes mechanisms to protect that financial condition. The legislation assures that 

payments are made by corisumers rather than the tobacco manufacturers, and makes adjustments 

according to individual companies' ability to pay. The industry has substantial operating eamings 

to bear any decline in earnings due to price increases caused by the legislation. The industry also 

has significant non-tobacco assets that are cuirently valued well in excess of their debt As 

previously noted, tobacco companies fbr years have £u:ed substantial legal uncertainties related to 

their business practices. Comprehensive tobacco legislation does not increase these existing risks. 
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Lastly, S. 1415 does not appear to have any material effect oo bond investors' perceptions ofthe 

tobacco •companies' credit risk. 

While there are commercial risks facing thc tobacco companies, as there arc facing all 

compaiues, we do not see any reason to expect that the pricing effects of comprehensive tobacco 

legislation would materially affect these companies' risk of insolvency. They should be able to 

continue to profitably produce and market tobacco products in the United States. 
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Figure C 
Tobacco Bond Yields 
Comparison io Market 

(basis pofanftB) 

B A J . 
Loews 
Philip Morris 
RJR Nabisco 

Pre-AG 
+ 16 to 18 
+ 9to11 
+ 2to5 
+ 13 to 19 

Post- AG Post -Commerce 
+ 8 to 11 
+ 5 to 13 
+ 5 to 10 

(2 to 20) 

•+ 5to9 
(0 to 2) 
(0 to 2) 

+ 2to7 

* Bond yieids on tobacco companies are compared with inde)(es of corporate bonds wiudi trade 
skniarty to each company. The rererence indexes are Moody's series as folows: B.A.T. (A2); Loews <B8B2): 
Ptiip lyloriB (BBB3); RJR Nabisco (BB3). 



Figure A 
1997 Results for Major Firms fn the Tobacco Industry 

(billions of dollars)-
Sales Operating Eamings 

British American (B7 .̂T.) 39.4 4.3 
Loews 20.1 2.0 
Philip Morris 72.1 13.7 
RJR Nabisco 17.1 3.4 

TOTAL 148.7 23.4 



Figure B 

Sources of Earnings of Three Major Domestic 
Tobacco Manufacturers* 

International 
Tobacco 

27% 

a 
D 

Domestic Tobacco 
34% 

Non-tobacco 
39% 

Philip MofTis, RJR Nabisco,Loews. 
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The Honorable Erskine Bowles 
The White House 
202.456.6703 
Larry B. Wooten, Assistant to the President 
September 3, 1998 
Letter Tp Glickman on Tobacco Exports 
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Dear Mr. Bowles: 

Attached for your review is a letter presented to Secretary Glickman yesterday m Wilson, NC. 

There axe specific things that USDA and the Administration can do now to soften the tobacco 
quota cut next year and help the small and medium size farmer in future years. 

The export market is the only major option available to the Amencan Tobacco Farmer and we 
need our govemment's help in opening and maintaining these markets. 

Sincerely, 

Larry B. Wooten 
Assistant to the President 

CC: Thomas Freedman 

North Carolina Fann Bureau 
Raleigh, North Carolina 

Telephone: 919.782.1705 
Fax: 919.783.3593 

E-mail ncfbfed@nctb.com 



N O R T H C A R O L I N A . 

F A R M B U R E A U F E D E R A T I O N 

TELEPHONE (919) 782-1705 / P- O. BOX 27766 / RAL£IGH. NORTH CAROLINA 27611 

September 2, 1998 

The Honorable Dan GUckman 
Secretary of Agriculture 
Washington, D.C-

Dear Secretary Glickman: 

As you know, the tobacco farmer m the South faces an uncertain future. Both young and old, 
bigandsmallhavefeltshockwaves fromtheanger directed toward thetobacco industry over thepast 

year and a half. 

More than anything, our farmers need certainty and stability for thc future i f they are to 
oonti^uef^rmingioh^cco.OurtobaccofarmersJutureandsurvivaldepend^^ 
Tobacco should be included in every export program just like other agricultural commodiues. 
ye t every pound of tobacco that goes to the Flue-Cured Tobacco Cooperative Stabih.ation 
Con^oration will mean a direct reduction of quota in 1999. We expect that a number of farmers wi 
be forcedoutoftobaccoproductionnextyearifquotafallsmuchfurther.Mostottltese will be small 

and medium-size farms. 

Attached is a list of items that the North Carolina Farm Bureau feels would benefit the small 
and medium tobacco fanner both this year and in the future. I ask that you direct your staff to 
explore these possibilities and establish export policy that includes tobacco at every opportumty. 
There may be other opportunities of which we are unaware. We would like to meet ̂ d discuss any 
pos'fbre options. M ^ y fanners' backs are against the wall and need the help of USDA and other 
federal agencies. 

Without assistance in exporting tobacco from the federal level, I fear for the economic well-
being of many counties and mral communities in the South. Farmers are not looking for special 
privileges, but fair and equal access to export markets. I look forward to heanng your timely 
assessment of tiiese items and suggestions on how to increase exports of flue-cured and burley 
tobacco. 

Sincerely, 

T-arry B. Wooten 
Assistant to the President 

Attachment 
CC: The Honorable Erskine Bowles 

The Honorable Jesse Helms 
The Honorable Lauch Faircloth 
The NC Congressional Delegation 
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Open China's markets to U. S. tobacco and tobacco products - Tobacco farmers should have 
the same access to markets in China as other U.S. agricultural commodities. Opening up this 
market should be a condition for membership in the Worid Trade Organization. 

Use GSM-102 credit programs ^ a way to sell un-manufactured American tobacco to 
emerging markets, especially Southeast Asia. Find a way to make it work for tobacco 
exporting. 

During the upcoming negotiations ofthe Free Trade of the Americas Agreement, (FTAA) 
include tobacco along with other agricultural products. 

The office of USTR and USDA Trade Policy should include and consider tobacco in market 

access negotiations along with other U.S. agricultural commodities-

Greater flexibility should be allowed for use of No-Net cost funds in order to enhance the 

movement of Cooperative Stabilization stocks into non-traditional markets. 

Increase the percentage of U.S. produced leaf tobacco in the domestic blends of those 

countries that receive U.S. foreign aid. 

Reconsideration should be given to tobacco's use of USD A Export (1) promotion programs, 
(2) Enhancement Funds, (3) credit guarantees, and (4) MAP Funds. 



COMMENTS ON SENATE COMMERCE COMMITTEE BILL - 5/12/98 

Type of Change BUI Title Section 
Number 

Page 
Number 

Description of Issue Proposed Change Agency 

Policy Section 2: 
Findings 

2 245 In order to support Title 
V, Congress needs to 
make a finding that 
exposure to 
environmental tobacco 
smoke affects interstate 
commerce and poses 
unacceptable risks to 
nonsmokers. 

Insert after paragraph (11): "(12)Congress finds 
that (a) Lung cancer, heart disease, and other 
adverse health effects arising from exposure to 
environmental tobacco smoke impose a 
substantial burden upon interstate commerce in 
terms of lost production, lost wages, medical 
expenses and disability compensation payments; 
(b) Involuntary exposure to environmental 
tobacco smoke in public facilities poses an 
unacceptable risk of adverse health effects. 
Restricting smoking in public facilities will 
substantially reduce or eliminate that rislc" 

OSHA 

Technical Purpose 3(9) 252 Bill allows privilege 
assertions, so it does 
not require disclosure 
of all research 

In purpose no. 9, strike both uses of the word "all" DOJ 

Technical Defmitions 6(1) 257 Definition of brand may 
not be sufficiently 
broad to carry out the 
intention of the bill 

Page 257 line 16, strike "or packaging," and replace 
with "packaging, logo, registered trademark or brand 
name, identifiable pattem of colors," 

CDC 



COMMENTS ON SENATE COMMERCE COMMITTEE BILL - 5/12/98 

Type of Change BUi Title Section 
Number 

Page 
Number 

Description of Issue Proposed Change Agency 

Technical/ Policy Definitions 6(1) 257 Definition of cigarette 
leaves out related 
products that could be 
used by manufacturers 
as a vehicle for 
advertising 

Page 258 line 6, strike, "cigarette." and replace with 
"cigarette, and includes cigarette tubes and cigarette 
sticks." 

CDC 

Technical Definitions 6(15) 260 Definition of roll-your-. 
own is inconsistent with 
that of cigarette 
tobacco; doesn't 
explicitly state that it is 
subject to requirements 
for cigarettes 

Page 260 line 19 add "Unless otherwise stated, the 
requirements for cigarettes shall also apply to roll-
your-own tobacco." 

CDC 

Technical/ 
Legal 

Definitions 6(19) 261 Definition of "tobacco 
product" is not 
consistent with FDCA 
definition. 

Lines 11-14, strike "cigarettes . . . fine cut products." 
and insert "any product made or derived fi-om 
tobacco that is intended for human consumption, 
including any component, part, or accessory of a 
tobacco product (except for raw materials other than 
tobacco used in manufacturing a component, part, or 
accessory of a tobacco product.". 

FDA 
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Type of Change BiU Title Section 
Number 

Page 
Number 

Description of Issue Proposed Change Agency 

Technical I.A. 101 
FDCA 
913 
(a)(2)(B) 

324 typo line 16, strike "(iii)", insert "(iv)" 

Technical I 122(a)(1) 
(F) 

340 Current law already 
prohibits the advertising 
of tobacco products on 
the Intemet. Report 
language should be 
included to clarify this. 

Add the following to the Committee Report: "The 
Commerce Committee does not intend that anything 
in this bill be constmed to limit the authority of the 
Department of Justice of the Federal Trade 
Commission to enforce Sec. 6 of the Federal 
Cigarette Labeling and Advertising Act (15 U.S.C. 
1335) or Sec. 3(f) of the Comprehensive Smokeless 
Tobacco Health Education Act of 1986 (15 U.S.C. 
4402) which prohibit the advertising of cigaretttes, 
little cigars and smokeless tobacco to all person on 
'any medium of electronic communication subject to 
the jurisdiction of the Federal Communications 
Commission.' " 



COMMENTS ON SENATE COMMERCE COMMITTEE BILL - 5/12/98 

Type of Change Bill Title Section 
Number 

Page 
Number 

Description of Issue Proposed Change Agency 

Technical II 202(a) 346-347 Requires use of 
University of Michigan 
"Monitoring the 
Future" survey (or 
survey with same 
methodology) to 
measure underage 
tobacco use. 

Strike 202(a) and insert: 
"Determination of Underage Use. - The Secretary 
shall conduct an annual performance survey of 
underage tobacco use; such survey shall comply with 
the following requirements: 

•• be based on a nationally 
representative sample of young 
individuals to assure sufficient 
survey precision. 
be a household-based, in person 
survey. 
measure use of each type of tobacco 
product within the past 30 days. 

»• identify usual brand of each type of 
tobacco product used within the past 
30 days. 
permit the calculation of the actual 
percentage reductions in underage 
use of a type of tobacco product (or, 
in the case of the manufacturer-
specific surcharge, the use of a type 
of tobacco product of a 
manufacturer) based on the point 
estimates of the percentage of young 
individuals reporting use of a type of 



COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 5/12/98 

Type of Change BUl Title Section 
Number 

Page 
Number 

Description of Issue Proposed Change Agency 

Technical (continued) I I 202(a) 346-347 Continued [continued from above] tobacco product (or, in the 
case of the manufacturer-specific surcharge, the use 
of a type of tobacco product of a manufacturer) from 
the annual performance survey. Such point estimates 
shall be deemed to be conclusively correct and 
accurate for calculating actual percentage reductions 
in underage use of a type of tobacco product (or, in 
the case of a manufacturer-specific surcharge, the use 
of a type of tobacco product of a manufacturer) for 
the purpose of measuring compliance with percent 
reduction targets and calculating surcharges provided 
that the precision of estimates (based on sampling 
error) ofthe percentage of young individuals 
reporting use of a type of tobacco product (or, in the 
case of the manufacturer-specific surcharge, the use 
of a type of tobacco product of a manufacturer) is 
such that the 95% confidence interval around such 
point estimates is no more than -i- or - 1%. 

A survey using the foregoing methodology shall be 
deemed conclusively proper, correct, and accurate for 
purposes of this Act. Further, the Secretary by notice 
and comment mlemaking may subsequently adopt a 
different survey methodology so long as the different 
methodology is as statistically accurate as the 

ASPE/ 
HHS 



COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 5/12/98 

Type of Change BiU Title Section 
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Page 
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Description of Issue Proposed Change Agency 

[continued fi'om above] methodology described 
above and prescribed by this Act." 

Technical II 202 347 No language that 
protects confidentiality 
of data and 
respondents. 

Page 347, before (b), insert: " If the information 
collected in the course of conducting the annual 
performance survey results in the young individual 
supplying the information or described in it to be 
identifiable, such information may not be used for 
any purpose other than the purpose for which it was 
supplied unless such young individual (or such 
individual's guardian) has consented to its use for 
such other purpose. Such information may not be 
published or released in other form if the person 
supplying the information or described in it is 
identifiable unless such young individual (or such 
individual's guardian) has consented to its 
publication or release in other form." 

ASPE/ 
HHS 

Policy II 204 (3) 359 Does not separately 
specify "non-attainment 
percentage for 
cigarettes" for new 
manufacturers. 

The non-attainment percentage should be defined 
separately for new manufacturers. Insert: "In the 
case of a new manufacturer, the terrn non-attainment 
percentage means the number of percentage points 
yielded by the percentage points by which the percent 
prevalence of underage use of the manufacturer's 
product exceeds the percentage of underage children 
in the de minimis level." 



COMIMENTS ON SENATE COMIMERCE COMMITTEE BILL - 5/12/98 

Type of Change BiU Title Section Page Description of Issue Proposed Change Agency Type of Change 
Number Number 

Technical II: 202 and 346 Consequence of Loss of liability protection should be determined on a TR 
Reduction in 203 nonattainment in excess manufacturer-by-manufacturer rather than a brand-
Underage of 20 percent by-brand basis. In addition, it is impossible to 
Tobacco determine whether a given company caused the 
Use industry to miss its target by more than 20%. Thus, 

should replace 203(a)(1) with: " I f the Secretary 
determines that the non-attainment percentage for 
cigarettes is greater than 20 percentage points for any 
cigarette manufacturer, measured as the average 
percentage prevalence of use of all brands 
manufactured by that manufacturer, the Secretary 
may commence an action under this section against 
that tobacco product manufacturer..." [make same 
change for smokeless]. 


