
THE WHITE H O U S E 

W A S H IN G T O N 

July 22, 1998 

The Honorable Janice R. Lachance 
Director, Office of Personnel Management 
Theodore Roosevelt Federal Building 
1900 E Street, N.W. 
Washington, D.C. 20415 

Dear Ms. Lachance: 

i 
On May 28, 1998, the President issued Executive Order 13087. It amends Executive 

Order 11478, which pertains to discrimination against federal civilian employees. Federal law 
has long prohibited discrimination for or against an employee or applicant based on "conduct 
which does not adversely affect the performance of the employee or applicant or the performance 
of others." 5 U.S.C. 2302(b)(10). In the case of civilian employees and applicants, OPM has 
interpreted this statute to prohibit discrimination based on sexual orientation, and that has been 
the policy of this Administration from the outset. Most federal agencies and departments have 
issued regulations or other directives to implement this bar on discrimination. The new 
executive order is intended to restate and make uniform across the executive branch the pre­
existing policy prohibiting discrimination based on sexual orientation in federal civilian 
employment. 1 am writing to provide guidance on the intent behind this order. , 

Definition of Sexual Orientation 

It is intended that the term "sexual orientation" have the common meaning stated in the 
Employment Non-Discrimination Act, "homosexuality, bisexuality, or heterosexuality." 

Responsibilities of Agencies 

The purpose of Executive Order 13087 is to confirm and make uniform the existing bar 
on discrimination based on sexual orientation by amending Section 1 of Executive Order 11478 
to add sexual orientation to the categories for which discrimination has been expressly 
prohibited. Executive Order 13087 does not authorize affirmative action policies, such as 
recruitment, reporting, or goal-setting based on sexual orientation. As a result of this executive 
order, it is not intended that agencies take steps to determine the sexual orientation of current or 
prospective employees or to keep tallies regarding the sexual orientation of current or prospective 
employees. 
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Procedures for Enforcing Prohibitiorf 

The executive order does not create any rights to file a complaint alleging discrimination 
on the basis of sexual orientation with a court or with the EEOC. The order leaves intact the 
current procedures for dealing with such complaints. An employee who believes he or she has 
suffered adverse action may seek redress under procedures now available within each agency. , 
The order does not authorize appeals of agency actions to the EEOC. 

The President appreciates your assistance in furthering the policy of this important order. 
OPM can play a useful role in informing federal employees about applicable procedures, 
including the way in which claims may be raised by individual employees. Please let me know if 
you have any questions about the meaning or appropriate implementation of Executive Order 
13087. 

Sincerely, 

Charles F.C. Ruff 
Counsel to the President 
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1 FRANKD.RKiGS 
1714Unig«UDith 

, Washington, D.CL 20S1S 

July21,1998 

STOP BCrORllON OF PRIVATE ORGAMfZATlONS WITH FEDERAC FUNDS 

Vote For the MODIFIED Riqps AmendmSsnt to the VA-HUD Bill 

Dear Colleague: > V 
Ch^ter liSB of the San Frpndsico Administtallve Code raguiites private organizations 

doing business, wilh t h e i l ^ to provide benefita to unmarried tfbmestic partners to ihe same 
extent as spouses of marr»d employees. This applies to City grants arid contracts, as well as 
grants and contracts uislng Tmoneys deposited' or "under ihe oontror of the City-r-i.e., Federal 
funds. ••, I 

This ordinance wa9. used tb force Calhbjic Charities to offer domestio partner benefits to its 1 
; einplayse&--contrBry to ̂ buroh pnnGiples--or ifsk losing $5.6 niDOon used help to homeless > 
and destitute AIDS patieints: ' • K • 

The Salvation Army.usedto provide beds and meals to AIDS patieritB m San Francisco. 
When the C i ^ attempted to force the Salvation Army to provide benefits to same-sex partners of 
employees, Ihey reftised. Even though the onjinanoe includes jpiravislons for waivers, the City 
persisted in its efforts to eidoit the Salvation Army Into betraying it deeply held beliefs. Its 
funding—$3.5milHon—-ltias been lost. • 

I have modified my atnen l̂ment to the VA^HUD Appropriations blR. tt now states: 
•Atone of the funds aopmpriatad bv this Act ntay bs useH trs implement Chap^r 12B of tho 

^dminfsttstiva Code of San Ftaneiaoo, (:&/^infa.' 
« This is nst a local autonomy Issue. My amendment would not force San Francisco to' 

• change its law on usef 0|f City fiJhds, no l i^ 
• This does not jeopardize local receipt of V A - H U D funds^ My amendment merely 

prphililts San Fran<̂ scic> from attaching any domestio-partner conditions to any Federal funds 
passes through to private origancatiohs i 

Vote Yes on the MODIFIED Riggs Amendment 
J Sincere!/youra, 

. Pagel 
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H F F I E Y A M F N T I M F N T T A R f ^ R T S : 

REPUBLICANS: 
Signed Non-
Discrimination 
Policy 

BALLENGER, T. CASS 
BASS CHARLES 
BEREUTER, DOUG 

AfOBII^RAY. BRIAN 
BILIRAKJS, MICHAEL 
BLILEY, THOMAS J. 
CAMP, DAVE 
CASTLE. MICHAEL 
CUNNINGHAM, DUKE 
DAVIS. TOM 
DIAZ-BALART, L. 
DUNN, JENNIFER 
ENSIGN, JOHN 

ifiJ ENGLISH, PHIL 
mfEHRLICH. ROBERT 
IJJFAWELI, HARRIS 

FOLEY. MARK 
/V^FORBES, MICHAEL 

^ J O F O W L E R , TILLIE 

FOX. JON 
FRANKS. BOB 
GILCHREST. WAYNE 
GOODLING, WILLIAM 
GOSS, PORTER 

^OHOBSON. DAVID 
irJ HOUGHTON. AMO 

KLASICH. JOHN 
/VA^ltLUG, SCOTT 

K N O L L E N B E R G , JOE 

LaHOOD, RAY 
UTOURETTE, STEVEN 

W LATHAM, TOM 
UJLAZIO. RICK 

LEWIS. JERRY 
UNDER, JOHN 
LIVINGSTON, BOB 
LoBIONDO,FRANK 
McCRERY. JIM 
McHUGH. JOHN 

McfNNis, scorr 
MICA, JOHN 
MILLER, DAN 
NUSSLE,J1M 
PORTMAN, ROB 

/ ^ O PRYCE. DEBORAH 
QUINN. JACK 
RECULA. RALPH 
RIGGS. FRANK 
ROGAN, JAMES 
ROS-LEHTINEN, I . 
SAXTON. JIM 
SENSENBRENNER, J. 

iJV/SHAW, E.CLAY 
THOMAS. WILLIAM 

l^UPTON. FRED 
WALSH, JAMES 
WFl l FR, IFRRY 
TOTAL: 57 

Others 

Bono, Mary 
Brady, Kevin 
Cooksey, John 
Ehlers, Verne 
Fossella, Vito 
Ganske, Greg 
Gillmor, Paul 
Granger, Kay 
Porter, John 
Ramstad, Jim 
Roukema, Marge 
Royce, Ed 
Sanford, Mark 
Smith, Nick 
Wilson, Heather 
Young. Bill 
TOTAL: 16 

Tuesday Republican 
Lunch Bunch 

Signed Non-
Discrimination 
Policy 

BARCIA, JAMES 
/t^PBENTSEN, KEN 
iAfelSHOP, SANFORD 

BORSKJ, ROBERT 
/J^BOSWELL, LEONARD 

BROWN, CORRINE 
CLEMENT, BOB 
CONDIT, GARY 
COSTELLO, JERRY 
DINGELL, JOHN 

/yODOGGETT, LLOYD 
y ^ O O L E Y , CAL 

DOYLE, MIKE 
ETHERIDGE, BOB 
GREEN, GENE 
HALL, RALPH 
HALL, TONY 
JOHN, CHRIS 

l ^ l d KAPTUR, MARCY 
KLECZKA, GERALD 

yV* LaFALCE, JOHN 
f J O LAMPSON, NICK 

LIPINSK!, WILLIAM 
MINGE, DAVID 

1̂ 9 OBERSTAR, JAMES L. 
OBEY, DAVID 
PICKETT, OWEN 

f^O POMEROY, EARL 
f ^ O POSHARD, GLENN 

PRICE, DAVID 
ROEMER, TIM 
SANDLIN, MAX 

f \ } 0 SCOTT, ROBERT 
SISISKY, NORMAN 

fiJSTRICKLAND, TED 
f l O STUPAK, BART 
/t/0VISCI.OSKY, PF.TF 

TOTAL: 37 

Vote Count 

152 ENDA Cosp. 
25 Commined NO ' s 

177 Solid Votes 

16 Leaning NO's 

Others 

Baesler, Scotty 
l^Bcny, Marion 

Boucher, Rick 
Boyd, Allen 
Brady, Robert 
Cramer, Bud 

/ttO Danner, Pat 
Davis, Jim 

/Lj;? Edwards, Chet 
Goode, Virgil 

/ifO Gordon, Bart 
Hamilton, Lee 

/JO Hefner, Bill 
Holden, Tim 
Kanjorski, Paul 
Mascara, Frank 

£J/Mclntyre, Mike 
Mollohan, Alan 

//^Murtha, John 
Ortiz, Solomon 

l^A^eterson, Collin 
Rahall, Nick 
Skeleton, Ike 

/|/(?Snyder, Vic 
Spratt, John 
Stenholm, Charles 
Tanner, John 
Talyor, Gene 
Turner, Jim 

TOTAL: 30 

PLUS: ALL 152 
ENDA 
COSPONSORS 

TOTAL 
NUMBER OF 
TARGETS: 
292 

I:VPOLlCY\CHAD\DISCRlHfl\HEF 
LEYMARGETS.WPD 
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Hefley Whip Count 
Name Party NO LN 
Bentsen D 1 
Berry D 
Bishop D 1 
Bilbray R 1 
Bliley R 1 
Boswell D 1 
Condit D 1 
Danner D 1 
Doggett D 1 
Dooley D 1 
Edwards D 1 
English R 1 
Ehrlich R 1 
Fawell R 1 
Foley R 1 
Forbes R 1 
Fowler R 1 
Franks R 1 
Gordon D 1 
Hall, R. D 
Hefner D 1 
Hobson R 1 
Holden D 
Houghton R 1 
Kanjorski D 1 
Kaptur D 1 
Klug R 1 
LaFalce D 1 
Lampson D 1 
Latham R 
Lazio R 1 
Mclntyre D 
Miller, Dan R 
Minge D 
Murtha D 1 
Oberstar D 1 
Peterson, D 
Pomeroy D 1 
Poshard D 1 
Pryce, D R 
Scott, R. D 1 
Shaw R 
Snyder D 1 
Strickland D 
Stupak D 1 
Tanner D 
Upton R 
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Visclosky D 1 
Wise D 1 

25 16 3 3 

U O -) / TJ- ^ 
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HUMAN 
R I G H T S 
C A M P A I G N 

THE TRUTH ABOUT EXECUTIVE ORDER 13087 

BASIC FAIRNESS FOR FEDERAL EMPLOYEES 

ASSERTIONS AND REALITY 

ASSERTION 

The President, in issuing Executive Order 13087, has exceeded his authority and 
bypassed Congress and the American people. 

I 
REALITY 

As the federal government's chief executive, the President has the power to estabhsh the 
personnel policies of his Administration. This authority emanates from Article I I ofthe 
Constitution. As the President acknowledged, however, when he issued Executive Order 13087, 
this executive order "does not and cannot create any new enforcement rights (such asjthe ability 
to proceed before the Equal Employment Opportunity Commission or a direct judicial cause of 
action). Those rights can be granted only by legislation passed by the Congress, such as the 
Employment Non-Discrimination Act." ' 

Presidential authority to prescribe regulations for the conduct of federal civilian 
employees has long been established (under 5 U.S.C. 7301). Such uses of that authority allowed 
President Reagan to require drug testing in the federal civilian workforce (Executive Order 
12564), and President Bush to set forth principles of ethical conduct for federal civilian 
employees (Executive Order 12674). 

ASSERTION 

Executive Order 13087 applies to federal contractors and subcontractors, and state and 
local governments. 

REALITY 

The scope of Executive Order 13087 is limited to that of the underlying executive order. 
Executive Order 11478, which does not apply to federal contractors or subcontractorŝ  or state or 

W O R K I N G F O R L E S B I A N A N D G A Y E Q U A L R I G H T S . 
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local governments. The prohibition against discrimination in the employment policies of federal 
govermnent contractors and subcontractors is based on a completely different executive order, 
Executive Order 11246, issued by President Lyndon Johnson in 1965. 

ASSERTION 

Executive Order 13087 will result in affirmative action and quotas on the basis of sexual 
orientation for gay and lesbian federal civilian employees, and require the Equal Employment 
Opportunity Commission to assure that federal agencies adopt "affirmative programs " to 
promote employment ofpersons on the basis of their sexual orientation. ' 

REALITY 

Executive Order 13087 creates no "special privileges," "special preferences," "quotas," or 
"affirmative action" for lesbian and gay federal civilian employees. The Office of White House 
Counsel has explicitly stated "Executive Order 13087 does not authorize affirmative action 
policies, such as recruitment, reporting, or goal-setting based on sexual orientation." Similarly, 
"religion" is also covered by the underlying executive order, E.O. 11478, but has not been the 
subject of afFirmative action, or statistics collection, programs in the federal workforce. 
Executive Order 13087 simply ensures equality and fairness by bringing uniformity to a 
multitude of already existing federal non-discrimination policies. 

ASSERTION 

Because the term "sexual orientation " is not explicitly defined, it could include 
homosexuality, bisexuality, transexuality, bestiality, incest and even pedophilia. 

REALITY 

It is well established that the term "sexual orientation" means homosexuality, bisexuality, 
and heterosexuality. The same definition is also included in the Employment Non-
Discrimination Act (S. 869, H.R. 1858). In the Hate Crimes Statistics Act of 1990, the term 
"sexual orientation" is defined as "consensual homosexuality or heterosexuality." The Federal 
Bureau of Investigation also collects statistics on hate crimes perpetrated against individuals on 
the basis of bisexuality. 



3 : 5 9 P M : H u m a n R i g h t s C a r n p a i g : 2 0 i ; 3 4 / b 3 Z i . 

ASSERTION 

President Clinton is out of step with the American public by prohibiting discrimination 
on the basis ofsexual orientation in the federal civilian workforce. 

REALITY 

In issuing Executive Order 13087, President Clinton joins over half of the Fortune 500 
companies, 245 House Members and 65 Senators who already have similar policies, prohibiting 
discrimination against their employees on the basis of sexual orientation. Poll after p>oll has 
shown overwhehning support (80% in a recent Tarrance Group/Lake Sosin Snell & Associates 
poll) in the American public for the basic premise that lesbian and gay workers should be treated 
fairly in the workplace. 

ASSERTION 
I 

"Sexual orientation " is not an immutable characteristic in the same way as race, color, 
ethnicity or sex...[itf is a demonstrably changeable behavioral characteristic. 

REALITY 

A growing body of scientific evidence continues to indicate a biological basis to sexual 
orientation. The American Psychological Association has stated that "psychologists do not 
consider sexual orientation for most people to be a conscious choice that can be voluntarily 
changed." 

In any event, however, whether or not someone can change their sexual orientation 
should not be the determining factor in supporting Executive Order 13087's prohibition on 
discrimination in the federal civilian workforce. While not a perfect analogy, one's ireligion is 
certainly a choice. Yet there is agreement that one should not discriminate based on'an 
individual's chosen religion. What is clear is that sexual orientation has no effect on an 
employee's ability to do her or his job and as such, employment discrimination on the basis of 
sexual orientation should be prohibited. 

ASSERTION 

Executive Order 13087 will require the federal government to recruit, track and promote 
individuals on the basis of their sexual orientation. 
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REALITY I 

The Executive Order does not require federal agencies to determine the number of lesbian 
and gay employees in their workforce, nor promote individuals on the basis of their sexual 
orientation. As the Office of White House Counsel has expHcitly stated, "[a]s a result of this 
executive order, it is not intended that agencies take steps to determine the sexual orientation of 
current or prospective employees or to keep tallies regarding the sexual orientation of current or 
prospective employees." ! 

ASSERTION 

Executive Order 13087 could be used as a tool to discriminate against people who 
espouse traditional values, morals, and religious beliefs about sexual activity and sexual 
orientation. 

REALITY 

Executive Order 13087 in no way interferes with the personal moral or religious beliefs 
of federal civilian employees. The religious exercise and expression rights of federal civilian 
employees are clearly enunciated and protected by the Guidelines on Religious Exercise and 
Religious Expression in the Federal Workplace, issued by President Clinton in August 1997. 
The executive order merely prohibits discrimination on the basis of sexual orientation in the 
federal workplace. 

ASSERTION 
1 

Executive Order 13087 conflicts with the Administration's "don't ask, don't tell "policy 
with regard to homosexuals in the military. 

REALITY 

The scope of Executive Order 13087 is limited to that of the underlying executive order. 
Executive Order 11478, which applies solely to federal civilian employees. The executive order 
applies to "military departments" as defined in 5 U.S.C. 102, the same definition of military 
departments used by Title VII of the Civil Rights Act of 1964 (as amended). It is well 
established that while this defmition does include civilian employees of the military |departments, 
it does not include uniformed members of the Armed Forces. Johnson v. Alexander, S l l F.2d 
1219 (8th Cir.), cert, denied, 439 U.S. 986 (1978). ! 

The Administration's "don't ask, don't tell" policy applies to uniformed mernbers ofthe 
Armed Forces. These two separate policies do not conflict at all. 
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ASSERTION 

Executive Order 13087 would apply to Congressional offices. 
1 

REALITY 

While Executive Order 13087 establishes the same non-discrimination policy for federal 
civilian employees that already exists in the offices of 245 House Members and 65 Senators, it 
does not apply to Congress. Non-discrimination protection for congressional employees is 
governed by the Congressional Accountability Act of 1995 (which prohibits discrimination 
against congressional employees on the basis of race, color, religion, sex, national origin, age and 
disability by bringing Congress under the jurisdiction ofthe relevant existing federal statutes). 
The Congressional Accountability Act of 1995 does not prohibit discrimination on the basis of 
sexual orientation. 

ASSERTION 

Lesbians and gays, on average, have attained higher incomes and educational levels than 
others thus militating against any threshold presumption of disadvantage or discrimination in 
employment. 

REALITY 

The assertion that gays and lesbians are better off, on average, than other people is a false 
statement based on inaccurate facts. This claim is derived from a survey of a non-random sample 
of gay people ~ readers of selected national gay magazines. This is comparable to surveying the 
readers of New Yorker magazine and suggesting that the data are representative ofthe entire 
American public. Gay men, lesbians, and bisexuals cross all lines equally: race, religion, 
ethnicity, disability, and class. In fact, recent studies show that sexual orientation does have a 
negative impact on earnings among individuals with similar education and background. In 1995, 
a study by M. V. Lee Badgett, Ph. D. found that gay men earn as much as 27% less than 
heterosexual men with the same education, experience, race, occupation, and geograjjhic 
location. An analysis of 1990 Census data found very similar results: gay men in couples earned 
roughly 26% less than married men with the same education, geographic location, race, age, 
education, number of children, and disability status. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. O.C. 20503 

June 24.1998 
(House Floor) 

STATEMENT OF ADMINISTRATION POLICY 
(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)' 

H.R. 4104 - TREASURY AND GENERAL GOVERIVMENT 
APPROPRTATfONS RHX. FV 190Q 

(Sponsora: Livingston (R), Louisiana; Kolbe (R), Arizona) 

This Statement of Administration Policy provides the Adxninistration's vieWs on the 
Treasury and General Govemment Appropriations Bill, FY 1999, as reported by the House 
Appropriations Committee. Your consideration ofthe Administration's views woul<l be 
appreciated. 

1 

The Administration appreciates efforts by the Committee to accommodate the President's 
priorities within the 302(b) allocation. The President's FY 1999 Budget proposes levels of 
discretionary spending for FY 1999 that conform to the Bipartisan Budget Agrcemeiit by maldng 
savings in mandatory and other programs available to help finance this spending. In the recently 
enacted Transportation Equity Act, Congress - on a broad, bipartisan basis ~ took similar action 
in approving funding for surface transportation programs paid for with mandatory offsets. We 
encourage the Congrtfss to take advantage of such additional ofisets, or to reduce apiiropriations 
for programs or projects not requested by the President in order to fimd requested levels ifor items 
discussed below. 

Below is a discussion ofour specific concems with the Committee-reported bill. We 
look forward to working with you to resolve these concems as the bill moves forwaid 

Year 2000 Comnuter ronvflraiATi 

The Admimstiation appreciates the emphasis that the Committee has placed on year 2000 
(Y2K) computer conversion activities. OMB will continue to assist all agencies in ensuring that 
adequate resources are available to address this critical issue. In the FY 1999 Budget, the 
President has requested more than $1 billion for Y2K con^utcr conversion. In addition, the 
budget anticipated that additional requirements would oittge ova- the course ofthe year and ' 
included an allowance for emergencies and other unanticipated needs. 

As we leam more about how to address this problem, we expect that ensuring 
Government-wide compliance will require flexibility to respond to unanticipated roqiiirements. 
To the extent such unanticipated requirements are identified, it will be essential to make that 
fimding available quickly. It will truly be emergency funding. The emergency mechanism 
recently approved by the House Appropriations Committee provides such flexibility. 



Yesterday, the Rules Committee approved a rule that would strip the emergency funding 
mechanism from the bill. This regrettable action will not help agencies move forward in 
addressing this problem. We note that the Committee bill allocates fimds from the emergency 
reserve for Treasury and other agency Year 2000 (Y2K) needs. If the emergency reserve is not 
fimded. the Congress will need to find other ways to fimd Treasury's critical Y2K needs. 

I 

The value ofthe emergency mechanism approved by the House Appropriations 
Committee is the flexibility it provides in the event that we determine that additional resources 
are required. We have only 555 days until January 1, 2000. We want to solve this problem as 
soon as possible. Delaying approval of emergency funding and reopening the issue ofthe use of 
the emergency spending authority would create controversy and delay. We hope that the House 
will reconsider. t 

Exchange Stabilization Fund 
I 

The Administration has serious concems that an amendment to restrict severely the use of 
the Exchange Stabilization Fund (ESF) may be considered as part of the bill. Such an 
amendment would constitute an unacceptable limitation on the executive branch's ability to 
protect critical U.S. economic interests. The Secretary of Treasury would recoimnend a veto if 
the provision is included in the bill. [ 

Federal Election Commission 

The Administration strongly objects to language included in the bill that would limit the 
term ofthe Federal Election Commission's staff direptor and general counsel to fourj years and 
require a vote of four commissioners to re^point them. This procedure is a departure from 
current practice, established in statute, whereby the Conmiission appoints a staff dirixtor and 
general counsel fbr an unlimited term. As witii all Commission decisions under current practice, 
removal ofthe staff director and general counsel requires a vote of four commissioners. The 
Administration strongly urges the House to eliminate this unacĉ table provision from the bill. 
Furthermore, because the provision effectively could remove the current occupants ofthe 
positions, it would raise serious constitutional questions imder the separation of powers. 

Executive OfiBee of the Pmaident 

The Administration is strongly conc«ned with a number of provisions related to the 
Executive Office of the President It is our hope that any differences that exist conceming these 
provisions will be resolved as the bill moves through the process. 

Intemfll Revenue Setviee 

The Administiation appreciates the Committee's efforts to fund the President's budget 
request for tixe IRS. However, if resources for Y2K are stnxck from the bill, IRS would be 



significantly underfiinded. We look forward to working closely with the House to identify ways 
in which fiill funding of the President's request can be achieved. 

The Administration appreciates congressional support for IRS information technology 
investments. However, tying obligation of fiinds to GAO review of expenditure plans is 
objectionable since the Administration has no control over the nature or timing of any 
prospective GAG review. 

U.S. Custpms Service 

The Administiation is concemed about tiie fimding level for Customs' Automated 
Commercial Environment (ACE). Witiiout major revisions to the existing system. Customs 
cannot keep up witii increasing ti:ade volumes nor can it be responsive to the requirements stated • 
in the 1993 Modernization Act and tiie needs articulated by industiy. The Committee has fimded 
only $8 milUon ofthe requested $56 million level, which would cause the modernization effort 
to come virtiially to a halt. To accommodate the fiill amount requested, tiie Administration has 
proposed fimding tiie majority of ACE requirements tiirough a user fee paid by tiiose' who stand 
to benefit most from this system, the trade community. 

Bureau of Alcohol. Tobacco and Fireanrig 

The Administration appreciates the efforts ofthe Committee to fully fimd the President's 
Youtii Crime Gun Interdiction Initiative (YCGII). This initiative is an important part ofthe 
Administration's overall strategy to curb youtii gun violence. The Administration welcomes an 
opportunity to report on the performance of tiie YCGII. 

The Administration requests reconsideration of tiie Violent Crime Coordinator initiative, 
as the U.S. Attorneys have requested additional ATF support for bringing cases involving violent 
criminals to the Dqjartment of Justice for prosecutiorL 

We are pleased that the Committee shares the Administration's view that relocation ofthe 
Bureau of Alcohol, Tobacco and Firearms headquarters staff remains a key concem clue to 
inadequate security at tiie present headquarters site. We hope fliat tiie Congress will continue to 
consider funding for tiiis priority when the review process is convicted. 

Federal Employees HealTh Benefttn Pmpram 

The Administration strongly opposes sections 514 and 515 of the bill. These provisions 
would restrict Federal Employees Healtii Benefits Program (FEHBP) coverage for abortions 
except in situations where the life of the motiier is endangered or the pregnancy is the result of 
rape or incest. While tiie President believes tiiat abortion should be safe, legal, and raic, tiie 
Administration does not believe tiiat Federal employees and their families should be precluded 
from choosing to purchase healtii insurance tiiat includes broader coverage. The Adrninisttation 
believes tiiat tiie decision to cover abortion should be loft to each healtii plan participating in tiie 



FEHBP. Thus, Federal employees who wish to purchase health coverage fliat does not include 
abortion services would have tiiat choice. The provision in the Committee bill does not allow 
Federal employees and their families to make that choice. 

The Administration supports the Coiiunittee reported provision which requires coverage 
of prescription conti^ptives by health plans participating in tiie Federal Employees Health 
Benefits Program (FEHBP) and would oppose an amendment to strike it. We support 
improvements in basic healtii care coverage for women and tiie goal ofthe amendment - to 
reduce unwanted pregnancies and the need for abortion. However, tiie Administration urges the 
Congress to give authority to the Office of Personnel and Management to waive the requirement 
for plans that are sponsored by organizations whose religious beliefs do not support artificial 
methods of contraception. 

The rule under which the bill will be considered by the House makes in order an 
amendment that would restrict the definition of contraceptives to exclude any drug, device, or 
procedure "which has as one of its known effects tiic interference witii the implantation of a 
fertilized human ovum or embryo." The Administiration would strongly oppose such an 
amendment, which could result in the denial of safe and legal contraceptive options to ! Federal 
workers. Further, such an amendment would interfere with physician decision-making and 
communication with patients, as it may restrict the ability of physicians to discuss such treatment 
options with patients. 

Pav Raises 

The Administration shares the Committee's concem with the current system for setting 
and adjusting Federal pay. However, the potential costs and programmatic disruptions should 
section 644 ofthe Committee bill be enacted are significant. A Federal employee pay raise of 
about 15 percent would be automatically triggered in January 2000. Therefore, the 
Administration urges that this provision be dropped. Under tiie leadership of the Office of 
Persormel Management, the Administration is working e}q)editiously on a reform proposal and, 
as part of this process, will consult with ^propriate stakefaoldCTS, including the Congress. 

The Administration is disappointed that the bill includes a proposal to eliminate the 1999 
pay raise for Federal judges and employees paid under the Executive Schedule. Failure to 
provide pay raises fbr senior executives is eroding the value of their pay, causing severe pay 
compression in the executive ranks. Pay adjustments have been made for such individuals only 
onqe in the last five years. If continued, tiiis feilure will affect tiie Government's ability to attract 
and retain the executive talent that it needs. We urge the House to restore the pay raise; for 
Federal judges and the Executive Schedule, 

Firefightet^fi Pav 

The Administration commends the Commitioe for including a provision (section 639) in 
tho bill to reform the overtime pay system for Federal firefighters. A more rational, 



understandable, and uniform system for calculating the overtime pay of Federal firofightors is 
long overdue. The Committee provision would accomplish this important and much-needed 
legislative change and reflects a consensus agreement among the various stakeholders, such as 
affected executive branch agencies and employee organizations. 

United States Trade Repreaentative 

The Administration opposes the provision that would make the U.S. Trade Representative 
the United States representative to the Universal Postal Union. The U.S. Trade Representative 
lacks the resources and expertise in p>ostaI administration to take on this responsibility. In 
addition, this provision would repeal the authority ofthe Postal Service to establish intemational 
postage rates. We urge that this provision be dropped. 

United States Postal Service 

The Administration is concemed that the Committee bill would prohibit the Postal 
Service from initiating new non-postal commercial activities or pack and send services. An 
appropriations bill should not be used to legislate such restrictions on Postal Service'operations. 

OfTice of National Dmg Control Pnliev rQNnrp-> 

The Administration î preciates the support the Committee has provided for drug control 
efforts in general, and for ONDCP in particular. The Administration encourages the 
House to provide the fiill amount requested for the Special Forfeiture Fund as anything less 
would adversely in îact our ability to continue moving towards our mutual goal of reducing 
drug use. Failing to fiilly fund this request would negatively impact the National Drug Control 
Sti;ategy and our efforts to meet the targets established in the Performance Measures of 
BfTectivemesa system. The House could fimd this spending, in part, by reducing amojunts 
earmarked by the Coirmiittee for an unrequested technology transfer progrsm. 

Federal Quilriinfffl Funri 

The Committee has not provided $14 million requested for the design of a new 
Department of Transportation (DOT) Headquarters. Instead, the Committee urges GSA to enter 
into a lease transaction, as authorized by fhe House Transportation and Infrastructure Committee 
and thc Senate Environment and Public Works Committee. The Administration requests that the 
House provide funding for the design of a new DOT Headquarters. Providing for a government-
owned building would save taxpayers iq>proxiinately $190 million, in present value tnms, 
compared to the cost of entering into a lease. 

The Committee bill would delay the availability of funding until September 30, 1999, for 
the repair and alterations program ($19 million) and building operations program ($223 million). 
The Administration is concerned that a delay in obligations of this amount for buildings 
operations would impede GSA's abiUty to operate and maintain Federal facilities under its 
control. 
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The Administration is also concemed that the Committee bill has approved over $500 
million for 15 ururequested courthouse construction projects. 

National BioethicR >\dvisorv Commission 

The Administration objects to section 628 ofthe Committee bill, which would.prevent 
interagency funding ofthe National Bioethics Advisory Commission. The work ofthe 
Commission affects at least 15 Federal agencies. Access to interagency funding is essential for 
continued operations of this small, but important commission. 

Bureau of Engraving and Printing 

The Administration objects to section 116 of the Committee bill, which woul̂  prevent 
the Bureau of Engraving and Printing from awarding a contract for currency pî er imder an 
ongoing competitive procurement without prior congressional approval. The Administration will 
interpret such provisions to require notification orUy, since any otiier interpretation would 
contradict the Supreme Court ruling in INS vs. Chadha. ' 

Potential Amendment Related to Peer Review 

I 
The Administration strongly opposes an amendment that may be offered mandating peer 

review of "scientific data" supporting final regulations. The Adrainistiiation is committed to 
using the best possible science and peer review for rule>making. However, this amendment is 
urmecessary, inappropriate and wastefiil. Peer review is currently incorporated in the 
Govemment-wide rule-making process where it is needed through extensive outi:eacĥ  public 
comment, and scientific advisory boards. This amendment as drafted mandates a one-sizo-fits-all 
requirement that would serve only to delay important govemment action, in particular, rules 
designed to protect health safety and the environment It would impose a costiy additional step 
in the regulatory process and would cover a large heterogeneous set of rules, as diverse as meat 
and poultry inspection rules, airplane and automobile safety standards, FDA drug and device 
approvals, and rules to ensure safe drinking water and clean air. This would impose an undue 
burden on numerous final rules by requiring substantial personnel and other resources and could 
result in significant delays on important public health and safety rules. 

Potential Amendment Related to Presidanrial Executive Order 

The Administration would oppose an amendment that may be offered that would prohibit 
tiie use of funds in the Act for implementing the May 28,1998, Presidential Executive.Order 
which provides a uniform policy for the Federal Govemment to prohibit employment 
discrimination based on sexual orientation in the federal civilian workforce. 
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H U M A N 
RIGHTS 
C A M P A I G N 

VOTE NQ ON THE HEFLEY AMENDMENT 
TO TREASURY-POSTAL APPROPRIATIONS 

TT TNTON F.XRCUTTVF ORDFR CI.ARTFTF.S EXISTING POLICY, 
N O AFFIRMATIVE ACTION. NO QUOTAS. 

The Hefley Amendment to the Treasury-Postal Appropriations bill seeks to gut a recent presidential 
Executive Order (E.O. 13087) by "prohibit[ing] the expenditure of funds to implement, administer or 
enforce [it]." : 

E.O. 13087 was issued by President Clinton on May 28, 1998, as an amendment to Executive Order 
11478. This Executive Order breaks no new ground. It neither creates new law nor any new 
enforceable judicial protections for Federal employees. It merely amends the existing federal 
executive order governing equal employment opportunity by adding the term sexual orientation, 
bringing much needed uniformity and effectiveness to existing nondiscrimination policies of Federal 
agencies and office. 

Executive Order 13087 ensures equality and fairness, not "special privileges," "special preferences," 
quotas, or affirmative action of any kind. 

Over the years, many Federal civil employers have adopted individual policies prohibiting 
employment discrimination on the basis of sexual orientation. These policies lacked uniformity and 
consistency. This Executive Order merely remedies these inconsistencies by promoting uniformity 
in Federal sexual orientation nondiscrimination policies. 

This amended Executive Order does not create any new enforceable legal protections. A lesbian or 
gay Federal employee who is discriminated against by his/her employer on the basis of sexual 
orientation cannot sue her/his employer in court under the amended Executive Order. 

Nothing in the President's Executive Order applies to Federal grants, private contractors, or state and 
local governments. 

I 

According to a poll performed by the Tarrance Group (R) and Lake Sosin Snell & Associates (D), 80 
percent of the American public says that homosexual should have equal rights in terms of job 
opportunity. 

THIS IS AN HRC KEY VOTE. 

W O R K I N G F O R L E S B I A N A N D G A Y E Q U A L R I G H T S . 

noi i4th Street NfW, Suite 200 Washiiieton, D.C. zooo<i 



HUMAN 
R I G H T S 
C A M P A I G N 

PRESIDENT CLINTON'S EXECUTIVE ORDER 13087 

BASIC FAIRNESS FOR FEDERAL EMPLOYEES 

MYTHS AND FACTS ; 

MYTH ' 

Executive Order 13087 will result in affirmative action and quotas on the basis of sexual 
orientation for gay and lesbian federal civilian employees. 

FACT 

Executive Order 13087 creates no "special privileges," "special preferences," "quotas," or 
"affirmative action" for lesbian and gay federal civilian employees. Instead, the executive order 
ensures equality and fairness by bringing uniformity to a multitude of already existing federal 
non-discrimination policies. 

MYTH 

The President, in issuing Executive Order 13087. has exceeded his authority and 
bypassed Congress and the American people. ' 

FACT 

As the federal government's chief executive, the President has the power to establish the 
personnel policies of his Administration. This authority emanates from Article II of [the 
Constitution. As the President acknowledged, however, when he issued Executive Order 13087, 
this executive order "does not and cannot create any new enforcement rights (such as the ability 
to proceed before the Equal Employment Opportunity Commission or a direct judicial cause of 
action). Those rights can be granted only by legislation passed by the Congress, such as the 
Employment Non-Discrimination Act." , 

Presidential authority to prescribe regulations for the conduct of federal civilian 
employees has long been established. Such uses of that authority allowed President Reagan to 
require dmg testing in the federal civilian workforce (Executive Order 12564), and President 
Bush to set forth principles of ethical conduct for federal civilian employees (Executive Order 
12674). ' 

W O R K I N G F O R L E S B I A N A N D C A Y E Q U A L R I G H T S . 

noi Uth Stnn NW, Suite loo Washington, D.C. 2000̂  



MYTH 

Executive Order 13087 applies to federal contractors and subcontractors, and state and 
local governments. I 

FACT 

The scope of Executive Order 13087 is limited to that ofthe underlying executive order. 
Executive Order 11478, which does not apply to federal contractors or subcontractors, or state or 
local governments. The prohibition against discrimination in the employment policies of federal 
govemment contractors and subcontractors is based on a completely different executive order. 
Executive Order 11246, issued by President Lyndon Johnson in 1965. 

MYTH 
I 

Because the term "sexual orientation " is not explicitly defined, it could include 
homosexuality, bisexuality, transexuality, bestiality, incest and even pedophilia. 

FACT 

It is well established that the term "sexual orientation" means homosexuality, bisexuality, 
and heterosexuality. The same definition is also included in the Employment Non-
Discrimination Act (S. 869, H.R. 1858). In the Hate Crimes Statistics Act of 1990, the term 
"sexual orientation" is defined as "consensual homosexuality or heterosexuality." The Federal 
Bureau of Investigation also collects statistics on hate crimes perpetrated against individuals on 
the basis of bisexuality. 
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Part 3. EQUAL EMPLOYMENT OPPORTUNITY 
I 

Thc National Republican Congressional Committee is an equal opportunity 
employer. No person shall be discriminated against in employment because of such 
individual's race, marital status, religion, family responsibilities, color, sex, age. sexual 
orientation, handicap, personal appearance, national origin, matriculation or pther status 
or condition that is protected by applicable law, including the District of Coliimbia 
Human Rights Act. The Committee's policyi6f maintaining a work environment free of 
unlawful discrimination also includes the right to freedom from sexual harassment. 
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by .lames F. Kennedy 

Article Two, Section fhiee ofthe Uni Led Slates Constitution says that the President 

"shall take care that the laws be laithfiJlly executed." Fvery President since George Washmgton 

has fulfilled that constitulional obligation in part by i.ssuing orders execuling laws pitsscd by thc 

Congress. 

Some executive orders are basic: ordering thai Hags be llown at half-stafl'in honor of a 

deceased notable, for example, or ordering lhat federal offices be closed the day after Christmas. 

Others are more .sweeping: President Lincoln freed the slaves with ibe stroke oi'his pen in ihe 

Emancipation Proclamation. President Truman iniegraled Ihe Armed Forces in 1948 with an 

Executive Order. Presideni Kennedy issued an order establishing the Peace Coi^s in. 1961. 

In fact, since rhe governmenl began keeping count earlier this century, presidents have 

i.s.sued nearly 13,100 executive orders. President Franklin Roosovcll. lacing such dire issues as 

thc Depression and World War II . issued orders at the rate of about one each day. President 

Climon, like Presidents Reagan and Bush before him, has issued Executive Orders a,little less 

lhan once a week, on average. 

One such order came oji July 9, when the President empowered the Ollice of Personnel 

Management lo lermiiuile health insurers from federal employee health plans if ihey are noi in 

compliance with ihe Kennedy-Kas.scbaum health care legislation. That law enables more 

Americans to acquire and keep healih insuriincc if they have pre-existing medical conditions and 

they change jobs. By making compliance with the law a condition ol'having access thousands 

of federal employees, this order (which is technically in thc form of an Executive Memorandum) 

encourages the 350 insurance companies who do business with the federal govermnent to abide 

by thc letter and spirit ofthe Kennedy-Kassebaum legislation in ihcir provision of insurance lo 

all citizens. As President Clinton said in announcing his decision, "If you say no' to people 

with pre-existing conditions, ihe federal government will say no' to you." 

YVJ a3M 86/ST/i.O 



Earlier this year, on March 13. ihe President is.sued an Executive Order to increase 

employment of adults with disabilities. The order was suppoitive tif the goals outlined in the 

Americans wilh Disabilities Acl of 1990. It calls for ihe eslablisliment of a National Task Force 

on Employment of Adults wilh Disabilities to create a coordinated and aggressive national policy 

to bring adulis with disabilities into gainfiil eniploymeni al a rate that is as close a.s possible lo 

Uiat ofthe general adult population. "Since 1993, we have created 15 million newjobs," said 

President Clinton in announcing the Fxeculive Order. "But the unemployment rate among 

people with disabiliiies is tar too high." Through ihis exercise of presidential authority, there is 

hope that such a disparity may soon begin lo narrow. 

Noi surprisingly, presidential critics throughout hisLory have found fault with various 

Executive Orders. Members of Congress take lo the floor ofthe House or the Senate to decry 

"overreaching" Executive Orders issued by a President (who is usually of ihe opposite party). 

Sometimes they engage in legislative efforts to undo ihe effect of an order. Attacks on 

presidemial decisionmaking can also be found in court cases, as various aggrieved parties file 

suit against the federal government to overturn Executive Orders - sometimes success|-ully. The 

President's health insurance order, for example, was quickly criticized by health insurers and 

their political allies. ^ (is-Mt^o/ie. ! 

Ihe i^tcontentious vkbat^iaj emerged over Executive Order 13087, issued by 

Ihe Presideni on May 28, 19^8. fhe order bars discrimination based on sexual orienlalion in ihe 

federal civilian workforce. It does .so by amending E.KCCutivc Order 11478, issued by President 

Nixon, which btmncd discrimination by the federal government based on race, color, religion, 

sex. national origin, handicap or age. 

Representative Joel Hefley (K-CO) has sought lo undo the effect of Executive Order 

13087 by proposing an amendmeni lo an appropriations bill which would effectively legitimize 

discrimination by the federal govermnent against its own citi/en.s based solely on sexual 

orientation. It is our view lhal such unfairness is out of step with mosi Americans' sense ofnghl 
I 

and wrong. 
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Beyond the particulars of that debate, however, is the question of whether Presideni 

Clinton's auihonty to issue such an Executive Order is clear. We believe the answer is a 

resounding "yes." Executive Order 15087 does not rcllect any new policy and creates no new 

law. Wilh regard to adding "sexual orientation" to the list of prohibited bases for discrn̂ ^̂ ^̂ ^ 

the President relied on his authority under thc civil service law^ofWf?. which prohibits '"•^J-fjf^ 

"discrimination for or against any employee or applicant for employment on the basis of conduct 

with does noi adversely affect the perfomiance of ihc employee or applicant or the perfomicmce 

of others." That most certainly would apply to the sexual orientation of employees or applicants. 

S i«ee -W«.4^y federal agencies have issued regulatioi^felriiplentent the law in a way that 

includes sexual orientation. President Clinton's Executive Order simply makes the pblicy 

imiform for the entire civilian federal workforce. 

Those who question the President's auihonly lo issue such guidelines governing federal 

employees must also - if they are con.sistent - question Presideni Reagan's authority to issue 

Executive Order 12564. which requires a drug-free federal workplace. They mast also question 

finfi i^f^ President Bush's Executive Order 12674, setting Ibrih principles of ethical conduct ibr 

/juesf̂ on government employccs> It would not make sense to contend ihat a President can regulate the 

pdRSidatif ethical conduct of federal employees and î eqtttre drug lesling.xbut cannot instruct them to rclVain 

. from di.scriminaiory conduct^W-M ^«*W«^'^'''^'>'»- ' 0 ' (J 

jjonm^S But consistency and common sense do not underlie the arguments of those who oppose 

(̂ {i(jM(\if)̂ <^ Qjl̂ g,. if xecuiive Orders. That's because the heart of their criticism is not a concern about 

^) presidential abuse of authority. At the heart is a fundamental disagreement over policy and, in 

(jniil(r\(mf '-^ politically-inspired desire lo do"damage lo thc President. 

on Thai is really what the recent tluriy of attention over Executive Orders is all| about. 

'^'^> Republicans in Congress cannot quite decide whether they want to fashion a "do nothing" or a 

, everything" Icgacv this vear. They have Itiilcd lo set a policy agenda and they have failed lo 

^ \ 0 , produce a meaningful legislative record. Wilh so little to show ior their own efforts, ihey do not 

-{&£lZ)R̂ . like lo see the Pre.sident occupying center stage as he goes about the people's bu.sines5 and 

exercises leadership on issues that matter to thc American public. Even the conservative 

Washington l imes, in an editorial otherwise attacking the President's use of Executive Orders, 

argues that the best way for Republicans lo coiuiter President Clinton "is to get a legislative 

YV.-l oc :6T a3M R6/ST/iO 
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agenda of their own together and push it all the way to the president's de.sk." 

The Republican lack of an agenda going into the suirimer recess in an election year is a 

remarkable thing, deserving further coverage on its own. But at least it helps to explain why 

some Republicans arc so anxious to criticize the decisive actions of a President who cleariy does 

have an agenda and a willingness to use his power to make things happen. 

After all, making things happen is whal leadership is all about. Executive Oijders arc one 

way presidents ofthe United States can exercise leadership and "take care that the laws are 
1 

faithfully executed," just as they swear lo do every Inauguration Day. 
I 

(James E. Kennedy is Special Advisor To The While House Counsel. Prior to assuming this 

position in January, he worked as Issues Director for Standard & Poor's in New York, and 

before that he spent nearly 18 years with Senator Joe Liebemian) 
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636-8836 • FAX (202) 529-2484 

ONTHENEWSl 
Douglas Burton 
Associate Editor 

9 July. 1998 
burton @ twtmail .com 

Mr. James Kennedy 
The White House Counsel's Office 
1600 Pennsylviania Ave. N.W. 
Washington, D.C, 20500 

Dear Mr. Kennedy, 

I 
Fhis is a request for an essay by James Kennedy. 

As you may know, Insight has long been committed to airing both sides of 
contentious issues. Insight's "Symposium" section has been the venue for 
articles by several other Administration officials, including Education Secretary 
Richard Riley, Secretary of Transportation Rodney Slater, Secretary of Energy 
Federico Pena. EPA Administrator Carol Browner and Census Bureau Director 
Margaret Farnsworth Riche opposed by the essays of Republican lawmakers 
and conservative intellectuals (see enclosures). 

The question we would like you to address is; "Has the President made 
appropriate use of executive orders? That is the general idea, and we can 
further refine the question. As you know, the executive order is a hot topic for 
many columnists of late (see enclosures). An opposing essay likely will be 
written by Rep. Joel Hefley of Colorado. No doubt your comment on this issue 
will frame one side of the national debate, and will be read by policy makers in 
Washington as well as Insight's national audience. 

Your essay should be no more than 1,700 words in length, and we would need 
a color portrait of you. We are prepared to publish your essay as soon as it is 
available, but we hope to have it in our offices by the morning of July 15. 
Sample Issues of Insight enclosed by separate cover; please see the, 
"Symposium" section for examples of the point-counterpoint debate format We 
look forward to working with you! 

With Best Regards. ' 

Douglas Burton 

Yvj Tc^ei am se/sT/io 



M E M O R A N D U M 
I 

TO: BRUCE REED, ELENA KAGAN 

FROM: TOM FREEDMAN, MARY L. SMITH 

RE: EXECUTIVE ORDER ON SEXUAL ORIENTATION 

DATE; JULY 15, 1997 
I 

SUMMARY 

In response to your request to draft an executive order prohibiting discrimination 
regarding sexual orientation, enclosed is a draft executive order modifying Executive Order 11478 
which concerns discrimination in the Federal Government. 

There currently is no executive order concerning discrimination based on sexual 
orientation. As the result of an Office of Personnel Management recommendation, most of the 
agencies currently have explicit policies that prohibit discrimination based on sexual orientation, 
with the notable exceptions of the Department ofDefense and NASA. Statutory authoirity seems 
to exist for prohibiting discrimination based on sexual orientation in the Civil Service Reform Act 
(CSRA), which covers certain federal employees. 

Currently there are two bills on the Hill, one in the House and one in the Senate, that 
would prohibit discrimination based on sexual orientation. 

STATE OF THE LAW 

I. POLICY STATEMENTS 

On March 10, 1997, OPM issued a recommendation to all agencies that they "issue a 
strong management statement which clearly defines the Federal Government's policy with regard 
to discrimination based on conduct which does not adversely affect the performance of|employees 
or applicants for employment." The Federal Government's policy includes discrimination based 
on sexual orientation. The March 10, 1997 memo was a reiteration of two previous OPM 
memoranda that discussed the Federal Government's policy on discrimination in employment, one 
dated May 12, 1980, and one dated Febmary 17, 1994. During President Clinton's firsfterm, 
most of the agencies complied with OPM's recommendation by issuing a policy statement 
prohibiting discrimination, explicitly including discrimination based on sexual orientation, with 
two notable exceptions. The Department ofDefense appears to have taken no action to issue a 
policy statement. In addition, NASA's General Counsel explicitly refused to issue a policy 
because he believed that a policy statement was not necessary because employees were already 
adequately protected and to issue a new policy would elevate discrimination based on sexual 



orientation above other types of discrimination. 

H. CIVIL SERVICE REFORM ACT 

5 U.S.C. section 2302(b) states that "[a]ny employee who has authority to take, direct 
others to take, recommend, or approve any personnel action, shall not, with respect to such 
authority: 

(10) discriminate for or against any employee or applicant for employment on the basis of 
conduct which does not adversely affect the performance of the employee or applicant or 
the performance of others; except that nothing in this paragraph shall prohibit an agency 
from taking into account in determining the suitability or fitness any conviction of the 
employee or applicant for any crime under the laws of any State, or the District of 
Columbia, or of the United States. 

In a Civil Service Bulletin dated December 21, 1973, the Civil Service Commissipn stated: 

You may not find a person unsuitable for Federal Employment merely because that person 
is a homosexual or has engaged in homosexual acts, nor may such exclusion be based on a 
conclusion that a homosexual person might bring the public service into contempt. You 
are, however, permitted to dismiss a person or find him or her unsuitable for Federal 
employment where the evidence establishes that such person's homosexual conduct affects 
job fitness —excluding from such consideration, however, unsubstantiated conclusions 
concerning possible embarrassment to the Federal service. 

In Ashton v. Civiletti. 613 F.2d 923, 927 (D.C. Cir. 1979), the court cited the aboye 
bulletin as the policy "applicable to the great bulk of employees in the federal service." 

In the May 12, 1980 OPM memorandum cited above, the Director of OPM elaborated on 
the Civil Service Reform Act's prohibition of discrimination based on non-job-related conduct by 
stating: "Thus, applicants and employees are to be protected against inquiries into, or actions 
based upon, non-job-related conduct, such as religious, community or social affiliations, or sexual 
orientation." In February 17,. 1994, OPM reiterated that the "1980 memorandum continues to 
reflect the Federal Government's longstanding policy on the matter of discrimination based on 
non-job-related conduct." 

THE HILL 

I . H.R. 1858 by Rep. Shays (R-CT) on 6-10-97 (150 cosponsors). EMPLOYMENT 
NON-DISCRIMINATION ACT OF 1997. This Act prohibits employment discrimination 
based on sexual orientation. The Act provides the remedies provided in Title VII ofthe Ciyil 
Rights Act of 1964 for aggrieved individuals. However, the Act does not apply to the provision 
of employee benefits. 



2 S. 869 by Sen. Jeffords (R-VT) on 6-10-97(33 cosponsors). EMPLOYMENT NON­
DISCRIMINATION ACT OF 1997. This Act is essentially the same as H.R. 1858 al)ove. 

3. S. 47 by Sen. Helms on 1-21-97. This bill prohibits the executive branch of the federal 
government from establishing an additional class of individuals that is protected against 
discrimination in federal employment other than those classes identified in the Civil Rights Act of 
1964, the Age Discrimanation in Employment Act of 1967, and the Rehabilitation Act of 1973. 

WHAT AGENCIES HAVE 

• NASA refused to adopt a policy. 
• The Department ofDefense does not have a policy. | 
• Agencies that have adopted a policy of prohibiting discrimination based on sexual 

orientation: Department of Commerce, Department of Health and Human Services, 
Department of Housing and Urban Development, Department of the Interior, Department 
of Justice, Department of Labor, Department of State, Department of Transportation, 
Department of Treasury, Department of Veterans Affairs, Small Business Administration 

OPTIONS 

1. Modify Executive Order 11478 entitled "Equal employment opportunity in the 
federal government" to add sexual orientation as a category to Section 1. 

PROS: This would be the most efficient method to include sexual orientation because 
E.O. 11478 already covers the topic of discrimination. 

CONS: Sections 3 through 5 of E.O. 11478 discuss the EEOC. Title VII ofthe Civil 
Rights Act of 1964, 42 U.S.C. sec. 2000e, prohibits discrimination only on the basis of race, 
color, religion, sex or national origin. The Age Discrimination in Employment Act of 1967 
prohibits discrimination on the basis of age. The Rehabilitation Act of 1973 prohibits 
discrimination on the basis of physical or mental disability. By adding "sexual orientation" to 
Section 1 of E.O. 11478, Section 1 will no longer mirror the classes of prohibited discrimination 
in Sections 3-5. Some persons may perceive that the President is trying to legislate via executive 
order. 

2. Create a new executive order with only sexual orientation as a category of 
prohibited discrimination, 

CONS: This may single out sexual orientation too much. Some persons may perceive that 
sexual orientation is entitled to greater protection than other types of discrimination. 
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FROM :REP BRRNEY FR R N K 202 225 0182 1998.07-28 17:, 37 R578 P. 02/0k: 

Dear Colleague: 

Because you may have seen a recent Dear CoUeague conceming the Hefley Amendment to 
the CJS Appropriations bill entitied "JUST THE FACTS ON E.O. 13087," we thought it useful 
to provide two fects left out of that letter which are veiy relevant; 

• The White House, which issued the Executive Order and is given by U. S. statiite the 
authority to pass regulations conceming the conduct of federal employees, has istated 
conclusively that Executive Order 13087 does not authorize affirmative action,' nor does it 
require or even pennit statistical record-keeping. In a letter from the White House 
Counsel to the Director ofthe Office of Personnel Management (a copy of which is on the 
reverse of this letter) the White House states unequivocaUy : 

The purpose of Executive Order 13087 is to confinn and make 
unifomi the existing bar on discrimination based on sexual 
orientation by amending Section 1 of Executive Order 11478 to 
add sexual orientation to the categories for which 
discrimination has been expressly prohibited. Executive Order 
13087 does not authorize afTirmative action policies, such as 
recruitment, reporting, or goal-setting based on sexual 
orientation. As a result of this executive order, it is not 
intended that agencies take steps to determine the sexual 
orientation of current or prospective employees or to keep 
tallies regarding the sexual orientation of current or 
prospective employees. 

There will simply be no affirmative action based on sexual orientation in the federal govemment 
as a result ofthe Executive Order which ensures uniform anti-discrimination policies. 

• While the CRS Report raises the specter of affinnative action and recordkeeping based on 
sexual orientation, it fails to note that protections against discrimination based on religion 
and age, which were a part ofthe ori^nal Nixon executive order, have not given rise to 
affirmative action or recordkeeping. The Executive branch has undertaken no i 
affirmative action or recordkeeping on these bases. Indeed, protection against sexual 
orientation discrimination has been in place in many Federal agencies, and no affinnative 
action nor recordkeeping on this basis has resuhed. 

The CRS Report is rife with speculation - "it is quite possible," ''could require," , "COM W 
cwiceivably provide," "appears" "could at least have some policy implications," etc But the 
President has made clear the intent and scope of E.O. 13087. The White House has the power to 
decide and has determined that protecting employees from discrimination based on sexual 
orientation does not authorize nor will it permit affirmative action based on that status. 
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Kevin Layton 

MESSAGE: 

Mary, 

This is what we havc.at this point it appears unlikely that we will be mounting any major opposition to this - unless 
there are significant weakness and/or problems that can be identified on your end. Let me know what you find out. 
Thanks again. 

CONFIDENTIALITY NOTICE j 

This facsimile is intended only for use by the addressee/s named above and contains legally privileged aad/or 
confidential information from the Human Rights Campaign. I f you are not an intended recipient, do not disclose, 
copy, distribute, or take any action in reliance on the document/s hereby transmitted. Instead, please notify us 
at the above listed telephone number immediately in order to arrange for the return of this facsimile to us at no 
cost to you. 
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Bnitcd 3tatcs Senate 
WASHINGTON, DC 20510-2203 

July 2/, 1998 

Fami ly Impact Statement Ac t 

Dear Colleague: 

This week, we wiU be offering the Fanuly Impact Statement A^^jS lOO^as an 
amendment to the Treastiry Postal Appropriations bill. As you may be aware, last year 
President Clinton repealed an executive order that reqtiired agencies to review proposed 
polides and regulations for their impact on the fsimily. 

We believe that protecting America's families should be a priority for any govemment 
agency when considering new regtilations. That is why we introduced legislation last 
year to reinstate this policy. We can think of no better requirement-for any regulation-
or policy proposal than a review of how it cotild impact the American family^ 

This legislation would simply require agencies to issue a statement on how the polides 
and regulations it implements effects families in the following ways: 

Does this action strengthen or erode the authonty and rights of parents in education, nurturing, and 
supervising their children? i 

• Does if strengthen or erode the stability of the family, jniHicularly the Tnarital commitment ? -
• Does it help the family perform its function, or does it substitute gaveriment activity for that 

function? 
• Does it increase or decrease family earnings, and do the proposed benefits justify the impact on the 

family budget? 
• Can the activity he carried out by a lower level of govemment or by the family itself? 
• Whal message, intended or otherwise, does this program send conceming the status cf the family? 
• V/hat message does it send to young people conceming the relationship between their behavior, their 

personal responsibility, and the norms of our society? 

Please contact Brandi Laperriere (4-3807) with Senator Abraham's office if you need any 
additional information. 

Sincerely, 

l/auch Faircloth ^ V/ Spencer Abraham 

Tim Hutchinson 
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lOSra CONGRESS 
1ST SESSION S. 1002 

To require Federal aeencies to assess the impact of poEdes and regulations 
on faxoilies, and for other purposea. 

JN THE SENATE OF THE UNITED STATES, 

JuiiY 10, 1997 

Mr, ABRAHAM (for himself, Mr. FAEECLOTH, Mr. SESSIONS, Mr. HUTCHIN­

SON, Mr. DEWINE, Mr. CoATS, Mr. AsHCROrr, Mr. CovEKDEui, Mr. 
SMITH of New Hampahire, Mr. NICKLES, and Mr. HELMS) introduced 
the following bill; which was read twice and referred to the Committee 
on Governmental AfEsirs 

A B I L L 
To require Federal agencies to assess the impact of policies 

and regulations on families, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives ofthe United States ofAmericd in Congress assembled, 

3 SECTHON 1. PUBPOSES, 

4 The purposes of this Act are to— 

(1) reqTiire agencies to assess the impact of pro­

posed agency actions on family well-being; and 

(2) improve the management of executive 

branch agencies. 
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' • - 1 SEC. 2. DEFINniONS. 

2 In this Act— • 

j 3 (1) the term "agency" has the meaning given 
I *• I 

"i 4 the term "Executive agency" by section 105 of title 

5 5, United States Code, except such term does not in-

6 elude the Greneral Accounting Office; and • • •• ! 
; - : .. 7 (2) the term "family" means— 

8 (A) a group of individuals related by blood, 

9 marriage, or adoption who live together as a 
i 

:-̂  :-̂  ] • y ' :y::- 10 sinsie household; and 
s'!!̂ '̂ ^̂ ^̂ ^̂ ?̂ :̂ *?-/̂ ' 11 (B) any individual who is not a member of 

12 such group, but who is related by blood, mar-

13 riage, or adoption to a member of such group, 

14 and over half of whose support in a calendar 

15 year is received from such group. 

16 SEC. 3. FAMILY POLICYMAKING ASSESSMENT.; 

17 Befbre implementing pohcies and regulations that 

18 may affect family well-being, each agency shall assess such 

19 actions with respect to whether— 

20 (1) the action strengthens or erodes the stabil-

21 ity of the family and, particularly, the marital com-

22 mitment; 

23 (2) the action strengthens or erodes the author-

24 ity and rights of parents in the education, nurture, 

25 and supervision of their children; 

•S 1002 IS 
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1 (3) the action helps the family perform its func-

2 tions, or substitutes govermnental activity for the 

3 function; 

4 (4) the action increases or decreases disposable 

5 family income; 

6 (5) the proposed benefits of the action justify 

7 tbe financial impact on the family; 

8 (6) the action may be carried out by State or 

9 local govemment or by the family; and 

10 (7) the action establishes an impHcit or explicit 

11 policy— 

12 (A) concerning the status of the family; 

13 and 
i 

14 (B) conceming the relationship between 

15 the behavior and personal responsibility of 

16 youth, and the norms of society. 
1 

17 SEC. 4. GOVERNMENTWIDE FAMILY POUCY COOBDINA. 

18 TION AND REVIEW. 

19 (a) CERTIFICATION AND RATIONALE.—^With respfeet 

20 to each proposed policy or regulation that may affect fain-

21 ily well-being, the head of each agency shall— ' 

22 (1) submit a -written certification to the Direc-

23 tor of the Office of Management and Budget and to 

24 Congress that such policy or regulation has been as-

25 sessed in accordance with this Act; and 

•S 1002 IS 
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1 (2) provide an adequate rationale for implemen-

2 tation of each policy or regulation that may nega-

3 tively affect family well-being. 

4 (b) O F F I C E OF MANAGEMENT AND BUDGET. The 

5 Director of the Office of Management and Budget shall— 

6 

7 

8 

9 

10 

11 

12 

(1) ensure that policies and regulations pro-

posed by agencies are implemented consistent with 

this Act; and 

(2) compile, index, and submit annually to the 

Congress the written certifications received', pursuant 

to subsection (a)(1). i 

(c) OFFICE OF Poucy DEVELOPMENT.—The Office 

13 of Pohcy Development shall— 

14 

15 

16 

17 

18 

19 

20 

21 

22 

(1) Eissess proposed pohcies and regulations in 

accordance with this Act; 

(2) provide evaluations of pohcies and regula­

tions that may affect family well-being to the Diree-

tor of the Office of Man&gement and Budget; and 

(3) advise the President on pohcy and regu-

latoiy actions that may be taken to strengthen the 

mstitutions of marriage and family in the United 

States. 

•S 1002 IS 
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1 SEC. 5. ASSESSMENTS UPON REQUEST BY MEMBERS OF 

2 CONGRESS. 

3 Upon request by a Member of Congress relating to 

4 a proposed policy or regulation, an agency shall conduct 

5 an assessment in accordance with section 3, and shall pro-

6 vide a certification and rationale in accordance with sec-

7 tion 4. 

O 
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TO CJS Ai^mOPRIATIONS BILL 
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MANY RELICIOUS GROUPS OPPOSE 

PearCpUcague: J: • 

I wonld like to make you jiMwre of the letter I received fimn several gioiiiB who wrote 
pgai4l|ig the npoomiog Hefley Afitendmoit to tbe Comma te, Justice, State Appropriatians bill 
viiiidi wOl likely leuh the floor tbday. . 

I hope you wiU join me in votiog aguntf this misconceived m 

if.MeGovem 
Jttemly of Cbngieis 

July 23,1998 
Dev Bcpntialative: 

Qn||di>lf <tf ̂  andHsigned idigiiius deDamiiaiioiii ind oigamzadons, we uigcyou to oppose the Hefley 
amê tamiit VUcIiwIU be allied lo die QammnGC. SOB, aod Judkiixy Appropiiatioot biU (H.R. 4276). 
BcpifKiit^lfa Jod HcSey (H-OO) is eqwied to offer an amrmlinent to got die recent ClijitoD Executive Order 
mWi»̂  â itm̂  'ĝ gaial oiientiileD to the nomfiiMBdiaiioii policy of the fsdenl govenuueat. 

BxaortivBOnic'wwisiiuAbyiltcfidBiitClint^ This ExccntWc Older breaks no 
new pound aod creites DO iKwUw. Unmly'jioBndsdie.esisiiiiB fiedeiBl (xccutiw 11478)goveniin8 
equal euniluyiUMt myuttimfcy by adding die tenn imial arientatibn, bringing nmch needed unifonnity and 
effecjfveneat 0 exiidng noadisciiDBisaiioa 

We i T ^ l w that there aie ifaeoloî bal differencei of belief on the iisQe of homosexuality among people of 
faith, Sudi ̂ iUteitaix$ exist between and'even wiihla our many denominations. Yet we abo lecognize die God-
givBq worth aad disaliy of fveiy ta!divfdu|Ii Xflre the nudoiiy of Ameiicans, most people of faiih still believe tbat, 

Atfftrt^T^ IP our tbeolô cal views, dbdimlnaDOD in tbe workplace based on sexual orleoiatioa is 

We pic clearly of ope voice in opposing disdimiiiatian on the basis of sexual oiienoilon in federal civilian 
eiqilfymeql, Ibe H^lcy aj/̂ iHUimnî  jdein and simple, attempts to make diat discrimination legal. It is OUT belief 

ĝaptaytiu should be juidged on dteh job perfbnnance, not their sexual oricnlation. • •» -
We believe (pftimess. Indeed oor Gudi calls us toisiniess. AH of ns are dinunished when individuals are 
piev|nted tvn oonbibutiqg ihe fiill measure of their talent and ability to society. We urge you to vote NO on the 
Hefljî  as a oaner ofbasic lUraefS-

SiDC4)rety. '. -C, 

Anwficaii Friends Service Committee 
Amejican Jewish Opagtess ' ' 
Csiqal Cuuteeiice of American Rabbis 
Chnteh Wonten United 
Eqo4 Partnen la Fhlih 
jewhfh PT l̂flll'tll'̂ '"'** Federation .' , >• 
Ucnymte Ccsa4 Cnmitiiiier. Washington Office 
Npiqpa] Coimca of Jewidi Women r i . 
TV (ptetfafib AQBDce 
Ugiiyian Untwanwllit Association of Oongngations 

American Jewish Committee 
Asti'Dethnaiion League 
Ctanrdi of thc Brethren. Washington Office 
Episcopal Chmch 
Ftitads Commiiiec on Nstionsl Legislation (Quaken) 
Lndman Office of G r̂tfi iifiwnTal AflUis, 

Evangelical Lutheran Church in America 
Ê eabylerian Chmch (USA), Washington Office 
UfaioB of American Hebrew Congregaoons 
United Cbuicb of Christ, Office .for Church in Society 
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Date: 

To: 

From: 

Pages: 

Comments: 

Ju ly 2 7 , 1 9 9 8 

Richard Socarides 4 5 6 - 6 6 8 2 

Mark D. Agrast , Counsel - Legislat ive Director 

1 2 , including th is cover sheet . 

A t t a c h e d , as promised, are our latest Dear Colleague let ters on 
Hef ley; our handbil l to be d is t r ibu ted on the f loor ; and the CRS 
report on the President 's Execut ive Order. 

I th ink w e wou ld be iTe lTadv isa^Whave a ready response to the 
speculat ions of the(CRS analys t w i r h 
impl icat ions. Please 

regard to the a f f i rmat ive act ion 
w h a t your legal fo lks recommend . 

\ 
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Congress of ttjc Amtell States 
^Bastjington. QC 20515 

July 21. 1998 
I 

DEFEND EQUAL OPPORTUNITY F O R F E D E R A L WORKERS: 
OPPOSE T H E H E F L E Y AMENDMENT , 

TO THE C O M M E R C E - S T A T E - J U S T I C E APPROPRLVTIONS B I L L 

Dear Colleague: I 

On May 28,1998, President Clmion signed an executive order prohibiting dikrimination based 
on sexual orienlalion in the federal civilian workforce. The order extends to gay and lesbian 
employees the same equal opportunity long afforded to women, seniors, persons with disabilities, 
and members of racial, eihnic and religious minorities. 

Wc understand that Congressman Hefley will seek to attach a floor amendment to the 
Commerce-State Justice Appropriations bill to prohibit the government from implementing this 
executive order. We strongly urge you to OPPOSE this amendmenL 

1 

You wil l no doubt hear that the executive order grants "special rights" or "special status" to 
homosexuals. This is not tme. An executive order issued by President Nixon ini 1969 granted the 
same "special status" to federal workers who are subject to discrimination because of "race, color, 
religion, sex, national origin, handicap, or age." President Clinton's order merely adds the words 
"or sexual orientation" to the list No quotas. No affirmative action. No "special rights." 

In so doing, it recognizes, as a majority of Americans have, that a person's sexual orientation --
like these other characteristics is irrelevant to work performance, and should not be the basis for 
the denial of a job or promonon. There is nothing "special" about that. .-Vs Supreme Coun Justice 
Anthony Kennedy has written, "These are protections taken for granted by most people either 
because they already have them or do not need them." 

Over 300 members ofthe House and Soiate have acknowledged this, by stating in writing that 
sexual orientation is not a consideration in the hiring, promoting, or terminating of an employee in 
their congressional office. All the President's executive order says is that federal agencies should 
operate the same way. Please vote NO oa the Hefley Amendment. 

For further information, caU Mark Agrast (Delahunt 5-3111) or Kirk Fordham (Foley 5-5792). 

Nancy L. J o i f e n * ^ ^ William D. Delahunt 
Michael P. Forires 
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sphen Horn 

Mark Foley ^ 

Lloyd Doggett 

Martin T. Meehan 

Cynl^a McKinney^ f \ 

Jane Harms 

Dale E. Kildee 
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Congress of rije United g)tate2( 
(Eaasljmston. DC 20515 

July 22, 1998 

MYTHS AND FACTS 
ABOUT THE HEFLEY AMENDMENT 

TO TTR 4276, THE COiMMERCE-JUSTICE-STATE 
APPROPRIATIONS BELL 

Dear Colleague: 

Supporters of the Hefley Amendment make a series of spunous claims in support of their 
efforts. We wanted to set the record straight: 

Myth No. 1: "TTie execuiive order grants "special rights " or "special siaius " lo, homosexuals. 

THE FACTS: The executive order extends to gay and lesbian employees the same equal 
opportunity long afforded to women, seniors, persons with disabilities, and members of racial, ethnic 
and religious minonties under an executive order issued by President Nixon in 11969. President 
Clinton's order merely adds the words "sexual orientation" to the list of factors that are irrelevant 
to work performance, and should not be the basis for the denial of a job or proihotion. There is 
nothing "special" about that. 

.Myth No. 2: "The execuiive order mandates 'affirmative action 'for gays and lesbians. " 

THE FACTS: The executive order no more requires aflirmauve action |based on sexual 
orientation than President Nixon's executive order required afSnnative action based on age or 
religion, hi fact, the President could not mandate afBrmanve action for gay and lesbian employees 
even i f this were his inteniioir Only Congress has the authority to extend Title Vn remedies such 
as affirmative action to new classes of individuals. 

Myth No. 3: "The executive order would protect sexual misconduct on the fob. " 

THE FACTS: The executive order says only that people should not be fired because of who 
they are. It does not immunize misbehavior in the worlqjlace. Inappropriate ciress, language, 
demeanor or behavior remains inappropriate — regardless of who is engaging it. 

Myth No. 4: " 'Sexual orientation ' could mean anything, mcluding incest or pedophilia. " 

THE FACTS: "Sexual orientation" means heierosexuahty, homosexuaUtŷ , or bisexuality. 
Period. This is the universal understanding of the term and — to the extent that it is defined in case 
law or statute — the legal understanding as well. 

I 

Myth No. 5: "The executive order binds private companies lhat have federal contracts. " 



••••••••-»̂  luc cAw,uuvc uiaci w jvc t i uiuy icuciaa v,iviuau cuipioyccb. xi uucb nui dppiy 
to grantees, private contractors, or state and local governments. 

1 

Myth No. 6: "The Presideni has no consiilulional authority to amend a statute. '\ 

THE FACTS: The President has amended a previous executive order, not! a statute. In so 
doing, he has exercised his clear authority (imder 5 U.S.C. 7301) to regulate the conduct of federal 
employees. The executive order is a statement of administration policy which creates no new law, 
but serves to clarify existing legal rights and provides a uniform policy for federal agencies, most 
of which ab-eady have internal pohcies that are working weU. 

We just thought you should know the facts. Please vote NO on the Hefley Amendment. 
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for further information, contact Mark Agrast (Rep. Delahunt) at 5-3111 or Kirk Fordham (Rep 
Foley) at 5-5792. 

Nancy^ J^ison 

Michael P. ForiJes 

Stephen Horn 

Mark ; Foley f 

A. Leach 

Brian P. Bilbray 

Tom Campbell 

Sincerely, 

Richard A. Gephardt 

Lloyd Doggett 

Martm T. .Meehan 

Cynttia AAMcKinney 

- J a n e H a r m a n y A 

/'^ James P. McGovem 



ifeSfSm/^Gihnan Dale E. Kildee 
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DEFEND EQUAL OPPORTUNITY 
FOR FEDERAL WORKERS 

VOTE NO 
ON THE HEFLEY AMENDMENT 

TO H.R. 4276, THE COMMERCE-JUSTICE-STi^TE 
APPROPRIATIONS BILL 

The Hefley amendment would prohibit implementation of a recent Executive 
Order that says that federal civilian workers should not be fired or denied a 
promotion because of their sexual orientation. This is the same protection granted 
by previous executive orders to women, seniors, people with disabilities, and 
members of racial, ethnic and religious minorities. 

The Executive Order does NOT authorize hiring quotas, afBimative action, 
or "special rights" based on sexual orientation. It says only that sexual orientation 
should not be a consideration in the hiring, promotion, or termination of federal 
employees who are doing their jobs — the very policy adopted by over 300 
members ofthe House and Senate for their personal offices. 

Please be advised that the Hefley amendment was revised at the Rules 
Committee in an effort to gain more support. It now also prohibits the use of funds 
to implement a second, unrelated executive order dealing with federalism. Mr. 
Kolbe will offer a separate flmenrimftnt following the vote on the Heflev 
amendment to give Members a clean vote on the federalism issue alone. 

Don't be fooled. The vote on the Hefley amendment is about one thing and 
one thing only: faimess in the workplace. 

STAND UP FOR FAIRNESS AND EQUALITY. 
XJ VOTE NO ON HEFLEY. 

— AUTHORIZED BY CONGRESSMAN DELAHUNT — 
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July 24, 1998 

CRS Report for Congress 
Congressional Research Service • The Library of Congress 

Legal Analysis of E.O. 13087 to Prohibit 
Discrimination Based on Sexual Orientation in 

Federal Employment 

Charles V. Dale 
Legislative Attorney 

American Law Division 

I 

Summary 

E.0.13087 amemis a neariy 30 3rear-old executive OTdet, E.O. 11478, to proKbit 
seaial orientaticm discnminadon in most federal civilian err̂ loymem along with the other 
ftxms ofbias covered by tbe eariier order. The nondiscnmiiiation and aSinnative action 
mandate of the executive order extends to "every aspea of personnd policy | and practice 
in employment, development, advancement, and treatment of civilian employees of the 
federal govemmenL" It applies to dvilian employment by the executive brand), 
induding the military departments, and sundry other agendes but does not covdr the 
umfonned milhaiy. Li addition, although it purports to apply to legislative aind judicid 
branch entities "having posinoos in the ccHrqjemive service," rdatively few such positions 
exist outside the executive branch, and E.O. 11478 has been judicially heldjnot to apply 
to noncompetitive and excepted service personnel. This repon wiD be updated as events 
warranL 

On May 28, 1998, President Clinton issued an amendment to E.O. 11478 which 
states a basic policy of equal employment opporrunity in federal executive branch 
departments and agencies. The original order, as eartier amended, prohibits discrimination 
because of "race, color, religion, sex, national origin, handic^, and age" in covered 
employment and requires each executive department and agency to promote equal 
opportunity through a ''continuing afBrmative action program." The scope of the equal 
opportunity mandate in E.O. 11478 encompasses "every aspect of persormel pohcy and 
practice in employment, development, advancement, and treatment of civilian employees 
ofthe federal government." The Clinton order, E.O. 13087, adds "sexual orientation" after 
"age" as a protected category in Section 1 of the underlying document along with 
qualifying language, in effect, authorizing the expansion of coverage only "to the extent 
permitted by law." 

CRS Reports are prepared for Members and committees of Congress 
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The nature ofthe nondiscrimination and affirmative action obligations imposed on 
federal departments and agencies by E.O. 11478 are spelled out in some gijeater detail in 
Section 2. Thus, each agency head must establish and maintain an "afBrmative program 
of equal employment opportunity" for all civilian employees and applicants emphasizing 
active outreach and recruitment efforts; employee development and training designed to 
fiilly utilize and "enhance" employee skills and advancement opportunities to "their 
highest potential;" training for managers and supervisors to promote "understanding and 
implementation" of the policy; and a system for oversight and periodic [evaluation of 
program effectiveness. Beyond these more or less inward-looking aspects ofthe program, 
federal managers are also directed to "assure participation at the local level with other 
employers, schools, and public or private groups in cooperative effons to improve 
community conditions which affea employabilily . . ." The Equal Employment 
Opportunity Commission has overall responsibility for implementing the executive order 
program through the issuance of rules and regulations which are binding on federal 
departments and agencies. 

When Title Vn ofthe Civil lights Act of 1964 was enacted, federal eniployees were 
not protected since the federal governraenr was specifically excluded from ithe definition 
of an "employer" covered by the Act. Section 701 did, however, provide that federal 
sector employment decisions were to be free from discrimination. The President was 
authorized to issue executive ordws enforcing this policy. '"Providedfurther. That it shall 
be the pohcy ofthe Umted States to insure equal employment opportunities for federal 
employees without discrimination because of race, color, religion, sex or national origin 
and the President shall utilize his existing authority to effectuate this poUcy."' To carry 
out this mandate. President Nixon issued E.O. 11478 in 1969, replacing portions of an 
eariier Johnson Administration directive on the subject.- Pursuant to the order, the former 
Civil Service Commission established comprehensive administrative procedures for the 
investigation and resolution of discrimination complaints by federal employees. However, 
the courts from an early date denied a right to judicial review of discrimination claims 
brought pursuant to the executive order.̂  

The lack of a judicial remedy for federal employees was rectified in 1972 when 
Congress extended Title VII coverage to the federal workplace and provided for de novo 
review in federal court of federal employee discriinination claims following completion 
ofthe administrative process. Explidt congressional ratification ofthe E.O. 11478, as 
then wrinen, was included in § 717(c) ofthe 1972 amendments which authorized private 
civil actions for federal employees complaining of "discrimination based on race, color, 
religion, sex, or national origin." Tn addition, the amendments state: 

Nothing contained in this Act shall relieve any Government ênc>- or ofiBcial of 
its or his pnraary responsibilily TO assure non-discriminahon in emplovmenl as required 

' P.L. 88-352. § 701(b), 78 Stat.241. 232 (1964). 

= £.0.11246 

' Seee.g. Gnooa V. United Slates, 451 F.2d 1271 (8* Cir. 1969), ceit denied 397 U S. 934 
(1970): Brown V. G.S.A., 425 U.S. 820 (1976). 
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by the Consntuhon and scamtes or of its responsibilities under Executive Order 11478 
relating to equal cntplcvment opportunity in the Federal Government.̂  ' 

The Civil Service Commission's responsibility for enforcing Titie VTT and Ithe Executive 
Order was transferred to the EEOC pursuant to Reorganization Plan No. !l of 1978 and 
the Civil Service Reform Art of 1978. The EEOC carried forward the jCommission's 
regulatory enforcement scheme which was incorporated into the EEOC's overlapping 
statutory jurisdiction. i 

The EEOC regulations elaborate upon the responsibility of federal departments and 
agencies for maintaining an "affirmative program" of equal employment opportunity as 
required by § 717 and the Executive Order. Aside fi-om procedures for processing 
complaints of discrimination, those rules focus on two major aspects' of a federal 
employer's compliance with nondiscrimination requirements. First, they make clear that 
the equal opportunhy mandate extends to all of a depanment or agency's "personnel 
policies, practices, and working conditions"-inciuding job advertising,! recruitment, 
training activities, promotion, disciphne and discharge, etc. Secondly, the regulations 
emphasize the need for measures to inform and educate other employees, supervisors and 
managers in particular, conceming their role in program implementatioio. Thus, the 
governmental employer is to "enlist th[e] cooperation" ofthe agency's general workforce 
and labor organizations and must take "appropriate disciplinary action" against 
discriminating employees. Similarly, managers and supervisors are to;be provided 
"orientanon, training, and advice" on the program with their participation a factor in the 
evahiation of their job performance. i 

The meaning of the afBrmative acrion for administrative implementation of the 
executive order as apphed to sexual orientation is a matter of speculation. As generally 
enforced by courts and administrative agencies with respect to race, ethnicity, or gender, 
however, affirmative action may encompass a broad range of minority hiring preferences 
or other race- or gender-conscious efforts to increase workplace participation of 
previously excluded groups. For example, § 717 of the 1972 Title VII amendmems was 
reinforced by the 1978 Civil Service Reform Aa which inchided a mandate; for a federal 
"minority recruitmem program" designed to eliminate "underrepresentation" of minority 
groups in specific job categories. The EEOC and the OflBce of Personnel Management 
have issued rules to guide monitoring and comphance of minority recrtiitment programs 
adopted by individual federal agencies. Among various other specified requiriements, each 
agency plan "must indude annual specific determinations of underxepresentarion for each 
group and must be accompanied by quantifiable indices by which progress toward 
eliminating underrepresentation can be measured."* Although not direcdy applicable to 
enforcement of equal opportunity based on sexual orientation, it is quite possible that 
similar statistically—based techniques would be developed for this purpose as well, 
particularly given the current state of consolidated admhustration of EEO compliance 
under the executive order and these other federal laws. If so, it could require 
recordkeeping by agendes of workforce composition based on sexual orientation. 

M2 U.S.C. 2000e-16(c). 

' 5 u s e. § 720.205(bX1998). 
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The effect of the Clinton Administration order on federal health insurance, family 
leave, and other employment benefits for federal employees that include marital status 
distinctions would probably be marginal. Definitional aspects of family relationship, i.e. 
husband, wife, spouse etc. required for participation in most such prograrns are set by 
statute.* Thus, any claim of sexual orientation discrimination resulting from the denial of 
benefits to any person not the spouse or child of an employee—or an agency's voluntary 
adoption of domestic partnership polides— would for many federal purposes be contrary 
to law and outside the scope of E.O. 13087. But in light of the U.S. Supreme iCourt ruUng 
last term in Oncaie v. Sundowner Offshore Services //ic.'- finding that Titie VII prohibits 
same-sex harassment— the new order could require agendes to take actions to prevent and 
remedy harassment of employees based on their sexual orientation. Such anti-harassment 
pohcies could indude agency-sponsored training programs to foster awareness and 
appreciation of diversity in matters of se.xual orientation. Employees objecting to 
compulsory attendance at such pirograms on moral or religious grounds may enjoy 
uncertain constitutional protectioa* However, objectors might in some circumstances find 
rdief in the EEOC regulations which require agendes to "reasonabl[y] accominodate" the 
rdipous needs of employees when this can be done without "undue hardship" to agency 
business.' Nor would the amended order necessarily preclude even-handed application 
to all employees, regardless of sexual orientation, of agency rules govemiiig employee 
conduct in relation to displays of affection or other workplace behavior that could 
"reasonably be expected to interfere with, or prevent, effective accomphshraent by the 
employing agency of its duties and responsibilities."'" 

The executive order has its most obvious and direct implication on federal employers 
and for the rights of employees and appUcants for employment in the Executive Branch. 
It would not immediately impact the employment practices of federal contractors—who are 
subject to nondiscrimination and afBrmative action requirements on the basis of race, 
ethnidty, and gender imposed by E.O. 11246—or recipients of federal financial assistance 
governed by a host of other nondiscrimination stamtes which do not include sexual 
orientation protections. Nonetheless, it is possible that E.O. 11478, as amended, could 
have ramifications for the private sector. In addrtion to internal measures to avoid 
discnmination and afBnnatrvely enhance employment opportunities within the agency, 
federal employers are directed to eî age in "cooperative efforts" with employers, schools, 
and public or private groups "at the local level" in aid of these objectives. The authority 
to cooperate with local entities could conceivably provide a basis for reqmring or 
encouraging the adoption of sexual orientation polides by such entities as a condition to 
federal cooperation. Some paralld may be found in federal regulations unrelated to E.O. 

* E.g. tbe Federal Employee Heaitb Benefits Plan defines "member of the femily" to include 
the "spouse" of an employiee and an '̂ l̂ r̂ arried dependent child," 5 U.S.C. § 8901; "Spouse'' fbr 
purposes of the Family and Medical Leave Act, 29 U.S.C. § 2611(13) means "husband or wife, 
as tbe case may be." 

M18 S.Ct 998(1998). 

' Cf Roberts v. Unhed States Jaycees, 468 U.S. 509 (I984)(rc]ecting First Amendment 
challenge to state law forcing a nominally "members-only" assodation to admit women to its all-
male ranks). 

'29C.F.R § 1614.102(aX7). 

'° 5 C.F.R §731.202(a)(2). 
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11478 which have dther mandated nondiscnmination or required the afBrmative 
consideration of sexual orientation as a criterion by participants in other federal 
programs.'' It therefore appears, that the sexual orientation amendment to the executive 
order program could have at least some policy implications outside the federal workplace. 

Procedures for enforcing equal employment opportunity in the federal sertor are 
prescribed by EEOC regulations which will govern the administrative process in sexual 
orientation cases under E.O. 13087.'- Briefly, a federal employee aggrieved by 
discrimination must first consult vjrth an agency EEO counsdor for advise and informal 
resohition ofthe matter which, if unsuccessfiil, may be followed by a formal complaint 
with the employing agency, an investigation, and uhimatdy a hearing before an EEOC 
admimstiative law judge. Any final agency determination may be appealed to the EEOC 
and from there to the federal courts in radal, ethnic, rehgjous, or gender discrimination 
cases. A right to judidal review in sexual orientation cases would not be independemly 
available under the executive order without congressional authorization. Another 
enforcemem avenue may exist, however. The Office of Spedal Counsel (OSC) was 
created by the Civil Service Reform Act to investigate allegations of "prohibited personnel 
practices" whhin the executive branch and, when appropriate, to seek corrective and 
disdphnary action through auspices of the Merit System Protection Board |(MSPB).'^ 
Falling within the independent investigatory jurisdiction ofthe OSC is any allegation of 
"activities prohibited by any dvil service law, rule, or regulation" and "involvement by an 
employee in any prohibited discrimination found by any court or appropriate 
administrative authority to have occurred in the court of any personnd , action." '* 
Allegations of sexual orientation disoimination prohibited by E.O. 13087 may come within 
this definitioa OSC has no independent enforcement authority, however, but v/here it find 
"reasonable grounds," may seek stays and corrective action from the MSPB'against the 
employing agendes and disdplinary sanctions against alleged discriminators. 

Questions have arisen as to whether any statutory basis exists for the most recent 
amendment to E.O. 11478 regarding sexual orientation discrimination. While Congress 
has authorized and approved of the executive order program as applied to radal minorities 
and women, both before and after its implementation, the legislative history ofthe Titie 
VII and the 1972 amendments provides no support for the post-enaamerit revisions 

" E.g. 61 Fed. Reg. 40380, 40388 (8-2-96)(privaie paitidpants in Groundfish Observer 
Program "Wist assign observers without regaid to any preference by representatives ofivessels and 
shoreside fecilities based on observer race, gaader, age, religion, or sexual origin""); 60 Fed. Reg 
20684, 20692 (4-27-95Xapplicanis for Runaway and Homdess Youth Program must identify 
strategies Tor encouraging awareness of and sensitivity to the diverse needs of runa\\ay and 
homdess youth who repieseot particular cdinic and racial backgrounds, sexual orientallions. or are 
strca youdi"); 46 Fed. R^. 18055, 18056 (Icgai services programs supported by Legal Services 
Corporanon may net discriminate on the basis of sexual onenlatioD m delivery of legal ̂ rvices and 
"must take affimiauve acQoa. to end the underutilizatioa of certain protected groups in their 
woridbrces"); 59 Fed. R^. 96599 (3-28-94) (Americorps TAt-f̂ nirgl training and assistance to state 
cnmmissioo or abemanve entines to inchide "devek̂ ing strategics wiiich encourage mutual respect 
and cooperation among citizens of diflcicm . . . sexual onemations "). 

'= 29 C.F.R. §§ 1614.103 et seq. (1998). 

''5 U.S.C. § 1212. 

•Md , § 1216(a)(4).(5). 
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effeaed by E.O. 13087. The President does, however, possess executive authority under 
the federal dvil service laws to make such rules "as will best promote the efiBciency of 
[the] service." Thus, 5 U.S.C.§ 3301 provides: 

The President may— ' 
(1) prescribe such regulations for the admission of individuals into thc dvil service m 
the executive branch as v̂ ill best promote thc efficiency of thai service: 
(2) asoBTlain the fitness of applicants as to age, heahh, character, knowledge, aixi ability 
for the employment sought; I 
(3) appoint and prescribe the duties of individuals to make inquiries for the purpose of 
this secticxL I 

In addition, while the Civil Service Reform Act of 1978 does not mention "sexual 
orientation," it incorporates a job-based performance standard which has been 
administratively interpreted since the Carter .Administration as barring disqualification of 
persons from the federal service based on sexual orieirtation alone." By 1996, at least 
ihirteai cabinet levd agendes and 33 independent estabhshmems of the U.S. govemment 
had reponedly issued policy statements forbidding sexual orientation disdimination. 
These included the Departments of Justice (induding the FBI), Agriculture, Transportation 
(including the Coast Guard), Health and Human Services, Interior, Housing and Urban 
Development, Labor, Energy and the General Accounting Office, Geneijal Services 
Administration, Internal Revenue Service, Office of Personnel Management, the White 
House, and the Federal Reserve System *̂ E.O. 13087 essentially makes such policy 
universal in the Federal Executive Branch and with respect to dvihan employees ofthe 
mihtary departments and sundry other governmental entities, but would not create 
judidal enforceable rights in the absence of congressional action. 

An amendment will reportedly be offered by Representative Hefley to an 
appropriations measure scheduled for House action prior to the August recess to deny 
fimding for E.O. 13087 implementation. 1 

" 5 U.S.C. § 4302(bXlX'"perfbnnancc standards" to be based oo "objective cnten'a.. .related 
to the job in question for eadi anpkjyce w position.. "). See also ""Federal Employees Gain Better 
Protecncai Against Sexual Orienlalion Discrimination," 24 DLR (BNA) A-9 (Feb 1., l|994)(citing 
1980 Office of Personnel Management memorandum explaining that sexual orientation 
discrimination is ill^ai.) 

'* See Sena, '"Sexual Orientation and Ĵ chigan Law, 76 Midi. B.J. 948, 949 (1997). 

See Washington Post, A-8 (July 22, 1998). I 
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TABLE 1: Are you 1.8 y<iar9 of aye or oldvi and registered to vote in the 'i.:.S.? 

ymm 

no 

don't know 

100% 

0 

0 

TABLE 2: Regardless of how you fe e l p^;rsondlly about homosexualir.y, do you thir^k job 
discrimination against gays and lesbians ahould be legal or .should i t be i l l e g a l ? 

Don't know 

17% 

75 

—..L . 
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TABLE i : Recentiy, Fresrde/K C l i n t o n issued executive order bar-ing 
d i s c r i m i n a t i o n aqain.-.t g^y., ̂ nd l ^ j . ^ i ^ n s - i n f^ider.Hi jobs. Do you 

j u p p o r t or oppose ?re?id^T.: C l i n t o n ' s d e c i s i o n t o end disc'V iminat ion 
alfdiiisT: gays and lesbians i r . f e d e r n l job.-,? ' ~ — • • 

Support 

Oppose 

Don't know 

70^ 

I ' l 

TABLE 4: Some Republicans i n Congr̂ v.s.? hsve s a i d they wan 
President C l i n t o n ' s deci.iion to end d i s c r i m i n a t i o n a q ^ s t 
lesbians i n f e d e r a l jobs. Do yon .svipport or oDcosf-
Clinton's d e c i s i o n t o end discrimmar. ion ag^iti.st- qayg 
federal jobs? ' ' lans i n 

Support 

Oppo«« 

Don't know 
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HV! -uppu.-Je your Con ̂ ires-persor. vot-^d t o over t u r n tr.e decis.cr, t c end 
d i s c r i m i n a t i o n ^ya.t.st y^ys and lesbi^n.s i n f e d e r a l nobs, mea.ni,>g that i 
he federal governrrent could once ayam oi..?crimin*ce'against gays and 

lesbians i n f e d e r a l ioDs. Would t h i s make yy,j much more U ^ ^ l y to vote 
m u J h T « '^^"^""P*"'^-'^' somewhat nore l i . e l y , somewhat less i U e l y , or 
much l«s.. l i k e l y t o vote f o r the;r„ or wou.ld i:.. h«ve no ^-ffacr on your ! 
opinion? ' 

Muoh aor* l i k v l y 11% 
Soavwhat aora l i k a l y 6 

SoB«what l«as l i k a l y 15 

^ftlch la«8 l i k e l y 3 3 

Haa no affoct 31 

Don•t know 4 
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TABLE 6: Recently, S^^natc M a i o r i t y Leader Trent Lor.-, Repre.s^r.t a 11 ve D.-k 
Armey, and other Republican.^ have spoken out acain^t j^yc, ^r;d l^ . - .Dicns , ' 
c a l l i n g homose.sua 1 i t y a s i n , w e l l a., c o r p a n n , , vr ro a l c o h o l i s m , 
<leptomania, and <,ex a d d i c t i o n . Doê < t h i r , m^k« you much nore f a v o r a t - l -
t o t h « R^publ ic^n e a , t y , .^o:„ewhat more f a v o r a b l e , somewhat i - s s 
f avorab le or much f ; .vorab le t o thc Republican Far ty , or doe.s jr. 
have no i ^ f f e c t on your o p i n i o n ? 

MUoh mora favocAbla 12% 

Soaawhat aora favorabla 6 

Soaowhat laos f a v o r a b l a l l 

Much lesa favorable 2 9 

Haa no a f £ a c t 39 

Don't know 4 

TABLE 7: buppose your Congrfi^isper-son .spoke out against gays and lesbians 
Would t h i s make you much nore l i k e l y t o vote f o r your Congra.ssperson, 
somewhat more x i k e l y , soir.ewhar. less l i k e l y , or much le.9.5 l i k e l y t o votP 
f o r then-., or would i t have no effn-ct on your npininnv 

Much mora liJeoly 12 4 

Soaawhat more l i k a l y 7 

Soaawhat laa« l i k a l y lb 

Much laaa l i k a l y 30 

Haa no affect 3i 

Don • t know <: 
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lomosexuar'Agi^nnrand t"at'w^'n'-'Tr'"''* ̂  a c t i v i s t s are pushing a ' 
c h i l d r e n , Ot'i^^rs sav th^J """̂ ^̂  ^^"^^ to our 

t h a t . n s ^ e a f w r . hr u L b . c o n ' : n t " % ' ' ' ' ' ' " ^ " ° 
in^proving e d u c . t i S n a n d ' h e ^ f ^ ^ ^ j ^ ^ J ^ " 
p r o t e c t i n g the environment. S h l ^ ^ ' 13' 3 \ r ; : u r ^ o n ^ I ^ ^ ^ ^ ' 

P . 06 

--'.lE 0" 

Wa need to ooabat thxe threat 
to our children 

Caya and laabiana poaa no r e a l 
threat 

Don't know 

33% 

TABLE 9: Which of the f o l l o w i n g c a t e g o r i e s best describes your age? READ LIST 

18-24 

25-34 

35-49 

50-64 

65t-

9» 

17 

ly 

don't know/r«fu««d (DO NOT "i 
RKAD) 
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TABLE :c: What i s the l a s t grado i n school you completed? 

grade achool 2t 

•one high aahool f, 

high achool graduate 30 

•oae aollaga 23 

collage graduate 2 6 

graduate school \ rj 

teohnloal achool \ 

don't knew/refused 
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or divorced? "'''''''•̂•̂^ i n a r i t a l s t atus - are you .-narr-.ed, ..ingle, widowed. 

• a r r i a d e^j 

aingle 2 3 

widowed j 

divorced 

l i v i n g w i t h aoaeone 1 

don't know 3 

TABLE 12: Do you have any c h i l d r e n ayes 18 or 
younger l i v i n g at hone? 

Don't know 3 

TABLE 1 3! Art* ^ *- ; - ' 

Are vou or ...yone i n your household a member of a labor uni.Ln? 

y 17* 

don't know 

80 

3 
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TABLE U: p,, you l i v ^ > n T r-. r. , 
or r u r a l area not near a : ^ , T . y V ' ' ^ " '-'tside a c i t y , or a l^ss 'd.v^l„pe^ 

I 

! 
c i t y 

41% 
I 

suburb 
25 

aore r u r a l , 1 . , . developed 30 

TABLE 15: Do you consider y o u r s e l f o Denv.crat R*n,.hl-
^en.ociat. Republican, or an Independent^ 

Oeaocrat 331 

Republi can 26 

Independent 

Don't know 
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TABLE 16: Rega r d le r. of wha- r^^^ 
Democrat, Republic.:: or a.'an I n d ^ ^ d e n t y o u r s e l f w i t h , are you r e g i s t e r e d as a 

Daaocr-at 36^ 

Republican 29 ' 

Independent i y i 

Not regiatared by p a r t y l l 

Don't know 4 

TABLE 17: Do you ge n e r a l l y consider y o u r s e l f l i b e r a l , mode 

l i b e r a l 

Boderate 

conaervative 

don't know 

r a t e , or conseirvative? 

.?1% 
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PROTESTANT - Spiacopal 7* 

PROTISTANT -B a p t i s t If, 

PROTESTANT -Lutheran 7 

PROTESTANT -Methodiat 7 

PROTtSTAMT -Presbyterian4 

Unitarian Q 

Anglican Q 

Congregatlonaliat i 

Moraon 

Catholic 

Jewish 

Moalea 

Hindu 

Buddhist 

other 

none/AtLheiat 

don ' t know/z-wf used 

27 

10 

10 

2 0 2 - 3 4 7 - 5 3 2 3 
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TABLE 16: w^a t i s y o . r r . U , , , , ^ , : r <: 
.Hn.:STTAN, ASK FVH THEIR D E N O M I N A T I I O M . 

P . 1 1 
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TABLE 19; IF PROTESTANT (USv f-'-nr''> 
(Uo,. JO yo.; ccnrnider y o u r s e l f a bo r n - j g a i n C h r i s t i a n ? 

Yea 531 

No 35 

don•t know 2 

I??cn o r ^ s e v ^ r a f Z;;^,?? '^ccr'^''^^? '"'^'^''^ " t r e g u e n t l y or at l e a s t once a week, 
month, o c c a s i o n a l l y or sever a l times a year, or v i r t u a l l y never'' 

frequent 391^ 

often 11 

ocoasionally 27 

V i r t u a l l y never 13 

don•t know = 
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TAfiLE 21: Fo- s t a t i - ' i - - -

WUl you plea s , t e l l ' m e whicrorrL°?ir' " " ^ 1 " ^ " " ^ ^ ' ' ^^ ^ ^ ^ ^ ^ 1 ^ ^̂ '̂̂ ome for 1997,-
f a m i l y income? (READ CHOICES)' "'̂  f o l l o w i n g categories be«t represents 

your 

leas than 320,000 14* 

?20,000-$34,999 24 

935,000-359,999 26 

360,000-399,999 15 

3100,000+ c 

don't know/refuaed (00 NOT 17 
READ) 
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p«':̂E 15 

TABLE 22: What i s youi •-.ace' 

white 79* 

blaok/African- 9 

Aaerlcan/Caribbean-Aaerican 

Hlapanic/Latxno 5 

Aaxan 

Arabic 

other 

don•t know 

TABLE 23: IE NOT HISPANIC: Do you con.^ider your.self t o be of Hispanic de.sc«nt? 

yea 

no 

don't know 

92 

4 
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P . 15 

pAi:-.E 11 

TABLE 2 4 : CODE ."EX 

Bale 

feakale 

48% 

52 

TABL_^.: -Recently you may hav« heard , i l o t about gay? and lesbians i n th'e news, 
Religious p o l i t i c a l groups have taken f u l l page ads i n several n a t i o n a l 
newspapers c l a i m i n g t h a t gays -nd lesbi-sns can change t h e i r sexual 
o r i e n t a t i o n . Senate M a j o r i t y Leader Trent L o t t has .<;poken out against gays 
and lesbians, c a l l i n g ho.tiosexuality a s i n . And several Republicans have I 
sponsored a n t i - g a y l e g i s l a t i o n i n Congress. Do you t h i n k t h a t t h i s ' 
discussion help.s the country by moving i t forward or hurts the country by 
cr e a t i n g an environment of i n t o l e r a n c e and h o s t i l i t y ? 

helps the country 24'̂  

hurts the country 62 

don * t know 15 

TABLE 26: REGION 

NX 

MW 

s 

far 

W 

20 

a 

22 



10 
rt 

a UJ 
1 n 

L J 

b l 
U. 

C l 

• A total of 845 telephone interviews were conducted 
nationwide from July 27 to July 28,1998. 

• To qualify, respondents had to: 

- Be 18 years of age or older 
- Be registered to vote in the United States 

• At the 95% confidence level, the margin of error is +/- 8.4% 
but IS higher for subgroups. 

Penn, Schoen & Bertand AMoclates, Inc. 



M E M O R A N D U M 

TO: BRUCE REED, ELENA KAGAN 

FROM: TOM FREEDMAN, MARY L. SMITH 

RE: EXECUTIVE ORDER ON SEXUAL ORIENTATION 

DATE: JULY 15, 1997 

SUMMARY 

In response to your request to draft an executive order prohibiting discrimination 
regarding sexual orientation, enclosed is a draft executive order modifying Executive Order 11478 
which concerns discrimination in the Federal Government. 

There currently is no executive order concerning discrimination based on sexual 
orientation. As the result of an Office of Personnel Management recommendation, most of the 
agencies currently have explicit policies that prohibit discrimination based on sexual orientation, 
with the notable exceptions of the Department ofDefense and NASA. Statutory authority seems 
to exist for prohibiting discrimination based on sexual orientation in the Civil Service Reform Act 
(CSRA), which covers certain federal employees. 

Currently there are two bills on the Hill, one in the House and one in the Senate, that 
would prohibit discrimination based on sexual orientation. 

STATE OF THE LAW 

L POLICY STATEMENTS 

On March 10, 1997, OPM issued a recommendation to all agencies that they "i'ssue a 
strong management statement which clearly defines the Federal Government's policy with regard 
to discrimination based on conduct which does not adversely affect the performance of employees 
or applicants for employment." The Federal Government's policy includes discrimination based 
on sexual orientation. The March 10, 1997 memo was a reiteration of two previous OPM 
memoranda that discussed the Federal Government's policy on discrimination in employment, one 
dated May 12, 1980, and one dated February 17, 1994. During President Clinton's first term, 
most ofthe agencies complied with OPM's recommendation by issuing a policy statement 
prohibiting discrimination, explicitly including discrimination based on sexual orientation, with 
two notable exceptions. The Department ofDefense appears to have taken no action to issue a 
policy statement. In addition, NASA's General Counsel explicitly refijsed to issue a policy 
because he believed that a policy statement was not necessary because employees were already 
adequately protected and to issue a new policy would elevate discrimination based on sexual 



orientation above other types of discrimination. 
I 

H. CIVIL SERVICE REFORM ACT 

5 U.S.C. section 2302(b) states that "[a]ny employee who has authority to take, direct 
others to take, recommend, or approve any personnel action, shall not, with respect to such 
authority; 

(10) discriminate for or against any employee or applicant for employment on the basis of 
conduct which does not adversely affect the performance of the employee or applicant or 
the performance of others; except that nothing in this paragraph shall prohibit ari agency 
from taking into account in determining the suitability or fitness any conviction of the 
employee or applicant for any crime under the laws of any State, or the District of 
Columbia, or of the United States. 

In a Civil Service Bulletin dated December 21, 1973, the Civil Service Commission stated: 

You may not find a person unsuitable for Federal Employment merely because that person 
is a homosexual or has engaged in homosexual acts, nor may such exclusion bel based on a 
conclusion that a homosexual person might bring the public service into contenipt. You 
are, however, permitted to dismiss a person or find him or her unsuitable for Federal 
employment where the evidence establishes that such person's homosexual conduct affects 
job fitness —excluding from such consideration, however, unsubstantiated conclusions 
concerning possible embarrassment to the Federal service. 

In Ashton v. Civiletti, 613 F.2d 923, 927 (D.C. Cir. 1979), the court cited the above 
bulletin as the policy "applicable to the great bulk of employees in the federal service.'' 

In the May 12, 1980 OPM memorandum cited above, the Director of OPM elaborated on 
the Civil Service Reform Act's prohibition of discrimination based on non-job-relatedl conduct by 
stating: "Thus, applicants and employees are to be protected against inquiries into, or|actions 
based upon, non-job-related conduct, such as religious, community or social affiliations, or sexual 
orientation." In February 17,. 1994, OPM reiterated that the "1980 memorandum continues to 
reflect the Federal Government's longstanding policy on the matter of discrimination Ibased on 
non-job-related conduct." 

THE HILL 

I . H.R. 1858 by Rep. Shays (R-CT) on 6-10-97 (150 cosponsors). EMPLOYMENT 
NON-DISCRIMINATION ACT OF 1997. This Act prohibits employment discrimination 
based on sexual orientation. The Act provides the remedies provided in Title VII ofjthe Civil 
Rights Act of 1964 for aggrieved individuals. However, the Act does not apply to the provision 
of employee benefits. ' 



2 S. 869 by Sen. Jeffords (R-VT) on 6-10-97(33 cosponsors). EMPLOYMENT] NON­
DISCRIMINATION ACT OF 1997. This Act is essentially the same as H.R, 1858 above. 

3. S. 47 by Sen. Helms on 1-21-97. This bill prohibits the executive branch of the federal 
government from establishing an additional class of individuals that is protected against j 
discrimination in federal employment other than those classes identified in the Civil Rights Act of 
1964, the Age Discrimination in Employment Act of 1967, and the Rehabilitation Act of 1973. 

WHAT AGENCIES HAVE 

• NASA refused to adopt a policy. 
• The Department of Defense does not have a policy. 
• Agencies that have adopted a policy of prohibiting discrimination based on sexual 

orientation: Department of Commerce, Department of Health and Human Services, 
Department of Housing and Urban Development, Department of the Interior, Department 
of Justice, Department of Labor, Department of State, Department of Transportation, 
Department of Treasury, Department of Veterans Affairs, Small Business Adniinistration 

OPTIONS 

1. Modify Executive Order 11478 entitled "Equal employment opportunity in the 
federal government" to add sexual orientation as a category to Section 1. 

PROS: This would be the most efficient method to include sexual orientation because 
E.O. 11478 already covers the topic of discrimination. 

CONS: Sections 3 through 5 of E.O. 11478 discuss the EEOC. Title VII ofthe Civil 
Rights Act of 1964, 42 U.S.C. sec. 2000e, prohibits discrimination only on the basis of race, 
color, religion, sex or national origin. The Age Discrimination in Employment Act,of 1967 
prohibits discrimination on the basis of age. The Rehabilitation Act of 1973 prohibits 
discrimination on the basis of physical or mental disability. By adding "sexual orientation" to 
Section 1 of E.O. 11478, Section 1 will no longer mirror the classes of prohibited discrimination 
in Sections 3-5. Some persons may perceive that the President is trying to legislate via executive 
order. 

2. Create a new executive order with only sexual orientation as a category of 
prohibited discrimination. 

CONS: This may single out sexual orientation too much. Some persons may perceive that 
sexual orientation is entitled to greater protection than other types of discrimination. 
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July 25, 1997 ( . ^ T " 

MEMORANDUM FOR FRANKLIN D. RAINES "^^^^ ' ^ 

THROUGH: MAC REED ^ : 
I 

FROM: BRUCE REED I 
ELiNA-KAGAW C 

SUBJECT: EXECUTIVE ORDER TO PROHIBIT DISCRIMINATION BASED ON 
SEXUAL ORIENTATION , . 

WgrGquoat thcrTyouTprocess t b i ^ x e c u t i v e order pursuant to Executive 
Order No. 11030, as amended. R)r the reasons described below, wo roquoot that-
you complete thic procco& by fr iddy, August 15, 

^ T U ^ / 
Tho AdminiotratioRuwould like to enact an executive order t a prohibits 

discrimination based on sexual orientation in federal civilian employment. Although 
most agencies currently have some sort of policy prohibiting discrimination on the 
basis of sexual orientation, this executive order is needed to provide a uniform 
policy to replace the patchwork of policies in the agencies. |U:> additiof^, this-
eYecutive order should bo enacted in August before the Eiiipluvtiiyni 
Non-Discriminatinn A r t nf 1997, which the AdriiinisLialRH'i t»upputls, is sclibiduled 
for a hearing this fall. The Employment Non-Discrirnipd^on Act would prohibit 
discrimination based on sexual orientation^ in bo^h '^e public and private sectors, 
wi th certain exemptions for small businesse^lihari lable urydnizdLiuiis, di id| lhe 
militoryr/^ 

Attached is a draft oiK/ie;e1<ecutive order whteK'would amend Executive 
Order No. 11478 entitled "Eotfal Employment Opportunity in the Federal 
Government." / ^ ^ ^ ^ ^ ^ a x a ^ t ^ 0 
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DRAFT 
I 

EXECUTIVE ORDER # , 

Equal Employment Opportunity in the Federal Government 

By the authority vested in me as President of the United States by the Constitution 
and statutes of the United States, it is ordered as follows: 

SEC 1. Executive Order No. 11478, as amended, is further amended by 
substituting "age, or sexual orientation" for "or age" in the first sentence of Sec 1. 

Cl 
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••The level of nervousness about this has 
exceeded the real damage by a factor of 100 
10 one ' counters Democratic consultant 
Mellman. Bv34'; to 327^. Amencans say they 
will back Democrats for the House. Bui 
Democrats worrv the scandal may drown 
out health-care arid Social Security mes 
sages as thev trv to recapture control. 

Peojjlr ifkc this Congress, even 
thvugh Si'.v sn:/ its accomplishments arc 
(irrrageor worse. ^•j(f,gir'ii'}-'.'fr'i^-

TOL^kANCE WINS: Only 389-, a^ee 
possibility of Clinton'sjwiih Lott's contention that gays choose to be 

ationship, acting contriteVhomosexual; Wt say it dates from birth, 
he strategy remains fluids And 72̂ ;; support Clinton's order against 
ntor walks him througĥ  antigay bias in federal agencies, while only 
ions of the choices. Others'' 20';; oppose it. 
0 matter what. "We won'J ĵrtjftK..v 
tify," one aide says. BETTER ABROAD: Clinton gets SSv; 

Street Journal/NBC approval on foreign policy following the 

LEANS toward ha\ing 
estifying about Monica. 
•' favors the denial route; m 
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Wall 
•icans still back his job china trip, up five points since June. Few 
:pite 
can-
'. sav 
lead 
.-hile 
han-
omy 
ould 
Aug. 
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see East Asia's economic crisis as a major 
threat, but hr/r cite chemical, biological and 
nuclear weapons in Iraq or South Asia as top 
foreign concerns. 

THOUGH NATIONAL CRIME rates fall. 
wry, say they are more worried aboul per 
sonal safeiy'than a year ago; only 16'.; feel 
safer. The really worried are more often 
rural than urban, women rather than men. 

- *̂ fiut sex as serious Blacks feel less safe than whites. 

CLEAR LOSER: Linda Tripp finishes 
ropuiarity among scandal figures. 

Clinton and Starr about 
••°r the least of 


