L A B R S ~ e

HUMAN

RIGHTS ,

CAMPAIGN —Q 4
July 14, 1999

The Honorable William J. Clinton
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

via facsimile
Decar Mr. President,

[t was with grave disappointment that [ read the Statement of Adminiscracion Policy (SAP) on the
Religious Liberty Protection Act (RLPA). You have been a strong, active advocate for the civil rights
ot all Americans - including the lesbian and gay Americans. Therefore, I was stunned thar your
statement on RLPA did not include strong and uncquivocal support for the Nadler substitute
aumendment. :

As you know, the Nadlcr amendment would have clearly and carcfully procecied civil cighis laws
from being undermined by RLPA. The fow statc and local laws providing protection from
discrimination on the basis of scxual orientation have been extremely hard foughr victorics for the
lesbian, gay and hisexual community. RLPA — without the Nadler amendment -- purs those few
protections in grave danger. Your scaff has indicated the final decision to support RLPA widhout
such a safcguard was your own. I fail to sec the logic of this decision.

Moreover, it is nor just the lesbian and gay community chat is pur at risk by RLPA. Women, people
with disabilities, and people of color scand to have their civil rights challenged. {n fact, the NAACP
Legal Defense Fund opposes the legislation if it docs not include an amendment addressing the civil
rights concerns.

I respectfully requese, on an urgent basis, that you amend your Administracion’s position to
specifically support the Nadler amendment and ask that it be distributed first thing in the morning.

Sincerely,

Flizabeth Birch

Executive Director

W ORKEKING F OR LESBIAN AND G AY EQU AL RIGHTS.

919 18th Sercer NW, Suite 800 Washingron, D.C. 20006
plune (201) 618 4160  fux (102) 347 132) «-maisi huc@hacorg
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CONFIDENTIALITY NOTICE

This facsimile is intended only for use by the addressee/s named above and contains legally privileged and/or
confidential information from the Human Rights Campaign. If you are not an intended recipient, do not disclose, copy,
distribute, or take any action in reliance on the document/s hereby transmitted. Instead, please notify us at the above
listed telephone number immediately in order to arrange for the return of this facsimile to us at no cost to you.
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The Human Rights Campaign supports religious liberty and strongly appreciates the support
of people of faith for the concept of non-discrimination. We have grave concerns, however,
about the impact of the Religious Liberty Protection Act (RLPA) on the lesbian, gay and.
bisexual community. Moreover, it is not just the gay community that is puc at risk by

- RLPA. "Women, people of color, and people with disabilitics stand to have their civil rights
challenged. ‘In fact, the NAACP Legal Defense and Educational Fund opposes the
legislation if it does not include language addressing thie civil rights concerns.

The situation. The House of Representatives on July 15 approved the RLPA by 306-118,
rejecting 234-190 an amendment proposed by Rep. Jerrold Nadler, D-N.Y. to ensure that
religious rights would not become a license to practice discrimination. In late June, Sen.
Orrin Hatch, R-Utah, held a Judiciary Committee hearing on the issue, but RLPA has not
yet been introduced in the Senate. President Clinton has expressed strong support for RLPA
and said he wants to work with lawmakers on "clarification of civil rights protections.”

After RLPA passed the House, it was not sent to the Judiciary Committee and is being held
at the desk.

The problem. As currently drafted, the Religious Liberty Protection Act is likely to
undermine efforts to enforce prohibitions against discrimination on the basis of mariral
status, gender, disability and sexual orientation at the state and local level. RLPA would
prohibit any state or local law from placing a "substantial burden” on a "person's religious
exercise,” even if the burden results from a rule of general applicability. :

If challenged, the law in question can only survive if the government can show that the
burden on the person's religious exercise is (1) in furthcrance a compelling governmental
interest; and that (2) the program or activity is the least restrictive means of furthering that
compelling interest.

As passed by the House, RLPA lacks any language clarifying that the Act does not create a
defense to the enforcement of state and local anti-discrimination laws. There is concern that
this inadvertent shortcoming may allow an individual to defend his or her refusal ro comply
with civil rights laws, claiming that such laws would substantially burden his or her religious
exercise rights.

A solution. Support an explicit provision to the legislation, stating clearly that RLPA does
not provide a defense to non-compliance with state or local anti-discrimination laws. Rep.
Nadler's amendment stated clearly that the RLPA does not provide a defense to non-
compliance with state or local anti-discrimination laws.

WORKING FOR LESBIAN AND GAY EQUAL RIGHTS.

919 18th Street NW, Suite 800 ‘Washington, D.C. 20006
phene (202) 628 4160 fax (202) 347 323 e-mail hrc@hre.org @
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The politics. In Texas, Governor Gcorge W Bush recently sugncd into law a bill that
protects state and local civil rights laws from bcmg circumvented in the name of religious
liberty. Specifically, the Texas law provides'that, éxcept for religious organizations, the state’s
religious hbcrty protection law does not establish or eliminate a defense to a civil rights
prosecution under a state and local law.

Rep. Charles Canady, R-Fla., appcaring on Saturday's edition of the C-SPAN television
show "Washington Journal,” revealed his view that the Religious Liberty Protection Act -
would threaten local civil rights laws that bar discrimination based on sexual orientation.
RLPA, if passed by Congress in its current form, would threaten such non-dis¢rimination
laws in 11 states and 200 municipalities. :

"I believe therc are contexts in which this bill could result in a claimant who is defending
against the application of a local gay rights ordinance, to raise a claim that would be
successful because compliance with that ordinance was a.violation of the free exercise of
religion,” Canady told *Washington Journal" host George Hager.

Additional background An carlier version of RLPA which Clinton signed into law in 1993,
the Religious Freedom Restoration Act, was struck down by the U.S. Supreme Court in
1997 for being overly broad and exceeding Congress’ authority. Opinions differ as to how
satisfied that court will be with the crafting of the new RLPA, which relies on Congress'
control of interstate commerce; the Department of Justice belicves the bill will pass muster.
Again ironically, the high court’s conservatives' recent sweeping decision in favor of state’s
rights may signal the court’s unwillingness to let the federal RLPA undermine local
authority.

Unsurprisingly, local governments oppose RLPA, including the National League of Cities,
the U.S. Conference of Mayors and the National Association of Counties.

July 21, 1999
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- The State of Texis
House of s

- 4660 BEECHNUT, v2¢5

PD. BOX 2910 s \ o
AUSTIN, TEXAS 78768-2910 HOUSTON, TEXAS 77096
s Scott Hochb_erg _ 7136607783
Bt - DISTRICT 132 ' EMALL scoprinen .
. . EMAIL rg@house state tx.us

TESTIMONY OF TEXAS STATE REPRESENTATIVE SCOTT BOCHBERG
SENATE JUDICIARY COMMITTEE - JUNE 23, 1999

Mr. Chajrman and Members of the Cormriiftes, |
I appreciate the opportunity to share some thoughrs with you today.

Two weeks ago, Governor Gearge W. Bush signed the Texas Religious Freedom Restoration
Act (Texas'RFRA) into law. 1 was privileged to-work with Gov. Bush as the House author
of this imporrant bill. And I'm proud of the bill, because I belicve it strengthens religious
freedom in Texas without weakening other fundamental individual rights.

Long before I ever heard of the Smith case or the federal RFRA, I knew how hard it was for
individuals to assert their first amendment religious freedoms against the burcaucracy. I've
 fought battles with our prison system aver allowing Jewish prisoners to prattice their faith.
And I found I had to pass a law before I could be sure that judges would not repest the

incident that occurred in a Houston courtroom, where an Orthodox Jewish man was required
to remove his skulleap, in direct conflict with his religious practice, before he could testify.

So when the American Jewish Committee and the Anti-Defamation League, on whose local
boards I serve, put the state Religious Freedom Restoration Act on their legislative agendas,
I was eager to become the lead sponsor. And I was certainly encouraged by the carly and
strong support of Gov. Bush, who announced just before the opening of our legislative
session that Texas RFRA would be one of his legislative pricrities as well.

Of course you know that no bill is a simple bill. Early on, I saw that the model RFRA
lenguage left open a possibility that the act could be used to get around Texas’ civil rights
laws. That concern was first raised to me by the AJC, and then later by the ADL, the two
groups that had initially brought me the legislation, and two groups with long histories of
defending civil rights internationally.

Clearly, the intended purpose of this bill was not to weaken civil rights laws. When Gov.
Bush talked about the need for RFRA, he citied examples, including the skullcap simation,
where RFRA could be used t help protect & person's religious practice from government
mterference. None of the examples were about giving any tndividual the right to deny
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another person’s equal protection nights.

The Texas Constitution is very clear abous the primacy of civil rights. The third and fourth
sections of owr Bill of Rights guarantee: eqnnl protection under the law. The next three
sections protect religion and guarantee ﬁeedem of worship. So, clearly, our framers saw
these ﬂmdamcnral rights as being on the same plane _

1 wanted to pass a strong RFRA in Tcxas, but notope that would rewrite Texas civil rights
laws. So T addéd language clarifying that the act neither expanded nor rednced a pezson s
civil rights under any other law. That hnguage dmw no Ubj:ﬂlﬁn m:nally

But later, some RFRA coalition membus urgued tlm to complemly move civil rights out
from under RFRA might imply that even a religigns organization could: not use religion as
acriteria in hiring - an exempuon that is included in our state labor code as well ag in federal

law.

So coalition members helped craft language to apply RFRA to the special circumstances of
religious organizations, while continuing to.leave the task of balancing religious and-equal
protection rights 1o the courts. That language was unanimously adopted in a bipartisan
amendment on the House ﬂoor. and remained intact in the bill as it was signed by Gov.

Bush.

The RFRA coalition i in Texas endorsed the cml nghts lnnguage and snongly supported the
bill, from the Texas Fmdcm Network on the left to the Liberty Lagal Institute onthe right. -
I must tell you, however, that one or two conservative groups in this very broad coalition
objectzd and went so far as 0 ask Gov. Bush to vero the bill. He chose not to do s0. Those
particular groups said that they had hoped to use RFRA 10 do exactly what others had feared
- to seek to override, in court, various civil rights laws that they had not been able to override

legislatively.

I urge you to adopt a strong law to mnforcc what we have done in Texas. But in 50 doing,
I would also ask that you follow the wisdom of our governor and our legislature and include
language to protect state civil rights laws.

I offer whatever assistance I can be to help develop and refine the langunage of this bill so
that those goals are met.

This is too important a bill to be lost as a result of a fear of weakening civil rights. But
likewise, national and state civil rights policies are too important 0 be weakened as an
unintended by-product of a bill with the noble purpose of strengthening religious rights,

Thank you agrin for your consideration, your time and your hard work.
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WHO DOES THE RELIGIOUS LIBERT Y PROTECTION

ACT (RLPA) PUT AT RISK"

WOMEN. “We understand the need to establish a higher standard to protect religious
liberty in this country as a general matter. We believe, howevet, that civil rights laws
already meet this standard. Thus, we urge you not to pass a bill that could throw into
question the strength and validity of state and local civil rights across the country,
including laws that prohibit discrimination on the basis of marital or family status. We
urge you to éxclude civil rights IaWs from RLPA’s coverage before the bill
moves forward.”

Center for Women Policy Studies

Feminist Majority

National Organization for Women

Letter to the House of Representauv&s

July 8, 1999

PEOPLE OF COLOR. “NAACP Legal Defense and Educational Fund litigates civil
nghts cases throughout the country on behalf of African Americans and other minorities
in an effort to preserve equity, faimess and justice in education, employment, housing,
health care, environment, criminal justice, and voting rights. RLPA poses a threat to this
type of litigation as RLPA may be used in a manner to limit African Americans and other
minorities rights to seek protection under state and local antidiscrimination laws...LDF
asks that you oppose RLPA, which may be used as a mechanism to limit African
Americans and other minorities from proceeding under the state and local laws that

. prohibit discrimination in a wide range of areas.

NAACEP Legal Defense and Educational Fund, Inc.
Letter to Congressman John Conyers, Jr.
July 14, 1999

STATE AND LOCAL GOVERNMENTS. “On behalf of the nation’s governors, state
legislators, and local elected officials, we are writing to express our strong
opposition to H.R. 1691, the “Religious Liberty Protection Act of 1999”. While we
support the free exercise of religion, as guaranteed in the U.S. Constitution, we believe
that H.R. 1691 goes far beyond what is necessary to protect religious freedom, and would
fundamentally interfere with and preempt the traditional and historic rights and
responsibilities of state and local governments. The bill would have serious effects,
jeopardizing the laws we are charged with upholding and subjecting state and local
governments to frivolous lawsuits.”

Council of State Governments

National Association of Counties

National League of Cities

United States Conference of Mayors

International City/County Management Association

Letter to the House of Representatives, July 13, 1999

W ORKING FOR LESBI1AN AND G AY EQUAL 'RIGHTS.

919 18th Street NW, Suite 800 Washington, D.C. 20006
Pphone (102) 628 4160 fax (202) 347 5323 e-mail hre@hre.org
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PEOPLE WITH DISABILITIES. “Our understanding is that, currently under federal law,
individuals may not evade comphiance with a neutral, generally applicable state or local
civil rights law on the grounds that such compliance would burden their individual
religious beliefs. Thus, for example, even if a large landlord or employer believed that
mental retardation is a punishment from God, that landlord or employer could not refuse
to comply with local or'state ariti:discriminatior laws that protected people with
disabilities by arguing that such compliance burdened their'religious beliefs. We believe
an amendment will be offered on the House floor which will sufficiently address our
concerns, while still providing a religious defense to a small number of individuals.
Under this amendment, a small landlord, a small busmess, and religious organizations
may all raise a rehgxously-based defense. Other larger landlords and businesses,
however, could not invoke this defense. We urge you to vote for tlus amendment on
the House floor.” .

Consorl_:lum for Citizens with D_isablhties

Letter to the House of Representatives .

July 9, 1999.

PEOPLE LIVING WITH HIV/AIDS. “We understand the need to establish a high
standard to protect religious liberty in this country as a general matter. However, we urge
you to exclude civil rights laws from RLPA’s coverage. Many state and local civil rights
laws prohibit discrimination against people with HIV and AIDS, who continue to be
feared and stigmatized, despite the progress we have made in correcting misperceptions
about the epidemic and the people affécted by it. Please do not support a bill that
poses such a grave threat to the strength and validity of state and local civil rights
laws across this country.”
\ National Organizations Responding To AIDS (NORA)
Letter to the House of Representatives
July 8, 1999

'RELIGIOUS MINORITIES. “The Religious Liberty Protection Act stands poised to

discriminate against the very religions communities it was drafted to protect.
Without an amendment to protect state and local civil rights laws, RLPA could be used
by a religious landlord to refuse housing to someone of a different faith, arguing that
renting to a person of a different faith would violate her or his religious beliefs and/or
practices. While clearly not the intended effect of this legislation, this is a very real
possibility without language clarifying this issue.”

Equal Partners in Faith

July 15, 1999

LESBIANS AND GAY MEN. “We strongly believe in the principle of protecting the free
exercise of one’s personal religious beliefs that serve as the foundation for RLPA. Just as
strongly, we belicve that lesbian, gay and bisexual Americans should not face
discrimination at work, at home or in their communities because of their sexual
orientation. We urge you to support an amendment to RLPA ensuring that the
legislation will not undermine the enforcement of state and local civil rights laws.”

Human Rights Campaign

National Gay and Lesbian Task Force

Letter to the House of Representatives

July 9, 1999
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' Regional Office
10th Floor
AIDF NAACP LEGAL DEFENSE 1444 Eyc Streot, NW

AND EDUCATIONAL FUND, INC. Washingtuo, DC 20005 (202) 6821300 Fax: (202) 682-1312
July 14, 1999
Congressmsa John Cbnyers, ir..
2426 Raybumn Office Building

Washington, D.C.20515-2214

Dear Congreasman Conyers

The NAACP Legal Dd'ense and Educational Fund Inc. ("LDF™), urges you to oppose

. final passage of HR. 1691, The Religious Liberty Protection Act of 1999 (“RLPA™). LDF

= litigates civil rights cases throughout the country on behalf of African Americans and other
wminorities in an effort to preserve equity, fairness and justice in cducation, employment, housing,
bealth care, environment, criminal justice, and voting rights. RLPA poses a potential threat to this
type of litigation as RLPA may be used in a manner to limit African Americans and other
minorities’ rights to seek protection from discrimination under state and local antidiscrimination
laws.

Defendants in discrimination cases brought under state or local fair housing, unploymem.,
etc., laws may seek to avoid liability by claiming protection under RLPA. This would require
individuals and groups proceeding under such state and local antidiscrimination laws to prove that
the law they wish to utilize is a least restrictive means of furthering a compelling governmental
interest. This requirement would significantly increase the litigation time and expense of pursuing
even workaday antidiscrimination actions and as a result could hinder or preclude some plaintiffs -
from pursuing their claims.

Even if the courts ultimately rule, as they should, that the various state and local
antidiscrimination statutes are least restrictive means to further compelbing governmental interests,
the uncertainty of whether statutes will withstand a RLPA dcfensc may dissuade plaintiffs from
seeking redress under antidiscrimination statutes, Of course, if any court were to determine that a
particular antidiscrimination statute were not a least restrictive means of furthering a compelling
governmental imterest, a successful RLPA defense would completely bar a plaintiff from
proceeding under that statute. In either event, RLPA will create an additional burden for plaintiffs
attempting to vindicate their civil rights.

National Office Regional Office

Contributions are Tho NAACP Legal Deforso & Mﬂlﬂl Fuad, Jec. (LDF) s oot pt Suke 1600 Suite 208

deducaidle for US. of the Natianal Association for the Advancement of Colored Prople 99 Hudson Styoet 315 West Ninth Sureet

income tax purposes,  (NAACT) altbough LDF was founded by the NAACP and sbuney its New York, NY 10019 Lox Angeies, CA 90013
comumitrnent to aqual rights. LDF bas had for over 30 yases a separute (212) 963-2200 (213) 624-2405

Board, Prograum, staff, and budget. Pac (212) 226-7592 Fax (213) 624-0073
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For these reasons, LDF asks that you oppose RLPA, which may be used as a mechanism |
to [irmit African Americans and other minorities from proceeding under the state and local laws
that prohibit discrimination in a wide range of areas.

Sincerely,




House Approves Measure on Religious Rights'

g et mord andirts’ |

By DAVID E. ROSENBAUM

WASHINGTON, July 15 = Divided
mainly along party lines, the House
of Representatives debated.gt:length.
today whether religious liberty or
civil rights should ‘take prégedence
when the two principles come into
conflict.

Religion, which the- Republicans -~

favored, came out on top.-

At issue was an’ innocupus-sound:
ing bill called the Religious Liberty
Protection Act that would prohibit

fy violations ' of

laws. 1t was rejq c“"lldhcnmlnmm ,

204 R‘epublicar]u a:\% -23:;‘ &1.90. with
‘{:‘l‘lne;u aﬁré:nst‘ l:l;-d_n_;endm:l:? r:n!;
'_ mdﬁzﬂﬁ:lrohl@; }ﬁ?t?c ratsand1
overall meagyy c
proved, M6 F1g. o en 8P

. “Americans should be
" practice thélr religion w(!hot{: ‘nter

- - {erence fram the hear hand of gov-

ernment,” - . sald

N R
Charies T. Canady, Ropueyniatve

Rﬁbﬂbuean of

state and local governments from.- Fiorida, thefloor manager of the bill

placing a “substantial byrden” on 8"

person’s exercise of religion unless
officials could demonstrate a com-
pelling reason for doing %0. '

The sponsors said -tlié heasure

- cIvil rights. lawa fram its

.- Representative Jerrgjd -

 the Manhaltan Démocrat whf:‘::lg.'
. sored the amendment * exempting
cover

_. said he i Wit Mr. ‘Canady’s

was necessary to preveat, for tn-gw& dut Mr. Nadler-added, “The

stance, zoning ordinances that pro-
hibit construction of ehurches in’
some neighborhoods and rules that
bar students from wearing skullcaps
in schoolrooms or sports flelds.
They offered anecdotal evidence
that such abuses were widespread.
They held that without the legisla-

tion; Roman Catholic priests theoret-

Ically risked arrest for serving com-

", munion wine to minars and Orthodox

Jews could be forced to allow autop-
sies, forbidden by their religlon, after
afamily member died.
'Organizations representing all
major religions support the meas-

ure. But opponents worried that the.

law could be used as a defense by:
people accused of violating state or
local antidiscrimination laws.

The underlying question, which'
was skirted by both sldes in the de-
‘bate, was whether landlords and em-
ployers in states and cities with laws
forbidding- discrimination sgainst
homosexuals could cite religious
scruples and be free to refuse to reat
to or hire gay men and legbians.

- The cruclal test came on an
amendment that would have speci-
fied that the protections of religious
expression could not be used to justl-

hould be used s a shield pro-
- tecting religiougliberty but not.ag a
sword against civil rights laws.”
The problem with the Nadler ex-
emption, Mr. Canady responded, was
that “it-would establish'as a matter
of Congressional policy that religious
liberty would have second-class sta-
mll'
The measure now. goes to the Sen-
ate, where its prospects areunciear.
" The White House issued a statement
saying President Clinton strongly

supported the bill and h 1o work
with Congeess. on ‘“clarification of
civil rights protections.” -

" Federal law prohibits discrimina-
- tion- baséd on race, sex, age and
disability, so the real, though mostly
" unstated, dispute was over whether
the protectfon of religion could be
used to -sanction discrimination
against homoséxuals.
_ Both sides seemed reluctant to de-
bate the matter directly. But at one
point, Representative Dana Rohra-
bacher, Republican of California,

avolding the words ‘‘gay” or:“homo- -

sexual,” sald that people with untra-
ditlonal values “feel they can.force
their way-into a Catholic parade”
and keep the Boy Scouts from main-

onal vais

are under sttack all the time,” Mr.

Robrabacher sald, “a3d ﬁmed

protect their rights as :
Repregentative Robert = Wex! "

Democrat of Florids, re

Mr. Rohrabacher, by s&ying

“They're trying to work. They're iry-

ing to rent an apartment.”
Repregentative

about:t, the right wing-of the Repub-

lMican Party wants to discriminate

against homosexuals.”

Mr. Ciinady replied, “The gentle-
man has misunderstood the purpose
of this bill.”

The issueof a Federal law protect-

ing expression of religion argse from
a 1990 Supréme Court ruling that
religious beliefs did not excuse peo-
ple wha violated a legitimate state

law. The case involved Indians ar-.
rested for smoking the outlawed

drug peyote in a religious ceremony.
Religious groups pressed Con-
gress for legislation to reverse the
Court's decision. In 19983, a measure
was enacted similar to the bill adopt-
ed today, but in 1897 the Supreme
Court declared it unconstitutional on
the ground that its restrictions were
too broad. .
That measuré, the Religious Free-
dom Restoration Act, was based on
the l4th Amendment's guarantee
that all citizens’ rights are equally
protected. The bill passed today was
rewriiten so that the constitutional
basis is the authority of Congress to
regulate interstate commerce.
Some legal authorities think the

changes may not :be sufficlent to :

satisty the Supreme Court, especial-
ly-in. light of the Court's decisions

" this year expanding state sovereign-
ty and dimiting the abllity of Con-
gress to make Federal law binding
on the states. )

Patrick J. Keo- |
 pedy, Denocrat of Rhode Island, ad-
 dressed:the matter, more squarely,
saying, - “Let's make no mistake

: ' Justin Lane for The New York Times
Representative Charles T. Canady, manager of a religious protection
measure, said religion should be free of government’s “heavy hand.”
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- groundbreaking work spans four decades,
o - See page 31.
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. ( defenders weré united:in therr outrage at "_' 5
-] 21990 Supreme Court ruling which said -
-'that Native Americaris could not use reli-. .

‘I gious bellefs asa defense ngarnst prose-

substance,;’ péyote.". That "~ session;

aimed. to restore .the: supreriacy “of- rel
gious behef in such conﬂrcte wrth gov.
| ernmient. . '

"} its constitutional authority. " -

lifelong defender of minotity: teligions -

“lcommunities on the globe - Nadler Was:

|the : gerieral to lead the charge for’
.| this bill, He kelped draft it and signed on.
. |as the Democratic co-sponsor. .
W] .were problems with. the bill,

however, .and. lots. of them. .In slow,.

; at.the’ start in: 1993: “No. carve-

people in‘all tellglons in all cases.

“1."- Last'summer, the.bill séemed destme
L Thién Kenneth Stair.delivered h
" report: fecommending - the' impeachment -
.-'of Presidént Clinton, and tlie Religious
: 1 Libe
| ers. was put on hold.

.That's when.Gay' clvll rlghts edv

:'lcatee started - hounding - Nadler. ‘The "

-American Civil Liberties Uhion had beer:

natlonal Gay groups had studied the-

" Initially, .decided it- Wasn’t a4
. But ‘recent’ Jower: court ‘cases in’
_bwhich local civil rights laws: were ‘chal-’
lenged by people asking for’ religious
| exemption caused them to re-evaluate the-
" |bill, They iow told Nadier-the bill wiould..
th 1 local and staté civil rights laws'
. pmhlbmng discrimination based on sex-
-ual orientation, rarital status, dnd dis-
.1ability, Unless- amended, they warned,
.| the bill would allow conservative compa-
" | nies-to cite this. religious beliefa’ of their-
/| owners a8 an excuseé for dlscﬁnnnadng in:
“the  gand employmentl :

ibill

-'includéd,™: Nadler. recalls; "“We.. had;
~iworked very hard ° on -this "for’ seven or.
. Teight:

" {Gay and disability rights legal. activist
_|Chai Feldblum, began briefing members

| Ettelbrick, then legislative counsel for the

--{Sharon Kleiribaum of Congregation Beth
Simchat Torah; one, of the, gest Gay
:-eynngogues ln— the netlon; begamcalllng

Congress responded wrth a-faw that "~

_ : ". the - legislation. -
¥ But the court struck the niew law down :
: 1in. 1997, saying:Congress had: exceeded’

‘[and - representing . 'west Manhattan and’
7 Brooklyn, home to what. is ‘considered.
“|one of the largest, most diverse" Jewish-

negotlatlons. supporters worked
. through each.: They held together-a-mot- .
A coalition' of - nearly  100- groups by:
,u‘etummg ‘to’-their- mantra; éstablished:-

outs.”. The new:law would apply to all )
" Ultisnately, ‘all but oné Democrat on the

bill, as\well as many, ma.ny oth" -

" {among’ the coalition supporting' the bill, ~

l ““No one wanted to hear: lt.'myself )

:-Anid all of a sudden somes ",
|body comes otit of nowhere with a dom- .
- |pletely neéw objection? ..; I didn’t wanto .
' Iheat.it, bitt 3 you had to Idok atit™: - ,l-.'-" :
~The ‘Warnings' came first’ from the :
. ACLU's Chris Anders, Anders, joined by L

_{on. the concerns.’ New ‘York City Gay
;. :groups ~"weren’t- far. behind. Paula:

" jEmpire :State-Pride ‘Apénda,” and Rabbi .

-"recelvmg mail nnd calls from: both su

. porters of the bill and those worried about
cution for possessing and use an illegal .. '

But- thifigs drdnt truIy heat 1)
May of this' year;, when" Rep

“Deinocratit’ co-sponser; - and- Nadler. wés:

‘ the obvious choice; But the lobbying liad"
- 'conyinced - Nadler: to set his’ staff to.'
- Religious - liberties: support_rs went N
back to the drawmg board and ‘catne out
with-'a new" bill;  the- more lirhited: |
“{Religious Liberty- Protection ‘Act. Ag-ar,

researchmg the issue;

‘wrong,”-he-. recalls wrth 8 mgh. “g
_-eouldn (SRR

that, for these membeérs and: others who

. hadn't- been as mvolved. Nadler’s - with-

drawn “suppoft was--a major factor.

eornmlttee wlthdrew (The only one who

sion prevroualy)
-_"'I wae between a mck and n hard

plaoe. Nadle ams, ! I
there hiad tc be a way around this," " -

_For the' next several’ weeks; Nadlerf__
) became a go-between for civil rights lob-
"-byists. and the coalition supporting: the.
" bill:Hé wanted an ameadment that easéd

‘his' coricerns about thie-civil rights
‘but. still [ red the’ bill's underlyiig
pn.nelple of "nocme-ollls "The'ambnd-

arles/_:
": Canady’ (R-Fla;) prepared to re-introduce
-Canady / ‘needed -1

:*1 tried.to"convince myself they were :
1.

55, he took the dramatlc step of refus-.
ing to put: his name back on the_bill-he:
 helped virite, and the dominoes fell firom .
_there. One’ after” another, Democrats on -
-.the Judieiary- Comimittee - withdre sup=
" port for the bill. Civil nghts lobbyists say.
 the real work was in tonyincing a hand- -
ful:.of committes' Demiocrats “who had
_ been avid supporters:of the.bill last des---
“gion- — Reps, Howard Berman - of
Cehfemla. Steven. Rothman -of New- :
Jersey, and. Robért: Wexler. of Florida —.
not to ‘get back on’board, But:they say -
o religione organizations could use the law. .
. In; employment, - only 'companies- with -
- fewer than five émployees and religious
~ organizations' hmng fot certam lrey posi-
-tdons, .- .
ed;. on’ the legislation was Rep.: -
- “Anthony. Weider;(D-N.Y.), & first-year ",
' member - frofm' .a’-strong Jewish district -
"who hadn’t been mvolved in the dlseu.s-

_Wenilngn ebout tlte net’s ‘threat to Gay elvll rlgbte éame llrst ﬁ'om the
N Andere. Other acllmts, lneltldlng repmentetlvea of New York Clty Gey gronpe, tollnwed.

“s0’ l decrded .

:eay ‘Nadler thlnks this ln a pmblull' was Ilelpﬂll.”

ment Nadler settled on, spelled out whoe :

could use'the new law ‘as- 'a defénse

" 4fainst prosecution’for violating a civil .
rights law; In housiig cases, it said, only-
‘landlords -with small property who:live. -

on the propecty they’re renting; and only '

"Mt i8 not a carve-out. Nadler mmts

argulng that the' dmendment: calls ‘for a. .
‘balancing of interests rather than wholly
.putting civil rights above religlona liber-

ties. "It doésn’t simply: say .this. shou!d

not apply toclvrl nghts leglslanon. o

The eoelrtron suppomng the blll drs- :
. agneed. Nadler was enraged, feeling. he. -
bhad- worked to accomrnodate everyone s-

interests.:
“Frankly. b had spent some - tlme

._angurshmg .over which way I would go .-
‘before 'we [wrote] . the -+
* says. “At that point, I sald"..
port-the bill wnhout-the-amehdment.’.‘ eve .qmte

‘mest,” he:
sLcan'ts Sup:-

“In mrd-June. the Judlcrary committes ,

passéd the bill without Nadler’s aimend- -
ment. It wag a party-line vote, and- civil -

rlghts lobbyists spent the next month -~ -
-using:Nadler's | name to. convince other-' o

-members,. .. and." pertleularly * the-

Deémocratic - leadershlp. to" support -the -

" amendinent and: feject the bill without it.
““Every . time: I ialked - io" .the -
[Democratrc] leadershlp.. -Feldblum"

- -says, “thé fact'that I could ‘say ‘Nadler - - -

" thinks thig is a problem® was helpful.”-

-“They, couldn’t dismiss him,” a ‘staffer - - o
adds, “They couldn’t say, ‘Oh, Jery .
Nadlér, he's hostile to relrglous liberty.™ - -

_Mark_Piavin, assoclate director of the
. Religious Action - Center . of- Reform -

-of religious liberty work as-well. :
- “We've. -worked very - closely wlth_ .

as strong a. supporter of rellglous liberty
a8 there is -in- Congress;™

" have worked with.

to 118 - s
“I wasn’t partlcularly surpnsed by the.

Plavin $ays. *I was surprised by the num- ..
‘ber of [miembers] who then turried around. .

s and voted against the bill." - . o
“Now, -the_action .has” moved- to the
- Senate, and'all sides say the negotiations .-

have “intensified” in anticipation of the -

- Senate battle after the Augllst recess: Thie - T

- lead sponsors of last' year's Senate bill,

. 'Sens. Orrin Hatch-(R-Utah) and Edward =

Kennedy (D-Mass.), have said they want.
;8 inore :bipartisan 'process. than what
unfolded in the Hous€.. -
But Kennedy -and other .ludrcrary '
“Democrats have made it clear ‘they wrlll.. :
" want-the civil nghts concerns - solved

“before they car get on board. Everybody".- o

-wants to find a compmnu!se before'
* bill.begins to move.. - - _
"If we can't do that I'm. not stire wh

' : by CintSteb -
: Chal Feldblnm' “Every tlme 1 la[hed to the [Demoernﬂe] leaderahlp, the hct thet l cenld s

" Judaism, agreed, adding that the civil .
- rights- lobbylsts have always:been-allies S
Cbngressman Nadler and find him'to be - ...

_ ‘Plavin-'says.
* “These people are our friends, people we . -

- 8till, . the . House rejected ‘Nadler’ s"._‘:--

~-amendment on July 15'in 2234 to. 190 - ..
vote:. The bill passed that same dny, 306

vote- in’ favor of Jerry’s amendment,”" o
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September 8, 1999

Senator Orrin Hatch ~ Senator Patrick Leahy

Chairman Ranking Minority Member

Senate Judiciary Committee Senate Judiciary Committce

131 Russell Senate Office Building 433 Russell Senate Office Building
Washington DC, 20510 Washington DC, 20510

Dear Chairman Hatch and Senator Leahy ,/'

The undersigned civil rights organizations write w express our concerns about unintcnded
yei potentially harmfhl cffects that the proposed Religious Liberty Protection Act "RLPA™) as
currently draﬁed may have on the mt'orcement of the nation’s civil rights laws.

We uuderstand that a hearing bas been scheduled for later this week to address important
constitutional questions raised by RLPA. We commend your effarts to identify a constitutional basis
that will best ensure the long-term viahility of a federal statute protecting the important right of free
exercise of religion. However, we also belicvo that the Judiciary Committee should clogely examine
the intersection of RLPA with state and local laws prohibiting discrimination in order to aven
potentially significant interference with the contmued avmlabxﬁty of civil rights statutes to victims of
discrimination.

We cach recognize the need to ensure appropriate safeguards against governmental burdens
onthe free exercise of religious beliefs. 'We support their development and implementation. ‘Further,
we are sensitive to the fact that such protections are especially important to preserve the exercise of
beliefs by adherents of minority religions who are in a position, like many of the groups we represeat,
of having Iimited ability to influcnce the political process. We therefore support the laudable
principles that RLPA seeks to achieve. We believe, however, that RLPA can accomplish its goal of
protecting religious free exercise without threatening continued enforcement of civil rights laws.

We are aware of testimony which the Judiciary Committee has heard previously from
witnesses expressing their general concerns that RLPA may have an adverse effect on anti-
discrimination protections. Since that hearing, however, the broad range of groups represented here
have extensivcly analyzed the specific effect RLPA may have on the anti-discrimination statutes
protecting our constituents. Accordingly, an additional hearing before the Committee is necessary
to permit the entire civil rights community to present a clear and complete description of the precise
harms that RLPA may cause to enforcemest of clvil rights laws.

As currently drafted, RLPA could be used in civil rights cases to attempt to defeat the right
of an individual or group to be free from discrimination on the basis of gender, disability, ethnicity,
race or some other statutorily protected category. For example, 2landlord oran employcr could seck
10 avoid liability for discrimination by claiming protection under RLPA. In each case in which RLPA
is invoked as a defense, the plaintiff could overcome that defense only by showing that the particular
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civil rights statute in question furthers a compelling governmental interest, and is the least restrictive

means to achieve that compelling interest. In essence then, a civil rights case in which RLPA is

invoked may necessarily involve not just the fucts about the particular parties’ experiences, but also

adefense of the goals and means of the civil rights statute sought to be enforced. Under this scenario,

the plaintiff who seeks to invoke civil rights protection could suddenly be faced with defending the
underlying statute in order to have his or her rights vindicated.

EBven where civil rights plaintiffs could successfully prave that the applicable anti-
discrimination statute meets RLPA’s strict scrutiny standard, the substantial litigation burdens

_ associated with presauing such proof could ikely deter victims of digcrimination from pursuing their

rghts. The necessity of litigating the issues conceming the civil rights statute itself] in addition to
proving the underlying discrimination at issue, could increase the time and costs associated with each
irdividual case, and may have a substantial effact on the ability of victims of discrimination to obtain
couansel in civil rights cases and to proseeute such cases successfully.

The full extent to which legitimate claims of discrimination may be thwarted by the defenge
areated by RLPA should be evaluated by the Judiciary Committee. We believe that a hearing before
the Iudiclary Commntee isan unpommt and necessary step in that evaluation.

We apprecza.te your continued suppon of the legal protections for thc communities we . - SR

rzpresent and wrge you to give ample consideration to the possibility that RLPA would frustrate some
of the protections that together we have fougbt to establish and maintain. We look forward to
working with you as RLPA proceeds through the regular Committee process.

Sincerely,

Marcia Greenberger, Co-President, :
NATTONAL WOMEN'S LAW CENTER-

Antonia Hemandez, Director and General Counsel,
MEXICAN AMERICAN LEGAL DBFENSE AND EDUCATIONAL FUND

Rebecca Isaacs, Polmcal Director,
NATIONAL GAY -AND LESBIAN TASK FORCE

Flaine Jones, Director-Counsel,
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Laurs Murphy, Direetor. Washington National Office,
AMERICAN CIVIL LIBERTIES UNION

Hilary Sheiton, Director, Washington Bureau,

NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE
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Shamna Smith, Executive Director,
NATIONAL FAIR BOUSING ALLIANCE

Pat Wright, Disability Rights Education and Defense Fund, Inc., Co-Chair,
Cunis Decker, National Association of Protection and Advocacy Systems, Co-Chair,
Robert Hermau, Paralyzed Veterans of Americs, Co-Chair, -
Mark Richert, American Foundation for the Blind, Co-Chair,
CONSORTIUM FOR CITIZENS WITH DISABILITIES RIGHTS TASK FORCE

Daniel Zingale, Executive Director,
AIDS ACTION

Elizabeth Birch, BExecutive Directar,
HUMAN RIGHTS CAMPAIGN

cc: Senate Judiciary Committee Members
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919 18th Street NW
‘Washingron, DC 20006
web http://www.hrc.org

phone 202 628 4160
Sfax 202 347 5323
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FYI

HUMAN
RIGHTS
ey BAX TRANSMISSION

DATE: September 14, 1999

TO: David Beier (456-6231) Mary Beth Cahill (456-6218)
Harold Creel (523-4224) Todd Dickinson (703-305-8664)
Monica Dixon (456-7044) Philip DuFour (456-6298)
Maria Echeveste (456-6218) Patricia Ewing (456-2685)
Bob Hattoy (208-1821) Nancy Hernreich (456-6703)
Fred Hochberg (205-6802) Elaine Kaplan (653-5161)
Ron Klain (456-7044) Ann Lewis (456-1213)
Joe Lockhart (456-6423) Sean Maloney (456-2215)
Sylvia Matthews (395-3888) Minyon Moore (456-2983)
John Podesta (456-2883) Julian Potter (456-9054)
Bruce Reed (456-5542) Paul Richard (663-7101)
Marsha Scott (456-5558) Donna Shalala (690-7203)
Richard Socarides (456-6218) Doug Sosnik (456-2530)
Tracy Thornton (456-2604) Kevin Thurm (690-7755)
Sandra Thurman (456-2438) Barry Toiv (456-6210)
Karen Tramontano (456-1907) Jesse White (884-7693)

FROM: Winnie Stachelberg

CONFIDENTIALITY NOTICE

This facsimile is intended only for usc by the addressce/s named above and may contain legally
privileged and/or confidential information from the Human Rights Campaign. If you are not an
intended recipient, do not disclose, copy, distribute, or take any action in reliance on the document/s
hereby transmitted. Instead; please notify us at the above listed telephone number immediately in
order to arrange for the return of this facsimile to us at no cost to you. '

If you have any problem with this transmission,

switchboard.

please call (202) 628-4160 for HRC's main



