
H U M A N 
R I G H T S 
C A M P A I G N 

July 14, 1999 

The Honorable WiUiim J. Clinton 
The Whice House 
1600 Penn.sylvani.i Avenue, N W 
Washington, DC 20500 

via facsimile 

Dear Mr. President, 

Ic was with grave disappointment chat I read the .Statement of-Administration Policy (SAP) on rhe 
Religions I .ibeity Protection Act (RJ.PA). You have been a strong, active advocate for the civil nghcs 
of 3II Americans - including the lesbian and gay Americans. Therefore, I wa> sLuimcJ that your 
statement on RLPA did not include strong and unequivocal support for the Nadler substitute 
ainendmcnt. 

As you knc5w, the Nadler ametidtneni would have clearly and cai'cfully protected civil rigliLs laws 
from being undermined by RI.PA. The few state and local laws providing protection from 
discrimination on the basis of sexual orientation have been extremely hard fought victories for the 
lesbian, gay and Kiscvual community. RLPA — without the Nadler amendment — puts those few 
protections in grave danger. Your staff haa indicated the final decision to support RLPA widiout 
such a safeguard was your own. I lail to see the logic of this decision. 

Moreover, ir i.s nor just rhe lesbian and gay coimnutiicy diat is put at risk by RLPA. Women, people 
with disabilities, and people of color stand to have their civil rights challenged. In fact, the NAACP 
Legal Defense Fund opposes the legislation i f it ilocs not include an amendment addressing the civil 
rights coticems. 

I respectfully request, on an urgent basis, that you amend your Administration's position to 
specifically support the Nadler amendment and ask that it be dbtribuced first thing in the morning. 

Sincerel 

F,li7abcrh Birch 
Executive Director 

W O R K I N G F O R L E S B I A N A N D G A t E Q U A L R I G H T S 

' jy ) 18th Street NW, Suite 800 Wuhui|pun, D.C. 20006 

jihun€ ( toi) 6 i i 4160 fiat (i.01) 347 i-mnil hfct^hicoff) 
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This facsimile is intended only for use by the addressee/s named above and contains legally privileged andior 
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distribute, or take any action in reliance on the document/s hereby transmitted. Instead, please notily us at the above 
listed telephone number immediately in order to arrange for the return of this facsimile to us at no cost to you. 
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R I G H T S 
C A M P A I G N 

The Human Rights Campaign supports religious libcirty and strongly appreciates the suppon 
of people of faith for the concept of non-discrimination. We have grave concerns, however, 
about the impact of the Religious Liberty Protection Act (RLPA) on the lesbian, gay and 
bisexual community. Moreover, it is not just the gay community that is put at risk by 
RLPA. Women, people of color, and people with disabilities stand to have their civil rights 
challenged. In fact, the NAACP Legal Defense and Educational Fimd opposes the 
legislation if it docs not include language addressing the civil rights concems. 

The situation. The House of Representatives on July 15 approved the RLPA by 306-118, 
rejecting 234-190 an amendment proposed by Rep, Jcrrold Nadler, D-N.Y. to ensure that 
religious rights woidd not become a license to practice discrimination. In late Jime, Sen. 
Orrin Hatch, R-Utah, held a Judiciary Committee hearing on the issue, but RLPA has not 
yet been introduced in the Senate. President Clinton has expressed strong support for RLPA 
and said he wants to work with lawmakers on "clarification of civil rights proteaions." 

After RLPA passed the House, it was not sent to the Judiciaiy Committee and is being held 
at the oesk. 

The problem. As currendy drafted, the Religious Liberty Protection Act is likely to 
undermine eflforts to enforce prohibitions against discrimination on the basis of marital 
status, gender, disability and sexual orientation at the state and local level. RLPA would 
prohibit any state or local law from placing a "substantial burden" on a "person's religious 
exercise," even if the burden rcsidts from a rule of general applicability. 

If challenged, the law in question can only siuvivc if the government can show that the 
burden on the person's religious exercise is (1) in ftirthcrancc a compelling governmental 
interest; and that (2) the program or activity is the least restrictive means of furthering that 
compelling interest. 

As passed by the House, RLPA lacks any language clarifying that the Act does not create a 
defense to the enforcement of state and local anti-discrimination laws. There is concern diat 
this inadvertent shortcoming may allow an individual to defend his or her refusal to comply 
with civil rights laws, claiming that such laws would substantially burden his or her religious 
exercise rights. 

A solution. Support an explicit provision to the legislation, stating clearly that RLPA docs 
not provide a defense to non-compliance with state or local anti-discrimination laws. Rep. 
Nadler's amendment stated clearly that the RLPA does not provide a defense to non­
compliance with state or local anti-discrimination laws. 

W O R K I N G F O R L E S B I A N A N D G A Y E Q U A L R I G H T S . 

919 18th Street NW, Suite 800 Washington, D.C. 20006 
phane (loi) 618 4160 fia {102) 347 532J e-mail htc^hrc.org 
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The politics. In Texas, Governor George W. Bush recently signed into law a bill that 
protects state and local civil rights laws kom being circumvented in the name of religious 
liberty. Specifically, the Texas law provides that, dtcept for religious organizations, the state's 
religious liberty protection law does not establish or diminate a defense to a dvil rights 
prosecution under a state and local law. 

Rep. Charles Canady, R-Fla., appearing on Saturday's edition of the C-SPAN television 
show "Washington Journal," revealed his view that the Religious Liberty Protecaon Act 
would threaten local civil rights laws that bar discrimination based on sexual orientation. 
RLPA, if passed by Congress in its current form, would threaten such non-discrimination 
laws in 11 states and 200 municipalities. 

"I believe there are contexts in which this bill could residt in a claimant who is defending 
against the application of a local gay rights ordinance, to raise a claim that would be 
succxssfiil because compliance with that ordinance was a violarion of the free exercise of 
religion," Canady told "Washington Journal" host George Hager. 

Addirional bad^rouhd: An earlier version of RLPA which Clinton signed into law in 1993, 
the Religious Freedom Restoration Act, was struck down by die U.S. Supreme Court in 
1997 for being overly broad and exceeding Congress' authority. Opinions differ as to how 
satisfied that court will be with the crafting of the new RLPA, which relics on Congress' 
control of interstate commerce; the Department of Justice believes the bill will pass muster. 
Again ironically, the high court's conservadves' recent sweeping decision in favor of state's 
rights may signal the court's imwillingness to let the federal RLPA undermine local 
authority. 

Unsurprisingly, local governments oppose RLPA, including the National League of Cities, 
the U.S. Conference of Mayors and the Nadonal Associarion of Counties. 

July 21, 1999 
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P.O. BOX 2910 ._ 
AVsnHiimAS mu-mt ^^-TT: 466O afcHCHNor. «2«S 

S c o t t Hnr>l>W»rrr HDUSION, TEXAS 7709* 
DlSTRICt 132 „ PAX 7i^iii6817 

a4AILiaitthechb«B«hauw.alatetx.ni 
TESTIMONV OF TEXAS STATE REPRESENTATTVE SCOTT HOCHBERG 

SENATE JUBICIARy COMMIITEE - JUNE 23,1999 

Mr. QiaimMn and Membeis of the Ctfflmuttee, 

I appreciate the opponuniiy to share soioe thoughts with you today. I 

Two weeks ago. Governor George W. Bush sigaed die Texas Religious Freedom Restoration 
Act (Texaŝ RPitA) into law. I was privileged to wdifc with Gov. Bush as the House author 
of this iinpdttant bill Aid I'm pwud of thi bill, beeattke i Selieve it stteagtheas religious 
freedcnn in T«(as without weakening o&er fiindBmental individual rights. 

Long before I ever heard of the Smith case or the federal RPRA, I knew how haid it was for 
individuals to assert their first amendment religious freedoms against the bureaucracy. I've 
fougjit batttes with our prison system over allowing Jewish prisoners to practice their fiifh. 
And I found I had to pass a law before I could be sure that judges would not repeat the 
incident that occulted in a Houston counnjom, where an Ordiodox Jewish man was required 
to remove his akulleap. in direct conflict with his religious practics, before he could testify. 

So when the American Jewish Committee and the Anti-Defamation League, on whose local 
boards I serve, put the scaie ReUgious Freedom Restoration Act on their legislative agendas. 
I was eager to become the lead sponsor. And I was ceroinly encouraged by the early and 
strong support of Gov. Bush, who announced just before the opening of our Icgislaiive 
session that Texas RFRA would be one of to legislative priorities as weU. 

Of course you know diat no bill is a simple biU. Early on, I saw that the model RFRA 
language left open a possibility that the act could be used to get around Texas' civil rights 
laws. That concem was first raised to me by the AJC. and then later by the ADL, the two 
groups dm had initially brought me the legislation, and two groups widi long histories of 
defending civil rights internationally. 

Clearly, the intended purpose of this hill was not to weaken civil rights laws. When Gov 
Bnsh talked about the need for RFRA, he citied examples, including the skuUcap simatxon, 
where RFRA could be used to help protect a person's lehgious practice from government 
mterfetence. None of die examples were about giving any individual the right to deny 

I 

I' 
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anotAer perronequal proiefition rights. 

The Texas Constimtion is very clear abpw *e pnaaM of civil rights. The third and fourth 
sections of our Bill of Righs guarantee efjnal protectian under the law. Ilie next three 
sections protect religion and guarantee fiet^bin of worship. So, clearly, our framers saw 
these frmdamental rights as being on the sam(; phine. 

I wanted to pass a strong RFRA in Texas, but not one tiut would rewrite Texas dvil rights 
laws. So I Bdd(id language clarifying diat the act neither expanded nor reduced a person's 
civil rights under any other law. Hiat language drew no objecdon ininally. 

But later, some RFRA coalition members argued that to cornpletely move civil rights out 
from under RFRA might imply that even a religious organization could not use religion as 
a criteria in hiring - an exemption that is included in our state labor code as well as in federal 
law. 

So coalition members helped cmft language to apply RFRA m die special circumstances of 
religious organizations, while continuing to leave the task ofbalandng religious and etpial 
protection rights to the courts. That langu^ wa$ unaninuiusiy adopted in a bipartisan 
amendment on the Hotise floor, and remaixied intact in the bill as it was signed by Gov. 
Bush. 

The RFRA coalidon in Texas endorsed the civil rights language and strongly supported the 
bill, frpm the Texas Freedotî N̂etwotk on the left to die Liberty Legal Instimte on the right 
I must tell you. however, that one or two cqnservadve grovps in this very broad coalition 
objected and went so far as to ask Gov. Bush to vem the bill. He chose not to do so. Those 
particular groups said doacthey faad hoped to use RFRA to do exactly what others had featad 
- to seek to override, in court, various civil rights laws diat they had not been able to override 
legislatively. 

I urge yon to adopt a strong law to reinforce what we have done in Texas. But in so doing. 
I would also ask that you follow the wisdom ofour governor and our legislature and inchide 
language to protect state civil rights laws. 

I offer «*ate!ver assistance I can be to help develop and refine dus language of this bill so 
that those goals are met 

This is too irqjortant a bill to be lost as a result of a fear of weakening civil rights. But 
likewise, national and state dvil righu polides are too irnportant to be weakened as an 
unintended by-product of a bill with the noble purpose of suengthening religious ri^its. 

Thank you again for your considemtim, your time ond your bard work. 
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H U M A N 
R I G H T S 
C A M P A I G N 

WHO DOES THE REUGIOUS LIBERTY PROTECTION 
ACT (RLPA) PUT AT RISK? 

W O M E N . "We understand die need to establish a higher standard to protect religious 
liberty in this country as a general matter. We believe, howeVdr, that civil rights laws 
already meet this standard. Thus, we urge yoii not to pass a bill that could throw into 
question the strength and v^dity of state and local civil rights across the country, 
includmg laws that prohibit discrimination on the basis of marital or family status. We 
urge you to exclude dvil rights laws from RLPA's coverage before the bill 
moves forward." 

Center for Womeiii Policy Studies 
Feminist Majori ty 
National Organization for Women 
Letter to the House of Representatives 
July 8. 1999 

PEOPLE O F COLOR. " N A A C P Legal Defense and Educational Fund litigates civil 
rights cases throughout the country on behalf of Afiican Americans and other niinorities 
in an effort to preserve equity, fairness and justice in education, employment, housing, 
health care, environment, criminal justice, and voting rights. RLPA poses a threat to this 
type of litigation as RLPA may be used in a manner to limit Afiican Americans and other 
minorities' rights to seek protection under state and local antidiscrimination laws.. .LDF 
asks that you oppose RLPA, which may be used as a mechanism to limit African 
Americans and other minorities from proceeding under the state and local laws that 
prohibit discrimination in a wide range of areas. 

NAACP Legal Defense and Educational Fund, Inc. 
Letter to Congressman John Conyers, Jr. 
July 14, 1999 

STATE A N D LOCAL GOVERNMENTS. "On behalf of the nation's govemors, state 
legislators, and local elected officials, we are writing to express our strong 
opposition to BLR. 1691, the <*ReIigious Uberty Protection Act of 1999". While we 
support the free exercise of religion, as gusuanteed in die U.S. Constitutirai, we believe 
that H.R. 1691 goes far beyond what is necessary to protect religious freedom, and would 
ftmdamentally interfere with and preempt the traditional and historic rights and 
responsibilities of state and local governments. The bill woidd have serious effects, 
jeopardizing the laws we are charged with upholding and subjecting state and local 
governments to frivolous lawsuits." 

Council of State Governments 
National Assodation of Counties 
National League of Cities 
United States Conference of Mayors 
International City/Coimty Management Association 
Letter to the House of Representatives, July 13, 1999 

W O R K I N G F O R L E S B I A N A N D G A Y E Q U A L R I G H T S . 

919 18th Street NW, Suite 800 Wuhington, D.C 20006 
phone (z02) 618 4160 fia (101) 347 S)Z) e-mail luc@hicorg 
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P E O P L E WITH DISABILITIES. "Our understanding is that, currently under federal law, 
individuals may not evade compliance with a neutral, geneially applicable state or local 
civil rights law on the grounds that such compliance would btuxlen their mdividual 
religious beliefs. Thus, for example, even if a large landlord or employer believed that 
mental retardation is a punis^ent from God, {that landlord or ê nployer ĉ uld not refrise 
to comply with local or state adtl-discriniination laws that ptdtected people with 
disabilities by arguing that such complianee bHlrdkhed their: religious beliefs. We believe 
an amendment will be offered on the House floor which will sufficiently address our 
concems, while still providing a religious defense to a small number of individuals. 
Under this amendment, a small landlord, a small business, and rehgious organizations 
may all raise a religiously-based defense. Other larger landlords and businesses, 
however, could not invoke this defense. We urge you to vote for this amendment on 
the House floor." 

Consortium for Citizens with Disnbilities 
Letter to the House of Representatives 
July 9,1999. 

P E O P L E LIVING WITH HIV/AIDS. "We understand the need to establish a high 
standard to protect reUgious liberty in this country as a general matter. However, we urge 
you to exclude civil rights laws from RLPA'; coverage. Many state and local civil rights 
laws prohibit discrimination against people with HIV and AIDS, who continue to be 
feared and stigmatized, despite the progress we have made in correcting misperceptions 
about the epidemic and the people a^cted by it. Please do not support a bill that 
poses such a grave threat to the strength and validity of state and local civil rights 
laws across this country." 

\ National Organizations Responding To AIDS (NORA) 
^ Letter to the House of Representatives 

Julys, 1999 

RELIGIOUS MINORITIES. "The Religious Liberty Protection Act stands poised to 
discriminate against the very religions communities it was drafted to protect. 
Without an amendment to protect state and local civil rights laws, RLPA could be used 
by a religious landlord to refuse housing to someone of a different faith, arguing that 
renting to a pâ on of a different faith would violate her or his religious beliefs and/or 
practices. While clearly not the intended effect of this legislation, this is a very real 
possibility without language clarifying this issue." 

Equal Partners in Faith 
July 15.1999 

LESBIANS AND G A Y MEN. "We strongly believe in the principle of protecting the free 
exercise of one's personal religious beliefs that serve as the foimdation for RLPA. Just as 
strongly, we believe that lesbian, gay and bisexual Americans should not face 
discrimination at work, at home or in their communities because of their sexual 
orientation. We urge you to support an amendment to RLPA ensuring that the 
legislation will not undermine the enforcement of state and local civil rights laws." 

Human Rights Campaig;n 
National Gay and Lesbian Task Force 
Letter to the House of Repicsaatatives 
July 9, 1999 
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NAACP L E G A L DBfBNSK 
AND BDUCATIONAL PUND, INC 

UNfafloar 
r444 Eye Stmt, MW 
W«liingliin.DC3000S (202)682-1300 Fix: (202)622.1912 

July 14.1999 

Congressman Jolm Conyerŝ  Jr. 
2426 Raybum Q^ce Buildj^ 
Washinfiton. D.C. 20315̂ 2214 

Dear Congressman Conyers: 

The NAACP L ^ Defense and Educational Fund. Inc. CLDF^. uijes you to oppose 
final passage of H.R. 1691. The Rdigious Liboty Protection Act of1999 HILFA'O. LDF 
litigates dvil rights cases throughout the country on behalf of Afiican Americans and other 
minoiities in an effort to preserve equity, &imes8 and justice in education, employment, housing, 
health care, environment, criminal justice, and voting rights. RLPA poses a potential threat to this 
type of Ittigaiion as KLPA may be used in a manner to limit Afiican Americans and other 
minorities' rights to seek protection from discrimination under state and local antidiscrimiiiation 
hiws. 

Defendants in discrimination cases brought under state or local fiur housiî g, employment, 
etc.. laws may seek to avoid liability by cUumiî  protection under RLPA This would require 
individuals and groups proceeding under sudi state and local antidiscrinunation laws to prove that 
the law th^ wish to utilize is a least restrictive means of fiutbering a compeUing governmental 
interest. This requirement wotdd figmficandy increase the litigation time and expense of pursuing 
even workaday antidiscrimination actions and as a result could hinder or predude some plaintifis 
frum pursuing their claims. 

Even if the courts tdbmatety rule, as they should, that the various state and local 
antidiscrimination statutes are least restrictive means to further compelling governmental interests, 
the uncertainty of whether statutes will withstand a RLPA defense may dissuade plaimiffi fixtm 
seekiitg redress under antidiscrimination stamtes. Of course, if any court were to detenninc that a 
particular antidiscrimination statute were not a least restrictive means of fiirthering a compelling 
governmental interest, a successful RLPA defense would completely bar a plaintifTfinom 
proceeding under that statute. In either event, RLPA will create an additional burden for plaintifis 
attempting to vindicate ̂ i r civil rights. 

Cvmnbiiticiuw The NAACT Legal DdfanaDJiEduatieaatFtanl he. (LDF) i*aBl|Bit 
deOuetlbleforUS «fihe MIIIMMI oaocfatioB fcr th« jtAaateaw* of Colorad ftaplt 
incammuacpurpotet. (NAACP) atteugh LDF WUftuaM by Ihe MAACPiad A B B ib 

aBOBrflBKattaafialrî rti. LDPbainilftrawr30yuit«Mpim> 

tlaHonataffiem 
SnkBlMO 
99Hii^Sliat 
NcwYoricNY 10013 
piS) 96X1200 

SuHe20< 
SlSWatNiaibBlRd 
Los Aiwdci, CA 90013 
(^3) 62̂ 0403 
FB)c(3l3)624«ns 
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For these reasons, LDF asks that you oppose RLPA which may be used aa a mechanism 
to Cmit Afiican Americans and other iniiuxitiesjBtim proceeding under ̂  laws 
that prohibit tfiscrimioation in a wide range of areas. 

Sinceiê , 
Elaine R. Jones 



House ApprtHWS Mec^tnQf^n^fje^^^ji^ds 
By DAVID E. ROSENBAUM 

WASHINGTON. July 15—Divided 
mainly along party lines, the House 
ot Representatives debate<Mt length 
today whether religious liberty or 
civil rights should take pr̂ edence 
when the two principles coiiie into 
conlUct 

Religion, which the Republieaoa 
favored, came out wi tofK 

At Issue was ao'Iniwciwus-sound̂  
ing bUl called the ReUgM̂ u Ube^ 
Protection Act that would prohibit 
state and local govenifflents from 
placing a "subsuntial liqideii" on C 
person's exercise of religion unlesi 
offlctals could demonstrate k com-
pelllng reason for doing so. 

The sponsors said tlie measurfr 
was necessary to prevint̂ : for i» 
stance, xonlng ordinances 4bat pn> 
hiblt constmction of tithes in 
some neighborfaoods and rules that 
bar students from wearing skullcaps 
In schoolrooms or sports fieldi. 

They offered anecdotal evideoce 
tliat such abuses were widespread. 
Tliey held that without the leglsla-
tloo. Roman Catholic priests theoret-
Icially flaked arrest for serving com-
n|uiilon wtne to mlnorftand Orthodox 
Jews could be forced to allow autq>-
alps, forblddeitby their rdlglon, after 
allBinlly fflemher dlod. 

I Organizations representing all 
major religions support the meas­
ure. But opponents worried that the. 
low could be used as a defense by; 
people accused of violating sute or 
local antldiscrimliutlan laws. 

Hie underlying questton, which 
was skirted by both sides in the de­
bate, was whether landlords and em­
ployers in states and cities with laws 
forbidding discrimination against 
homosexuals could cite rellgkius 
scruples and be free to refuw to mt 
to or hire gay men and lesblana 
' The crucial teat came on an 
amendment that would have speci­
fied that the protections of reUgious 
expression could not be used to Justi­

fy violations of anHHi—_. . 
laws, it was reject^?i!?*«'?"*» 
204 RepubUcJS^^^JM. With 
voting agalnTSiSne J^"^™'5 

independent vott«a forife 
The overall me«sure WM »h«» ..^ 

proved, m ta UK ^ 
"Amerieans should be free to 

practlcê thelr reaglon without tater-
ference tram thel,eavy hand of gov-
ejnment." .saw Repnsentailve 

• Charles T. Canady, RepubUcan of 
Florida, thefloornmnagSr oTthe hllL 

Rep'reiiHitatlve Jensjd Nadler 
the Manhattan democrat who tpoih 
iuured th» anoeodment esemptldx 
dVU rights, laws fnan Its coveraBt 
said be ureed witft Mr. Canady's 

; precept 1^ Mr. Madler'added. "The 
b̂lll shoukri>e used^ a shield pro­
tecting religiouirliberty but not as a 
sword agf̂ nst ctvll li^ts laws." 

The problem wlttf thO Nadler ex-
emptfcuipMr. Canady rê pcaided, was 
that "It woukl establishls a matter 
of Congressional policy that religious 
liberty would have second-class sta­
tus." 

The measure Dowgoes to the S«>-
ate, where Itii prospects areundear. 
The White House Issued a statement 
saying PresMent Clinton strongly 
supported tfw blU and hoped ta work 
with CoDgeesa on '̂ claiwcation of 
civil rl^ts protections." 

Federal law prohibits discrlmlna-
tkmr based on race, sex, age and 
disability, so the real thoitgh mostly 
unstated, dispute was over whether 
Ihe protection of religion could be 
used to sanction discrimination 
against homosexuals. 

Both sides scorned reluctant to de­
bate the matter directly. But at one 
pobitt Representative Dana Rohra-
bacher, Republican of California, 
avoiding the words "gay" or"homo-
sexud." said that people with untra-
ditlonal :valuea "feel they can force 
their way Into a Catholic parade" 
and keep the Boy Scouts from main­

taining "theirWalrtanda^^V 
*^oneswliht«dltlo««l^ 
are under attack aD d»"o»L**^ Rohra6acher8ald,"andwBneedto 
protect their rights as wJL . , 

Repitaentatlve Robert Wtodc*. 
Democrat of Florida, ««P<«dod to 
Mr. Rohrabacher, W SSJW' 
"Tliey^ trying to work. Tbe/re try­
ing to rent an apartment' 

Repi«̂ ientattve Batrtck J. Ken-
nedy.Beinocrat of Rhode Island, ad­
dressed [the matter, more sqnafely, 
saying, "Let̂ s mtdte no mistake 
aboutit, the right wing tif the Repub­
lican Party wants ô discriminate 
agabut homosexuals." 

Mr. Ciinady replied, "The gentle­
man has misunderstood theiwrpose 
of this tdU." 

The issue of a Federal law protect­
ing McpEession of religion arose from 
a 1990 Supreme Court ruling ttiat 
religious beliefs did not excuse peo­
ple who violated a JeglUmate state 
law. ITS case involved Indians ar­
rested for smoking the outlawed 
drug p̂ ote in a rellgtous ceremony. 

ReUgious groups pressed Con­
gress for legislation to reverse the 
Court's ideclsion. In 1993, a measure 
was oiacted similar to the bUl adopt­
ed today, but in 1997 the Supreme 
Court dtciarod It unconitltutkmal on 
the ground diat iu restrictibos were 
too broad. 

That measure, the Religious Free­
dom Restoration Act, was based on 
the Uth Amendment's guarantee 
that alldtlzeis' rights are equaUy 
prot^ed. The blU pasted today was 
rewritten so that the constitutional 
basis is the authority of Congress to 
regutete interstate commerce. 

Some legal authorities think the 
changes may not be suffidem to 
satisty the Supreme Court, especial­
ly In. ll̂ ht of the Court's decisions 
this year expanding state sovereign­
ty and -limiting the ability of Con­
gress to make Federal law binding 
on the states. 
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Jiiftin IJM lorTlw Nnr Ygik Unci 
Represenutive Charies T. Canady, manager of a religious protection 
measure, said religion should be free of government's "heavy hand." 



jBlack Pride raises three 
.flmes more than last year. 
! See.page6 

Police raid Rorida 'hustler' bar 
while Gay neighbors cheer. 

See page 12 
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Gay Choreographer Merce Gunningham's 
groundbreaking work spans four decades. 

See page 31 
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1 vvas belween a li^ be a vyay arpiind thi?' 
\\C6htiniiedfrom page 1 
j defenders were united • in their oiitrajge it-

J 8.1990 Supreme Court ruling which said . 
I that Native'Aiiiericaiis could nbtuse reli-

i .gipus beliefs as a defense agaihst.prbser 
Icution for possessing iind use an illegal ' . 
.' isubstance,; peyote;.: that session. 
Congress responded with a .law that 

; aimed to restore the supremacy of itii-
' gious belief in such conflicts .with govr 
jemment. ' '•• ^ . v • " . 
i But the Court struck the liew law down: 
in 1997, saying Congress had exceeded" 
Its constitutional authority. , . : : 

Religious liberties' suppbrtm we 
back .to the drawing board and cable out. 
with a .new. bill, .tiie more limited:' 
Religious Liberty Protection Act As a: 
lifelong defnider of mihoiity religions —. 
and repreSoiting west Manhattan and 
Brooklyn, home to what is considered, 
one of the largest, most diVerse Jewish 
communides on the globe — Nadler Was 
the : general to lead the chaige for 
this bill, He helped draft it atid signed on ; 
as the Oemocradc co-sponsdr. '. 

1 were problems widi. the bill, ' 
ihowever, ind lots of them. In' slow, 
! '. negotiadohs, supporters worked 
I through eachi Th()y held together a mot- , 
I coalition; of nearly ipp: groups by 
i returning to dieir mantra, established 
! : at the start 4n l993:"N6 cane-
outs." The hew law would apply to oil 

j pebpie in a// 'tBligions in oU cases. 
:Last summer, die bill seehried destined . -
. to Thienkennedi Starr deiiveredliis 
; report lecomniendiiig the impeadhment 
! of President Clinton, and the Religious 
I Libei bill, aŝ well as many, many odi-. 
jers, wasputiinhbld. . : -. 
i That's when.Gay ciVii rights adyo-
icates started lioundiiig' Niidlerw The 
i American Civil Liberties uMoh had beeti 
j ainong the coalition supporting die bill. ' 

niational Giiy groups had studied die 
bill Initially, decided it Wasn't A 

But recent lower- court cases iii 
'which local civil rights laws were chal-
ilenged by people asking for'religiouŝ  
exempdbn caused diem to re-evaluate die ' 
bill. They how told Nadler the bill would. ; 
th li. local arid state civil rights laws' 
prohibiting discrimination based on sex- > 
uai orientation, marital stiitus, and dis- :, 

lability. Unless amended, they >vamed, 
{ the bill would allow conservadve compa- ' 
| n|es to cite the. religious beliefs of dieir 
I owners as an excuse for discriminadhg iii 
jht g and employ ment. 
! "No one wanted to hear it, myself • 
I included," Nadler recalls. "We had 
I worked very haid on diis for seVen or.. 
' eight: . .>> And all of a stiddeh somer. 
body coiiies out of liowherei with a Cohi-
pletely hew objecdon?.I didn't wantjto., 
heiir vt< but yoii liad to look at it" f 

.The 'Warnings came first from the 
ACLU's Chris Andeis. Anders, joined $̂  \ 
Giay and disability rights legal, activist 
Chai Feldbliiini began brieHng members 
on the conCemsi New York City Gay 
grbiips weren't far behind. Paula: 
{EUelbrick, dien legislative counsel for the 
{Empire State'Pride Agenda, and Rabbi. 
Sharoii Kieiiibaun) of Congregation Beth 

JSimchat Torah, one. of the jest Gay 
{Synagogues in-.the, .nation) began̂ caliitig:̂  

Nadler aiid drumming lip local oppdsitioii . [ 
:tothebilI.' • •'-'.^ 
, A staffer .close tcr î adler said he;WaS /; 
receiviiig .inaii and calls .from: both'supî  
porteis of die bill and diose worried about '-
. the civil rights' conceit tiiroughbiit the. 
\yiniBr and spring.. . . ' ' • 
'.' Biit'tilings didn't trtjJy .heat ujA until.; 

•Niay of this year, when Rep.' Charies' 
Canady (R-HaO prepared to leTintroduce . -
the iegislatidii..- Caiiadyneeded : a : 
beiiibcratit: corsponsot; and Nadla wasr -

' the .obvious choice; But the lobbying Had 
coiiyinced Nadler, to set his staff, to 
researching the issue: 

1 tried'to convince iiiyseif diiby were 
'wrong,", he . recalls with a sigh; "and I. 
•couldn't̂ '• . 
-So, he took the'dramatic stepbf refki»-. : 
Ing to put his name back on tiie bill he'' . 
helped write, imd the dominoes fell from. 
there.' One after another, pemocrats dn 
the Judiciaiy Coitiinittee Withdrew supr-1 
pOrt for the bill. Civil rights lobbyists say ' 
the real work was in convincihg a hand-
M'.of coinmittee DeidbcratS tvho had 
been avid supporters of tlie . bill last 'Ses- \ 
sidn .' —'. Reps. Howard' Bermati - of 
CaliforaiBi Steven Rdthman of New 
jersisy, aiid. Robert Wexler of Florida rr-. 
not to get back on: board. But diey say.. 
thiit, for these members and others who ' 

. hadn't been as involved,'Nadler's wltii-
drawn .̂ support Was .a major factor. 
tJltiiiulBly, all but one Democrat on the. 
«oiiiiiiittee;witiidrew: (The only, oiie who 
'Stayed., on', the legislation was Rep. -
' Andiony W«iierV(^ a first-year'. 
memtier. frpin a -stroiig Jewish district 
who hadiî t beeii involved in the dbcus-
sionpreviously.)' : . . .. 

"l was tietween a rock and a hard 

byCnmStelb 
Qui Feldbhim: 'fEvery ttme I talkied to the! tDemocratlc] leadership̂  the fSict that I could 
siiy'Nadler tiilnks this Is a prqblm' Was hdphî  

ment Nadler settled .on spelled out Who 
could use the new Uw' as a defense 
.against prosecution foi' violating a dvil 
rights law. In housing cases, it said, only 
landlords widi small properQf who. live 
pii die propeity tiiey'rs rentî gi.aiid <»Iy 
religions oigimizations could iise die law. 
In: employment, only coitipaiiies with 
fiswer than five employees and ieligious 
oiganizations hiring for certain key posi-
.tions. .,. 

"It is not a carvê îut," Nadler insists,; 
argidng diat die amendment calls fcir a 
balancing of interests rather than WhoUy 
putting civil rights above lellgioiis. liber-, 
ties. "It'dOteii't siihpiy say diis should 
hot apply to civil rights Icgislatian." 

.'. . tiyCthl Steib 

WanUngs about the'act'sydiFeat to Gity civU rIgbiB caine flist tliinn the ACLU'S Chils 
Anden. Other activists, tticilidiiig reprasentativeR of Mew York City Gay groups, fbDowed. 

place," Nadler explains, "so T decided 
there htul to be a way around diis."' 

..For Ihe' next several weeks^ Nadler 
became a go-between for civil rights lob­
byists, aiid the coalition su(>pbrting die 
.bill. He. Wanted an amendment that eased 
his concerns about die civil rights 
but 8till . [ ted Uie bill's underiyiiig 
prinoipie of. '"no ci(lr/e-mt^>'VJhejptidit^ 

The coalition supporting the liill dis­
agreed. Nadler was enraged, feeling he 
had worked to accommodate everyone's 
interests. V;' 

"Frankly, I had spent some time 
aiigiiishihg over whldi way I would go 
before we [Wrote],die i Iment," he 
says. "At diat point, I said ... I.cah't snpe 
port>th»biU without4he<aiiie&dineitt.!̂ >« < 

' In mid-June, die Judiciary , committee , 
; passed die bill widiout Nadler's amend-
. ment It .was a party-lfaie vote, and civil 

rights lobbyists spent die next inondi 
.using Nadler's name to.convince other 
members,, and. - particulariy tiie 

. Deinocratic leadership, to support the 
amendiiient and:ltject the bill widiout it 

;"Every time I talked to die 
[Democratic] leadership," Feldbluin 
says, fact dtat-r could say 'Nadler 
tbinics .tfais is a problem' was'helpful.'̂  

. . . "Hliey couldn't dismiss hiin;".a staffer 
idds, "they couldn't say, ,'Oh, Jerry 
Nadlbr, he's hostile to religious litiisrty.'" , 

Marie. Piavin, associate director of die 
Religious Actioh Center. of: Reform 
Judaism, agreed, adding that the civil 
rights lobbyists liave always, been allies 
Of religioiis liberty work as well.' ... . 
; 'iWe've woriced very closely- with 
Cdngressmah Nadler imd find him to be 
as strong a.supporter of religious. libert}[ 
as Iheie is in CongrBSSi"-Plaviii says. 
"These people are our friends, people we 
have worked witii." 

Still, the House rejected Nadler's 
'amendment on July IS'in a 234 to 190 . 
vote: The bill passed that same day, 306 
to 118. 

"I wasn't particulariy surprised by the. 
voite in favor of Jerry's amendmeiit," 

: Plaviii.iays. "I was surprised by the num- . 
. ber of indembers] who dien turned around . 

and voted against die bill." 
Now, the. action has moved to the 

Senate, and all sides .say the negotiations 
ha-̂ e "intensified" in anticipation of the 
Senate :battie after the August tccess: The 
lead sppnsois of last year's Senate bill, 
SenSi birin Hatch (R̂ Utah) and Edwaid 

• Kennedy (D-Mass.), have said ttiey want 
j.a more ! bipartisan process than; what 
unfolded in the House. 

But Kennedy and other Judiciary 
Democrats have made it clear diey will 
want die civil rights, concerns solved 
before they can get on board. Everybody. 

. - wants to find a coinpromise' before : did 

. 'bill begins tq move. >• . :-%. 
"If we can't do tiiat I'm not siire What 

-.will happen," Piayin says; "I don't kribW 
.'.quite Itplays -;• '• . / - - "•• • • 
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September 8,1999 

Senator Onin Hatch 
Chauman 
Senate Judidaty Committee 
131 Buasoll Senat« 0£5ce BuOding 
Washington DC, 20S10 

|| Dear Chairman Hatch and Senator Leahy: 

Senator Patrick Leahy 
Ranking Minority M̂onber 
Senate Judipaiy Conunittce 
433 RuasdH Senate Office Building 
Washington DC, 20510 

The undersigned civil rights organisitions write vo express our concerns about unintended 
yet potentially hannfiil effects that the proposed Religious Libexty Protection Act CRLPA") as 
cunrently drafted may have on the enforcement of the nation's dvil rights laws. 

We understand that a hearing has been scheduled for later this week to address important 
constitutional quesuons raised by RLPA. We commend yoor «fibttc to identify a constitutional basis 
that will best ensure the lonĝ erm vialulity of a ftderal statute protecting the important right of fliee 
exercise of rdiĝ on. However, we also bdieve that the Judioiaiy Comnuttee should closely examine 
tho intersection of RLPA with state and local laws pioliibiting discrimination in order to aven 
potentially significant tmeifcieiice vnih tbe continued availabiSty of dvil rights statutes to vicdms of 
disorimination. 

Wc cadi recoginize the need to ensure appropriate safbguards against govenimental burdens 
onthe free exercise of religious bellefii. We suppontheh development and implementation. Further, 
we are sensitive to the &ot that such protections are especially important to preserve the exerdse of 
beliefs by adherents of minority religions who are in a po^on, OKe many ofihc groups we represent, 
of having limited ability to influence the political process. We therefore support the laudable 
principles that RLPA SMks to achieve. We believe, however, that RLPA can accomplish its goal of 
protecting religious free exercise without threatening continued enforcement of dvil rights laws. 

We are aware of testimony which the JutSdaiy Committee has heard prerviously from 
witnesses expressing their general concems that RLPA may have an adverse eSbcx on anti­
discrimination protections. Since that bearing, however, the broad range of groups represented here 
have cxtensivdy analyzed the sped&o efifect RLPA may have on the anti-discrimination statutes 
protecting our constihients. According!̂ , an additional heating before the Conunittee is necessary 
to pennit the entire dvil rights community to present a dear and complete description of the predse 
harms that RLPA m^ cause to enforcement of dvil rights laws. 

As currently drafted. RLPA could be used in civil rights cases to attempt to defeat tho right 
of an individual or group to be free from discrimination on the basis of gender, disability, etbnidty. 
race or some other statutoiily protected cat̂ oiy. For example, a landlord or an employer could seek 
TO avoid liability for discrimination by daimingproteaion under RLPA Jn each case in which RLPA 
is invoked as a defense, the plaintiff could overcome that defense only by showing that the particular 
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dvH ri^ts statute in question fimhers a compelling governmental interest, and is the least restrictive 
means to achieve that compdling interest Tn essence then, a dvil rights case in vMch RLPA is 
invoked maynecessaiilyinvoWe not just the&cts about the particular parties' eKpetxences, but also 
a defiaise of the goab and means of the dvil rights statute sou^ to be enforced. Under this scenario, 
tlie plaintiff who seeks to invoke dvil rights proiecdon could suddenly be &ced witii defending the 
undertying statute In 03rder to hove hb or her ri£^ vindicated. 

Even where dvO rights plaintifi could successfiiUy prove that the applicable anti' 
discrimination statute meets RLPA's strict scrutiny standard, the substantial litigation burdens 
associated vdih presenting such proof could Bkcly deter victims of tfiscrimination irona pursuing their 
rights. The necessity of litigating the issues concerning the dvil rights statute itself in addition to 
proving the underlying disraimination atisaaei, couldincreasethetimeand costs assodated with eadi 
ifidi-̂ dual ease, and may have a tubstandal effect on the abifity of'̂ ciiins of discrimhiation to obtain 
counsd in dvil rights cases and to prosecute such cases successftilly. 

The iUU extent to which It̂ tlniate chdms of discrimination may be thwarted by the defense 
created by RLPAshould be evahiated fay the Jû dazy Committee. We believe that a hearing befbre 
the Judidaiy Committee is an important and necessaiy step in that evaluation. 

We appredate your continued suppon of the legal protecdons for the communities we 
ivpresent and urge you to give ample connderation to tbe possibility dut RLPA would frustrate some 
cf the protections tiiat together we have Ibugbt to establish and maintain. Wo look forward to 
working î th you as RLPA proceeds through the regular Conimhtee process. 

Sincerely, 
•I • . 

Marcia Qreenberger, Co-President, 
NATIONAL WOME^PS LAW CBJIER 

Antonhi Hernandez, Director and G«ieral Counsel, 
MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND 

Rebecca Isaacs. Political Director, 
NATIONAL GAY AND LESBIAN TASK FORCE 

Elaine Jones, Director-Counsel, 
NAACP LEGAL DEFENSE AND EDUCAHONAL FUND, INC. 

Launi Murphy, Director. Washington National OfSce, 
AMERICAN aVIL LIBERTIES UNION 

Hilary Shelton. Director, WasMngton Bureau, 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 
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Shaona Snuth, Executive Director, 
NATtONAL FAIR HOUSING ALLIANCE 

Pat Wright. IMsability Rights Education and D^nse Fund, Lie, Co-Chair, 
Cunis Dedccr, National Association of Protection and Advocacy Systems, Co-Chair, 
Robert Herman, Paralyzed Veterans of America, Co-Chair, 
M^k Richeit, American Foundation for the Blind, Co-Chair. 
CONSORTIUM FOR CITIZENS WIIHDISABILniESRICiBTS TASK FORCE 

Daniel ;Gttgale, Executive Director, 
AlDSACnON 

Elizabeth Birdl, Executive Director, 
HUMAN RIGHTS CAMPAIC^ 

cc: Senate Judidary Committee Members 
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