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Summary 

In City of Boerne, Texas v. Flores^ the Supreme Court on June 25, 1997, held the "Religious Freedom 
Restoration Act" (RFRA) to be unconstitutional as applied to the states. Congress enacted RFRA in 
1993 in response to an earlier Supreme Court decision - Employment Division, Oregon Department of 
Human Resources v. Smith^ - which had construed the free exercise clause of the First Amendment to 
prohibit only govemment action which intentionally burdens the exercise of religion. In RFRA 
Congress sought to broaden the legal protection afforded religious exercise by prohibiting govemment 
action that has the effect of substantially burdening religious practice as well. But in Boerne the Court 
held that Congress lacks the power under § 5 of the Fourteenth Amendment to apply RFRA to the states. 

The Clinton Administration maintains that RFRA continues to be valid for the federal govemment, and 
at least one federal appellate court has sustained that positioa In addition, in the 105**̂  Congress bills 
were introduced in both the House and the Senate to re-apply RFRA's standards to the states using 
Congress' interstate commerce and spending clause powers (S. 2148. H.R. 4019). A subcommittee of the 
House Judiciary Committee ordered a modified version of H.R. 4019 reported to the full committee; but 
further consideration fell victim to the Committee's impeachment inquiry. 

This report briefly summarizes Smith, the legislative history of RFRA, the decision in Boerne, RFRA's 
current legal status, and Congressional efforts to respond to Boerne. 

Legislative and Political History 

The Smith Decision. As noted, the genesis of RFRA lay in the Supreme Court's decision in 
Employment Division, Oregon Department of Human Resources v. Smith, supra. In that case, decided in 
1990, the Court narrowed the scope of the free exercise clause of the First Amendment, which provides 
that "Congress shall make no law ... prohibiting the free exercise (of religion)."Oil The specific issue 
before the Court in Smith was whether two Native Americans who had been fired from their jobs as dmg 
counselors after they were discovered to have ingested peyote in a ritual of the Native American Church 
were eligible for state unemployment benefits. That issue the Court resolved in the negative, 6-3. But in 
the process of reaching that conclusion the Court also altered the standard of review generally used for 
free exercise cases, 5-4. 

For the prior quarter of a century the Court had generally applied a strict scrutiny test to govemment 
action alleged to burden the exercise of religion. That test required the govemment to show that an 
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action burdening religion served a compelling public interest and that no less burdensome course of 
action was feasible. If the govemment could not so demonstrate, the test required that the religious 
practice be exempted from the govemment regulation or prohibition at issue. 

In Smith the Court abandoned the strict scrutiny test (except in a few narrow categories). It held that 
religiously neutral laws may be uniformly applied to all persons without regard to any burden or 
prohibition placed on their exercise of religion. The free exercise clause, the Court said, never "relieves 
an individual of the obligation to comply with a valid and neutral law of general applicability' on the 
ground the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).'" In the 
case at hand, that new standard meant that the free exercise clause mandated no religious exemption 
from Oregon's dmg laws for Native American use of peyote in a sacramental ceremony and, 
consequently, no eligibility for unemployment benefits of two Native Americans who lost their jobs 
because of their participation in such a ceremony. More generally, the Court asserted that the question of 
whether religious practices ought to be accommodated by govemment was a matter to be resolved by the 
political process and not by the courts, although it admitted that "leaving accommodation to the political 
process will place at a relative disadvantage those religious practices that are not widely engaged in 

The Congressional Response. The specific result in Smith was upsetting to some.iii But it was the 
Court's virtual abandonment of strict scmtiny and relegation of free exercise concems to the political 
process that generated widespread alarm in the religious community and elsewhere. That alarm quickly 
coalesced into a broad-based organization known as the Coalition for the Free Exercise of Religion. Its 
efforts quickly resulted in the introduction by bipartisan sponsors in both the House and the Senate of a 
proposed "Religious Freedom Restoration Act of 1990" (H.R. 5377. S. 3254) and, 3 years later, of the 
enactment of a modified version of RFRA into law.i^ 

None of the versions of RFRA considered by Congress addressed any specific free exercise concern. 
Rather, the intent was to restore the strict scmtiny test as the general standard governing the interaction 
of government and religious exercise. Because a constitutional amendment would have been required to 
do that for the judicial interpretation of the First Amendment, RFRA was crafted to impose the strict 
scmtiny test as a statutory standard. As enacted, RFRA provided that a statute or regulation of general 
applicability can lawfully burden a person's free exercise of religion only if it can be shown to be 
"essential to further a compelling govemmentai interest and (to be) the least restrictive means of 
furthering that compelling govemmentai interest." RFRA made the standard applicable to governmental 
action at every level — federal, state, and local ~ and allowed aggrieved parties to bring suit if they 
believed their exercise of religion had been restricted by govemment in violation of the statutory 
standard. 

As noted, it took 3 years to enact RFRA. In 1990 hearings were held on the House bill (H.R. 5377) by a 
subcommittee of the House Judiciary Committee,i^ but no further action was taken before the 101st 
Congress adjoumed. In the 102d Congress RFRA was re-introduced in slightly modified form (H.R. 
2797, S. 2969). hearings were held in both the House and the Senate,̂ }̂ and the measure was reported 
late in the second session by the House Judiciary Committee.i^ But disputes over the measure 
remained,^ and the 102d Congress adjoumed soon thereafter without any further action. 

In the 103d Congress RFRA was again introduced in slightly modified form (H.R. 1308. S. 578). But by 
this time the politics of the bill had changed substantially. President Clinton, unlike President Bush, 
came to office an avowed supporter of RFRA. The Supreme Court had had the opportunity to overtum 
Roe V. Wade^^ but had chosen not to do so.i-Ll-i The Coalition for the Free Exercise of Religion had 
continued to expand.ii^ Most important, perhaps, earlier objections to the bill by the U.S. Catholic 
Conference and the right-to-life community had been resolved.ii^ As a result, H.R. 1308 was reported 
without dissent by the House Judiciary Committee^iii and adopted by the House May 11, 1993, under 
mies suspension.ii^} No Member spoke against the measure on the House floor. 

In the Senate, however, a new issue arose ~ whether prisons ought to be exempted from the bill. 
Twenty-two state attomeys general as well as the prison administrators of all 50 states argued for such 

2 of 6 5/11/99 3:53 PM 



CRS Product: The Religious Freedom...Its Rise, Fall, and Current Sthttp://www.congress.gov/cgi-lis/we...liberty+prDtection+act%29+&dbs=a 

an exemption in letters to the Senate Judiciary Committee, but the Committee chose not to add the 
exemption. Its report recommending adoption of RFRA stated simply that "the committee expects that 
the courts will continue the tradition of giving due deference to the experience and expertise of prison 
administrators" and that the strict scmtiny standard "will not place undue burdens on prison 
administrators."1161 Nonetheless, Sen. Reid (D.-Nev.) offered a prison exemption amendment on the 
Senate floor. After vigorous debate the amendment was defeated, 41-58.11^ The bill was then approved, 
9 7 - 3 . O n e week later, on November 3, 1993, the House, by voice vote, accepted the Senate version of 
RFRA rather than go to conference.i-L2] President Clinton signed the measure into law on November 16 
1993. 

City of Boerne, Texas v. Flores 

In City of Boerne, Texas v. Flores, supra the Supreme Court on June 25, 1997, held RFRA to be 
unconstitutional as applied to the states, 6-3. The Court said that as applied to the states RFRA exceeded 
Congress' power under section 5 of the 14th Amendment.!^ 

The case arose because of a conflict between a local Catholic church and the city of Boeme's historic 
preservation ordinance. St. Peter the Apostle Catholic Church wanted to raze much of its existing 
stmcture ancl build a larger sanctuary in order to accommodate its rapidly growing congregation; but the 
city refused it permission to do so because, it said, the Mission Revival architecture of the church made 
it an historic stmcttare that needed to be preserved. Archbishop Flores sued on behalf of the church, 
arguing in part that the city's denial of a building permit violated RFRA. The city responded by 
contending that RFRA was unconstitutional. 

I 

The Supreme Court agreed with the city, holding that as applied to the states RFRA "exceeds Congress' 
power." Justice Kennedy, writing for the majority, agreed that under § 5 of the 14th Amendment 
Congress has the power to enforce its provisions; but, he said, that power is limited. Congress can not in 
the guise of enforcement, he stated, adopt legislation that "alters the meaning" or the substance of the 
rights protected by the Fourteenth Amendment: 

The design of the Amendment and the text of § 5 are inconsistent with the suggestion that 
Congress has the power to decree the substance of the Fourteenth Amendment's restrictions 
on the states. Legislation which alters the meaning of the Free Exercise Clause cannot be 
said to be enforcing the Clause. Congress does not enforce a constitutional right by 
changing what the right is. 

Both the legislative history of the Amendment and most of the judicial decisions interpreting its 
provisions, Justice Kennedy asserted, made Congress' lack of power to define the rights protected by the 
Amendment clear. Moreover, he elaborated, in Congress' exercise of its remedial power under § 5, there 
must "be a congmence and proportionality between the injury to be prevented or remedied and the 
means adopted to that end." But here, he said. Congress had failed to develop a legislative record 
showing extensive denials of religious liberty; yet RFRA intmded "at every level of govemment, 
displacing laws and prohibiting official actions of almost every description and regardless of subject 
matter." Particularly with respect to the states, he asserted, RFRA constituted "a considerable 
congressional intmsion into the States' traditional prerogatives and general authority to regulate for the 
health and welfare of their citizens." As a consequence, he concluded, RFRA "reflects a lack of 
proportionality or congmence between the means adopted and the legitimate end to be achieved ... and 
contradicts vital principles necessary to maintain separation of powers and the federal balance." 

Present Status 

Because of the Boerne decision, states and localities are no longer bound by RFRA. But RFRA may still 
be valid with respect to the federal govemment, because for that application Congress did not rely on § 5 
of the 14th Amendment but on its substantive powers under Article I and the "necessary and proper" 
clause.121} The Clinton Administration has argued in support of RFRA's constitutionality as applied to 
the federal government, and to date at least one federal appellate court has agreed. On April 13, 1998, 
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the United States Court of Appeals for the Eighth Circuit held, in Christians v. Crystal Evangelical Free 
Church,i22^ that RFRA is a valid exercise of Congress' power under the necessary and proper clause and, 
in the circumstances of the case, its plenary power over bankmptcy.i^ The case was believed to be a 
promising vehicle for Supreme Court review of the matter, but an amendment of the bankmptcy code by 
Congress in the summer of 1998 caused the Court not to review the decision.lMl 

Meanwhile, St. Peter the Apostle Catholic Church and the city of Boeme have worked out an 
accommodation in lieu of pursuing further litigation. The church will build a stmchire adding 850 seats 
to its sanctuary which will retain 80% of the original facade. 

Finally, on June 9, 1998, Senators Hatch and Kennedy and Representatives Canady and Nadler 
introduced the "Religious Liberty Protection Act" (RLPA) (S. 2148. H.R. 4019). RLPA would 
re-impose strict scmtiny on state burdens on religious practice under Congress' powers over interstate 
commerce and federal spending and would as well limit state and local land use decisions that adversely 
impact religious institutions. Hearings were held on the proposal!^; and on August 6, 1998, a 
subcommittee of the House Judiciary Committee ordered a more limited version of H.R. 4019 reported 
to the full committee.i26} The Committee scheduled a mark-up on the bill for September 10, but further 
consideration of the measure in the 105**̂  Congress fell victim to the Starr report and the Committee's 
impeachment inquiry. The measure has not as yet been re-introduced in the 106̂ ^ Congress. 

Footnotes 

1 (back}52i U.S. , 117 S.Ct. 2157(1997). 

2. (backl494 U.S. 872 (1990). 

3. (backixhe free exercise clause has been held applicable not only to actions by the federal govemment 
but also to actions by state and local govemment. See Cantwell v. Connecticut, 310 U.S. 296 (1940). 

4 fback}CQĵ gj.gss 1994 j^^ jg ĵ̂ g religious use of peyote by members of the Native American Church 
legal under federal law. See P.L. 103-344 (Oct. 6, 1994); 42 U.S.C.A. 1996a. Oregon, similarly, 
decriminalized the religious use of peyote after Smith. See Ore. Rev. Stat. 475.992(5) (1996 Supp.). 

5. Iba^P.L. 103-141 (Nov. 16, 1993); 42 U.S.C.A. 2000bb et seq. 

6. î 2ck}5eg Religious Freedom Restoration Act of1990: Hearing Before the Subcommittee on Civil and 
Constitutional Rights of the House Committee on the Judiciary, lOl^t Cong., 2d Sess. (September 27, 
1990). 

7. (backisee Relig ious Freedom Restoration Act of 1991 and the Religious Freedom Act: Hearing on 
H.R. 2797 and H.R. 4040 Before the Subcommittee on Civil and Constitutional Rights of the House 
Committee on the Judiciary, 102d Cong., 2d Sess. (May 13, 1992) and Religious Freedom Restoration 
Act of 1992: Hearing Before the Senate Judiciary Committee, 102d Cong., 2d Sess. (September 18, 
1992) (unprinted). 

8. (backlSee 138 CONG. REC. D1261 (Oct. 1, 1992) (daily ed.). 

9 (back)Dm4rig 102d Congress several concems were raised about RFRA by the National Right to 
Life Committee and the U.S. Catholic Conference ~ that it might make it possible for women to seek 
exemptions from restrictive anti-abortion statutes and to obtain abortions on religious grounds, that it 
might allow challenges to the tax-exempt stams of church organizations, and that it might endanger 
public grants to church-related programs and institutions. Reflecting these concems, a competing 
measure was introduced (H.R. 4040) which embodied the same strict scmtiny standard as H.R. 2797 but 
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excluded three areas from the possibility of suit under the bill (1) "the tax stattis of any person," (2) "the 
use or disposition of govemment ftinds or property derived from or obtained with tax revenues," and (3) 
any limitation or restriction on abortion, on access to abortion services or on abortion funding'" 

10. (back]410U.S. 1 13 (1973). 

11 (^a^pianned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992). 

12. (backj-phg Coalition eventually comprised 67 organizations ranging across the political and religious 
spectmm. Its breadth is shown by its inclusion of such ordinarily disparate groups as the People for the 
American Way and the Traditional Values Coalition. 

^ i ' iJrfr?^^^ operative language of the bill had been slighfly modified, a new section making clear that 
the bill had no application to issues of public funding for religious institutions or questions of tax 
exemption had been added, and the section on standing to sue had been clarified. As a result, the U.S. 
Catholic Conference withdrew its objections, although it never formally joined the Coalition for Free 
Exercise. 

14 (back)5̂ g H.Rept. 103-88, 103d Cong., l^t Sess. (May 11, 1993). 

15. (backĵ g^ 139 CONG. REC. H2356 - H2363 (daily ed. May 11, 1993). 

16. (back}5ee S.Rept. 103-111, 103d Cong., Sess. (1993). 

17. (backli39 CONG. REC. SI4468 (daily ed. Oct. 27, 1993). 

18. £back]l39 CONG. REC. S14471 (daily ed. Oct. 27, 1993). 

19. (back}l39 CONG. REC. H8715 (daily ed. Nov. 3, 1993). 

20. (backjyhe Fourteenth Amendment, inter alia, bars the states fi-om depriving "any person of life, 
liberty, or property, without due process of law." "Liberty" includes religious liberty. Section 5 provides 
that "[t]he Congress shall have power to enforce, by appropriate legislation, the provisions of this 
article." 

21. (back)^icie I , § 8, provides: "The Congress shall have Power ... To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by 
this Constitution in the Govemment of the United States, or in any Department or Officer thereof" 

22. (backiNo. 93-2267 (8̂ ^ Cir. April 13, 1998), cert, denied, 67 U.S.L.W 3229 (Oct. 5, 1998) (No. 
97-1744). The appellate court had previously held RFRA to be constitutional and to bar a tmstee fi-om 
voiding debtors' tithes to their church as avoidable transfers under § 548(a)(2) of the Bankmptcy Code, 
but the Supreme Court had vacated and remanded that decision for reconsideration in light of Boeme. 
See Christians v. Crystal Evangelical Free Church, 82 F.3d 1407 (8̂ ^ Cir. 1996), judgment vacated and 
casê remanded for further consideration in light of City of Boerne, Texas v. Flores, 117 S.Ct. 2157 

23 . (backiThe facts of the case involved an effort by a tmstee in bankmptcy to recapture a couple's good 
faith tithes to a church made in the year prior to declaring bankmptcy. The court held that RFRA in 
effect amended the Bankmptcy Code and that a recapttire of their tithes would place a substantial burden 
on their religious practice without compelling justification. As a consequence, it held RFRA to bar the 
recapture, to be a valid exercise of Congress' Article I powers, and not to violate the establishment 
clause of the First Amendment. A dissenting judge contended that Boeme implied that even as applied 
to the federal government, RFRA violates the separation of powers doctrine by imposing on the courts a 
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standard of review for a constitutional right beyond what the Supreme Court has held the Constitution to 
require. 

24. (back}Qn June 19, 1998, President Clinton signed the "Religious Liberty and Charitable Protection 
Act" into law (P.L. 105-183V The Act amended the bankmptcy code (11 U.S.C.A. 548(a)) to exempt 
good faith charitable donations from recapture by tmstees. 

25. ihMklf-fearings on H.R. 4019 Before the Subcommittee on the Constitution of the House Judiciary 
Committee, \05^^ Cong., 2d Sess. (June 16 and July 14, 1998) (unprinted) and Hearing on S 2148 
Before the Senate Judiciary Committee, 105̂ ^ Cong., 2d Sess. (June 23, 1998) (unprinted). 

26. (backlFor a fuller discussion of RLPA. see The Religious Liberty Protection Act (September 1 1998) 
(CRS Report 98-734). v F , / 
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The Religious Liberty Protection Act of 1998: 
Background and Recent Activity 
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Legislative Attorney 

American Law Division 

Summar>' 

On August 6, 1998, the Subcommittee on the Constitution of the House Judiciar>' 
Committee ordered reported a revised version of the "Religious Liberty Protection Act 
of 1998" (RLPA) (H.R. 4019, S. 2148). The measure is part of an ongoing conversation 
between the Supreme Court and the Congress about the level of legal protection that 
should be afforded the exercise of religion and about the constitutional powers of 
Congress. More particulariy, RLPA is a response to the Court's decision in City of 
Boeme, Texas v. Flores, which held unconstitutional the "Religious Freedom Restoration 
Act" (RFRA). That Act had attempted to restore the strict scmtiny test as the standard 
govemment has to meet for actions that impose substantial burdens on the exercise of 
religion. In applying RFRA to state and local governments. Congress had relied in part 
on its power under § 5 of the Fourteenth Amendment. But in Boeme the Court held that 
in doing so Congress exceeded its po-wer under § 5 and that the application of RFRA to 
the states was unconstittitional. As introduced, RLPA seeks to re-apply the strict 
scmtiny standard to state and local governments using Congress' powers to attach 
conditions to federal spending programs and to regulate interstate commerce, -while still 
using § 5 to limit state and local land use regulations that burden religious instimtions. 
In ordering the bill reported, the Subcommittee deleted the provision based on the 
interstate commerce clause. This report -will be updated if RLPA sees further legislative 
action. 

Background 

As noted, RLPA is part of an ongoing conversation between Congress and the 
Supreme Court about the level of legal protection that should be afforded the exercise of 
religion and about the scope of Congress' constitutional powers. RLPA is a response to 
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the 1997 Supreme Court decision in City of Boeme, Texas v. Flores,̂  which held the 
"Religious Freedom Restoration Act" (RFRA) to be unconstitutional in part. RFRA, in 
turn, had been adopted in 1993 by Congress in response to the Court's 1990 decision in 
Employment Division, Oregon Department of Human Resources v. Smith,̂  which had 
lowered the level of protection afforded religion by the free exercise clause of the First 
Amendment. The following subsections detail these precursors of RLPA. 

The Smith Decision. The free exercise clause of the First Amendment provides in 
pertinent part that "Congress shall make no lav̂  ... prohibiting the free exercise (of 
religjon)."' It has long been clear that the clause protects religious beliefs absolutely from 
governmental interference, but over the past century the Court has used various standards 
of review in applying the clause to govemment actions impinging on religious practices. 
In 1963 in Sherbert v. Verner,* however, the Court settled on the strict scmtiny standard. 
Reli^ous interests, the Court said, are to be considered of paramount importance in the 
constitutional scheme and govemment actions infringing those interests are to be viewed 
as highly suspect. More specifically, the Court held that govemment actions alleged to 
interfere with rdigjous practices are constitutional only if they can be shown to serve some 
compelling public interest and to be no more restrictive of religious practices than 
necessary. 

Over the next quarter of a century the courts did not always apply the strict scmtiny 
standard -with unfailing rigor, but the test still stood as a norm that purported to give 
special protection to religious exercise and to require exemptions for religious practices 
from some governmental regulations. However, in 1990 in Employment Division, 
Oregon Department of Human Resources, supra, the Court largely abandoned strict 
scmtiny as the constitutional test for free exercise cases, 5-4. Except in a few narrow 
categories, it held that so long as laws are religiously neutral, they may be uniformly 
applied to all pwsons without regard to any burden or prohibition placed on their exercise 
of religion. The fiTee exercise clause, the Court said, never "relieves an individual of the 
obligation to comply with a valid and neutral law of general applicability' on the ground 
the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).'" 
In the case at hand, that new standard meant that the fi^ exercise clause mandated no 
religious exemption from Oregon's dmg laws for Native American use of peyote in 
sacramental ceremonies and, consequently, no eligibility for imemployment benefits for 
two Native Americans who lost their jobs because of their participation in such a 
ceremony. More generally, the Court asserted that the question of -whether religious 
practices ought to be accommodated by govemment was a matter to be resolved by the 
political process and not the courts, although it admitted that "leaving accommodation to 
the political process will place at a relative disadvantage those religious practices that are 
not widely engaged in ...." 

'117 S.Ct. 2157 (1997). 

M94 U.S. 872 (1990). 
'The free exercise clause has been held applicable not only to actions by the federal government 
but also to actions by state and local govemment. See Cantwell v. Coimecticut, 310 U.S. 296 
(1940). 

"374 U.S. 398 (1963). 



CRS-3 

The Congressional Response. The specific result in Smith was upsetting to some.' 
But it was the Court's virtual abandonment of strict scrutiny and relegation of free exercise 
concems to the political process that generated widespread alarm in the religious 
community and elsewhere. That alarm quickly coalesced into a broad-based organization 
known as the Coalition for the Free Exercise of Religion.* Its eflforts quickly resulted in 
the introduction by bipartisan sponsors in both the House and the Senate of a proposed 
"Religious Freedom Restoration Act of 1990" (H.R. 5377, S. 3254). After three years 
of consideration, a modified version of RFRA was enacted into law in 1993.' 

None of the versions of RFRA considered by Congress addressed any specific free 
exercise concern. Rather, the intent was to restore the strict scrutiny test as the general 
standard governing the interaction of govemment and religious exercise. Because a 
constitutional amendment would have been required to do that for the judicial 
interpretation of the First Amendment, RFRA was cr^ed to impose the strict scmtiny test 
as a statutory standard. As enacted, RFRA provided that a statute or regulation of 
general applicability can lawfiiUy burden a person's free exercise of religion only i f it can 
be shown to be "essential to fiirther a compelling govemmentai interest and (to be) the 
least restrictive means of fiirthering that compelling govemmentai interest." RFRA made 
the standard applicable to govemmentai action at every level — federal, state, and local 
— and allowed aggrieved parties to bring suit if they believed their free exercise of religion 
had been restricted by govemment in violation of the statutory standard. 

The Boeme Decision. One of the issues that received some attention while RFRA 
was being dd)ated in Congress concerned whether Congress had the constitutional power 
to enact it. Some contended that RFRA violated constitutional principles both of 
federalism and of separation of powers, but Congress ultimately decided it had sufiScient 
power under § 5 of the Fourteenth Amendment* to apply the measure to the states and 
under the necessary and proper clause of Article I to apply it to the federal government.' 

Ĉongress in 1994 made the religious use of peyote by members of the Native American Church 
l e ^ under federal law. See P.L. 103-344 (Oct. 6, 1994); 42 U.S.C A. 1996a. Oregon, similarly, 
decriminalized the religious use of peyote after Smith. See Ore. Rev. Stat. 475.992(5) (1996 
Supp.). 

'^e Coalition eventually comprised 67 organizations ranging across the political and religious 
spectrum. Its breadth is shown by the inclusion of such ordinarily disparate groups as the People 
for the American Way and the Traditional Values Coalition. 

^ i . 103-141 (Nov. 16,1993); 42 U.S.CA 2000bb etseq. For a fiiller description of how RFRA 
was ultimately enacted, see CRS, The Religious Freedom Restoration Act: Its Rise, Fall, and 
Current Status (Aug. 21, 1998) (Report No. 97-795A). 

*The Fourteenth Amendment, inter alia, bars the states from depriving "any person of life, liberty, 
or property, without due process of law." "Liberty" has been held to include religious Uberty, and 
Section 5 provides that "[t]be Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article." 

'Article I , § 8, provides: "The Congress shall have Power ... To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Govemment of the United States, or in any Department or OfiBcer 

(continued...) 
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Nonetheless, arguments against the measure's constitutionality continued to be pressed in 
litigation under RFRA. 

In City of Boeme, Texas v. Flores, supra, the Supreme Court on June 25, 1997, held 
RFRA to be imconstitutional as applied to the states, 6-3. The Court said that as applied 
to the states RFRA exceeded Congress' power under section 5 of the 14th Amendment. 

The case involved a conflict between a local Catholic church that wanted to raze 
much of its existing stmcture and build a larger sanctuary and the city of Boeme's 
designation of the original sanctuary as an historic stmcture imder its historic preservation 
ordinance. Archbishop Flores sued on behalf of the church, arguing in part that the city's 
denial of a building pennit violated RFRA. The city responded by contending that RFRA 
was unconstitutional. 

The Supreme Court agreed with the city's argument, holding that as applied to the 
states RFRA "exceeds Congress' power." Justice Kennedy, writing for the majority, 
agreed that under § 5 of the 14th Amendment Congress has the power to enforce its 
provisions; but it has no power, he said, to adopt legislation that "alters the meaning" or 
the substance of the rights protected by the Fourteenth Amendment. Moreover, he 
elaborated, in Congress' exercise of its remedial or preventive power imder § 5, there must 
"be a congmence and proportionality between the injury to be prevented or remedied and 
the means adopted to that end." But in enacting RFRA, he said. Congress had failed to 
develop a legislative record that showed extensive denials of religious Uberty. Yet RFRA 
was so broad that it intmded "at every level of government, displadng laws and prohibiting 
ofiBcial actions of almost every description and regardless of subject matter." Particulariy 
with respect to the states, he asserted, RFRA constituted "a considerable congressional 
intmsion into the States' traditional prerogatives and general authority to regulate for the 
health and welfare of their citizens." As a consequence, he concluded, RFRA "reflects a 
lack of proportionality or congmence between the means adopted and the legitimate end 
to be achieved ... and contradicts vital principles necessary to maintain separation of 
powers and the federal balance." 

Thus, after Boeme state and local governments are no longer bound by RFRA 
because, as to them, RFRA is unconstitutional. (RFRA remains applicable to the federal 
govemment.) 

The Religious Liberty Protection Act 

After lengthy consultations within the Coalition for the Free Exercise of Religion and 
among members of Congress, the "Religious Liberty Protection Act of 1998" (RLPA) was 
introduced on June 9,1998, with bipartisan sponsorship in both the House and the Senate 
(H.R. 4019, sponsored by Representatives Canady and Nadler, and S. 2148, by Senators 
Hatch and Kennedy). As introduced, RLPA would re-impose a strict scmtiny test with 
respect to religious practices on state and local governments using different Congressional 
powers than that stmck down in Boeme. As introduced, RLPA would bar state and local 

'(...continued) 
thereof" 
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governments from substantially burdening a person's religious exercise "in or affecting 
commerce" or "in a program or activity, operated by [a state or local] govemment, that 
receives Federal financial assistance," unless application of the burden finlhers a 
compelling public interest and is the least restrictive means of fiirthering that interest. In 
addition, the bill would bar state and local governments from imposing a land use 
regulation that "(A) substantially burdens religious exercise, unless the burden is the least 
restrictive means to prevent substantial and tangible harm to neighboring properties or to 
the public health and safety; (B) denies religious assemblies a reasonable location in the 
jurisdiction; or (C) excludes religious assemblies from areas in which nonreligious 
assemblies are permitted." Reflecting a continuing controversy over prisoner suits imder 
RFRA, the bill would also require that prisoner suits under RLPA be sidiject to the "Prison 
Litigation Reform Act of 1995." 

On June 16 and July 14 the Subcommittee on the Constitution of the House Judiciary 
Committee hdd hearings on RLPA,"* and on June 23 the Senate Judiciary Committee did 
so as well." Most -witnesses supported the enactment of RLPA, but some raised questions 
about its constitutionality, whether its use of federal power was too expansive, and 
whether it equated religion with commercial enterprises. 

On August 6, 1998, the Subcommittee on the Constitution of the House Judiciary 
Committee marked up H.R. 4019 and, by voice vote, ordered a revised version reported 
to the full committee. The subcommittee's revision made several changes in the bill as 
introduced. The most significant alteration was the deletion of the section concerning 
interstate commerce. The subcommittee also modified the bill's restrictions on state and 
local land use regulations to provide (a) a strict scmtiny test for any land use regulation 
that imposes a substantial burden on religious exercise, if the regulation permits 
"mdividualized assessment of the proposed uses to which real property would be put"; (b) 
a requirement that state anci local land use regulations treat religious assemblies "on equal 
terms with nonreligious assemblies"; (c) a bar against discrimination "on the basis of 
religion or relî ous denomination"; and (d) a prohibition on the unreasonable exclusion 
of religious institutions from a given jurisdiction. Finally, the subcommittee rejected 
amendments to bar RLPA from being us^ as a defense in civil and criminal actions based 
on federal, state, or local child wd&re laws, civil rights laws, and environmental protection 
laws. Thus, as ordered reported, HR. 4019 imposes a strict scmtiny standard on state and 
local governments only in federally assisted programs administered by such govemmentai 
entities. It also imposes limitations on state and local land use regulations that discriminate 
against or burden religious institutions. 

°̂Hearings on H.R 4019 Before the Subcommittee on the Constitution of the House Judiciary 
Committee, 105* Cong., 2d Sess. (June 16 and July 14, 1998). 
^̂ Hearing on S. 2148 Before the Senate Judiciary Committee, 105* Cong., 2d Sess. (June 23, 
1998). 
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T O : Elena Kagan (202)456-1647 

F R O M : Marc D. Stern/Doug Laycock 

RE: Religious Liberty Protection 

A draft of a version of the Religions Liberty Protection Act (RLPA) is being circulated by 
Congressman Canaday. It is based on the version the Coahtion and the Justice 
Department agreed on last year. Representative Canaday has, we are told, persuaded 
the House RepubUcan leadership to accord this bill high priority and to guarantee it a 
vote. In a departure from last year, the Republican leadership has agreed to include a 
section on the Commerce Clause. Last year it had accepted the argument of Michael 
Farris of the Home School Legal Defense Association that the Commerce Clause sections 
were beyond Congress' power. (Farris testified that Social Security, Interstate Highways 
and internal improvements of the 19* century were also beyond Congress' power.) 

Representative Canaday has told some members of the Coahtion that if this bill does not 
move on a fast track the Republican leadership will be imder pressure to bring up for a 
vote either a new version of Representative Istook's prayer bUl or Representative 
Aderholt's Ten Commandments bill. The latter will be particularly difficult to oppose 
since the decisions in the lower courts are now divided on the constitutionahty of such 
displays. Many Democrats would cenainly appreciate it if such a bill did not become the 
session's religion bill. 

The outstanding pohtical problem with moving RLPA is that the bill in its current form 
enjoys little support from the Democrats. Specifically, some Democrats are reluctant to 
support a RLPA which does not have an exemption for civil rights laws. It is more or less 
conceded all around that absence of an exemption would not matter much with regard 
to racial discrimination, since Bob Jones v. U.S. more or less forecloses any RLPA claim 
with regard to race. There are also core cases for religion that are not the target of any 
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dvil rights exemption, but which are mcluded in the broad language now proposed. 
These include the male-only clergy of Catholics and Orthodox Jews. 

The difficult issues are marital status cases (i.e. unmarried heterosexuals seeking to rent 
apartments from landlords who do not wish to facilitate sin), and claims by gays in both 
housing and employment. The Coalition has taken the position that these claims, too, 
ought to be subjea to compelling interest and least restrictive means testing. Civil rights 
groups, panicularly those representing gays, have insisted on carving out civil rights 
laws. 

Some preliminary discussions have taken place between gay groups and the Coalition. 
The only proposal of which I am aware from that side has been a legislative declaration 
that the protection of civil rights is a compelling interest. Because that will amount in 
almost all cases to a judgment against the RLPA claimant, the proposal is not satisfactory 
to the Coalition. 

We think a reasonable compromise would recognize that in evaluating claims of 
compelling interest, courts should take into account whether the statute or practice at 
issue protects the rights of third parties, whether it is uniformly enforced wherever 
relevant (i.e. a state should have a difficult time justifying as compelling a ban on marital 
status discrimination if it allows state institutions to practice such discrimination). We 
are also prepared to accept an explicit declaration that an interest may be compeUing 
even if not enforced nationally, although, obviously, an interest protected universally is 
more likely to be compelling than one that is not. Perhaps other formulations are 
, possible. 

Until now, there has been little incentive for those seeking a civil, rights exemption to 
negotiate seriously. Their goal of preventing enactment of a bill applicable to dvil rights 
claims is achieved whether or not a result satisfactory to them and the Coalition is 
achieved because either way the bill does not move. Now that the RepubUcan leadership 
has dedared an interest in putting RLPA on a fast track, that situation may change. Help 

, from the Administration in conducting talks between the Coalition and civil rights 
groups would be greatly appredated. A mutually satisfactory solution now might avoid 
a situation where the President could be faced with calls to veto a RLPA of crucial 
importance to reUgious groups because it did not have a civil rights exemption . 

drs 
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MEMORANDUM 

TO: 
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RE: 

Anthony Fox 
David Lachmann 
Veronique Pluvieose-Fenton 
Robert Randhava 

Christopher Anders 
T e r r i Schroeder 

May 24, 1999 

Proposed Amendment t o RLPA 

Attached please f i n d a d r a f t amendment to H.R. 1691, the 
Religi o u s L i b e r t y P r o t e c t i o n Act. The amendment provides a 
l i m i t e d exception t o RLPA f o r c e r t a i n c i v i l r i g h t s claims brought 
under f e d e r a l , s t a t e , or l o c a l c i v i l r i g h t s laws. 

The amendment c l o s e l y t r a c k s the language of an amendment 
passed l a s t week by the Texas State House of Representatives as 
p a r t of i t s s t a t e r e l i g i o u s freedom r e s t o r a t i o n act. The 
amendment was j o i n t l y o f f e r e d on the f l o o r by the Democratic 
sponsor of the b i l l and a Republican supporter of the b i l l . The 
s t a t e RFRA i s now i n conference committee. The only m a t e r i a l 
d i f f e r e n c e between the Texas amendment and the attached d r a f t i s 
a new subsection (c) t o c l a r i f y t h a t persons who own small owner-
occupied dwellings may assert a RLPA defense against f a i r housing 
claims. 

The Texas l e g i s l a t u r e added subsection (b) t o i t s amendment 
to provide t h a t persons who are already w i t h i n the f e d e r a l 
c o n s t i t u t i o n a l " m i n i s t e r i a l exception" t o T i t l e V I I and s i m i l a r 
s t a t u t e s may also assert a s t a t u t o r y RFRA claim against 
a p p l i c a t i o n of those a n t i - d i s c r i m i n a t i o n s t a t u t e s . We b e l i e v e 
t h a t the proposed subsection i s cons i s t e n t w i t h recent decisions 
under the Free Exercise Clause, which have held t h a t r e l i g i o u s 
o r g a n i z a t i o n s do not have t o comply w i t h c i v i l r i g h t s laws i n 
employment decisions regarding persons performing m i n i s t e r i a l 
d u t i e s . E.g. , E.E.O.C. v. Catholic Univ. of Am., 83 F.3d 455, 
461 (D.C. C i r . 1996); Young v. Northern I l l i n o i s Conf. Of United 
Methodist Church, 21 F.3d 184 (7th C i r . 1994); Minker v. 
Baltimore Annual Conf. of the United Methodist Church, 894 F.2d 
1354, 1357-58 (D.C. Cir. 1990); Rayburn v. General Conf. of 
Seventh-Day Adventists, 772 F.2d 1164, 1169 (4th C i r . 1985). 

Nadlne Strossen President Ira Glasser &ecuf/Ve Director 

National Headquarters 12,5 13rood Slrcet. New York. NY 10004-2400 

Kenneth B. Clark Chair. National Advisory Council Richard Zacks Treasurer 

(212) 549-2500 



With subsections (b) and (c) added to the general c i v i l rights 
exception, we believe that the d r a f t amendment w i l l provide an 
exception in RLPA for most c i v i l r i ghts claims against those 
engaged i n commerce, but also codify the federal constitutional 
exception for m i n i s t e r i a l functions of re l i g i o u s organizations 
and the federal statutory exception for small, owner-occupied 
housing. 

Thank you for your concern regarding t h i s issue. Please do 
not hesitate to c a l l Chris Anders at 675-2308 or Terri Schroeder 
at 675-2324 i f you have any questions. 

Attachment 
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Execue.ve ,\ss,srunt Q ^ aftemooii. Mv namc is Chai Feldblum and I am a law professor at the Georgetown 
Loretia L., .Moss •' 

University Law Center in Washington, D.C I both teach courses in civil rights law, 

constitutional law, and the legislative process at the Law Center, and direct a Federal Legislation 

Clinic. I am testifying today in my personal capacity as a law school professor.' 

I am pleased to offer to the Committee some observations on H.R. 1691, the Religious 

Liberty Protection Act of 1999 (RLPA). The current legal situation facing Congress is not an 

easy one. The Supreme Court, in Employment Division v. Smith, 494 U.S. 872 (1990), has made 

it clear that govemment is not constitutionally required to justify a neutral law of general 

applicability, even if such a law might burden an individual's free exercise of religion. As 

Justice Scalia pronounced for the Supreme Court: "To make an individual's obligation to obey 

such a law [a generally applicable prohibition of socially harmful conduct] contingent upon the 

law's coincidence with his religious beliefs, except where the State's interest is 'compelling' -

' In accordance with House Rule XI, clause 2(g)(4), 1 state that I have not received any federal grant, 
contract, or subcontract during the current or preceding two fiscal years. I am not representing any entity or 
individual, other than myself, in this testimony, 

" The Federal Legislation Clinic, which I direct, represents several organizational clients. In addition, 
outside of my academic work, I serve as a legal consultant to the National Gay and Lesbian Task Force (NGLTF). 
Tlie views I present here today should not be attributed to any of the Clinic's clients. These views are consistent 
with those of NGLTF. 
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permitting him, by virtue of his beliefs, 'to become a law unto himself,' - contradicts both 

constitutional tradition and common sense."'' 

The reason Justice Scalia believed such a rule would contradict common sense was 

apparent when he set forth what he perceived as the absurd result of requiring govemment to 

justify every neutral law that might burden religious belief or conduct. As Justice Scalia 

explained: 

[I] f "compelling interest" really means what it says (and watering it down here would 
subvert its rigor in the other fields where it is applied), many laws will not meet the test. 
Any society adopting such a system would be courting anarchy, but that danger increases 
in direct proportion to the society's diversity of religious beliefs, and its determination to 

' coerce or suppress none of them The mle respondents favor would open the prospect 
of constitutionally required religious exemptions from civic obligations of almost every 
conceivable kind ~ ranging from compulsory military service, to the payment of taxes, to 
health and safety regulation such as manslaughter and child neglect laws, compulsory 
vaccination, [and] dmg laws, to social welfare legislation such as minimum wage laws, 
animal cmelty laws, environmental protection laws, and laws providing for equality of 
opportunity for the races.'"* 

Justice Scalia recognized, of course, that courts would not necessarily grant the religious 

exemption in each of these circumstances. Nevertheless, he found it "horrible to contemplate 

that federal judges will regularly balance against the importance of general laws the significance 

of religious practice."^ 

Despite Justice Scalia's concems, Congress decided in 1993 that appropriate public 

policy, and appropriate concem for the tradition of religious liberty in this country, dictated that 

individuals be given the opportunity to challenge neutral laws of general applicability when those 

^ Employment Division v. Smith, 494 U.S. 872, 884 (1990) (internal case citation deleted). 

•* hi. at 888-89 (internal case citations omitted). 

^ /(/. at 889, n. 5. 



laws burdened their free exercise of religion. That policy, embodied in the Religious Freedom 

Restoration Act (RFRA) of 1993, was ~ as we all know - invalidated in part by the Supreme 

Court in 1997 in City of Boerne v. Flores, 117 S.Ct. 2157. Jusfice Kennedy, writing on behalf of 

himself and Justices Rehnquist, Stevens, Thomas, Ginsburg, and Scalia, observed that Congress' 

power under Section 5 of the Fourteenth Amendment was limited to "enforc[ing]" the provisions 

of that Amendment, and that RFRA went beyond that authority. As Justice Kennedy observed: 

"Laws valid under Smith would fall under RFRA, without regard to whether they had the object 

of stifling or punishing firee exercise. We make these observations not to reargue the position of 

the majority in Smith but to illustrate the substantive alterafion of its holding attempted by 

RFRA."* Moreover, the Court failed to see how RFRA could be considered "remedial, 

prevenfive legislation," since ~ as the Court observed ~ the law's "[s]weeping coverage ensures 

its intmsion at every level of govemment, displacing laws and prohibifing official acfions of 

almost every description and regardless of subject matter."̂  

Hence the legal and pmdential challenge before Congress today. There is still, I believe, 

widespread substantive agreement across broad spectmms of society that - as a matter of public 

, policy, and as a matter of respect for the tradition of religious liberty in this country - greater 

protecfion should be available to individuals who may be subject to a law that requires them to 

engage in some acfion their religion prohibits, or that prohibits them from engaging in some 

acfion their religion requires or encourages. Moreover, as a matter of policy, I believe there is 

also widespread agreement that, while there should not be absolute protecfion of religious liberty 

City of Boerne v. Flores, 117 S.Ct. 2157, 2171 (1997). 

' hi. at 2169. 



in such circumstances, the govemment should generally be required to demonstrate that the law 

at issue is narrowly tailored to a compelling govemment interest. 

The quesfion, however, is how to implement such a policy in a judicious and thoughtful 

manner. RLPA, as currently drafted, fails this standard in several respects. First, as you have 

already heard, there is significant concem regarding the impact RLPA will have on the effective 

enforcement of state and local civil rights laws. It is not sufficient to say there must be a uniform 

standard to which govemment must adhere with regard to any neutral law it passes, and that civil 

rights laws must simply take their place alongside zoning laws and laws goveming autopsies. 

Making that choice ~ that is, adding civil rights laws to the coverage of RLPA ~ reflects a 

substantive position on civil rights law generally. The substantive position is that civil rights 

laws may, indeed, not reflect a compelling govemment interest, and hence, it is legitimate to 

subject those laws to a case-by-case individual religious defense in the courts. Such a result 

would not only be harmful, as a practical matter, to a range of individuals across this country 

who are currently protected by state and local civil rights, but would also send an unforUinate and 

destmctive message about the importance of state and local civil rights laws fi-om the United 

States Congress. 

Second, the concem about RLPA's effect on civil rights laws is simply a reflection of a 

larger, more basic, concem. While I do not personally ascnbe to every aspect of the "parade of 

hombles" presented by Justice Scalia in his opinion in Smith. I do believe he had a valid point in 

admonishing us regarding the practical effects of requiring a "narrowly tailored to a compelling 

ijovemment interest" test to be met with regard to each and every neutral law that may be passed. 

As Congress decides how to approach this issue in a judicious manner, it may well be worth its 



while to revisit that portion of Jusfice Scalia's opinion. 

There are several areas in which Congress has been sufficiently informed that potential 

difficulties exist for religious individuals or organizations who may be burdened by neutral laws 

of general applicability. As someone who grew up in an Orthodox Jewish community (and who 

comes ft-om a long line of Orthodox Jewish rabbis), I am personally aware of the unfaimess and 

damage that can be inflicted by a range of local and state laws ~ including laws that mandate 

autopsies, or that prohibit the placement of "emvs" (a symbolic "four walls" that allow Orthodox 

Jews to carry items on the Sabbath within a particular geographic area), or that require Orthodox 

synagogues to have parking lots, or that deny prisoners the ability to pray, or that prohibit 

students fi-om wearing yamulkes. In each of these areas ~ zoning laws, laws regulating bodily 

integrity post-death, religious practice within prisons, religious garb mles, and mles goveming 

transportafion (e.g., requiring Amish buggies to display certain signs) - it appears there is a basis 

to believe that a potential burden on ft-ee exercise exists, as well as a basis to believe the 

government's mle may not, in fact, be narrowly tailored to a compelling govemment interest. 

But RLPA, as currently drafted, does not apply solely to specific areas in which Congress 

has been presented with informafion that potenfial problems may exist, and in which it may be 

fair to say the govemment does not have a compelling interest in burdening the religious belief or 

conduct. Rather, as currently drafted, the bill allows an individual religious defense to be put 

forward in any situation in which some program or activity, operated by the govemment, receives 

federal financial assistance, or in any situafion in which the substantial burden on the person's 

fi-ee exercise of religion affects interstate commerce. A bill drafted this broadly presents the 

specter of unintended, adverse consequences for public policy, and is not firmly grounded in 



Congressional findings of fact. 

As I noted at the outset. Congress is faced with a difficult legal and pmdential challenge 

if it wishes to craft legislafion that will provide religious individuals and enfifies with a defense 

against neutral laws of general applicability. I personally believe this challenge is worth rising to 

and that Congress is acting appropriately when it engages with this issue. With all due respect, 

however, I do not believe RLPA, as currently drafted, is a worthy example of rising to that 

challenge. The breadth of the law, with its potential adverse consequences, is unfortunate and 

unnecessary. It is possible to craft a more narrowly targeted piece of legislation that would 

appropriately provide religious individuals and entities with the protection they need and deserve 

in a selected number of areas, but would not mn the risk of causing significant, adverse 

consequences in other important areas. 

Thank you for inviting me to tesfify today. I would be happy to work with the Committee 

in drafting a narrower version of RLPA, if the interest in doing so exists. 



1 AN AMENDIVIENT TO H.R. 1691 

2 Page 11, after line 13, insert the following: 

3 SEC. 9. CIVIL RIGHTS. 

4 (a) Except as provided in subsections (b) and (c), this Act does not 

5 establish or eliminate a defense to a civil action or criminal prosecution 

6 under a federal or state civil rights law. 

7 (b) This Act is applicable to claims regarding the employment, 

8 education, or volunteering of those who perform ministerial duties, such as 

9 spreading or teaching faith, performing devotional services, or internal 

10 governance, for a religious organization. For the purposes of this 

11 subsection, an organization is a religious organization if: 

12 (1) the organization's primary purpose and function is 

13 religious, it is a religious school organized primarily for religious and 

14 educational purposes, or it is a religious charity organized primarily 

15 for religious and charitable purposes; and 

16 (2) it does not engage in activities that would disqualify it for a 

17 tax exempt status under section 501(c)(3) of the Internal Revenue 

18 Code, as amended, (26 U.S.C. 501(c)(3)). 



1 (c) This Act is applicable to any claim regarding alleged 

2 discrimination in the sale or rental of housing against an owner of housing 

3 described in section 803(b) of the Fair Housing Act (42 U.S.C. 3603(b)). 
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BACKGROUND 

The basic goal of RLPA is laudable and one which we strongly support. Prior to a 
Supreme Court decision in 1990, a high constitutional standard existed for the 
protection of the fi-ee exercise of religion. Under that standard, if a govemment 
law caused a burden on the firee exercise of religion, the govemment was required 
to prove that the law was narrowly tailored to a compelling govemment interest. 
This standard applied even if the law on its face was neutral with regard to 
religion - that is, the law had not been passed in order to burden the free exercise 
of religion. This standard stmck an appropriate and reasonable balance: it allowed 
govemment to pass laws it needed, but restrained govemment from applying those 
laws in a manner that would burden religious exercise unless such a burden was 
narrowly tailored to a compelling govemment interest. 

In 1990, however, in the case of Employment Division v. Smith, the Supreme 
Court changed the constitutional standard in a manner highly destmctive of 
religious liberty. Under the new mle, as long as a govemment law was neutral 
(i.e., had not been passed to target religion), and the law was generally applicable 
to everyone, the govemment did not need to prove the law was narrowly tailored 
to a compelling govemment interest -- even if the law, as applied, burdened 
religious exercise. 

http://www.ngltf.org 

ngltf@ngltf,org 
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In 1993, Congress passed the Religious Freedom Restorafion Act (RFRA), seeking to 
overmle Smith by establishing a federal statutory requirement that all state and local laws that 
burdened religious exercise be narrowly tailored to a compelling govemment interest. In 1997, 
however, in City of Boerne v. Flores, the Supreme Court invalidated that portion of RFRA which 
applied to state and local governments, mling that Congress had exceeded its constitutional 
authority to legislate under the Fourteenth Amendment. RLPA represents the current effort 
on the part of a broad-based religious coalition to once again require that ail state and local 
laws that burden religious exercise be narrowly tailored to a compelling government 
interest, hopefully in a manner that will pass constitutional muster. 

THE PROBLEM 

RLPA is intended to achieve the laudable goal of establishing a high standard for 
religious liberty. Unfortunately, over the past nine years, we have noted a disturbing trend in the 
exercise of religious liberty in one specific area ~ that of civil rights. Starting in 1990, and 
increasing in fi-equency in recent years, landlords who have engaged in commerce have argued 
that complying with civil rights laws prohibiting discnmination based on marital status burdens 
their religious beliefs. 

The reaction from the courts to this argument has, thusfar, been mixed. The two most 
recent court actions have been very sympathefic to the individual religious defense argument. In 
January 1999, the Ninth Circuit decided that an Alaska law that required landlords to rent to 
unmarried couples burdened the Christian landlords' religious beliefs, and that prohibiting 
discrimination based on marital status was not a sufficiently compelling govemment interest to 
jusfify such a burden. The court based its decision on the grounds that marital status does not 
receive heightened scmtiny under the Equal Protection Clause, and that federal law does not 
prohibit discriminafion based on marital status. {Thomas v. Anchorage Equal Rights 
Commission, 165 F.3d 692). 

In April 1999, the Michigan Supreme Court issued an order vacating an earlier opinion 
that had concluded the government's interest in providing equal access to housing, regardless of 
marital status, was compelling. In a brief statement, the Michigan Supreme Court simply stated 
that the portion of its earlier opinion which had held that the state's civil nghts act did not violate 
the ft-ee exercise clause of the federal or state constitution was vacated. The Court provided no 
analysis for its change of heart. {McCready v. Hoffius, April 16, 1999). 

The approach of these two opinions is consistent with a 1994 decision from the 
Massachusetts Supreme Court, which had directed a lower court to determine if the govemment 
had a compelling interest in eradicating marital status discrimination {Attorney General v. 
Desilets, 636 N.E.2d 233), and with a plurality of the Minnesota Supreme Court in 1990, which 
had concluded there was no compelling government interest in prevenfing marital status 
discrimination {Cooper v. French, 460 N.W.2d 2). 



A few courts have been less sympathetic to the individual religious defense argument. 
One concluded that complying with a civil rights law was not a sufficient burden on religious 
beliefs {Smith v. FEHC, 913 P.2d 909 (Cal. 1996)), while two others concluded the government's 
interest in preventing marital status discrimination was compelling {Jasniowski v. Rushing, 678 
N.E.2d 743 (111. App. 1997)(vacated on other grounds), and Swanner v. .Anchorage Equal Rights 
Commission, 874 P.2d 274 (Alaska 1994)). 

The individual religious defense argument that has been raised in the context of 
marital status discrimination could be raised, as easily, in the context of laws prohibiting 
discrimination based on disability (including AIDS/HIV), based on sexual orientation, or 
based on pregnancy status. In each of these cases, an individual religious person could argue 
that the govemment did not have a compelling interest in prohibiting such discnmination ~ 
despite that fact that the state or local legislature clearly believed prohibiting such discrimination 
was sufficiently important to warrant passage of the law. 

Under the current state of federal law, an individual religious belief defense cannot 
be raised against neutral, generally applicable state and local civil rights laws. If 
RLPA passes, as drafted, this defense will be available to any religious individual in 
every state and every locality that has a civil rights law. 

As noted above, we strongly support the establishment of a strong standard to protect 
religious liberty. We also believe this standard should be that any neutral, generally applicable 
law must be narrowly tailored to a compelling govemment interest. However, we believe all 
state and local civil rights laws are already designed to meet compelling government 
interests and are already narrowly tailored. Thus, any federal law that would now subject 
civil rights laws to the individual religious defense argument would send the inappropriate 
message that some civil rights laws may not serve compelling interests. We strongly oppose 
any federal law that will send the message that some civil rights laws may not serve 
compelling government interests. 

We should also be clear what we are not contesting. Almost every state and local civil 
rights law has some exemption for religious organizations. These exemptions are usually 
carefully crafted to ensure that religious organizations are not burdened by civil rights laws in a 
way that would interfere with their religious mission. Often, in light of the particular category 
that is provided civil rights protecfion, the exemption for these religious organizations might be 
quite broad. Whether RLPA passes or not, exemptions for religious organizations in local, 
state, and federal civil rights laws will remain untouched. City councils, state legislatures, 
and Congress will confinue to have the authority to enact such exempfions for religious 
organizations. 

It is very rare, however, for a civil rights law to include an exemption for the 
personal religious beliefs oi individuals. The accepted rafionale is that if an individual decides 
to enter the stream of commerce - as a landlord, an employer, or a business - that individual is 



legitimately subject to the relevant civil rights laws. If RLPA passes, as currently drafted, a new 
defense will potenfially be available to all religious individuals in every court in this country. 
There is no guarantee such a defense will always prevail (note the mixed caselaw described 
above); it can certainly be anficipated, however, that such a defense will often be invoked. 

THE SOLUTION 

The solution to this dilemma is actually quite easy as a logistical matter. RLPA should 
be amended to exclude its application to any state or local civil rights law. Such a provision 
would retain the important uniform standard for protecting religious liberty, but would reflect a 
Congressional understanding that civil rights laws hold a unique posifion in the realm of 
govemmentai acfion. Alternatively, RLPA could be redrafted so as to apply only to select 
areas of neutral governmental action where the burden on the free exercise of religion has 
been clearly demonstrated and where a compelling government interest may not 
necessarily exist. 

C:\gay\congress\rlpa.mem 
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FLO- R AMENDMENT.V NO.. 

1 Amend C.S.S .B. No. 138, i n SECTION 1, by s t r i k i n g added 

2 Sec i o n 110.011. C i v i l P r a c t i c e and Remedies Code (house commit tee 

3 p r i . t i n g / page 7, l i n e s 3 - 9 ) , and s u b s t i t u t i n g the f o l l o w i n g : 

5 Siil : (bl . >̂̂ -̂ q rh^n^Pr dnps not establi. '^h o r e l i m i n a t e a 

6 l i s i ^nse t:o a c l \ r L l a c t i o n o r c r i m i n a l n roaecu t ion under & f e d e r a j . 

7 o r irari» r i v i l r-irTht-j; law. 

a f b l Th i s ohants r i s f u l l v a p p l i c a b l e t o elaims r e g a r d i n g t h ? 

9 CTS nvment. edur:at ion. o r v o l u n t e e r i n g of those who p p r f o r m dqtj-gs 

auc 1 as soreaf i ing o r tPRchinQ f a i t h . — p e r f o r m i n g ifiY<?t^ional 

11 0 ^ r i ces , o r i r t o ^ ^ l rrnvprnance. f o r a r e l i g i o u s o r g a n i z a t i Q U . ^Q -̂. 

12 the purDoses d ' t-hi s subsec t i on . an o i y a n i z a t i o n i a a r e l i g i o u s . 

13 ore ipfLzat ion i E : 

14 f l ) the .^cganiza t ion ' s p r imary p\irposes and f u n c t i o n s agg 

15 r e i a i o u s . i t i a r e l i g i o u s school organized p r l m a r l ] ^ — f o r 

16 X£^ .a ious and 6<ilU''^*^i°'^al punjoges . o r i t i s a r e l i g i o u s C ^ ^ r i t Y 

17 ore i n i z e d p r i m a r i l y f o r r e l i g i o u s and c h a r i t a b l e purpogesr and 

18 (2) i t do'is not engage i n a c r i v i t i e s t h a t wmi ld d i s q u a l i f y i t . 

19 f r s ft t a x exemct. s t a tu s under Sec t ion 501(c ) (3) f n f p r n & l Revenue 

20 Cac ' o f 1986, i f e x i s t e d on August 30, 1999. 

BFX. 3SB13a_dl£2.wp<l 



Discussion Draft 
Amendment to H.R. 1691 

Offered by Mr. Nadler 

Page 5, after lir e 24, insert the following: 

1 (e) PERSONS ' imO MAY RAISE A CLAIM OR DEFENSE. - A person who may 

2 raise a claim or defense under subsection (a) is — 

3 (1) with respect to an assertion of a claim or defense under this Act against 

4 the application of a prohibition relating to discrimination in housing, a natural 

5 person with res pect to a dwelling described in section 803(b) of the Fair Housing 

6 Act (42 U.S.C. 3603(b)); 

7 (2) a rel igious corporation, association, education institution (as described 

8 in 42 U.S.C. 2(O0e-2(e)), or society, widi respect to an assertion of a claim or 

9 defense under l his Act against the application of a prohibition relating to 

10 discrimination in the employment of individuals to perform work connected such 

11 corporation, as sociation, educational institution or society in the carrying on of its 

12 activities; or 

J 3 (3) witli respect to an assertion of a claim or defense under this act with 

14 respect to an a; aertion of any other claim or defense regards: 

J 5 (A) an entity engaged in an activity affecting 

I g interstate or foreign commerce who has fewer than 

J -J fifteen employees for each working day in each of 

^ g twenty or more calendar weeks in the current or 

I g preceding calendar year and any agent of such an 



1 entity; or 

2 (B) a natural person, a religious corporafion, association, 

3 educati )n institution (as described in 42 U.S.C. 2000e-2(e)), or 

4 society 

5 May 21. 1999 (1.00 p m.) 
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Nat ional G a y a n d 

RLPA: THE NEED FOR AN EXEMPTION 
FOR CTVn, RTGHTS LAWS 

Tlii.s memo sets forth a sensitive, but critical, is.sue for all communities 
concemed with the effective enforcement of state and local civil rights laws. 
Last week, Congressman Charles Canady (R FL) reintroduced the 
Religious Liberty Protection Act (RLPA). We believe thi.s legislation, as 
currently drafted, will be quite destructive to the elective enforcement of a 
number of stale and local civil rights laws - particulariy those laws that 
prohibit discrimination based on disability (including AIDS/HIV), sexual 
orientation, marital status, and pregnancy status. 

BACKGROUND 

The basic goal of RLPA is laudable and one wbicLi wc strongly support. 
Prior to a Supreme Court decision in 1990, a high constitutional standard 
existed For the protection of the free exercise of ixiligion. Llnder that 
standai"d, if a government law caused a burden on the free exercise of 
religion, the government was required to prove that the law was narrowly 
tailoreil to a compelling government interesL This standard applied even if 
the law <.>n its face was neutral with regard to rcUgion — that is, the law had 
noi. been passed in order to burden the free exercise of religion. Tliis 
standard struck an appropriate and reasonable balance: il allowed 
govemment to pass laws it needed, but restrained government from 
applying those laws in a manner that would burden i-eligious exercise unless 
.such a burden was narrowly tailored to a compelling government interest. 

In 1990, however, in the case of Employment division v. Smith, the 
Supreme Court changed Ihe con.stitutionai stimdai'd in a manner highly 
dastructive of religious liberty. Under the new mle, as long as a 
govcnmient law wa.s neutral (i.e., had not been passed to target religion), 
and the law was generally applicable to everyone, the govemment did not 
need to prove the law was narrowly tailored to a compeUing government 
interest - • even if the law, as applied, burdened religious exercise. 

1/00 Katarama Koad NW 

Washington DC in 1993. Congres.s passed the Religious Freedom Restoration Act (RFRA), 
20009-262/1 seeking to overrule Smith by establishing a federal statutory requirement 

thai all state and local laws that burdened religious exerci.se be narrowly 
VOICE 202.332.6^8J tailorcd to a compelling government interest. In 1997, however, in City of 

FAX 2a2.332.0207 Boeme v. Flares, the Supreme Court invalidated Hint portion of RFRA 
TTY 2oa.332.<i2i9 which applied to state and local governments, mling that Congress had 

exceeded its constitutional authority to legislate under the Fourteenth 
Amendment. RT.-PA represents the current effort on the part of a 
liroad-based religious coalition to oncB again require that alt 
state and local laws that burden reUgious exercise be narrowly 

tittp://wwwnsiir.oig tailored to a compelling government interest, hopefully in a 
nsitHSngltf org manner that will pass constitutional muster. 

CFC # 2622 
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THE PROBLEM 

RLPA is intended to achieve the laudable goal of establishing a high standard for i-cligious 
liberty. Unfortunately, over the past nine years, we have noted a disturbing trend in the 
exercise of religious liberty in one specific area — that of civil rights. Startnig in 1990, and 
increasing in frequency in recent years, landlords who have engaged ui commerce have 
argued that complying with civil rights laws prohibiting discrimination based on marital 
status burdens their religious beliefs. 

The reaction from the courts to this argument ha.s, thusfai-, been mixed. The two most 
recent court actions have been very .sympathetic to the individual religious defense 
argument. In January 1999, the Ninth Circuit decided that an Alaska law that required 
landlords to rent to unmamed couples burdened the Cliiisiian landlords' religiou.s beliefs, 
and lhat prohibiting discrimination based on marital status was not a sufficiently compeUing 
government interest to justify such a burden. The court ba.scd its decision on the grouiid.s 
that marital status does not receive heightened scnitiny under the Equal Protection Clause, 
and that federal law docs not prohibit discrimination based on marital status. (Thomas v. 
Anchorage Equal Rights Commission, 165 F.3d 692). 

In April 1999, tlie Michigan Supreme Court is.sued an order vacating an earlier opinion that 
had concluded the government's interest in providing equal :icces.s to housing, legiiidle.ss 
oi' marital status, wa.s compelling, In a brief statement, the Michigan Supreme Court 
simply stated that the portion of its earlier opinion which had held that the state's civil rights 
act did not violate the free exercise clause of the federal or slate constitution was viicatetl. 
The Court provided no analysis for its change of heart. [McCready v. Hoffius, April 16, 
1999). 

The approach of these two opinions is consistent with a 1994 decision from the 
Massachusetts Supreme Court, which had directed a lower court to determine if the 
government had a compeUing interest in eradicating marital status discrimination {Attorney 
Geru'ral v. Desilets, 636 N.E.2d 233), and with a plurality of the Minnesota Supreme 
Court in 1990, which had concluded there was no compeUing government intei est in 
preventing marital status discrimination {Cooper v. French, 460 N.W.2d 2). 

A few courts have been less sympathetic to the individual reUgious defense argument. One 
concluded that complying with a civil rights law was not a sufficient burden on religiou.s 
beliefs (Smith v. FEHC, 913 P.2d 909 (Cal. 1996)), while two others concluded the 
government's interest in preventing marital status discrimination was compelling 
{Jasniowski v. Rushing, 678 N.E.2d 743 (lU. App. 1997)(vacatcd on other grounds), and 
Swanner v. Anchorage Equal Rights Commission, 874 P.2d 274 (Alaska 1994)). 

The individual religious defense argument that has been raised in the 
context of marital status discrimination could be raised, as easily, in the 
context of laws prohibiting discrimination based on disability (including 
AIDS/IIIV), based on sexual orientation, or based on pregnancy status. In 
each of these ca!<es, an individual religious person could argue that the government did not 
have a compeUing uiterest in prohibiting such discrimination - despite that fact that the slate 
or local legislature clearly believed prohibiting such discrimination was sufficiently 
important to wairant passage of the law. 

Under the current state of the law, an individual religious belief 
defense cannot be raised against neutral, generally applicable state 
and local civU rights laws. I f RLPA passes, as dratted, this defense 
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will be available to any religious individual in every state and every 
locality that has a civil rights law. 

As noted above, we strongly support the estabUshment of a strong standard to protect 
religious liberty. We also believe this standard should be that any neutral, generally 
applicable law must be narrowly tailored to a compelUng government interest. However, 
we believe all state and local civil rights laws are already designed to meet 
compelling government interests and are already narrowly taUored. Thus, 
any federal law that would now subject civil rights laws to the individual religious defense 
argumeni would send the inappropriate message that some civU rights laws may not serve 
compelling interests. We strongly oppose any federal law that will send the 
message that some civil rights laws may not serve compelling government 
interests. 

We should also be clear what we are not contesting. Almost every state arid local civil 
rights law has some exemption for religious organizations. These exemptions are usually 
carefully crafted to ensure that religious organizations are not burdened by civil rights laws 
in a way Uiat would interfere with their religious mission. Often, in Uglit of the particular 
category tliat is provided civil rights protection, the exemption for these religious 
organizations might be quite broad. Whether RLPA passes or not, exemptions for 
religious organizations in local, state, and federal civil rights laws will 
remain untouched. City councUs, state legislatures, and Congress will continue to have 
the authority to enact such exemptions for reUgious organizations. 

I t is very rare, however, for a civil rights law to include an exemption tor 
the personal religious beliefs of individuals. The accepted rationale is that il an 
individual decides to enter the stream of commerce — as a landlorxl, an employer, or a 
business - that individual is legitimately subject to the relevant civil rights laws. If RLPA 
passes, as currently drafted, a new defense wUl potentiaUy be available to all religious 
individuals in every court in this country. There is no guarantee such a defense will always 
prevail (note IIK; mixed caselaw described above); it can certainly be anticipated, however, 
that such a defense wiU often be invoked. 

THE SOLUTION 

The solution to this dilenmia is actually quite easy as a logistical matter. RLPA should 
be amended to exclude its application to any state or local civil rights law. 
Such a provision would retain the important uniform standard for protecting religious 
liberty, but would reflect a Congressional understanding that civU rights laws hold a unique 
position in the realm of governmental action. Alternatively, RLPA could be 
redrafted so as to apply only to select areas of neutral governmental action 
where the burden on the free exercise of religion has been clearly 
demonstrated and where a compelling government interest may not 
necessarily exist. 

For fmtber information, please contact Rcbcuca Isaacs or Briai\ Dsser at (202) 332-6483 or Chai R-lclbluin 
at (202) 662-9.S95. 

3 
Sisko\Field Staft\lntcms\RLPA\RLPA memo 



StiNl tiY:! 5-21-99 ; 3:02PM I NGLTF POLICY INST.-̂  4562878:* 5/11 

Chui R. FcUMufH 
Vivlfsmr rtf J.(j'Tjii 

Testimony of 

Professor Chai R. Feldblum 
Georgetown University Law Center 

on H.R, 1691, the Religious Liberty Protection Act 

Before the House Subcommittee on the Constitution 
of the House Committee on the Judiciary 

May 12, 1999 

fnk) .V<TO.//-wc ,\'U' W/i.y/iiii'imit DC.M'I. 



StNT BY: 5-21-99 ; 3:02PM ; NGLTF POLICY INST.^ 4562878;# 6/11 

Good aftemoon. My name is Chai Feldblum and 1 am a law professor at the Georgetown 

University I.aw Center in Washington, D.C' I both teach courses in civil rights law, 

constitutional law, and the legislative process at the Law Center, and direct a Federal Legislation 

Clinic. I am testifying today in my personal capacity as a law school professor.'' 

1 am pleased to offer to the Committee some observations on H.R. 1691, the Religious 

Liberty Protection Act of 1999 (RLPA). The current legal situation facing Congress is not an 

easy one. The Supreme Court, in Employment Division v. Smith, 494 U.S. 872 (1990), has made 

it clear lhat govermnent is not constitutionally required to justify a neutral law of general 

appUcability, even if such a law might burden an individual's free exercise of religion. As 

Justice Scalia pronounced for the Supreme Court: "To make an individual's obligation to obey 

such a law [a generally applicable prohibition of socially harmful conduct] contingent upon the 

law's coincidence with his religious beliefs, except where the State's interest is 'compelling' -

permitting him, by virtue of his beliefs, 'to become a law unto himself,' - contradicts both 

constitutional tradition and common sense."' 

rhe reason Justice Scalia believed such a rule would contradict common sense was 

apparent when he set forth what he perceived as the absurd result of requiring govemment to 

justify every neutral law that might burden religious belief or conduct. As Justice Scalia 

' In accordance witti House Rule XI, clause 2(gX4), I state thul 1 have not received any federal grant, 
contract, or subcontract during the current or preceding two tiscai years I am not representing any entity or 
individual, other than myself, in this testimony. 

- The Federal Legislation Clinic, which [ direct, represents several organizational clients. In addition, 
outside of my academic work, ( serve as a legal consultant to the National Gay and Lesbian Task Parce (NGl .TF). 
The views I present here today should not be attributed to any of the Clinic's clients. These views are consistent 
with tho.sc of NGLTF. 

^ Employment OivLsion v. Smith. 494 U .S. 872, 884 (1990) (internal case citation deleted) 

1 
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explained: 

[Tjf "compelling interest" really means what it says (and watering it down here would 
subvert its rigor in the other fields where it is applied), many laws will not meet the test. 
Any society adopting such a system would be courting anarchy, but that danger increases 
in direct proportion to the society's diversity of religious beliefs, and its determination to 
coerce or suppress none of them. .. The mle respondents favor would open the prospect 
of constitutionally required religious exemptions from civic obligations of almost every 
conceivable kind - ranging from compulsory military service, to the payment of taxes, to 
health and safety regulation such as manslaughter and child neglect laws, compulsory 
vaccination, [and] drug laws, to social welfare legislation such as minimum wage laws, 
animal cruelty laws, environmental protection laws, and laws providing for equality of 
opportunity for the races."* 

Justice Scalia recognized, of course, that courts would not necessarily grant the religious 

exemption in each of these circumstances. Nevertheless, he found it "horrible to contemplate 

that federal judges will regularly balance against the importance of general laws the significance 

of religious practice."' 

Despite Justice Scalia's concems, ('ongress decided in 1993 that appropriate pubUc 

policy, and appropriate concem for the tradition of religious liberty in this country, dictated that 

individuals be given the opportunity to challenge neutral laws of general applicability when tho.se 

laws burdened their free exercise of religion. That policy, embodied in the Religious Freedom 

Restoration Act (RFKA) of 1993, was -- as we all know -- invalidated in part by the Supreme 

Court in 1997 in City of Boerne v. Flores, 117 S.Ct 2157. Justice Kennedy, writing on behalf of 

himself and Justices Rehnquist, Stevens, ITiomas, Ginsburg, and Scalia, observed that Congress' 

power under Section 5 of the Fourteenth Amendment was limited Lo "cnforc[iiigJ" the provisions 

of that Amendment, and that RFRA went beyond that authority. As Justice Kennedy obuerved: 

^ Id. at 888-89 (internal case citations omitted). 

^ Id. at 889, n. 5. 
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"Laws valid imder Smith would fall under RFRA, without regard to whether they had the object 

of stifling or punishing free exercise. We make these observations noi to reargue the position of 

the majority in Smith but to Ulustratc the substantive alteration of its holding attempted by 

RFRA."* Moreover, the Court tailed to sec how RFRA could be considered "remedial, 

preventive legislation," since -- as the Court observed - the law's "[s]weeping coverage ensures 

its intrusion at every level of government, displacing laws and prohibiting official actions of 

almost every description and regardless of subject matter."̂  

Hence the legal and prudential challenge before Congress today. There is still, I believe, 

widespread substantive agreement across broad spectrums of society that - as a matter of public 

policy, and as a matter of respect for the tradition of religious liberty in this country - greater 

protection should be available to individuals who may be subject to a law that requires them to 

engage in some action their religion prohibits, or that prohibits them from engaging m some 

action their religion requires or encourages. Moreover, as a matter of policy, I believe there is 

also widespread agreement that, while there should not be absolute protection of religious liberty 

in such circumstances, the government should generally be required to demonstrate that the law 

at issue is narrowly tailored to a compelling government interest. 

The question, however, is how to implement such a policy in a judicious and thoughtflil 

manner. RLPA, as ciurently drafted, fails Uiis standard in several respects. First, as you have 

already heard, there is significant concern regarding the impact RLPA will have on the effective 

enforcement of state and local civil rights laws. It is not sufiicient to say there must be a uniform 

" City of Boeme v. Flores, M 7 S. Ct. 2157, 2171 (1997). 

at2169. 
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Standard to which government must adhere with regard to any neutral law it passes, and that civil 

rights laws must simply take their place alongside zoning laws and laws goveming autopsies. 

Making that choice — that is, adding civil rights laws lo the coverage of RLPA - reflects a 

substantive position on civil rights law generally. The substantive poshion is that civil rights 

laws may, indeed, not reflect a compelling government interest, and hence, it is legitimate to 

subject those laws to a casc-by-casc individual religious defense in the courts. Such a result 

would not only be harmful, as a practical matter, to a range of individuals across this country 

who are currently protected by state and local civil rights, but would also send an unfortunate and 

destructive message about the importance of state and local civil rights laws from the United 

States Congress. 

Second, the concem about RLPA's effect on civil rights laws is simply a reflection of a 

larger, more basic, concem. Wliile I do not personally ascribe to every aspect of the "parade of 

horribles" presented by Justice Scalia in his opinion in Smith, I do believe he had a valid point in 

admonishing us regarding the practical effects of requiring a "narrowly tailored to a compeUing 

government interest" test to be met with regard to each and every neutral law lhat may be passed. 

As Congress decides how to approach this issue in a judicious manner, it may vvell be worth its 

while to revisit that portion of Justice Scalia's opinion. 

There are several areas in which C;!ongress has been .sufficiently informed that potential 

difficulties exist for reUgious individuals or organizations who may be burdened by neutral laws 

of general applicability. As someone who grew up in an Orthodox Jewish commimity (and who 

comes from a long line of Orthodox Jewish rabbis), I am personally aware of the unfairness and 

damage that can be inflicted by a range of local and state laws — including laws that tnandate 
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autopsies, or that prohibit the placement of "emvs" (a symbolic "four wails" that allow Orthodox 

Jews to carry items on the Sabbath within a particular geograpliic area), or lhat require Orthodox 

synagogues to have parking lots, or that deny prisoners the ability to pray, or that prohibit 

smdents from wearing yamulkes. In each of these areas - zoning laws, laws regulating bodily 

integrity post-death, religious practice within prisons, religious garb rules, and rules govemmg 

U-ansportation (e.g., requiring Amish buggies to display certain signs) - it appears there is a basis 

to believe that a potential burden on free exerciije exists, as well as a basis to believe the 

government's rule may not, in fact, be narrowly tailored to a compeUing govemment interest. 

But RLPA, as cuiTCntiy drafted, does not apply solely to specific areas in which Congres.s 

has been presented with information that potential problems may exist, and in which it may be 

fair to say the government does not have a compeUing interest in burdening the religious belief or 

conduct. Rather, as currently drafted, the bill allows an individual religious defense to be put 

forward in any situation in which some program or activity, operated by the govemment, receives 

federal financial assistance, or in any situation in which the .substantial burden on the person"s 

free exercise of religion affects interstate commerce. A bUl drafted this broadly presents the 

specter of unintended, adverse consequences for public policy, and is not firmly grounded in 

Congressional findings of fact. 

As I noted at the outset, Congress is faced with a difficult legal and prudential chaUengc 

if it wishes to craft legislation that will provide religious individuals and entities with a defense 

against neutral laws of general applicability. 1 personally believe this challenge is worth rising to 

and that Congress i.s acting appropriately when it engages with this issue. With all due respect, 

however, I do not believe RLPA, as currently drafted, is a worthy example of rising to lhat 
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challenge. The breadth of the law, with its potential adverse consequences, is unfortunate and 

tmnecessary. It is possible to craft a more narrowly targeted piece of legislation that would 

appropriately provide religious individuals and entities with the protection they need and deserve 

in a selected number of areas, but would not nm the risk of causing significant, adverse 

consequences in other important areas. 

Thank you for inviting me to testify today. I would be happy to work with the Committee 

in drafting a narrower version of RLPA, if the interest in doing so exists. 
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CALIFORNIA: AB 1617 Religious Freedom Protection Act. 

BILL N UMBER: AB 1617 ENROLLED 08/20/98 

PASSED THE ASSEMBLY AUGUST 20, 1998 (UL SkCc j 
PASSED THE SENATE AUGUST 12.1998 f^^<^ /^Z^r 
AMENDED IN SENATE AUGUST 3, 1998 a z r j < ^ r ^ ^ T ^ ^ 
AMENDED IN SENATE JULY 8, 1998 j^-^^x^ O'^iAcIf'. 
AMENDED IN SENATE JUNE 22, 1998 ( ( j ^ L / ^ f ^ M - t ^ . ^ * ^ 
AMENDED IN SENATE MAY 26, 1998 / 0 ^ ^ ^ . 
AMENDED IN SENATE MARCH 19,1998 Y ^ ' ^ ^ ^ * ^ ' * ^ ^ 
AMENDED IN ASSEMBLY JANUARY 15, 1998 W O C t f U ^ / C 
AMENDED IN ASSEMBLY JANUARY 5, 1998 Od)i>^s ftcc-nt^ ' ' 

INTRODUCED BY Assembly Member Baca (Principal coauthor: Assembly T^^/^ch^Jt^ 
Member Scott) (Coauthors: Assembly Members Aguiar, Alquist, Baldwin, ^^to«*5V*<^^^^ U_ 
Bowler, Cuimeen, Havice, Hertzberg, House, Kuykendall, Leach, ^^^^^T^e^' 
McClintock, Shelley, Villaraigosa, and Washington) (Coauthors: Senators — / / 

Brulte, Haynes, Leslie, Lewis, and Watson) ./ ^ r f S ^'^^^'"^'^^ '"^^^ 

AUGUST 26,1997 ^JUa^}>Mruc^ c^^cJL^^t^ 

An act to add Section 43.2 to the Civil Code» and to add Chapter 4.5 (commencing with 
Section A ' iT' 
6400) to Division 7 of Title 1 of the Government Code, relating to religious freedom. ^ J j 
LEGISLATIVE COUNSEL'S DIGEST: ReUgious Freedom Protection Act (AB 1617) Qfi^^ 

(I) The First Amendment to the United States Constitution provides that Congress shall make^^i^^^ ^ 
no law respecting an establishment of religion, or prohibiting the tree exercise of religion ' • 
and the California Constitution provides that the free exercise and enjoyment of religion 
without discrimination or preference is guaranteed. 

This bill would declare that its purpose is to codify the principle that govemment should 
not substantially burden religious exercise without compelling justification, and tlien only 
by the least restrictive means consistent with that compelling justification, as set forth in 
People v. Woody (1964) 61 Cal.2d 716, Sherbert v. Verner (1963) 374 U.S. 398, and 
Wisconsin v. Yodcr (1972) 406 U.S. 205, and provide a claim or defense to persons 
whose religious exercise is substantially burdened by govemment. This bill would 
prohibit government, a.s defined, from substantially burdening a person's exercise of 
religion even i f the burden results from a rule of general applicability, except if 
govemment demonstrates that application of the burden to the person i.s both in 
furtherance of a compelling governmental interest and the least restrictive means of 

1 
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fiirthenng that compelling govemmentai interest. This bill would pennit a person whose 
religious exercise has been burdened in violation of these provisions to assert that 
violation as a claim or defense in a judicial proceeding and obtain appropriate relief 
against a govemment. This bill would also make various legislative fmdings and 
declarations with respect to these provisions. 

(II) Under existing law, each person is afforded various personal rights. 

This bill would specify that the free exercise of religion is a substantive right that applies 
m this state even in instances where laws, regulations, or other governmental actions are 
facially neutral. This bill would also provide that laws, regulations, and other 
govemmentai actions shall be subject to the Religious Freedom Protection Act. 

SECTION 1. The Legislature hereby finds and declares all of the following: 

(a) The compelling govermnental interest test in the Religious Freedom Protection 
Act, as added by this act, has been used repeatedly in case law relating to religious 
liberty and other ftmdamental rights. It is expected that in applying this standard in 
cases brought under the Religious Freedom Protection Act, courts will look to that 
case law, including decisions construing the federal Religious Freedom 
Restoration Act (42 U.S.C. Sec. 2000bb et seq.). The Religious Freedom 
Protection Act is not intended to codify or reject the holding or reasoning of any 
particular case, including cases constming the federal Religious Freedom 
Restoration Act or any other federal or state statute. However, the Legislature 
respects the role that persuasive authority and precedent play in the legal system 
and realizes that courts are influenced in deciding cases by decisions that apply the 
same standard to similar facts. 

(b) Nothing in this act shall be construed to alter the existing balance between 
religious liberty claims and other civil and constitutional rights. No inference 
should be drawn that by substimting a new subdivision (d) of Section 6404 of the 
Govemment Code, as added by this act, for the subdivision (d) that was adopted in 
the Assembly on January 15, 1998, that the Legislature intends to further 
discrimination. Indeed, subdivision (d) of Section 6404 of the Govemment Code, 
in its present form, should be read in the context of language in paragraph (1) of 
subdivision (b) of Section 6400 of the Govemment Code, as added by this act, 
which states that the bill's codification of principles is intended to be consistent 
with the compellmg govemmentai interest jusdfication, as set forth in People v. 
Woody (1964) 61 Cal.2d 716, Sherbert v. Vemer (1963) 374 U.S. 398, and 
Wisconsin v. Yoder (1972) 406 U.S. 205. Cases such as Wisconsin v. Yoder have 
employed a discussion of the rights of third parties in evaluating free exercise 
claims. 

(c) The definition of "exercise of religion" contained in the Religious Freedom 

2 



Protection Act is intended to reject discussions of centrality in determining 
whether a practice constihites an "exercise of religion." Some courts have engaged 
in such discussion, while others have not. Discussion of "centrality" improperly 
involves state intrusion into questions of individual faith. The relevant inquiry is 
whether a practice is substantially motivated by a sincerely held religious belief. 
While both traditional and nontraditional believers have been improperly 
scrutinized under the cenbrality test, often it has been adherents of nontraditional 
or imfamiliar minority faiths whose claims have been barred by discussions of 
centrality. 

SEC. 2. Section 43.2 is added to the Civil Code, to read: 

43.2. (a) Free exercise of religion is a substantive right that applies in this state even in 
instances where laws, regulations, or other govemmentai actions are facially 
neutral. 

(b) Laws, regulations, and other govermnental actions shall be subject to Chapter 4.5 
(commencing with Section 6400) of Division 7 of Title 1 of the Government 
Code. 

SEC. 3. Chapter 4.5 (commencing with Section 6400) is added to Division 7 of Title I of the 
Government Code, to read: 

CHAPTER 4.5. RELIGIOUS FREEDOM PROTECTION ACT 

6fW>0. (a) The Legislature hereby finds the following: 

(1) The framers of the United States Constitution, recognizing free exercise of 
religion as an inalienable right, secured its protection in the First 
Amendment to the United States Constimtion. 

(2) The framers of the California Constitution, recognizing firee exercise and 
enjoyment of religion without discrimination or preference as an 
inalienable right, guaranteed this right imder Section 4 of Article I of the 
Califomia Constitution. 

(3) The State of Califomia has independent authority to protect the free 
exercise of religion by principles that are separate from, complementary to, 
and more expansive than the First Amendment to the United States 
Constitution. 

(4) The Legislature, under its police powers, may create statutory protections 
that codify and supplement rights guaranteed by the Califomia 
Constitution. 
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(5) Laws facially neutral toward religion may burden religious exercise as 
surely as laws intended to interfere with religious exercise, 

(6) Government should not substantially burden religious exercise without 
compelling justification, and then only by the least restrictive means 
consistent with that compelling justification. 

(7) In certain circumstances, courts have found health, safety, 
antidiscrimination, and other concerns to constitute compelling 
governmental interests. 

(8) Nothing in this act shall be construed to alter the existing balance 
between religious liberty claims and other civil and constitutional 
rights. No inference should be drawn that by substituting a new 
subdivision (d) of Section 6404 of the Government Code, as added by this 
act, for the subdivision (d) that was adopted in the Assembly on January 
15, 1998, that the Legislature intends lo further discrimination. Indeed, 
subdivision (d) of Section 6404 of the Govemment Code, in its present 
form, .should be read in the context of language in paragraph (1) of 
subdivision (b) of Section 6400 of the Govemment Code, as added by this 
act, which states that the bill's codification of principles is intended to be 
consistent with the compelling governmental interest justification, as set 
forth m People v. Woody (1964) 61 Cal.2d 716, Sherbert v. Vemer (1963) 
374 U.S. 398, and Wisconsin v. Yoder (1972) 406 U.S. 205. Cases such as 
Wisconsin v. Yoder have employed a disctission of the rights of third 
parties in evaluating free exercise claims. 

(9) In enacting this act, the Legislature recognizes the importance of 
protecting the health, welfare, and safety of children. In evaluating 
free exercise rights, cases such as Wisconsin v. Yoder (1972) 406 U.S. 
205 have evaluated whether a sincerely held religious practice results 
in harm to the physical or mental health of a child. This approach is 
consistent with Section 3(X) of the Welfare and Institutions Code and 
following, other laws relating to child abuse and neglect, laws relating to 
the reporting of child abuse and neglect, and the interpretation of those 
statutes. 

(10) It is anticipated by the Legislatm-e that in interpreting this act, courts will 
continue to give appropriate respect to the experience and expertise of 
correctional professionals in maintaining security and safety. See, for 
example. May v. Baldwin (9th Cir. 1997) 109 F.3d 557. The standard in 
this act does not require a choice between correctional security and safety 
and free exercise rights. However, the act does require that diligent efforts 
be made to accommodate both interests. Properly applied, the standard 



uy , 

does not require correctional officials to place any person's life or safety at 
risk or to jeopardize correctional security. As cases such as May v. 
Baldwin note, the standard does not require prison officials to speculate 
about alternatives not readily apparent. However, correctional regulations 
and policies groimded on mere speculation do not meet the act's 
requirements (see May v. Baldwin (9th Cir. 1997) 109 F,3d 557, at pages 
564-565). As examples of how the standard has been applied to respect 
this balance, see Campos v. Coughlin (S.D. N.Y. 1994) 854 F.Supp. 194, 
and Sasnett v. Sullivan (7th Cir. 1996) 91 F.3d 1018, in which the court 
held that prison security is a compelling interest, but rejected a regulation 
because it was not a serious and measured response to a concem with 
violence, and Abdur-Rahman v. Michigan Dept. of Corrections (6th Cir. 
1995) 65 F.3d 489, in which the court noted that while inmates retain their 

I First Amendment right to exercise their religion, the right may be 
subjected to reasonable restrictions and limitations. 

(11) The Legislature finds that while the government's compelling interest in 
protecting its citizens will often be sufficient to overcome religious 
justifications in criminal actions, in other circumstances courts have 
recognized the principle of accommodation of sincerely held religious 
practices in a criminal action where to do so does not materially interfere 
with the rights of third parties or the public safety, peace, order, or welfare. 
See, for example. People v. Woody (1964) 61 Cal.2d 716 and Wisconsin v. 
Yoder (1972) 406 U.S. 205. The Legislature bcUeves that the criminal 
justice system will have the ability to distinguish legitimate requests for 
the accommodation of sincerely held religious practices from justifications 
advanced for the mere purpose of avoiding the enforcement of criminal 
laws. See, for example. People v. Woody (1964) 61 Cal.2d 716. Leary v. 
United States (5th Cir. 1967) 383 F.2d 851, U.S. v. Bauer (9th Cir. 1996) 
84 F.3d 1549, and U.S. v. Meyers (D. Wyo. 1995) 906 F.Supp. 1494, 
afifmned (1 Otii Cir. 1996) 95 F.3d 1475. 

(b) The pmposes of this chapter are the following: 

(1) To codify the principle that government should not substantially burden 
religious exercise without compelling justification, and then only by the 
least restrictive means consistent with that compeUing justification, as set 
forth in People v. Woody (1964) 61 Cal.2d 716, Sherbert v. Vemer (1963) 
374 U.S. 398, and Wisconsin v. Yoder (1972) 406 U.S. 205. 

(2) To provide a claim or defense to persons whose religious exercise is 
substantially btirdened by govemment. 

6401. This chapter shall be Icnuwn and may be cited as the "Religious Freedom Protection 

5 
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Act," 

6402. (a) Free exercise of religion is a substantive right that applies in this state even in 
instances where laws, regulations, or other governmental actions are facially 
neutral. 

(b) Govemment shall not substantially burden a person's exercise of religion even i f 
the burden results from a rule of general applicability, except as provided in 
subdivision (c). 

(c) Govemment may substantially burden a person's exercise of religion only if it 
demonstrates that application of the burden to the person is both of the following: 

(1) In furtherance of a compelling govemmentai interest. 

(2) The least restrictive means of furthering that compelling govemmentai 
interest 

(d) A person whose religious exercise has been burdened in violation of this section 
may assert that violation as a claim or defense in a judicial proceeding and obtain 
appropriate relief against a govemment. 

6403. As used in this chapter: 

(a) "Demonstrates" means meets the biu-dens of going forward with the evidence and 
of persuasion. 

(b) "Exercise of religion" means an act or refusal to act that is substantially motivated 
by sincerely held religious belief, whether or not the reUgious exercise is 
compulsory or central to a larger system of religious belief. 

(c) "Govemment" includes a branch, department, agency, instmmcntality, and official 
(or other person acting under color of law) of die state or a political subdivision of 
the state. 

(d) "Person" for the purposes of this section includes an individual, partnership, 
association, corporation, orgjuiization, or any other combination thereof 

(e) "Political subdivision of the state" for the purposes of this section includes a 
county, city, whether general law or chartered, city and county, school district, 
municipal corporation, or district, or any board, commission, or agency thereof, or 
any other local public agency, 

6404. (a) This chapter applies to all state law, and the implementation of that law, whether 

6 
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Statutory or otherwise, and to all laws, ordinances, regulations, and govemmentai 
actions in this state, whether adopted before or after the effective date of this 
chapter. 

(b) This chapter applies to all cities, including charter cities. The Legislature finds and 
declares that free exercise of religion is a matter of statewide concern and is not 
merely a mtmicipal affair or a matter of local interest. 

(c) Nothing in this chapter shall be constmed to authorize any govermnent to burden 
any religious belief. 

(d) Nothing in tiiis chapter sliall be construed to reqtiire that religious liberty 
claims always prevail over, or always be subordinate to, other civil or 
constitutional rights. 

(e) To the extent this chapter creates new rights to monetary damages, nothing in this 
chapter shall be construed to allow the imposition of monetary damages on any 
state or local govemmentai entity for acts occurring prior to January 1,1999. 

(f) When a claim or defense is asserted by a person under this chapter, the question of 
whether the person's religious belief is sincerely held is a question of fact. AH 
other questions involve questions of law, including whether the law, regulation, or 
other govemmentai action substantially burdens the person's exercise of that 
religion, and whether application of that burden to the person is in furtherance of a 
compelling govemmentai interest and is the least restrictive means of furthering 
that compelling govemmentai interest. 

6405. Nothing in this chapter shall be constiued to affect, interpret, or in any way address that 
portion of the First Amendment to the United States Constitution and Section 4 of Article 
1, Section 8 of Article IX, and Section 5 of Article XVI of the Califomia Constitution, 
prohibiting laws respecting the establishment of religion. Granting govemment funding, 
benefits, or exemptions to the extent permissible under the United States and Califomia 
Constitutions shall not constitute a violation of this chapter. As used in this section, 
"granting" used with respect to government fimding, benefits, or exemptions does not 
include the denial of government fimding. benefits, or exemptions. 

6406. The provisions of this chapter are severable. I f any portion of this chapter should be 
declared invalid by a court of competent jurisdiction, it is the intent of the Legislatiu-e that 
the other provisions of this chapter remain in effect. 
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Religious Liberty Protection Act, H.R. 1691 

As requested i n yesterday's meeting, here are CLS' thoughts 
about the t r a n s f e r a b i l i t y t o H.R. 1691 of the compromise language 
i n the b i l l passed l a s t year by the C a l i f o r n i a l e g i s l a t u r e . This 
language was d r a f t e d by Marc Stern, Professor Alan Brownstein, me 
and Ben F i r s c h e i n (Assemblyman Joe Baca's s t a f f e r ) and was 
embraced by the ACLU, Prof. Erwin Chemerinsky and the r e s t of the 
c o a l i t i o n i n C a l i f o r n i a . 

1. Findings (Sections 1 and 3 of CA RLPA). 

C h r i s t i a n Legal Society could support, and could recommend 
to i t s f e l l o w C o a l i t i o n members, the i n c l u s i o n as l e g i s l a t i v e 
i n t e n t language i n a committee r e p o r t on HR 1691 v i r t u a l l y a l l of 
the t e x t i n Section 1 [subsections ( a ) , (b), and (c)] of l a s t 
year's C a l i f o r n i a RLPA. 

The one exception - - the one statement t h a t CLS would not 
want i n committee language (and e x p e c i a l l y not i n the s t a t u t o r y 
t e x t ) - - would be the f i r s t sentence i n Section 1(b) ["Nothing 
i n t h i s act s h a l l be construed t o a l t e r the e x i s t i n g balance 
between r e l i g i o u s l i b e r t y claims and other c i v i l and 
c o n s t i t u t i o n a l r i g h t s . " ] . CLS and i t s a l l i e s i n C a l i f o r n i a 
r e l u c t a n t l y agreed t o i t s i n c l u s i o n i n the u n c o d i f i e d f i n d i n g s 
(Section 1 ) , yet i t was d u p l i c a t e d without our consent i n the 
c o d i f i e d f i n d i n g s as w e l l [Section 3 of the CA RLPA, s e c t i o n 

The advocacy ministry of Christian Legal Society 
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6 4 0 0 ( a ) ( 8 ) ] . 

The reason f o r CLS' opposition to t h i s sentence i s obvious. 
The "existing balance" i s imbalanced, t i l t e d against r e l i g i o u s 
l i b e r t y claims. "Other c i v i l and con s t i t u t i o n a l r i g h t s " 
routinely trump claims f o r re l i g i o u s accommodation because 
Employment Div. v. Smith l e f t the l a t t e r impotent. The pl a i n 
purpose of RLPA would be to restore the use of the CGI/LRM 
balancing test so that religious l i b e r t y might be given i t s 
proper respect (even i f i t continues to y i e l d to discrimination 
laws i n many cases). In t h i s sense, we cannot honestly state 
that RLPA should "not be construed to a l t e r the exi s t i n g balance 
between r e l i g i o u s l i b e r t y claims and other c i v i l and 
cons t i t u t i o n a l r i g h t s . " I f RLPA wouldn't a l t e r the status quo i n 
these cases, then we are a l l wasting our time and CLS doesn't 
want any part of t h i s l e g i s l a t i o n . 

Besides, i n freezing the status quo, t h i s language would 
mean that precedent abhorred by the ACLU ( l i k e the 9th Circuit's 
recent landlord decision i n Thomas v. Anchorage Equal Rights 
Comm'n) would remain unaltered. 

So including t h i s sentence i n report language or i n the 
statute would be anathema to parties on both sides of t h i s issue. 

2. Description Of Compelling Interests [section 6400 (a)(7)] 

In C a l i f o r n i a , the following was an accurate statement of 
legal history: 

"(7) In certain circumstances, courts have found health, 
safety, antidiscrimination, and other concerns to constitute 
compelling governmental interests." 

Because t h i s would be true of federal jurisprudence as well, 
Christian Legal Society could agree to i t s inclusion i n findings 
or a committee report on H.R. 1691, i f such an amendment would 
garner s i g n i f i c a n t Democratic support for that b i l l . 
I 

3. Disclaimer Against Guaranteed Outcomes [Section 3 (6404 
(d)) of CA RLPA] 

c h r i s t i a n Legal Society would agree to, and urge the 
Coalition to accept, the insertion of t h i s same language i n the 
text and/or a committee report on H.R. 1691, i f i t would clinch 
s i g n i f i c a n t Democratic support for the b i l l : 

"Nothing i n t h i s [Act] shall be construed to require that 
r e l i g i o u s l i b e r t y claims always prevail over-, or always be 
subordinate to, other c i v i l and con s t i t u t i o n a l r i g h t s . " . 

We bel ieve that the POTUS i s personally committed to 
restoring protection to our F i r s t Freedom and that he would sign 



MPY-20-1999 17:21 CHRISTIAN LEGAL SOCIETY 703 642 1075 P.04/09 
I 

RLPA as introduced, ju s t as he did i t s predecessor i n 1993. 
Therefore, as I stated yesterday, neither the Christian Legal 
Society nor the National Association of Evangelicals i s at a l l 
inclined to discuss, much less accept, these concessions unless 
and u n t i l i t becomes evident that the White House i s wielding i t s 
influence to win support for H.R. 1691 among Democrats, 
p a r t i c u l a r l y those on the House and Senate Judiciary Committees. 

Thank you f o r considering the views of NAE and CLS on t h i s 
important l e g i s l a t i o n . ^ We look forward to hearing from Elena 
and Eddie i n t h i s regard. 

G Al\l\1053ka3n,mem 

The offers made above are only on behalf of CLS. 
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BILL NUMBER: AB 1617 AMENDED 

AMENDED IN SENATE AUGUST 3,1998 

AMENDED IN SENATE JULY 8,1998 

AMENDED IN SENATE JUNE 22, 1998 

AMENDED IN SENATE MAY 26,1998 

AMENDED IN SENATE MARCH 19. 1998 

AMENDED IN ASSEMBLY JANUARY 15, 1998 

AMENDED IN ASSEMBLY JANUARY 5.1998 

INTRODUCED BY Assembly Miimbfcr Baca 

(Principal coauthor: Assembly Member Scott) 

(Coauthors: Assembly Members Aguiar, Alqutst, Baldwin, Bonvler, Cunneen, Havice, Hertzberg, House, 
Kuykendall, Leach, McClintock, Shelley, Villaraigosa, and Washington) 

(Coauthors: Senators Btulte, Haynes, Leslie, Lewis, and Watson) 

AUGUST 26, 1997 

An act to add Section 43.2 to the Civil Code, and to add Chapter 4.5 (commencing with Section 6400) to Division 7 
of Title 1 of the Govcnmient Code, relating to reUgious freedom. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1617, as amended, Baca. Religious Freedom Protection Act. 

(1) The First Amendment to the United Stales Constitution provides that Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise of religion and the Califomia Constitution provides that 
tbe free exercise and enjoyment of religion without discrimination or preference is guaranteed. 

This bill would declare that its purpose is to codiiy the principle that govemment should not substantially burden 
religious exercise without compelling justification, and then only by the least restrictive means consistent with that 
compelling justification, as set forth in People v. ^oodyT{1964) 61 Cal.ld 716, Sherbert v. Vemer 7<;9<J3; 374 
U.S. 398, and Wisconsin v. Yoder rf'^P7^j 406 U.S. 205, and provide a claim or defense to persons whose 
religious exercise is substantially burdened by govemment. This bill would prohibit government, a:9 defined, from 
substantially burdening a person's exercise of religion even if the burden results from a rule of general applicability, 
except if government demonstrates that application of the burden to die person is both in furtherance of a 
compelling governmental interest and the least restrictive means of furthering that compelling governmental interest. 
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This bill would permit a person whose religious exercise has been burdened in violation of these provisions to assert 
that violation as a claim or defense in a judicial proceeding and obtain appropriate rehef against a government. This 
bill would also make various legislative findings and declarations with respect to these provisions. 

(2) Under existing law, each person is afforded various personal rights, 

Thisj bill would specify that the free exercise of religion is a substantive right that applies in this state even in 
instances where laws, regulations, or other govemmentai actions are facially neutral. This bill would also provide 
that laws, regulations, and other govemmentai actions sliall be subject to the Religious Freedom Protection Act. 

Vote: majority. Appropriation: no. Fiscal committee: no. State-mandated local program; no. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1, The Legislature hereby finds and declares all of the following; 

(a) The compelling govemmentai interest test in the Religious Freedom Protection Act, as added by this act, has 
been used repeatedly in case law relating to religious liberty arid other fundamental rights, It is expected that in 
applying this standard in cases brought under the Religious Freedom Protection Act, courts will look to that case 
law, including decisions constming the federal Religious Freedom Restoration Act (42 U.S.C. Sec. 2000bb et seq ). 
TheiReligious Freedom Protection Act is not intended to codify or reject the holding or reasoning of any particular 
case, including cases construing the federal Religious Freedom Restoration Act or any other federal or state statute. 
However, the Legislature respects the role that persuasive authority and precedent play in the legal system and 
realizes that courts are influenced in deciding cases by decisions that apply the same standard to similar fects 

(b) Nothing in this act shall be construed to alter the existing balance between religious liberty claims and other 
civil and constitutional rights. No inference should be drawn that by substituting a new subdivision (d) of Section 
6404 of the Government Code, as added by this act, for the subdivision (d) that was adopted in the Assembly ou 
January 15, 1998, that the Legislature intends to further discrimination. Indeed, subdivision (d) of Section 6404 of 
the Govemment Code, in its present form, should be read in the context of language in paragraph (1) of subdivision 
Cb) of Section 6400 of the Govemment Code, as added by this act, which states that the bill's codification of 
principles is intended to be consistent with the compelling govemniental interest justification, as set forth in People 
v. Woody, 61 Cal. 2d 716 (1964);SheTbcrt rT-Vajr.i. 374 U.S. 390 (1900),'and Wisvousin v. Vudu, 406 U.G. 
205,(1972). C&scs-sû h&i (1964) 61 CaUd 116. Sherbert v. Verner (1963) 374 U.S 398. and Wisconsin v. 

I 
Yoder (1972) 406 U.S. 205. Cases such as Wisconsin v. Yoder have employed a discussion of the rights of third 
parties in evaluating free exercise claims. 

(c) The definition of "exercise of religion" contained in the Religious Freedom Protecrioo Aa is intended to reject 
discussions of centrality in determining whether a practice constitutes an "exercise of religion." Some couns have 
engaged in such discussion, while others have not. Discussion of "centrality" improperly involves state intrusion 
into questions of individual feith. The relevant inquiry is whether a practice is substantially motivated by a sincerely 
hdd religious belief While both traditional and nontraditional believers have been improperly scmtinized under the 1 
ccntî ity test, often it has been adherents of nontrB̂ ditional or unfamiliar minority feiths whose claims have been I 
barred by discussions of centralit\'. 

SEC. 2, Section 43,2 is added to the Civil Code, to read: 

43 2. (a) Tree exercise of religion is a substantive right that applies in this state e\*en in instances where laws, 
regulations, or other governmental actions are facially neutral, 

(b) Laws, regulations, and other governmental actions shall be subject to Chapter 4.5 (cxjmraencing with Section 
6400) of Division 7 of Title 1 of the Govemment Code. 
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SEC 3. Chapter 4.5 (commencing with Section 6400) is added to Division 7 of Title 1 of the Government Code, to 
read; 

CHAPTER 4.5. RJELIGIOUS FREEDOM PROTECTION ACT 

6400. (a) Tbe Legislature hereby finds the following: 

(1) The "framers of the United States Constitution, recogniang free exercise of religion as an inalienable right, 
secured its protection b the First Amendment to the United States Constitution. 

(2) The framers of the Califomia Constitution, recognizing free exercise and enjoyment of religion without 
discrimination or preference as an inalienable right, guaranteed this right under Section 4 of Article I of the 
California Constitution. 

(3) The State of California has independent authority to protect the firee exercise of religion by principles that are 
separate from, complementary to, and more expansive than the First Amendment to the United States Constitution. 

(4) The Legislature, imder its police powers, may create statutory protections that codify and supplement rights 
guaranteed by the Califomia Constitution. 

(5) Laws fiicially neutral toward religion may burden religious exercise as surely as laws intended to interfere with 
religious exercise. 

(6) Govemment should not substantially burden religious exercise without compelling justification, and then only 
by the least restrictive means consistent with that compelling justification. 

/
(7) b certain circumstances, courts have found health, safety, antidiscrimination, and other concerns to constitute i 
compelling governmental interests. I 

(8) Nothing in this act shall be construed to alter the existing balance between religious liberty claims and other 
civil and constitutional rights. No inference should be drawn that by substituting a new subdivision (d) of Section 
6404 of the Govermnent Code, as added by this act, for the subdivision (d) that was adopted in tlie Assembly on 
January 15, 1998, that the Legislature intends to further discrimination. Indeed, subdivision (d) of Section 6404 of 
the Govemment Code, m its present form, should be read in the context of language in paragraph (1) of subdivision 
(b) of Section 6400 of the Government Code, as added by this act, which states that the bill's codification of 
principles is intended to be consistent with the compelling govefiunental interest justification, as set forth in People 
v. WoodyrOl Cal. Zd 716 (1904), atcrbut Vcuiu. 37^ U.G. 390 (1963). and Wiju^iuiu i. YIAILI, 406 U.G. 
20Ht972), Ca3>.5 audi â  (1964) 61 Cal.2d 716, Sherbert v. Verner (1963) 374 U.S 398. and Wisconsin v. 
Yoder (1972) 406 U.S. 205. Cases such as Wisconsin v. Yoder have employed a discussion of the rights of third 
parties in cvaiu3tii\g free exercise claims, 

(9) In enacting this act, the Legislature recognizes the importance of protecting the health, welfare, and safety of 
children. 

In evaluating free exercise rights, cases such as Wisconsin v. Yoder (1972) 406 U.S. 205 have evaluated whether 
a sincerely held religious practice results in harm to the physical or mental health of a child. This approach is 
consistent -with Section 300 of the Welfare and Insttrurions Code ami following, other lavrs relating to child abuse 
and neglect, laws relating to the reporting of child abuse and neglect, and the interpretation of those statutes. 

(10) IT is anticipated by the Legislature rhar in interpreting this act. courts will continue to give appropriate 
respect to the experience and expertise of correcfiorusl professionals in maintaining security and safety. See, for 
example. May v. Baldwin (9th dr. 1997) 109 F.3d 557. The standard in this act does not require a choice 
between correctional security and safety and free exercise rights. However, the act does require that diligent 
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efforts he made to accommodate both Interests. Properly applied, the standard does not require correctional 
officials to place ary person's life or safety at risk or to jeopardize correctional security. As cases such as May v. 
Baldwin note, the standard does not reqtiire prison officials to speculate about alternatives not readily apparent 
However, correctional regulations and policies grounded on mere speculation do not meet the act's requirements 
(see May v. Baldwin (9th Or. 1997) 109F.3d557. at pages 564^565), As examples of how the standard has been 
applied to respect this balance, see Campos v. Coughlin (S.D. N. Y. 1994) 854 F.Supp 194 and Sasnett v 
Sullivan (7th Cir. 1996) 91 F. 3d 1018. in which the court held that prison security is a compelling interest, but 
rejected a regulation because it was not a serious and measured response to a concem with violence and ' 
Abdur-Rahman v. Michigan Dept. of Corrections (6th Cir. 1995) 65 F.3d 489, in which the court noted that 
while inmates retain their First Amendment right to exercise their religion, the right may be subjected to 
reasonable restrictions and limitations. 

(11) The Legislature finds that while the government's compelling interest in protecting its citizens will often be 
sufficient to overcome religious justifications In criminal actions, In other circumstances courts have recognized 
the principle of accommodation of sincerely held religious practices In a criminal action where to do so does not 
materially interfere with the hg}its of third parties or the public safety, peace order or welfare See for 
example. People v. Woody (1964) 61 Cal.2d 716and Wisconsin v, Yoder (1972) 406 U.S 205 The Legislature 
believes that the criminal justice system will have the ability to distinguish legitimate requests for the 
accommodation of sincerely held religious practices from jusiificaiions advanced for the mere purpose of 
avoiding the enforcement of criminal lows. See. for example. People v. Woody (1964) 61 Cal.2d 716, Leary v 
United States (5th Cir. 1967) 383 F.2d 851. U.S v. Bauer (9th Cir 1996) 34 F.3d 1549 and US v 'Meyers (D 
Wyo. 1995) 906F.Supp. 1494, affirmed (10th Cir. 1996) 95 F.3d 1475 

(b) The purposes of this chapter are the fbUowing; 

(1) To codify the principle that government should not substantially burden religious exercise without compelling 
justification, and then only by the least restrictive meajis consistent vwth that compeUing justification, as set forth in 
People V. Woody •, 61 Col. 2J 716 (1964), SlwrbcK v. Vcnw. 374 U.S. 390 (1963), wd Wijeaiuiu ^ VuJui 406 
U.O. 205 (1972). (1964) 61 Cal.2d 716, Sherbert v. Verner (1963) 374 U.S 398. and Wisconsin v Yoder (1972) 
406 US. 205 

(2) To provide a claim or defense to persons whose religious exercise is substantially burdened by govemment, 

6401. This chapter shall be kno\TO and may be cited as the "Religious Freedom Protection Act." 

6402. (a) Free exercise of religion is a substantive right that applies in this stale even in instances where laws, 
regulations, or other governmental actions are facially neutral. 

(b) Govemment shall not substantially burden a person's exercise of religion even if the burden results from a rule 
of general applicability, except as provided in subdivision (c). 

(c) Government may substantially burden a person's exercise of religion only if it demonstrates that application of 
the burden to the person is both of the following: 

(1) In furtherance of a compelling governmental biterest. 

(2) The least restrictive means of furthering that compelling govemmentai interest. 

(d) A person whose religious exercise has been burdened in violation of this section may assert that violation as a 
claim or defense in a judicial proceeding and obtain appropriate relief against a government 

6403. As used in this chapter: 
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(a) "Demonstrates" means meets the burdens of going forward with the evidence and of persuasion. 

(b) "Exercise of religion" means an act or refusal to act that is substantially motivated by sincerely held religious 
belief, whether or not the religious exercise is compulsoty or central to a larger system of religious belief. 

(c) "Govenmicnt" includes a branch, department, agency, instrumentality, and official (or other person acting under 
color of law) of the state or a political subdivision of the state. 

(d) "Person" for the purposes of this section includes an individual, partnership, association, corporation, 
organization, or any other combination thereof, 

(e) "Political subdivision of the state" for the purposes of this section includes a county, city, whether general law; or 
chartered, city and county, school district, municipal corporation, or district, or any board, commission, or agency 
thereof, or any other local public agency. 

6404. (a) This chapter applies to all State law. and the implementation of that law, whether statutory or otherwise, 
and to all laws, ordinances, regulations, and governmental actions in this state, whether adopted before or af̂ er the 
effective date of this chapter 

(b) This chapter applies to all cities, including charter cities. The Legislature finds and declares ihat free exercise of 
religion is a matter of statewide concem and is not merely a municipal affair or a matter of local interest. 

(c) Nothing in this chapter shall be construed to authorize any government to burden any rdigious belief. 

1 (d) "Nothing in this chapter shall be construed to require that religious liberty claims always prevail over, or always I 
be subordinate to, other civil or constitutional rights, I 

(e) To the extent this chapter creates new rights to monetary damages, nothing in this chapter shall be construed to 
allow the imposition of monetary damages on any state or local y/ym niitcnt governmental entity for acts occumng 
prior to January 1, 1999. 

(/) When a claim or defense is asserted by a person under this chapter, the question of whether the person's 
religious belief Is sincerely held is a question offact. All other questions involve questions of law. including 
whether the taw, regulation, or other governmental action substantially burdens the person's exercise of ihat 
religion, and whether application of that burden to the person is in furtherance of a compeUing governmental 
Interest and is the least restrictive means of furthering that compeUing governmental interest 

6405. Nothing in this chapter shall be construed to affect, interpret, or in any way address that portion of the First 
Amendment to the United States Constitution and Section 4 of Article I, Section 8 of Article IX, and Section 5 of 
Article XVT of the Califomia Constitution, prohibiting laws respecting the establishment of religion. Granting 
govemment funding, benefits, or exemptions to the extent permissible under the United States and Califomia 
Cbnstimtions shall not constitute a violation of this chapter. As used in this seaion, "granting" used with respect to 
government funding, benefits, or exemptions does not include the denial of govemment fimding, benefits, or 
exemptions. 

6406 The provisions of thU chapter are severable. If any portion of this chapter should be declared invalid by a 
court of competent jurisdiction, it is the intent of the Legislawre that the other provisions of this chapter remam m 
effect. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
JAGEMENT AND BUDGET 

WASHirJlGTOf^, D ^ y ^ 0 & 3 

THE DIRECTOR 

MEMORANDUM FOR THE PRESIDENT 

1 - O O ^ . / ^ . 

FROM: 

SUBJECT: 

Franklin D. Raines 
Director 

Proposed Executive Order Entitled "Further Amendment to Executive 
Order 11478, Equal Employment Opportunity in the Federal Govemment" 

SUMMARY: This memorandum forwards for your consideration a proposed Executive 
order that was prepared by the White House Office of Domestic Policy. The proposed order 
would provide a uniform policy for the Federal Govemment to prohibit discrimination based on 
sexual orienu^^ion, jycc^^^ ^ _ j , „V A, -T^- CJi,,.,.. 

BACKGROUND: Current l^wpfoKS^tls discrimination in employment because of race, 
color, religion, sex, national origiipiandicapyjr age. The law is applied to Federal Govemment 
employment through Executive Or 
in the Federal Government.** 

8, which is entitled "Equal Employment Opportunity 

^ y ^ ^ ^ is the policy of this Administratjortloalso prohibit discri*fiinati/nTn employment 
^ jcause of sexual orientation.[HniFpyp^Ohprp i \ nn ĉ Qtiitnr̂ r ont/ority t/...pp^,.f prnhihitinn 
eountryvvidgj Nc \ LItliLlcAA, UMiak^;deral agencies have taken/actions] where possible, to 
prohibit djscrimination because of sexual orientation in the employment of their personnel. To 
ensure that^l Federal flpftiripy iirg awaro of tho Adminictration'-^) policy regarding sexual 

-yajj^S orientation andJFederal employment, the proposed order would add sexual orientation to 
A ^^^'^"^'^^ ^^^"^ 1 ^ 478's list of characteristics for which discrimination is prohibited. 

\)j/^(^\?r'^ /We realize that withoift^tatutory authority the policy may not be enforced in the courts. 
Nevertheless, we may, as a matter of executive discretion in managing the executive branch, 
direct the executive agencies, wherever possible, to prohibit discrimination on the basis of sexual 
orientation in their employment practices. The White House Office of Domestic Policy believes 
strongly in the policy and recommends that you issue the proposed order. 

None of the affected agencies objects to the proposed Executive order. 

RECOMMENDATION: I recommend that you sign the proposed Executive order. 

Attachments 
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N o n p r o f i t O r g a n i z a t i o n s 
E l i g i b l e to P a r t i c i p a t e 

i n the 
I n t e r g o v e r n m e n t a l P e r s o n n e l A c t M o b i l i t y Program 

1 70001 Training and Bmplo^ent Inst i tute 
2 Academy for Contemporary Problems 
3 Academy for Educational Development 
4 Academy for State and Local Government 
5 Academy of Marine Sciences, Inc. 
6 Academy Research and Development Inst i tute 
7 ACBC Research and Management Foundation 
a Aerospace Corporation 
9 Afr icare 
10 Agricultural Research institute 
11 Air and waste HanagemeBt Association 
12 Alabama Rural Council 
13 Alameda County Transportation Authority 
14 Alaska Native Health Board 
15 Albany Research Institute 
16 Alcoholism services of Erie County^ Inc. 
17 Alliance for Perinatal Research and services, inc. 
la Alliance for the Chesapeake Bay 
19 American Academy for Medical Administrators 
20 American Alliance for Health Physical Education, Recreation and Da&ce 
21 American Arbitration Association 
22 American Association for Higher Education 
23 American Association for state and Local History 
24 American Association for the Advancement of science 
25 American Association of Community colleges 
26 American Association of Physics Teachers 
27 American Association of Retired Persona 
28 American Association of School Administrators 
29 American Association of Small Cities 
30 American Association of state Colleges and Universities 
31 American center for the Quality of work Life 
32 American Chemical Society 
33 American Consortium for International Public Administration 
34 American correctional Association 
35 'American Council of Learned Societies 
36 American council on Education 
37 Tunerican Council on the Teaching of Foreign Languages, inc. 
38 American Defense Preparedness Association 
39 American Enterprise institute for Public Policy Research 
m American Farmland Trust 
4J, American Fisheries society 
i2 American Foundation for the Blind, Inc. 
4.3| American Geophysical tJnion 
viA American GI Forum of Colorado 
QLS American Health Foundation 
n|6 American Historical Association 
Mz American Hospital Association 
nB American Indian Law center 
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49 American Institute for Research in the Behavioral Sciences 
50 American institute of Ecology 
51 American Institute of Rehabilitation Education and Employment 
52 American Iron and Steel Institute 
53 American Productivity Center, Inc. 
54 American Ptiblio Gas Association 
55 American Public Health Association 
56 American Tublic Welfare Association 
57 American Society of C i v i l Engineers 
58 American Society of Mechanical Engineers 
59 jvmerican Society of Military Comptrollers 
60 American Sportfishing Association 
61 American Technology Initiative 
62 American vocational Association 
63 American Water Works Association 
64 American Water Works Association Research Foundation 
65 Americans for Indian Opportunity 
66 Anser 
67 Appalachla Educational Laboratory, Inc. 
68 Archaeological Research, Inc. 
69 Arkansas Enterprises for the Blind, Inc. 
70 A r t h r i t i s Foundation 
71 Arts council of San Antonio 
72 Asian/Pacific Research Foundation 
73 Asociacion Nacional Pro Fersonas Mayores 
74 Aspen Institute for Htimanlstic Studies 
75 Aspira Association, inc. 
7 6 Associated tJniversities, Inc. 
77 Associates of the United States commission for the Preservation of 
78 Americas Heritage Abroad 
79 Association of Bay Area Governments 
80 Association of Big Eight Universities 
81 Association of Government Accountants 
82 Association of Metropolitan sewerage Agencies 
83 Association of Minnesota Counties 
84 Association of Kev Jersey Environmental Commissions 
85 Association of Reproductive Health Professionals 
86 Association of Schools of public Health 
87 ^Association of State and Interstate Water Pollution Control 
88 ^Administrators 
89 CAssociation of state and Territorial Public Health Laboratory 
90 d i r e c t o r s 
91 Association of State and Territorial Solid waste Management Officials 
92 Association of Universities for Research in Astronomy 
93 Association of University Programs for Health Administrators 
94 Atlanta Committee for the Olympic Games 
95 Atlanta paralympic Organizing committee 
96 Augusta Biomedical Research Corporation 
97 Battelle Memorial Institute 
9 8 Bear River Association of Governments 
99 Bigelov Laboratory for Ocean Sciences 

100 Biological Sciences Curriculum Study, Co. 
101 Black College Educational Network 
102 Booker T. Washington Foundation 
10 3 Boston VA Research Institute, Inc. 
10 4 Business-Education Compact of Washington_ 
ICS Brookings Institution 
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106 C a l i f o r n i a I n s t i t u t e , The Care, Inc. 
107 Caribbean Environment and Development I n s t i t u t e 
108 Carnegie Endowment f o r I n t e r n a t i o n a l Peace 
109 Carnegie Foundation f o r tbe Advancement of Teaching 
110 Carnegie i n s t i t u t i o n of Washington 
111 center f o r Action Research, Inc. 
112 center f o r Applied Linguistics 
113 center f o r Community Justice 
114 center f o r Creative Leadership 
115 Center f o r Education and Manpower Resources 
116 Center f o r Environmental, Commerce and Energy 
117 center f o r Governmental Research 
118 center f o r Housing Policy, Inc. 
119 center f o r I n t e r n a t i o n a l Environmental Law 
120 Center f o r I n t e r n a t i o n a l Hviman Resource Development 
121 Center f o r Management and Policy Research, inc. 
122 Center f o r Marine conservation 
123 center f o r Naval Analyses 
124 Center f o r occupational Research and Development 
125 Center f o r Resource Management 
12 6 center f o r Strategic and i n t e r n a t i o n a l studies 
127 Center f o r Women Policy studies 
128 center f o r Watershed Protection 
129 Center f o r Protect Workers Rights 
130 c e n t r a l Midwestern Regional Educational Laboratory 
131 challenger center f o r space Science Education 
132 Chamber f o r Commerce of the united States of America 
133 Charles center-Inner Harbor Management, Inc. 
134 Charles F, Kettering Research Laboratory 
135 Chautauqua Northwest 
136 Chicago H i s t o r i c a l society 
137 chlcagoland Enterprise Center 
138 Child Welfare League of America, Inc. 
139 childrens Hospital Medical Center of Akron 
140 C i t y a t 42nd Street, Inc. 
141 C i v i l Engineering Research Foundation 
142 C i v i l i a n Research and Development Foundation 
143 C l a s s i f i c a t i o n and Compensation Society 
144 Cciaude D. Pepper Fellowship Foundation, Inc. (previovsly Fvtures fund and 
145 Z. F&llovfshlp Foundation, Inc) 
146 Clean Sites, Inc. 
147 Collaborative Medical Research Corporation 
148 College Board 
149 colleg e - u n i v e r s i t y Resource I n s t i t u t e , Inc. 
150 Colorado State University Research I n s t i t u t e 
151 Columbia River Fisheries council 
152 commission on Independent colleges and Unxversxtxes 
153 committee f o r Economic Development 
154 Committee f o r the National i n s t i t u t e s f o r the Environment 
155 community Action f o r the Urbanized Jtoerican Indian, i n c . 
156 Community systems Foundations 
157 c o n c i l i o f o r the Spanish Speaking 
158 conference Board 
159 conference of Southern county Associations 
160 congressional Black Caucus I n s t i t u t e 
161 congressional Economic Leadership I n s t i t u t e 
162 congressional Hispanic caucus I n s t i t u t e 
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220 Family Health international 
221 Far West Laboratory for Educational Research and Development 
222 Federal c i t y council 
223 Federal Employee Education and Assistance Fund 
22 4 Federation of 2^erican Societies for Experimental Biology 
225 Federation of Behavioral, psychological and cognitive sciences 
226 Feed My People International, Ltd. 
227 Finance project. The 
228 Florida Endowment Fund for Higher Education 
229 Foundation for American Economic Competitiveness 
230 Foundation for Border Progress 
231 Foundation for Urban and Neighborhood Development 
232 Foundation on Medical Decision Making 
233 Fox Chase Cancer Center 
234 Franklin institute of the state of Pennsylvania 
235 Fred Hutchinson Cancer Research Center 
236 Friends of the Earth 
237 Friends Medical Science Research center. Inc. 
238 Global Environment and Technology Foundation 
239 Global Interdependence Center 
240 Global perspectives in Education 
241 Global 2000 
242 Golden Gate Energy Center 
2 43 Golden Gate National Park Association 
244 Government Accountability Project 
245 Graduate School, usDA 
24 6 Grand canyon Trust 
247 Grand Rapids inter-Tribal Council 
2 48 Great Lakes Commission 
249 Greater Atlanta chapter of image. Inc. 
250 Greater St. Louis image, inc. 
2 51 Groundwater Foundation 
252 Gulf Coast conservation Association 
253 Harbor Branch Oceanographic institution 
2 54 Barveird Pilgrim Health Care 
255 Health care for A l l 
256 Health Education Systems Research, Inc. 
257 Health Systems Agency of Southeastern Pennsylvania, inc. 
258 n&nî :-̂ :̂ r--̂ ^ n̂fs-'79Ŝ xi.̂  youndaitleT^ 
259 '^^Hirgfi-Fiontier— ^ 
260 Hispanic Association of Colleges and Universities 
2 61 Hispanic American Police Command Officers Association 
262 Housing Assistance Council, Inc. 
2 63 Hudson Institute 
264 Hudson River Foundation 
265 Htman Resources Development Institute 
266 Human systems Research, Inc. 
2 67 Hungarian American Enterprise Fund 
2 68 Image de Vallejo, Inc. 
2 69 Immigration emd Refugee Services of America 
270 Indiana Association of Cities and Towns 
271 Institute for Agricultural and Trade Policy 
272 Institute for Contemporary Studies 
27 3 Institute for continuing Regulatory Education 
274 institute for Cooperation in Environmental Management 
27 5 Institute for Defense Analyses 
27 6 Institute for Educational Leadership 
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163 Congressional Hunger center 
164 Congressional Management Foundation 
165 Connecticut Association of Boards of Education 
166 conservation Foundation 
1157 consortium for International Development 
168 consortium for international Earth sciences information Network 
169 cook i n l e t Regional citizens Advisory Council 
170 cooper ins t i t u t e for Aerobics Research 
171 cooperative Housing Foundation 
172 corporation for Public Broadcasting 
173 corporation for National Research i n i t i a t i v e s 
17 4 council for American private Education 
17 5 co\incil for Basic Education 
17 6 council for Economic opportunities in Greater Cleveland 
177 bound1 for Tribal Employment Rights 
178 council for Chief State School Officers 
17 9 council for Energy Resource Tribes 
180 Council for Foreign Relations, inc. ^ 
181 council for Infrastructure Financing Authorities 
182 council for state Governments 
183 council for state Planning Agencies 
184 council of Graduate Schools 
18 5 council on Social Work Education^ 
186 crosscurrents international Institute 
187 CSI Foundation 
188 CSU Long Beach Foundation 
189 D.C. Coalition for Youth 
19 0 Desert Storm Homecoming Foundation 
191 Disabled American Veterans 
192 Downtown Denver, inc. 
193 Draper Laboratory, inc., Charles stark 
19 4 Ducks Unlimited, inc. 
195 Earth corps 
196 East-west Center-Honolulu 
197 Ecological society of America 
198 Economic Strategy institute 
199 Ecotrust 
200 Edison E l e c t r i c Institute 
201 E d i t o r i a l Projects in Education 
202 Education Development center. Inc. 
203 Education i n Partnership with Technology Corporation 
204 Educational Testing service ^ rr-^-,^^^^ 
205 Eisenhower Foundation for the Prevention of Violence 
206 E l e c t r i c Power Research institute 
207 Electronic Industries Foundation 
208 Employee Benefit Research institute 
209 Employers National Job service Cotincil 
210 Employment service center 
211 Enterprise Foundation 
212 Environmental council of the states 
213 Environmental Defense Fund 
214 Environmental Lav Institute ^ 
215 Environmental Research Institute cf Michigan 
216 EOP Foundation 
217 Eurasia Foundation 
218 Export Managers Association of California 
219 Fair Housing Congress of southern California 
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288 
289 
290 
291 
292 

-.-n xnstitute for Environmental Mediation 
I I I i n s t i t u t e for Responsible Fatherhood and Family Revitalization 
279 in s t i t u t e for s c i e n t i f i c computing 
2 80 institute for Womens Policy Research 
281 institute for the Social Science study of space 
282 institute of internal auditors 
2 83 institute of International Education 
284 institute of International Law and Economic Development 
285 in s t i t u t e of Paper Science and Technology 
286 Institute of public Administration 
287 Institute of World Politics ^ ,̂  

International Association of Chiefs of Police 
international Association of Counties Research Foundation 
international Association of Machinists Center for Adminisi 
Rehabilitation and Employment services. Inc. , . 

Cinternational Association of Of f i c i a l Human Rights Agencies - United 
293 Tstates . 
294 International c i t y Management Association 
295 international Downtown Executives Association 
29 6 International Employment Administrator 
297 international Management Development institute 
298 international Media Fund 
299 International Medical services for Health 
300 international Personnel Management Association 
•»m Tnternational Science Foundation . , ^ ... 
202 SlS^;™tional union for Conservation of Nature and Natural Resources-

I I I Interstate conference of Employment security Agencies 
305 Interstate Oil Compact Commission 
30 6 i n t e r t r i b a l Timber council 
307 interuniversity communications Council (BDUCOM) 
3 08 Iowa Association of School Boards 
309 Iowa Natural Heritage Foundation • .^v^^r, Tn« 
310 Jefferson National Expansion Historical Association, Inc. 
311 Jobs for the Future 
312 Joint Center for P o l i t i c a l Studies, Inc. 
313 Joint oceanographic Institutions, Inc. 
314 Kentucky Health Systems Ageney-west, Inc. 
315 Keystone center for continuing Education 
316 La J o l l a Institute ^. •.. ^ x*.̂  
317 Labor Agency of Metropolitan Washington, D.C, inc. 
318 Lake superior Center . . ^ 
319 League of Federal Recreation Associations, inc. 
320 League of United Latin American citizens 
321 League of Women Voters of the United states 
322 Legal Services corporation 
323 Loaistics Management Institute 
324 Lol Alamos National Scientific Laboratory 
325 Lumbee Regional Development Association, Inc. 
32 6 Maine Humanities Council 
327 Management Sciences for Health 
328 Manpower Demonstration Research Corporation 
329 Mansfield Center for Public Affairs 
330 Marine Biological Laboratory; Woods Hole, MA 
331 Marine Environmental Sciences Consortium 

332 
333 
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334 Association 
335 Massachusetts General Hospital 
33 6 Massachusetts Higher Education Assistance Corporation 
337 CMaimee Valley Resources Conservation Development and Planning 
338 "Igrganization 
339 MCNC 
34 0 Medical Care Development, Inc. 
341 Medical and Health Research Association of NYC • 
342 Medical Technology and practice Patterns institute 
3 43 Medlantlc Research Institute 
344 Mercy Medical A i r l i f t 
345 Metropolitan Washington Coxincil of Governments 
34 6 Mid-continent Regional Educational Laboratory 
347 Mid-Land Neighborhood Housing Services 
348 Mid-willimette Valley community Action Agency, inc. 
349 Middle East Institute 
350 Midwest Region Librairy Network 
351 Midwest Research Institute 
352 Military order of the Purple Heart 
353 Minnesota Rural Water Association 
354 Minnesota Technology, Inc, 
355 Minority Health professions Foundation 
356 Mississippi Valley International Trade Center 
357 Missouri Association of Counties 
358 MITRE Corporation 
359 Monterey Bay Aquarium Research institute 
360 Mote Marine Laboratory 
3 61 Mount Sinai school of Medicine 
362 Museum of Science and Industry 
3 63 National Academy Foundation 
364 National Academy of Public Administration 
365 National Academy of Sciences 
366 National Academy of Social insurance 
367 National Alliance of Business 
368 National Alliance for the Mentally 111 
369 National Aquarium Society 
370 National Assembly of Local Arts Agencies 
371 National Assembly of State Arts Agencies 
372 National Association for City Drug and Alcohol Coordination 
373 National Association for Equal opportunity in Higher Education 
374 National Association for the Advancement of colored People 
375 National Association of Attomeys General 
376 National Association of conservation Districts 
377 National Association of Development Organizations 
378 National Association of Housing and Redevelopment O f f i c i a l s 
379 National Association of Negro Business and professional Womens Club 
380 National Association of Regional Councils 
381 National Association of Schools of Public Affairs and Administration 
382 National Association of social workers, inc. 
383 National Association of State Boards of Education 
384 (fNational Association of state Directors of vocational Technical 
385 CEducatlon 
386 National Association of State Universities Land Grant Colleges 
387 National Association of the Partners of the Americans 
388 National Association of Towns and Townships 
389 National Association of Water Companies 
390 National Black Caucus of State Legislators 
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391 National Building Museum ^ 
392 National Bureau of Economic Research, inc. 
393 National Business Education Association 
^95 l l l i l l l l ? S ; & a ^ ^ I S : i t u t e for Research and Education 
396 National Center for Higher Education Management Systems 
397 National Center for Housing Management 
3 98 National center for state courts 
i l l National center for Tax Education and Research 
400 National Center for the Study of professions 
IS? National Coalition for Quality in Tax Administration 
\o2 l l l l o n l l coalition of Hispanic Health and Human Services organizations 
403 National Commission for the Public Service 
0̂4 National committee on United states-china Relations, Inc. 
n̂c; Na^tlonal Community AIDS partnership 
1 " National conference of state Historic Preservation officers 
4 07 National Conference of state Legislatures 
408 National Conference on social Welfare ^^^^^ 
Aol National Congress for community Economic Development 
lio National Council of Homemaker Home Health Aide service 
411 National Council of La Raza Kf\(/ 
412 National council of Negro women ^ 
413 National Council of Savings Institutions 
414 National Council on the Aging 
415 National Criminal Justice A s s o c i a t i o n ^ 
Mic -Mational Education Association — , ̂ . 

National Environmental Education^d Training Foundation 
l l l t l l l l Environmental Technology Applications Corporation 
National Fish and Wildlife Foundation ^„„«.^„n 

CNational Foundation for the Centers for Disease Control 
7Prevention, inc. ^ 

422 National 4-H council ^ / 
423 National Governors Association 
424 National Health council. Inc. 
425 Nation Hispanic university 
42 6 National Image, inc. 
427 National Indian Health Board, Inc. 
428 National institute for Dispute Resolution 
429 National institute for Public Policy 
43 0 National I t a l i a n American Foundation 
M l r t i : L f r x 5 S « S L = : n " a c X .av Bntorce^ent Bx.cntive^ 
433 National organization on Disability 
434 National Park Foundation 
435 National Real Estate Brokers 
436 National Rural Water Association 
437 National safety council 
438 National school Boards Association 
439 National Public Relations Association 
4 40 National School Volunteer Program 
441 National Security industrial Association 
4 42 National Society of Professional Engineers 
443 National Trust for Historic Preservation 
444 National Urban Coalition 
445 National Urban Fellows, inc. 
4 46 National Urban League, Iiic* 
4 47 National Water Well Association 

417 
418 
419 
420 
421 
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448 National w i l d l i f e Foundation 
449 Nature conservancy 
450 Nature i n s t i t u t e 
451 Naval Aerospace Medical Research Laboratory 
452 New England Govemors Conference, inc. 
453 New England innovation Group, Inc. 
454 New England waste Management o f f i c i a l s Association 
455 New Mexico MESA, I n c . 
456 New York State Urban Development corporation 
457 North Alabama Science center. Inc. 
458 North Americana Association for Environmental Education 
459 North Carolina Super computing center 
460 North Mississippi Environmental Education consortium, I n c 
461 Norhteast Economic Action Research corporation 
462 Norhteast States for coordinated Air Use Management 
4 63 Northern Califomia Institute for Research and Education 
464 Northern Colorado Council of Governments 
4 65 Northern Oklahoma Development Corporation 
4 66 Northern Virginia Planning District commission 
4 67 Northwest Family Network 
468 Northwest Michigan Council of Governments 
469 Northwest Power Planning council 
470 Northwest Regional Educational Laboratory 
471 oak Ridge Associated Universities 
472 Ohio Aerospace xnstitute 
473 Ohio college of Pediatric Medicine 
474 Ohio Historical Society 
475 Oklahoma Medical Research Foundation 
476 One to One Partnership, Inc.^ 
477 Opportunity Funding Corporation 
478 Opportunity Housing, inc. 
479 Oregon Trout, Inc. 
480 Outreach, Inc. 
481 overseas Development Council 
482 Pacific Academy for Advanced studies 
483 Pacific Fishery Management council 
484 pacific Northwest Innovation Group 
485 . Pacific States Marine Fisheries commission 
486 Packard childrens Hospital 
487 Palo Alto Medical Foundation 
488 partners for Livable Places, Inc. 
489 Partnership for productivity 
490 PEN American Center 
491 Philadelphia Housing Authority 
492 Physician Payment Review commission 
493 Piedmont Triad council of Governments 
494 Planet Walk 
49 5 Platte River Whooping Crane Maintenance Trust, inc. 
49 6 points of Light i n i t i a t i v e Foundation 
497 Police Foundation 
498 Population Institute 
499 Population Reference Bureau, Inc. 
500 Positive Futures, Inc. 
501 Potomac institute for Economic Research 
502 Private Sector Council 
503 Professional Mangers Association 
504 Public Administration Service 

S|014 
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public Employees for Environmental Responsibility 
Vol public Health Foundation 

public Technologies, Inc. 
puaot Sound Blood Center and Program 
S l a l i t y Education for Minorities Network 
Sadio Free Europe/Radio Liberty, Inc. 

I l l S ^ o r R e h S i m a t i o n and Propagation Project 
I I I l l l l a l VII American Indian council 
514 Regional citizens ^ ^ ^ i ^ * * ^ ^ ^ ^ " ^ S c i i s (Northeast, Mid-Atlantic, South 
h ^ A l l ^ l ' o r c ^ i t ^ . . ^ ^ ^ ^ ^ i r c f f f c t ^ ^ r t h pacific, western 
317 7 Pacific) 
ma Stegional Plan Association . ^ ^ ^ 
I I I Reltarch and Educational Institute, Inc. 
em warbor-UCLA Medical center 
I I I R^Iearch corporation of the university of Hawaii 
522 Research for Better Schools, inc. 
523 Research Triangle Institute 
524 Resources for the Future 
525 Riverside Research Institute 
526 Robert R. Moton Memorial 
I I I m i l ^ " Y " ^ ra«»orl.er Opportunities, Inc. 
K99 SELbre Foundation, Inc. 
Ho san Diego MsociatioD of eovernmenta 
I I I s<m Dielo State DDiTeraity Poundation ...»„^. 
"2 i s Fraloisoo Bay-Delta iquatio Habitat Inetxtuta 
I I I " I ? t " % S : l i t u t e tor Biomedical and Cl i n i c a l Keaearch 
i35 Bemiconauetor Reaearcb corporation 

IV, T e S i " l " S j " v " ^'ro^i^ron professional Development League 

I I I fH?rc°?Iu^r,t?rl^rL?triSSei4ar^iuoationa^ Inc. 

I t l l m H l ^ ^ s i « " Higl. Technology Institute 
542 Smart valley. Inc. 
543 soci a l Science Research council 
VAA aocletv for American Archaeology 
l i t Society for Hispanic Professional Engineers 
llfi l o c i S y for Research in Child Development 
547 Solidarity Endowment 
W l m i l I t S S ^ ' K e g i o n a l Planning Co^missiion 

foss ?:rtiirĉ=̂esrut=xresŝ^ ̂ i-î  
| ° S S e r t i : L ^ r t i W x r e i n S o ^ n : f D : v e X o p . e n t 

br-tern ̂ ^^S^- -
southern Appalachian Mountains i n i t i a t i v e 
Southwest Educational Development 

55b 
556 
557 
558 
559 
5 60 southwest Innovation Group 
561 Southwest Research institute 

10 
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563 
564 

SRI international 
SRI in s t i t u t e 
state Humanities Councils 
State Justice institute 

566 sunshine Foundation 
6̂7 Syracuse Research corporation 
5 68 T^hoe Regional Planning Agency 
5 69 Tallahassee Housing Foundation 
570 Tanana Chiefs Conference, inc. 
571 Task Force for Child S ^ ^ ^ ^ ' ^ l ^ . „ 
572 Tata Energy and Resources Institute 
57 3 TecbnoService, Inc. 
574 Terrene institute 
57 5 Trout Unlimited Corporation 

underground injection practices council 
577 Underwriters Laboratories, Inc. 
578 united Nations Development Corporation 
579 United Negro College Fund 

580 united Sioux Tribes of South Dakota -\ ssft̂^ rtres;ŝ ssiKnriSiSaTĉ io.io côcn 
r ; r e t V ^ ^ ^ S r ? : r i > . r i ; j : r ^ o . a l «ar of Disabled persons 

585 united states Environment Training ±5fStitute 
586 united states Institute of J^ace 
587 united states Marshals Foundation 
l a l universities space Research Association 
M l S S i r e r s i g ^ ^ g o f a t i r f P j S o s p h e r i c Research 
591 University Research Foundation 
592 United way of America 
593 OPPer Albany community organization 
\ \ \ SS:S ^ f ^ t ^ U of Metropolitan-Nashville -University Centers 
59 6 urban Resource Institute 
597 USA-ROC Economic Council 
598 UTE Distribution Corporation nieao 
\\% veterans Medical Research Foundation of San Diego 
Kno Visiting Nurses Association of America 
M l W^l' Spfohn insitute for Bmployment Research 
602 Washington Business Group of Health 
rô 4 T ^ : ^ SS^hLTestTarlem-Inwood Ĥ ^̂  Health Council, Inc. 

\ l \ Washington institute for Near East Policy 

To? Tat^r ?^rirt?:rcoit^r:r^^^^^^^^^ -search Foundation 

608 weather Research Center 609 
610 
e l l 
612 

; r s t 5 ? ? S i a ' H l ^ i " - h i r i ; g y cosortium Foundation \ 
w:st ? l r ? i S i a university ^"earch ^ ^ ^ ^ ^ ^ ^ i ^ ^ ^ , ^ Consofeum 

^weat Virginia University Research High Tecnnoiogy 
613 (Foundation TT.̂ ,I*.», 

614 ^western Consortium for Public Health 
615 Western Governors Association 
616 Wlllapa Alliance Tnatitute for Agricultural Development 
617 Winrock international Institute lot ̂ y* 
618 Womens institute 

11 
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619 woods Hole oceanographic inst itution 
620 Workplace Health Fund 

World Bird sancturary 
H i World council of Credit Unions, Inc . 
623 world Energy Eff ic iency Association 
624 world Environment center 
625 world Wi ld l i f e Pund-U.s. 
62 6 Young Astronaut Council 

12 
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ADDENDUM TO NONPROFIT LIST May 1997 

AIDS Research Consortium of Atlanta 
Altamont Program 
American Psychological Sodety 
American Sociological Assodation 
Applied Research Lab of Penn State 
Assodaled Western Universities 
Association for Enterprise Opportunity 
Assodation for Public Policy Analysis and Management 
Boston Private Industry Council 
Brazos IBgher Education Service Corporation 
Center for Ethical Leadership 
Center for Foreign Journalists 
Center of Concern 
Chesapeake Research Consortium 
Concurrent Technolo^es Corporation 
Consortium for Oceanographic Research and Education 
Cornerstone Houang Corporation 
Corporate Council on Afiica 
Craig Hospital 
Federation of Families for Children's Mental Health 
Forging New Tomorrov̂ s 
Friends of the Estuary 
Group Health Co-Op of Puget Sound 
Great Lakes Fisheries Commisaon 
Habitat for Humanity 
Hemophiliac Foundation of Michigan 
Henry Ford Health System 
Henry M. Jackson Foundation 
Henry Stimson Center 
Industrial Union Department of the AFL-CIO 
Institute for Responsible Management 
International Life Sciences Institute 
International Schools Services 
Kerr White Institute 
Land and Water Fund 
Lower Colorado River Authority 
Mayo Foundation 
Mid-West Electric Consumers Assoc. 
Miriam Hospital 
Mitretek Systems 
Monell Chemical Senses Center 
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Montana Job Training Partnership 
NSF International 
National Action Council for Minorities in Engineering 
National Association of Area Agencies on Aging 
National Assodation of Hispanic Federal Executives 
National Center for Missing and Exploited Children 
National Council of Senior Citizens 
National Fallen Firefighters Foundation 
National Osteoporosis Foundation 
National Recreation and Park Assodation 
Natural Mstory Museum of Los Angeles 
Natural Resources Council of America 
North Central Regional Educational Lab 
Northeast Consortium for Engineering Education 
OIC International 
Oral Health America 
Partnership for Child Health Care, Inc. 
PAT Projects, Inc. 
Pinellas County Industry Council 
Potomac Institute for Policy Studies 
PROTEUS 
Public Citizens, Inc. 
Quality New Mexico 
Rural Coalition 
Rocky Mountain Elk Foundation 
San Diego Zoo 
Science Pioneers 
Shepherd Center 
Sodety for Automotive Engineers 
Sodety for Range Management 
Southwest Research Institute 
Susquehanna Region Private Industry Council 
Toxicology Excellence for Risk Assessment 
TransCen 
Trust for Public Land , 
U.S. Committee of the International Institute for Strategic Shidies 
U.S. Space Foundation 
Waste Policy Institute 
Western States Air Resources Council 
Wheaton Franciscan Services 
Women in International Security 
Work and Technology Institute 
Worid Resources Institute 
Worid Trade Center San Diego 


