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Background and Summary of the "Patient Abuse Prevention .Act" - 7/29/97 

Background 

OBRA ' 87 requires states to maintain a registry of nurse aides, but there have been numerous 
instances of workers with criminal backgrounds being listed as eligible nurse aides, gaining 
employment in nursing homes and abusing re.<-idenis. Abuse of vulnerable patients by health 
wuikcis is not confined to nursing homes nor limited to nurse aides The vast majority ot 
health care workers are caring, dedicated and professional, but it only takes a few abusive 
workers to affect the safety and pence-nf-mind nf patients and other workers. 

Current safeguards have not prevented abuse for several reasons: many states do not require 
criminal background checks; content of state registries varies considerably; abuses are difficult 
to verify and posting of violators can be excessively delayed, abusive vvorkers are often 
dismissed without a repon being filed; workers can evade rcgi.siiicN by moving from state to 
state or from a less regulated state or work envircjnment to another; states hesitate to 
"document" problem workers due to the long process of appe;il.'; nnd the fact that a listing 
means barring a worker from nursing homes for life, 

Purpose 

This proposal attempts to prevent abuse from t;-ikmg place by establishing a crnnmal 
background check requiremi;nt for vulnerable care workers and settmij up a national 
J^zcuui^tiouse of those found tc be abu.̂ îvc The clcann^houic '^culd cover all heahh care 
workers that care for vulnerable patients, not just nurse aides. In addition, the current law 
"lifetime ban" requirements for nurse aides would be altered to provide more comprehensive 
listings that include temporary exclusions. This change is necessary to document those 
worker's whose behavior warrants a listing on the registry, but who do not deserve to be 
banned from working in a health care setting for life. 
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Section I . Short Title: "Patient Abuse Preveniion Act" 

Section 2. Creation of National Registry of Abusive Workers 

The National Registry will be established and maintained by the Department of Health 
and Human Services, Office of Inspector General. MIIS is currently setting up a 
health care fraud and abuse data bank pursuant to the Health Insurance Portability and 
Accountability Act. This bill would increase the scope of that d;ita bank and require 
active use ofthe registry. HHS will coordinate criminal findings and listings with the 
FBI 

Timeline - Within six months after the bill is enacted. HHS will establish the National 
Abuse Registry and publish regulations regarding submission of information from state 
abuse registries to die National Registry. Abuse findings will be reported to the 
Registry no later thaia 30-days following confirmation 

Contents/Use of Registry 

States will submit current nurse aide abuse registries to HHS fallowing issuance of 
regulations on standard formats for submission 

States will expand nurse aide abuse registries to include other health care workers and 
personnel that have direct contact with vulnerable paticius. Current state registries are 
limited to nurse aides, and in some state?, home health aides 

The National Registry will also include all health care workers who have been 
convicted of an abuse, who have been subject to an abuse fmding or who have a 
criminal record that has a bearing on the care of vulnerable patients. 

Any provider hinnR or employing a direct care v.ofkcr -Aould contact the state for a 
check on the stdic rcgLsny and a check of the N.inonal Rc.̂ i.'-.irv. In .addition, a 
criminal background check will be initiated (described below) 

Reports of Abuse 

Currem HHS reguiations require long-term care faciliiies to investigate and report 
abuses for further investigations to the appropriate state agency. This codifies that 
requirement. 

Similarly, states mu;;t investigate patieni ;.lMî e reports and contact the National 
Registry with an^ conftrvT\ed abuses. 
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Any finding of abuse will be submitted to the National kegi:itry along widi a statement 
of the person subject to.the finding. Any abuse disclosure shall be accomRanied by 
the statement. 

• States will also report known serious criminal convictions of health care workers 
outside of the health care setting to the national abuse registry. liHS will consult with 
the Department of Justice to address privacy concerns and to ensure coordination of 
the health care registry with national criminal daui biuik maintained by the FBI. 

Mandatory Criminal Background Checks 

FBI criminal back-grciuh'd checks will be re-qtriied for fliose direct patient cafe workers 
who have not been subject to a criminal background ciicck under state licensing 
requirements. This includes licensed practitioners who have not undergone a 
background check, nurse aides, home he.ilili aides and other workers that will have 
unsupcr\'ised contact with a vulnerable p.meni 

Stales will submit check requests to the FBI nauonal cnmm.il background check 
system (fingerprint checks). Because of the current backlo- at I'Bl for fingerprint 
checks, the provision.is delayed until no later than .knuary I . 1999. At that time, FBI 
should'have the Integrated Automated Fingerprint Identification System fully 
operational. That system should operate within a two-day turn around and at less cost 
than the current manual system. 

Fees: States may charge fees to cover cost of FBI check, not to exceed their cost. 
Facilities may split the cost of the feef; with the appliciiiii. 

Penalties for non-complinnce 

If a provider fails to inquire with the state and hires a known abuser, the provider is 
subject to a fine of 52,UU0 for the first violation and $.1000 foi ^ubsequcm violations. 
If there is willful disregard ofthe background check and reporting requirements, the 
fines increase up to $10,000. 

Section 3. Chnnges to Current law Exclusions and OBRA '87 Provisions 

Current law requires that only nurse aides are listed on state registries. This 
requirement will be expanded to cover direct care uorkcrs. 

Current law already mandates exclusion for those conviciod of patient abuse or other 
crimes within the health care setting. Titis adds a proh.biiuM^ on health e.are workers 
v.ho have been convicted ofthe most serious crimes outside ofthe health care setting, 
including homicide, battery, sexudl assault, and child, cider or spousal abuse 
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Varying degrees of abuse "findiags '̂ will be allowed on :̂ tntc and national registry. 
One ofthe main coro.p]aints of providers and state ombudsman programs is that a 
"findinu" of abuse equates to a "death scMitence" by banning an individual from 
working as a nurse aide for life. Due to the seventy of the bun, iacilities may avoid 
pursumu a case and States may hesu.ie lo agyrcssivelv pursue abuse reports that m^y 
or mav'not lead to a "finding.'^ Theicfoie. other health facilmcs may be unaware ot 
instances of abuse or mistreatment, This bill will allow IIHS to issue regnilat.ons on 
varying degree's of findings and exclusions so that thô e who have had problems will 
be listed, but not necessarily prohibited from working lor life. 

Definitions 

Covered Care Workers -- Patient care workers who have direct access to vulnerable 

patients. 

Covered Health Caire Facilities - those receiving Medicme or Medicaid 
.cunbuisemcnt, such as" nursing hon.ci. .killed nursing facll.oc, home health 
agencies community-based residemial facilities, board and care facilities, adult day 
caie centers, aduh family homes, assisted living facilities, hospice programs, and 
hospitals. Federal health care facilities are also subject to the requirements. 

Abuse -- Any fmding of abuse, neulect, mistreatment of residents or misappropriation 
of their property as defined in current Federal regulations relating to nurse aides (CFR, 
Sect. 483.13 (c)(ii). 

Crime those that reflect a clear disreg.:ud for rhe health, well-being, safely and 
general welfare of other people must be prohibited from working in direct contact with 
vulnerable long term care residents or consumers. Current law already requires 
exclusion of those convicted of health care frcud and acts of abuse ,n the health care 
netting. Other crimes may be cause for exclusion under current law at the discretion 
of the Secretary of HHS. This bill adds a mandatory exclusion ot those convicted ot 
serious crimes that occur outside of the health care setting 

Section 4. Abuse Prevention/Training Dcmonstraiioii 

Because the best way to combat patient abuse is to prevent it from occurring, a new 
demonstration program is created to compile information on best practices abuse 
prevention training for managers and staff of health care raciHtics, The demonstration 
will focus on ways to improve collaboration betw-een state health care survey and 
certification agencies, long-term care on.ln.d.n..n programs, the lonf. term care 
industry and community members. Current patient abuse prevention trammg 
programs will be sti.idied for effectiveness and application to other health care settings. 
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lO'vm CON(JRESS 
l.siT SESSION 

IN THE SENATE OF THE UNITED STATES 

iMv KrirtT, lTir.rnrlvir.ftfi tlit! following" hill; wtiic.h was read twice and referred t< 
till! Comrnittije on 

A BILL 
To establish a national re^str}^ of abusive and criminal pa­

tient care workers and to require criminal baekgTOund 

checks of patient care workers. 

1 Be it enacted hy the Senate n.nd House of Represenia-

2 tri:i-!i oftJu United Sta.tr,.^ of Amenca in Congress assemUed, 

3 SECTION 1. SHORT TITLE, 

4 This Act may be cited as the "Patient Abuse Freven-

5 tion Act". 

6 SF.r. 2. ESTABLISHMENT OF NATIONAL REGISTRY OF ABU-

7 SIVE WORKERS. 

8 (a) I N GENERAL.—The Secretary shall estahhsh, 

9 uirder the health care fraud and abuse data eoUocftion pt-n-

10 aram estabhshed under section 1128E of the Boeial Secu-
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1 rity Act (42 U.S.C. 1320a-7e), a registry to be known as 

2 tlie "National Reg-istiy of Abusive Workers"' (hereaft.er re-

3 ferred to m this section as the "Registr}'") to collect and 

4 maintain liata on covered health care workers {as det'nied 

5 in subsection (e)) who have been the subject of reports 

6 of patient abuse. 

7 (b) SUBMISSION OF INFORMATTOK RY S^WTE RE(;-

8 ISTRIRS.—Each State reg îstry under sections 1819(e)(2) 

9 and 1919(e)(2) of the Social Security Act (42 U.S.C. 

10 1395i-3(e)(2) and 1396r(e)(2)) shall submit to the Reg-

11 istiy any existing or newly acquired information containerl 

12 in the State registry' eonecrniiig covered health care work­

up ers who have been the subject of confirmed findings of 

14 patient abuse. 

15 (c) SrBMiftF5iON OF INFORMATION BY STATE.—Each 

16 State shall report, to the Re^stn,' any existing or newly 

17 acquired infonnation concerning the identity of a.ny cov-

18 erpd health care worker who has been found to have coin-

19 mitted an abusive act invo]\-ing a patient, including tlie 

20 identity of an}- such worker wiio has been con\-iL-ied of a 

21 Federal or State crime as described in section 

22 1128(a)(2)(A) of the Social Security Act (42 U.S.C. 

23 l320a-7(a)(2)(A)). The State shall prmdde such workers 

24 with a right to issue a statement concerning the subrnis-

25 sion ot: infonnatiun to the Registry under this subsection. 
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1 Any information disclo.sed ooncerning a fmdrrrg of an abu-

2 sivc act shall also include disclosure of any statement sub-

3 mitted by a worker in the registr\̂  relating to the finding 

4 or a clear and accurate summan̂  of such a statement. 

5 (d) SUBMISSION f)F INFORMATION BY F.^riLiTiES.— 

6 Each covered health care facility shall repui t to the State 

7 concerning a covered health care worker wh(̂  has been 

8 found to have engaged in an act of patient abuse. The 

9 State shall, in accordance with the procedures described 

10 in part 483 of title 42, Code of Federal Regulations (as 

11 in effect on July 1, 1995), c-onduct ah investigation wnth 

12 respect to a report under this subpoction to determine the 

13 validity of such a report. 

14 (e) BACKGROUND C H E C K . — 

15 (1) REQUIREMENTS.— 

16 (A) I N GENER.VL.—Each covered health 

17 rare facility (ds dL-l'iiicd in subsection (t).). pnor 

18 to employing a covered health care worker, 

19 shall— 

20 (i) in the case of a covered health care 

21 worker who has not otherwise undergone a 

22 criminal background check as part of the 

23 licensing' requirements of a Sr.;-|.r.f', as deter-

24 mined under regulations promulgated by 

25 the Secretar}', provide for the conduct by 



I u;;: i .r'M r KuM .ydi. 

0.-\BAI\BAl97.7I3 

ij !-;!l-,n7d.-; I 

S.L.C, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the State of a criminal background check 

(through an existing State database (if 

any) and through the Integrated Aut.o-

mated Fingen^rint Identification System) 

concerning such worker, and provide the 

worker with prior written notice of the re­

quirement for such a background check; 

(ii) obtain from a covered healtli care 

worker prior to einplomient a written cer­

tification that such worker does not ha\'e a 

criminal record, and that a fmding of 

abuse has not been made relating to such 

woi-ker, that would preclude such worker 

from canning out duties that require di­

rect patient care; and 

(iii) in the case of all sueh workers, 

contact the State health care worker reg-

i strips established under sections 

1819(e)(2) and 1919(e)(2) which shall also 

contact the Rcgistrj' for information con­

cerning the worker. 

(B) IMPOSITION OP FEES.—A State may 

assess a covered health care facility a fee for 

the conduct of a criminal background check 

under subparagraph (AHD m an amount that 
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1 does not exceed the actual cost of tbe conduct 

2 of the back.oTound check. Such a facihty may 

3 recover from the covered health care worker in-

4 volved a fee in an amount equal to not more 

5 than 50 percent of the amount of the fee as-

6 sessed by the State for the criminal background 

7 check. 

8 (C) E F F E C T I V E DATE.—The requirement 

9 in subparagraph (A)(i) shall become applicable 

10 on Januaiy 1, 1999, or on such earher date as 

11 the Director of the Federal Bureau of Inves-

12 ligation determine.-̂ i that the Inte^ated Auto-

13 mated Fingerprint Identification System has 

14 become operational. 

15 (2) PROBATIONARY EMPLO^'MENT.—Each cov-

16 ered health care facility shall pro\nde a probationary-

17 period of employment for a covered healtli care 

18 worker pending the completion of the background 

19 checks required under paragraph (1)(A). Such facil-

20 ity shall maintain direct supenasion of the covered 

21 health care worker during the worker's probationnn-

22 period of emplovrrient. 

23 (3) PEN-U.TY.— 

24 (A) IN GENERU\L.—A covered health care 

25 facihty that \iolates paragraph (1) or (2) shall 
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1 be subject to a ci\il penalty in an amount not 

2 to exceed— 

3 (i) for the first such violation, $2,000; 

4 and 

5 (ii) for the second and each subse-

6 quent violation within any 5-year pei-iod, 

7 $5,000. 

8 (B) KNOVVINI:; RETENTION OF WORKICR.— 

9 In addition to any civil penalty under subpara-

10 {^aph (A), a covered health care facility that— 

11 (i) knov\4ngly continues to employ a 

12 covered health care worker in \'iolation of 

13 paragraph (1) or (2) in a position invoh'ing 

14 direct patient care; or 

15 (ii) knowingly fails to report a covered 

16 health care worker who has been deter-

17 mined to have committed patient abuse, 

Ig shall be subject rn a ci\al penalty in an amount 

19 nut to exceed $5,000 for the first such viola-

20 tion, and $10,000 for the second and each sub-

21 sequent violation within any 5-year period. 

22 (f) DEFINITIONS.—In this section: 

23 (1) COVERED HE.U.TI-I C:AKE FACILITY.—Thi? 

24 term "covered health care facihty" means— 
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1 (A) with respect to application under the 

2 medicare program under title XVIII of the So-

3 cial Security Act (42 U.S.C. 1395 et seq.), a 

4 provider of senices, as defined in section 

5 1861 (u) of such Act (other tha.n a fund for pur-

6 poses of sections 1814(g) and 1835(e)); 

7 (B) with respect to applica.tion under the 

8 medicaid program under title XIX of the Social 

9 Security Act (42 U.S.C. 1396 et seq.). any 

10 nursing facility, home health agency, commu-

11 mty-based residential facihty, adult day care 

12 center, adult family home, assisted li\ing facil-

13 ity, hospice program, hospital, treatment facil-

14 ity, personal care worker agency, supportive 

15 home care worker agency, board and care facil-

16 Ity, or any other entity that receives assistance 

17 or benefits under the medicaid program under 

18 that title; 

19 (C) a facility of the National Institutes of 

20 Health; 

21 (D) a facility of the Indian Health Semcc; 

22 (F) a health center under section 330 of 

23 the Public Health Service Act (42 U.S.C. 

24 254b); 
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1 (G) a hospital or other patient care facility 

2 owned or operated under the authority of the 

3 Department of Veterans Affairs ur the Depart-

4 ment of Defense. 

5 (2) COVERED H1':ALTH C.^E WORKER.—The 

6 term "covert̂ d liealth care worker" means any indi-

7 vidual thtit h;.i> direcT crmtrtct with a patient of a 

8 covered health care facility under an emplojTnent or 

9 other contract, or under a volunteer agreement, with 

10 such facility. Such term includes individuals who are 

11 hcens:ed or certified by the State to provide such 

12 scr\iccs, and non-licen.sed individuals providing such 

13 services as defined by the Secretary including nurse 

14 assistants, nurses aides, home health aides, and per-

15 sonal care vvorkers and attendants. 

16 (3) PATIENT ABUSE.—The term "patient 

17 abuse" means any incidence of abuse, neglect, mis-

18 treatment, or misappropriation of property of a pa-

19 tient of a covered health care facility. The terms 

20 "abuse", "neglect", "mistreatment", and "misappro-

21 priation of property" shall have the meanings given 

22 such terms in part 483 of title 42, Code of Federal 

23 R-egvilations. 

24 (4) SECRETiVliY.—The term "Secretary" means 

25 the Secretary of Health and Human Services iS. 
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1 (g) CONSULTATION.—In carrying out this section the 

2 Secretarj^ shall consult with the Director of the Federal 

3 Bureau of Investigation. 

4 (h) REGI.:LATI0NS.—Not later than 6 months after 

5 the date of enactment of this Act, the Secretaiy shall pro-

6 mulgate regulations to carrv' out this section. With respect 

7 to subsections (b) and (c), the regulations shall call for 

8 the submission of information to the Registrj^ not later 

9 than 30 days after the date of a conviction or on which 

10 a finding is made. 

11 SEC. 3, EXCLUSION OF CERTAIN INDIVIDUALS FROM PAR-

12 TICIPATION IN PROGRAMS. 

13 (a) IVLVNDATORY LIFETIME EXCLUSION.-Section 

14 n28(a) of the Social Security Act (42 U.S.C. 1320a-7(a)) 

15 is amended by adding at the end the following: 

16 "(5) CRIMIN.VL CON T̂CTION.—Any individual or 

17 entity that has been— 

18 "(A) convicted, under Federal or State 

19 law, of a criminal offense involving a crime 

20 against bodily security, including homicide. b;n-

21 tery, endangerment of safety, sexual assault, 

22 child or elder abuse, and spousal abuse; or 

23 "(B) found to have— 

24 "(i) knowingly continued to employ an 

25 individual described in subparagraph (A) 



O:\BAI\BAI97.713 

J8-0b-9i 03:12FM FROM SEN, HERE KOHL TO 945bi431 ROlb/Olo 

S.L.C. 

10 

1 in a position involving direct patient care; 

2 or 

3 "(h) knowingly failed to report an in-

4 dividual who has been determined to have 

5 committed a crime described in subpara-

6 graph (A).". 

7 (b) PERMTSSR-K EXCLUSION.— 

8 (1) IN GENERAL.—Section 1128(b) of the So-

9 cial Security Act (42 U.S.C. I320a-7(b)) is amend-

10 ed— 

11 (A) in subsection (b), by adding at the end 

12 the following: 

13 "(16) FINDING RELATING T(') PATIEM' 

14 ABUSE.—^Any individual or entity that— 

15 "(A) is or has been the subject of a spe-

16 cific documented finding of patient abuse by a 

17 State (as determined under procedures utiUzed 

18 by a State under section 1819(e)(2) or 

19 1919(e)(2)); or 

20 "(B) has been found to have— 

21 "(i) knowingly continued to employ an 

22 indjvidual described in subparagraph (A) 

23 in a position involving direct patient care; 

24 or 
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1 "(ii) knowingly failed tu report an in-

2 dividual who has been determined to have 

3 committed patient abuse as described m 

4 subparagraph (A)."; and 

5 (B) in subsection (c)(3), by adding at the 

6 €;nd the following: 

7 '-(G) In the case of an exclusion of an mdjvid-

8 ual or entity under subsection (b)(16), the period of 

9 exclusion shall be determined m accordance with 

10 regulations promulgated by the Secretary based on 

11 the severity of the conduct that is the subject of the 

12 exclusion.". 

13 (2) RE(;UI.ATIONS.—Not later than 6 months 

14 after the date of enactment of this Act, the Sec-

15 retar>' of Health and Human Services shall promul-

16 gate regulations to estabhsh periods of exclusion for 

17 purposes of section 1128(e)(3)(G) of the Social Se-

18 curity Act. 

19 (c) EXCLUSIONS ^VPPLY TO ANT E N T I I T ELIGIBLE 

20 FOR FEDERAL REI.MBIIRSEMENT.—Section 1128 of the 

21 Social Security Act (42 U.S.C, 1320a-7) is amended by 

22 adding at the end the follov^ing; 

23 " ( j ) .Al^PLIC-USILn-Y O F C E K T A T N EXCLUaiONB.—The 

24 exclusion (or chreetin î tn exclude) an individual ur entity 

25 under subsections ia)i2) and (b)(16) shall pruNode vhar 
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1 sueh individual or entity is excluded from working for or 

2 on behalf of any entity that is eUgible for reimbursement 

3 under a Federal health care progi-am, as defined in section 

4 1128B(f)."'. 

5 SEC. 4. PREVENTION AND TRAINING DEMONSTRATION 

6 PROJECT. 

7 (a) E;ST.u:iLisi-lMENT.—The Secretary' of Health and 

8 Huma.n Senices shall establish a demonstration program 

9 to provide grants to develop information on best practices 

10 m patient abuse prevention training (including behavior 

11 training and interventions) for managers and staff of hos-

12 pital and health care facilities. 

13 (b) ELIGIBILITY.^TO be eligible to receive a grant 

14 under subsection (a), an entity shall be a pubhc or private 

15 nonprofit entity and prepare and submit to the Secretary 

16 of Health and Human Senices an application at such 

17 time, m such manner, and containing such mformation as 

18 the Secretaiy may require. 

19 (c) USE OF FUNDS.—Amounts received under a 

20 grant under this section shall be used to— 

21 (1) examine ways to improve collaboration be-

22 tween State health care suney and provider certifi-

23 cation agencies, long-term care ombudsman pro-

24 grams, the long-tftrm care industry, and local com-

25 munity members-, 
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1 (2) examine patient care issues relating to regvi-

2 latory oversight, community involvement, and facility 

3 staffing and management with a focus on staff 

4 training, staff stress management and staff super-

5 vision; 

6 (3) examine the use of patient abuse prevention 

7 training programs by long-term care entities, includ-

8 ing the training program developed by the National 

9 Association of Attomeys General, and the extent to 

10 which such programs are used; and 

11 (4) identify and disseminate best practices for 

12 preventing and reducing patient abuse. 

13 (d) AUTIiORIZ.lTTON OF APPROPRL^TIONS.—There is 

14 authorized to be appropriated such sums as may be iirc-

15 essary to carrj' out this section. 


