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THE FEDERAL GOVERNMENT’S POWER TO

REGULATE PARAMILITARY ORGANTZATYONS
Te——es SONALILIIARY ORGANIZATIONS

1. Summary

The federal government, by legislation, may require
paramilitary groups to:

. register their existence with federal authorities;
e notify federal and state authorities when they engage in
combat maneuvers and military training;
® disclose a list of members; and
L4 provide an inventory of weapons.
2. The Power to Requlate Private Military Organizations

It ig well-gettled that private military associations can
be requlated by the state government. Both the Supreme Court in
1886, and, more recently, a United States District Court in 1982,
have upheld the power of state governments to ban private military
activities. These cases make clear that there ig no constitutional
right to associate as a private military organization.

In Presser v. Illinois, 116 U.S. 252 (1886), the
defendant was indicted under an Illinois statute which Prohibited
"any body of men whatever, other than the regular organized
volunteer militia of this State, and the troops of the United
States, to associate themselves together as a military company or

organization, or to drill or parade with arms ... without license
of the Governor thereof, which license may at any time be
revoked...." 116 U.S. at 253. 1In upholding the prosecution, the

Court stated:

The right voluntarily to associate together'aszaudlitary
company or organization, or to drill or parade with arms,
without and independent of an Act of Congress or law of
the State authorizing the same, is not an attribute of
national citizenship. Military organization and military
drill and parade under arms are subjects especially under
the control of the govermment of every countrv. They

cannot be claimed as a right independent of law. Under
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our political system they are subiject to the requlation
and_control of the State and Federal Governments. ...

116 U.S. at 267 (emphasis supplied) .

: More recently, in Vietnamege Fishermen’s Association v.
The Knights of the Ku Klux Klan, 543 F. Supp. 198 (S.D.Texas 1982),
an association of Vietnamese fishermen sought to enjoin the
military arm of the Ku Klux Klan (the self styled Texas Emergency
Reserve) from associating in private military or paramilitary
companies under a Texas statute which was virtually identical to
the one at issue in Presger. The group sought the injunction on
the ground that it was necessary to remedy violations of their
civil rights, and to Protect them from racial intimidation and
violence.

In reviewing the KKK's challenge, the district court
stated that: it could find *no authority for the proposition that
military operations ... are protected by the Pirst Amendment.® Id.
at 208. As an initial matter, the court c¢oncluded that military
activities constitute "conduct, ¥ rather than "speech.* The court
further noted that even if such military activity could be
characterized as speech, *the threat of violence --. 1is precisely
such an irrefutable and dangerous ’communication’ that it resembles
the use of "fighting words,’ and, therefore, is not protected by
the First Amendment.*® Id. (citing L. Tribe, American
Constitutional Law. § 12-8, at 605). See Chaplinsky v. New
Hampshire, 315 U.S. 568, 572 (1942).

Most importantly, the court held that private military
activity could be regqulated even if it assumed that such conduct
were an exercise of free speech. The Court noted that, under
United Statesg v, O’Brien, 391 U.S. 367 (1968) :

"A governmental requlation is sufficiently justified if
it is within the constitutional power of the Government

interest; if the governmental interest is unrelated to
the suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that
interest .

Id. at 209 (quoting O’Brien, supra, 391 U.S. at 377).

The court pointed out that (a) under Presser, the state
has the power to requlate private military activity; (b) the
government interest in regulating such activity -- in view of its
inherent danger -- ig weighty; (c¢) the government interest is not
intended to, nor does it, suppress free expression; and (d) any
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restriction on First Amendment rights would be minimal, as the
defendants were free to express their views by means other than the
“threat of military force. Id. See algo Person v. Miller, 854 F.24
656 (4th Cir. 1986), cexrt. denied, 489 U.S. 1011 (1989), (upholding
contempt finding based upon a North Carolina statute sgimilar to
those in Pregser and Vietnamese Fishermen’s Ass’n) .t

Finally, it is important to note that regulation of
paramilitary groups does not violate the "right of the people to
keep and bear arms" under the Second Amendment. The courts in both
Presger and Vietnamese Fishermen’s 2ss’n rejected arguments based
upon the Second Amrendment . See Presser, supra, 116 U.S. at 266-67;
Vietnamese Fishermen’s Ass’n, supra, 543 F.Supp. at 210. Indeed,
weé are unaware of any federal court decision striking down any gun
control legislation on Second Amendment grounds.

Thus, in United States v. Miller, 307 U.S. 174 (1939),
the defendant challenged, on Second Amendment grounds, his
conviction for interstate transportation of a short-barrel shotqun
under the National Firearms Act of 1934, In rejecting the
defendant’s argument, the Court explained that the Second
Amendment’s right to bear arms exists only within the context of a
“well regulated militia." As the Court explained:

In the absence of any evidence tending to show that
possession or use of a [ghort-barrel shotgun] at this
time has some reasonable relation to the preservation or
efficiency of a well-requlated militia, we cannot say
that the Second Amendment gquarantees the right to keep
and bear such an instrument ... With obvious purpose to
assure the continvation and render possible the
effectiveness of such forces the declaration and
guarantee of the Second Amendment were made. It must be
interpreted and applied with that end in view.

Id. at 178 (emphasis supplied). See also United States v. Lewis,

e

445 U.S. 55, 66 (1.980) ("legislative restrictions on the use of

nor do they trench upon any constitutionally protected liberties*);
United States v. Hale, 978 F.2d 1016 (8th Cir. 1992), cert. denied,
113 S.Ct. 1614 (1993); United States v. Toner, 728 F.24 115, 128
(2d Cir. 1984).

Hence, the district court in Vietnamese Fishermen’s
Ass'n, supra, rejected the defendants’ Second Amendment challenge
to the injunction on brivate miliary action, stating:

! At least twenty-two other states have statutes barring
Private military associations. See, e.g., Cal. Penal Code § 11460;
Conn. Gen. Stat. §§ 27-101, 27-102; N.Y. Mil. Law § 240. We are
unaware of any state statute that has been successfully challenged.
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An injunction against defendantsg’ military activities
does no violence to the Second Amendment . By its express
language, that amendment prohibits only such infringement

preservation or efficiency of a well-regulated.militia,“
organized by the State. United States v. Miller, 307
U.S. 174, 178, 59 S.Ct. 816, 818, 83 L.Ed. 1206 (1939);
United States v. Birmley, 529 F.24 103, 107 (6th Cir.
1876).... 1In short, the Second Amendment does not iamply
any general constitutional right for individuals to bear
arms and form private armies. See United_States v.
Miller, 307 U.S. 174, 59 s.Ct. 816, 83 L.Ed. 1206 (1939) ;

Onited States v. Cruikshank, 92 U.S. 542, 553, 23 L. E4.
588 (1876).

543 F.Supp. at 210 (footnote omitted).

3. Implying Pederal Powers to Requlate Private Military Groups

The Supreme Court, in Presser, recognized that the -
federal government, as well as the states, could regulate private
military associations:

Military organizations and military drill and parade
under arms are subjects especially under the control of
the government of €very country. They cannot be claimed
as a xright independent of law. Under our political
system they are subject to the regulation and control of
the State and Federal Governments....

116 U.S. at 267 (emphasis suppliegd) .

There are a number of additional sources from which to
imply federal power to regulate private military'activity. First,
Article I, section 8 of the Constitution, gives to Congress broad
powers to raise and regulate armies.>? Implicit in these powers (or
neéceszary and proper to their implementation) is the right to
prevent others from taking military force into their own hands.

National Guard is the only authorized militia on the state level.
Gilligan wv. Morgan, 413 U.S. 1, 9 (1973) . As the Court recognized,

2 Article I, section 8 provides that Congress shall have

the power: r[t]o raise and Support armies ... [t]o make rules for
the Government and Regulation of the land angd naval forces ... [t]o

Union, suppress Insurrections and repel Invasions; [t}o provide for
organizing, arming and disciplining, the Militia ... reserving to
the States .,. the Appointment of the Officers, and the Authority
of training the Militia according to the discipline prescribed by
Congress ...%. '
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the federal government is authorized under Article I, section 8, to
provide for organizing, arming and disciplining the Guard. King v.
St. Vincent’s Hospital, 502 U.s. 215, 216 n.2 (1991); Perpich v.
Department of Defense, 496 U.s. 334, 344-46 (1990). Plainly, the
federal government's authority to regulate state militias should
permit similar restrictions upon private military'activity'as well.

Third, federal power to regulate paramilitary activity
can be derived from the government’s right to prevent
insurrections; implicit in that right ig the pPrerogative to take
reagonable steps to prevent an insurrection before itg occurrence.

Cf. Martin v. Mott, 25 U.S. 19 (1827) ; Raymond v. Thomas, 91 U.s.
712 (1875).

Fourth, the federal government undoubtedly has broad
power to protect itself from destabilizing forces. As a New York
State appellate court observed in another context:

There can be no justification for the organization of {3

private military]l force. Its existence would be
incompatible with the fundamental concept of our form of
government . The inherent potential danger of any

organized private militia, even if never used or even if
ultimately placed at the disposal of the government is
obvious. Its existence would be sufficient, without
more, to prevent a democratic form of government such as
ours, from_functioning freely, without coercion, and in
accordance with the constitutional mandates.

Application of Cassidy, 268 A.D. 282, 51 N.Y.S.2d4 202, 205 (248
Dept. 1944), aff’d, 296 N.Y. 926, 73 N.E.2d 41 (1947) (emphasis
supplied) . See also Vietnamese Fishermen’s Ass‘n, supra, 543
F.Supp. at 216 (finding regulation furthered a "vital government
interest because the proliferation of private military
organizations threatens to result in lawlessness and destructive
chaos") .2

Fifth, and finally,_notwithstanding the recent Supreme
Court ruling in United States v. Lopez, 1995 W.L. 238424 (April 26,
1995), federal regulation of private militias can be based upon the
authority of Congress *[t]o regulate Commerce ... among the several

Activities Control Board, 367 U.S. 1, 95 (1961), the Supreme Court

action to protect against threats to itself -- even without
evidence of military training or military activity in the United
States. While the cases upholding regulation of the Communist

Party have not been explicitly overruled, they have been largely
discredited.
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States...." under Article 1, section 8, clause 3 of the
Constitution (the Commerce Clause). While the Court'g decision in
Lopez may engender some uncertainty concerning the scope of
Congressional authority under the Commerce Clause, it seems clear
that legislation regulating private military organizations meetsg
the criteria established by the Court’s decision.*

In Lopez, the Court Struck down the Gun-Free School Zones
Act of 1990, which made it a federal offense "for any individual
knowingly to possess a firearm at a place that the individual knows
or has reasonable cauge to believe, is a school zone." 18 U.s.C.
§ 922(q) (1) (a). 1In reaching its decision, the Court distilled its
prior decisions based upon the Commerce Clause, and identified
three categories of activity that Congress may regulate under the
Commerce power: (1) the use of the channels of interstate commerce ;
{(2) the instrumentalities of interstate commerce, or persons or
things in interstate commerce, even though the threat may come only
from intrastate activities; and (3) those activities that have 3
"substantial affect® on interstate commerce. Id. at * 6. After
noting that the statute did not implicate the first two areas, the

Court focused its analysis on the "“substantial affect,» concluding
as follows:

The possession of a gun in a local school zone is in no
sense an economic activity that might, through repetition
elsewhere, substantially affect any sort of interstate
commerce. Respondent was a local student at g local
school; there is no indication that he had recently moved
in interstate commerce, and there is no requirement that
his possession of the firearm have any concrete tie to
interstate coumerce.

Id. at * 11.

brivate military activity from the legislation at issue in Lopez.
Most importantly, the regulation concerns groups of people -- and
weapons that have, Presumably, been transported across state lines
-- "in interstate commerce. " Id. at * 6. Moreover, the activities
of these organizations, which are comprised of large groups of

N In his majority opinion, Chief Justice Rehnquist noted

that the Court‘s decigion ‘may in gome cases result in legal
uncertainty,® but pointed out that "Congress has operated within
this framework of legal uncertainty ever since thisg Court
determined that it wag the judiciary’s duty ‘to say what the law

is’*" Lopez, 1995 WL 238424 at = 10 (quoting Marburvy v. Madison, 1
Cranch. 137, 177 (1803) ).
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individuals, have a far more "substantial affect® on interstate
commerce than a "local student at a loecal school."s 14.

4. Disclosure of Membership Lists

the secretary of state @ copy of its constitution, by-laws, rules, -
regulations and cath of membership, together with a4 roster of its
membership and list of its officers.

The authority to compel such disclosure was limited,
however, by the Supreme Court in NAACP v, State of Alabama, 357
U.S. 449 (1958) and its progeny. In that case, the Court
recognized that an order of a state court requiring the NAACP to

membership lists because the state had failed to show a substantial
interest in obtaining them. Similarly, in Gibson v. Florida
Legislative Investigation Co., 372 U.S. 8539 (1963), the Court
stated that the test to reconcile the governmment’s interest in
seeking disclosure of an organization’s members and the members’
right to freedom of association is whether the state can
"convincingly show a substantial relation between the information
sought and a subject of overriding and compelling state interest.
372 U.S. at 54¢. See also Bates v. Little Rock, 361 U.S. 516
(1960); Louisiana ex rel. Gremillion wv. NAACP, 366 U.S. 293

(1961) .¢

s This is even more likely if the definition of a
'paramilitary organization were to require the participation of g3
winimum number of persong. For example, Conmnecticut’s statute

defines a private military force ag "any group of five or more
persons organized or associated together in g camp, group,
organization, company, association or society, or in any other
wmanner, for the purpose of drilling or maneuvering with firearms or
other dangerous weapons, or with imitations, copies or replicas
thereof, or for the purpose of giving or acquiring military
training or experience... . n Conn.Gen.St. § 27-101.

In several of the "Communist Party" cases, the Court
found a compelling interest Justifying disclosure of ‘the names of
members. See, e.4., Uphaus V. Wyman, 360 U.S. 72 (1959) (state’s
compelling interest in self-preservation justified disclosure of
the names of persons who attended summer camps allegedly operated
by subversive organizations) . See also Communist Party of United
(continued.. .)
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There are several compelling government interests to
justify obtaining the membership lists of private military
associations. For example, the identity of members would be
important to the federal government for the purpose of locating
weapons and understanding the nature of the military activities
engaged in or contemplated by the groups.

In addition, the federal government‘s well-recognized
power under the Commerce Clause to require licensing and
registration in connection with firearms and ammunition would
similarly provide the authority to require disclosure of membership
lists and an inventory of weapons. See generally 18 U.S.C. S 921,
€t seq.; 26 U.S.C. S 5841, et seq.’

S. Conclusion

Regulation of paramilitary groups by the federal
government is both permissible under the Constitution and
appropriate in view of the threat these organizations pose. Any
regulation should be based upon clear legislative findings, and
should define the groups to be regulated, focusing on their
military activities. Statutes which are already on the books in
clogse to two dozen states provide guidance for defining the groups
and the prohibited activities.

Elizabeth Holtzman
Ronald J. Levine
Joshua F. Scheier

¢(...continued)

States v. Subversive Activities Control Board, supra, 367 U.S. 1;
Barenblatt v. United States, 360 U.S. 109 (1959) ; Wilkinson v.
United States, 365 U.S. 399 (1961) . As noted above, however, the
continuing viability of the "Communist Party" precedents is
questionable.

7 A  number of constitutional scholars at Harvard
University, New York University, the University of Southern
California and other institutions were consulted in the preparation
of this wemorandum. None seriously doubted the federal
government’s power to regulate paramilitary organizations under
appropriately drafted statutes.
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To guarantee a republican form of government to the States
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Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Republican Form of
Government Guarantee Act”.

SEC. 2. FINDINGS,
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Congress finds that—
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(1) section 4 of article IV of the Constitution

—

2 | provides that the United States shall guarantee a re-
3 publican form of goirernment to the States;

4 (2) organized criminal actions are an mereasing
5 threat to the republican form of government in some
6 States;

7 (3) people who are responsible for upholding
8 the laws of the United States and the several States,
9 or people who assist them, have been threatened,
10 harassed, and assaulted because of these activities;
11 (4) this violence is having a chilling effect on
12 the democratic process because Americans are afra.id
13 to participate in town hall meetings, express their
14 views publicly, or take part in the political process;
15 (5) most victims are targeted solely because of
16 their views or activism on controversial political is-
17 sues such as gun control, abortion, environmental
18 matters, or the role of government in society;

19 (6) this violence is causing a breakdown of law
20 and order in many parts of the United States;

21 (7) this violence has increased in part because
22 of unfounded exaggerations about the impact of re-
23 cent firearms laws such as the Brady Law and the
24 ban on assault weapons, as well as baseless conspir-
25 acy theories regarding the government;

Octuber 27, 1995 (252 pm )
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immune fo acts of domeéstic terrorism. The Oklahoma
City bombing andthe arrests of Timothy McVeigh and -.
Terry Nichols also” introduced many citizens to the an-
gry, volatile;* conspiracy-laden -world of the _militias:
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‘ter Monday S convlctions on all charges, is opening yet .
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ing upon:their conspiratonal bellefs —a dramatxc in-
. crease in°militia-related crime.-
i In February, :Washington . State M1ht1a members
were ‘convicted on weapons and’éxplosives charges.
Testimony: in. court showed that the _group pracnced'
% shooting using pictures of Attorn
. e 3




ame -

‘targets of threats and:hostile" acts. I,
eceived anonymous télephone calls
the office and at: home..’A; fake

- single bullet was mailed
to my home with a message stating,
*‘The nekt Jbullet _wul di

“Then- came the attack in my ga-
rage on Jan: 30, 1994, t.hat dlanged
my ‘life. “Do your job.' ‘Record our -
documents ** my assallant said over
and over. “You are a _messenger to
all the recorders, This’ could happen
to them, too.” " 2 o
-*: Aside from my feelmgs of fear an-

plexed a.bout who would go to such

clprder of Stariislais County in central-
C lfomia, a sleepy-soundmg title un-

Attacks on local .
.off_1c1als are, _threats'
to democra“

t'ﬁ‘ t harassmg and intimidating offi-
ialls*like 'me is a way to attack the

‘they régard as the’enemy:

terrorize a coun record-
1Y California alone, clerk-recorder: ty

er. My nonpamsan office’ handled _few

ed- -threats ranging from fist
po dxng > intimidation -

sthre@ts’ of harm. ‘This is p
égue, 1lla _war against demociacy

swer_came-more-than ‘a" year-lat
when, after~ exhaustive -efforts by
F.B.L anleS -agents and localla '

»-All nine, were members ot the’ Juns
Christian Assembly. a shadowy group -
specna.hzmg in tax protests a.nd other

.a Federa.l jury ln Fres-
no, Calif., convncted him and the eight
- other defendants They are currently
awaiting sentencing. .

- ger and, disbelief, I was totally per-."

= “You are guilty of treason.””. He then

Although 1 was relieved when the
verdicts were announced, my emo-

tions were constrained. My life has’

changed. I now carry a gun and have

- been trained in martial arts. For the'

" last three years, guards were with me
24 hours a day. Even though my at-
tacker is going to prison, I still live
under heavy security. Last month, a

" man came into our office, quickly took

photographs of my staff, and hurried
out.
" Other recorders I know are being
.threatened. A man recently told ‘a
county clerk in the San Francisco Bay
Area: “You know what happened to
that woman in Modesto. You better be
careful.”

According to the Justice Depart-
ment, every county in California has
formal “militia groups. Just last

' month, several people with militia

-ties were arrested in two Northern

. Californid counties after authorities
; said-they were “found .with blasting

caps and 500 pounds ot ~high explo-
- sives; stolen from a rhine in Montana.

- I'm most familiar with What is hap-
pening in California; but the problem
is nationwide. The recent siege by the

- -Republic of Texas-group; essentlally_ )
! began with “‘paper_terrorism". — the

“tiling of bogus liens. According to the

-, Anti-Defamation - League, .anti-gov-

efnment extremists are using ‘‘com-

**mon law” courts and similar tactics

ln at least 23 states. %.. .-
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It is difficult to comprehend or

misguided patriotism embraced by
these people. For example, after 1
refused to record one man’s ulegal
“common law"” lien, ‘he told me’

5~ corporate United . States, -and-.the;

laws you enforce restnct my God
glven rights.” " - - _.'w-

Efforts are being made to stop the-
lntimldauon After I was attacked,
California enacted a law making it a

to threaten a public official, =5 .
their employees or families. A bill, dn.,
the California Legislature right now:

' «convey the anger and crazy sense of ,:.
crimes, including the attack o' me. v S

would take some pressure off cou.nty
recorders by moving - disputes to
their proper forum, the courtroom. If-
someone- demanded that “we_file. a-
bogus lien, we could ref the cas to
a Judge immediately. :..>
In " Washington, Representauve
Charles Schumer of New York, who'
has led" the fight agal.nst the. militia
movement, and my Representative,
Gary Condit of Cahfomla, are seek-
ing Federal penalties ‘on crimes as-
sociated with.threats to public offi-
cials. In too many -cases,-local offi-
cials are intimidated by the militias.
The Govemment _has’ the :ultimate
responsibility to’ preserve our Consti-
tution against the- dxrect assault by
these groups.” Yet so! 'many’ legisla-
tors-in Washingtan' remain compla-
cent about the threat..’ o
As | begin my life anew I still find
it hard to discuss some of the details
of what happened to me:But I feel an
anger that’ wont go away, not only
against the self-styled patrlots who_
harass us; but also against those who,
express or' tolerate a certain “popu-.
list” support for anu-government ex-+
tremism.




