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LRM ID: RCJiaa eUDJECT] JUSTICE Draft Bill pn Intornot Oombllnfl Prohibition Act 
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LEQiSlATtVE REFERRAL 

MEMORANDUM 

K your wapooM to this rvquut tor Mivtn. la short («.g,, concurfnp comment), W9 prsfer that you respond by 
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You fflny Alaa MBpoMt by: 
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Concur 

_ No Objection 
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MEMORANDUM FOR RO"N AT .D Lb V Y 
QfQcc of the Atiiioci^c General Couoaol 

From flCDA/O^f^ PoUC^ 

Subjeui Jastico Draft BiU oa Internet GatnWirig Prohibition AJCI 

Thank: ynu for the opportur.iry to comment on tlic Justice Draft Bill on The 
interact Gambling Prohibition Act, Tlio biU rcprwjcnts an imporwnt effort in updating 
laws ĵ ovemiag the use of oomtQunication faciUties for purposes Oi gambling. However, 
there we a number of issues that Rhould be revievied with the current DOJ appioach. 

• First, the proposal's treatment uf lutemct Service Providers aad web developers who 
assist gamblijig related sites is vague. Th© bill defines "Infonnatinn a.s.<;istmg in ttie 
placing of bete or wagers" as "infomi ftHon biowingiy transmitted by an indivUiitul in 
the business ofbfiidKg ar wasertng tQi use in placing rcwsi viiig or othenvise 
enahling or facilitating a bet wager that violaios the applicable federal, state, tribal 
or local Uw". The concq>t of in thebusinesB of bemng or w?«2ering is not defined, 
Prcsumebly web developers or lotenint Service Providers wlio are amplyyaes ofthe 
gambling wdi .site arc in the bushiess of betting oi wagering. Ilowcvcr, the 
gambling Ann can contnia witli external web developers or Inremet Service 
Piuviders. Under what eLrcumBtances, if any , would the.se outside firms be In the 
buaincac of betting or wagering? 

News rapons of recent indicUutmts of Internet Gambling operations point out that onft 
ofthe imliclMients was identified eolaly as the Intemet Service! Provider for Winner's 
Way Casino.' The authons ofthis artide speculate thai the govenunent is takijig the 
position that "a person or entity providing a betting opei aiiou T̂ -ith Interact access io 
"engaged in the hU5ina«> uf betting or wagering" for Sec. 10S4 purposes," This broad 
inlctpietation ofthe law poseo a Bubstandal threat to lS?.s hwing little direct contaa 
with betting operations, Tne AdmiTnatration needs to carefiilly considti wlictlicr they 
want siir.h hrnad legislation. 

• Second, die cunent proposal is likely to be ineffective and mvy r.reaje diplomatic 
ptoblcms. Intemet gambling sites can always locate overseas. The proposal aski 
foreign countries to }i<«ist m prosecuting foreign lulciuet gambling fimis thot engage 
in wagers with American ciUzcus. Under the DOJ approach, we must ask for foreign 
assistance cvea thougb &e Amcticon citizen who gambles is not Mihject to federal 
prosecutioQ uni esc he or she is in the business of wagering and beaing. 

• Third, the proposal does not consider less burdensome methode of slowing the growth 
cf Intemet gemibling- It abould be poeaible to oignificantly conrrol the growth of 
Internet gambling by proliibiting the use nt credit card transactions wiiL htiemct 

' Intcroet Law, l ie NauowJ Tm Joumol, Kcoattl'i A. Fte«lmg and HonftW F. Wigguis. March iO. 1998. 



JUL-23-199g 16:38 DMB/LRD/ESGG 202 395 3109 P.04/08 

gambling sites. Credit card compames are involved in liagaiion with individuals who 
ore oeaking to repudiate credit card debt from Internet gambling. A tegulation ofthis 
type would protect credit card companies from fiituic litigation. Moreover, it could 
solve the international issues by prohibiting the credit card companies from from 
accepting credit card debt for imemet gambling itrclevant ofthe location ofthe site. 

• Fourth, the propoeal doea not advance the Administration's poaition on the Indian 
Gaming and Regulatory Act (IGRA). It ia insufficient for the Administration to 
simply clarify that section 1084 does not amend or repeal IGRA, when IGRA has 
been effectively neutralized by the courts and the unwillingness of some states to 
negotiate in good faith. It is unclear from my reading ofthis sutute if Indian tribes 
could offer Internet lotterie.s. This propoRal neftds in clarify the types of products tliat 
could be offered by Indian tribes through the Intemet. 

Current law on use of commimication fecilities for gambling does need to be 
updated given the sharp tale of technological change. However, the DOJ measure has a 
number of shortcomings. It appears to create potential legal problems for Internet 
Service Providers and web developers. It does not consider regulatory approaches such 
ac restrictione on credit card transactions that would be leos burdonflomc to tho growth of 
e-commerce related gambUng. It does not have an effective approach to controlling 
ofifthorc Interact gambling. Ii does not resolve problems associated with the growtii of 
the Intemet and the breakdown of IGRA. (Please see the attached memos to the DPC). 

Rr.onnmic Policy f1nft<; not support the presrnt DOJ bill on Intemet gambling in 
this form. 
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July 21, im 

MEMORANDUM FOR MARY SMITH 
Domestic Policy Council 

From 

Subject: 

Lynda do la Vina 
Deputy Assistant Secretary 

fsT Economic Policy Coordination 

MasterCard and Visa litigation and potential Impacts on 
Internet Gambling and E-commerce 

New litigation against credit card companies thAt facilitate transactions with 
Internet Gambling sites has potentially important ramifications for the Administration's 
policies on Intemet Gambling, E-Comraerce and Bankruptcy. This memo discusses 
issues related to this litigation. 

There has been litigation in CaUfomia, Wisconsin, and Alabama related to credit 
card debts Incurred on the Intomet. The California case (Providian National Bank v. 
Haines)' has recently been settled by Master Card. As a basis of tiiis lawsuit, MasterCard 
has agreed to a monetary settlemeni and has imposed restrictions on Interact casino 
merchants. These re$trictiotis include: 

• a requiremeni that Inieraei casino merchants post a notice ihat Imemct gambling may 
not be lawful in certain jurisdictions; 

• a requirement thut Intftrnftt rA?ino mftrnhnntK ARIC prnspentivft gamhlftrK to prnvirle the 
State or country in which they reside; and 

• a requirement that Internet casinos provide information that would allow credit card 
issuers to code the nature of the transaction. 

The blueprint offered by the settlement in this case would allow MasterCard to 
continue to enter into rclationahips with offahorc gambling entities even though tho DOJ 
is ciuTfintly prosecuting Intemet gambling cases. 

In a class-action lawsuit in Wisconsin, a UW-Madison student claims lhat 
MasterCard and MBNA America Bank are illegally facilitating Intemet Gambling.̂  The 

' See "MasterCard Sets New Rules For Online Gambling To Settle Lawsuit" AP Press Wire July 13 

* Segall, Cary, "Credit Cards Sued oa Gamblinfi," Madison Newipapers, Inc., Wisconsin State Joumal 
April 22, 19S9. r-r . 
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lawsuit alleges that credit card companies know these transactions arc crimiual. The 
lawsuit aalcs for refunds with interest of all money collected fjxim gamblŵ  And Triple 
damages based on Federal racketeering laws. The plaintiffs lawyer claims that any debt 
from an illegal gambling transaction is unenforceable. Tlie same law fum has filed five 
casea of this type in Alabama. 

This litigfltion hps important implications for the Treasun' and for the 
Administration. 

• Financial exposure to banks firom repudiation of Internet Gambling debis is relatively 
small at tliis time, but this problem could grow if Intemet Gambling becomes more 
popular. 

4* When debt repudiation or bankruptcy ocourc, illegal gambling lessee on credit cards 
are passed along to other consumers. The moral argument for bankruptcy refomi is 
reduced when credit card compames and banks enter illegal, risky transactions, which 
drive up costs to their customers who don't default. 

cr.: 

The private lawsuits benefit individuals who gamble on the Internet rather than other 
consumers who must pay higher debt costs because of Intemet gambling. The 
htigation also allows credit card companies to keep the rees rccoivod fiuui the Illegal 
Intemet gambling operation. 

It ie likely that Intemet gambling carmot .•succeed without access to credit card 
transactions. Inhibiting the growth of Intemet gambling through credit card 
companies muy be lê ib buideuaomc to growth of e-commcrcc than proposed 
regulations on Intemet Service Providers. 

D. Wilcox 
D. Bernstein 
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July 21,1999 

MEMORANDUM FOP. MARY SMITH 
Domestic Pohcy Council 

FROM: Lynda Y. de la Viila 
Deputy Assistant Secretary 

for Economic Policy Coordination 

SUBJECT: Fodcrd approachec to the Control of Internet Gambling 

Two approaches to the control of Intemet gambling are currently being discussed. 
The first approach involves use ofthe 1961 Wireline Act, the law the Department of 
Justice currently uses to prosecute Internet gamblers Thft second approach, a broader 
prohibition against Intemet gambling, is currently being considered in a bill proposed by 
Senator Kyi of Arizona. It is our currcul assebsmeaat that neither existing law or the 
broader prohibitions proposed by Senator Kyi, can effectively stop the growth of Internet 
gambling. Private litigation aimed at preventing credit card companies tiom collecting 
illegal gambling related debts might have a larger impact than the current proposals. 

Existing DOJ Policy: In 1998, the Department of Jueiice announced indictments 
of 14 individuals who owned or managed Internet Gambling operations. The individuals 
were indicted under a 1961 Wireline law that prohibited the placement of bets througli n. 
wire communication facility. This law has several limitations; 

• The dcfcndnnt must bo in the buoinece of betting and wagering. Thic includes 
professional gamblers, but docs not include casual gamblers. 

• The bets and wagers muat be transmitted by "wire communication." Wire 
communication generally means telephone, but is delined and can be interpreted more 
broadly. It is not clear whether wire ronnmimication.s pertain to satellite transmis­
sions or the IntemeL 

• The law does not pertain to bets outside this country. Tt may be difficult to prosecute 
owners and managers of Internet gambling sites if the managers do not know where 
bets originate. 

Tlicie ib' cuirently substantial uncertainty about DOJ's intentions with regard to 
prosecutions of Intemet Gambling under the Wireline statute. The statute does not define 
the responsibility of Internet service providers, one person in the recent Indictment was 
identified as the Intemet Provider for "Winners Way Casino.'̂  DOJ may be taking the 
position that an ISF that provides a web site owner with access to the Intemet is in the 
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business of betting or wagering. Hiis tanprrtation has substantial inipUcations for e-
oommeroc. 

The Kyi bUl: A biU introduced by Senator Kyi uf Aiizona takes a much broader 
approach to the regulation of Intemet gambling. This bill has 22 cosponsors and h^ 
pa^sS^e Senat. Judiciary Committee by a vote of 16 to 1. The provisions ofthe Kyi 
bill: 

• Make Internet gambling illegal for aU individuals, not just individuals in a gambhns 
business. 

« Make individuals in ?> ŝ JTrihling huRlncss who participate in Internet gambling subject 
to a $20,000 fine and four years in jail. 

• Allow United States law cnfoiccroent agencies to get court orders that would force 
Internet Service Providers to deny access to gambling sites and to cooperate with 
Federal Rubpoenas. 

• Provides exemptions for fantasy sporta and tho horse racing industry. (Operator of 
Jai Lai arc asking for similar exemptions.) 

This brief review of proposals that address the issue of Internet gambUng, 
however, raises some further questions. 

• It aopears that existing law governing Intemet gambling is constrained and 
msufficient in dealing with the technology related lo iiiici uet gambling, 

• The potential legal responsibilities of Intemet Service Providers who assist gambling 
related sites is not clearly estabUshed under current Isw* and that the approach m the 
Kyi bill may be burdensome to small Internet Service Providers. 

• Tl is not clear that gambling can technologically be banned from the Internet. Sô e 
experts believe that Intemet gambling operations will be able to obtam service from 
offshore Internet Servir.e prnviHftre or could simply altemate among domestic hiteraet 
Service Providers.' 

It may be possible to h'm.t the growth ffrTnT'-^'T yf1Tr>?1̂ "P preventing credit 
r̂ rri nompanie<̂  frnm prnressiwy Intemet gftmhlinff tTt̂ nsacTlons. There havc bccn some 
private lawsuits over Intemet gambling transactions (sec my memo on potential impacts 
of credit card litigation) but there has been no Federal oversight or litigation in this area. 

CC: D-Wilcox 
D. Bernstein 

' See "Internet Gaiablias Hard to PcUce," Tlie Charleston Uasetre, May VI, lyiif. 

TOTfiL P.08 
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I-

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

If your responsa to thia request for viewa is short (e.g., concur/no comment), we prefer that you respond by 
e-mail or by faxing us this response sheet If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative aaslstant 

You may also respond by; 
(1) calling the analyst/attomey's direct line (you will be connected to voico mall If the analyst does 

not answer); or 
(2) sanding us a memo or letter 

Please include the LRM number shown above, and the subject shown below. 

TO: Ronald E. Jones Phone: 395-3386 Fax: 395-3109 
Office of Management and Budget 
Branch-Wide Une (to reach legislative assistant): 395-3454 

FROM: (Date) 

(Name) 

_ _ (Agency) 

(Telephone) 

Tho following is the response of our agency to your request for views on the above-captioned subject: 

. Concur 

No Objection 

„ No Comment 

..̂  See proposed edits on pages _̂  ^ 

Other: 

, FAX RETURN of pages, attached to this response sheet 



1 TEXT 
2 
3 Section 1081 of title 18. United States Code, is amended 
4 
5 (1) in paragrq)h (5), as so designated • 
6 . . 
7 (A) by striking *Svire comnnuucation*' and inserting "communication"; 
8 (B) by inserting •*satellite, microwave" after "cable** and before **or"; and 
9 (C) by inserting "(whether fixed or mobile)" after "connection" and before 

10 "between". 
11 
12 (2) by adding at the end the foUowing terms: 
13 
14 The term "infonnation assisting in the placing of bets or wagers" means 
15 information knowingly transmitted by an individual in the business of betting or wagering 
16 for use in placing, receiving, making, or otherwise enabling or facilitating a bet or wager 
17 that violates the applicable federal, state, tribal, or local law but does not include 
18 
19 (1) the transmission ofinformation for use in news reporting of wagering 
20 activities, as long as such transmission does not solicit or provide 
21 information for the purpose of facilitating or enabling the placing or receipt 
22 of bets or wagers in a jurisdiction Vi*ere such betting is illegal; 
23 
24 (2) any posting or reporting of any educational infonnation on how to make a 
25 legal bet or wager or the nature ofbetting or wagering; or 
26 
27 (3) advertiang relating to betting or wagering sent or broadcast from a 
28 jurisdiction where such betting or wagering is legal, as long as such 
29 advertising does not solidt or provide infonnation for the purpose of 
30 facilitating or enabling the placing or recript of bets or wagers in a 
31 jurisdiction where such betting is illegal. 
32 
33 The term "transmission" or "transmit" means to place, send, receive, transfer, post, 
34 disseminate, or otherwise convey from one person or place to another 
35 
3 6 The tenn "bets or wagers" means the staking or risking by any person of 
37 something of value upon 
38 
39 (A) any contest or game based whole or in part on chance, induding a lottery; 

^1 (S) one or more sporting events or contests, or one or more performances of 
^2 the partidpants in such events or contests, including ai^ scheme ofa type 
43 described in section 3702 of title 28, United States Code; or 

-1-



1 
2 (C) a ftiture contingent event not tmder the person's control or influence 
3 
4 with an agreement or understanding that die person or another person will or may receive 
5 something of value as a resuh of such stake or risk. However, the term does not mclude 
6 . . 
7 (A) a bona fide business transaction in securities or commodities of the nature 
8 govenwd by the federal securities and trading laws ofthe United States; 
9 

10 (B) a contract of indemnity or guarantee, or 
11 
12 (C) a contract for insurance." 
13 
14 Section 1084 of title 18, United States Code, is amended 
15 
16 
17 (1) by striking the title and inserting "Use ofa communication facility to transmit bets 
18 or wagers; penalties". 
19 
20 (2) in paragraph (a) by: 
21 
22 (A) by inserting "(1)" after "Mty" and before "for; 
23 (B) by inserting 'Nvithin the spedal maritime and territorial jurisdiction of the 
24 United States, or any place outside the jurisdiction of any nation which has 
25 a knowing efiFect in the United States" after "commerce," and before "of 
26 bets"; 
27 (C) by striking "on any sporting event or contest," after "wagers" and before 
28 "or; 
29 (D) by inserting "(2)" after "or" and before "for**; and 
30 (E) by inserting "within the spedal maritime and territorial jurisdiction ofthe 
31 United States, or any place outside the jurisdiction of any nation which has 
32 a knowing effect in the United States" after "commerce," and before 
33 "which". 
34 
35 (3) strikuig paragraph (b). 
36 
37 (4) in paragraph (c) by: 
38 (A) by rtriking "(c)" after "paragraph" and inserting "(b)" and 
39 (B) by inserting "or Tribe" after State. 
40 
41 (5) in paragraph (d) by: 
42 (A) by striking "(d)" after "paragiupb" and inserting "(c)"; 
43 (B) by striking "common carrier, subject to the jurisdiction ofthe Federal 



1 Communications Commission," and inserting "person or entity"; 
2 (C) by inserting "tribaT after "State," and before "or"; 
3 (D) by inserting "used by a subscriber" after "be" and before "for"; 
4 (E) by striking "or receiving gambling information in interstate or foreign 
5 commerce" and inserting "bets or wagers, or information assisting in the 
6 pladng of bets or wagers, through interstate or fordgn commerce, within 
7 the spedal maritime and territorial jurisdiction of the United States, or any 
8 place outside the jurisdiction of any nation which has a knowing effect in 
9 the United States"; 

10 (F) by inserting "tribal" after "stale," and befi)re "of, 
11 (G) by strikii\g "common carrier" and inserting "person or entity"; and 
12 (H) by inserting ".tribal," after "State" and before "or". 
13 
14 (6) inserting the following new paragraph (d): "Nothmg in this section shall repeal or 
15 amend the rights or privileges accorded tribes under the Indian Gaming Regulatory 
16 Act of 1988.25 U.S.C. § 2701, et seg." 
17 
18 (7) in paragraph (e) by inserting at the end "The tenn "Tribe" or "tribal" refers to an 
19 Indian tribe, as defined under section 4(5) of the Indian Gaming Regulatory Act of 
20 1988,25 U.S.C. § 2703(5)." 
21 
22 (8) inserting the followmg new paragraph (f): "This section shall not prohibit the use 
23 of a communication facility in the operation of a state-operated lottery (mcluding a 
24 multi-state lottery jointly operated by several states), so long as such lottery-
25 
26 (1) only transmits bets or wagers to or from states that have explidtly 
27 authorized the operation of such a lottery withm their borders" 
28 
29 (2) if authorized by a state to operate within its borders, complies with all 
30 other laws of that state; 
31 
2̂ (3) only recdves bets or wagers fi^m state-authorized locations that are open 

33 to the public generally, and does not enable betting or wagering to be 
34 transnutted to or fiom private residences or unauthorized locations; and 
3 3 
36 (4) is Otherwise in compliance with federal law. 
37 
38 REDLINE-STRIKEOrrr VERSION 
39 
40 § 1081. Definitions 
41 
42 As used in this chapter: 
43 

-3-
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The term "gambling ship" means a vessel used prindpally for the operation of one or more 
gambling establishments. Sudi term does not include a vessel with respect to gambling aboard 
such vessd beyond the territorial waters ofthe United States during a covered voyage (as defined 
in section 4472 ofthe Internal Revenue Code of 1986 as in effect on January 1. 1994). 

The term "gambling establishment" means any common gaming or gambling establishment 
operated for the purpose of gaming or gambling, induding accepting, recording, or registering 
bets, or canying on a policy game or any other lottery, or playing any game of chance, for money 
nr other thing of value. 

The term "vessel" indudes every kind of water and air craft or other contrivance used or 
capable of bdng used as a means of transportation on water, or on water and in the air, as well as 
any ship, boat, barge, or other water craft or any structure enable of floating on the water. 

The term "American vessel" means any vessel documented or numbered under the laws of 
the United States; and includes any vessd which is ndther documented or numbered under the 
laws ofthe United States nor documented under the laws of any fordgn country, if such vessel is 
owned by, dianered to, or otherwise controlled by one or more dtizens or residents of the United 
States or corporations organized under the laws of the United States or of any State. 

The term "wut|«̂ »̂ "û "'̂ *̂ "̂ I^Pil^^^i&cility" means any and all 
instrumentalities, persoimel, and services (among other things, the receipt, forwarding, or delivery 
of communications) used or usefiil in the transmission of writings, signs, pictures, and sounds of 
alj. kinds by aid of wire, cable, P^l i i l l l i l i i l ' i^^ other like connection 

i between the points of origin and reception of such transmission. 
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§ 1084. Ttaitsmisslon of wagering infornmion; penalties W^^^^^^M^^^hi^^^t^^itii 

(a) Whoever being engaged in the busmess ofbetting or wagering knowingly uses a 
communication facility 

for the transmission in interstate or fordim commt 

f bets or wagers, 
or information assisting in the placing of bets or wagers on any apofting event er 
contest, or 

for the trartsmission of a communication in interstate or fi^rdioi 

which entitles the redpient to recdve money or credit as a result of bets or 
wagers, or for information assisting in the placing of bets or wagers. 
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shall be fined imder this title or imprisoned not more than two years, or both. 

(b) Nothing lu tills section sliall be tomliued to prevem tlit tiaimnisAiou hi hitci state ui 
foreign eommeree ef infonnation for use in news reporting of sporting events or eontcstS;-or fbr 
the tiamuiiasiuu uf iufonnatiou'cslsting in ihc pladng uf btts ui wagers on-a sporting event ui 
tuiilest fiom a state ui fordgn countiy wliei-e bttling ou iLat apoitiiig event or eeutest is legal 
irrto a state or fordgn tuuuUy hi which audi betUng is tegat 

Nothing cont^edrnthis section shall create immunity fi-om criminal prosecution 
under any laws of any State p""""" 

will be 
inteislaleoi 

(t^Pj When aiqi^ll^M^^llf ujumiou uaiiler, subject tc tlie jm-isdictiQu of tlic Fuleial 
ConrniunicatiouA CuimnlAMon, is notified in writing t>y a Federal. State, j^Hlor local law-
enforc<m|g î||CTc^ aoyLn| within its jurisdiction, that any facility fiimished by \t is bemg used or 

u- mm^^i.m£m-Mi^ for the purpose of transmittinK or recdving gambluig InfuiuiaUuu iii 

violation of federal, state, ^ B o r i o i S S ^ S P ^ 
discontinue or refuse, the leasing, fiimishing, or maintaining of such facility, after reasonable 
notice to the subscriber, but no ̂ lam|gw. penalty or forfdture, dvil or criminal, shall be found 
against any common c^iier i K M ^ ^ l i l l f o r any act done in compliance with any notice 
received fi-om a law enforcement agency. Nothing in this section shall be deemed to prejudice the 
right of any person affected thereby to secure an appropriate determination, as otherwise provided 
by law, in a Federal court or in a StatcfHUI or local tribunal or agency, that such fadlity should 
not be discontinued or removed, or should be restored. 

(e) As used in this section, the term "State" means a State ofthe United States, the 
District of Columbia, the Commonwealth of Puerto Rico, or a commonwealth, territory or 
oossession ofthe United States. ^^Smm^^m^m^m^^m^^M^^m 
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LEGISLATIVE HISTORY 

Section 1084 of Title 18 makes unlawfiil the use ofa wire communication facility to 
transnnt in interstate or fordgn commerce bets or wagers, or information assisting in the pladng 
of bets or wagers, on any sporting event or contest Section 1084 assists the various States, the 
District of Columbia, conunonwealths, territories, and possesions of the United States with the 
enforcement of their laws pertaining to gambling, boolonaking, and like offenses, and aids in the 
suppression of gambling activities by organized crime groups. 

In recent years, however, technology bas allowed for new types of dectronic gambling, 
induding interactive games on ̂  Intemet such as poker and blaclg'ack, which may not cleariy be 
included within the types of gambling currently made illegal by section 1084. As a result, it was 
necessary to amend section 1084 to eliminate any ambiguities in the law and to ensure that new 
types of gambling activities made possible by emerging technologies are prohibited. 

The growing availability of emerging technologies has had a prolific effect on gambling 
businesses. The Intemet and other new technologies have made possible types of gambling that 
were not feasible a few years ago (i.c. interactive Intemet poker operated fi-om a computer 
located in a foreign coimtry). Not only have these technologies created new mechanisms by 
which to gamble, they have made gambling anonymous and readily available to virtually anyone at 
any time and at any place where there is an Intemet hookup. As a result, the number of Intemet 
gambling sites has increased at an alarmingly rapid rate. At a March 23, 1999, Congressional 
hearing, Oliio Attomey General Betty Montgomery estimated that neariy 300 gambling web sites 
currently were operating on the Intemet. Intemet Gambling. Hearings before the Subcommittee 
qn Tedinolop;v, Terrorism and Govemment Information of the Senate Comm. on the Judiciary. 
106* Cong,, 1* Sess.(March 23, 1999) (statement of Ohio Attomey General Betty Montgomery). 
A recent study by the research group Christiansen/Cunmung Assodates estunated that between 
1997 and 1998, Internet gambling more than doubled, firom 6.9 million to 14.5 million gamblers, 
whh revenues doubling torn $300 million to $651 million. This growth has created several 
problems for federal, state, tribal, and local govemments in the oiforcement of thdr gambling 
laws. 

First, since the Internet allows virtually instantaneous and anonymous communication that 
is difficult to trace to a particular individual or organization, the potential for operators of Intemet 



1 gambling sites to successfully defî aud thdr customers is significantly greater than with traditional 
2 casino-style gambling. Fraudulent activities could range fi-om the manipulation of gambling odds 
3 to credit card theft. In addition, the anonymity allowied by the Intemet also makes the medium 
4 attractive to organized crime since it is difficult for law enforcement to detect and prevent crimes 
5 being committal by unknown and untraceable persons: 
6 
7 Second, because the Intemet provides people with the opportunity to gamble at any time 
8 and firom any place, Intemet gaming presents a greater danger for compulsive gamblers and may 
9 cause severe finandal consequences for the player and those dependent on the player's resources 

10 (e.g., dependent children). 
11 
12 Last, because the Internet is both anonymous and widdy available, it is much more 
13 difficult to prevent minors fi-om gambling. Currently, gambling businesses have no reliable way of 
14 confirming that gamblers are not minors ŵ o have gained access to a credit card and are gambling 
15 on thdr websites. 
16 
17 These problems are exacerbated by the intemational scope of the Intemet. While the 
18 United States has determmed that there is a strong law enforcement priority to prohibit Intemet 
19 gambling, other countries, including Australia, have chosen to allow unrestricted Intemet 
20 gambling or, in the altemative, to regulate betting and wagering on the Intemet. The amendments 
21 to section 10S4 do not interfere with the operation of these legal gambling operations, so long as 
22 such operations do not transmit bets or wagers to or fi^om the United States. In feet, the 
23 amendments do not alter the existing prohibition on the transmission of bets or wagers, or 
24 information assisting in the placing of bets or wagers, m "interstate or fordgn commerce" by 
25 those in tbe betting and wagering business. Currently, law enforcement agendes prosecute 
26 individuals engaged in the business ofbetting or wagering in foreign countries who knowingly 
27 transmit iUegal sports bets and wagers to or fi^om U.S. residents. These agencies will continue to 
28 prosecute such cases, as wdl as prosecute matters involving the transmission of non-sports 
29 betting and wagering, under the amended section 1084. As for the enforcement of section 1084 
30 agamst those betting and wagering businesses operating in foreign commerce, the United States 
31 shall attempt to procure the cooperation of fordgn govemments in enforcing the prohibition of 
32 Intemet gambling within the United States, when fordgn gambling operations transmit bets or 
33 wagers, or infonnation assisting in the placing of bets or wagers, to the United States. 
34 
35 As noted above, section 1084 currently includes the transmission of bets or wagers, or 
36 information assisting m the placement of bets or wagers, in "interstate or fordgn commerce." In 
37 recent years, however, virtual betting parlors accepting bets firom individuals in the United States 
38 have attempted to avoid the application of United States law by locating themselves outside ofthe 
39 United States and beyond the reach of "interstate and fordgn commerce." See e.g. United States 
40 v. Montford. 27 F.3d 137 (5th Cir. 1994) (overturning a conviction under section 1084 based on 
41 communications between the United States and a boat on a "cruise to nowhere" because the 
42 communication did not involve fordgn commerce as the boat bad no contact with fordgn country 
43 or waters within jurisdiction of fordgn countiy). Amcndmg section 1084 to prohibit the 
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1 transmission of bets or wag^ "within the spedal maritime and territorial jurisdiction of the 
2 United States, or any place outside the jurisdiction of any nation i^ch has a knowing effect in the 
3 United States," assures that these busmesses cannot avoid the prohibition of Intemet gambling 
4 within the United States. 
5 -
6 A comprdienave prolubition of illegal Intemet gambling can be efficiently accoR̂ )lished 
7 through federal kgUlative effisrts. Indeed, the interstate nature of Intemet gambling has resulted 
8 in states encourâ ng the fisderal government to take tbe lead in tackUng Intemet gambling. 
9 Protection ofthe integrity of states' pofides regardiî g gambling requires a federal prosecutorial 

10 option when commuiiicationfiidlities are used to fedUtateiU^dgunbling. TheNational 
11 Assodation of AttomQ^ General (NAAG) has in recent months confirmed to both Congress and 
12 the National (jambling Impact Study Commission that it supports revising fisderal law to clarify 
13 that Internet gambling is prohibited. See e.g. Intemet Gambling. Hearings before the 
14 Subcommittee on Technologv. Terrorism, and Govermnent Information of the Senqte Comm. on 
15 the Judiciaiv. 106* Coqg., 1* Sess.(March 23,1999)(statement of Wisconsin Anomey General 
16 James £. Doyle). Consequently, the federd govemment is in the best position to balance the 
17 various interests of the states with the broader policy interest in prohibiting Intemet gambling and 
18 its associated societal ills. 
19 
20 The amendments to Chapter 50 of Titie 18 accomplish the following: 
21 
22 (1) clarify that section 1084 applies to all betting or wagering (not merely betting or 
23 wagering on spons events) and includes the transmission of bets and wagers over 
24 any communication facilities; 
25 • 
26 (2) require any entity or person, notjust a common carrier, that provides a fadlity to 
27 an individual in the business ofbetting and wagering to cooperate with law 
28 enforcement agendes; 
29 
30 (3) apply section 1084 to those engaged in the business of bettmg or wagering who 
31 are located outside the territorial jurisdiction of the United States, when those 
32 individuals knowingly fiudlitate or aid in unlawfiil betting and wagering by 
33 transmitting a bet or wager, or information assisting in the placing ofa bet or 
34 wager, to or firom an individual located within the United States; 
35 
36 (4) amend the definition of various terms contained in section 1081; 
37 
38 (5) clarify that section 1084 does not prohibit tbe lawfiil use of communication 
39 fedlities in the operation of state lotteries; and 
40 
41 (5) clarify that section 1084 docs not amend or repeal IGRA 
42 
43 Several definitions were dther added to or amended in section 1081 that directly affect 



1 section 1084. These changes were necessary to eliminate any doubt as to which individuals, and 
2 to what activities, the statute applies. A definition for "infonnation assisting in the placing of bets 
3 or wagers" was added to ensure that those engaged in tbe business ofbetting or wagering who do 
4 not directly accept bets or wagers but nonethdess fedlrtate or enable betting or wagering, are 
5 liable for thdr actions. Sffi fi^ United States v. Miller. 22 F.3d 1075 (8* Cir. 1994)(conviction 
6 for aiding and abetting tmdo- section 1084 uphdd for Geor^a defendant who obtained ddly point 
7 spreads firom another Geoigia bookmaker vibô  in tuni, obtained tiie information via telephone 
8 fix>m Las Vegas); United States v. McLeod. 493 F.2d 1186 (7* Cir. 1974Xdefendant prosecuted 
9 under section 1084 for copying Las Vegas line infonnation for football games and rdaying such 

10 information to co-<lefendant via tdq>honc to Indianapolis for use on pariay cards). It also 
11 situations where individuals in the fauaness ofbetting tnd wagering set up "shell" phone numbers 
12 or Intemet dtes wUch enable individuals to bet or wager. Ss& United States v. Kellv. 395 F.2d 
13 727 (2d CSr. 1968Xdefendant engaged in giving "information asdsting in the pladng of bets or 
14 wagers when he fijmished prospective bettors with tdq̂ hone number and code name thaL 
15 informed him, when number was called, that caller was ready to place a bet). 
16 
17 Recognizing that limitations on the transmission of information could potentially rdse First 
18 Amendment concems if a definition of "mfonnation assisting in the placing of bets or wagers" 
19 infringed on protected speech, the definition contdns several exceptions. The first is a news 
20 reporting exception that wdghs tbe interest of Intimate news reporting against an imerest in 
21 protecting the public fi-om the distribution of gamblmg-enabling information by those in the 
22 business ofbetting or wagering. Under the exception, the transmission of "news reporting 
23 information" is only not protected is if it is transmitted by an individual in the business ofbetting 
24 or wagering in order to enable or fiwilitate illegal wagering. See Village of HoflBnan Estates v. 
25 Flioside. Hofiman Estates. Inc.. 455 U.S. 489.496 (1982Xthe First Amendment does not protect 
26 an offer to engage in an unlawfiil transaction or activity). 
27 
28 The new definition of "information assistmg in the placmg of bets or wagers" also reflects 
29 the Supreme Court's recent opinion in Greater New Orieans Broadcasting Association, It̂ c„ et al. 
30 V. United States et al.. No 98-397 (June 14.1999), which discusses the legaUty of prohibiting 
31 broadcasters fi-om carrying advertising about legal privately operated commercial casino gambling 
32 operations. In Greater New Orieans. tiie Court determined that the prnhihitinn nf «Hvftrtigi>m<»nfc 
33 of lawfiil private casino gambling by broadcast stations located vî ere gambling is legal is 
34 unconstitutional. For the most part, amended section 1084 does not prohibit advertising over 
35 commimication fkdlities for legal gambling operations. We recogmze that section 1084 may 
36 result in advertisements for a legal form of gambling m one state flowing over mto a state where 
37 tiic same form of gambling is ill^aL However̂  it is appropriate for Congress to not favor the 
38 gambling ornon-gambling states in these circumstances. Non-gambling states, howevo-, are not 
39 left unprotected by the amendments to section 1084. The one type of gambling advertising tiiat is 
40 prohibited l>y section 1084 is that advertising designed to enable or fiicilitate the pladng or 
41 receiviuR of bets or wagers in a state where such ̂ ts or wagers are illegal. This exception is 
42 designed to protect non-gambling states' interests in upholdmg their gambling polides within the'u" 
43 borders. 
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1 To fiuther darify tiie scope of tiie statute, definitions of "transmission" and "bets or 
2 wagers" were added to section 1081. The definition of "transmission" makes dear that pladng, 
3 sending, recdving, transferring, posting, dissemmating, or otiierwise conveying bets or wagers, or 
4 information assisting in the pladng of bets or wagers, is induded within the statute. This 
5 definition supports the interpretation of many courts that section 1084's "transmission" language 
6 applies to those individuals in tbe business ofbetting or wagering who "recdve" bets or wagers, 
7 or information assisting in the pladng ofbets or wagers, fi-om others. See e.g.. Uiuted States v. 
8 Pezzino. 535 F.2d 483,484 (9tii Cir.) (per curiam), cert, denied, 429 U.S. 839 (1976) (finding 
9 that section 1084 forinds "tiie use of interstate facilities for sending or receiving wagering 

10 information"). In addition, the definition of "transmisaon" is intended to indude the 
11 dissemmation or posting ofrnfinination on tbe Intemet and other emerging technologies. Tbe 
12 definition of "bets or wagers" makes clear what constitutes a bet or wager for purposes of section 
13 1084. 
14 
15 The last revision to section 1081 is that the definition of "wire communication fadlity" 
16 was changed to "communication fecility." This change removes any doubt about whetiier" 
17 microwave, satellite, or other communication fadlities that do not transmit through landline cables 
18 or wires are included in section 1084. 
19 
20 Since section 1084 involves more tiian the "transmission of wagering infonnation," the 
21 titie of the section was changed to "Use of a communication facility to transmit bets or wagers; 
22 penalties." This titie more accurately reflects the scope of section 1084. 
23 
24 Paragraph 1084(a) was amended to make dear several points. The scope of section 1084 
25 was expand^ to include all bets or wagers over a communications facility, not merely bets or 
26 wagers on sporting events or contests. In addition, paragraph 1084(a) was divided into two 
27 subsections. The first subsection confirms that an individual in the business of lietting and 
28 wagering is prohibited fi-om transmitting bets or wagers, or information assisting in the pladng of 
29 bets or wagers "in interstate or fordgn commerce, within the spedal maritime and territorial 
30 jurisdiction of the United States, or any place outside the jurisdiction of any nation which has a 
31 knowing effea m the United States." The subsection also ^ves the United States broader 
32 jurisdictional authority to enforce section 1084, thus addressing the problems found in United 
33 States v. Montford discussed above. The identical jurisdictional fix was made to tbe second 
34 subsection, which pertains to the use of a conununication fiuality to receive money or credit as a 
35 result ofbets or wagers or infonnation assisting in the placing ofbets or wagers. This subsection 
36 is designed to prohibit the transmission of telegraphic money orders, credit card charges, and the 
3 7 like to those engaged in the business of betting or wagering. 
38 
39 Since section 1081 now contains a definition of'information assisting in the pladng of 
40 bets or wagers," tbe exceptions to "infonnation assisting in the pladng ofbets or wagers" found 
41 in paragraph 1084(b) became unnecessary, as the exceptions were incorporated into the 
42 definition. Consequentiy, 1084(b) was stricken and 1084(c) became 1084(b) and 1084(d) became 
43 1084(c). 
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Paragraph 1084(b) was amended to make it appUcable to any person or entity, not only a 
common canier subject to tiie jurisdiction of tiie Federal Communications Commission. Since 
new tedmologies may be provided by fadUties owned or operated by non-common earners, this 
amendment was necessaiy to provide Uw enforcement agendes witii tiie tools necessary to 
enforce section 1084. Paragraphs 1084(b) and (c) now ateo contain refisrences to Tribe or 
"ttibal" Tbis change recognizes the soverdgntyoflndian tribes and enable tn ĉs to enf̂ ^ 
thdr customary or tribal laws witiiin tiidr nspcctive jurisdictions. Also, the phrase "or receiving 
gambling infonnation in intcretate or fordgn commerce" after tiie word "tnmsmitting" m 1084(c) 
was eliminated. Since section 1081 now includes a definition of "ttansniission,"which expbatly 
mcludes tiie "recdpt" ofbets or wagen. or infonnation assisting in tiie pladng ofbets or wagers. 

11 this dause became redundant and unnecessaiy. 
12 
13 A new paragraph 1084(d) was added to the section. This paragraph provides that section 
14 1084 does not reped or amend the Indian Gaming Regulatory Act (IGRA). This paragraph is 
15 intended to address concerns tiiat amendmg section 1084 would make illegal tiiose gambling 
16 activities occurring entirely on Indian lands tiiat are cunently legd under IGRA In addition, a 
17 definition of "Tribe or tribal" was added to paragraph 1084(e), following tiie description of a 
18 "State." This definition reflects tiie definition of "Tribe" contdned in IGRA. 
19 
20 A new paragraph 1084(f) was added to tiie section to protect legd state-operated 
21 lotteries. This paragraph insures tiiat existing multi-state lotteries tiiat allow individuals in 
22 multiple states to purchase chances in the same lottery are not made illegal by tiie amendments to 
23 section 1084, espedally since these lotteries may use communication facihties to transmit bets or 
24 wagers, or infonnation assisting in tiie pladng ofbets or wagers. The statute, however, only 
25 protects state-operated lotteries and does not allow for tiie transmission ofbets or wagers to or 
26 fi-om states where such lotteries are iUegd, or for the transmission ofbets or wagers to or fi-om 
27 unauthorized locations or private residences. 
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