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Paul AcetB, State - 647-2302 
Connie PhUpnt, State - 736-4853 
Abe Avidor, USDA - 690-2079 
Prisoilla Joseph. USDA - 690-1171 
Michelle Larldn, HHA - 205-8313 
Michael Erikscio/HeaTher Selin, CDC - (770) 488-5767 
Les Simon, USDOC - 482-3981 
Brian Goggin, USDA - 720-1139 
Laurie Curry, USDOC - 501-0787 

Bruce NeuUng, USTR 

Tobacco Demarche to Bucharest 

Attached ,5 a draft cable lo the U.S. Embassy in Bucharest ntgarding Romania's excise 
tax on tobacco. It has been cleared by USTR's General Counsel's office ai«l I believe it sums up 
Oie position the interagency group reached on Monday. Please get back to me by noon on 
ThSks '='̂ nmients and clearances. My phone is 395-6153 and my fax is 395^579 

FEB 03 ' 9 3 1 7 : 5 8 Pf iGE.00 1 
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1- This is an action request-see paragraphs 3-6. 

2. Washington agencies appreciate and have reviewed The vnf .• r, 

the r l in T h t of̂ ^̂ ^̂ ^̂ ^ "garettes containing Romax̂ ian tobacco. After considering 
resJo^ri. S I K ^ ^ 7 have concluded that a USG 

7S^£'^^V^-ps^-^^^-=:t 
DLrtmL«l ^ *^CTimmtory aspect of the tK. by itself, will not contrilmte to this .Sect 
DiscnmuiiBon only staft coMUmption ftom foraen to IOMI toWo whU= leavi„ 

-- W. ^ conceded about ti,c di.crimiiMtoty natur. of Romaiia's „,w excise ^ on ciga r̂oe.. 

i ? e m f ^ r S ^ ' ^ ° , i ' "^^ obligaaom und.r Article ffl,2 ofthe WTO 

- Cigarette smoking has seriotjs public health consequencea Hiah ta»e, ™ 

:K::i=cr -^'-Ssxsrn 
progreas. ^ ^= "'^ - 'l»t forrnn if there has not been satia&aory 

P£B 03 ' 9 9 1 7 : 5 8 P H S E . 0 0 2 
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0 curb smotong. From tlie USO's point of view, therefore, it is sigmficant that the higher excise 
toxes might W anti-smoking effects even though this was not the GOR's intern in imposing 
them. Abobtion ofthe local concession would bring the tax into confonnity with WTO rules 
while promoting public health. 

S. Articles IILl and IIL2 ofthe WTO agreement read in relevant part follows: 

Begin text: 

1. The contracting parties recognize that internal taxes and other internal charges...should not be 
applied to imported or domestic products so as to afford protection to domestic production. 

2. The products ofthe territory of any contracting party imported into the territory of any other 
contracting party shall not be subject, directly or indirectly, to internal taxes or other internal 
charges of any kind in excess of those applied, directly or indirectly, to like domestic products 
Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to 
imported or domcsnc products in a manner conttaiy to the principles set forth in paragraph 1. 

Bad Text. 

In conversations with GOR officiaJs, post can cite the text of Articles in.l and IU 2 and should 
discuss the excise tax in tcinis of the norms dierein. The GOR should be encouraged to Uve up 
to Its international obligatiDns. Post should not suggest, howevCT, that a decision has been made 
to bnng a WTO case if the tax is not corrected. That decision wouJd require a carefiij weighing 
of legal, diplomauc, and policy considerations that go beyond the immediate issues in this case, 

^J.?^^!'^^ ^^^^ '° ^^^^ ̂  considered response from The GOR prior to the next meeting of 
the WTO Agnculnire Committee in Geneva on March XX. The U.S. is likely to raise the issue 
m Geneva unless we have received credible signs that Romania intends to bring the tax into 
conlormity with WTO rules. 

7. Post's assistance is appreciated. 

FEB 03 ' 9 9 1 7 : 5 3 PnGE-0.03 
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Februaiy 3.1999 

TO: Paul Aceio, State - 647-2302 
Brian Goggin, USDA - 720-1139 
Michelle Larkin, tlHS - 205-8313 
Michael Eriksen^cather Selin, CDC - (770) A88-&wr S ' l i o l 
Les Simon, USDOC - 482-3981 

FROM: Bennet Harman/Biucc Neuling ~ USTR 

Attached for your comments and clearance is a draft cable to the U-S. Embassy in Lima 
asking for background information conceming a Peruvian tax practice that Philip Morris believes 
discriminates against U.S. cigarette exports (copy of Philip Morris' letter also attached). Please 
get back to BTUCC by COB oa Thursday, if possible, with your reaction. His number is 395-6153. 

Paul, Brian, Les: Please obtain clearances as needed from the country desks within, your 
agencies. Thanks. 

D a r: c n a \ 
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1. This is an action request-see paragraph 3, 

2. Washington agencies are in receipt of a letter of January 21.1999, from Philip Morris Peru 
S.A. to post's commercial section regarding a new tax policy instituted by Peru on imported 
cigarettes. According to the letter, Peru levieia an excise tax on cigarettes of twenty-five percent, 
but the tax is not applied to imported cigareites and domestic cigaxettES in the same rnanner. In 
the case of domestic cigarettes, the tSTi is applied to the retail selling price net of the sales tax. 
For imported cigarettes, however, the tax is applied to a multiple ofthe importer's landed price 
(the CIF price plus the tariff). Although this is not explained in the letter, the multiple is 
apparently a device to equalize the excise tax burden on imported and domestic cigarettes, which 
otherwise would be skewed by the •difTeience between landed and retail prices. According to 
Philip Morris, the Goverruneni recently increased the multiple ftom 3.0 to 6.08, an increase of 
more than one hundred percent. The order changing the multiple is in Supreme Decree No 003-
99-EF of January 13,1999. Philip Morris does not explain how the multiple is calculated or why 
it was changed. It docs claim, however, that the multiple has been creeping up in recent years. 
The company is concerned that the new multiple results in discrimination against imported 
cigarettes. 

3. To help determine whether USG action is appropriate, post is requested to confirm the above 
information and answer the following questions: 

— Why does Peru have one system for imported cigarettes and another for domestic cigarettes? 
Why are excise taxes not simply levied at the reiail level for all cigarettes? Are other goods 
subject to a similar dual system? If so, have their multiples been adj usted? 

— How IS the multiple ofthe landed price calculated? 

- Why was the miiltiple changed on Januaiy 13? How realistic is the current multiple as an 
approximation of the difference between landed prices and Tetai! prices? Are retail prices six 
times higher than landed prices? 

- Is the GIF price denominated in foreign currency? If so, have adjustments in the exchange rate 
(i.e., the rate used to convert the CIF price to the landed price for purposes of calculating the tax) 
kept pace with domestic inflation? 

-> Whal is Peru's bound tariff rate on cigarettes? What is the applied tariff rate? 

~ What effect is the new multiple likely to have on U.S. exports to Peru? 

~ What public health policies, if any, does Peru have to ctirb cigarene smoking? Is there any 
link between these policies and the system of administering the excise tax? 

4. In conversations with GOP tax and other officials, post should take care not/not to suggest, 
that the USG has determined that the new multiple or the system of administciing the excise tax 
is discriminatory. Please consult reftel for fiirther information on U.S. tobacco trade policy. 



02/04/99 THU 15:28 FAX 202 690 7425 OPHS EXECUTIVE OFFICE 121007 
FEB 0 4 ' 9 9 0 Q : 5 3 FR CDC/QSH-OD 9 7 7 0 4 6 6 5 7 6 7 TO 3 1 2 0 2 5 3 0 6 3 6 0 P . 0 7 / 0 9 

02/03/E9 WED 15:06 FAX 12)003 

Please slug reply for USTR attn. B.Haimon and B.NeuIing. Post's assistance is appreciated. 

n *- r- r» r» o 
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Phil ip Morris Peru S-A-
Los Tdarcs 16S. Urfa vuicatio Aia^v^bitc 

Uma. Peru Tel (si i) -1BOO ^at yt9 - Di03 

January 21 .1999 
FIN-OOB-99 

Ms. Ursula Od iaga lannone 
Commercial A t t a c h ^ 
Embassy o f t h e Uni ted States of Amer ica 
Lima 

Dear Ms. Odlaga: 

The Govemment of Pern has recently Instituted tax policies that we bel ieve violate the 
national t reatment provisions of the World Trade Organization (WTO). W e need your 
assistancE to resolve the matter and provide the following as bacKground on the issue, 

Since 1996, Phil ip Morris Latin A m e n t a Exports (PMLAE) has exported Marlboro 
cigarettes f rom its rnanufactur i rg fecilrfrBS in the United Statas to Pcn j . Philip Morris Peru 
S.A. (PMP) W3S establ ished in July of 1996 for the purpose of managing the irnportation 
and distnbution o f Mar lboro cigarettes, 

E x c i s e T a x 

One of the fundamenta l principles of indirect taxation is that the incidence of the tax 
cannot discr iminate on the basis o f t h e origin of the goods. This norm has been embodied 
in imemationa) t rade agreements, such as GATT, as well as regional trade accorcis, such 
as lhe Andean Pact. The Govemment of Peru erpllcttly supports this principle through its 
membership in GATT, that was approved by the Uruguay round and which the Congress 
ratiriad through Low No 2&407 of December 16. 1994. In addit ion. Peru is a member of 
the Andean Pact, wh ich was created by the Treaty of Cartagena on May 26. 1959 and 
ratified by Execut ive Power on October 14, 19S9 in Law No 17B51. 

Prom tha outset of Its operations in Peru, PMP has faced unequal t reatment In the 
application of the excise tax (Impuasto Selectivo si Consumo (ISC)), which unfairly 
benefits domest ic producers. To determine the taxable base for the excise tax on 
imported cigarettes, the Gavemment applies a 'Mult ipl ier' to the importers landed price, in 
this rase GIF plus an external tariff of 12%.The multiplier is set by the Ministry of Economy 
and Rnance and in the pas,l few years it has crepj; slowly upward until f inally resting at 3.0 
as approved by Ministerial Resolution No 183.97-6F/1S of Or tober 7, 1997. This taxable 
base is subject to lhe excise tax of 25%. 

For cigarottes produced in Peru the excise tax is applied to the retail sell ing price net of 
sales tax ( Impuesto Genera l a las Vantas ~ IGV). On several occasions the cigarette 
importers h^ve expressed our dissatisfaction with this differcrnce in tax treatment to the 
Ministry of Economy and several congressmen. 

I2l 004 

FEB 03 ' 9 3 1 5 : 13 PPGE- 004 
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PhUlp Morris Peru S-A. 
Page 2 
January 21, 1999 

Supreme Decree No 003-9S-EF 

On January 13, 1999 the Government of Peru issued Supreme Decree No 0Q3-9S^EF 
which abruptly increased the multiplier for determining the excise tax on imported 
cigarettes from 3.0 to e.DB: an increasB of more than 100H. The decree applies only to 
•Imported cigarettes and there is no concurrent change in the taxable base for domestically 
produced cigarettes. 

The result of this discrimination is an injurious discrepancy In the i2x burden bome by 
importers as compared to that of the domestic producere. In addiiion, the sharp increase 
In the multiplier will require Philip Morris Peru S.A. to raise its prices to a level al which ir 
can no longer cornpele with the domestic producers. 

The net effect of applying this higher mulUpIier for imported cigarettes is to create a 
protectionifit barrier. This function falls more appropriately on external customs duties 
which are gbvcmed by international treaUes and other laws. Using this multiplier to 
determine the taxable base for imported cigarettes only appears to be a cJear attempt to 
circumvent these laws in order to provide domestic producers a compeiitive advantage in 
the form of lower tax incidence. 

The Inevitable conclusion We draw from our analysis of effects of Supreme Decree Nc 
O03-99-EF is that this Is a clear case of discrimination against imported products. As a 
result of this decree, cigarettes produced by American companies in the United States and 
exported to Peru will be subjected to a higher tax burden than the 
manufactured products. 

domeslic;ally 

It wpuld be appreciated if you can bring to the attenUon of Peruvian authorities their 
national treatment obligations under the WTO and ask that they immediately rescind 
Supreme Decree No 003-99-EF. 

I would be pleased to discuss this matter with you further and to supply supplemental 
materials if needed. 

Sincerel 

Finance and Administration Manager 
Zoltan Lukac 
General Manager 

xok TDTf iL PflG 
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With -Unis USAID Policy on tobacco, the Agency joins t:his national 
and international conununities in an affott to address the 
negative health effects and developTBent problems ejcacerbated by 
tobacco growth and consumption. 

l a T R L p . 0 4 
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Februazy i . 1959 

PAX THANSMISSION 

TO: jenje Walp 

Phone: {77G)48e-ll« p^, (770) 4Ba-1147 

PROM; John BorraKzo 
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OTMBER OP PAGES ( including this Cover page): 4 

Briaz^-Atwood on J a n J r y % 5 ? h . ' ^ g S S r r . g L d s ^ ' ° Adn^inistrator 



02/09/99 TUE 17:03 FAX 2022607425 OASH 0)003 
r t ^ ^ i a y g 11:05 L B A I D - G ^ H S U H N ^ ^ ^'^ ^ ^ ^ ^ ^ S 3 ^ 6 3 S 0 P . 0 4 / 0 5 

202 316 3732 P.02^04 

tJSAir) P o l i c y on Tobae CQ 

developing country pot3ulatifl«« f on transitioning ̂ nd 
burden i s ejroected i?̂ ®-̂ ***̂  without action t J ? . 
the role of^:S:co'pr^5:^^i^„^"Sr?ri r^c^gna^^s 
d.v.iop»ent Of many =r?S«s;'caSS?r!es''%i3 ^̂ '̂̂ '̂̂ ^̂  
the immediate need to identifv a l S J ^ f ^ - ^^eraby appreciates 
cppori:uniT:ies. This Pol?2y ?obfcS^r^"""^^ '̂ '̂'P̂  ̂ •̂'̂  rel«?ed 
sector goals and objectivas l ! ? ? designed to supDort 
Strategic Plan and o^SeJ S = Go5^i°'' Aĝ ncy"̂ ' " 
policy also s u p c o r t r S S ^ r l n t a ^ ^ a S r ^ r Policies^ This 
programmatic efforts ccmmur.ity policv ar,d 
marketing and usS tobacco prociuctic.i, prccessinc 

ef jo?t''dufto%^Si^,'%i2'''^^^"^ l^^ge-scale an.i-tob.ccc 
trSAlD Will und^rt;;; th«^5°?f!!!?!^=' l^ " ' ^ financial 

constraints 
to policy dialogue and progr^^^.'S^: related' 

Jitil?|aJacr^'p^!°Ses'^nS L°oSr'Ss''iS"' discussions related to 
inte™tionai%4 n ^ i o S l fola L c ^ ^ J j " Participation in 

Hu*an services ani thS ce^te?^ ?oi ^ ? ^ ""^^^^^^^^ H S a S ^ d 
bilateral discussions sucS a r t J o L inSSrt.?'"?-^"^'" "̂"̂  ̂ ^"^^h 
Agenda. USAlD w i l l encouraqe and suS««S the Ls./Japan Common 
these partners and other ; ! ? L ? ̂ P̂Pô "̂  anti-tobacco effo-ts bv 
governmental organ! L t t c n l ! ''̂  ?ovarnmer,tal and non-

^-^i-"^^^^^^^^ ^-tveen global 
the Agency Strategic pJJn S f ^ f ^T'^? articulated 

central BureJu^ have JSe i S i t u S i J^"!?^' .^^^^^^ Bureaus, and 
impact ̂ nti^tobacco a c t i v i S i s ?^ a?tf ̂ ^̂ ^̂ Ŝ "̂'̂ - "̂ "P̂ ^̂ ^̂ ^ l^i^S 
education, agricultural deve!«™^? ^i;S "^^^"^^ives i„ health, 
consistent with the Agencv stS?»^ ' n̂ "̂  economic growth 
related to tobacco! ^^""^^ Strategic Plan and other USG policies 

c3 tJSAiD w i l l not susDort thr. «^ ^ ̂  
nor w i l l i t support a^?Sus!nLr::??vi5ii°^"^^f ^ "="P tobacco production oramot-T^^ ^ c t l v i t i a s contributing to 

^^i^^i^B^^^ 
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source of income for lou-ihc-«>.o i' ^ 
local agricultural inieresis ?6 l l ^ l l k ^^^^ 
alternatives to tobacco and may iuDnoit^^''"?^ '̂'̂ ^ economic 
expansion of these alternatiSe^erSps introduction or 

t ^ a ^ ^ r T ^ ^ r ^ i ^ ^ ^ J ^ O P.licy guidance on 

identificltion of eJteJnat^^^'Iro^''S??!'^^"''^'' Activities and cperaticnal units, "^^^iva crops w i l l be provided to concerned 

J-l^^id'!^*an^ i l T t ' l J t n ^ l ^ H l t l ? tremendous health burden 
the developir^g world J h a L ^ r ^ . i ̂ -^T^'^^^^^"^*! countries anS 
today, and i t ^ i s estimatenhat%h; ^ ^ i ^ ^ ' l ^ . =i«c.Jcers m the vo-?2 
biUiun by the year 2025 TnnSJr number w i l l grov to i . g 
increased incom^:ranS L c ? e a s i ^ t ^ T ^ ^ demographic shifts, np-rnor,̂  """̂  increased saokmc bv wn̂ non - ' n « V ^ 


