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Richard Socarides .
Senior Advisor for Public Liaison : M"\/
White House :

1600 Pennsylvania Ave - W W /

Washington, DC 20500
Dear Mr., Socarides:

MTYV recently received an important wake up call from our audience that I want to share with
you.

According to a survey we completed last month, an overwhelming majority (91%) of young
people feel that hate crimes are a national crisis and that not enough is being done to prevent
them in the United States.*

Our poll’s key findings also included the following:

e 95% of young people support expanding federal hate crimes legislation to include sexual
orientation, gender and disabilities.

e 7 outof 10 feel that expanding the law will help stop hate crimes.

The survey was conducted as part of MTV’s 1999 pro-social campaign entitled “Fight for Your
Rights: Take a Stand Against Violence.” We think it is particularly important since the US
Congress is now considering expanded hate crimes legislation to cover gender, sexual orientation
and disabilities.

Enclosed is more information on the poll. I hope you find the information useful and relevant to
the work of your organization. If you would like further information on MTV’s Fight for Your
Rights: Take a Stand Against Violence campaign, please contact Stephen Friedman, MTV’s Vice
President for Public Affairs, at (212) 258-8539 or check out our website:

FightForY ourRights.mtv.com

Sincerely,
Judy McGrath _ : A
Presjdent
i
* 750 young people ages 12-24 were surveyed. Margin of error: +/- 3.5%. flght for your I'Ight S:

take a stand against violence
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MTV’S POLL SUPPORTS PRESIDENT CLINTON’S CALL FOR CONGRESS TO PASS HATE
CRIME LEGISATION AND THE ADMINISTRATION’S ANNOUNCEMENT TODAY ON
PREVENTING HATE CRIMES

MTV’s Poll Finds Young People See Hate Crimes As National Crisis;
- Want Government, Educators, Media To Take Action

95% Support Expanded Federal Legislation

New York, NY, April 6, 1999 — A poll released today by MTV: Music Television, as part. of its “Fight for
Your Rights: Take a Stand Against Violence” campaign, shows that the overwhelming majority (91%) of
young people feel that hate crimes are a national crisis and that not enough is being done to prevent them in
the United States. In addition, 95% of young people support expanding federal hate crime legislation to
include sexual orientation, gender and disabilities. Moreover, the poll found that the majority of youn
people would either be afraid or unwilling to redct if confronted with a hate crime and that 17% of 12 to 24
year-olds polled know someone who has been a victim of a hate crime. The poll results support President
Clinton’s call for Congress to pass expanded hate crime legislation. :

Said Judy McGrath, President of MTV, “Young people are both the primary victims and the main
perpetrators of hate crimes. This poll is a wake up call; they’re saying, ‘this is a serious issue and we want
the government, the media, and educators to do something about it.”

The poll found that 91% see hate crimes as a serious problem in this country, and 89% see them as a
national problem — not limited to just cities. The poll also found that young Americans do not think enough
is being done to prevent hate crimes; 95% support expanding the law to cover gender, sexual orientation,
and disabilities, and 7 out of 10 feel that expanding the law will help prevent hate crimes.

An overwhelming number of young people did not know about the existence of any community-based
campaigns or programs, and 62% don’t believe parents and 38% don’t believe teachers are discussing the .
issue of hate crimes with them. Nine out of ten think it is important for the media to play a significant role,

and 90% feel that entertainment figures can and should be an important part of an awareness/education
effort. -

The poll also found that nearly a third of respondents admitted to saying something negative or making a
joke about another person for being gay, of a different race, for their gender or for being disabled, and
between a half and two-thirds admitted to having seen or heard someone else ridicule them.

Said McGrath, “This problem is rooted in the fact that there is a lack of education and access to information
on this topic. This poll tells us that far more needs to be done to teach tolerance, understanding and respect

for others and a primary focus for any anti-hate crime campaign should be the young people of this
country.” '

--more--

MTV PRESS OFFICES 1515 BROADWAY NEW YORK, NY 10036
PH: 212 258 8000 FAX: 212 258 8759
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MTV’s “Fight for Your Rights: Take a Stand Against Violence” is a yearlong campaign aimed at raising
- “awareness and providing actionable solutions’ to youth. violence; “Fight For :Your Rights: Take A Stand

«"‘Against Violence™ involves special programming, Publi¢ Service Announcements, grass _roots events, and

MTV News special reports all designed to give MTV’s audience a voice in the national debate on Violence
and to provide them with tangible tactics to take a stand against violence. - T =

* This poll is conducted by Penn, Schoen & Berland. The margin of error is plus or minus 3.6 % for all
groups. : IR ' '

MTV Networks, a unit of Viacom Inc., owns and operates five cable television programming services, --
MTV: Music Television, M2: Music Television, VHI, Nickelodeon/Nick at Nite, and TV Land -- all of
which are trademarks of MTV Networks. Information about MTV and M2 is available on MTV Online, on
America Online (Keyword: MTV) and the World Wide Web (http://mtv.com). s/press/hatefinall

Contact: Tina Exarhos IrenelFu_. L " GregBaldwin" Jeanine Smartt
MTV . MTV MTV . MTV
212-258-8727 - 212-258-8762 212-846-5949 212-484-6713
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MTV HATE POLL FACTS

Key Findings

Young Americans believe hate crime is a serious, national problem:

91% see hate crimes as a very or somewhat serious problem in this country.

89% think the problem effects all areas of the country.

When asked about a series of issues, 35% of respondents said that hate crime is the most important
or second most important issue to them.

59% say recent hate crimes point to a more serious problem. '
A majority of respondents (51%) say that hate crime is a very important issue (4 or 5 on a 5 point
importance scale).

Young Americans are aware of the hate crime issue:

4 out of 5 respondents had heard the term “hate crime”.

59% feel that recent hate crimes are not rare events but rather point to a more serious problem.
33% believe that the problem of hate crime has gotten worse in the past few months.

More than 4 in 5 respondents are aware that hate crimes are illegal.

Young Americans do not think enough is being done to prevent hate crimes:

95% support expanding the law to cover gender, sexual orientation, and disabilities.

7 out of 10 feel that expanding the law will most certainly help stop hate crimes.

There is little awareness of any community-based campaigns or programs which exist — only 8%
say that there are neighborhood campaigns or education programs on hate crimes.

Of all student respondents, 62% believe parents, and 38% believe teachers are not -discussing the
issue of hate crime with kids.

90% felt that it is important for the media to play a significant role.

89% felt that entertainment figures are important to the awareness/education effort.

In terms of impact on the issue, 15% say entertainment figures will have the greatest impact on hate
crime prevention (third highest after parents and teachers).

Young Americans admit to their own involvement in discrimination:

Nearly 1/3 of respondents admit to having said something negative about another person for being
gay.

Nearly 1/3 admitted to making negative comments themselves about people because of their race.
When any ridiculing or threats against gays and lesbians occurs, 31% of all those surveyed said
they didn’t care or that what they saw or heard against gays/lesbians was “okay because I wasn’t
the one who had said or done anything”.

16% of students and 33% of non-students admitted to having made negative gender-based
-comments.

--more--
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Hate crimes against multiracial/different race people

45% indicated that people they know have made negative comments about people because of their
race.

27% admitted to making negative comments about multiracial/people of a different race.

61% said they have seen or heard someone ridiculing multiracial/different race people behind their
back. .

When gauging reaction to any ridiculing or threats against multiracial/different race people:

11% said “it was okay with me, [ didn’t do or say it”

37% said “I was offended and wanted to walk away”

1% felt like the person deserved it

10% didn’t care

27% said “I wanted to say something but got too nervous™

21% know victims of hate crimes because of their race.

20% say they know someone capable of committing a hate crime against someone of a different
race.

Hate crimes against people with disabilities

32% say that people they know have made negative comments about people with disabilities.

23% admit to having made negative comments about people with disabilities themselves.

64% said they have seen or heard someone making a negative comment about someone with a
disability behind their back.

When gauging reaction to any ridiculing or threats against people with disabilities:

5% said “it was okay with me, I didn’t do or say it”

42% said “T was offended and wanted to walk away”

3% felt like the person deserved it

8% didn’t care - :

29% said “I wanted to say something but got too nervous”

47% say that they know people who would turn their backs on a hate crime against someone with a
disability.

17% say they know of a hate crime because of a disability

Gender based hate crimes

The data suggests that awareness and behavior related to gender-based hate crimes is different for

non-students compared with students.

- 23% of students say people they know have made negative gender-based comments, 42% of non-
students say the same thing. : ' -

16% of students say they personally have made negative gender-based comments whereas 33% of

non-students say they have.

22% of students say they have been worried that ridiculing could turn into something worse, 61%

of students say the same thing.

When gauging reaction to any ridiculing or threats against people because of their gender:

7% said “it was okay with me, I didn’t do or say it”

37% said “I was offended and wanted to walk away”

2% felt like the person deserved it

17% didn’t care

22% said “I wanted to say something but got too nervous”

17% say they know a victim of a gender-based hate crime.

This poll is conducted by Penn, Schoen & Berland Associates, Inc. The margin of error is plus or
minus 3.6 % for all groups.
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Clinton Turns to U.S. Issues

By Kevin Galvin
Associated Press Writer
Friday, May 7, 1999; 10:25 p.m. EDT

HOUSTON (AP) -- Back from visiting the troops in Europe,
President Clinton tended to domestic affairs Friday: a $700,000
fund-raising day in Texas and plans for a conference on school
violence after the Littleton, Colo., tragedy.

"*We have to understand there are forces at work in our society that
call on us to make an extra effort to protect our children from
violence," he said at a $450.,000 fund-raising luncheon for about four
dozen people in Houston.

While Clinton said parents, students, firearms makers and movie
moguls all should be reflecting on implications of Littleton, he urged
people to resist assigning blame. “‘Instead of saying, 'Whose fault is
this?," he said. ““we should all say, '"What can I do to take
responsibility?"

The president also planned to survey tornado damage in Oklahoma
during his two-day trip West. Clinton declared major disasters in
Oklahoma, Kansas and one county in Texas after powerful twisters
razed communities and left dozens dead.

"Our thoughts and prayers are with the people of Oklahoma, Kansas
and Texas, with the people of Tennessee who also endured terrible
storms and destruction,” he said.

Later Friday, Clinton was the featured guest at a $250,000 dinner in
Austin at the home of prominent Democrat and Clinton ally Roy
Spence. He had canceled a fund-raising trip to Texas scheduled the
week of the Littleton shootings.

He acknowleged protesters against the U.S. involvement in Kosovo
whom he saw saw along the motorcade route, and said he was often

reticent to resort to force.

I saw the people with their signs on the way in saying we ought to
end the fighting. Nobody wants to do it more than me," he said.

But on the same night that reports from Belgrade indicated NATO

5/13/99 10:04 AM
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dragged behind a pickup truck by a group of white men.

“"For me, as a white Southerner, the thought that a man could be
murdered because of his race in 1999 is heartbreaking," Clinton said.
"I hope that law will pass."

Keeping up the drumbeat, Clinton repeated his call for quick passage
of the hate-crime bill as he spoke at the new Austin-Bergstrom
International Airport outside the Texas capital. Moments after he
stepped off Air Force One, the president gave a prolonged hug to
Renee Mullins, Byrd's daughter.

"If we want to do good abroad, we have to be good at home,"
Clinton told the crowd of several hundred at the airport, recently
converted from a closed U.S. Air Force base.

© Copyright 1999 The Associated Press
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bombs had struck the Chinese Embassy, he offered a staunch defense
of the campaign to end ethnic cleansing in Kosovo.

“"People may have legitimate grievances," he said. **But ethnic
cleansing and killing people wholesale because of their race or
religion is wrong and the United States is in a position to stand
against it and we ought to."

Clinton said curbing school violence will require the same kind of
sustained national efforts that reduced teen pregnancy and helped
trim welfare rolls.

“"That is the kind of national commitment we need to protect our
children from violence," he said. *'I believe more than anything else
we need a grass-roots effort which involves every single American
from the White House down to the smallest community; a national
campaign that draws out everyone's commitment, all our resources
and depends upon everyone taking responsibility."

When, in the wake of Littleton, Clinton set up a White House
conference on school violence, he also urged students across the
country to reach beyond their own cliques to understand their
classmates better.

He said gun manufacturers would be involved. However, a list of
participants for Monday's conference featuring leaders in education,
law enforcement and entertainment didn't include advocates from the
other side of the gun-control debate.

The National Rifle Association, the nation's largest gun lobby, said it
was not invited. It scheduled its own news conference to announce
proposals that the NRA said can have an “"immediate and significant
impact on violent crime in America."

Clinton said that in addition to encouraging parents to communicate
more with their children and entertainment moguls to consider the
effects of their films, the problem of youth violence also requires new
gun-control measures.

"I hope we will be able to avoid another big fight in Washington
between the NRA and others," he said.

In addition to the gun lobby, he also singled out Hollywood.
*I think that there are challenges for those who influence our culture,
including the entertainment community," he said, adding that it was a

mistake to “trivialize relationships, or trivialize violence."

The president also voiced support for a hate-crime bill submitted to
the Texas legislature after the murder of James Byrd Jr., a black man

5/13/99 10:04 AM
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THE WHITE HOUSE

Office of the Press Secretary
(Austin, Texas)

For Immediate Release May 7, 1999

REMARKS BY THE PRESIDENT
UPON ARRIVAL TO AUSTIN-BERGSTROM INTERNATIONAL AIRPORT

Austin-Bergstrom International Airport
Austin, Texas

5:38 P.M. CDT

THE PRESIDENT: Thank you very much, Mr. Mayor. I want you to know,
folks, I spent some of the best days of my life in Austin, Texas.

(Applause.) And when Lloyd went up to make his remarks, I looked at the
Mayor and I said, being Mayor of ARustin may be the best elected job in
the United States. (Applause.) And he didn't dispute me.

I also want to thank Lloyd Doggett for his leadership on this and so
many other projects. We've been friends for many, many years. I was
elated when he was elected to the Congress and I can tell you he does a
terrific jobs for all the constituents of this district in Washington,
D.C. (Applause.)

Ladies and gentlemen, I'm very, very sorry I had to miss the dedication
-—- you know why -- the events in Littleton, Colorado, compelled me to
cancel. I do want to tell you, on Monday Hillary and Al and Tipper Gore
and I are going to have a very distinguished array of people from all
over the country to meet in Washington to organize a national campaign
against violence involving our children. And I know it will have the
support of every person here. (Applause.)

But I want to ask you to think a little bit about the significance of
this airport not only in terms of what it means to all of you, but in
terms of what it means to the future of America and how we ought to do
all of our business. Six years ago, when your air base was closed, you
saw that it did not have to be an economic setback. In fact, it could
be an enormous opportunity. Austin-Bergstrom International Airport
today is a testament to your unwavering commitment and vision.

For years, this airport had the following motto: "Bergstrom Air Force
Base: Global Power for America." Today this airport is still a symbol
of global power for America. It's a different kind of power. Where
military aircraft essential to our victory in the Cold War once landed
here, now boxes of software take off for markets around the world,
fueling our success in the new global economy. Where once pilots flew
reconnaissance missions to survey Cold War enemies, now they fly planes
that ferry high-tech visionaries between Silicon Valley and these
Silicon hills.

This airport will be your gateway to prosperity in the 21st century.
And I especially appreciate something that's already been mentioned,
that you pay tribute to some of Texas' finest citizens. I hope every
visitor will be inspired by Captain Bergstrom's courage and sacrifice;
by my good friend, Jake Pickle's life of service and compassion; by
President Johnson's bold vision and commitment to progress for all
Rmericans together; and by Barbara Jordan's incomparable voice for

5/13/99 10:11 AM
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justice on common ground. (Applause.)

Since I'm here today, I cannot help noting that the work of Lyndon
Johnson and Barbara Jordan is being carried on today here in Austin by
the state legislators who are trying to pass hate crimes legislation in
the name of James Bird. (Applause.) As you probably saw on the tarmac,
I was honored to meet with members of Mr. Bird's family. I know that
what happened to him was anathema to every good citizen in Texas, as
well as the United States.

And I ask you, as our men and women in uniform today struggle against
the killing, the rape, the looting, the uprooting of people, based

solely on their ethnic and religious background in Kosovo -- as they did
in Bosnia -- as we fight to reconcile people around, from the Middle
East to Northern Ireland -- here in ARmerica, if we want to do good

abroad, we have to be good at home. We have to stand up for what is
right. (Applause.)

We have to acknowledge that there are differences among us that we
celebrate; there are differences among us that are real differences, and
we are compelled to disagree; but underneath it all, as the Founders of
our Republic recognized, there is our common humanity and our equal
dignity. And we must always stand for it. If we want to be a force
against ethnic cleansing and genocide around the world, we have to be a
force for harmony and community, here at home in every place in the
United States. (Applause.)

And so I close with the point I tried to make at the beginning. I want
you to think about what this represents and how you did it. What it
represents is a commitment to a common future, where no one is left
behind and everybody has a chance. How you did it is by working
together, across all the elements of this richly textured community. If
you think about it, we could solve all of our problems that way. Thanks
for the model.

Good luck, and God bless you. (Applause.)

Wait a minute. (Applause.) I want to do one other thing. I want to
thank the Barbara Jordan Elementary Choir -- (applause) -- and the
Pflugerville High Schoocl Band. Thank you very much. (Rpplause.) How
about a little more music? Let's go. (Applause.)

END 5:45 P.M. CDT
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M. Chairman, Members of the Committee, thank you for the opportunity to testify today
on the important and troubling issue of hate crimes. The Administration very much appreciates
your decision to hold this hearing. President Clinton and the Attorney General have remained
deeply committed to prosecuting and preventing hate crimes since the 1997 White House
Conference on Hate Crimes. We continue to dedicate significant time and resources to this
issue. The battle against hate crimes has always been bipartisan, and this Committee has always
been at the forefront of that battle. Members of this Committee have long recognized that hate
crimes have no place in a civilized society, whether based on the race, religion, ethnicity, sexual
orientation, gender, or disability of the victims. In 1990 and 1994, the Committee strongly
supported the enactment of the Hate Crimes Statistics Act and the Hate Crimes Sentencing
Enhancement Act. In 1996, the Committee responded in a time of great national need by quickly
endorsing the Church Arson Prevention Act. | I'am hopeful that you will respond once again to
the call for a stronger federal stand against hate crimes, and that you will join law enforcement
officials and community leaders from across the countr}; in support of S. 622, the Hate Crimes
Prevention Act of 1995. The bill enjoys bipartisan support in both the House and the Senate. If
enacted, this legislation will continue the tradition of forceful Congressional action to eradicate

hate crimes.

Unfortunately, recent events have 'only reemphasized the devastation that hate crimes can
bring to a community. This past February, in Sylacauga, Alabama, the body of 39-year-old

Billy Jack Gaither was found bludgeoned with an ax handale and charred on a pile of burmed
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tires; killed, as one paper described it, “for being himself." Last October, in Laramie,
Wyoming, Matthew Shepard, an openly gay young man, was found badly beaten and tied to a
fence. He died five days later from 18 blows to the head. The state charged two men with the
murder; one defendant has pled guilty to the murder, and the second awaits trail on first-degree
murder charges. And last June, the nation was horrified by the dragging death of James Byrd,
Jr., an African-American man. We, as a nation, sit in stunned silence at the hatred and brutality

of these crimes.

Preventing hate crimes and eliminating bigotry and bitterness are among our most
important challenges. There is never an excuse for violence against an innocent person. But
these kinds of attacks — committed because the victims look different, practics a different faith,
or have a different sexual orientation — threaten America’s most cherished ideals. They represent
an attack not just on the individual victim, but on the victim’s community. And their impact is

broader because they send a message of hate. They are intended to create fear and dissension.

These incidents and other hate crimes like them are not just a law enforcement problem.
They are a problem for the entire community: for our schools, for our religious institutions, for
our civic organizations and for each one of us as individuals. And when we come together to
réspond to these crimes, we help build communities that are safer, stronger and more tolerant.
All of us working together -- at the federal, state, local, and community levels -- must redouble

our efforts to rid our society of hate crimes.

1. The Prob C nt Efforts



A. Accurate Reporting

First, we must gain a better understanding of the problem. The data we have now are
adequate. As a result of the Hate Crimes Statistics Act, enacted in 1990, the FBI began
collecting information from law enforcement agencies around the country. In 1991, the first year
that the FBI reported its findings, 2,700 law enforcement agencies reported 4,560 hate crimes. In
1997, the last year for which we have statistics, 11,211 law enforcement agencies participated in

the data collection program and reported 8,049 hate erime incidents.

8,049 hate crime incidents represent almost one hate crime incident per hour. But we
know that even this disturbing number significantly underestimates the true level of hate crimes.
Many victims do not report these crimes. Police departments do not always recognize hate
crimes. Many don’t collect any hate crime data. And about 80 percent of those that do, even
some in large metropolitan areas, report few or no hate crimes in their jurisdictions, even when

most observers conclude a larger problem exists.

B. Training

There are many ways to improve our data collection. First and foremost, increased hate
crime training for law enforcement officials is essential. Police officers must know how to
identify the signs of a hate crime. What might appear to some as 2 crime like so many others,

can turn out, upon investigation, to be motivated by bias.

Some of you may know that, about a year and a half ago, the Department of Justice

launched a multi-faceted Hate Crimes Initiative. Improving data collection and enhancing law
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enforcement training are strong components of this initiative. To meet these goals, we recently
commissioned a study by Northeastem University to survey some 2,500 law enforcement
agencies in order to better understand and improve police reporting practices; and we brought
together state police academies, police chiefs, state attorneys general and others around the
country to develop uniform curricula for hate crime training. As a result of these efforts, the
Department now has available three law enforcement training curricule on hate crimes -- for
patrol officers, investigators, and a mixed audience.  We also work with communities in their
own training and outreach efforts. Next week, Bill Lann Lee, the Acting Assistant Attomey
General for Civil Rights, will attend a conference in Ogden, Utah, entitled “The Changing Faces
of Hate.” This conference, sponsored by the Utah U.S. Attorney’s Office, the Simon Wiesenthal
Center, Weber State University and the Utah Task Force for Racial and Ethnic Fairness will
explore the ways communities can come together to eradicate these horrendous crimes and .

educate communities about understanding and tolerance.

C. Prosecutions: Current Law

Identification and reporting are, of course, not a complete answer. We must also ensure
that potential hate crimes are investigated thoroughly, prosecuted swiftly and punished soundly.
Our long term goal must be to prevent hate crimes by addressing bias before it manifests itself in
violent criminal activity. In the meantime, however, it is imperative that we have the law

enforcement tools necessary to ensure that, when hate crimes do occur, the perpetrators are

/

identified and swiftly brought to justice.

One thing we know for certain, is that we are most effective when we work together. The
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centerpiece of the Department’s Hate Crime Initiative is the formation of local working groups in
United States Attomeys’ districts around the country. These task forces are hard at work
bringing together the FBI, the U.S. Attomey’s office, local law enforcement, community leaders
and educators to coordinate our response to hate crimes. The groups are assessing the hate crime
problem in their local areas and developing specific strategies to respond to the problem. While
Jocal law enforcement has the primary role in responding to and pursuing these crimes, federal
law enforcement can provide additional resources and can assist with training. And by involving
community organizations in these working groups, we are enhancing our ability to prosecute
these crimes. Quite simply we are more effective when we enjoy the trust and support of the
community. Community support makes it easier to uncover information, enlist witnesses to

testify, and solve cases.

The principal federal hate crimes statute, 18 U.S.C. §245, prohibits ccrtain hate crimes
committed on the basis of race, color, religion, or national origin. It prohibits the use of force, or
threat of force, to injure, intimidate, or interfere with (or to attempt to injure, intimidate, or
interfere with) "any person hecause of his race, color, religion or national origin,"” and because of
his participation in any of six "federally protected activities" specifically enumerated in the
statute. The six enumerated "federally protected activities," written into the law 30 years ago
when Congress first enacted the statute, are: (A) enrolling in or attending a public school or
public college; (B) participating in or enjoying a service, program, facility or activity provided or
administered by any state or local government; (C) applying for or enjoying employment; (D)
serving in a state court as a grand or petit juror; (E) traveling in or using a facility of interstate

commerce; and (F) enjoying the goods or services of certain places of public accommodation.
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We have made these cases a top priority. And the great majority of state and local law
enforcement officials do their best to investigate and prosecute hate crimes that occur in their
communities. In fact, most hate crimes are investigated and prosecuted at the state level. But
we want to make sure that federal jurisdiétion to prosecute hate crimes covers everything that it
should. Concurrent federal jurisdiction is needed to authorize the federal govemment to share its
law enforcement resources, forensic expertise, and civil rights experience with state and local
officials. And in rare circumstances — where state or local officials are unable or unwilling to
bring appropriate criminal charges in state court, or where federal law or procedure is
significantly better suited to the vindication of the federal interest — the United States must be

able to bring federal civil rights charges.

D. Federalism

The most important benefit of concurrent state and federal criminal jurisdiction is the
ability of state and federal law enforcement officials to work together as partners in the
investigation and prosecution of serious crimes. When federal jurisdiction does exist in the
limited hate crimes contexts authorized by 18 U.S.C. §245, the federal government's resources,
forensic expertise, and experience in the identification and proof of hate-based motivations often
provide an invaluable investigative complement to the familiarity of local investigators with the
local community and its people. It is by working together cooperatively that state and federal
law enforcement officials stand the best chancq of bringing the perpetrators of hate crimes

swiftly to justice.

It is useful in this regard to consider the work of the National Church Arson Task Force,
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which operates pursuant to jurisdicticn granted by 18 U.S.C. §247 and other federal criminal
statutes that have no limitations analogous to the "federally protected activity" requirement of 18
U.S.C. §245. Created almost three years ago 10 address a rash of church fires across the country,
the Task Force's federal prosecutors and investigators from ATF and the FBI have collaborated
with state and loca! officials in the investigation of each and every church arson that has occurred

since January 1, 1995.

The results of these state-federal partnerships have been extraordinary. Thirty-four
percent of the joint state-federal church arson investigations conducted during the life of the Task
Force have resulted in arrests of one or more suspects on state or federal charges. The Task
Force's 34% arrest rate is more than double the normal 16% rate of arrest in all arson cases
nationwide, most of which are investigated by local officials without federal assistance. More
than 80% of the suspects arrested in joint state-federal church arson investigations during the life

of the Task Force have been prosecuted in state court under state law.

(CHOOSE OPTION WHEN WITNESS LIST FINALIZED]

OPTION A - NO SC SLED WITNESS

[We have a particularly effective example of these partnerships in South Carolina,
where a team of agents from federal, state, and local law enforcement agencies worked
hand-in-hand to briog to justice a group of Ku Klux Klansmen responsible for wave of
crimes across the north-eastern part of that state. Representatives from the Justice

Department and several state district attorneys offices met to chart the course the
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investigation would take. These meetings were admittedly not without a bit of political |
infighting, but the agents went through to comparing the statutes involved, the available
resourc?s, and the potential terms of imprisonment for state V8. federal prosecutions. In
the end, they decided it made sense to use both sources of jurisdiction. So they formed a

joint federal-state task force.

Both the federal and state governments‘de\"oted agents, prosecutors, and supporting
resources to the joint investigative team, which used the nationwide subpoena power of a
federal grand jury sitting in Charleston, South Carolina. Federal agents from the FBI and
ATF rode together as partners with agents of the South Carolina State Law Enforcement
Division (SLED) and the fire departments from the counties affected. Their investigation
led to five Klansmen being charged with two church arsons, the assault with Intent to kill a
black mentally retarded man, arsons of several migrant camps, and various firearms
offenses. To date, these are the only convictions of members of an organized white
supremacist group arising out of the rash of church fires. Those five Ku Klux. Klansmen
stand convicted on both state and federal offenses and have been sentenced to serve real

time prison terms of between 15 and 21 ¥ years.]

[OPTION B: SC WITNESS USE BALLINGER INSTEAD: In April, the co-chairs
of the Task Force joined U.S. Attorneys in Indiana and Georgia to announce the
indictment of & defendant for ten fires in those two states, the largest number of fires
charged to any one defendant during the life of the Task Force. One of the Georgia fires

resulted in the death of a volunteer firefighter, and injuries to three others. It was a local
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officer in Indiana involved with that district’s church arson task force that recognized the
name of the defendant when he heard a report on an ambulance pickup for severe burns.
He questioned the suspect at the hospital and called federal officials. The hard work of
investigators from the FBI, the ATF, and the local arson and law enforcement offices led to
charges in other fires in Indiana, and ultimately to charges in Georgia. The investigation

continues in many other districts, supported by federal investigators and prosecutors.

Because the Department of Justice has not maintained statistics regarding the
outcomes of the joint state-federal hate crimes lnvestigatiohs in which it has participated,
we are unable to provide similarly stark statistical informatior regarding arrest rates in
hate crimes cases. Nevertheless, we are confident that additional state-federal partnerships
would result in an increase in the number of hate crimes solved by arrests and successful
prosécutions analogous to that achieved through joint state-federal investigations in the

church arson context. ]

II. Gaps in Current Law

The current federal hate crimes law has two serious deficits. First, even in the most
blatant cases of racial, ethnic, or religious violc.;-.ncc, no federal jurisdiction exists unless the
federally protected activity requirement is satisfied. This unnecessary, extra intent requirement
has led to acquittals in several of the cases in which the Department of Justice has determined a
need to assert federal jurisdiction and has limited the ability of federal law enforcement officials
to work with state and local officials in the investigation and prosecution of many incidents of

brutal, hate-motivated violence. Second, § 245 provides no coverage whatsoever for violent hate
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crimes committed because of bias based on the victim's sexual orientation, gender, or disability.
Together, these limitations have prevented the federal government from working with state and
local law enforcement agencies in the investigation and prosecution of many of the most heinous

hate crimes.!

S. 622, the Hate Crimes Prevention Act of 1999, would amend 18 U.S.C. §245 to address
each of these jurisdictional limitations. In cases invélving racial, religious, or ethnic violence,
the bill would prohibit the intentional infliction of bodily injury without regard to the victim's
participation in one of the six specifically enumerated "federally protected activities." In cases
involving violent hate crimes Based on the victim's sexual orientation, gender, or disability, the
bill would prohibit the intentional infliction of bodily injury whenever the incident involved or
affected interstate commerce. These amendments to 18 U.S.C. §245 would permit the federal
government to work in partnership with state and locel ofﬁciais-in the investigation and
prosecution of cases that implicate the significant federal interest in eradicating hate-based

violence.

The Hate Crimes Prevention Act is a good fix. Earlier this month, President Clinton
joined with a bipartisan group of legislators to urge its swift passage. I am pleased to join him in

offering my strong support of this bill.

! Roughly two-thirds of the hate crimes prosecuted under federal law are pursued as
criminal violations of the Fair Housing Act, which protects the rights of all persons to live
wherever they choose free from violence because of their race, religion, national origin, family
status, gender, or handicap. While this statute broadly protccts interference with the housing
process, it is limited to residential property and thus has significant limitations.
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It must be emphasized that, even with enactment of the bill, state and local law
enforcement agencies would continue to play the principal role in the investigation and
prosecution of all types of hate crimes. From 1993 through 1998, the Department of Justice
brought a total of only 32 federal hate crimes prosecutions under _18 U.S.C. §245 — an average of
fewer than six per year. We expect that the enactment of S. 622 would result in only a modest
increase in this number. Our partnership with state and local law enforcement would continue,

with state and local prosecutors continuing to take the lead in the great majority of cases.

A. The Federally Protected Activity Requirement

In several cases in recent years, the Department of Justice has sought to satisfy the
federally protected activity requirement by alleging that hate crimes occurred on public streets or
sidewalk# — i.e., while the victims were using "facilities” provided or administered by a State or
local government.? The Department has used this. theory successfully to prosecute the stabbing
death of Yankel Rosenbaum in Brooklyn (Crown Heights), New York and the racially-motivated
shooting of three African-American men on the streets of Lubbock, Texas.’ Although the
"streets and sidewalks" theory has enabled the Department to ;‘cach some bias crimes that occur

in public places, these prosecutions remain subject to challenge. In the Lubbock case, for

3 See 18 U.S.C. §245(b)(2)(B)

3 The Department of Justice brought federal civil rights charges against two defendants in
the Crown Heights case after the state failed to charge one of the defendants in state court and the
state’s case against the second defendart ended in acquittal. The Department brought federal
charges against three defendants in the Lubbock case when federal and local prosecutors, who
had collaborated throughout the investigation, agreed that the procedures and sentences available
in federal court were significantly better suited to the interests of law enforcement, of the victims
of the crime, and of the entire affected community than were those available in state court.
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example, the defendants appealed their convictions, arguing that public streets and sidewalks are
not "facilities" that are "provided or administered" by a state subdivision within the meaning of
18 U.S.C. §245(b)(2)(B). The United States Court of Appeals for the Fifth Circuit upheld the
Lubbock convictions in a short, unpublished opinion. But an appeal on similar grounds in the

Crown Heights case is now pending before the Second Circut.

In some cases, this pfoblem has precluded enﬁrely the vindication of the federal interest
in fighting hate-based violence. Let me briefly tell you about three cases where the Department
of Justice brought federal hate crimes prosecutions under 18 U.S.C. §245 after state and local
prosecutors declined to bring prosecutions under state law. In each case, the Department lost at
trial due to the statute's "federally protected activity" requirement:

o In 1994, a federal jury in Fort Worth, Texas acquitted three white supremacists of
federal criminal civil rights charges arising from unprovoked assaults upon
African-Americans, including one incident in which.the defendants knocked a
man unconscious as he stood near a bus stop. Some of the jurors revealed after
the trial that although the assaults were clearlv motivated by racial animus, there
was no apparent intent to deprive the victims of the right to participate in any
"federally protected activity." The government's proof ;hat the defendants went
out looking for African-Americans to assault was insufficient to satisfy the

requirements of 18 U.S.C. §245.

o In 1982, two white men chased a man of Asian descent from a night club in

Detroit and beat him to death. The Department of Justice prosccuted the two
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perpetrators under 18 U.S.C. §245, but both were acquitted despite substantial
evidence to establish their animus based on the victim's national origin. Although

the Department has no direct evidence of the basis for the jurors' decision, it

appears that the government's need to prove the defendants' intent to interfere with

the victim's exercise of a federally protected right -- the use of a place of public

accommodation — was the weak link in the prosecution.

. Tn 1980, & notorious serial murderer and white supremacist shot and wounded an

African-American civil rights leader as the civil rights leader walked from a car
toward his room in #motel in Ft. Wayne, Indiana. The Department of Justice
prosecuted the shooter under 18 U.S.C. §245, alleging that he committed the
shooting because of the victim's race and because of the victim's participation in a
federally protected activity, i.e. the use of a place of public accommodation. The
jury found the defendant not guilty. Several jurors later advised the press tﬁat
although they were persuaded that the defendant committed the shooting because
of the victim's race, they did not believe that he also did so because of the victim's

use of tke motel.

Each of these cases involved a heinous act of violence clearly motivated by the race,

color, religion, or national origin of the victim. In these cases, state prosecutors sought federal
assistance due to inadequate state laws or they did not bring state criminal charges at all. Yetin
each case, the extra intent requirement of 18 U.S.C. §245 -- that a hate crime be committed

because of the victim's participation in one of the federally protected activities specifically
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enumerated in the statute - prevented the Department of Justice from vindicating the federal

interest in the punishment and detetrence of hate-based violence.

Although a number of federal prosecutions under § 245 have been successfully pursued,
even those successes highlight the arbitrariness of the coverage of the federal statutes. For
example, in 1996, five skinheads were successfully prosecuted under § 245 for brutally
assaulting an interracial couple in & city part in Des Moincs, Towa. Had the victims been
standing outside the park instead of sitting on 8 bench inside the park entrance, it is likely that the

assault could not have been prosecuted federally.

It is rare that the federal government must go beyond its usual role as the investigative
partner of state and local law enforcement officials and bring federal criminal civil rights
charges. But when state and local prosecutors fail to bring appropriate state charges, or where
state law or procedure is inadequate to vindicate the federal interest in prosecuting hate crimes, it
is imperative that the federal government be able to step in and bring effective federal
prosecutions. Unfoftunately, the double intent requirement of 18 U.S.C. §245 has precluded the

Department of Justice from performing its proper backstop role with regard to several heinous

hate crimes.

B. Violent Hate Crimes Based on Sexual Orjentation, Gender, or Disability -
Under current law, section 245 provides no federal jurisdiction for violent attacks that

occur because of sexual orientation, gender, or disability.
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a. Sexual Qrientation

From statistics gathered by the federal government and private organizations, we know
that a significant number of Hate crimes based on the sexual orientation of the victim are
committed every year in this country. Data collected by the FBI pursuant to the Hate Crimes
Statistics Act indicates that 1,102 bias incidents based on the sexual orientation of the victim
were reported to local law enforcement agencies in 1997; that 1,256 such incidents were reported
in 1996; 1,019 such incidents were reported in 1995;, and that 677 and 806 such incidents were
repbrted in 1994 and 1993, respectively. The National Coalition of Anti-Violence Programs
(NCAVP), @ private organization that tracks bias incidents based on sexua! orientation, reported

2,445 such incidents in 1997; 2,529 in 1996; 2,395 in 1995; 2,064 in 1994; and 1,813 in 1593.

Even the higher statistics reported by NCAVP may significantly understate the number of
hate crimes based on sexual orientation that actually are committed in this country. Many
victims of anti-lesbian and anti-gay incidents do not report the crimes to local law enforcement
officials because they fear that they would receive an insensitive or hostile response or that they
would be physicaily abused or otherwise mistreated. According to the NCAVP survey, 45
percent of those who reported hate crimes to the police in 1997 labeled their treatment by police

as “indifferent to hostile.”

Despite the prevalence of violent hate crimes committed on the basis of sexual
orientation, such crimes are not covered by 18 U.S.C. §245 unless there is an independent basis
for federal jurisdiction, such as race-based bias. Accordingly, the federal government is without

authority to work in partnership with local law enforcement officials, or to bring federal
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prosecutions, when gay men or lesbians are the victims of murders or other violent assaults

because of bias based on their sexual orientation,

b. Gender
Although acts of violence committed against women traditionally have.bcen viewed as
"persona! attacks" rather than as hate crimes, many people have come to understand that a
significant number of women "are exposed to tetror, brutality, serious injury, and even death
because of their gender." Indeed, Congress, through the enactment of the Violence Against:
Women Act (VAWA) in 1994, has recognized that some violent assaults committed against
women are bias crimes rather than mere "random" attacks. The Senate Report on VAWA stated:

1

The Violence Against Women Act aims to consider gender-motivated bias
crimes as seriously as other bias crimes. Whether the attack is motivated by
racial bias, ethnic bias, or gender bias, the results are often the same. The
victims are reduced to symbols of hatred; they are chosen not because of
who they are as individuals but because of their class status. The violence
not only wounds physically, it degrades and terrorizes, instilling fear and
inhibiting the lives of all those similarly situated. "Placing this violence in
the context of the civil rights laws recognizes it for what it is -- a hate
crime."

Senate Report No. 103-138 91993) (quoting testimony of Prof. Burt Neuborne).
VAWA provides private parties a broad civil remedy for violence against women

motivated by gender-based bias.” However, VAWA's two criminal provisions regarding violence

4 Gtatement of Helen R, Neuborne, Executive Director, NOW Legal Defense and

Education Fund, Women and Violence: Hearing Before the Senate Judiciary Committee, 101*
Congress, 2™ Sess. 62 (1990).

$Sec 42 U.S.C. § 13981.
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against women prt;:vidc extremely limited coverage. Specifically, VAWA's prohibition on
interstate domestic violcnc.c. 18 U.S.C. § 2261, is limited to violence against a defendant's
"spouse or intimate partner" and requires that the defendant travel across a state line. VAWA's
other criminal provision, 18 U.S.C. §2262, prohibits the violation of a "protection order" if the

defendant travels across state lines with the intent to engage in conduct that violates that ordet.

The structure of VAWA's criminal provisions gives ri_se to at least two important
concems. First, because of VAWA's victim-based limitation — the requirement that the victim
be a "spouse or intimate partner" -- VAWA does not give the Department of Justice adequate

authority to address a significant number of violent gender-motivated crimes. Serial rapists, for

example, fall outside the reach of VAWA's criminal provisions even if their crimes are clearly
motivated by gender-based hate and even if they operate interstate. Second, because VAWA's
criminz] provisions contain no requirement that the violence be motivated by gender-based bias,

a conviction under VAWA may not fully vindicate the interest in punishing gender-based crimes.

The federal government should have jurisdiction to work together with state and local law
enforcement officials in the investigation of violent gender-based hate crimes. And, in rare
circumstances, the federal government should have jurisdiction to bring federal prosecutions

aimed at vindicating the strong federal interest in combating the most heinous gender-based
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crimes of violence.®

I want to emphasize that including gender in § 245 would not result in the federalization
of all sexual assaults or acts of domestic violence. The language of the bill ifself, together with
the manner in which the Department of Justice would interpret that language, would strictly limit
federal investigations and prosecutions of violent gender-based hate crimes. We would prosecute
only those cases that implicate tﬁe greatest federal interest. Just as with other categories of hate
crimes, state and local authorities would continue to prosecute virtually all gender-motivated hate
crimes. One principal rcasén for this is that state and local prosecutors must prove only that the
perpetrator committed the act alleged in the indictment. Federal prosecutors, in contrast, would
have to prove not only that the perpetrator committed the act, but also that the perpetrator did so

because of gender-based bias.

We would expect courts deciding gender-bias cases under an amended § 245 to consider
the same types of evidence that they consider in analogous contexts in which motive must be
proved. This evidence would include but not be limited to: (i) statements the defendant made
before, during, or after the offense thet tend to indicate the defendant’s motive; (ii) the absence of
any evidence of an alternative motive; (iii) the defendant’s use of epithets during the offense; (iv)
other aspects of the offense itself, such as mutilation of the victim’s genitals other acts of

extreme violence, that may indicate hatred based on gender; and (v) other related or similar bias-

¢ Although all 50 states have statutes prohibiting rape and other crimes typically
committed against women, only 19 states and the District of Columbia have hate crimes statutes
taht include gender among the categories of prohibited bias motives.
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motivated conduct of the defendant, As indicated elsewhere, we expect that most gender based

crimes would continue to be prosecuted by state and local prosecutors.

c. Disability
Congress has shown a sustained commitment over the past decade to the protection of
persons with disabilities from discrimination based on their disabilities. Beginning with the 1988
amendments to the Fair Housing Act,’ and culminatiﬁg with the enactment of the Americans
with Disabilities Act of 1990, Congress has extended civil rights protections to persons with

disabilities in many traditional civil rights contexts.

Concerned about the problem of disability-based hate crimes, Congress also amended the
Hate Crimes Statistics Act in 1994 to require the FBI to collect information about such
hate-based incidents from state and local law enforcement agencies. While only 12 incidents
based on the victim's disability were reported in 1997, we expect the number of reported
incidents to increase substantially as local jurisdictions become more familiar with this category,
and as more states join the 21 states that have ladded disability to the class protected by their hate

crimes statutes.

The information we have available does indicate that a significant number of hate crimes

committed because of the victim's disability are not resolved satisfactorily at the state and local

7 Congress amended the Fair Housing Act in 1988 to grant the Attorney General authority
to prosecute those who use force or threats of force to interfere with the right of a person with a
disability to obtain housing.
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level. In Denver in 1991, a paraplegic dies from asphyxiation when a group of youths stuffed
him upside down in a trash can. Calling the incident a “cruel prank,” local police declined to
investigate the matter as a bias-related crime. In California in 1995, a 16 year-old youth threw a
disabled man to the ground and kicked him rcpcatedly. In Brooklyn, New York in 1993, a gang
of youths beat a mentally disabled 12 year-old boy. As far as we are aware, neither case was

. prosecuted locally s a hate crime.

The Department of Justice believes that thé federal interest in working together with state
and loca! officials in the investigation and prosecution of hate crimes based on disability is
sufficiently strong to warrant amendment of 18 U.S.C. §245 to include such crimes when they

result in bodily injury and when federal prosecution is consistent with the Commerce Clause.

C. Federalization

The Department of Justice has carefully reviewed S. 622 and concluded that its enactment
would neither result in a significant increase in federal hate crimes prosecutions nor impose an
undue burden on federal law enforcement resources. The language of the bill itself, as well as
the manner in which the Department would interpret that language, would ensure that the federal
government would strictly limit its investigations and prosecutions of hate crimes ~- including

those based on gender -- to the small set of cases that implicate the greatest federal interest.

The express language of the bill contains several important limiting principles. First, the
bill requires proof that an offense was motivated by hatred based on race, color, national origin,

religion, sexual orientation, gender, or disability; as it has in the past, this requirement would
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continue to limit the pool of potential federal cases to those in which the evidence of hate-based
motivation is sufficient to distinguish them from ordinary state law cases. Second, the bill
excludes misdemeanors and limits federal hate crimes based on sexual orientation, gender, or
disability to those involving bodily injury (and a limited set of attempts to cause bodily injury);
these limitations would narrow the set of newly federalized cases to truly serious offenses.
Third, the bill's Commerce Clause element requires proof of a nexus to interstate commerce in
cases involving conduct based on bias covered by any of the newly protected categories; this
requirement would limit federal jurisdiction in these categories to cases that implicate interstate
interests. Finally, 18 U.S.C. §245 already requires & written certification by the Attorney
General, the Deputy Attorney General, the Associate Attorney General, or a specially designated
Assistant Attorney General that "in his [or her] judgment 2 prosecution by the United States is in
the public interest and necessary to secure substantial justice" before any prosecution under the
statute may be commenced." This statutory certification requirement, which would extend to all
prosecutions authorized by S. 622, would ensure that the Department's new areas of hate crimes

jurisdiction would be asserted in a properly limited fashion.

The Department's efforts under the proposed amendments to 18 U.S.C. §245 also would
be guided by Department-wide policies that would impose additional limitations on the cases
prosecuted by the federal government. First, under the "backstop policy" that applies to all of the
Department's criminal civil rights investigations, the Department works with state and local

officials and would generally defer prosecution in the first instance to state and local law

' See 18 US.C. §245(a)(1).
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enforcement. Only in highly sensitive :;ascs in which the federal interest in prompt federal
investigation and prosecution outweighs the usual justifications of the backstop policy would the
federal government take a more active role, Under this policy, we arc available to aid local and
state investigations as they pursue prosecutions; for example, in the Jasper case, the U.S.
Attorney’s Office and the FBI were active participants in the investigation and an AUSA was
cross-designated to aid with the trial in state court. Under this policy, we are also in a position
to ensure that, in the event a state can not or will nof'vindicate the federal interest, we can pursue
prosecutions independently. Second, under the Department's formal policy on dual and
successive prosecutions, the Department would not bring a federal prosecution following a state
prosecution arising from the same incident unless the matter involved a "substantial federal

interest” that the state prosecution had left "demonstrably unvindicated."

Conclusion

We must look at the root causes of hate crime. Intolerance often begins not with a violent
act, but with & small indignity or bigoted remark. To move forward as one community, we must
work against the stereotypes and prejudices that spawn these actions. We must foster

understanding and respect in our homes and our neighborhoods; in our schools and on our

college campuses.

We also realize that legislation, while an important part of the solution, will not solve this

problem alone. We must look at the root causes of hate crime. Intolerance often begins not with
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g violent act, but with a small indignity or bigoted remark. To move forward as one community,

we must work against the stereotypes and prejudices that spawn these actions. We must foster
understanding and respect in our homes and our neighborhoods; in our schools and on our

college campuses.

Hate is leamed. It can be unlearned. We must engage our schools in the crucial task of
teaching our children moral values and social responsibility. Educators can play a vital role in
preventing the development of the prejudice and stercotyping that leads to hate crime. Iam
pleased that the Department will be assisting a néw partnership announced last month by the
President in its efforts to develop a program for middle school students on tolerance and

diversity.

Where does hatred start? Hatred starts oftentimes in someone who feels alone, confused
and unloved. Hatred starts with someone who believes he has no control over his life and who
lashes out at others. I look at a young perpetrator and I know that at so many points along the
way, we could have intervened and helped him take a different path. We have to invest in our
children. We have to help them grow in strength, in positive values, anci in respect and love for

others.

We also believe, however, that law enforcement has a significant role to play. The
enactment of S. 622 would significantly increase the ability of state and federal law enforcement
agencies to work together to solve and prevent a wide range of violent hate crimes committed

becaunse of bias based on the race, color, national origin, religion, sexual orientation, gender, or

24
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disability of the victim. Thisbillis a thoughtful, measured response t0 & critical problem facing

our Nation.

I look forward to answering any questions that you might have.

25
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Mr. Chairman, Membere of the Committee, thank you for the opportunity to testify today
on the important and troubling isse of hate crimes. The Administration very much appreciates
your decision to hold this hewing, President Clinton and the Attorney General have remained
decply committed o prosecuting and praventing hate crimes since the 1997 White House
Confarance on Hate Crimes. We continue to dedicato significant ime and resources to this
issue. The battle against liate crimes has always been bipartisan, and this Commitize has always
been &t the forefrout of that battle. Members of this Committes have long recognized that hate
crimmes hiave no place in g civilized society, whether hasod on the race, religion, ethnioity, sexual
origntation, gender, or disubility of the victims. In 1590 and 1994, the Committee strongly
gupported the enactment of the Hute Crimes Statistics Act and the Hate Crimnes Sehxencing
Eghancement Act. In 1996, the Comualittee responded in a time of great national nced by quickly
endomsing the Church Arson Prevention Act. I am hapeful that you will respond once again o
the call for 2 stronger federal stand against hate crimes, and that you will jain law enforcemont
officials and commumity Jeaders from across the country in support of 8. 622, the Hate Crimes
Preveation Act of 1999, The bill enjoys bipartisan support in both the House and the Senate. 1f
enacted, this legislation will continue the tradition of forceful Congressional action to eradicate

hate crimes.

Unfortunately, recent events have only reemnphasized the devastation that hate crimes can

bring t0 & commumity. This past February, fu Sylacauga, Alahama, the body of 39-year-oid

Billy Jack Gaithor was found bludgeoned with an ax handale anc charred on a pile of bumad
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tires: killed, as one psper described it, “for being himself.” Last October, in Larame,
Wyoming, Matthew Shepard, au openly gay young raan, was found badly beaten and tied 10 8
fence. He died ve days later frum 18 blows ta the head The statc charged two men with the
raurder; one defendant has pled guilty to the murder, and the sccond awaits teail on first-degree
murder charges. And last June, the nation was hurrified by the dragging death of James Bynd,
Yr., an Afican-American man. We, a5 a nation, sit in stunned «ilence at the hatred and brutality

of these orimes.

Mmﬁng hate crimes and eliminating bigotry and bitterness are amang our most
important challenges. There is neve: an excuse for violence against an innocent person. But
these kinds of itacks — committed because: the victims ook different, practice a different faith,
ot have z different sexual orientation ~ threaten America’s most cherithad ideals  They represent
an attack not just on the individual victim, bul oa the victim's commumity. And their impact is

brosder becawse they gend a message of hate. They are intended to oreate fear and dissension.

These incidents and other hate crinies like them are not just a law énforcement problom.
They arc a problem for the entire community: for our schnals, for our rehigious inatitutions, for
our civic organizations and for each one of us as individuals. And when we come together to
respond to these crimes, we help build communities that are safer, stranger and mare tolerant.
All 6f us working together -- at the federal, state, local, and community levels — must redoublc

our efforts to rid our ociety of hate crimes.

L. Ihe Problem & Quiept Bfforts
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A, Agouraie Reporting

First, we must gain a better understanding of the problem. The data we have now are
adequate. As a result of the Hate Crimes Statistics Act, enacted in 1990, the FBI began
collecting information from law enforcement ugencies around the country. In 1991, the first ycur
that the FBI reported its findings, 2,700 law enforcement agencies reported 4,560 hate crimes. In
1997, the last year for which we have statistics, 11,211 lew enfarcement agencics participated in

the data colleotion program and reported 8,049 hate crime incidents.

8,049 hawe crime incidunts represeut slmost one Liate crime incident per hour. But we
imow that gven thig disuurbing pumber signifiantly underostimates the true level of hate crimes.
Many victims do not report these crimes. Police departmeuts do not alwayS rccogniza hate
crimes. Many don't collect any hate crime data. And sbout 80 percent of those that do, oven
some in large metrapolitan areas, report few or 0o buate crimes iu their jurisdictions, even whea

most observers conclude a larger problem exists.

B. Imining

There are many ways to improve ous data colleotion. First and foremost, increased hate
crime tralning for law enfbreement officials is esseatisl. Police officers must knaw how to
identify the sigas of @ hate crime. What might appear to some 3 a crime like 30 many othera,

can rm out, upun investigation, to he motivated by bias.

Suiue of you may kaow that, about a year and a half ago, the Department of Justiec
{aunched 8 multi-faceted Hate Crimes Infrladve, Improving data collection and enbancing law

4
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enforcement training are srong componeais of this initiative. To moeat thest goals, we recently
couunissioned a study by Northeastemn Universlty to survey some 2,500 [aw caforocment
ageawies in order to better undersand and improve pulive reporting practicas; and we brought
togcther atate palico acudemies, police chief, stale atlorusys gencral and others around the
country to develop uniform ourricula for hate crime training. As 4 result of these efforis, the
Department now haa available three law enforcement training cntricnia on hate crimes — for
patro] officers, investigatars, and ¢ mixed audience, We also work with communities in their
own training and outreach efforts. Next week, Bill Lunn Lee, the Acting Assistant Attorney
General far Civil Rights, will attend a conference in Ogden, Utah, entitled “The Changing Faces
of Hate.” This conférence, sponsored by the Utsh U.S. Attorney's Office, the Simon Wiescnthal
Center, Webcr State University and the Utah Tesk Force for Racial and Bthnic Feimnesa will
explore the ways communities can come together to eradicete these horrendous crimes and

educate communitics about understanding and tolemuce.

C. Prosecutions: Curent Law

[dentification and teporting are, of cowrse, nol a complete answer. We must also ensuro
that potential hate atimes are investigwted thoroughly, prosecuted swiftly and punished soundly,
Cur long term goal must be to prevent bule crimes by addressing hias before it manifests itself In
violent criminal activity. In the meantie, however, it is imperative that we have the law
enforcement wols nacessary 1o cusure that, when hatc crimes do accdrr, the porpetrators gre

identified and swiftly brought w justice.

One thing we know for oertain, is thal we are most effective when we work together. The

L
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centerpices of the Departmeat’s Hate Crime Injdutive is the formation of local warking groups in
United States Artorneys’ districts around the country. Thene task forces are basd at work
bringing together the FBI, the [1.S. Aftorney's office, Incal 1aw enforcement, commnnity leaders
and cducators 1o coordinatc our response 1o haie crimes. The groupe are assessing the hate crims
problem {n their local arcas and developing specilic strategics 10 respond to the problem. While
local law enforcement has the primary role in responding ta and pursuing thesc crimes, federal
\aw enforcement can provida additional resources and can gsgist with trining. And by involving
community organizations in these working groups, we sre cohancing our ability ta proseciite
' these crimes. Quite simply we are more effeclive when we enjoy the trust and support of the
community, Commmunity support makes it easier 1o uncver information, enlist witnesses 1o

testify, and solve cases.

The principal federal hats crimes statute, 18 US.C. §245, prohibits certain hate crimes
cammited on the hasis of race, caler, religion, or national erigin. It prohibits the use of fores, or
threat of force, to injure, intimidate, or nterfere with (or to attcpt to injure, iutimidate, or
interfara with) "any person beoguse of bis race, color, religion or national origin,” and because of
hie pariicipation in any of SiX vfuderally protected activities" gpecifically enumerated in the
gtamte. The six enumcrated “federally protected activitica,” writen into the: lww 30 years 420
whicu Congress firat enaqted the stute, are: (A) enrolling i or attending 8 public school or
public college; (B) partiolpasing ip ur enjoying a service, program, facility or activity provided or
administered by any etate or luc'ﬂ government; (C) applying for or eujoying employment; (D)
serving in 4 Glate court as a grand ot petit juror; (E) traveling in or using a facility of interatate
commerce; and (F) enjoying the goods or services of certain places of public aceom;nodaﬂon

6
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We have made these cases 2 top priority. And the grear majority of state and local law
enforcement officials do their best to investigate and prosecute hate crimes that occur in their
communities. In fact, most hate crimes are investigated and prosecuted at the state level. But
we want to make gure that federal jurisdiction to prosecuté hate crimes covers everything that it
chould. Concurrent federal jurisdiction is needed to authorize the federal government to share its
law enforcement resources, forensic expertise, and civil rights experience with state and local
officials. And in rare circumstances -—— where state or local officials are unable or unwilling to
bring appropriate criminal charges in state court, or where federal law or procedure is

| signiﬁcantl& better suited to the vindication of the federal interest — the United States must be
able to bring federal civil rights charges.

D. Ecderalism

The most important benefit of concurrent state and federal criminal jurisdiction is the
ability of state and federal law enforcement officials to work together as partners in the
investigation and prosecution of serious crimes. When federal jurisdiction does exist in the
limited hate crimes contexts authorized by 18 U.S.C. §245, the federal government's resources,
forensic expertise, and experience in the identification and proof of hate-based motivations often
provide an invaluable investigative complement to the familiarity of local investigators with the
loca) community and its people. It is by working together cooperatively that state and federal

law enforcement officials stand the best chance of bringing the perpetrators of hate crimes

swiftly to justice.

It is useful in this regard to consider the work of the National Church Arson Task Force,

7
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which operates pursuant to jurisdiction granted by 18 U.S.C. §247 and other feders! criminal
ctatutes that have no limitations analogous to the “federally protected activity" requirement of 18
US.C. §245. Created almoﬁt three years ago to address a rash of church fires across the country,
the Task Force's federal prosecutors and investigators from ATF and the FBI have collaborated
with state and local officials in the investigation of each and cvery church arson that hes occurred

since January 1, 1995,

The results of these state-federal partnerships have been extraardinary. Thirtyfour
percent of the joint state-federal church arson investigations conducted during the life of the Task
Force have resulted in arrests of one or more suspects on state or federal charges. The Task
Force's 34% arrest rate is mare than double the ﬁormal 16% rate of arrest in all arson cases
nationwide, most of which are investigated by local officials without federal assistance. More
than 80% of the suspects arrested in joint state-federal church arson investigations during the life
of the Task Force have been prosecuted in state court under state law. Because the Department
of Justice has not maintained statistics regarding the outcomes of the joint state-federal hate
crimes investigations in which it has participated, we are unable to provide similarly stark
statistical information regarding arrest rates ip hate crimes cm Nevertheless, we are confident
that additional state-federal partnerships would result in an increase in the number of bate crimes
solved by arrests and successful proscoutionz analogous to that achieved through joins

state-federal investigations in the church arson context. We certainly know, from example, that

these joint efforts have been extremely successfully.

[CHOOSE OYTION WHEN WITNESS LIST FINALIZED]|

8
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OPTION A - NO SC SLED WITNESS

[We have a particalarly effective example of these partnerships in South Carolina,
where 8 téam of agents from federal, state, aud local law enforcement agencies worked
hand-in-hand to bring to justice a group of Ku Klux Klansmen responsible for wave of
crimes across the north-eastern part of that state. Representatives from the Justice
Department and several state district attorneys offices met to chart the course the
investigation would take, These meetings were not without issues of turf, but eventually the
agents worked together to compare the relative strength of the statutes involved, the
available resources, and the potential terms of imprisonment for state vs. federal
prosecutions. In the end, they decided it made sense to use both sources of jurisdiction. So

they formed = joint fe&eral-smte task farce.

Both the federal and state governments devoted agents, prosecutors, and supporting
resources to the joint investigative team, which used the nationwide subpoena power of a
federal grand jury sitting in Charleston, South Carolina. Federal agents from the FBI and
ATF rode together as partoers with agents of the South Carolina State Law Enforcement
Division (SLED) and the fire departments from the counties affected. Their investigation
led to five Klansmen being charged with two church arsons, the assault with intent o kill a
black mentally retarded mau, arsons of several mlgfunt camps, and various firearms
offenses. To date, these are the only convictions of members of an organized white
supremacist group arising out of the rash of church fires. Those five Ku Klux Klansmen
stand convicted on both state and federal offenses and havé been sentenced to serve real

time prison terms of between 15 and 21 ¥; years.]

9
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(OPTION B: SC WITNESS USE BALLINGER INSTEAD: In April, the co-chairs
of the Task Force joined U.S. Attorneys in Indixna and Georgia to announce the
indictment of 2 defendant for ten fires in those two states, the largest number of fires
charged to apy one defendant during the life of the Task Force. One of the Georgia fires
resulted in the death of a volunteer firefighter and injuries to three others. It was a local
officer in Indjana involved with that district’s church arson task force that recoghized the
name of the defendant when he heard a report on an ambulance picknp for severe burns.
He questioned the suspect at the hospital and called federal officials. The hard work of
investigators from the FBI, the ATF, and the local arson and law enforcement offices led to
charges in other fires in Indiana, and ultimately to charges in Georgia. The investigation

continues in many other districts, supported by federal investigators and prosecutors.)

0. Gaps in Current Law
The current foderal hate crimes law has two serious deficits. First, even in the most
blatant cases of racial, ethnic, or religious violence, no federal jurisdiction exists unless the
federally protected activity requirement is satisfied. This unnecessary, extra intent requirement
has led to acquittals in several of the caszes in which the Department of Justice bas determined a
" need to assert federal jurisdiction and has limited the ability of federal law enforcement officials
to work with state and local officials in the investigation and prosecution of many incidents of

brutal, hate-motivated violence. Second, § 245 provides no coverage whatsoever for violent hate

10
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crimes committed because of bias based on the victim's sexual orientation, gender, or disability.
Together, these limitations have prevented the federal government from working with state and
local law enforcement agencies in the investigation and prosecution of many of the most heinous

hate crimes.'

S. 622, the Hate Crimes Prevention Act of 1999, would amend 18 U.S.C. §245 to address
each of these jurisdictional limitations. In cases involving racial, religious, or ethnic violence,
the bill would prohibit the intentional infliction of bodily injury without regard to the victim's
participation in one of the six specifically enumerated “federally protected activities." In cases
involving violent hate crimes based on the victim's sexual orientation, gender, or disability, the
bill would prohibit the intentional infliction of bodily injury whenever the incident mvolved or
affected interstats commerce. These amendments to 18 U.S.C. §245 would permit the federal
governiment to work in partnership with state and local officials in the investigation and
prosecution of cases that implicate the significant federal interest in eradicating hate-based

violence.

The Hatc Crimes Prevention Act is a good fix. Barlier this month, President Clinton
joined with a bipartisan group of lcgislators to urge its swift passage. Iam pleased to join him in

offering my strong support of this bill. *

| Roughly two-thirds of the hate erimes prosecuted under federal law are pursued as
criminal violations of the Fair Housing Act, which protects the rights of all persons to live

wherever they choose free from violence because of their race, religion, national origin, family
status, gmdet or handicep. While this statuts broadly protects interference with the housing
process, it is limited to residenvial property and thus has significant limitations.

11
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It must be emphasized that, even with enactment of the bill, state and local law
enforcement agencies would continue to play the principal role in the investigation and
prosecution of all types of hate crimes. From 1993 through 1998, the Deparmment of Justice
brought & total of only 32 federal hate crimes prosecutions under 18 U.S.C. §245 -~ an average of
fewer than six per year. We expect that the enactment of S. 622 would result in only a modest
increase in thig numuber. Our partnership with state and local law enforcement wouldlconﬁnne,

with state and local prosecutors continuing to take the lead in the great majority of cases.

A. The Federally Protected Activity Reguirement

In several cases in recent years, the Department of Justice has sought to satisfy the
federally protected activity requirement by alleging that hate crimes occurred on public streets or
sidewalks -- i.e., while the victims werc using "facilities" provided or administered by a State or
local government.? The Department has uzed this theory suocessfully to prosecute the stabbing
death of Yankel Rosenbaum in Brooklyn (Crown Heights), New York and the racially-motivated
shooting of three African-American men on the streets of Lubbock, Texas.” Although the
"gtreets and sidewalks" theory has enabled the Department to reach some bias crimes that occur

in public places, these prosécutions remain subject to challenge. In the Lubbock case, for

2 See 18 U.S.C. §245(b)(2)(B)

! The Department of Justice brought federal civil rights charges against two defendams in
the Crown Heights case after the state failed to charge oue of the defendants in state court and the
statc’s case against the second defendant ended in acquittal. The Department brought federal
charges against thres defendants in the Lubbock case when federal and local prosecutors, who
had coliahorated throughout the investigation, agreed that the procedures and sentences gvailable
in federal court were significantly better suited to the interests of law enforcement, of the victims
of the crime, and of the entire affected community than were thoge available in state court.

12
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example, the defendants appealed their convictions, arguing that public strects and sidewalks are

not "facilities” that are "provided ot administered" by a state subdivision within the meaning of

18 U.S.C. §245(b)(2)X(B). The United States Court of Appeals for the Fifth Circuit upheld the

Lubbock convictions in a short, unpublished opinion. But an appeal on similar grounds in the

Crown Heights case is now pending before the Second Cireuit.

In some cases, this problem has precluded entirely the vindication of the federal intarest

in fighting hate-based violence, Let me bricfly tell you about three cases where the Department

of Justice brought federal hate crimes prosecutions under 18 U.S.C. §245 after state and local

prosecutors declined to bring prosecutions under state law. In each case, the Department lost at

trial due to the statute's "fedcrally protected activity” requirement:

(o]

In 1994, a federal jury in Fort Worth, Texas acquitted three white supremacists of
federal criminal civil rights charges arising from unprovoked assaults upon
Aftican-Americans, including one incident in which the defendants knocked a
man unconscious as he stooci near a bus stop. Some of the jurors revealed after
the trial that although the assaults were clearly motivated by racial animus, there
was no apparent intent to deprive the victims of the right to participate in any
"federally protected activity. The government's proof that the defendants went
out looking for African-Americans to assault was insufficient to satisfy the

requirernents of 18 U.S.C., §245.

In 1982, two white men chased a man of Asian descent from a night club in

Detroit and beat him to death, The Departiment of Justice prosccutéd the two

13



viRYy—d¢=12323 W3- 1l¢ UMbB/7LRU/7EOLG cde 370 315 P.1l7/2o

perpetrators under 18 U.S.C. §245, but both were acquitted despite substantial
evidence to establish their animus based on the victim's national origin. Although
the Department hag no direct evidence of the basis for the jurors' decision, it
appears that the government's need to prove the defendants' intent to interfare with
the victim's exercise of a federally protected right ~ the use of a place of public

accommodation — was the weak link in the prosecution.

o In 1980, a notorious ?erial murderer and white supremacist shot and wounded an
African-American civil rights leader ag the civil rights leader walked from a car
toward his room in a motel in Ft. Wayne, Indiana. The Department of Justice
prosecuted the shooter under 18 U.S.C. §24$, alleging that he committed the
shoating because of the victim's race and because of the victim's participation in a
federally protected activity, i.e. the use of a place of public accommodation. The
jury found the defendant not guilty. Several jurors later advised the press that
although they were persuaded that the defendant committed the chooting because
of the vietim's race, they did not believe that he also did so because of the victim's

use of the motel.

Each of thesc cases involved a heinous act of violence clearly motivated by the race,
color, religion, or national origin of the victim. In these cases, state prosecutors sought federal
assistance due to inadequate state laws or they did not bring state criminal charges at all. Yet in
cach case, the extra intent requirement of 18 U.S.C. §245 — that a hate crime be committed
because of the viclim's participation in on'é of the federally protected activities specifically

14
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enumerated in the statute — prevented the Department of Justice from vindicating the federal

interest in the punishment and deterrence of hate-based violence.

Although a number of faderal prosecutions under § 245 have been successfully pursued,
even those successes highlight the arbitrariness of the coverage of the federal statutes. For
example, in 1996, five skinheads were successfully prosecuted under § 245 for brutally
assaulting an intcrracial couple in & city park in Des Moines, Iowa. Had the victims been
standing outside the park instead of sitting on a bench inside the park entrance, it is likely that the

assault could not have béeen prosecuted federally.

It is rare that the federal government must go beyond its usual role as the investigative
partner of state and local law enforcement officials and bring federal criminal civil rights
charges. But when state and local prosecutors fail to bring appropriate state charges, or where
state law or procedure is inadequate to vindicate the federal interest in prosecuting hate crimes, it
is imperative that the federal government be able to step in and bring effective federal
prosecutions. Unfortunately, the double intent requirement of 18 U.S.C. §245 has precluded the

Department of Jusiice from performing its proper backstop role with regard to several heinous

hate crimes.

Under current law, section 245 provides no federal jurisdiction for violent attacks that

occur because of sexual orientation, gender, or disability.

15
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a. Sexual Qrientation

From statistics gathered by the federal govemment and private organizations, we know
that a significant number of hate crimes based on the sexual orientation of the victim are
committed every year in this country. Data collected by the FBI pursuant to the Hate Crimes
Statistics Act indicates that 1,102 bias incidents besed on the sexual orientation of the victim
were reported to Iocal law enforcement agencies in 1997; that 1,256 such incidents were reported
in 1996; 1,019 such incidents were reported in 1995; and that 677 and 806 such incidents were
reported in 1994 and 1993, respectively. The National Coalition of Anti-Violence Programs
(NCAVP), a private organization that tracks bias incidents based on sexual orientation, repotted

2,445 such incidents in 1997; 2,529 in 1996; 2,395 in 1995; 2,064 in 1994; and 1,813 in 1993.

Even the higher statistics reported by NCAVP may significantly understate the number of
hate crimes based on sexual orientation that actually are committed in this country. Many
victims of anti-lesbian and anti-gay incidents do not report the crimes to local law enforcement
officials because they fear that they would receive an insensitive or hostile response or that they
would be physically ebused or otherwisc mistreated, According to the NCAVP survey, 45

percent of those who reported hate crimes to the police in 1997 labeled their treatment by police
a8 “indifferent to hostile.”

Despite the prevalence of violent hate crimes committed on the basis of sexual
orientation, such crimes are not covered by 18 U.S.C. §245 unless there is an independent basis
for federal jurisdiction, such as race-based bias, Accordingly, the federal government is without

authority to work in parmership with local law enforcement officials, or to bring federal
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prosecutions, when gay men or lesbians are ths victims of murders or other violent assaults

because of bias based on their sexual orientation.

b. Gender
Although acts of violence committed against women traditionally have been viewed as
"personal attacks” rather than as hate crimes, many people have come to understand that a
significant number of women "are exposed to terrar, brutality, serious injury, and even death
because of their gender.™ Indeed, Congress, through the enactment of the Violence Against
Women Act (VAWA) in 1994, has recognized that some violent agsaults committed against

women are bias crimes rather than mere "random" attacks. The Senate Report on VAWA stated:

The Violence Against Women Act aims to consider gender-motivated bias
crimes as seriously as other bias crimes. Whether the attack is motivated by
racial bias, ethnic bias, or gender bias, the resultd*are often the same. The
viotims are reduced to symbols of hatred; they are chosen not because of
who they are as individuals but because of their class status. The violenice
not only wounds physically, it degrades and terrorizes, instilling fear and
inhibiting the lives of all those similarly situated. "Placing this violence in
the context of the civil rights laws recognizes it for what it is -- a hate
crime.*

Senate Report No. 103-138 91993) (quoting testimony of Prof. Burt Neuborne).
VAWA provides private parties a broad civil remedy for violence against women

motivated by gender-based bias.* However, VAWA's two criminal provisions regarding violence

* Statement of Helen R. Neubomc, Exocutwe Duecwr, NOW L:gal Defense and
Education Fund, Women & e: Flean! -1 { je S ] . -
Congress, 2™ Sess. 62 (1990).

S See 42 U.S.C. § 13981.
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against women provide extrentely limited coverage. Specifically, VAWA's prohibition on
interstate domestic violence, 18 U.S.C. § 2261, is limited to violence against a defendant's
"spolse or intimate partner” and requires that the defendant travel across a state line. VAWA's
other criminal provision, 18 1.S.C. §2262, prohibits the violation of a “protection order” if the

defendant travels across state lines with the intent to engage in conduct that violates that order.

The structure of VAWA's criminal provisions gives rise to at least two important
concerns. First, because of VAWA's victim-based limitation ~ the requirement that the victim
be 2 "spouse or intimate partner” - VAWA does not give the Depattment of Justice adequate
authority to address a significant number of violent gender-motivated crimes. Serial rapists, for
example, fall outside the reach of VAWA's criminal provisions even if their crimes are clearly
motivated by gender-based hate and even if they operate interstate. Second, Ibecause VAWA's
criminal provisions contain no requirement that the violence be motivated by gender-based bias,

a conviction under VAWA may not fully vindicate the intcrest in punishing gender-based crimes.

The federal government should have jurisdiction to work together with state and local Jaw
enforcement officials in the investigation of violent gender-besed hate crimes. And, in rare
circumstances, the federal government should have jurisdiction to bring federal prosecutions

aimed at vindicating the strong federal interest in combating the most heinous gender-based

crimes of violence.®

o f Although all 50 states have statutes prohibiting rape and other crimes typically
committed against women, only 19 states and the District of Columbia have hate crimes statutes
taht include gender among the categories of prohibited bias motives.
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I want to emphasiz that including gender in § 245 would not result in the federalization
of all sexual assaults or acts of domestic violence. The language of the bill itself, together with
the manner in which the Department of Justice would interpret that language, wouid strictly limit
federal investigations and prosecutions of violent gender-based hate crimes, We would prosecute
only thoss cases that implicate the greatest federal interest. Just as with other categories of hate
crimes, state and local authorities would continue to prosscute virtually all gender-motivated hate
crimes. One principal reason for this is that state and local prosecutors must prove only that the
pcrpétrator committad the act alleged in the indictment. Federal prosecutors, in contrast, would
have to prove not only that the perpetrator committed the act, but also that the perpetrator did 80
becanse of gender-based bias,

We would expect courts deciding gender-bias cases under an amended § 245 to consider
the same types of evidence that they consider in analogous contexts in which motive must be
proved. This evidence would include but not be limited to: (i) statcments the defendant made
before, during, or after the offensc that tend to indicate the defendant’s motive; (ii) the absence of
&ny evidence of an altemnative motive; (iii) the defendant’s use of epithets during the offense; (iv)
other aspects of the offense itsslf, such as mutilation of the victim's genitals other acts of
extreme violence, that may indicate hatred based on gender; and (v) other related or similar bias-
motivated conduct of the defendant, As indicated elsewhere, 'we expect that most gender based

crimes would continue to be prosecuted by state and local prosecutors.

c. Digability

Congress has shown a sustained commitment over the past decade to the protection of
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persons with disabilities from discrimination based on their disabilities. Beginning with the 1988
amendments to the Fair Housing Act,” and culminating with the enactment of the Americans
with Disabilities Act of 1990, Congress has extended civil rights protections to persons with

disabilities in many traditional civil rights contexts.

Concerned about the problem of disability-based hate crimes, Congress also amended the
Hate Crimes Statistics Act in 1994 to require the FBI to collect information about such
hate-baged incidents from state and local law enforcement agencies. While only 12 incidents
based on the victim's disability were reported in 1997, we expect the number of reported
incidents to increase substantially as local jurisdictions become more familiar with this category,
and as more states join the 21 states that have added disability to the clasg protected by their hate

crumes statutes.

The information we have available does indicate that a significant number of hate crimes
committed because of the victim's disability are not resolved satisfactorily at the state and locai
level. In Denver in 1991, a paraplegic died from asphyxiation when & group of youths stuffed
him upside down in a trash can. Calling the incident a “cruel prank,” iocal poiice declined to
investigate the matter ag a bias-related crime. In California in 195,216 year-old youth threw a
disabled man to the ground and kicked him repeatedly. In Brooklyn, New York in 1993, a gang

of youths beat a mentally disabled 12 year-old boy. As far as we are aware, neither case was

7 Congress amended the Fair Housing Act in 1988 to grant the Attorney General authority
to prosecute those who usc force or threats of force to interfere with the right of a person with a
disability to obtain housing.
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prosecuted locally as a hate crime.

The Department of Justice believes that the federul interest in working together with state
and local officials in the investigation and prosecution of hate crimes based on disability is
sufficiently strong to warrant amendment of 18 U.S.C. §245 to include such crimes when they

result in bodily injury and when federal prosecution is consistent with the Commerce Clause.

C. Federalization and Jurisdjction

The Deparmment of Justice has carefully reviewed S. 622 and concluded that its enactment
would neither result in a significant increase in federal bate crimes prosecutions nor impose an
undue burden on federal law enforcement resources. The language of the bill itself, as well as
the manner in which the Department would intetpret that language, would ensure that the federal
government would strictly limit its investigations and prosecutions of hate crimes — including

thoge based on gender ~ to the amall set of cases that implicate the greatest federal interest.

The express language of the bill contsins several important limiting principles. First, the
bill requires proof that an offense was motivated by hatred based on race, color, national origin,
religion, sexual orientation, gender, or disability; as it has in the past, this requirement would
continue to limit the pool of potential federal cases to those in which the evidence of hate-based
motivation is sufficient to distinguish them from ordinary state law cases. Second, the bill
excludes misdemeanors and limits foderal hate crimes based on sexual orientation, gender, or
disability to those involving bodily injury (and a limited set of attempts to cause bodily injury);

these limitations would narrow the set of newly federalized cascs to truly serious offenses.’
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Third, the bill's Commerce Clausc clement requires proof of a nexus to interstate commerce in
cases involving conduct based on bias cavered by any of the newly protected categories; this
requirement would limit federal jurisdiction in these categorics to cases that implicate interstate
interests. Finally, 18 U.S.C. §245 already requires a written cestification by the Attorney
General, the Deputy Attorney General, the Associate Attorney General, or a specially designated
Ascistant Attorney General that "in his [or her] judgment a prosecution by the United States is in
the public interest and necessary to secure substantial justice" before any prosesution under the
statute may be commenced.! This statutory certification requirement, which would extend to all
prosecutions authorized by 8, 622, would ensure that the Department's new areas of hate crimes

jurisdiction would be asserted in a properly limited fashion.

The Department's efforts under the proposed amendments to 18 U.S.C. §24S also would
be guided by Department-wide policies that would impose additional limitations on the cases
prosecuted by the federal government. First, under the "backstop policy" that applies to all of the
Department's criminal civil rights investigations, the Department works with state and local
officials and would genesally defer prosecution in the first instance to state and local law
enforcement. Only in highly sensitive cases in which the federal interest in prompt federal
investigation and prosecution outweighis the usual justifications of the backstop policy would the
federal government teke a more active role. Under this policy, we are available to aid local and
state investigations as they pursue prosecutions; for example, in the Jasper case, the U.S.

Attorney’s Office and the FBI were active participants in the investigation and an AUSA was

" See 18 U.S.C. §245(a)1).
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cross-designated to aid with the trixl in state court. Under this policy, we are also in & position
to ensure that, in the event a state can not or will not vindicate the federal interest, we can pursue
prosecutions independently. Second, under the Department's formal policy on dual and
succéssive prosecutions, the Departiment would not bring a federal prosecution following a state
prosecution arising from the same incident unless the matter involved a "substantial federal

interest” that the state prosecution had left "demonstrably unvindicated.”

Finally, the Hate Crimes Prevention Act is fully consistent with constitutional
requirements regarding the scope of Congressional powers. Proposed subsection (c)(1), the
provision which easentially eliminates the “faderally protected activity™ requirement, is
authorized by the Thirtcenth Amendment, which permits Congress to regulate violent hate
crimes motivated by race, color, religion or national origin. Proposed subsection (c)(2), which
would prohibit the intentional infliction of bodily injury (or an attempt to inflict bodily injury
through the use of fire, a firearm, or an explosive decide) on the basis of religion, gender, sexual
orientation, or disability, requires proof of a Commerce Clause nexus as an element of the
offense. Specifically, the government would have to piove “that (i) in connection with the
offense, the defendant or the victim travels in interstate or foreign commerce, uses a facility or
instrumentality of interstate or foreign commerce, or engages in activity affecting interstate or
foreign commerce; or (ii) the offense is in or affects interstate or foreign commerce.” The
government would bear the burden at trial of proving the interstate commerce nexus beyond a
reasonable doubt. We believe that the interstate commerce element contained in S. 622 for hate
crimes based on sexual orientation, gender, or disability would fully satisfy Congress’ obligation

to comply with the Commerce Clause. The interstate commerce nexus required by the bill is
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analogous to that required in many other federal criminal statutes, inctuding the Church Arson
Prevention Act, the Hobbs Act, and the Racketeer Influenced and Corrupt Organizations Act
(RICO). Accordingly, the interstate commerce element would ensure taht hate crimes
prosecutions brought under the new statute would not be mired in constitutional litigation

concerning the scope of Congress’ power.

Conglusion

We must look at the root causes of hate crime. Intolerance often begins not with a violent
act, but with 2 small indignity or bigoted remark. To move forward as one community, we must
work against the stereotypes and prejudices that spawn these actions. We must foster
understanding and respect in our homes and our neighborhoods; in our schools and on our

college campuses.

We also realize that legislation, while an important part of the solution, will not solve this
prohlem alons. 'We must look at the root causes of hate crime. Intolerance often begins not with
a violent act, but with a small indignity or bigoted remark. To move forward as one community,

we must work against the stereotypes and prejudices that spawn these actions.

Hate is learned. It can be unlecarned. We must engage our schools in the crucial task of
teaching our children moral values and social responsibility. Educators can play a vital role in
preventing the devalopment of the prejudice and stereotyping that leads to hate crime. Iam

pleased that the Department will be assisting a new partnership announced last month by the
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President in its efforts to develop a progtam for middle school students on tolerance and

diversity.

Where does hatred start? Hatred starts oftentimes in someone who feels alone, confused
and unloved. Hatred starts with someone who believes he has no control over his life and who
Jashes out at others. I look at a young perpetrator and I know that at so many points along the
way. we could have intervened and helped him take a different path. We have to invest in our
children. We have to help them grow in strength, in positive values, and in respect and love for

others.

We also belicve, however, that law enforcement has a significant role to play. The
cnactment of S. 622 would significantly increase the ability of state and federal law enforcement
agencics to work together to solve and prevent a8 wide range of violent hate crimes committed
because of bias based on the race, color, national origin, religion, sexual orientation, gender, or

disability of the victim, This bill is a thoughtful, measured response to a critical problem facing

our Nation.

I look forward to answering any questions that you might have.
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UPCOMING FLOOR AMENDMENT!

Vote YES on the Kennedy-Schumer-Smith-Wyden Hate Crimes

Amendment to Commerce-Justice-State

Senators Kennedy, Schumer, Smith (OR) and Wyden plan to offer the language of the Hate Crimes
Prevention Act (HCPA), S. 622, as an amendment to the Commerce-Justice-State Appropriations
bill, S. 1217. They recognize that Congress has a duty to responsibly and swiftly address the
problem of hate violence in this nation. The Human Rights Campaign urges a YES vote on the
Kennedy-Schumer-G. Smith-Wyden language — with no weakening amendments -- and will score
this as a “key” vote.

Hate crimes reported on the basis of sexual orientation are INCREASING. In 1997, there was an
8 percent increase in reported hate crimes against gays and lesbians according to the Federal Bureau
of Investigation’s (FBI) Uniform Crime Reporting Program, making them the third highest category
reported to the FBI. This increase is particularly disturbing since, overall, serious crime continues to
decrease nationally.

Hate crimes require a federal response. Since Reconstruction, federal law has barred certain
egregious conduct because it is based on racial prejudice or other kinds of invidious discrimination.
This federal role is based on the special constitutional responsibility placed on the federal
government to ensure that no American citizen is subject to discriminatory treatment because of
deep-seated prejudice. '

HCPA offers a balanced approach to this serious problem. Current law (18 U.S.C. 245) permits
federal prosecution of a hate crime only if the crime was motivated by bias based on race, religion,
national origin, or color, and because the victim was exercising a “federally protected right” (e.g.
voting, attending school, etc.). This dual requirement substantially limits the potential for federal
assistance in investigating or prosecuting hate crimes, even when the crime is particularly heinous.
HCPA would amend 18 U.S.C. 245 by removing the federal protected activity requirement and
adding actual or perceived sexual orientation, gender and disability to the list of covered categories,
thus bringing much needed uniformity to federal law.

States will continue to play the primary role in combating violent crime. Only 21 states and the
District of Columbia currently have hate crimes statues that include sexual orientation. Under
HCPA, state and local law enforcement and prosecurors will continue to play the primary role in the
investigation and prosecution of hate crimes. HCPA would allow the federal government to provide
an important backstop to ensure that justice is achieved in every case.

W O RKTING F O R LESBIAN AND GAY EQUAL RIGHTS.

919 18th Street NW, Suite 800 Washingron, D.C. 20006
phone (202) 628 4160 fax (202) 347 5323 e-masl hrc@hrc.org



HCPA is narrowly crafted and limited in its scope. For the three new categories, HCPA only
covers violent acts resulting in death or bodily injury and includes a constitutional requirement — or
commerce clause nexus -- that the perpetrator or victim has traveled in interstate commerce or used
the “facilities” of interstate commerce. Further, the bill includes a provision that the attorney general
or his or her designee must certify, in writing, that a federal prosecution may go forward. Under
current 18 U.S.C. 245, which has been in place since 1969, there have never been more than 10
prosecutions brought under the statute in a single year.

The Hate Crimes Prevention Act is bipartisan, mainstream legislation. To date, it has 179
cosponsors in the House and 38 in the Senate. It is endorsed by over 100 organizations, groups and
individuals, such as: President Clinton; the Department of Justice; President Bush’s Attorney
General Dick Thornburgh; 22 State Attorney Generals; The National Sheriffs Association; The
Police Foundartion; The Police Executive Research Forum; The U.S. Conference of Mayors; The
Leadership Conference on Civil Rights; The Presbyterian Church; The United Methodist Church;
the American Medical Association; and the Parent’s Network on Disabilities.

- The American public supports federal hate crimes legislation. A May 1999 poll conducted by The
Feldman Group, Inc., found that an overwhelming majority, 76 percent, of Americans think that
crimes motivated by bias based on sexual orientation should be considered hate crimes. This
includes 67 percent of Republicans and 70 percent and 74 percent among Fundamentalist and
Evangelical Christians, respectively. And, an April 1999 poll conducted by Penn, Schoen & Berland
Associates found that 91 percent of young people believe that hate crimes are a serious national
problem, and 95 percent support expanding federal law to include sexual orientation, gender and

disability — which HCPA does.

HCPA has legislative history. In the last Congress, both the House and Senate Judiciary
Committees held comprehensive hearings on HCPA. Last month, the following people gave
compelling testimony before the Senate Judiciary Committee on behalf of the bill: Deputy Attorney
General Eric Holder; Judy Shepard, mother of Mathew Shepard; Jeanine Ferris Pirro, the
Republican District Attorney of Westchester County New York; and Professor Burt Neubourne,
New York University Law School.

Congress cannot afford to wait. A recently released report by the National Coalition of Anti-
Violence Programs documented 2,552 anti-gay incidents in 1998. The report found an alarming
increase in the violence and brutality of hate crimes, with a staggering rise in the use of weapons
(guns, ropes, restraints, vehicles, bats, clubs) during anti-gay assaults. Clearly, people are being
victimized and killed based on sexual orientation. Vicious and brutal hate crimes are having a
crushing impact on families, communities, and our nation.

Please vote YES on the Kennedy-Schumer-G. Smith-Wyden Hate Crimes Amendment to
Commerce-Justice-State. If you have questions or need further information, please contact Tracey
St. Pierre with HRC at 216-1555; Angela Williams with Senator Kennedy at 4-4031 or Rob Epplin
with Senator Gordon Smith at 4-3753.
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THE FEDERAL HATE CRIMES
PREVENTION ACT OF 1999
BACKGROUND AND SUPPORTING INFORMATION

Purpose

** The Hate Crimes Prevention Act of 1999 would strengthen the existing federal hate
crimes law in two ways. First, it would expand the situations when the Department of Justice can
prosecute defendants for violent crimes based on race, color, religion or national origin.

** Second, the Act would authorize the Department of Justice to pros'ecute individuals
who commit violent crimes against others because of the victim’s sexual orientation, gender, or
disability. Current federal law does not cover these cases at all.

The Federal Role

** The federal role in prosecuting hate crimes stems from the special constitutional
responsibility placed on the federal government to ensure that no American citizen is subject to
discriminatory treatment. Examples include: 1) the post-Civil war laws that bar individuals
acting under color of law, as well as persons acting in private conspiracies, from depriving
individuals of their constitutional rights; 2) the federal statute providing for criminal
prosecutions of persons who burn churches or destroy other religious property; 3) the criminal
provisions in the Fair Housing Act barring violent interference with housing rights because of
race, color, religion, gender, familial status or national origin; and 4) the Violence Against
Women Act, which provides for criminal prosecutions of persons who commit violent acts if
they have traveled across state lines in connection with abusing a spouse or intimate partner or
with the violation of a protective order.

Strengthening the Law against Race and Religion-based Crimes

** Current law now limits prosecutions to situations where the victim is targeted because
he is engaging in certain specified federally protected activities, such as serving on a jury,
voting, or attending a public school. U.S. Attorneys have encountered difficulties in a number of
prosecutions because of these limitations. The Act would broaden the statute and cover all
violent crimes motivated by racial or religious hatred.

Extending the Act to Cover Sexual Orientation, Gender and Disability

** The amended Act would cover sexual-orientation-based, gender-based and disability-
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based hate crimes where these crimes are motivated by discriminatory motives, that is, where it
can be established that the defendant acted, at least in part, because of prejudice toward one of
these groups, and where there is sufficient connection with interstate commerce. Motivation for
the crime is a matter for the jury to determine. As is the case for every element of a criminal
offense, prosecutors would have to prove motivation beyond a reasonable doubt. -

** OQver forty states have hate crimes statutes. However, only 21 cover sexual
orientation, 22 cover gender, and 21 cover disability. Extending the federal law would allow
state and local authorities to take advantage of federal investigative resources and personnel in
bringing cases based on state law. It would also allow state and local authorities to be authorized
by the Department of Justice to bring cases based on federal law.

** Even in states which have broad hate crimes statutes, the higher penalties available
under the federal statute, the complexity of the investigation, the procedural advantages of a
federal prosecution, or the failure of a state prosecution may mean that a federal prosecution is
warranted.

** Gender-based cases covered by the expanded Act may overlap with coverage of
current state laws against violent crimes. However, the federal Act would apply only where there
is additional evidence of animus based on gender. The Act would generally not be used when
state laws provide severe penalties, as in the case of rape. The more frequent use would be in
cases of violent attacks against women where there is clear evidence of gender bias but state
laws do not provide sufficient penalties. In addition, federal jurisdiction would also allow federal
authorities to assist states in bringing their own case.

Federal and State Cooperation

** State and local authorities bring the overwhelming majority of prosecutions of persons
who commit violent acts toward racial and other minorities, and they would continue to do so
under the Act. Federal jurisdiction functions as a backstop for state enforcement in order to
~ ensure that justice is done in every case.

** Federal jurisdiction allows the states to take advantage of Department of Justice
resources and personnel, even if the state authorities ultimately bring the case based on state law.
It also allows state and local authorities to bring a criminal case based on federal law after
authorization by the Department of Justice.

** Federal prosecutions under an expanded hate crimes law would occur primarily in
these situations:

1) After consultation between federal and local authorities, there is a consensus that a
federal prosecution will be more effective, e.g., because of higher penalties, procedural
advantages or the complexity of the case. A Memorandum of Understanding between the
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Department of Justice and the National Association of District Attorneys provides guidance for
cooperation in enforcement decisions.
2) State prosecutors decline to act or the state prosecution does not achieve a just result,
and the evidence warrants a subsequent federal prosecution.

First Amendment Concerns

** The Act would apply to an individual who “willfully causes bodily injury to any
persons or, through the use of fire, a firearm, or an explosive device, attempts to cause injury to
any person...” It does not apply to name calling or verbal abuse even if it amounts to hate
speech.

** The Supreme Court, in Wisconsin v. Mitchell, held that Congress and the states may
decide to impose a particular penalty on bias-inspired conduct if it goes beyond protected
speech. Causing or attempting to cause bodily injury is clearly not protected speech.




- Common Myths about the Hate Crimes Prevention Act (HCPA)
Myth: Every crime is a "hate crime".

Every act of violence is tragic and harmful in its consequences, but not all crime is based on
hate. A hate crime occurs when the perpetrator of the crime intentionally selects the victim -
because of who the victim is. A hate crime affects not only the victim and their family but an
entire community or category of people and their families. Hate crimes are destructive and
divisive. A random act of violence resulting in injury or even death is a tragic event that
devastates the lives of the victim and their family, but the intentional selection and beating or
murder of an individual because of who they are terrorizes an entire community and sometimes
the nation.

Myth: Hate crimes laws threaten or chill free speech and threaten the First Amendment.

Hate crimes laws punish violent acts, not beliefs or thoughts - even violent thoughts. HCPA
does not punish, nor prohibit in any way, name-calling, verbal abuse or expressions of hatred
toward any group even if such statements amount to hate speech. HCPA does not punish
thought or speech or criticism of another person. It covers only violent actions that result in
death or bodily injury.

Doubts about the constitutionality of hate crimes laws were squarely addressed by the Supreme
Court in the early 1990's in two cases, R.A.V. v. City of St. Paul and Wisconsin v. Mitchell.
These cases clearly demonstrate that a hate crimes statute may consider bias motivation when
that motivation is directly connected to a defendant's criminal conduct. By requiring this
connection to criminal activity, these statutes do not chill protected speech and do not violate the
First Amendment. In Wisconsin v. Mitchell, the Supreme Court made clear that "the First
Amendment does not prohibit the evidentiary use of speech to establish the elements of a crime
or to prove motive or intent."

Nothing in this act would prohibit the lawful expression of one's deeply held religious beliefs.

~ People will always be free to say things like : "Homosexuality is sinful"; "Homosexuality is an
abomination"; or "Homosexuals will not inherit the kingdom of heaven." The act would only
cover violent actions committed because of a person's sexual orientation that results in death or
bodily injury.

Myth: HCPA gives certain people special protection and is therefore divisive and
unfair. It puts more value on some people's lives than others.

Perpetrators of violent crime who intentionally select victims because of who they are single out
and separate some Americans from others. They are terrorists who single out victims and
commit violent acts as a means of sending a message to society and to others who belong to the
same category. The federal government - through decades of civil rights and criminal law - has
a history of addressing crime that singles out individuals for violence in this way.



Myth: There's no epidemic of hate crimes.

Every individual's life is valuable and sacred, and even one life lost is too many. It is not the
frequency or number of hate crimes, alone, that distinguish these acts of violence from other
types of crime, it is the impact these crimes have on the victims, their families, their
communities and, in some instances, the nation.

Evidence indicates that hate crimes are underreported; however, statistics show that since 1991
hate crimes have nearly doubled with 8,049 being reported in 1997, the FBI's most recent
reporting period. Race-related hate crimes were by far the most common, representing nearly 60
percent of all cases. Hate crimes based on religion represented 17 percent of all cases. And hate
crimes against gay, lesbian and bisexual Americans increased by 8 percent -- or about 14 percent
of all hate crimes reported.

Anti-gay crimes are becoming increasingly more violent, according to a report released on April
6, 1999, by the National Coalition of Anti-Violence Programs. The report documented 2,552
anti-gay incidents in only 16 cities/jurisdictions across the country in 1998, with an alarming
increase in violence, brutality, and the use of weapons in these attacks.

Sadly, statistics only give a glimpse of the problem. It is widely recognized that hate crimes on
the basis of sexual orientation often go unreported due to fear and stigmatization. Additionally,

" the Hate Crimes Statistics Act makes the reporting of hate crimes by state and local jurisdictions
voluntary, resulting in no participation by many jurisdictions each year. For example, of the 100
most populous cities in the United States, 10 did not participate in the reporting of hate crime
data at all for 1997.

Myth: HCPA federalizes crimes that are better left to the states to address. The recent
well publicized hate crimes in Wyoming, Texas, and Alabama show that perpetrators of
hate crimes usually get punished severely.

_ Violent crimes, whether motivated by discriminatory bias or not, are generally covered under
state law. Such overlap is common. For example, there is overlapping federal jurisdiction in the
case of many homicides, bank robberies, kidnapings, fraud, and other crimes. As is frequently
the case when federal and state laws overlap, the number of crimes subject to federal law would
greatly exceed the number of federal prosecutions. Even though both the federal and state hate
crimes statute may apply, there will be no need for a federal prosecution in the vast majority of
cases. Almost all rapes and sexual assaults, violent crimes against gay men and lesbians, and
violent crimes against disabled persons will continue to be prosecuted by state and local
authorities. The importance of HCPA is to provide a backstop to state and local enforcement by
allowing a federal prosecution if - and only if - it is necessary to achieve an effective, just result.



Myth: HCPA is unconstitutional.

HCPA is fully consistent with established constitutional law, including First Amendment
precedent and the Lopez decision. The act itself and the existing federal criminal civil rights-
statute that the act amends, 18 U.S.C. §245, only apply to acts of violence, not speech. The
existing statute has been upheld under the Commerce Clause, section 5 of the Fourteenth
Amendment and the Thirteenth Amendment. Because the Hate Crimes Prevention Act requires
a direct link to interstate commerce before the federal government can prosecute a hate crime
based on sexual orientation, gender or disability, the Act is fully consistent with the Supreme
Court's decision in United States v. Lopez.

Myth: In light of the Brzonkala decision, Congress does not have the constitutional
authority to enact the Hate Crimes Prevention Act.

The Supreme Court's decision in United States v. Lopez, 514 U.S. 549 (1995), and the recent
Fourth Circuit decision in Brzonkala v. Virginia Polytechnic Institute and State University
invalidating the civil rights remedy provided by the Violence Against Women Act ("VAWA"),
have raised questions regarding the constitutionality of HCPA's addition of "sexual orientation,
gender and disability" to existing law. The question is whether these additions are a valid
exercise of congressional authority under the Commerce Clause. A number of elements in
HCPA affirm this congressional authority:

. The existing federal criminal civil rights statute, 18 U.S.C. §245, has been upheld as a
constitutional exercise of Congressional authority under the Commerce Clause, United
States v. Lane, 883 F.2d 1484 (10th Cir. 1989);

. The Hate Crimes Prevention Act contains an explicit jurisdictional element requiring that
each gender-, sexual orientation-, or disability-based violent act in question contain an
interstate commerce connection. See also United States v. Lopez, 514 U.S. 549 (1995);
as post-Lopez legislation, HCPA has been carefully drafted to address the concerns
expressed by the Supreme Court in that case. The legislation's findings acknowledge the
direct connection between bias-based violent crimes and interstate commerce; and

. HCPA creates no new, substantive "right." HCPA simply amends existing federal law to
allow the federal government to prosecute bias crimes committed because of the victim's
sexual orientation, gender or disability.

Since Reconstruction, federal law has barred certain egregious conduct because it is based on
racial prejudice or other kinds of invidious discrimination. This federal role is based on the
special constitutional responsibility placed on the federal government to ensure that no American
citizen is subject to discriminatory treatment because of deep-seated prejudice.

"Purely private, noneconomic activity" that does not contain the required interstate commerce
jurisdictional element could not be prosecuted under HCPA. HCPA applies only to violent acts



committed against an individual (not property) because of the victim's sexual orientation, gender
or disability.



The Hate Crimes Prevention Act is supported bx- twenty-two state Attorneys General,
and a broad range of national civil rights groups, state and local government
associations, and law enforcement organizations:

American Association for Affirmative Action

American Citizens for Justice

American Network of Community Options and Resources
And Justice For All

AYUDA

Center for Community Change

Justice for All

National Abortion Federation

National Association of Social Workers

Updated 5/99

Law Enforcement

Federal Law Enforcement Officers Association

Lawyers' Committee for Civil Rights Under Law

National Organization of Black Law Enforcement Executives
National Sherrifs’ Association '

Police Executive Research Forum

Police Foundation

Women’s Groups

African-American Women’s Clergy Association
American Association of University Women
Business and Professional Women, USA

Center for Women Policy Studies

Church Women United

Coalition of Labor Union Women

Federally Employed Women

Feminist Majority

Gender Public Advocacy Coalition

General Federation of Women’s Clubs

National Association of Commissions for Women
National Black Women’s Health Project
National Partership for Women & Families
National Women’s Law Center

NOW - National Organization for Women

The Woman Activist Fund, Inc.

Women of Reform Judaism, Federation of Temple Sisterhoods
Women Work!

Women’s Alliance for Theology, Ethics & Ritual
National Coalition Against Domestic Violence
NOW Legal Defense & Education Fund

Religious Groups

American Ethical Union, Washington Office
American Jewish Committee

American Jewish Congress



Anti-Defamation League

Catholics for Free Choice

Congress of National Black Churches

The Episcopal Church

Evangelical Lutheran Church of America, Office for Government Affairs
Hadassah

International Association of Jewish Lawyers and Jurists
International Association of Jewish Vocational Services
Jewish Council for Public Affairs

Jewish Labor Committee

Jewish War Veterans of the USA

Jewish Women International

NA’AMAT USA

National Council of Churches of Christ in the USA
National Council of Jewish Women

National Jewish Democratic Council

NETWORK, A National Catholic Social Justice Lobby
Presbyterian Church (USA), Washington Office

Union of American Hebrew Congregations

Unitarian Universalist Association .
United Church of Christ - Office of Church in Society
United Methodist Church

Disabilities Groups

Alliance for Rehabilitation Counseling

American Association on Mental Retardation

American Conncil of the Blind

American Counseling Association

American Foundation for the Blind

American Music Therapy Association

American Nurses Association

American Speech-Language Hearing Association

American Therapeutic Recreation Association

American Psychological Association

Aplastic Anemia Foundation of America, Inc.

Bazelon Center for Mental Health Law

Brain Injury Association, Inc.

Consortium of Developmental Disabilities Councils

Disability Rights Education and Defense Fund

International Dyslexia Association

LDA, The Leaming Disabilities Association of America
Leamning Disabilities Association of America

National Alliance for the Mentally 111

National Association of the Deaf

National Association of Developmental Disabilities Councils (NADDC)
National Association of People with AIDS

National Association of Private Schools for Exceptional Children
National Association of Rehabilitation Research and Training Centers
National Coalition on Deaf-Blindness

National Mental Health Association

National Parent Network on Disabilities

National Rehabilitation Association

National Respite Netwark



National Spinal Cord Injury Association

National Therapeutic Recreation Society

Paralyzed Veterans of America

Rehabilitation Enginecring and Assistive Technology Society of North America
Society for the Psychological Study of Social Issues

Spina Bifida Association of America

The Arc of the United States

National Association of Protection & Advocacy Systems

Ethnic Groups

American-Arab Anti-Discrimination Committee
Anti-Defamation League

Arab American Institute

Asian American Legal Defense & Education Fund
Asian Law Caucus

Asian Pacific American Labor Alliance

Asian Pacific American Legal Center

Chinese American Citizens Alliance

Hispanic National Law Enforcement Association

India Abroad Center for Political Awareness

Japanese American Citizens League

MALDEF - Mexican American Legal Defense & Education Fund
MANA - A National Latina Organization

National Asian Pacific American Legal Consortium
National Asian Pacific American Bar Association
National Congress of American Indians

National Federation of Filipino American Associations
National Korean American Service and Education Consortium
National Puerto Rican Coalition, Inc.

Organization of Chinese Americans

Southeast Asia Resource Action Center

Labor Council for Latin American Advancement
National Council of La Raza

Unions

American Federation of Government Employees '

American Federation of State, County, and Municipal Employees, AFL-CIO
International Union of Umited Aerospace and Agricultural Implements
National Alliance of Postal and Federal Empioyees

Service Employees International Union, AFL-CIO

Union of Needletrades, Industrial & Textile Employees (UNITE)

Civil Rights

American Friends Service Committee
Americans for Democratic Action

Bi-Net

Center for Democratic Renewal

Fair Employment Council of Greater Washington
Human Rights Campaign .
Leadership Conference on Civil Rights

NAACP

NAACP Legal Defense Fund, Inc



National Coalition of Anti-Violence Programs

National Conference for Community and Justice (NCCJ)
National Education Association

National Gay and Lesbian Task Force

National Urban League

Parents, Families and Friends of Lesbians and Gays
People For the American Way

A. Philip Randolph Institute

United States Student Association

Civic Groups

American Veterans Committee -

Goodwill Industries International, Inc.

Log Cabin Republicans

National Center for Victims of Crime
National Newspaper Publishers Association
The United States Conference of Mayors
YWCA of the USA
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U.S. Depurtment of Justice

Offlce of Legislative Affairs

Washington, D.C. 20520

Honorable Orrin Hatch
Chairman

Commii.lee on the Judiciary
United States Senate
Vashingteon, D.C. 20510

Dear My. Chairman,

This letter presents the views of the Department of Justice
on S. 1406, "A Bill to Combat Hate Crimae." Hate crimes have no
place in a civilized society, whether based on the race,
religion, ethnicity, sexual orientation, yender, or disability of
the victims. We share your conviction that every level of
government must take action to resvond Lo these violent,
devastating attacks. However, this bill would maintain the
federally protrected activity” requirzement in section £45 of
title 18, an outdated restriction on Federal jurisdiction that
has prevented the Department frow taking action to investigate,
prcsecute, and punish several brutal incidents of hate based
viclenme. It aleo fails to uvlfer Federal protection to victima
of violence based on their gender, sexual orientation, or
disahility. We ocannot fully vincdicate the Federal interest in
combating hate based viclence without eliminating these two
marinug defiocicncies in Lhe current law.

I Sectien 1(e) and Current Secticon 245

Scction Ll (a) would create a new section 249 in title 18,
making it a crime to travel across State or Indian countxy lincs
in oxder, by fLorce or threat of force, to willfully irnjure,
intimidate, or interfere with any pergon becavae of the person's
race, colur, religion, or national origin, ito do or attempt
to do s0. While current law does not cover hate crimeo wheze the
defendanl crosses State linee, our experience with saection 247 of
title 18 suggests this amendment would ha ineffective and that
very [ew cazes would be reachable under this provision.

Before the enactment of the Church Arson Prevention Act of
1996, section 247 prohibited the intentional defacewment, dainage,
vr destruction of any religious real property because of the
religious character of the property if, in occmmitting tlie
offense, the defendant either traveled in interastate or foreign
commerce or used a facility or inatrumentality of interstate or
foreign commerce in interstate or foreign commerce. Confronted
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with a rash of arsons at hougas of worship in early 15946, the
Department and the Congress councluded that section 247 had proven
totally ineffective because of these restrictive interstate
commerce requirements. In [act, between its enactment and the
1996 amendments, only one cage wag brought under mection 247.

Recognizing this problem, Congress enacted the Church Arson
Pravention Aot of 1996, which amended section 247 to eliminate
the interstate commerce elemant entirely for racially motivated
araong and to cover other oftenses that are "in or affect
interetate commerce." Thus it is no longer necessary to
egtablish as a jurisdictional prerequisite that the defendant
moved in interstate commerce or used a facility in interstats
commeree. The "affects" gtandard is more in line with axlisting
criminal statutes outlawing, for example, the posscesion of
ocrtain weapons, e.g. 18 U.8.C. 922(g), 924, or the use of fire
or explosive devices, g,.g, 18 U.S.C. 844 (i) . Those amenduentsg
and the expanded Federal jurisdiction have contributed to the
success of the Church Arson Task Force, which has worked with
State and local investigators and prosecutors to investigatas 785
fires that occurred after January 1488, with 340 total defendants
arrested, The vast majority of these cages have been prosecuted
in State courts under State law. The tapk force's 34% arrest rate
is more than double the average for arson investigations, which
ie at least partly attributahle to the ability o[ Federal
investigatoxs and prosecutore to work closely with their State
and local counterparts.

In addition to the limited number of vases that would fall
under new gaction 249, the bill would not remove the serious
juriadictional limitations of pcction 245. In cases invelving
racial, religious, or ethnic violence, the Federal government
8till would have to prove a defendanl attacked hiie victim not
only because of racial, religious, or ethnic bias, but also
becauge of tha victim's participairion in one of the six
specifically enumerated "federally protected activities."' This
requirement. can laad to bizarre results. For exampla, in U,S, v
Blagk and Clark (12/12/91) (E.D. Calif.), two white supremacsnre
were charged in thc assault uf a black man at a convenience
store/gasoline station. The victim received mnultiple stab wounds
and required hospitzl treatment. There was ho previcus State
action, After indictment, Clark pled quilty ro vioclating asection
215 and was seutenced to serve seven years and 10 months in

'The Bix protected activities are attending a public school:
participating in a program or aCtivity administerrd by a $tatec or
local governmenl; government employment ; serving ag State juror;
traveling in or using a facility of interstate cnmmarce; or uasing
the facilities ur services of certain enumerated places of public
accommodation or entertainment. 18 U.§.C. § 245 (b) (2).

-2-
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Prison, to be followed by three years supervised rmleasa. Black
was convicted at trial apa sencenced to serve 10 years in prison.
Establighing Jurisdiction under 18 U.8.C, 245 hinged on thc fact
that there wag = pinball machine in the store, which qualified
the gas station as a place of entertainment. Without that
pinbal) machinc, we would have had no jurisdiction in the case.

In addition, tlw bi]} provideg no Federal coverage
whatsocever for vielent crimes based on pexual orientation,
gendar, or disabllity. s, €22, the Hate Crimes Prevention Act of
~999, would correct both of these jurisdictional g8ps, permilling

€22, whuse provisions were included in the Senats version of the

IX. oOther Sections

Section 1(b) would direct the Comptroller General, in
consultation with the Natianal Governors Assoclution, to conduct
a8 Study comparing the number, prosecution and conviction rates,
and sentences of hate crimes im ten juriadictions with hate
crimes lawe to those in ten jurisdictione without hate crimes
laws. A carefully designed study alony these linas could provide
useful information about the effects of hate crimes statutes on
law enforcement.

Section 1(a) of the bill would digzect the Attorney General,
in consultation with the States, to develop a model hate crimes
statute. While we agree that Stales should ba encouraged to
adopt and enforce comprehensive hate erimes statutes, the Federal
governmenr must do more than provide a model. Federal
jurisdiction is needed as a backstop for State and local
enforceament to encure that Juetice is done in every case.

Scetion 1(d) directs that, at the request of a State or
local law enforcement official, the Attorney General aoting
throush the Dilrector ot the FBI “shall provide technical,
prosecutorial, or any other form of agsigtanca" in the
investigalion or prosecution of a crime that is a crime of
violence under 18 U.§.C. 16, constitutea a felony under StaLe
law, and either is motivated by race, ethnicity or religion cr is
4 violation of & State hate crime law. We havo two concerns with
this provigion. First, in order to give the Attornay General
discretion teo determine, in light &f sther Federal intecsestg and
prliorities, which cases warrant Foedersl assistance and what type
of assistance to provids, section (4) (1) (A) chould Le amendad so
Lhat she "may provide" sueh assistance at the request of a State

-3-
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or local official. Second, becauge the majority of States do ot
include gender, sexual orientation, and disability as protected
categories in their hate crimss law, the bill will not alleow the
Nepartment to pruvide investigatory and prosecutorial assistance
to mogt States investigating such violent attacks.

Section 1(d) (2) would establish a grant program withiu the
Department Lo assist State and local law enforcement in the
investigation and prosecution of hata crimes where the State
certified that it lacked the resources necessary to do so itself.
An application would have to be approved within 24 lours. wWhile
we support the geal of providing assistance to States
investigating hate crimes, requiring individual yrant
appllcations and approvals for each specific case will be
burdensome for both State and Tnacal law enforcauent officials and
Lhe Department, and may cause delays that impede invegtigations.

We look forward to working with you to address these issues
by crafting a thoughtful, measured response to this critical
problem facing our Nation. We remain convinced that S. 622
embodies that responsa. The Office of Management and Budget has
advigsed us that from the perspective of the Administration's
program, there is nn objection to subuissicn ot this letter,

Sinvezely,

Jon P. Jennings
Acting Assistant Attorney General

Ccc: Honorable lPatrick J. Leahy
Ranking Minority Member
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by Lou Chibbaro Ir

Without debate and by voice vote,
the U.S. Senate on July 22 approved a.
hate crimes prevention. bill that gives.

the federal government authority to
prosecute violent hate. crimes com-
mitted against individuals because of

their sexual orientation, gender or -

disability. -
Gay civil rights groups hailed the
Senate’s passage of the Hate Crimes.
. Prevention Act as a major victory,
saymg it will .greatly boost the mea-

sure’s chances of gaining final

approval in negotiations this fall
between the House and the Senate.

- The Senate approved the--hate
crimes prevention measure in the

form of an amendment to an appro-.

priations bill for the departments of
Commerce, Justice, and State. The
House already passed its own version
of ‘the appropriations bill without
tacking on the hate crimes measure,

~and Capitol Hill observers say oppo-

by Clint Stelb
Compltcahons surfaced last week when
Sen. Orrin Hatch (R-Utah) circulated
his own hate crimes amendinent.

nents will attempt to kill the Hate
Crimes Prevention Act in-the fall
when the House and Senate iron out
differences between their two bills.

A coalition of Gay and mainline
civil nghts groups had expected the
hate crimes bill to surface in the form

of an amendment after Sen. Edward

Kennedy (D-Mass.) and.a group of

'Democratic and moderate Republican
“senators announced last month they

would introduce such an amendment
and seek to attach it to the appropria-

‘tion measure.

But complications surfaced early
- last- week when Sen. Orrin Hatch (R-
-Utah) circulated his own hate crimes

amendment that omitted the sexual
orientation, gender .and_ disability
clause contained in the Kennedy ver-
sion. Supporters of the Kennedy

amendment feared that Hatch. would-

call for substituting his amendment

- for the Kennedy version and that sen-
- ators who were- wavering over the

Kennedy version might jump ship and
vote for the Hatch amendment.

‘As Senate: deliberations over the -

Commerce, Justice, and State appro-
prlauons bill continued into the

. evemng on Thursday, July 22, sup-

Contmued on page 19

by Keith Lenharr/Update News
- Around 50 people suffered injuries during a tear

Many others, inclu

explosion at San Diego Pride.
: by the incident.”

* this woman and child, were u

RAarmsaree o
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bashing murders,-in their efforts to persuade Congress ~ Gaither’s mu

;de;,"h-eis';.)-l'e;(iéd not guilty and is expect-

— Lou Chibbaro Jr. \

Senate passes two amendments on hate crimes

Kennedy, Hatch measures both included in _pack_age of a_ttéchm_énts to appropriations bill

Continued from page' 1
. porters and opponents of the two versions
of the hate crimes prevention measure

were expecting a dramatic Senate debate -
over the issue. With Kennedy out of town _
due to the death of his nephew, John F.-

Kennedy Jr., Kennedy’s staff worked
closely with Democratic and Republican
backers of the " Kennedy version.
Supporters of the Kennedy version were
expected to invoke the memory of slain
University of Wyoming student Matthew
Shepard and other Gay-bashing victims in
a heated floor debate, said Senate staffers
familiar with the Senate action.
.However, after several hours of behind-
the-scenes negotiating, Sens. Judd Greg
(R-N.H.) ‘and:Emest Hollings (D-S.C.),
the floor managers.of the appropriations

bill, agreed to add both the Kennedy and -

Hatch' amendments to a: package of 32

other amendments’ slated for bipartisan .’

approval. .The . agreement; came after

reports surfaced that Senate GOP leaders

were planning to push through a rule that
would have barred sénators from adding
any amendments . to the Commerce,
Justice, and State appropriations bill.

The Senate then approved the Kennedy
and Hatch amendments as part of a pack-
age of 34 amendments — with no debate
and no public mention on the Senate floor
of the natufe of any of the amendments.
The approval came by unanimous, voice
vote. N

_ Sen. Ron Wyden (D-Ore.), one of the .

Eo-sponsors . of the ‘Hate Crimes
. Prevention Act; said head counts conduct-

ed by the bill’s supporters showed that the -
Kennedy amendment would have passed

by a three- or four-vote - 'margin

if a
recorded vote had been taken. -~ °

Opposition still déngerdué-

- According to . Capitol Hill staffers..

familiar with-the legislation, opponents
believe they have a better chance of

- a development opponents wanted to

defeating the Kennedy version of the -
hate crimes measure in a House-
Senate conference committee. They
-chose not to risklosing ‘a roll" call
vote, fearing such a vote would help -
supporters build momentum for the
amendment’s passage in thé House.
A public debate on the Senate floor
highlighting widely publicized hate
crimes in recent months against
Gays and other minorities might also
have given the impression that oppo-
_nents are insensitive to such crimes,

avoid, Capitol Hill observers said.

" Hatch, who serves as chair of the
Senate Judiciary Committee, has
said the Hate Crimes Prevention Act
proposed by Kennedy and others .
goes too far in extending federal authori-
ty to law. enforcement activities that

Hatch says should be carried out by state .

and local governments. Although Hatch
-has not called for repealing existing:fed-
eral law that allows the federal govern-

ment to prosecute hate crimes based on
race, religion, and national origin, he said -

he opposes the Kennedy -bill's call for

adding sexual orientation, gender, and

disability as additional areas.
Hatch’s amendment — while omitting
language pertaining to sexual orientation,

gender, and disability — calls for provid--
ing federal funds-to help state and local

law enforcement agencies prosecute hate
crimes, including anti-Gay hate crimes. It

. would also allow. federal prosecutors to

intervene in hate crimes investigations
involving_the crossing of state lines, but

- only for such' crimes based on a-victim’s

face, religion, or national origin. - .
- Gay civil rights groups waged a lobby-
ing campaign against Hatch’s call for sub-

. stituting his amendment for the Kennedy
. amendment.... The " Human
_Canipaign, the nation’s largest Gay politi-

cal group, argued that Hatch’s measure

‘would prevent federal prosecutors from

Sen, Ron Wyden: “We cannot be for
_that-guts sexual oriéntation, gender; or disability. ...
What we have to do now is organize like crazy.”

Rights ™

intérvening in Gay-related hate crimes
cases even though local and state law
enforcement officials — including many
of the nation’s police departments — have
said’ they welcome federal assistance in

* prosecuting such hate crimes,

However, after the Senate passed both
versions, supporters of the Kennedy
amendment say the two versions are not
mutually exclusive and that they would
not object to retaining both amendments.

Winnie Stachelberg, HRC'’s political

director, said HRC'’s concern over the
Hatch proposal is that’ opponents of
including sexual orientation protection in
a hate crimes bill could have voted for the
Hatch proposal as a “cover” for arguing
that they. support some form of hate
crimes prevention legislation while voting

_against the Kennedy version.

“We cannot be for any proposal that
guts sexual orientation, gender, or disabil-

“ity,” Wyden said. “What we have to do

now is organize like crazy” to build sup-

. port for the bill in the House.
““This is the first concrete action taken "

by .either chamber since America buried

Matthew_ Shepard, James Byrd Jr., Billy

Jack Gaither, and many trans_genderéd

by Clint Steib
any proposal

people whose names and faces do not
make the newspapers,” said Kerry
.- Lobel, executive -director of the
Natjonal Gay .and Lesbian- Task
- Force. “It is a-good first step, but- we
" have a long way to go and we must
‘now tumn to the House and tell our
‘representatives- how critically impor-
tant this legislation is. In short, we
"must keep up the heat.”
Earlier this year, the House passed
a Commerce, Justice, and State
appropriations bill that does not
include the Hate Crimes Prevention
Act. The House and Senate appropri-
ations bills must now be reconciled-in
2 House-Senate conference- commit-
- tee or through a separate negotiating
process between Republican and
Democratic ‘lawmakeérs and the White

‘House. The latter process is expected 10

come about if lawmakers decidé to merge
the Commerce, Justice, and State appro-
priations bill with several other appropri-
ations bills, as they have in the past sever-
al years. ' .
President Clinton, who worked with
Kennedy in-drafting the Hate Crimes
Prevention Act, released a statement

. praising the Senate for passing the

Kennedy version of the bill.

“Senate approval of this legislation
gives it-real momentum, and I call on the
House of Representatives to meet its
responsibility in combating violence that
is fueled by hate,” Clinton said.

* Earlier this month, the White House
said Clinton might veto the Commerce,
Justice; and State appropriations bill if it
contains provisions unrelated to the hate
crimes bill that he cannot support. A com-
pleted version of the bill is not expected
to reach Clinton’s desk for signing until
September or October at the earliest.

Meanwhile, the House . Judiciary

_Committee is scheduled to hold a hearing

on. the Hate Crimes Prevention Act on
Aug. 4.V T
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S22 Anti-Defamation League®

July 16, 1999

The Honorable Richard Socarides
Special Assistant to the President

0
And Senior Advisor on Public Liaison 6
The White House SX\J
Washington, DC 20500

T wd

W¢are pleased to share with you a new Anti-Defamation League research
report. Poisoning the Web: Hatred Online is our latest publication on
the use of the Internet by hate groups to promote bigotry, extremism, and
violence. Before the Internet, many extremists worked in relative isolation,
forced to make a concerted effort to connect with others that shared their
ideology. Today, bigots exploit cyberspace to communicate more easily
and inexpensively with fellow extremists.

The League’s comprehensive report presents the historical background
and current trends of hate online, touching on legal and societal
implications of promoting intolerance via the Internet and suggesting
counteraction techniques. Poisoning the Web exposes many of the
perpetrators of “cyber hate” and describes the specific effos these
extremists are undertaking to lure young people to their sites. Along with
updates on the traditional hate groups such as the KKK, neo-Nazi
skinheads, and the National Alliance, the report details the dangers of
online bomb-making manuals, the role of women in white supremacy
online, and anti-abortion extremism in cyberspace.

Please do not hesitate to contact our office if you have any questions about
this report or if we may be of assistance to you in any way.
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ashington Director

Sincerely, ~

Michael Lieberman
Washington Counsel
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