L ce Nokluor Gb) h Braoe

THE WHITE HOUSE

b L Guca don \oR Bl

Here is the background material for the employment
" non-discrimination Executive Order we discussed with
exteculue Bruce. Sorry for the delay in getting it to you. It had

o L\,\Lﬂ L T m\t‘ been mis-placed.

{ w\\é"’k —i V\—\ Thanks.

o iy q e, v, Mat'wd
Aiying, e —;ALLML/;V\,\
‘S’Lxua\ Ov{wt:at\?\..
Lok d e ‘A’P(c(,(,g u/’[LJA
and A4 g sucl o
rdm T M any lools

E\Q/‘——G\




UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WASHINGTON, DC 20415-0001

OFFICE OF THE DIRECTOR

MEMORANDUM FOR MICHAEL MCCURRY,
ASSISTANT TO THE PRESIDENT AND
WHITE HOUSE PRESS SECRETARY

THROUGH: RICHARD SOCARIDES, _
SPECIAL ASSISTANT TO THE PRESIDENT FOR PUBLIC LIAISON

FROM: JANICE R. LACHANCE A - Z/ ; 4
CHIEF OF STAFF '
SUBJECT: Discrimination Based upon Sexual Orientation in Federal Employment

DATE: ~ April 21, 1997

The following are answers to your questions on discrimination based upon sexual orientation in
Federal employment:

. Although sexual orientation is not specifically mentioned in title 5 of the U.S. Code or in civil
rights statutes, section 2302(b)(10) of title 5 prohibits "discrimination for or against any
“employee or applicant for employment on the basis of conduct which does not adversely
affect the performance of the employee or applicant or the performance of others." It is
OPM'’s position that discrimination based upon sexual orientation would be a prohibited
personnel practice if it was found, on a case by case basis, that sexual orientation did not
adversely affect the performance of the employee or applicant or the performance of others.
This is the longstanding “nexus” test that has been adopted by the courts in Federal
employment matters.

«  Section 2302(c) of title 5 holds agency heads responsible for the prevention of this prohibited
personnel practice. Thus, OPM has continued to remind agency heads and personnel
directors of the importance of publicizing non-discrimination policies, avenues of redress,
and issuing policy statements which send a strong message that agency management will not
tolerate any discriminatory actions which are based on conduct which does not adversely
affect the performance of the employee or applicant or the performance of others.



J In 1980, the first OPM Director, Alan Campbell, issued a policy statement affirmatively
stating that "applicants and employees are to be protected against inquiries into, or actions
based upon, non-job-related conduct, such as religious, community or social affiliations, or
sexual orientation."

. In February 1994, Director King reiterated that "the 1980 memorandum continues to reflect
the Federal Government's long standing policy on the matter of discrimination based on
non-job-related conduct." In the memo he outlined avenues of redress. These may include
appeal to the Merit Systems Protection Board, filing a complaint with the Office of Special
Counsel, utilizing a Negotiated Grievance Procedure or other agency grievance procedure or
review by the agency’s Office of Inspector General. The proper channel depends upon the
circumstances.

. In March 1997, OPM again distributed the 1980 and 1994 memoranda and reiterated OPM's
commitment "to helping agencies ensure that Federal employees or applicants for Federal
employment are protected against actions taken for non-job-related conduct such as religious
beliefs, community or social affiliations, or sexual orientation." OPM specifically
recommended that agencies issue strong policy statements and communicate this policy
throughout their organizations and incorporate the policy into orientation sessions for new
employees to ensure that all employees understand the agency’s position.

What is the policy of the Department of Defense?

Based on our inquiry to them, the Department of Defense has issued no policy on this matter.

CC: Kitty Higgins
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February 27, 1987

Mr. James B. King

Director

Office of Personnel Management
1900 E Street, N.W.
Washington, DC 20415

Dear Director King:

As strrong propenents of equal rights for gay and lesbian
Americans. we applaud the stcps the Administration has ctaken to
implement sexual orientation non-discrimination policies in the
federal workplace. However, we ar¢ concerned by reports that
several federal agencies have not yet adopred these policies for

their civilian federal employess.

According to a recent survey by the Washingron Blade, a
number of federal agencies have aot added the category Of "sexual
orientarion" to their employee non-discrimination policy
sracements. By some accounts, the number of employees working in
these agencies totals nearly 75,000.

Although most gay and lesbian federal employees are KJ#%?&
protecred under Office of Personnel Management regulations that YmmJ&
classify sexual orientation discrimination as "a prohibited ‘A
persennel practice,” many have not received any notification that R@OQ
sexual orientacion discriminarcion is illegal. We are (
particularly disrturbed by reports that many personnel Or public

affairs officials in the agencies in question are unaware that

sexual orientation discrimination is prohibited in the federal
workforce. This is unacceprable.

Particularly in lighe of the Administration's endorsement of
legislation (the Employment Non-Discrimination Act) to prohibit
discrimination in the workplace against gays and lesbians, it 1s
incumbent upon the Office of Personnel Management to ensure that
all federal agencies promptly adopt policy atatements on sexual
orientation discrimination. We would appreciate being informed
of what steps are being taken in cthis regard.

Thank you for attention ta this matcer.

Sincerely,

o A







UNITED STATES
OFFICE OF PERSONKEL MANAGEMENT

WASHINGTON, D.C. 20410

OFFICE OF THE DIRECTOR

o
Honorable Dale E. Kildee ‘ DRAFT

U.S. House of Representatives
Washington, DC 20515

Dear Representative Kildee:

I want to thank you, and the other members of Congress who
concurred in the February 27, 1997, letter, for your stxong
commitment to ensuring that Federal employees are protected from
actions taken on the basis of non-job related issues such as an
employee's race, religion, sex, color, national origin, age,
disabling condition, marital status Or political affiliation,
community or social affiliations, or sexual orientation. OPM is
equally committed to this goal and has continued Lo remind agency
heads and personnel directors of the importance of publicizing non-
‘discrimination policies. We firmly believe that policy statements
which send a strong message that agency management will not )
tolerate any discriminatory actions based on conduct which does not
negatively affect the performance of employees, OY evel applicants
for employment, will help foster an environment that is free from
discrimination. Of equal importance, these policies explain to
employees the avenues of redress available if they believe their
rights have been violated.

In February 1994, 1 issued a statement CO the Heads of Departments
and Independent Establishments which clarified the Federal
Government’s long standing policy prohibiting any action taken
pased on non-job related activities which have no adverse impact on
the Federal service. That memorandum outlined the avenues of
redress available to employees who believe such an action has been
taken against them. On February 3rd of this year, we circulated
copies of that memorandum to Directors of Personnel with a reminder
that agencies should be communicating their policy statements
throughout their organizations to ensure that all employees
understand the agency’s position on non-discrimination.

Based on the concerns raised in your letter, T authorized a second
memorandum to Directors of Personnel which once again expressed
opM‘'s strong belief in the need for a policy statement and in the
equally important need that all employees be informed of the
appropriate avenues of redress if they believe that discriminatory
action has been taken against them. This memorandum also states



DRAFT

OpM’s recommendation that agency policies be jincorporated into
orientation sessions for new employees and that these sessions
include coverage of the merit principles and prohibited personnel
practices contained in the law. Further, we have identified an
OPM office which will serve as a clearinghouse for agency policy
statements that can be shared with other agencies who are still
in the early stages of developing their gtatement. This
memorandum was issued on March 10, 1997, and a COPY is enclosed
for your information.

please be assured that I share your CONcerms, and that I am

personally committed to the process of publicizing policies
prohibiting discrimination based on non-job related conduct.

Sincerely,

R

Jdmes B. Kiﬁg_

Pirector

Enclosure



INTERAGENCY ADVISORY GROUP

UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
WASHINGTON. DC 20415

Secretariat . MAR | 0 1887

1900 £ St NW

MEMORANDUM FOR DIRECTORS QF PERSONNEL

FROM: Rosalie A. Cameron ?14,&.:/ & WL/
Chair .
Interagency Advisory Group

SUBJECT: Policy Statement on Discrimination on the Basis of Conduct Which
Does Not Adversely Affect the Performance of Employees or Applicants
for Employment

The Oflice of Personnel Management is committed to helping agencies ensure that Federal
cmployees or applicants for I'ederal employment are protected against actions taken tor non-job
related conduct such as religious beliefs, communty or social affiliarions, or sexual orientation.
Thereforc, OPM rccommends that agencies;

1. Issue a strong management statement which clearly defines the Federal Government’s
policy with regard to discrimination based on conduct which does not adversely affect the
performance of employees or applicants for employment,

2. Communicate 1o employees the avenues of redress available should employees believe
they have been subject to discriminatory actions based upon non-job related misconduct,
and,

3. Incorporate the policy in onentation sessions for new employees, including coverage of
merit principles and prohibited personnel practices.

To assist you in developing a policy statement. 1 have attached two memoranda previously sent to
Heads of Departments and Independent Establishments which define the Federal Government's
policy on discrimination on the basis of conduct which does not adversely affect the performance
of employees or applicants for employment. The 1994 memorandum discusses avenues of redress
available to employees who believe they have been subject to such discrimination which is a
prolubited personnel practice.

Should you wish to share copies of your agency’s policy statement, which may be helpful to
agencies that are in the process of developing their own, please send them to Marjorie Marks.

- Office of Personnel Management, 1900 E Street N.W., Washington, D.C. 20415, Room 7412 or
fax to 202-606-0967. Questions regarding this memorandum or its attachments may be directed to
the Employee Relations Policy Center on 202-606-2020 or Internet at MAMARKS.OPM.GOV.

Attachments



UNITED STATES
OFFICE. OF PERSONNEL MANAGEMENT

WASHINGTON, D.C. 20415

GFFIE OF TIHE DIRECTOR FEB ' 7 md

MEMORANDUM FOR HEADS OF DEP

NTS AND INDEPENDENT ESTABLISHMENTS

FROM: JAMES B. KING
DIRECTOR

SUBJECT: Discrimin n Pased on Non-Job-Related Conduct

We have received a number of inquiries about the attached 1980
memorandum from then-OFM - Director BAlan K. Campbell, and the
appropriate avenues of redress for matters governed by this policy.
We have been asked to forward the following material ' to departments
and independent establishments for clarification.

The 1980 memorandum continues to reflect the Federal Government'’s
longstanding policy on the matter of discrimination based on non-
job-related conduct-' ' An allegation that .an agency official
committed a prohibited personnel practice under 5 U.S.C. 2302(b)
may be raised in several ways, depending on the circumstances. If
the allegation results from an agency action against the employee
that is appealable to the Merit Systems Protection Board (MSPB) ,
the employec may raise it as a challenge to the agency action in
the appeal to MSPB. Actions appealable to the MSPB include major

personnel actions such as removals, lengthy suspensions or
performance-based -actions. :

In addition, an employee who claims to have been subjected to a
prohibited personnel practice wmay file.a complaint with the Office
of Special Counsel (0SC) whether or not the agency’s action is
otherwise appealable to the MSPB. The OSC is an independent agency
authorized to investigate and seek corrective .action from MSPB
concerning allegations of prohibited personnel practices.

Other remedies may be available within the employing agency. In
general, a bargaining unit employee may grieve. through a Negotiated
Grievance Procedure (NGP) "any claimed violation, wmisinterpre-
tation, or wisapplication of any law, rule, or requlation affecting
conditions of employment." This language from the. Civil Service
Reform Act of 1978, is intentionally broad. Occasionally, some
collective bargaining agreements name specific matters (for
example, short suspensions) that the parties have agreed to exclude
from = the NGP. In such casee, the employee may file an
administrative grievance with the agency, as discussed below. If
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the matter is gr.i evable through the NGP, but is also appealable to
the MSPB, the employee must choose one forum or the othex.

Most agencies also have an agency grievance system to resgolve
disputes that fal) outside other formal review channels. In
general, these systems will attempt to achieve a relatively
informal resolution between the immediate parties before elevating
the dispute to higher levels of management. Specific procedures
vary greatly from agency to agency, and an employee contemplating

such a grievance should read the rules governing the agency’s
system.

Finally, an employee’s allegation of discrimination based upon non-
job-related conduct could be reviewed by the agency Office of
Inspector Gemeral if the conduct was part of an alleged overall
pattern-being disclosed as fraud, waste, and/or abuse. .

We hope this information is useful to you. If you have questions
about this memorandum or its attachment, please contact the Office

of Labor Relations and Workforce Performance on telephone extension
(202) 606-2920. .

el

!

W



RETYPED FOR CLARITY 04-16-93 May 12, 1980

MEMOQRANDUM

SUBIECT: Policy Statement On Discrimination On The Basis of
Conduct Which Docs Not Adversely Affect The Perfonmance
Of Employees Or Applicants For Employment

FROM: Alan K. Campbell  /s/ AKC
Director
TO: Heads of Departments and Independent Establishments

This memorandum, which is the second in a series advising agencies of OPM policy on
provisions of the Civil Service Reform Act, transmits the Office of Personnel Management’s
policy statement on discriminartion on the basis of conduct which does not adversely allect the
performance of cmployees or applicants for employmenr, a prohibited personnel practice
established by the Civil Service Reform Act of 1978.

Specifically, 5 U.S.C. §2302(b) prohibits any employee who has authority to take personnel
acdons from discrimination for or against any employee, or applicant for employment on the
basis of conduct which does not adverscly affect cither the employee’s own job performance or
 the performance of others. Subsection (¢) of 5 U.S.C. §2302 further goes on to give notice to

agency heads that they will be held responsible for the prevention of prohibited personnel
practices.

I am therefore recommending that each of you take a strong leadership role by initiating the
following actions:

L. Issue a strong management statement clearly defining the policy of the Federal
Government as an employer with regard to discrimination on the basis of conduct which does

not adversely affect the performance of an employee, an applicant for employment, or other
employees.

2. Emphasize this policy as part of new employee orientation covering the merit pﬂnciplcs
and prohibited personncl practices’ and

3. Make employees aware of the avenues for seeking redress, and the actions that will be
taken against employees violating this policy.

Attachment



Policy-Sutement On Discrimination On The Basis Of
Conduct Which Does Not Adversely Affect The
Performance of Employecs or Applicants for Employment

In accordance with the policy of the Federal Guvernmment w recruit from all segments of society,
and to select and promote individuals on the basis of ability, knowledge, and skills, under fair
and open competition, the Civil Service Reform Act specifically prohibits employees who arc
authorized to take personnel actions from discriminating on the basis of conduct which does not
adversely affect the performance of employees or applicants for employment

5 U.S.C. §2302(b) states that "[any] employee who has authority to take, direct others to rake,
recommend, or apprave any personnel action, shall not, with respect to such authority -

(10) discriminate for or against any employee or applicant for employment on the hasis
of conduct which does not adversely aftect the performance of the employee or applicant
or the performance of others; cxcept that nothing in this paragraph shall prohibit an
agency from taking into account in determining the suitability or fitness any conviction

of the employee or applicant for any crime under the laws of any State, or the Disrrict
of Columbia, or of the United States;

Furthermore, subsecton (¢) of 5 U.S.C. §2302 goes on 10 give agency heads specific norice that
they will be held responsible for the prevention of prohibited personnel practices, as well as for
compliance with, and enforcement of, all applicable civil service laws, rules, and regularions.

The privacy and constitutional rights of applicants and employees are 1o be protected. Thus
applicants and employees are to be protected against inquiries into, or actions based upon, non-
job-related conduct, such as religious, communiry or social affiliations, or|sexual orientation] An
applicant or employee is also to be protecied against any infringement of dune process, self-
incrimination or other constitutional rights. (Sec page 19 of the Senate Report of the Committee
on Governmental Affairs, No. 95-969). Howcver, applicants may receive credit for pertinent
religious, civic, welfare, service and organizational work performed with or without compensation
in connection with an examination for civil service positions.

Federal employees are expected to maintain high standards of honesty, integrity, and impartality,
and to conduct themselves while at their workplace in a manner which will foster public
confidence in the Federal Government. While neither OPM nor agencies may regulate the lawfu)
social interactions or relationships freely entered into by Kederal employees outside of the
workplace, employees and applicants also have a responsibility to conduct themselves in such a
manner so as nol L umpair their agencies’ ability o discharge their responsibilities or to carry
out their missions.
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LAW OFFICES

ANDREW S. PARK
ANDREW S. PARK SUITE 700, FOUR PENN CENTER : (215) 751-9870
S.W. COR. 16TH & JOHN F. KENNEDY BLVD.
PHILADELPHIA, PENNSYLVANIA 19103

MEMBER OF THE PENNSYLVANIA FACSIMILE.
AND DISTRICT OF COLUMBIA BARS (2I5) 569-1606

November 13, 1995

Marsha Scott, Deputy Assistant to the President
The White House
Washington, D.C.

Dear Ms. Scott:

I enjoyed meeting with you during your visit to Philadelphia.
As you may recall, I met with you at City Hall. I am the co-chair
of the Liberty City Lesbian & Gay Democratic Club in Philadelphia.
I hope you regard your visit to Philadelphia as successful and
productive. I came away from our. meeting -feeling that - -you had
heard our messages of frustratlon, passed on to us your messages of
support for the President, and also left us with useful information
about how the White House will interact with the gay and lesbian
communlty.” I was partlcularly 1nterested in your discussion of the
roll of gays and lesbians in the Democratic National Committee and
the upcoming election. I hope that the Liberty City Lesbian & Gay
Democratic Club can be a productive component of the party’s
activities in Philadelphia.

I write to you today to follow up on your invitation to us to
pass on to you suggestions of ways the President could benefit the
gay and lesbian community.

Over the past two years, the President has encouraged federal
agencies to adopt nondiscrimination policies prohibiting unfair
treatment against gays and lesbians. I appreciate and publicly

applaud his efforts. However, legally these policies will make
little difference in the lives of many, if not most, lesbian and
gay federal employees. I believe I have a unique historical

perspective on these policies as well as a high level of expertise
regarding their enforceability. It is from this experience and
expertise that I ask -the Pre51dent to continue his efforts of
nondlscrlmlnatlon and seek . to enact an executlve order which will
cure the def1c1enc1es explalned below... : :

Flrst let ‘me explaln my ‘own background regardlng these
p011c1es. Over two years ago, the Department of Transportation
was, I believe, the first cabinet level agency to adopt an agency-



wide policy prohibiting discrimination against gays and lesbians.
Prior to the adoption of this policy, during the period of
drafting, lobbying and discussion, I was the co-chair of the Gay &
Lesbian Attorneys of Washington (GAYLAW) the Lesbian & Gay Bar
Association in Washington, DC. GAYLAW served as the legal arm of
the Federal Gay, Lesbian or Bisexual Employees Association (Fed.
GLOBE). Fed. GLOBE was the primary gay and lesbian organization
lobbying for the policy. GAYLAW was instrumental in providing
drafting and legal analysis in support of the lobbying effort.
During that same period, I also was elected to sit on the National
Council of EEOC employees, a body within the American Federation of
Government Employees which governed all the local wunions
representing EEOC workers across the country. In that capacity, I
became arbitration counsel, and intimately familiar with federal
employee rules and regulations, and procedures. Soon after that,
I moved to Philadelphia to assume a position as Administrative
Judge with the EEOC. In that position, my sole jurisdiction was
adjudicating claims of employment discrimination brought by federal
employees against their employing agencies. Most recently, I have
opened my own practice which specializes in employment
discrimination. Accordingly, I have had experience with executive
department anti-discrimination policies from their inception and
have had experience in the EEOC, labor, and other administrative
fields concerning the management relations in the federal sector.

The executive order, and the various individual policies
adopted by federal agencies have suffered from two major problems.
First, they do not cover large numbers of management, or non-union
employees in the federal sector. This is particularly troublesome
when we take into account the value of having openly lesbian and
gay management officials serve as role models in federal agencies.
Second, these policies are extremely difficult to enforce. As I
will explain below, enforcement comes only at a great financial
expense to federal employees. In fact, enforcement of sexual
orientation policies is more burdensome than enforcement of
policies prohibiting discrimination on the basis of race, gender,
etc. '

In order to explain these two conclusions it is important to
briefly understand the various ways federal employees can bring
complaints agaist their employing agencies. There are three
primary methods by which to challenge employment decisions: (1)
the EEO process, (2) the Merit Systems process, (3) the negotiated
grievance process.

The EEO process is based on Title VII of the Civil Rights Act
of 1964.! Under this process, an employee who believes they have
been discriminated against based on age, gender, race, color,

1 The statutory authority for this process is found in

Title 29 of the US Code, and is implemented by regulations found at
29 C.F.R. 1614.



national origin, religion, or disability? <can file an
administrative complaint. All executive employees, including
management and unionized employees, can bring a complaint to
challenge any employment decision or any term or condition of
employment. The EEO procedures are initiated by contacting an EEO
counselor employed by the federal agency where the employee works.
The procedure 1is 1long and complicated, but includes an
investigation at the expense of the federal agency, a formal
adversarial hearing before an EEOC Administrative Judge, and
opportunities to appeal any unfavorable decisions to the EEOC. As
always, the employee has the opportunity to bring their claim to
federal court. The EEO process has the advantage of providing the
employee with strong investigatory powers, and not placing a high
financial burden on the employee.

With regard to gays and lesbians, the EEOC process is,
unfortunately, unavailable. Even with the executive order, none of
the procedures of the EEO process apply to discrimination against
gays and lesbians. Federal employees who have been discriminated
against based on sexual orientation in violation of their agencies’
policies are not entitled to an investigation through the EEO
process and are not entitled to a hearing before an EEOC
Administrative Judge. The EEOC has stated, on many occasions, that
it has no statutory authority to address discrimination against
federal employees based on their sexual orientation.

The second method available to federal employees to challenge
actions of their employers is the Merit Systems procedure.? Under
these procedures, a federal employee, who has worked for a federal
agency long enough to accrue Merit Systems appeal rights, can
challenge actions by their agencies which are defined by Title V of
the US Code as "adverse". Adverse actions include traditional
disciplinary actions as well as nondisciplinary demotions,
terminations, rifs and other specified actions. The employee
challenges such actions by filing an appeal with the Merit Systems
Protection Board (MSPB), and proceeding to a formal adversarial
hearing before an administrative law judge of the MSPB. Again, an
employee can appeal unfavorable decisions to MSPB headquarters and
then ultimately to Eggggg;_gigtrigg~or circuit court, depending on
several factors. NO \Heﬁ'

The Merit Systems Protection Board has held that
discrimination based on sexual orientation is a "non-merit reason"
for an employment action and therefore violates the merit
principles it seeks to enforce. Therefore, gay and lesbian
employees can challenge employment discrimination, and always have

2 The Rehabilitation Act of 1973 prohibits discrimination

based on disability. Nevertheless, the Rehabilitation Act is
enforced according to the procedures set out under Title VII.

3 The Merit Systems procedures are governed by Title V of
the United States Code as implemented by regulations in 5 C.F.R.



been able to challenge such discrimination, before the MSPB.
However, many employees must work for the federal government for up
to three years before they even have the right to appeal a decision
to the MSPB. Further, the vast majority of employment decisions,
and the terms and conditions of employment, can not be appealed to
the MSPB because they are not considered "adverse" under the

statute. Harassment on the job, a denied promotlon”‘%falr work No

assignments, lack of training, favoritism, denial of pay increases,
unfair appraisals and evaluations, denial of opportunities, and
other such 3job decisions can not be appealed to the MSPB,
regardless of whether they are based on a person’s sexual
orientation.

Thus the federal employee is commonly left with the third
method of challenging agency actions: the negotiated grievance
procedure.! Every contract between a federal agency and the union
which represents its workers must include a grievance procedure.
Commonly, an employee can challenge a decision on the part of
management on the basis that it violates a provision of the
negotiated contract. If the grievance is denied, the dispute is
raised before an arbitrator who issues a decision which can be
appealed to the Federal Labor Relations Authority and then
ultimately to the Federal District Court. Only individuals in the
collective bargaining unit of the various unions which represent
federal workers are able to file such grievances. Accordingly,
management officials can not avail themselves of this process.
Additionally, it is very common for management and the union to
agree that employees can not file grievances based on allegations
of discrimination. These restrictions on the content of grievances
have been uniformly upheld. ' In any event, even if the grievance
procedure is available to a worker who has been discriminated
against based on their sexual orientation, it is usually the
decision of the union, not the worker, as to whether to appeal an
unfavorable grievance decision to an arbitrator. Because
arbitrators charge between $500 to $1,000 dollars per day, the vast
majority of grievances are never taken to arbitration. Federal
employees and their unions simply don’t have the financial
resources. '

Administratively, there are few options for an employee who
has been discriminated against because they are gay or lesbian. As
always, the last option is bringing a claim against a federal
agency in federal district court. Without an attorney and many
thousands of dollars available to cover the costs of litigation,
depositions, court fees, and other litigation expenses, federal
court is not an option particularly if you have been fired or are
only making a GS-7 salary. The result is that gays and lesbians
are the only "protected class" for whom there is no body which

4 Negotiated grievance procedures are governed by the

Federal Labor Relations Act as set out in Title V of the US Code.
In general, the Federal Labor Relations Authority has the
responsibility to enforce the act.
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investigates their complaints of discrimination. Even with the
recent executive order, there is no adjudicative structure to
evaluate the merits of a claim of sexual orientation litigation.
Gays and lesbians must bare-the greatest expense of any protected
group when seeking to challenge discriminatory practices of their
federal employers. thM

I urge that the White House consider enacting an executive
order which would grant authority to a federal agency to
investigate claims of gay and lesbian discrimination and to issue
findings based on that investigation which will be binding on the
employing agency. Please consider assigning some functions to the
Office of Federal Operations at the Equal Employment Opportunity
Commission. There are also other agencies which have similar
investigative and adjudicative roles such as the Office of Contract
Compliance Programs, Department of Labor, or the various offices
within the Department of Justice which process complaints against
public accommodations which are inaccessible under the Americans
with Disabilities Act.

I’'m eager to hear back from you regarding whether the White
House 1is willing to make an inquiry into this problem and to
consider possible administrative solutions. I remain at your
disposal if I can help you in any way. In any event, I 1look
forward to working with you and future representatives from the
White House and the Democratic National Committee on issues of
concern to democrats and gays and lesbians.

Sincerely,

Ay nt S Vo

Andrew S. Park

cc: Kevin Vaughan, Executive Director,
Philadelphia Commission on Human Relations
Gil Casellas, Chair, US Equal Employment
Opportunity Commission
The Honorable Chaka Fattah
The Honorable Tom Foglietta
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MEMORANDUM FOR HEADS OF DEP NTS AND INDEPENDENY ESTABLISHMENTS

{

FROM: JAMES B. KING
DIRECTOR

SUBJECT: Discrimin n Based on Non-Job-Related Conduct

We have received a number of inguiries about the attached 1580
memorandum from then-OPM Director Alan K. Campbell, and the
appropriate avenues of redress for matters governed by this policy.
We have been agked to forward the following material to department:e
and independent establishments for clarification.

The 1980 memorandum continues to reflect the Federal Government’s
longstanding policy on the matter of discrimination based on non-
job-related conduct. © An allegation that an agency official
committed a prohibited personnel practice under S U.S.C. 2302(b)
may be raised in several ways, depending on the circumstances. If
the allegation results from an agency action agalnst the employee
that is appealable to the Merit Systems Protection Board (MSPB),
the employee may raise it as a challenge to the agency action in
the appeal to MSPB. Actions appealable to the MSPB include major
personnel actions such as removals, lengthy suspensions or
performance-based actions.

In addition, an employee who claims to have been subjected to a
prchibited personnel practice may file a complaint with the Office
of Special Counsel (0SC) whether or not the agency’s action is
otherwise appealahle to the MSPB. The OSC is an independent agency
authorized to investigate and seek corrective action from MSPEB
concerning allegations of prohibited personnel practices.

Other remedies may be available within the employing agency. 1In
general, a bargaining unit employee may grieve through a Negotiated
Grievance Procedure (NGP) “any claimed violation, misinterpre-
tation, or mipapplication of any law, rule, or regulation affecting
conditions of employment." ‘lhis language from the Civil Service
Reform Act of 1978, is intentionally broad. Occasionally, some
collective bargaining agreements name specific matters (for
example, short suspensions) that the parties have agreed to exclude
from ' the NGP. In such cases, the employee may file an
administrative grievance with the agency, as discussed below. It
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the matter is gfievable through the NGP. but is also 'appealable Lo
the MSPB, the employee must choose one forum or the other.

Most agencies also have an agency grievance system to resolve
disputes that fall outside other formal review channels. In
general, Lthese systems will attempt to achieve a rxelatively
informal resolution between the immediate parties before elevating
the dispute to higher levels of management. Specific procedures
vary greatly from agency to agency, and an employee contemplating
such a grievance should read the rules governing the agency's
systen.

Finally, an employee’s allegation of diecrimination based upon non-
job-related conduct could be reviewed by the agency Office of
Inspector General if the conduct was part of an alleged overall
pattern being disclosed as fraud, waste, and/or abuse.

We hope thisg information is useful to you. If you have questions
about this memorandum or its attachment, please contact the Office
of Labor Relations and Workforce Performance on telephone extension
(202) 606-2920. )
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Cenduck thich Does Mot Zdversely Affect The Derformzace
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"o Heads of Dopertménts od Indepsndent Estadlishments

This memorandun, vhich is the second in & spries Zlvising
mgerzies of Gl policy on wovisicas of the Civil Sorvice Reform
Act, trensaits the Office of Personzl Mmajenait's mlicy

et zrement on Gigcriminatica an the Lasis of coduct vhich dous
not atversely affect the performznce of enployess or —eoplicants
for enployment., a Froaihited persmnel practice established b
the Givi)l Service Relom Act of 1972,

Snccifically, S5 U.S.C. §2302(b) jronibits inv ciplayes vhd hds
authority to take porsonnel aoticns froa-discriuineting for o
2geinst any caployee, or applicant for esployrant en tha baslg &7
conduct vhich Goes ro% adversely affuech either the envicres's o
jcb purformance or the performawe Of OLR=re. Ssuwhrectien (€) o
S U.S.C. §2302 further ¢oes a to giva notize to mency hnxls
that. by w1l be hcld responsible for whe prevention of
‘prohihited personnel practices.

T &m thercfore recawending theh each ¢ you tate a sirong
lesdership role hy initiating the follcwing erticus:

1. 1lssve a shimg meaagensit shatesent clearly dafinwng the
policy cf the Federal Covernment as ¢ anpleyer \inh regazi 1o
diccriminatio: en the basis of conduct +«hich £c25 not Zversely
aflveh tie perfonaenc2 of Xy onloyee, & gpplicent. fov
oyeloynant, or other anplovees.

2. Emghasize this policy as part of ney enploy=e ocientanian
covering the merit princigles ad jrohihlitad parscanel grashices;
and :

3. Make eplovees avare of the avenues for soeking rodress, ad
the actions that will be taken against exployess vialating thin
policy. :
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Folicy Statemoit Oy Discrimination & The Basis OF
Conduct ¥vich Moou ik Alversely Allect 1no
Por formonze Of Dapl-.yces O Ipplicents or Mmployfent.,

In acoordancz with the polisy of the Fadersl Coverrment. 1D
recruit from &l smgments of society, @i to select md prosote
individuals oa the basis ¥ ehility, knewlaldye, &nd ghills, wuxlec
fair o open canetition, the Clvil Service Reform Ack

spect fically prohibits enployees who &re acthorized to take
personnel zcrions from discriminating on the basis of conduck
vhich does not alversely affect the performance of eaployees or
axplicants for employment. '

5 1.5.C. §2302(b) states that “{any] employee vhio has aukhotity
to take, diract others to take, recoammsnd, or agprove &ty
personnel zction, shail not, with respxct to such authority -

(10) discriminate for or against my enployee Sr applicant
for emloyment on the hasis of conduct which does not
adversely alfzct the periormance of the ewployee or
applicet or the performence of others; except that
nothing in this parajraph shall prohibit & agency from
taking into accownt in Getermining suitability or fitness
any conviction of th: caployee or scplicant for sy
crime mnder the laws of &y State, of the Districk of
Colunria, or of the United States;

Furthecmore, subsection (€) of 5 U.S5.C. §2302 goes an to give

#gency heaxds specific notice that Lhey will be held responsible

for tie trevention of prohibited personnel practices, as well 2s

. for compliance with, xd enforcement of, all applicadle civil
service laws, rules, and regulations.

The privacy ad constitutional rights of aplicants & employees
are to be protected. ‘Thus, spplicants end employees xe to be
protected agpinst incuiries into, or actions bas=d pon,
noa-job-relarad condict, such as religious, cominity or social
affiliations, or se2xual ovientetion. an aocplicent or enployee is
also to be protected mainst eny - infringanent of due process,

se) f-incrimination or other constitutional rights. (So2 page 19
of the Senahe Neport of the Committec on Covernnantal Affairs,
I'o. 95-969). KEowever, applicants may receive credit for
pertinent religiows , civie, welfare, service and o-yznizationl
work perforned with or without compensation in coansction with ™
examination for civil service positions.
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Fedet'al employess ave aupected o matntain high ciadivds of
honesty, inteqrity, el impactiality, and ro coadirt themeclves
thile at their worlplace in a maanzr vhich will foster phlic
cofidence in th2 Faleral Covernment.  While neither OMM nor
ajencies noy resulzte ke lawful social interactions ar
relaticnships freely cnterad into by Fxlerzl eaployzes oukside of
the \oriplace, onploywes éd applicants alss have a
responsibility to conduct themselves in sush a maver o es not
to impair their agoicics' ability to discharge their
responsipilitics or t5 carry out their missiens.
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B Jodie R. Torkelson 09/25/86 08:11:12 AM

Record Type: Record

To: SOCARIDES_R @ A1 @ CD @ LNGTWY

cc
Subject: Sexual Orientation Discrimination

Sorry this took so long so get to you, but yes, the Executive Office of the President does have a written
policy prohibiting discrimination based on sexual orientation.

An October 10, 1995 memo was sent to all EOP employees by me titied "Sexual Harassment Prevention
Policy and Pamphlet". The first sentence of that memo states "The Executive Office of the President
(EOP) does not condone nor tolerate discrimination based on race, color, religion, sex (including sexual
harassment), national origin, age (40 and over), mental or physical disability, or sexual orientation in any
of its personnel policies, practices and operations."

A January 19, 1994 memo sent to all Office of Administration employees titled "Equal Employment
Opportunity Statement” transmitted the Equal Employment Opportunity Statement - Executive Office of
the President. That statement's second paragraph reads "This statement reaffirms the policy of the EOP
prohibiting unlawful discrimination and sexual harassment. The EOP does not condone nor tolerate
discrimination based on race, color, national origin, sex (including sexual harassment), religion, age
(over 40), disability or sexual orientation, in any of its personnel policies, practices, and operations.

I have forwarded copies of each of these to you under separate cover.

Itis my understanding that you left the EOP on Monday, but | assume someone will be forwarding
" relevant information either to you or to whomever is now handling this issue.



THE WHITE HOUSE

WASHINGTON

EQUAL EMPLOYMENT OPPORTUNITY S8TATEMENT
BXECUTIVE OFFICE OF THE PRESIDENT

The President is committed to ensuring equal employment
opportunity for all Executive Office of the President (EOP)
employees. Equally as important, tle President is committed to a
government that is free of discrimination and which reflects the
~ diversity of this nation.

This statement reaffirms the policy of the EOP prohibiting
unlawful discrimination and sexval harassment. The EOP does not
condone nor tolerate discriminatvion based on race, color,
national origin, sex (including sexual harassment), religion, age
(over 40), disability or sexual orientation, in any of its
personnel policies, practices, and operations.

All EOP agency heads and employees have a responsibility to
uphold this policy. Each employee must be personally accountable
for his or her performance in ensuring and promoting equal
opportunity principles and in recognizing diversity as a source
of strength for the EOP. Moreover, managers and employees alike
must work together to ensure a workplace free of discrimination
and sexual harassment. -

In general terms, unlawful discrimination involves improperly
making employment decisions or carrying out actions based on the
factors listed above. Discrimination on the basis of sex
includes sexual harassment. Sexual harassment, as defined by the
Equal Employment Opportunity Commission and for the purposes of
the EOP, is: unwvelcome sexual advances, requests for sexual
favors, and other verbal or physical conduct of a sexual nature
when: (1) submission is made explicitly or implicitly a term or
condition of an individual’s employment; (2) submission to or
rejection of such conduct by an individual is used as the basis
for employment decisions affecting such individual; or (3) such
conduct has the purpose or effect of unreasonably interfering
with an individual’s work performance or creating an
intimidating, hostile, or offensive working environment.

While every EOP employee may raise claims of discrimination
and/or sexual harassment, employees’ rights, responsibilities,
appeals, and remedies may vary. If you believe that you have
been discriminated against or sexually harassed, you may pursue
an equal employment opportunity claim. You should be aware that
the timeframes for raising claims vary for EOP employees from 45
to 180 calendar days from the alleged discriminatory event.



If you have any questions about the process and timeframes for
raising a claim or would like more information, please contact
Sharon Solomon, Equal Employment Opportunity Manager, Office of
Administration, Executive Office of the President, at (202) 395-
3996/TDD: 395-1160. '



THE WHITE HOUSE
WASHINGTON
October 10, 1995

MEMORANDUM FOR ALL EXECUTIVE OFFICE OF THE PRESIDENT EMPLOYEES
A

FROM: JODIE R. TORKELS
ASSISTANT TO T DENT
' FOR MANAGEME ADMINISTRATION
SUBJECT: Sexual Harassme Prevention Policy and Pamphlet

The Executive Office of the President (EOP) does not condone
nor tolerate discrimination based on race, color, religion,
sex (including sexual harassment), national origin, age
(40 and over), mental or physical disability, or sexual
orientation in any of its personnel policies, practices
and operations. As part of our continuing efforts to
prevent discrimination, we periodically remind employees
of our anti-discrimination policies through the issuance
of policy statements. WwWith this memorandum, we are specifically
reaffirming our policy on the prevention of sexual harassment.

Sexual harassment, as defined by the Equal Employment Opportunity
Commission and for the purposes of the EOP, is: wunwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when: (1) submission is made
explicitly or implicitly a term or condition of an individual’s
employment; (2) submission to or rejection of such conduct by an
individual is used as the basis for employment decisions
affecting such individual; or (3) such conduct has the purpose or
effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile, or offensive
working environment.

All EOP employees have a responsibility to assist the EOP in
preventing, addressing and eliminating any sexual harassment.
To that end, we have attached an EOP pamphlet entitled
"Preventing and Addressing Sexual Harassment" for your
reference. We encourage you to read the pamphlet to become
more familiar with what constitutes sexual harassment and
approaches for addressing and preventing it. Additionally,

our Equal Employment Opportunity Office (EEO), Office of
Administration, wili continue to periodically sponsor sexual
harassment prevention briefings and has avajilable videotapes on
the subject. For more information, pPlease call sharon Solomon,
EEO Director, OA, on 395-3996¢.

Attachment



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF ADMINISTRATION
Washington, D.C. 20503

Januvary 19, 1994

MEMORANDUM FOR OFFICE OF ADMINISTRATION EMPLOYEES
N

-

FROM: PATSY THOMASSO
SPECIAL ASSIS
AND DIRECTOR|

(0] PRESIDENT
THE OFFICE OF ADMINISTRATION

/

SUBJECT: Equal Employment Opportunity Statement

It is customary for agencies to periodically issue policy
statements to reaffirm their support of equal employment
opportunity principles and actions. 1In keeping with that custom,
attached you will find a copy of the Executive Office of the
President’s Equal Employment Opportunity (EEO) Statement which
reflects the Administration’s commitment to EEO.

ours is a diverse society. Diversity is a source of strength for
the Office of Administration as we tap the talents, creativity
and energy of many. I am also personally pledged to the EEO
policy which requires that all persons are treated in a fair and
equitable manner. One of my goals is to ensure a participatory
work team that allows everyone to contribute to their fullest.

I know that many of Yyou too are committed to the goal of ensuring
EEO. Although managers must lead the way in ensuring complete
Support of EEO and diversity, every single employee can share

in carrying out this responsibility. Recognizing that
communications is the key to preventing misunderstandings,

I challenge you to ensure that effective communication is
cultivated between you and fellow employees as well as the people
with whom we interact. I also challenge you to value

the differences, similarities and cultures of others.

If you have any questions or need more information about EEO,
pPlease call Sharon Solomon, Equal Employment Opportunity Manager,
Office of Administration, Executive Office of the President, "on
(202) 395-3996.

Attachment

THGMASSON yPATSY L EOV
OFFICE UF ADMINISTRATIUN
OFFICE OF THE UIRECTOR g? \



EXECUTIVE OFFICE OF THE PRESIDENT

25-Sep-1996 08:1lam

TO: SOCARIDES_R
FROM: Jodie R. Torkelson
SUBJECT: Sexual Orientation Discrimination

Message Creation Date was at 25-SEP-1996 08:11:00

Sorry this took so long so get to you, but yes, the Executive Office of the

President does have a written policy prohibiting discrimination based on sexual
orientation.

An October 10, 1995 memo was sent to all EOP employees by me titled "Sexual
Harassment Prevention Policy and Pamphlet". The first sentence of that memo
states "The Executive Office of the President (EOP) does not condone nor
tolerate discrimination based on race, color, religion, sex (including sexual
harassment), national origin, age (40 and over), mental or physical disability,

or sexual orientation in any of its personnel policies, practices and
operations."

A January 19, 1994 memo sent to all Office of Administration employees titled
"Equal Employment Opportunity Statement" transmitted the Equal Employment
Opportunity Statement - Executive Office of the President. That statement’s
second paragraph reads "This statement reaffirms the policy of the EOP
prohibiting unlawful discrimination and sexual harassment. The EOP does not
condone nor tolerate discrimination based on race, color, national origin, sex
(including sexual harassment), religion, age (over 40), disability or sexual
orientation, in any of its personnel policies, practices, and operations.

I have forwarded copies of each of these to you under separate cover.

It is my understanding that you left the EOP on Monday, but I assume someone

will be forwarding relevant information either to you or to whomever is now
handling this issue.
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
THE SECRETARY
WASKINGTON, D.C. 20410-0001

e,

Ax 30 1934

MEMORANDUM FOR: All HUD Employees
FROM: Henry G. C£éheros ’

SUBJECT: Policy Sstatement - Equal Enployment opportunity,
Affirmative Employment, preveation of Sexual
Harassnent,'Discrimination Based on Sexual

Orientation, Employment and Accommodation of Persons
with Disabilities, and Disabled Veterans

In coafermance with the policies expressed in ritle VII of
tche Civil Rights Act of 1964, as amended; the Civil Rights Act of
1991; Executive Order 11478, as amended; the Age Discrimination
in Employment Act of 1967; the Equal Pay Act of 1962, as amended;
the Rehabilitation Act of 1973, as amended; and, the vietnam Era
veteran’'s Readjustment Act of 1974, it is the policy and intent
of the Department of Housing and Urban pevelopment (HUD) to
provide equality of employment opportunity for all persons, and
to prohibit diserimination because of race, colozr, religion, sex,
national origin, age, Or digability in all facets of exployment.
Moreover, HUD 1s compitted to promoting affirmative employment
through the removal of barriers and by positive actions at every
managemant jevel. Additionally, sexual harassment and .
diserimination based on sexual orientation are unacceptable in
the workplace end will not be eondoned at HUD.

Thege policies are an integral part of HUD'S miggion. Their
implementation is a high priority of this Administration. 1 am
personally committed to Equal Employment opportunity and
Affirmative Employment (EEO/AE), and I expect all employees to
assist by supporting EEO/AE. 1o carrying out their .
responsibilities, all managers and supervisors are fully
accountable for taking actioms to assuxe that EEO/AE goals and
odbjectives are achioved. -

The ERQ/AE goals and objectives of the Department are
expressed in the multi-yeoar Affirmative Buployment Progzam (AEP)
Plan. Further, ZEO/AE is a separate eritical element in our
managerial performance appraisal systes, vhich requires the
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exua raggment

1t is the policy of HUD that sexual narassment is

unacceptable conduct in the vorkplace and will not

Any employee found to have engaged in gexual harassmen
ct appropriate disciplinaxy action.

any other employee may expe )
All new employees ghall be informed of thas gflicy during their
ehall be reiterated

jnitiel orientation gessions. This policy
e each year. A Pact Sheet on

for all employees at least onc
Sexual Harassment ie available from the office of Departmental

Employment Equal Opportunity.
sexual Ra:assnent”has been dete:nined'by the Equal

Employment oppertunity Commission to be sunvelcone sexud
advances, requests for sexual favors, and other verbal or

physical conduct of a eexual nature when:
guch conduct is made either explicitly ox

a.s gubmigsion to
implicitly & temm or condition of an individual’s
employment;
b. gumiseion to OX rejection of such conduct by an

individual is used as the basis for employment
decisions affecting such individual; or,

c. such conduct has the purpose Or effect of unreasonabdly
interfering with an individual’s work performance OI
creating an jntimidating, hostile, o offensive work

envi:anment.'

Sexual harassment is a form of cex diserimination under
Title VI3 of the civil Rights AcCt of 1964. There may be other
ceuses of eaction under State and local lav in addition to those
found under Pederal civil righte lav. These include assault and
pbattery, intentional {nfliction of emotional distress, wrongful
discharge, and negligence. &ome advances may @ven varran
¢o criminal charges such as sexual asgault or rape.

HUD is8 responsible for creating 8 woI

unsolicited and unwvelcome sexual overtures. The law states,

*...an smployer is responsible for acts of sexual harassment in

the vorkplace where the employer (or its agents or

employees) knows Or should have known of the conduct, unless it

can show that it took immediate and appropriate action. - An
loyees,

or should have known of the conduct and fails to
and appropsiate corzective action.®

HUD managers and supervisors, are responsible fec axcluding

sexual harassment from the workplace.

¢t resort

xing climate frees from



D cinination ed © xu en on

o prohibit discrimination on the
Such discriminatory with respect to

pe tolerated by anyone at HUD. For
procedures and/ox

1t ie the policy of HUD t
pasis of sexual orientation.
enployment conduct will not
resedy, refer to appropriate administrative
ppptopziatc negotiated sgreements.

The Civil Service Reform Act, 5 U.S.C. 2302(b) prohibits any
employee who has authority to take personnel actions from
discriminating for or against any employee or applicant for
employment on the basis of conduct which doegs not adversaly
affect either the employee’s own jeb performance Or the

performance of others. Subsection (¢€) of S U.S.C. 2302 gives
11 be held responsible for the

‘notice to agency heads that they wi

prevention of prohibited personnel practices. This Act has been
interpreted by the office of personnel Management
1980, to mean that ~applicants and employees are
against inquiries into, or actions based upon non-job-related
conduct, such as religious, community or gocial affiliations, OT

sexusl orientation.*®
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TO: ALL EMPLOYEES
FROM: Assistant Secretary of Commerce and

Commissioner of Patents and Trademarks

SUBJECT: Policy Statement on Equal Opportunity -

Two of my most important responsibilities are to diversify the Patent and
Trademark Office's (PTO) work force and eliminate discrimination in any form.

The statutory framework to guide us in the pursuit of these objectives has
existed for many years. Title VIl of the Civil Rights Act of 1964, as amended,
prohibits discrimination in the Federal work force on the basis of race, color,
religion, sex or national origin. The Equal Pay Act of 1963 prohibits
discrimination on the basis of sex. The Age Discrimination in Employment Act of
1967 prohibits discrimination on the basis of age. The Rehabilitation Act of 1973
prohibits discrimination based on physical or mental dlsablhty

Less well known but equally important is a provision of the ClVIl Service Reform
Act, 5 U.S.C. § 2302(b), which states that

Any employee who has the authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respect
to such authority — .

(10) discriminate for or against any employee or applicant for
employment on the basis of conduct which does not adversely
affect the performance of the employee or applicant or the
performance of others; ...

Accordingly, | want everyone to know that it is the policy of the Patent and
Trademark Office to protect the privacy and constitutional rights of its employees
and applicants. This means that applicants and employees are to be
safeguarded against inquiries into, or actions based upon, non-job-related

c
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conduct, including sexual orientation or membership in an employee
organization. Violations of this policy or of the statutes upon which it Is founded
will not be condoned. '

An employee or applicant for employment who feels he or she has been
subjected to discrimination in violation of Title VIl of the Civil Rights Act of
1964, as amended, the Age Discrimination in Employment Act, the Equal Pay
Act, or the Rehabilitation Act may contact the PTO Office of Civil Rights for
counseling and assistance. o

Anyone who feels he or she has been discriminated against in violation of the
Civil Service Reform Act, including discrimination on the basis of sexual
orientation, has several avenues of redress. It is very important to note that the
deadline for filing varies with each procedure. An employee or applicant for
employment may contact an Equal Employment Opportunity (EEQ) Counselor,
the Office of Civil Rights, or the Employee Relations Division of the Office of
Human Resources with their allegations of discriminatory treatment based on
sexual orientation. The EEO Counselor will attempt to resolve such contacts
within 30 days. Employees can consider several options: '

If the allegation results from an agency action against the emcloyee

that is appealable to the Merit Systems Protection Board (MSPB), e.g., @
suspension of fifteen days or more or a removal, the employee may raise
it as a challenge to the agency action in the appeal to the MSPB.

An employee who claims to have been subjected to a prohibited
personnel practice may file a complaint with the Office of Special
Counse! (OSC). OSC is an independent agency authorized to
investigate and seek corrective action from MSPB concerning
allegations of prohibited personnel practices.

Employees who are in a bargaining unit may grieve through their
negotiated grievance procedure “any claimed violation, '
misinterpretation or misapplication of any law, rule, or regulation
affecting conditions of employment." Those.employees not covered
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by negotiated grievance procedurés may raise their allegations of
discrimination on the basis of sexual orientation through PTO's
administrative grievance procedure. '

EEO Counselors, if contacted on the issues, will discuss during the initial
meeting the altemative forums and the general timelines for filing actions.

We will be offering cultural diversity training throughout the year that will help us
learn to work effectively with each other. A supportive and respectful work

- environment that encourages basic faimess and equitable treatment brings out
the best in us all.

The realization of equal opportunity for every employee and applicant is a goal
to which | am deeply committed. Each manager and supervisor has a special
responsibility for implementing this Office's policy on equal opportunity, including
the prohibition on discrimination based on sexual orientation. Discrimination,
whether on the basis of race, color, religion, sex, sexual orientation, national
origin, age, physical or mental disability, will not be tolerated at the Patent and
Trademark Office. ' '

(et 4. e

Bruce A. Lehman
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MEMORANDUM TO ALL EMPLOYEES W 21
FROM: Assistant Secretary of Commerce :
and Commissioner of Patents and Trademarks

SUBJECT: Secretary Brown's Policy on Diversity

Today, Secretary Brown delivered his diversity plan for the
Department of Commerce. His speech was given in the Commerce
auditorium and broadcast live to other DoC sites in order to reach a
large segment of the Commerce family. However, due to technical
transmission problems, a portion of the Secretary's speech was not
heard at the satellite locations.

In the next few days, we will be receiving a videotape of the
Secretary's speech and informing you of the times and location for a
series of viewings. We will also be preparing paper copies of the
speech and letting you know where you can receive a copy.

We have attached the Secretary's Policy on Diversity. The seven-
point policy serves as a model for positive change under Secretary
Brown and the Patent and Trademark Office. I applaud Secretary
Brown on his leadership in this area. I'm committed to the
realization of work force diversity at all levels and look forward to
working with you to improve the quality of life for everyone.

For those of you who were present at the live broadcast, we
apologize for the techmical problems. We hope you will return and
see the videotape in its entirety. For those of you who could not be

at the live broadcast, we look forward to seeing you at one of our
videotape viewings.

Vet O lopon_
Bruce A. Leh

man
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SECRETARY'S POLICY ON DIVERSITY

Diversity at all levels of the Department of Commerce is a priority of the Clinton
Administration and the Secretary of Commerce. Diversity means the inclusion of
all employees, regardless of race, gender, color, religious belief, age, disability or
sexual orientation. All employees are valued for their contributions to the
Department.

POLICY NO, 2:

The Department will establish aggressive recruitment and career development
programs to assure that a diverse pool of qualified candidates is available for all job
opportunities.

POLICY NO, 3:

Diversity will be taken into consideration in every aspect of the business of
Commerce — in training, seminars, grant work, procurement, technology and trade
programs, travel and trade missions, regulatory activities, business liaison, and in
every other program area of the Department.

POLICY NO, 4:

All employees are entitled to transparent, fair and timely processing of their
complaints. DOC's administrative grievance procedure has been reviewed and will
be strengthened immediately.

POLICY NO. 5

The Department will require all managers to iarﬁcipate in training on DOC's
Diversity Policies and Conflict Resolution te iques.

POLICYNO 6

Diversity is a management issue. To assure accountability, each manager will have
a diversity critical element added to his/her performance plan by which the
manager shall be rated and reviewed. The element will set forth the criteria by
which the manager shall be evaluated, including, but not limited to, proactive
recruitment, training, and career development of qualified employees and

diversification of Department program areas.

POLICYNO. 7

DOC will establish a Diversity Council chaired by the Deputy Chief of Staff, with the
Director, Office of Civil Rights, as Vice Chair. The Council will have the
responsibility of monitoring the implementation of the diversity policies and
programs, evaluating their effectiveness, and facilitating communication on a
continuing basis throughout the Department about the diversity programs.

| Q
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FEB 22 1994
MEMORANDUM FOR All Commerce Employees

SUBJECT: ' Diversity Policy Statement

Diversity is a key to the future success of the Department
of Commerce. We are charged with effectively competing in a
worldwide arena and, if we are to succeed in that competition,
each of us must embrace the value of diversity as being critical
to the achievement of our mission.

As the Department embarks on new approaches to trade,
economic development, technology, and environmental stewardship,
workforce diversity is crucial to our continued competitiveness
in the 21st century. The more successfully we are able to
transact our business in a global marketplace -- the more diverse
must be our presentation in that marketplace.

Diversity transcends race and gender, affirmative action and
Equal Employment Opportunity. It means respecting and valuing
differences, be they based on age, class, ethnicity, gender,
sexual orientation, disability, race, religion, language or other
differences. 1In order to collaborate successfully with the
diversity of competitive styles abroad, the Department must be
cognizant and respectful of our differences at the worksite.

Most importantly, all in the Department must rethink their
approach to diversity. No longer are such issues matters of
social policy or historical reciprocity. Diversity and the
respect and understanding of the integrity and worth of all
cultures, peoples, and lifestyles is today and will ever more be
simply good business. In that spirit, I offer that the
Department will:

- increase the diversity of its workforce, including its
leadership, to better reflect the diversity of the
population of the Nation;

- establish a psychological and emotional environment that
creates, fosters, and sustains diversity and pluralism, and
eliminates discrimination at all levels;

- educate the workforce on the nature of diversity; and

= encourage diversity initiatives to empower each of you to
feel valued and included as full and influential team
menbers.

I call upon each of you to wark with me in Creating an
organizational culture of pluralism that incorporates nutual
respect, acceptance, and inclusion of all Commerce employees --
for diversity is in each of us.

_ A \ORY?
Ronald H. Brown
C |
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e Office of the General Coui

Washington, D.C. 20201
(202) 690-7780
Fax: 690-7998

ME ANDUM

To_: Marsha Scott
From: Nan D. Hunter ’)\ﬂﬁ'\
Date: 14 September 1995
Re: Anti-discrimination policies for federal employees

Following is the correspond#nce we handled earlier this year arising from a
complaint about Secretary Shalala’s statement that Departmental policy prohibits
disén'mination based on sexual orientation. As you can see, there are extremely solid

legal grounds and a rather interesting history. Hope that you find this useful.



DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary

The General Counsel’
Washington, 0.C. 20201
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The Honorable Sam Nunn
United States Senator
Suite 1700

75 Spring Street
Atlanta, Georgia 30303

Attention: Corey Anderson

Dear Senator Nunn:

This is in response to your letter on behalf of Mark O. Benedict.
- Benedict had advised you that he had received information to
the effect that it was the policy of the Department of Health and
Human Services ("HHS") that discrimination against employees and
applicants for employnent on the basis of sexual orientation is
prohibited. Mr. Benedict asked by what authority the Secretary
may extend civil rights protection to groups not covered by the
Civil Rights Act of 1964 and what, 1f any, quidelines regulated

the scope of groups to which the Department could extend this
protection.

On December 6, 1993, Secretary Shalala issued a menorandum to HHS
employees restating the Department's policy for equal employment
opportunity. she stated that, "(W)e must strengthen our
comnitment to a workplace that is free of discrimination or
harassment of any kind —-- a workplace where no one is denied the
opportunity to contribute fully because of race, color, religion,
gender, national origin, age, disability or sexual orientation."
A copy of that memorandum is enclosed.

This view is based on the principle that discrimination in
employment matters based on a person's sexual orientation would
constitute a personnel practice prohibited by section 2302(b)(10)
of Title 5, U.S. Code. That subsection provides:

Any employee who has authority to take,
direct others to take, recommend or approve

any personnel action, shall not, with respect
to such authority --

- -« « (10) discriminate for or against any
employee or applicant for employment on the
basis of conduct which does not adversely
affect the performance of the enployee or
applicant or the performance of others.



Page 2 - The Honorable Sam Nunn

That principle has been established in federal law and policy for
more than 20 years. In a Civil Service Bulletin dated

December 21, 1973, the Civil Service Commission instructed
supervisors and others responsible for sujitability evaluations:

You may not find a person unsuitable for
Federal employment merely because that person
is a homosexual or has engaged in homosexual
acts, nor may such exclusion be based on a
conclusion that a homosexual person might
bring the public service into contempt. You
are, however, permitted to dismiss a person
or find him or her unsuitable for Federal
employment where the evidence establishes
that such person's homosexual conduct affects
job fitness -- excluding from such
consideration, however, unsubstantiated

conclusions concerning possible embarrassment
to the Federal Service.

This Bulletin was issued in the wake of several successful court
challenges by gay federal employees. The U.S. Court of Appeals
cited it as the policy "applicable to the great bulk of employees
in the federal service" in Ashton v. Civiletti, 613 F.2d 923, s27
(D.C. Cir. 1979).

In a May 12, 1980 memorandum, Alan K. Campbell, Director of the
Office of Personnel Management ("OPM"), elaborated on the
application of the statutory provision barring consideration of
non-job-related conduct in federal employment matters. He
stated, "Thus, applicants and employees are to be protected
against inquiries into, or actions based upon, non-job-related

conduct, such as religious, community or social affiliations, or
sexual orientation.*

A February 17, 1954 memorandum from current OPM Director James B.
King states, "The 1980 memorandum [quoted above] continues to
reflect the Federal Government's longstanding policy on the
matter of discrimination based on non-job-related conduct."

If you have further questions about thies matter, your staff may

contact Mr. Timothy M. White. He may be reached at (202)
619-2155.

Sincerely, :
Oﬂ'éwdﬁd
Harriet S. Rabb

Enclosure
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A Special Message For All HHS Employees

The Department of-Health and Human Services has, at the very core of our mission,
responsibility for promoting the well-being of all Americans. The respect and dignity with
which we treat each other here in the Department is crucial to the successful completion of
this missioa. :

To foster an atmosphere of continucus improvement in our products and services, we must
create an environment that fully utilizes the talents and capabilities of cach and every one of
us, from all backgrounds and at all organizational levels. And to do this, we must streagthen
our commitment 10 2 workplace that is fres of discrimination or harassmeat of any kind — a
workplace where no one is denied the opporunity to contribute fully because of race, color,
religion, gender, national origin, age, disability, or sexua! orientation.

My personal commitment to diversity and equality is longstanding and non-negodable. Quite
simply, diversity and inclusion are prerequisites 1o excellence, | am determined that this
Department will always be viewed as 2 model workplace, where cveryone has an equal
opportunity to serve. -

Let me be clear, both discrimination and harassment are violations of the law as well 23 the
policies of this Department. If you fee! you have been the viaim of -discrimination or
harassment, contact your local equal employment opportunity office, local union -
representative, or servicing persoane! office. In addition, your local employee assistance
program can help resalve workplace differences and counsel employees who fee! they are
being treated unfairly. _ '

However, our commitment must go fzrbcyond?mplhncc with anti-discrimination laws. [
am asking for the support of all managers, not just in teir hiring and promotion decisions,
butzbohwdcoming@msibﬂhyfornumﬁngmdqpinﬂdngmmcmbs:dmcvay
emplayee has o give. And I am asking all employees o understand that 2 culturally diverse
workplace is critical W our mission to serve all Americans.

Celebrating cultriral diversity will help us better understand each other and our customers.

And with better understanding comes a greater apacity to serve. That is our real goal, and
it iz one that | know we can achieve. :

A

. Doama E. Shalala
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Mr. Jerry Xletner o
U.8. Despartment of Health and Human Services T

Acting Aseistant Secretary ,
for Legislation 2
200 Indeperidence Avenue S.W., Room 4066

Washingtcn, D.C. 20201

Dear Mr, Kletner:
I recently received the enclosed inquiry from one of my
constituents. Please review the matter thoroughly, in accordance

with establighed policies and procedures, and provide me with a
full report.

I look forward to hearing from you in the very near future,

Sﬁpcirely,

~”
———” AWV U
\;:BHV\ w
Sam Nunn
SN:cja
Enclosure

PLEASE REPLY TOQ:

Office of Senator Sam Kunn
Attn: Corey Anderson

75 Spring Street

Suite 1700

Atlanta, Georgia 30303
404/331-4811
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Sen, Nunn,

the Departmant to not diseriminate on various besas usually covered by EEO and Titie Vi of
the Civil Rights Act of 1984. In sddition, the aame Information indicates that discrimination
on the basls of sexual orientation is algo disallowed. However, this latter policy is clearly
stated as departmentsl palicy that is NOT covered under the Civil Rights Act of 1884, bur
ruther Is diractdy from Sec. Donna Shalala.

Questions:

By what lew has Sec. Shalala been given autharity to extend civil rights protection to groups
not coversd by the Civil Rights Act of 19847

\‘.f)

wn 14
if the Secretary does Ingitimately have thia authority, what guidalines regulate the scopegf .
groups to which the Department may offer protection? ‘ =R §1 z
£ Sl
Thank you for any information you can provide on this matter. | hpve enclosed an e-mall b Ej;_ : o
which containg the kind of etforts being mads to not only provide employmant protaction,— ;i
but to Rromota afternate life-style accaptance in this federal agency. oy
2

_ ke,

;‘e?c?ibommw.y g\ R\ ‘3} boday

Roswell, GA 30078 i
- Yoo bwe 6o

$¥~\vx, N_,{u\’l L\{(\w\—\w\.

G
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

AUG 1 61935

TO ALL EMPLOYEES

REAFFIRMATION OF EQUAL EMPLOYMENT OPPORTUNITY POLICY

| am committed to ensuring equal employment opportunity for all VA
employees. Equally as important, | am comunitted to a Department that is
free of discrimination and which reflects the diversity of this nation.

This staternent reaffirms the policy of VA prohibiting unlawful
discrimination and sexual harassment. VA does not condone nor tolerate
discrimination based on race, color, national origin, sex (including sexual
harassment), religion, age (over 40), disability or sexual orientation, in any of
its personnel policies, practices, and operations.

All VA managers and employees have a responsibility to uphold this
policy. Each of us must be personally accountable for his or her performance
in ensuring and promoting equal opportunity principles and in recognizing
diversity as a source of strength for VA. Moreover, managers and employees
alike mnust work together Lo ensurc a workplace free of discrimination and
sexual harassment.

It is essential that we recognize that diversity of cultures and life styles
exists among cmployees. as it does in our veteran population. Consequently, it
is important that all VA employecs work together to create an environment of
understanding and respect in order 10 enhance our collective and individual
efforls to serve veterans and their families. 1ask that all VA managers and

employees support this policy in a posilive manner. That means zero tolerance
for discrimination or harassment in any form.

If vou have questions regarding this policy. you may contact the EEO
Manager or EEO Coordinator at your {acility or office for assistance. Additional
information meay also be sccured from the Office of Equal Opportunity.

telephone 202-482 6724,
%-»x_ @Mm\

Jesse Brown

RPC: 6006



20"

August 21, 1996
Richard:

In addition to the Frankel memo, I thought I would take the opportunity to
give you a very brief history of how the EEO policy issue came about at NASA
80 you can have as much info as possible when you make the call to Jeff
Lawrence.

In November of last year, just prior to the first furlough, a NASA employee
approached our EEO office about filing a harassment claim. The harassment
came in the form of an anti-gay note he had received through internal NASA
mail. The EEO office looked at the note and told him that there was nothing
they could do because the agency had no policy against discrimination or
harassment against gays and lesbians. When he told me what had happened,
I approached a different EEO officer on his behalf and she gave me the same
response. We have no policy so there is nothing that can be done.

At that point, I went to see the Chief of Staff, of the agency, Mike Mott, and he .

told me he thought we had a policy. When I told him we didn't, he agreed to
talk to head of the BEO office, George Reese, about it. He did so during the
furlough, and while Reese argued the policy was unnecessary, he asked to talk
to me about it. I met with him, and by the time we were done, he had

enough doubts about his position to agree to look into the matter further.
After that meeting, I wrote a follow up letter to him which included many of
the key issues. You should have a copy of that letter in your files.

In the meantime, I also approached NASA Administrator Dan Goldin. He
told me he commended me for what I was doing. Because that meeting went
so well, I decided to write him a letter and ask him to help push the policy
through. Disappointingly, he responded by telling me to work it through the
process, that he didn't want to interfere. -

A couple of months ago, the quarterly EEO council meeting was held and I
was notified by a member of the council that Reese had announced that the
sexual orientation policy would be on the agenda for the September meeting.
Since then the date has been set for Sept. 17 & 18 at Kennedy Space Center.

In preparation for the meeting, Reese sent a memo to each member of the
council and each senior staffer at the agency to poll them on how they feel
about this issue. A friend of mine in the EEO office has provided me with a
copy of each response they have received to this date, and the tally is about 17-
11 — a majority but not a very comfortable one.

Since that time, the agency's legal council, Ed Frankel, has written a five
paged memo opposing the policy. His arguments are two-fold: 1) gays and

NSd 3000 YSYN 8¢ tr8Se 202 S2:0T1T 9661-12-80
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lesbians are already protected so a policy isn't necessary and could go further
than Congress intends and 2) if we initiate a policy for gays and lesbians, we'll
have to initiate one for people who are overweight and unattractive, too.
(Yes, he actually says this.) We are currently drafting a response to this memo
under the belief that, because of his position, he could sway people to his side.
Since that memo came out, one person who supported us has already
switched his position and another is holding his final position back.

As it stands now, we are preparing for two things: 1) Your call for Jeff, for
which talking points are attached and 2) the EEO council meeting, which
Goldin is attending (very rare), as is the chairman of the U.S. EEOC (also rare).

Incidentally, you should also know that there is some talk of having the
POTUS come to Kennedy Space Center in September. If the coundil does not
act appropriately and the visit comes after the decision, that could muddy the

~waters for his visit. If his visit is precedes the council meeting, it could offer

us an opportunity for more pressure on the leadership, if you think it would
be wise.

We would like for you to contact Jeff Lawrence during the week of September
2 (post-Labor Day). This is two weeks prior to the council meeting, giving
him enough time to act. You should also know that we have a White House
liaison, Ed Heffernen, but I'm not sure where he stands or how he would
respond. Lawrence is the best person for you to contact for the following
reasons:

* He is Goldin's chief political advisor, is close to him personally and
has excellent political instincts in dealing with the White House.

* Of all NASA appointees, he has the strongest contacts throughout the
White House and administration.

* He will have the clearest idea of which levers to pull to make this
happen while ruffling the fewest feathers.

* He is personally supportive and will work to make this happen if you
convince him that it is in his, Goldin's and the agency's best interest to
do so.

Attached are talking points for your call and a copy of Frankel's memo. I'll be
back in touch with you the first week of September.

Thanks,

Greta

Attached: memo frbm Ed Frankel, NASA legal counsel
- talking points for NASA phone call
Greta Creech

NSd 3d0J vSYN 8geb8Sr2e2 S2:901 9661-12-80
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TALKING POINTS FOR NASA CALL:

The White House is not happy with the way the decision to implement
the President's order to include sexual orientation in federal EEO policies
has been carried out at NASA.

First of all, the agency is three years behind schedule. The President has
mandated that this be done and has reiterated it several times since then,
most recently the weekend of August 18.

This notion of polling senior staff members about how it makes them feel
gives people the false impression that there is a choice to be made.
Further, to put it up for debate at a council meeting only reinforces this
false idea. There is no choice here. The President has issued his order and
the vast majority of other agencies have complied. What does NASA
think it knows that the others don't?

It is my understanding that the agency legal counsel has announced his
opposition to the policy. Not only is he incorrect in saying that gays and
lesbians are adequately protected without the policy but it is intolerable
that an agency official of his standing would knowingly recommend
violating a presidential directive.

If the agency does not do the right thing and implement this policy at the
council meeting, NASA will be the first agency to say "no" to the president
on this issue. The administration will receive terrible press in the gay
community at a time when we just don't need it. We have broken our
collective necks to restore the community's trust in the President since the
gays-in-the-military and same-sex marriage fight. We don't need this two
months before the election. :

This nonsense has gone on long enough. The President wants the policy
implemented as soon as possible and no later than September 18.

NSd 3000 YSUN | grevesecec 92:017 9667-12-80
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Spééé A&rﬁiﬁistralian
Headquarters
Washington, DC 20546-0001

. JUL 16 19

TO: E/Acting Associate Administrator for Equal
Opportunity Programs

FROM: G/General Counsel

SUBJECT: Nondiscrimination Policy on the basis of Sexual
Orientation

This memorandum responds to your letter dated May 20, 1996,
soliciting comments regarding the establishment of a formal
Agencywide policy specifically prohibiting discrimination on
the basis of sexual orientation. For the reasons listed below,
I am opposed to NASA adopting such a specific and limited
policy. _

Your letter refers to Section 629 of the Treasury, Postal

Service, and General Government Appropriations Act for Fiscal
Year 1994, which provides:

No department, agency, or instrumentality of the
United States reteiving appropriated funds under
this or any other Act for fiscal year 1994 shall
obligate or expend any such funds, unlese such de-
partment, agency or instrumentality has in place

by July 1, 1994, ‘and will continue to administer .
in good faith, a written policy designed to ensure
that all of its workplaces are free from digcrimi-
nation and sexual harassment. (Tab 1, P.L. 103-123,
§ 629, 107 stat. 1227 (1993)) '

While neither this provision nor its FY 199¢ counterpart®
prohibit any workplace behavior, they do prevent agencies from
expending any FY 1994 or FY 1996 appropriated funds unless the
agencies have and administer programs designed to prevent
certain inappropriate behavior. In other words, the cited
provision is an indirect attempt to control workplace
discrimination, and it is additive to the direct controls which
Congrees has enacted and maintained. The strongest examples of

'The Treasury, Postal Service and General Government
Appropriations Act of 1996 contains an essentially identical
provision restricting use of FY 1996 funds. (Tab 2, P.L. 104-
52, § 622, 109 Stat. 468 (1995).

S0°d . NSd 3000 YSYN 8eevaseeed 92:01 9661T-12-80



these direct controls are the substantive provisions and
remedial mechanisms of Title VII of the Civil Rights Act of
1964, as amended, the Age Discrimination in Employment Act of
1967, and the Rehabilitation Act of 1973. NASA is in
compliance with both sections since NASA has codified its
longstanding policy of nondiscrimination on the bases protected
by these acts. Specifically, NASA Management Instruction
3713.2F prohibits discrimination in all aspects of the Agency's
organization, facilities, technical programs, management,
administration, nonappropriated fund activities and personnel
(Tab 3, Copy of NMI 3713.2f). Also, NASA Management
Instruction 2090.5A prohibits discrimination in NaSA's
federally-assisted and federally-conducted programs. (Tab 4,
Copy of NMI 2090.SA)

It is, however, well settled that none of the three cited acts
prohibits discrimination based on sexual orientation?, and we
should be careful not to depart too far from Congress' specific
- statutory directions. Congress' continuing interest in and
support for these remedial statutes is illustrated by the
second part of the statutory section to which you refer. That
part of Section 629 establishes, as an additional condition
precedent to the use of FY 1994 appropriated funds, that each
agency have policies designed to ensure "that all of its
workplaces are not in violation of".the three gtatutes cited
above.’ Thus, Congress, by providing specific and detailed
remedies for certain types of discrimination has indicated its
careful weighing of the needs of the employee and the employer.
Such a level of congressional attention counsels caution to any
agency wishing to expand the. protection of these laws tqQ areas
not included by Congfess. : _

Desantos v. Pacific Telephope and Telegraph Co., 608 F.2d
327, 330 (9th Cir. 1979) (Title VII cannot be judicially . :
extended to include homosexuals); Campbell v, Depnrtment of

d H ices, EEOC Decision, 01831816, 1077/B1
(1983) ; ' DeGroat v, Secretary of Air Force, EEOC Decision,

05900409, 2706/R2 (1990) (discrimination on the basis of gex--
gay male--is not within EEO purview).

This exclusion also applies to individuals who undergo sex
change surgery or announce an intention to do so. Sommers V.

Budget Marketg, Inc., 667 F.2d 748, 750 (8th Cir. 1982);
Voyleg v, Ralph K, Davies Medical Center, 403 F. Supp. 456,

456-57 (N.D. Cal. 1975), aff'd without published opinion, 570
F.2d 354 (sth Cir. 1978) (no Title VII vicdlation where employer
fired male employee for misrepresenting himself as female);

Powell v, Reads, Inc., 436 F. Supp. 369, 371 (E.D. Md. 1977)

(transsexuals not covered by Title VII). See algo Ulane v.

Eastern Airlines, 742 F.2d 1080 (7th Cir. 1984) reverged 581 F.

Supp. 821 (N.D. Ill. 1983), cert. denied 471 U.S. 1017 (1985) ;
( i b Depar  EEOC Decision 01841205, 1459/G3
1986) . .

‘Again, this restriction alsoc applies to FY 1996 funds.
See, note 1, supra. :

S0°d NSd 3000 vSWN 8reb8sycec (2:0T 9661-12-80
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While there are no statutory remedies for discrimination based
on sexual orientation, there are numerous Federal policies and
procedures, in addition to P.L. 103-123, which broadly
prohibit a range of improper activities including such
discrimination. 1In 1980, OPM issued the following broad policy
statement:

applicants and (Federal] employees are to be
d again i iri i i on
non-job-related conduct, such as religious, community
or social affiliation, or gexual orientatijion.
(Emphasis in the original) (Tab S, Copy of May 12, 1980
Memorandum issued by Alan K. Campbell, former Director,
OPM) '

In 1994, without specifically mentioning sexual orientation
discrimination, OPM confirmed the validity of the 1980
memorandum and the Federal Government's longstanding policy
prohibiting discrimination based on non-job-related conduct.
(Tab 6, Copy of February 17, 1994 Memocrandum issued by James B.
King, Director, OPM) . To support its position, OPM cited

5 U.S.C. § 2302(b):

Any employee who has authority to take, direct others
to take, recommend, or approve any personnel action,
shall not, with respect to such authority --

(10) discriminate for or against any employee or
applicant for employment on the basis of conduct which
does not adversely’ affect the performance of the
employee or applicant or the performance of others...

Thus, many forms of discrimination, including discrimination
based on sexual orientation is prohibited when non-job-related
conduct is involved. Barring some specific situation that does
not seem to exist here, there does not appear to be any reason
to single out discrimination based on sexual orientatioa for
special attention or emphasis.

In its 199¢ memorandum, OPM further identified several remedies
available to perceived victims of discrimination based on non-
job-related conduct. One remedy is based on merit systems
principies. A Federal employee may file a complaint with the
Office of Special Counsel (0SC) alleging a prohibited personnel
practice where that employee believes he/she has been
discriminated against based on his/her sexual orientation.

OSC is empowered to investigate and bring an action before the
Merit Systems Protection Board against an Agency alleged to
have engaged in discriminatory conduct. 5 U.S.C. § 1212.

While an employee cannot allege a general violation of merit
systems principles absert OSC intervention, an employee may
directly appeal to the MSPB any action within the MSPB's
jurisdiction such as a removal, a lengthy suspension, a
reduction in pay, or any other change in a condition of
employment allegedly based on a prohibited personnel practice
such as discrimination described in S U.S.C. § 2302(b).

'd NSd 3Ad03 VSV& 8EEPBSEZ0R 82:01 9661-12-80
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A potential remedy for Federal employees covered by collective
bargaining agreements is to file a grievance based on sexual
orientation discrimination. For example, Goddard Space Flight
Center's (GSFC) collective bargaining agreement contains
several provisions which permit a union member to grieve
perceived sexual orientation discrimination. (Tab 7, selected
provisions of GSFC's Collective Bargaining Agreement) To date,
GSFC is the only NASA Installation whose collective bargaining
agreement permits employees to grieve perceived sexual
orientation discrimination.

For matters not directly appealable to the MSPB or covered by a
grievance procedure, a Federal employee may often be eligible
to utilize his or her agency's intermal grievance process. The
NASA Grievance System, which is set forth in NASA Handbook
(NHB) 3771.C, would allow covered employees to raise
discrimination on the basis of sexual orientation--as well as
any other kind of non-job related discrimination not covered by
EEOC jurisdiction. (Tab 8, Copy of NASA's Grievance System)
While certain matters, such as failure to receive a promotion
or performance award, are excluded, this process may be invoked
for a variety of employment issues, including performance
appraisals of General Schedule employees. NASA's grievarnce
procedure also contains a number of procedural advantages, such
as allowing a group of employees with a common complaint to
file together, and providing for appointment of a neutral
factfinder when needed. Also, in appropriate cases, management
and a complaining employee may agree to regolve a problem
through alternative dispute resolution (ADR) techniques such as
mediation and facilitation. . '

¢ :
While scme agencies’have created additional intermal procedures
for employees to address their allegations of sexual '
orientation discrimination,‘ such a process seems unnecessary
and redundant if an agency has already implemented its ADR
program more broadly, as NASA has done. Further, by singling
out one type of impermissible conduct for special treatment and
attention, NASA could be seen as deemphasizing other, equally
repugnant forms of digcrimination. In other words, no basis
has been shown for concluding that discrimination based on
sexual orientation requires specilalized treatment by the
agency. :

‘ Several agencies have adopted such internal policies

including the Executive Office of the White House, Department
of Justice, Department of Agriculture, Department of
Transportation, Department of Commerce, Department of the
Interior, Department of Health and Human Services, Department
of Housing and Urban Development, Department of Labor, Equal
Employment Opportunity Commission, Small Business
Administration, Peace Corps, and the National Academy of Arts
and Sciences (Tab 9, Various agencies' policies).
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CONCLUSION

I do not believe there is any demonstrated need for NASA to
establish a specific policy regarding sexual orientation.
Under existing Federal policy, there are numerous protections
for those claiming non-job-related discrimination, of which
sexual orientation discrimination is just one type. OPM has
issued a broad statement prohibiting non-job-related
discrimination on this basis and merit systems princlples also
prohibit such discrimination.

There are several processes available to Federal employees to
resolve issues of sexual orientation discrimination such as,
1) £iling a complaint with 0SC, 2) filing a grievance under a
collective bargaining agreement or other administrative
grievance procedure; or 3) using an agency's alternative
dispute resolution process. Given the breadth of existing
renedies, there is no need for NASA to create additional
methods of redress for certain subsets of activity.

Moreover, establishing a specific policy regarding sexual
orientation would unjustifiably elevate it above other types of
non-job-related discrimination. This result could lead to the
unnecessary creation of numerous policies regarding other forms
of discrimination based on non-job-related conduct. For
example, one could argue that the agency should create a
specific policy prohibiting discrimination based on physical
attractiveness, weight, smoking habits, and etc. 1In the end,
all such discrimination is equally prohibited and should be
equally treated. For that reason, I object to the adoption of
an Agency policy spgcifically aimed at prohibiting
discrimination basedl on sexugld orientation.

Edwa;d A. Frankle

Enclosure
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U.S DEPARTMENT OF LABOR '

SECMETARY OF LABOR W
WASHINGTON, D.C. )(\W

ARG 2 B

MEMORANDUM FOR ALL DOL EMPLOYEE

. ——— -
FROM: ROBERT B. REICH M 6M

SUBJECT: DOL Policy on Equal Employment Opportunity:

I want all DOL employees to know that we have recently re-

vised and updated our EEO policy. The new policy reflects my
commitment to provide for a Federal workforce that is based on
inclusion and equal opportunity for all its workers. It also
reflects my desire that all employees of the Department be pro-
tected from discrimination in any form -- including discrimina-
tion on accocunt of gsexual orientation.

A copy of the new policy is attached. Pleasge contact the

Directorate of Civil Rights or your Regional Civil Rights Officer

for additional informatiom. -

Attachment



-~ A Vs M et

POLICY STATEMENT oN
EQUAL EMPLOYMENT OPPORTUNITY

It is the Departzent of Labor (DOL) policy to provide aqual
empleyment opportunity for all applicants for exployment with,
and employees of DOL. Therefore, discrimination because of race,
color, sex, national origin, religicn, aga, disability and
sexual arisntation is pronibited.

All DOL managers and supervisors are expected to take an active
role in carrying out the Department's EEO Policy in all
employment related mattars and vill be rated on their effactiva
implementation of this policy in the progranms they manage as part
©f their annual performance evaluation.

The Directorats of civil Rights will vigorously monitor
compliance with this policy and the affirmative employment and
nondiscrimination provisions of al} applicable lavsg and
requlations. '

By upholding and practicing the Principles of equal oppertunity
and inclusion, DOL vwill serve as a role medel for other
employers. A DOL workforce strengthened by its diversity will
result in a vorkforce that can maet the challenges that lie

ahaad.
(9 8 410
ng?%]a. REICH
Secratary of lLabor

June 1994




u.s. Depaﬂmen[ of Labor Office of the Assistant Secretary
for Administration and Management
Washington, D.C. 20210

Reply to the Attention of:

AG |0 1B

MEMORANDUM FOR ALLBO0OL EMPLOYEES

Soeafelhs | foellad” |

FROM: ANNABELLE T. LOCKHART
Director
Directorate of Civil Rights

SUBIJECT: Procedures for Filing EEO Complaints Based on
. Sexual Orientation

The Secretary's revised EEO Policy Statement was distributed to all Department of Labor
(DOL) employees on August 2. It supports the President's commitment to provide for a
Federal workforcc that is based on inclusion and equal opportunity for all its workers. It also
reflects his desire that all employees of the Department be protected from discrintination in
any form including sexual orientation.

Federal civil rights laws do not specifically address discrimination on the basis of sexual
orientation. However, the Civil Service Reform Act of 1978, 5 U.S.C. § 2302(b)(10),
prohibits any employee who has authority to take personnel actions from discriminating for or
against any employee or applicant for employment on the basis of conduct which does not
adversely affect either the employee's own job performance or the performance of others.

The DOL has signed Memoranda of Understanding with Local 12 and the National Council of
Field Labor Locals, AFGE, AFL-CIO, which provide that discrimination based on sexual
orientation is prohibited at DOL. Employees who believe that they have been discriminated
against on the basis of sexual oricntation may now elect either to file a grievance on that
issue or to filec an EEO complaint with the Directorate of Civil Rights (DCR).

Any employee who files an EEO complaint alleging discrimination on the basis of sexual
onentation, can be assured that DCR will process the complaint in accordance with its
existing internal complaint procedures. An employee will be provided counseling and if
resolution cannot be achieved, will be informed of the right to file a formal complaint. If the
complaint is timely filed and accepted, an investigation will be conducted. Upon completion
of the investigation, the complainant will be given a copy of the complaint file and can
request that a final decision be issued by DOL. However, based on existing Federal civil
rights laws, a complainant cannot pursue an EEO complaint of scxual orientation



— —— — — —_—— — — ——

If an employee wishes to complain about a matter which 1s appealable to the Merit Systems
Protection Board, (MSPB) he or she should be aware that filing ag EEO complaint alleging
sexual orientation discrimination will not preserve his or her MSPB appeal rights.

T€ you have any questions, please contact DCR or your Regional .Civil Rights Officer.
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.
June 2, 1995

SECRETARY OF THE TREASURY

MEMORANDUM FOR ALL TREASURY EMPLOYEES
FROM: Robert E. Rubin L ¢~

SUBJECT: Non-Discrimination Within the Departmment of the Treasury

It is my goal to make the Treasury Dcpartment a model workplace, free from prohibited
discrimination, where every employee is assured an equal opportunity to achieve his or her
fullest potential.

I wanted to let each of you know that the Department has recently published its Employee
Rules of Conduct in the Federal Register. The Rules of Conduct contain a non-
discrimination provision, which states:

Employees shall not discriminate against or harass any other employee,
applicant for employment or person dealing with the Department on official
business on the basis of race, color, religion, national origin, sex,

sexual orientation, age, or disability. Sexual harassment is a form of -

sex discrimination and is prohibited by this section.

I expect all employees of the Department, at all levels, will ensure that their actions fully
comply with the letter and the spirit of these regulations. All of us have a responsibility to
help provide a workplace where employees can thrive. Publishing and enforcing these rules
is only a part of what we at Treasury will be doing to advance that goal.

If you have any questions about this policy, or about equal opportunity issues more
generally, please do not hesitate to contact Ronald Glaser, Director, Office of Equal

Opportunity Program.
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Bureau of Unemployment and Sickness
Insurance, is aulﬂorized to make initial
determinations on all issues of '
eligibility for unemployment and
sickness benéfits as set forthin
paragraphs (b) and (c) of this section, -
and on any other issue not reserved to -
the Director by paragraphi(e) of this ..
section. -
L ] - . L] -

Dated: May 23, 1995.°

By Authority of the Board.
Beatrice Ezerskd, - .
Secretary.to the Baard.

(FR Doc. 95-13297 Filed 5-31-95; 8:45am) -

BILUNG CODE 7905-01-M -

DEPARTMENT OF THE TREASURY
31 CFR Part0 - ' S

Employee Rules of Conduct: .-
AGENCY: Depanmant of the Treasury.
ACTION: Interim rule... o

. SUMMARY: The Department of the - . -

Treasury is issuing the.Employee Rules -

of Conduct which-will prescribe i
uniform rules of conduct and procedure
for all employees and officials in the. -
Department. . . : :
DATES: This interim rule is-effective .
June 1, 1995. Comments must be-

received or postmarked on.or befora July -

3,1995.

ADDRESSES: Comments should be -
submitted to the Office of the Assistant
Genera} Counsel (General Law and
Ethics), Department of the Treasury,
Room 1410, Washington, DC 20220,
Attention: Mr. R Peter:Rittling or by
e-mail at the following address - :
Peter.Rittling@treas.sprint.com.-; .

FOR FURTHER INFORMATION CONTACT:.
Stephen J. McHale; Henry H. Booth, ar- -

R. Peter Rittling, Office of the Assistant -

General Counsel (General Law and
Ethics), Department of the Treasury, .
telephone{202) 622-0450, FAX (202) -
622-1176, e-mail :
Peter.Rittling®treas.sprint:com. ' .

SUPPLEMENTARY INFORMATION:
1. Background o
On August 7, 1992, the Office of .-

Government Ethics (OGE) published the .

. Standards.of Ethical Conduct for: -
Employees of the Executive Branch (5
CFR Part 2635); The Executive Branch- .
wide Standards became effective on
February 3, 1993, superseding many, -
but not all, of the De ent-wide -
conduct rules published at 31 CFR Part
0 (see also the-grace-period extension-at
59 FR 4779—4780, February 2, 1994).
This rule making repeals part 0'in its

entirety and issues a new part 0. The
new part 0 includes conduct rules
previously published in part 0 that were
not superseded and continue to be
important to the efficient functioning of
the Depariment: Many of the regulations

‘included in the Rules of Conduct have
" been revised pursuant to'changes in the

law or Department policy. -
Simultaneously;ina separate rule

making, the Department is issuing as a-

final rule the Supplemental Standards -

of Ethical Conduct for Employees of the--

Department of the Treasury. The °
Supplemental Standards, to be codified
at 5 CFR chapter XXI, prescribe~ .
Departmentspecific ethics regulations

supplemental to the-Execuitive Branch= -

wide Standards. -

I Amly'sis"t')f the Regulatians
Subpart A—General Provisions -

The provisions.contained in subpart
A state the policy and: purpose of the
Rules of Conduct and the ' '
responsibilities of the Department’s -
employees and officials in- .
implementing and complying with the
included regulations. Subpart A also
includes a.definitional section. The.

.United States Savings Bonds Division is
omitted from the definition of Bureau in -
§0.103 because it was assumed into the -

Bureau of the Public Debt and no longer
exists as a separate component.of the
Department.

Subpart B—Rules of Conduct

Subpart B sets out.the condnct :
regulationsthat all-Department .
employees and officials are required to. -
follow: Generally, the rules regulate
employee:canduct including, for -

_example, the use of Government ..

vehicles or the use of coritrolled .
substances and intoxicants while an -
employee is on duty or on Government
property. Regulations concerning

" conflicts of interest.and ethics are
contained in the Executive Branch-wide-

Standards and the Treasury
Supplemental Standards.
Subpart C—Special Government
Employees :

Section 0.301 of subpart C explains
that, with little variation, special
Government employees employed with
the Department are required to comply -
with the Rules of Conduct to the same

- degree asregular employees: Further, -

§ 0.303 requires a special Government-
employes, serving concurrently with -
another Federal agency, to inferm the
Department of that fact so that the
Department may take the appropriate
administrative actions and avoid-any
conflict in duties or remuneration.

Subpart D—Advisers to the Department

Subpart D includes a definition of
adviser to the Department and instructs
indfviduals uncertain about their
relationship with the Department to
seek advice from the appropriate ethics -
official. Further, § 0.401(b) explains that.
it is the Department’s policy that
advisers should refer to the Rules of
Conduct for guidance when working-
with the Department even.though they
are not required to follow the Rules. -

III. Matters of Regulatory Procedure
Administrative Procedure Act -

' The Depertrment finds that good cause: -
exists for waiving the noticeand . .
comment requirements:contained.in 5° -
U.S.C..553(b) and (d): The Department -
of the Treasury Employee Rules of
Conduct contain statements of policy;
interpretive rules, and conduct
regulations relating solely to agency
management and personnel ‘Moreover, -
this rule making essentially reissues in
revised form many of the conduct rules
previously published in 31 CFR Part 0.
However, because this rule may be
improved, comments may be submitted -

-on or before July 3, 1995. All comments

will be analyzed and any appropriate
changes to the rule will be incorporated
in the subsequent publication of the
final rule.

Executive Order 12866, Regulatory
Planning and Review - -~ . -

. This rule is limited to.agency.
organization, management and.
personnel matters; therefore, it is not
subject to Executive Order 12866

Regulatory Flexibility Act . .
It is hereby certified that this rule will
not have a significant economic impact

_ on a substantial number-of small

entities. This rule affects.only Federal
employees. '

 List of Subjects ia 31 CFR Part0

Government-employees. -
Dated: January 29, 1995.
Edward S: Knight, e
General Counsel, Department of the Treasury.
For the reasons set forth in the

preamble, 31 CFR part 0 is revised to" -
read as follows: . '

PART 0—DEPARTMENT OF THE
TREASURY EMPLOYEE RULES OF.
CONDUCT. - '

Subpart A—General Provislons - -
Sec. : R

0.101 Purpose.

0.102 Policy.

0.103- Definitions.
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Responsibilities

0.104 Designated Agency Ethics Officlal

*  and Alternate Designated Agency Ethics
- .Official. : -

0.105 Deputy Ethics Official.

" 0.106 Buresu Heads.

0.107 Employees. .
Subpart B—Rules bf Conduct
0.201 Political activity.

. 0.202 Strikes. o

0.203 . Gifts or gratuities from foreign
governments. . o

0.204 Use of controlled substances and
‘intoxicants. ]

0.205 Care of documents and data.

0.206 Disclosure of information.

0.207 Cooperation with official inquiries.

0.208 Falsification of official records.

0.209 Use of Governroent vehicles.-

0.210- Conduct whilé on official duty or.on
Government property. .

0.211 Soliciting, selling and canvassing.

- 0.212 Influencing legislation or petitioning

‘Congress.
0.213 General conduct prejudicial to the
Government. = . ’ -
0.214 Nondiscrimination. )
0.215 - Possession of weapons and
. explosives. :
0.216 Privacy Act.
0.217 Personal financial interests.

_Subpart C—Special Government Employees

0.301 Applicability of subpart B.
0.302 Service with other Fed_aral agenciss.

Subpart D—Advisers 1o the Department

0.401 Advisers to the Department. .
Authority: 5 US.C. 301, .

Subpart A—General Provisions '

§0.101 Purpose.

{a) The Department of the Treasury
Employee Rules of Conduct (Rules) are

- separate from and additional to the
. Standards of Ethical Conduct for

Employees. of the Executive Branch
(Executive Branch-wide Standards) (5

- CFR part 2635) and the Supplemental

Standards of Ethical Canduct for
Employees of the Department of the
Treasury (Treasury Supplemental
Standards) (to be codified at 5'CFR part
3101). The Rules prescribe employee .
rules of conduct and procedure and
provide for disciplinary action for the
violation of the Rules, the Treasury
Supplemental Standards. the Executive
Branch-wide Standards, and any other
rule, regulation or law governing -
Department employees. ! :
(b) The Rules are not all-inclusive and
may be modified by interpretive - :
guidelines and procedures issued by the
Department’s bureaus. The absence of a
specific published rule of conduct
covering an action does nat constitute a

- condonation of that action or indicate .

that the action would not result in
corrective or disciplinary action.

§0.102 Policy. _ '

(a) All employees and officials of the
Department are required to follow the
rules of conduct and procedure
contained in the Rules, the Treasury
Supplemental Standards, the Executive
Branch-wide Standards of Ethical
Conduct, the Employee Responsibilities
and Conduct (5 CFR part 735), and any
bureau issued rules. :

(b) Employees found in violation of
the Rules, the Treasury Supplemental .
Standards, the Executive Branch-wide
Standards or any applicable bureau rule
may be instructed to take remedial or
corrective action to eliminate the - .
conflict. Ramedial action may include
but is not limited to: _ :

(1) Reassi ent of work duties;

(2) Disqualification from a particular
assi ent; - s

(3) Divestment of a conflicting
interest; or- T

(4) Other appropriate action.

(c) Employees found in violation of
the Rules, the Treasury Supplemental
Standards, the Executive Branch-wide
Standards or any applicable bureau rule
may be disciplined in proportion to the
gravity of the offense committed,
including removal. Disciplinary action
will be taken in accordance with
applicable laws and regulations and -
after consideration of the employsee’s
explanation and any mitigating factors. .

Further, disciplinary action may include -

any additional penalty prescribed by
law.

§0.103 Definitions. .

The following definitions are used
throughout this part: (a) Adviser means
a person who provides advice to the .
Department as a representative of an
outside group and is not an employee or.
special Government employee as those
terms are defined in §0.103.

{b) Bureau means:

(1) Bureau of Alcohol, Tobacco and
Firearms; . o o

“(2) Bureau of Engraving and Printing; .
" (3) Bureau of the Public Debt; _

(4) Departmental Offices; ] .

(5) Federal Law Enforcement Training
Center; ) :

{6) Financial Management Service;

(7) Internal Revenue Service;

(8) Legal Division; . ' '

(9) Office of the Comptroller of the
Currency, '

{10) Office of the Inspector General;

(11) Office of Thrift Supervision;

(12) United States Customs Service; .

(13) United States Mint; -

{14) United States Secret Service; and

(15) Any organization designated as a
bureau by the Secretary pursuart to
appropriate authority.

(c) Person means an individual,
corporation and subsidiaries it controls,

—,

company, association, firm, partnership, ;
society, jolnt stock company, orany. .
other organization or institution as .
specified in 5 CFR 2635.102(k).

(d) Regular employee or employee
means an officer or employee of the .-
Department ofthe Treasury butd  not
include a special Government - .. :
employee. .

(e) Special Government employee
means an officer or employee who is
retained, designated, appointed, or
employed to perform temporary dut
either on a full-time or intermittent
basis, with or without compensation, for
a period not to exceed 130 days during
any consécutive 365-day period. See 18 .
U.S.C. 202(a). _. .

Responsibilities -

§0.104 'Designated Agency Ethics Officlal
and Alternate Designated Agency Ethics
Officlal. '

" The Deputy General Counsel is the

-. Department's Designated Agency Ethics.

Official (DAEQ). The DAEQO is
responsible for managing the

-Department’s ethics program,-including

coordinating sthics counseling and
interpreting questions of conflicts of
interest and other matters that arise
under the Executive Branch-wide
Standards and Treasury Supplemental
Standards and Rules. See 5§ CFR
2638.203. The Senior Counsel for Ethics
is the Alternate Designated Agency
Ethics Official.

§0.105 Deputy Ethics Officlal. .
The Chief Counsel or Legal Counsel

for a bureau, or a designee, is the .
Deputy Ethics Official for that bureau.
The Legal Counsel for the Financial

-Crimes Enforcement Network is the

Deputy Ethics Official for that
organization. It is the responsibility of
the Deputy Ethics Official to give
authoritative advice and guidance on
conflicts of interest and other matters
arising under the Executive Branch-
wide Standards, Treasury Supplemental
Standards, and the Rules.

§0.106 Bureau Heads.
Bureau heads or designees are
uired to: _
“{a) Provide all employees with a copy
of Executive Order 12674, as amended
by Executive Order 12731, the Executive

" Branch-wide Standards, the T  ;ury

Supplemental Standards and the Rules;

. -provide all new-employees with an

explanation of the contents and
application of the Executive Branch-
wide Standards, Treasury Supplemental
Standards and the Rules; and provide -

. all departing employees with an

explanation of the applicable post-
employment restrictions contained in 1
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U.S.C. 207 and § CFR part 2641 and any
other applicable law or regulation. . '
(b) Provide guidance and assistance to
supervisors ‘and employees in :
implementing and adhering to the rules
and procedures included in the
Executive Branch:wide Standards and
Treasury Supplemental Standards and
Rules; obtain any.necessary legal-advice
orinterpretation from the Designated -
Agency-Ethics Official or a Deputy .

Ethics Qfficial; and inform employees-as

1o how and from whom they may obtain

-gdditional clatification ur interpretation
-of the Executive Branch-wide

Standards, Treasury Supplemental
Standards, Rules, and any other relevant
law, rule or regulation. oo :
{c) Take appropriate corrective or
disciplinary action against an employee"
who violates the Executive Branch-wide
Standards, Treasury Supplemental
Standards or Rules, or any other -
applicable law, rule or regulation, and
against a supervisor who fails to carry

-out his responsibilities in taking or

recommending corrective or

- disciplinary action when appropriate”

against an employee who has committed
an offense. - .

§0.107 Employees. o -

(a) Employees are required to: .

(1) Read and follow the rules and

rocedures coritained in the Executive

Branch-wide Standards, Treasury
Supplemental Standards, and Rules:.

EZTRequast clarification or
interpretation from a supervisor or
ethics official if the application of a rule
contained in the Executive Branch-wide
Standards, Treasury Supplemental
Standards, or Rules is not clear;. .

-(3) Report to the Inspector General or |
to the appropriate internal affairs office
of the Bureau of Alcohol, Tobacco and
Firearms, Customs Service, Internal
Revenue Service, or Secret Service; any

_ information indicating thatan ' . °
* employee, former employee, contractor,

subcontractor, or potential contractor,

-engaged in criminal conduct or that-an

employee or former employee violated .
the Executive Branch-wide Standards or
the Treasury Supplemental Standards or
Rules. Legal Division attorneys
acquiring this type of information.
during the representation of a bureau
shall report it to the appropriate Chief
or Legal Counsel or the' Deputy General
Counsel, who shall report such '
information to the Inspector General or
appropriate internal affairs office; and.
E‘l) Eeport to the Inspector General
information defined in paragraph (a){3)
of this section relating to foreign
intelligence or national security, as
covered in Executive Order 12356. Legal
Division attorneys acquiring this type of

information during the representation of
a bureau shall report it to the Deputy -
General Counsel, who shall report such

information to the Inspector General.

(b) The confidentiality of the source of
the information reported to the . -
Inspector General or the internal affairs
office under this section will be '
maintained to the extent appropriate
under the circumstances.

Subpart B—Rules of Conduct .
§0.201 Political activity.

{a) Employees may: .=’ .

(1) Tdke an active part in political’
management or in:political campaigns
to.the extent permitted by law (5 u.scC. -
7321-7326);and ~ . ' R

(2) Vote as they choose and express
‘their opinions on palitical subjects and
candidates. - el

(b) Employees may not use their
official authority or influence to.: . . -
interfere with or affect election results.

(c) Employees may be disqualified -

from emhployment for knowingly

supporting or.advocating the violent "
overthrow of our_constitutional form of -
governiment. . -

Note: Ths Hatch Act Reform A:ﬁondmonts-

_of 1993 significantly reduced the statutory

restrictions on the political activity of most
Department employees. However, career
members of the Senior Executive Service and
smployees of the Secret Service, the Internal
Revenue Service, Office of Criminal

" Investigation, the Gustoms Service, Office of
.Investigative Programs, and the Bureau of

Alcohol, Tobacco and Firearms, Office of
Law Enforcement, remain subfect to
significant restrictions on their political
activities. : .
§0.202 Strikes. 3 .
Employees shall not strike against the
Government. B S
§0.203 Gifts or gratuities from foreign
governments. o o
{a) The United States Constitution
prohibits employees from accepting -
gifts, emoluments, offices, or tiles from
a foreign government without the
consent of the Congress. Congress has
consented to an employee accepting and .

. retaining a gift from a foreign

gavernment that is of minimal value and
offered as a souvenir or markof -
courtesy, unless otherwise prohibited by
bureau regulation {5 U.S.C. 7342).
Minimal value is prescribed in 41 CFR
part 10149 and was set at $225.00 on -
the date that the Rules became effective.
" (b) All gifts exceeding minimal value,
the refusal of which would likely cause
‘offense or embarrassment or otherwise
adversely affect the foreign relations of
the United States, shall be accepted and
deposited with the Department within

sixty days of acceptance. If the gift is -
Aravel or expenses for travel taking-place
entirely outside the United States; it
shall be reported within thirty days (see
5 U.S.C. 7342(c)(1)(B)(ii)). S
~{c) As used in paragraph (b) of this
section, Deposit with the Department
means delivery to the Department Gift

- Unit or other depository as autharized

by the Treasury Directive onForeign
Gifts (Treasury Directive 61-04).
- (d) All foreign gifts must be reported

- as presctibed in-the Treasury Directive' -
-, on Foreign Gifts (Treasury Directive 61~ -

04). _ _ _
§0.204 -Use of.controlied substancesand
intoxicants. - . o :
- Employees shall'not sell, useor .
possess controlled substancesor -
intoxicants in violation of the law while

]

..on Department property or official duty,

oruse a controlled substance or
intoxicant in a-manner that adversely .
affects their work performance. ~ °

§0.205 ‘Care ot documents and data. "~
(a) Employees shall nof conceal,
remove, alter; destroy, mutilate or -
access documents or data in the custody
of the Federal Government without
proper autherity. ~- - - < ¢ :
. (b) Employess are required to care for
documents according to Federal-law. and
regulation,.and Department procedure
(18 U.S.C, 2071, 5'U.S.C. 552, 552a). .
() The term documents includes, but
is not limited to, any writing, recording,
computer tape or disk, blueprint, .
photograph, or other physical object on
which information is recorded. - :

§0.206 Disclosure of information.

. Employees shall not disclose official -
information without proper authority,
pursuant to Department or bureau
regulation. Employees authorizedto -
make disclosuresshould respond

" promptly and courteously to requests

from the public for information when -
permitted to do so by law (31 CFR 1.9, -
1.10, and 1.28()). :

§0.207 Cooperation with official inquiries.
Employees shall respond to questions
truthfully and under oath when
required, whether-orally or in writing,
and must provide docurments and other
materials concerning matters of official
interest when directed to do so by
competent Treasury authority.

§0.208 -Falslfication of official records. -
Employeesshall not intentionally
make false, misleading or ambiguous:
statements, orally or in writing, in . .
connection with any matter.of official
interest. Matters of official interest .. -
include among other things: ..~ .~
Transactions with the public,
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government agencies or fellow
employees; application forms and oth&r
forms that serve as a basis for '
- gppointment, reassignment, promotion
or other personnel action; vouchers;
leave records and time and attendance
records; work reports of any.nature or -
accounts of any kind; affidavits; entry o
record of any matter relating to or ..
connected with an employee’s duties:
. and reports of any moneys or securities
received, held or paid to, for or on
behalf of the United States.

§0.209 Use ot Government véhlcles. :

Employees shall not i1se'Government

vehicles for unofficial purposes,
including to transport unauthorized
. passengers, The use of Government
vehicles for transporting employees
betweeri their domiciles and places of
employment muyst be authorized by . -
-statute (See, e.g 31 U.S.C. 1344). .

§0.210 Conduct while on afficial duty or .

.on Govermnment property.

Employees must adhere to the
regulations controlliog conduct.when.
they are on official duty or in oron-

." Government property, including the
Treasury Building, Treasury Annex.
Building and grounds;the:Bureau of -
Engraving and Printing buildings and -
grounds; the United States Mint -

~ buildings and grounds; the grounds of

. the Federal Law Enforcement Training
Center; and Treasury-occupied General
Services Administration buildings and

* grounds (see 31 CFR parts 91, 407, 605, -

700). . :

§0211 Solicitng, selling and canvassing.

Employees shall not solicit, make

Federal Register / \Vol. 60, No. 105/ Thursday, June 1, 1995 / Rules and Regulations

§0.213 -General conduct prejudicial to the-
- Government. . '

Employees shall not engage in
criminal, infamous, dishonest, or
otoriously disgraceful conduct, or any
er conduct prejudicial to the
vernment.

§0.214 Nondiscrimination.

(a) Employees shall not discriminate
against or harass any other employee, -
applicant for employment or person
dealing with the Department on official
business on the basis of race, color, ..
religion, national origin, sex, sexual
orientation, age, or disability. Sexual
barassment is a form of sex .
discrimination and is prohibited by this
section. - : ;

-{(b) An employee who engages in * " -
discriminatory conduct may be ~ -
disciplined under these yules. However,
this section:does not create any *
enfarceable legal rights in any person.
§0.215 Possessionof weaponsand . .
explosives. . - e

(2) Employees shall not possess

firearms, explosives, or other dangerous
_or-deadly weapons, either openly or
concealed, while on Government .
property or official duty. - ..

(b) The prohibition in paragraph (a) of
this section does not apply to employees
who are required to possess weapons or
explosives in the performance of their
official duties. . ' .

§0.216 - Privacy Act _

.Employeesinvolved in the design, .
development, operation, or maintenaice
of any system of records or in.

collections; canvass forithe salé of any . :  maintaining records subject to the

article, or distribute literature or

advertising in any space occupied by

the Department without appropriate
“authority. . S s

- §0.212 !nﬁuenclng legisiation or '
petitioning Congress. .

* (a) Employees shall not use

.Government time, money, or property to

. petition a Member of Congyess to favor
~ or oppose any legislation. This. -

- prohibition does not apply:to the official

- hendling, through the proper channels,
of matters relating to legislation in
which the Department of the Treasury’
has an interest. .

. (b) Employees, individually or-
collectively, may petition Congress or
‘Members of Congress or furnish _
information to either House of Congress
when not using Government time.
money or property (5 U.S.C. 7211}.

* Privacy‘Act of 1974, as amended (5 .
U.S.C. 552a), shall comply with the -
conduct regulations delineated in 31
CFR 1.28(b). . '

§0.217 Personal financlal interests.

(a) Employees may hold the following
financial interests without violating 18
‘U.8.C. 208(a): . e
(1) The stocks or bonds ef a publicly
traded corporation withi a value of -
$1000 or less; and .

(2) The stocks ar bonds in the N
investment portfolio of a diversified
mutual fund in which an employee has
invested. : o

~(b) The Department has found that the
financial interests listed in paragraph (a)
of this section are too remote and
inconsequential to affect the integrity of
an employee's service. '

apply to special Government employeegk

- them of the applicability of bureau”

~§0.302. Service with other Federal -

sérving concurrently in the Departiien|

_appropriate:administrative measures .

-adviser, employes, or special
Government employee shall be
- addressed to the Designated Agency

" they should be guided by the

issues as public disclosure of-official

Subpart C—Special Govemmént -l
Employees o

§0.301 Applicabllity of subpart B.

The rules of conduct contained in
subpart B of this part apply to speci
Government employees employed withig
the Treasury Department. The . o
regulations contained in-§ 0.201 of .
subpart B, concerning politicel activi

only on the days that they serve the ¢
Departrent. Treasury bureaus are - ;
respounsible for informing special

Government employees employed withZ

specific statutes or regulations. -

agenciles. o .

. A special Government employee
and in a Federal agency other than the ™7
Department is required to inform the
Department and the agency in which ke

serves of the arrangement so that
may be taken.

Subpart D—Advisers tothe .
Department - - o

§G.401 . Advisers to the Department

{a) An adviser or advisory committee -
member includes an individual who
provides advice to the Department as a
representative of an outside-group and -
is not an employee or special :
Government employee of the
Department. Questions concerning.
whether an individual serves the
Department in the capacity of an

Ethios Official or a Deputy Ethics
Official. - - o -

(b) Advisers or advisory committee
members are not required to follow the
Rules and-are not generally required by
the Department to file financial -
disclosure statements; nevertheless,

regulations in this part-covering such

infarmation (§ 0.206), conduct 1§0.211

-and §0.213), and gifts or gratuities from.
- Foreign governments (§ 0.203).

{FR Doc. 95-13318 Filed 5-31-95: 8:45 an|
BILLUNG COD.E 4810-25-P - :
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Office of the Attarnep General
Washington, B. € 20530

August 16, 1994

FROM: THE 2

SUBJECT: Equal jmployment opportunity

The Department of Justice is comnitted to providing equal
opportunity for all employees and applicants. We will uphold the
principles of equal opportunity by ensuring that all practices
and policies of this Department are applied without regard to
race, color, sex, national origin, age, religion, disability,
sexual orientation or any other non-merit factor. We will
vigorously enforce all anti-discrimination laws and regulations
and take all necessary steps to ensure that all of our programs
and activities are free of discrimination and harassment,
including sexual harassment. '

I belleve that since the Department represents the interests of
211 our citizens, it is only proper that it reflects the
diversity that has been the strength behind this country's
success throughout our proud histery. I am greatly encouraged by
the Department's attempts to achieve a diverse work force.
However, I am convinced that much repmaine to be accomplished.

My vision is to make the Department a model employer where egual
opportunity considerations are an integral part of our management
programs. We must devise methods and strategies to ensure that
we attract, develop, and retain the highest caliber of employees.
We must initiate actions to ensure that we identify those areas
where extra efforts may be needed to reach audiences of gualified
minorities, women, and persons with disabilities. Our policies
will be translated into reality once we can cite measurable
progress in this area.

I am eager to move forward with plans to strengthen our equal
opportunity program, Departmentwide. I am especially concerned
about increasing the representation of minorities, women, and
persons with disabilities throughout our work force, especially



in high level and policy making positions, as well as in the
various key occupational categories, e.g. attorneys, criminal
investigators, deputy marshals, border patrol agents,

correctional officers, and immigration inspectors.

our employment of persons with disabilities is also of great
concern to me. We must do more in this area. Because law
enforcement occupations comprise a large percentage of the jobs
here at Justice, and some persons with disabjlities may not meet
the physical standards required to perform some of these jobs, it
is imperative that we increase our efforts to recruit and hire
those persons for other positions where such requirements do not
exist.

Although the President's commitment and plan to reduce the
Federal work force means that recrujtment of new Federal
employees may be limited, we will pursue all appropriate actions
to enhance our equal opportunity program efforts in those
instances where opportunities do exist. Limited outside hiring
also presents opportunities for us to expand internal career
development programs, and to identify capable incumbent employees
to advance into higher level positions. We will continue to
focus our attention and energies on ways to increase
responsiveness in government operations, but we must also ensure
that we take into account the need to improve our human resource

prograns.

I encourage each of you to establish practical and effective
programs that will result in a diverse work force within your
components. I am establishing the following key objectives in
the area of equal employment opportunity for the Department:

) To foster an environment in which cultural
diversity is valued and understocd.

o To achieve work force diversity wherever
underrepresentation of minorities, women, and
persons with disabjlities exists. To utilize
innovative approaches to more fully integrate
minorities, women and persons with
disabilities throughout the Department.

o To ensure that supervisors and managers are
held accountable for EEO implementation
through the performance appraisal process.

o To provide a work environment that is free of
discrimination and harassment and to ensure
that programs designed to address allegations
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of discrimination or harassment are
responsive to employee's needs and that
enmployees who elect to utilize such programs
are protected from retaljation or reprisal.

I am counting on each of you, your managers, supervisors, and
employees to support me in accomplishing these objectives. All
managers in the Department must interweave their commitment to
egual opportunity with their routine planning in human resource
management. It is not enough for managers merely to voice
commitment and support for the concept of EEO, it is also
necessary to devote specific time, resources, and energy to
fulfilling the commitment. '

To establish consistency in our efforts across the Department and
to ensure that we aggressively address this important program, I
am implementing the following special management initiatives.
Effective immediately, the head of each major bureau shall:

o Assess the level of resources allocated to
EEO program implementation. Ensure that the
EEO Office is located at an organizational
jevel so that EEO officials can provide
effective and timely advice to you, your
senior managers, employees, and the public.

Additionally, I want the heads of bureaus, offices, boards, and
divisions, to take the following actions:

1. Assess your component's work force. Identify
organizational units where underrepresen-
tation of minorities, women, and persons with
disabilities exist. Your assessment should
extend beyond across the board totals and
analyze the work force in terms of the
different kinds of jobs, and various grade
levels.

2. Identify internal and external strategies
(including recruitment) utilized by your
component to address underrepresentation in
key job categories. Review recent hires and
promotions to determine if present methods
are effective in yielding a diverse work
force. Also review selection criteria and
practices that may be causing under-
representation. Modify as necessary to
obtain desired results.



3. Egtablish a system of management account-
ability to ensure that supervisors and
managers, especially SESers are appropriately
evaluated on their efforts to implement EEO
program initiatives and objectives.

4. Establish a mandatory EEO training program
for supervisors and managers to clarify their
responsibilities with regard to EEO.

5. Assegs current executive development programs
to ensure that minorities, women and persons
with disabilities are represented among the
participants.

6. Assess current promotion procedures to ensure
that they are applied equitably with respect
to all employees.

I expect each of you to develop a comprehensive report on the
above areas. You should submit your report to Stephen R.
Colgate, Assistant Attorney General for Administration, within 60
days of receipt of this memorandum. I have asked Steve to review
and assess the adequacy of your reports and to advise me if
further action is necessary. I have also asked the Justice
Management Division to provide you necessary assistance as you
address these critical initiatives. You should also seek
assistance from your component EEO and personnel staffs in
completing your report.

In launching this program, I want to emphasize my personal
commitment to its success and to the continued success of the
Department of Justice in hiring, retaining, and promoting
individuals of remarkable talent. The extra measures that will
be required in the short run to ensure that our Department
reflects the diversity of our Nation are well worth the effort.
I look forward to your enthusiastic support of these vital
initiatives. '

TOTAL P.EAS
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U. S. DEPARTMENT OF TRANSPORTATION
DEPARTMENTAL OFFICE OF CIVIL RIGHTS
COMPLIANCE OPERATIONS DIVISION, S-34
400 SEVENTH STREET, SW., RM . 9201
WASHINGTON, D. C. 20590

FACSIMILE NUMBER: (202) 366-7717

11/30/95
DATE

ATTENTION: Paul Yandura, The White House

TELEPHONE

NUMBER: 202-456-2674

SUBJECT: DOT Policy Statement on Sexual Orientation
(Note: Hard Copy will follow)

TRANSMISSION:

COVER SHEET PLUS __ 3 PAGES

REPLY TO THE ATTENTION

OF: Gilbert Sandate, Chief, Compliance Operations Division, Departmental
Office of Civil Rights

TELEPHONE NUMBER:__ 202- 366-9367

This message is intended only for the use of the individual(s) or
‘entity to which it is addressed and may contain information that is
privileged, confidential, and exempt from disclosure under applicable
law. If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution, or cepying
of this communication is strictly prohibited. If you have received
this communication in error, please notify the sender immediately by
telephone. Thank you.
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

May 27, 1993

MEMORANDUM TO ALL DOT EMPLOYEES

DIVERSITY POLICY STATEMENT

As. Secretary of the Department of Transportation, I _an totally
committed to creating and maintaining.a diverse work force
which will meet America’s growing transportation needs today
and into the 21st century. To be successful and recognized

as an innovative, highly productive, world class organization,
we must create an environment which fully utilizes the talents
and capabilities cf all civilian and militaxy employees,
grantees, and contractors from all backgrounds at all levels

of the organization.

piversity means inclusion--hiring, developing, promoting and
retaining employees of all races, ethnic groups, sexual
orientations, and cultural backgrounds; the old, the young, and
the middle-aged; the able-bodied and the disabled; men and
women. My senior managers and I know that there is much to be
gained from a diverse work force. We embrace the richer,
broader perspective that diverse individuals bring to the
workplace, and respect the dignity of ourselves and our
customers.

Each manager is responsible for nurturing and capitalizing

on the best that every employee -as to give. 1 firmly believe
this is done by empowering all employees with the opportu-
nities, tools and support they need to develop to their fullest
potential and contribute productively to the mission of the
organization. My experience has proven that it is also done by
helping employees balance work and family needs &nd providing
appropriate accommodations and support systems for individuals
with disabilities.

Although managers must lead the way in ensuring complete
support of diversity, every single employee can get involved
and participate by valuing the differences and cultures of
others as well as their own. This will require mutual
adjustment and understanding. These actions are critical

to diversity becoming an integral part of the organization,
benefiting not only the individual but also the Department
and ultimately the Nation.

I know that I can count on you to join me in making the
Department a leader in the area of work force diversity.

Federico Pehna




THE SECRETARY CF TRANSPORTATION
WASHINGTON, D.C. 20530

May 27, 1993

MEMORANDUNM TO ALL DOT EMPLOYEES

EQUAL OPPORTUNITY POLICY STATEMENT

ler me affirm that it is the policy of this

Department that no one be denied opportunities because of
his or her race, color, religion, sex, age, national origin,

disability or sexual orientation.-

As Secretary,

ends far beyond simply reducing or preventing
discrimination. We have an obligation to do more. I will
aggressively promote equal employment oppertunity for all
persons in our workplace, to fully include minorities, women,
individuals of different sexual orientations, the disabled, and
older Americans at all levels of the organization and to remove

any real or artificial barriers that may limit opportunities-

de to ensure that this commitment is
thoroughly understood, rigorously followed and recognized as
an integral prrt of every program of this Department. By our
aggressive and affirmative imp. ‘mentation of this policy, we
keep faith with the citizens of this Nation. Our citizens
have not only entrusted us with the transportation issues of
the Nation, but also with the ideals and liberties that are

the cornerstones of America.

federico Pefia

My commitment ext

Every effort will be ma
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THE SECRETARY OF TRANSPORTATION p
- WASHINGTON, O.C. 20590 S—, O

May 27, 1993

MEMORANDUM TO ALL DOT EMPLOYEES

SEXUAL HARASSMENT POLICY STATEMENT

I am committed, as Secretary of Trapsportation, to ensure that
every employee understands that any form of sexual harassment
is unacceptable and will not be tolerated in the Department of
Transportation. Harassment can range from demeaning remarks
and insulting jokes to pressure for dates, threats and promises
based on trading sexual favors, and even sexual assault.

No employee should have to woxk in an environment which is
intimidating, hostile or offensive. Managers and supervisors
must take a strong visible stand against sexual harassment and
create an office atmosphere that is as comfortable as possible

for all employees.

Tt is imperative that we all recognize that sexual harassment
is against the law and the policy of this Department. It will
result in appropriate disciplinary sanctions against the
offender, up to and including dismissal. Employees who feel
they have suffered sexual harassment may use the discrimination
complaint process and seek the -"ssistance of EEO counseloxs

for redress.

I am fully committed to the elimination of sexual harassment

in the Department and will pursue this policy vigorously.

I look to our managers and supervisors to share with me the
responsibility of advancing this policy throughout the

Department. . i

Federico Peia

Am
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THE SECRETARY OF THE INTERIOR

WASHINGTON
December 7, 1993

MEMORANDUM

TO: All Employees

FROM: Secretary W

SUBJECT: Egqual Opportunity Policy

As Secretary of the Interior, I want to emphasize my personal
commitment to a goal that ensures equal opportunity for all
Americans. Through this pledge, it will be the policy of this
Department to ensure that individuals will not ba denied
opportunities in employment or program delivery because of their
sex, race, religion, national origin, color, age, disability or
any other ron-merit ractor. EqQually important, sexual harass-
ment, in any of its various forms, by any employee of this
Department, will not be tolerated. This commitment to equal
opportunity further extends to Federal civil rights laws related
to programs conducted by or receiving financial assistance from
the Department. All equal opportunity and civil rights laws will
be strictly enforced.

In order to meet this goal, it is essential that each cne of us
understands our personal responsibility in this area and that a
system of accountability be initiated and enforced. Each
employee, at every level, will be held personally accountable for .
her or his performance in ensuring equal opportunity and in
promoting individual civil rights. all executives, managers and
supervisors will be evaluated for their performance and the per-
formance of their staffs in these important areas. Assessments
of accompli:hments will be used as criteria for consideration in
granting awards, promotions and any further personnel oppertu-
nities. And, of course, appropriate action will be taken where
discrimination and harassment are found to exist.

I ask all employees of the Department to work with me to expand
opportunities for all employees within the Department, to reach
out to suvrounding communities and educational institutions to
develop interest among all segments of the population in natural
resource conservation in general and Department of the Interior
programs in parcicular, to eliminace discrimination where we find
it, and to re.y on diversity ir building a more productive and
challenging organization that will better serve our country and
all of its people. Again, be assured that I am personally
committed to taking whatever actions are necessary to ensure

adherence to this policy.
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THE SECRETARY OF THE INTERIOR
" WASHINGTON

January 26, 1994

Orientation

MEMORANDUM
TO: All Employees '
FROM: Secretary M -
SUBJECT: Supplement ¥o <tThe E_ual'OpportUnity Policy; Sexual

I want to re-emphasize my personal commitment to a goal which
ensures equal opportunity for all Americans. To enhance that
goal, the Equal Oopportunity Policy, dated' December 7, 1993, is
cxpanded to include sexual orientation as it relates to all
matters of employment.

We will not condone discrimination based on sexual orientation.
within this Department. We recognize the importance of selecting
the best possible person for the work to be done and for
providing all Americans with equal employment opportunities. all
Interior employees deserve and must be given respect so that the
work place is free of intimidation, fear, and other counter '
productive elements. '



THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

AUG 1 61995

TO ALL EMPLOYEES

REAFFIRMATION OF EQUAL EMPLOYMENT OPPORTUNITY POLICY

I am committed to ensuring equal employment opportunity for all VA
employees. Equally as important, I am committed to a Department that is
free of discrimination and which reflects the diversity of this nation.

This statement reaffirms the policy of VA prohibiting unlawful
discrimination and sexual harassment. VA does not condone nor tolerate
discrimination based on race, color, national origin, sex (including sexual
harassment), religion, age (over 40), disability or sexual orientation, in any of
its personnel policies, practices, and operations.

All VA managers and employees have a responsibility to uphold this
policy. Each of us must be personally accountable for his or her performance
in ensuring and promoting equal opportunity principles and in recognizing
diversity as a source of strength for VA. Moreover, managers and employees

alike must work together to ensure a workplace free of discrimination and
sexual harassment.

It is essential that we recognize that diversity of cultures and life styles
exists among employees, as it does in our veteran population. Consequently, it
is important that all VA employees work together to create an environment of
understanding and respect in order to enhance our collective and individual
efforts to serve veterans and their families. Iask that all VA managers and

employees support this policy in a positive manner. That means zero tolerance
for discrimination or harassment in any form.

If you have questions regarding this policy, you may contact the EEO
Manager or EEO Coordinator at your facility or office for assistance. Additional
information may also be secured from the Office of Equal Opportunity,

telephone 202-482-6724.
%A«.. @W

Jesse Brown

RPC: 6006



THE SECRETARY OF STATE
WASHINGTON

April 22, 1994

MEMORANDUM TO ALL DEPARTMENT EMPLOYEES

STATEMENT OF POLICY WITH RESPECT TO NONDISCRIMINATION

nt of State is committed to equal opportunity

The Departme
ent for all. The Department

and fair and equitable treatm
shall not discriminate among its employees OI candidates for

employment on the basis of race, color, national origin, sex,
religion, disability, or sexual orientation.

U Dol

Warren Christopher



U.S.Department of 400 Seventh St S.W.

Transportation Washington. D.C 20590

Office of the Secretary
of Transportation

Mr. Paul Yandura December 1, 1995
The White House
Room 115, OEOB
Washington, D.C.

Dear Mr. Yandura:

Enclosed please find the hard copies of the Department Of Transportation's policy statements on
diversity, which include sexual orientation. These documents were recently faxed to your

attention. Please do not hesitate to contact me directly if [ can be of further assistance. I can be
reached at (202) 366-9367.

Sincerely,

Ll Aond®

Chief, Compliance Operations Divison
Departmental Office of Civil Rights

Enclosure
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MEMORANDUM TO ALL DOT EMPLOYEES

EQUAL OPPORTUNITY POLICY STATEMENT

As Secretary, let me affirm that it is the policy of this
Department that no one be denied opportunities because of
his or her race, color, religion, sex, age, national origin,
disability or sexual orientation.

My commitment extends far beyond simply reducing or preventing
discrimination. We have an obligation to do more. I will
aggressively promote equal employment opportunity for all
persons in our workplace, to fully include minorities, women,
individuals of different sexual orientations, the disabled, and
older Americans at all levels of the organization and to remove
any real or artificial barriers that may limit opportunities.

Every effort will be made to ensure that this commitment is
thoroughly understood, rigorously followed and recognized as
an integral part of every program of this Department. By our
aggressive and affirmative implementation of this policy, we
keep faith with the citizens of this Nation. Our citizens
have not only entrusted us with the transportation issues of
the Nation, but also with the ideals and liberties that are
the cornerstones of America.

Federico Pena
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20390

May 27, 1993

(J ',(‘ <
A NOW

MEMORANDUM TO ALL DOT EMPLOYEES

DIVERSITY POLICY STATEMENT

As. Secretary of the Department of Transportation, T am totally
committed to creating and maintaining a diverse work force
which will meet America’s growing transportation needs today
and into the 21st century. To be successful and recognized

as an innovative, highly productive, world class organization,
we must create an environment which fully utilizes the talents
and capabilities of all civilian and military employees,
grantees, and contractors from all backgrounds at all levels
of the organization.

Diversity means inclusion--hiring, developing, promoting and
retaining employees of all races, ethnic groups, sexual
orientations, and cultural backgrounds; the old, the young, and
the middle-aged; the able-bodied and the disabled; men and
women. My senior managers and I know that there is much to be
gained from a diverse work force. We embrace the richer,
broader perspective that diverse individuals bring to the
workplace, and respect the dignity of ourselves and our
customers.

Each manager is responsible for nurturing and capitalizing

on the best that every employee has to give. I firmly believe
this is done by empowering all employees with the opportu-
nities, tools and support they need to develop to their fullest
potential and contribute productively to the mission of the
organization. My experience has proven that it is also done by
helping'employees_balance work and family needs and providing
appropriate accommodations and support systems for individuals
with disabilities.

Although managers must lead the way in ensuring complete
support of diversity, every single employee can get involved
and participate by valuing the differences and cultures of
others as well as their own. This will require mutual
adjustment and understanding. These actions are critical

to diversity becoming an integral part of the organization,
benefiting not only the individual but also the Department
and ultimately the Nation. -

I know that I can count on “you to join me in making the
Department a leader in ~he area of work force diversity.

Federico Pena
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, O.C.

20590

May 27, 1993

MEMORANDUM TO ALL DOT EMPLOYEES

SEXUAL HARASSMENT POLICY STATEMENT

I am committed, as Secretary of
every employee understands that
is unacceptable and will not be
Transportation. Harassment can
and insulting jokes to pressure
based on trading sexual favors,

No employee should have to work
intimidating, hostile or offens
must take a strong visible stan
create an office atmosphere tha
for all employees.

ive.
d against sexual
t is as comfortable as possible

Transportation, to ensure that
any form of sexual harassment
tolerated in the Department of
range from demeaning remarks
for dates, threats and promises
and even sexual assault.

in an environment which is
Managers and supervisors
harassment and

It is imperative that we all recognize that sexual harassment

is against the

result in appropriate disciplinary sanctions
up to and including dismissal.

offender,

law and the policy of this Department.

It will
against the
Employees who feel

they have suffered sexual harassment may use the discrimination
complaint process and seek the assistance of EEO counselors

for redress.

I am fully committed to

the elimination of sexual harassment

in the Department and will pursue this policy vigorously.
I look to our managers and supervisors to share with me the

responsibility of advancing
Department.

s

this policy throughout the

-y

Federico Pena



@ffice of the Attarnep General
Washington, B. @ 20530

August 16, 1994

MEMORANDUM FOR HEADS O@ DEP, MENT COMPONENTS
FROM: THE NERAL

SUBJECT: Equal Amployment Opportunity
in thé Department of Justice

The Department of Justice is committed to providing equal
opportunity for all employees and applicants. We will uphold the
principles of equal opportunity by ensuring that all practices
and policies of this Department are applied without regard to
race, color, sex, national origin, age, religion, disability,
sexual orientation or any other non-merit factor. We will
vigorously enforce all anti-discrimination laws and regulations
and take all necessary steps to ensure that all of our programs
and activities are free of discrimination and harassment,
including sexual harassment. '

I believe that since the Department represents the interests of
all our citizens, it is only proper that it reflects the
diversity that has been the strength behind this country's
success throughout our proud history. I am greatly encouraged by
the Department's attempts to achieve a diverse work force.
However, I am convinced that much remains to be accomplished.

My vision is to make the Department a model employer where equal
opportunity considerations are an integral part of our management
programs. We must devise methods and strategies to ensure that
we attract, develop, and retain the highest caliber of employees.
We must initiate actions to ensure that we identify those areas
where extra efforts may be needed to reach audiences of qualified
minorities, women, and persons with disabilities. Our policies
will be translated into reality once we can cite measurable
progress in this area.

I am eager to move forward with plans to strengthen our equal
opportunity program, Departmentwide. I am especially concerned
about increasing the representation of minorities, women, and
persons with disabilities throughout our work force, especially



in hlgh level and policy making positions, as well as in the
various key occupational categories, e.g. attorneys, criminal
investigators, deputy marshals, border patrol agents,
correctional officers, and immigration inspectors.

our employment of persons with disabilities is also of great
concern to me. We must do more in this area. Because law
enforcement occupations comprise a large percentage of the jobs
here at Justice, and some persons with disabilities may not meet
the physical standards required to perform some of these jobs, it
is imperative that we increase our efforts to recruit and hire
those persons for other positions where such requirements do not
exist.

Although the President's commitment and plan to reduce the
Federal work force means that recruitment of new Federal
employees may be limited, we will pursue all approprlate actions
to enhance our equal opportunlty program efforts in those
instances where opportunities do exist. Limited outside hiring
also presents opportunities for us to expand internal career
development programs, and to identify capable incumbent employees
to advance into higher level p051t10ns. We will continue to
focus our attention and energies on ways to increase
responsiveness in government operatlons, but we must also ensure
that we take into account the need to improve our human resource
prograns.

I encourage each of you to establish practical and effective
programs that will result in a diverse work force within your
components. I am establishing the following key objectives in
the area of equal employment opportunity for the Department:

o) To foster an environment in which cultural
diversity is valued and understood.

o] To achieve work force diversity wherever
underrepresentation of minorities, women, and
persons with disabilities exists. To utilize
innovative approaches to more fully integrate
minorities, women and persons with
disabilities throughout the Department.

o} To ensure that supervisors and managers are
held accountable for EEO implementation
through the performance appraisal process.

o To provide a work environment that is free of
discrimination and harassment and to ensure
that programs designed to address allegations



of discrimination or harassment are
responsive to employee's needs and that
employees who elect to utilize such programs
are protected from retaliation or reprisal.

I am counting on each of you, your managers, supervisors, and
employees to support me in accomplishing these objectives. All
managers in the Department must interweave their commitment to
equal opportunity with their routine planning in human resource
management. It is not enough for managers merely to voice
commitment and support for the concept of EEO, it is also
necessary to devote specific time, resources, and energy to
fulfilling the commitment.

To establish consistency in our efforts across the Department and
to ensure that we aggressively address this important program, I
am implementing the following special management initiatives.
Effective immediately, the head of each major bureau shall:

o Assess the level of resources allocated to
EEO program implementation. Ensure that the
EEO Office is located at an organizational
level so that EEO officials can provide
effective and timely advice to you, your
senior managers, employees, and the public.

Additionally, I want the heads of bureaus, offices, boards, and
divisions, to take the following actions:

1. Assess your component's work force. Identify
organizational units where underrepresen-
tation of minorities, women, and persons with
disabilities exist. Your assessment should
extend beyond across the board totals and
analyze the work force in terms of the
different kinds of jobs, and various grade
levels.

2. Identify internal and external strategies
(including recruitment) utilized by your
component to address underrepresentation in
key job categories. Review recent hires and
promotions to determine if present methods
are effective in yielding a diverse work
force. Also review selection criteria and
practices that may be causing under-
representation. Modify as necessary to
obtain desired results.



3. Establish a system of management account-
ability to ensure that supervisors and
managers, especially SESers are appropriately
evaluated on their efforts to implement EEO
program initiatives and objectives.

4. Establish a mandatory EEO training program
for supervisors and managers to clarify their
responsibilities with regard to EEO.

5. Assess current executive development programs
to ensure that minorities, women and persons
with disabilities are represented among the
participants.

6. Assess current promotion procedures to ensure
that they are applied equitably with respect
to all employees.

I expect each of you to develop a comprehensive report on the
above areas. You should submit your report to Stephen R.
Colgate, Assistant Attorney General for Administration, within 60
days of receipt of this memorandum. I have asked Steve to review
and assess the adequacy of your reports and to advise me if
further action is necessary. I have also asked the Justice
Management Division to provide you necessary assistance as you
address these critical initiatives. You should also seek
assistance from your component EEO and personnel staffs in
completing your report.

In launching this program, I want to emphasize my personal
commitment to its success and to the continued success of the
Department of Justice in hiring, retaining, and promoting
individuals of remarkable talent. The extra measures that will
be required in the short run to ensure that our Department
reflects the diversity of our Nation are well worth the effort.
I look forward to your enthusiastic support of these vital
initiatives.



THE SECRCTARY OF HEALTH ANO NUMAR SERVICES
WASHINGTON, D.C. 26201

0EC 6 1933

A Special Message Foi All HHS Employees

The Department of Health and Human Services has, at the very core of our mission,
responsibility for promoting the well-being of all Americans. The respect and dignity with
which we treat each other here in the Department is crycial to the successful completion of
this mission.

To foster an atmosphere of continuous improvement in our products and services, we must
create an environment that fully utilizes the talents and capmbilities of each and every one of
us, from all backgrounds and at all organizational levels. And to do this, we must strengthen
our commitment to 2 workplace that is free of discrimination or haratsment of any kind - a
workplace where o one is denied the opportunity to coatribute fully because of race, color,
religion, gender, mational origin, age, disability, or sexual oricaition,

My personal commitment to diversity and equality is longstanding aad non-negotiable. Quite
simply, diversity and inclusion are prerequisites to excellence. [ am determined that this
Department will always:be viewed as a model workplace, where everyone has an equal
opportunity to serve, '

Let me be clear, both discrimination and harassment are violations of the law as well as the
policies of this Department. If you feel you have been the victim of discrimination or
harassment, contact your local equal employment opportunity office, Jocal union
representative, or servicing personnel office. In addition, your local employee assisance
program mwpmlnmﬁﬁmmmmplomwhofalmeym .
being treated unfaidy.

However, our commitment must go far beyond-compliance with anti-discrimination laws. |
am asking for the support of all managers, notjuninmci:hixingadpmmdoudedsions,
bmalsoinwdconingmu’bﬂiqfwwmﬁngwapinudngmdzvuymmm
employee has w give. Andlamukingaﬂemployecstoundamndlhlaadmml]ydiverse
workplace is critical to our mission to serve all Americans.

A i

Donra E. Shalala




DEPARTMENT OF HEALTH & HUMAN SERVICES Oftice of the Secrewary

Office of the General Counset
Washington, 0.C. 20201

FACSIMILE TRANSMISSION

TO:/MMW 56077 . FAX NUMBER: 9[5@555?

FROM: Nan D. Hunter
Deputy General Counsel

Facsimile Phone number - 202-690-7998

Telephone Number - 202-690-7780

ADDRESS: 700-E H.H. Humphrey Building
200 Independence Avenue, S.W.
Washington, D. C. 20201

COMMENTS:
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)
\‘n... Office of the General Cov
Washington, D.C. 20201
(202) 690-7780
Fax: 690-7998

MEMQEANDQM
To: Marsha Scott

From: Nan D. Hunter ’)\M

Date: 14 September 1995
Re: Anti-discrimination policies for federal employees

Following is the com:spondénce we handled earlier this year arising from a
complaint about Secretary Shalala’s statement that Departmental policy prohibits

discrimination based on sexual orientation. As you can see, there are extremely solid

legal grounds and a rather interesting history, Hope that you find this useful.
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DEPARTMENT OF HEALTH & HUMAN SERVICES Oftice of the Secretary

The General Counsel
Washington, D.C. 20201

MAR -2 iggs

The Honorable Sam Nunn
United States Senator
Suite 1700

75 Spring Street
Atlanta, Georgia 30303

Attention: cCorey Anderson

Dear Senator Nunn:

This is in response to your letter on behalf of Mark O. Benedict.
- Benedict had advised you that he had received information to

Human Services (“HHS
applicants for employment on the bagis of sexual orientation is
pProhibited. Mr. Benedict asked by what authority the Secretary
may extend civil rights protection to groups not covered by the
Civil Rights Act of 1964 and what, if any, guidelines requlated

the scope of groups to which the Department could extend this
protection.

On December 6, 1993, Secretary Shalala issued a memorandum to HHS
employeas restating the Department's policy for equail employment
opportunity. she stated that, “(W)e must strengthen our
commitment to a workplace that is free of discrimination or
harassment of any kind -- a vorkplace where no one is denieq the
opportunity to contribute fully because of race, color, religion,
gender, national origin, age, disability or sexual orientation.”
A copy of that memorandunp is encilosed.

This view is based on the Principle that discrimination in
employment matters based On a person's sexual orientation would
constitute a personnel practice prohibited by section 2302(b) (10)
of Title 5, U.S. Code. That subsection provides:

Any employee who has authority to take,
direct others to take, recommend or approve

any personnel action, shall hot, with respect
to such authority --

affect the pPerformance of the enployee or
applicant or the performance of others.



Page 2 - The Honorable Sam Nunn

That principle has been established in federal law and policy for
more than 20 years. In a Civil Service Bulletin dated

December 21, 1973, the Civil Service Commission instructed
supervisors and others responsible for suitability evaluations:

You may not find a person unsuitable for
Federal employment merely because that person
is a homosexual or has engaged in homosexual
acts, nor may such exclusion be based on a
conclusion that a homosexual person might
bring the public service into contempt. You
are, however, permitted to dismiss a person
or find him or her unsuitable for Federal
enployment where the evidence establishes
that such person's homosexual conduct affects
job fitness -- excluding from such
consideration, however, unsubstantiated
conclusions concerning possible embarrassment
to the Federal Service.

This Bulletin was issued in the wake of several successful court
challenges by gay federal employees. The U.S. Court of Appeals
cited it as the policy "applicable to the great bulk of employees

in the federal service" in Ashton v. civiletti, 613 F.24 923, 927
(D.C. Cir. 1979).

In a May 12, 1980 memorandum, Alan K. Campbell, Director of the
Office of Personnel Management ("OPM®™), elaborated on the
application of the statutory provision barring consideration of
non-job-related conduct in federal employment matters. He
stated, "Thus, applicants and employees are to be protected
against inquiries into, or actions based upon, non-job-related
conduct, such as religious, community or social affiliations, or
sexual orientation."

A February 17, 1994 memorandum from current OPM Director James B.
King states, "The 1980 memorandun [quoted above] continues to
reflect the Federal Government's longstanding policy on the
matter of discrimination based on non-job-related conduct."

If you have further gquestions about this matter, your staff may

-contact Mr. Timothy M. White. He may be reached at (202)
619-2155.

Sincerely, f
@?ﬁw‘ld
Harriet S. Rabb

Enclosure
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A Special Message For All HHS Employees

The Department of -Health and Human Services has, at the very core of our mission,
responsibility for promoting the well-being of all Americans. The respect and dignity with
which we treat each other here in the Department is crucial to the successful completion of
this missicn. - |

To foster an atmasphere of continuous improvement in our products and services, we must
create an environment that fully utilizes the talents and capabilities of each and every one of
us, from all backgrounds and at all organizatonal levels. And to do this, we must streagthen
our commitment 0 2 workplace that is fres of discrimination or harassmeat of any kind — a
workplace where no oae is denied the oppornity to contribute fully because of race, eolor,
religion, gender, mational origin, age, disability, or sexual ocientatioa.

My personal commitment W diversity and equality is longstanding and non-negodable. Quite
simply, diversity and inclusion are prerequisites 10 excellence, [ am determined that this
Department will always be viewed as 2 model workplace, where everyone has an equal
opportunity to serve. - |

Let me be clear, both discrimination and harassment are violaticas of the law 2s well 23 the
policies of this Department. If you fee! you have been the vicim of ‘discrimination or
barassment, coatact your local equal employment opportunity office, local unioa - _
representative, or servicing persoane! office. In addition, your local employee assistance
program can help resolve workplace differences and counsel employees who fee! they are
being treated unfairly. .

Hawm,oummnﬁmmmgoﬁrbcm?mpﬁmcewithmﬁ-dixﬁnﬁmﬁonhwm I
am asking for the sopport of all managers, not just in their hiring and promotion decisions,
butmhm&umabﬁyfanwmmdapinﬁﬁngmmcmb&dmcvay
employes has o give. And I am asking all employees o understand that 2 culturally diverse
workplace is critical ¥ our mission o serve all Americans.

Celebrating cultnifal diversity will help us better understand each other 1nd our customers,
. And with better understanding comes a greater capacity to serve. That is our real goal, and
it is one that | know we can achieve,

TACr—

Doana E. Shalala
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December 13, 1994 rOE

L Com

Mr. Jerry Xletner - G

U.8. Department of Health and Human Services -
Acting Aseistant Secratary -2
for Legislation

200 Indeperidence Avenue S$.W., Room 4066
Washingtcn, D.C. 20201

Dear Mr, Kletner:

I recently received the enclosed inquiry from one of my
constituents. Please review the matter thoroughly, 1in accordance

with established policies and procedures, and provide nme with a
full report.

I look forward to hearing from you in the very near future.

Sﬁpcjrely,

L4
— \ wrT Lo
e w
Sam Nunn
SN:cja

Enclosure

PLEASE REPLY TOQ:

Office of Senator Sam Kunn
Attn: Corey Anderson

75 Spring Street

Suite 1700

Atlanta, Georgia 30303
404/331-4811
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Nov. 2, 1994
Sen. Nunn,

| am affillatad with, but not employed by, an omamubon wnder the Department of Health
and Humsans Services and consequently racsive administrative information via e-mai and
butietin boards. | recseive information from the EEQ office indicating that It Ia the paoRicy of
the Department to not discriminate on various besas usually covered by EEO and Title VI of
the Civil Rights Act of 1984, In sddition, the same information indicates that discrimination
on tha basis of sexusl orientation Is aiso dissllowed. However, thia latter poticy is clearly
stated a8 departments! policy that is NOT covared under the Civil Rights Act of 1984, but
rather ks diracty from Sec. Donna Shaiala.

>~

Questions:

By what law has Sec. Shalsia besn given autharity o extend civil fights protection to groups
not coversd by the Civil Rights Act of 10847 @

o
if the Secretary does lagitimatsly have this authority, what guldalines regulate the scopo'_g -
grovps to which the Department may offer protection? o ;’;’,ﬁ'ﬁ,“.
:’-‘ >C:Ht‘j1
ot P

Thank you for any information you can provide on this matter. | have encloasd an e-mall 2 3230

which contains the kind of sfforts being mads to not only provide employmant protocﬂon,-— "_'.%ff-'f '

but to promota aitarnate fifo-styls accaptance In this federal agency. o L
<3 :
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October 19, 1995

:

The ®onorable Hazel R. O'Leary
Secretary of Energy

. Department of Energy .
1000 Independence Ave., SW
Washington, DC 20585

Dear Secretary O’leary:

I am begimnning to hear frog constituents employed at the Idabo
Maticnal Engineering Laboratory (INEL) who are concerned about a
' recent memorandum gent to all Department of Energy (DOE) employees.
» T have attached a copy of the memo, dated September 12, 13955. In-
. correspondence with my constituents, I have indicated that I would
relay their concermns onto you. - ' ' -

Many of those who have contacted me view this wmemo as a threat from
the DOE  -and an inappropriate forum for sanctioned endorsement of .

. certain privata gexuil behavior. ' Please advise me as to the
genesis of this wemorandum and how discrimination allegations will
be addressed. In addition, please respond as to how the formaticm
of this organization hélps achieve Department realignment and cost~
savings goals. - : : - o ' :

I. appreciate. any additional information you can share with me

regarding this memorandum. c = ! .

Sincerely.,

" Mickael D. Crapo o ,
Member 'of Congzess - _ : - o o

MDC:zshw
' Enc.
o 3 au mu:ﬂer o} umewn o smluum- Dauﬁm%w.mu
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' THE WHITE HOUSE
WASHINGTON’

12 i3Ge

MEMORANDUM FOR: . DX¥ -7
‘FROM: '_ SUE J. SMITH .-

DIRECTOR, OFFICE OF AGENCY LIATSON
SUBJECT: - .. REFERRAL OF CASEWORK IN BULK

An unprecedented.number of individuals still write the President
-and’ the First Lady for lelp. I know that this has meant a far

greater volume of mail for your agancy -than ever before. I
appreciate your continuing cooparstion in our efforts to ‘be as

' responsive as posgsible.

fThe attached letters have not.recéived a White House St£ff i
‘Tesponse. "I am forwarding this correspondence to your agency for

any appropriate actien.

Please faturn.tha'driginal-incoming'latter, along with a copy of

. any written or telephona responsc, to me at the address below. I

also would appreciate your sending a copy of your agency's log of
the names and addrasses of these individuals. any misreferrals
'should be returned to.my office. If you have Quastions you can
,:-ach' me at 456-7486. . ' ‘ _ ]
‘. S .. Bue J- smith - . .. . '
R , . . Director, Office.of Agency Liaison
e .. - . Room 6, OEOB J IR
' The White House '
Washington, D.C. 20500

igain, thank you for your continuing help.

/



‘october 1, 1995 .

Presidgntfsill Clinton: - .
~The White Bouse - S | '
..Wa's_]:xi-:_zgton, D. C. 20500 : . o . o

Dear president Clinton:

"Enclosed is a copy of a memorandum issued by Secretary Eazel O'Leary.
In it she anhounces the’ Department of Energy's partnership with
. DOE-GLOBE [GLOBE .- an acronymd for Gay, Lesbian, and. Bisaxusl
Employees] and. support of - it ‘with  activities which will promote
GLOBE's agenda. - ' . . o . , oL

.I request "you demand the .résignation -of Secretary O'Leary and any
other federal  agency officials who have endorsed - GLOBE for their
agencles. : I : ' : ~ . ’

T demand a stop to federal agencies' partnership, support, or
_endorsement -of GLOBE, and any activities. that may assist GLOBE &and
‘its agenda. S A S

1 am outraged that so much as one dollar of my taxes have been speat
for - support of such azn organizatior apd its agenda. Further, I
resent DOE and other government agencies forcing federal employees
to forum and serve on committees supporting GLOBE. T

_In__addi_tior:t, I -am incensed that go.vezmnent' contractors al.reaﬂ} are
being required t¢ form committees ‘and take affirmative action to
support dictates. from such committees as DOE-GLOBE. o ‘

Such ‘dictates coerce paople to act- against their will, and forces
. the majority of taxpayers to pay for something they strongly oppose. -
Remember one thing, members and supporters of .GLOBE' are 2 small
- percentage of this country's population and.voters. e
Such actions by federal agency officials take our nation one more
step toward moral and fipancial bankzuptcy. What kind of message:
' does such federal action send citizens, particularly our youth?

,Sinc'e.;ely;

ton T. Booth
1843 Paris Avenue, -
. h?orth Auguste, S. C. 25841
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De artment of Energy -

Nbuq#erque Reld Office .
. 0. Box 5400
S Albl.uqx.lerque, New Mexico 871855400
0CT 13 &5
: 'Hazel'R.O’.Leary . ,
' : Secretary of Energy
Forrestal Building

1000 Independence Avenue S.W
Washington, D.C. 20585 ‘

Madam Secretary

| recently reeervedycur memerandum enﬂﬂed 'PaMenhipwith Gay, Leabhn. qd-anexual Emplayees
(DOE-GLOBE), dated September 12, 1985. There are several lasues that you present which 1 wish to .
ehare a¢ perhaps, undiscemed perspective on:.(1) whether of not sextral orientation should be a factor of
the Diverstty program, (2) utlizing the Diversiy program to support a specific personal )
‘grientation/preferance, and (3) your demonsirated nsensitivity to tha parsonal valuas and bellefs of

' others. Itlsa!scnemawyMladmmeMandmepresemﬂondfedﬂaldhdmlmwlaw
InyourDNersitv Politysmmnteuunezo 1904, . _ .

MIMeMonasaFamrlnDNasm N

b}

“Madam Seerctary tis critical that the meaning oftheumsexual aﬁentaﬁcn smﬂyundemood before
~ being used so casually. &xua!oﬂentaﬁoﬂmapersonsmrenasdunderstandiroofmﬂﬂ%eﬁer
chesen, leamed, treined, or biclogically inhertted. Sexual Orientation is not eimply imitad to .
—heterosexuality, homasexuality, and bisexuality but aise: abstinence, pedapiilla, necrophilia, bestamy,
atcatara. (Some of which are illegal.) Sexual orientation is an intemal personal issue similar to s person’s
erientation on: @bortion, capital punishment, teraturé, euthanssta, et dl— none of which have any
. relevance to prfessional Rusiness interactions end work environments. The foflowing excerpts of your
 Diversity Policy Statement, begins to define diversity in the woriiace as, "Creafing an atmasphere that
fully utiizes the talents and cpabliiies of a diverse work force . . .° and"mrough diversity we hear -
different points of view and appmaehes to prablemeolvmg ‘

| Suual orientation, legal or. Megal, provides no beneﬁtbmmm
Utifizing thie Divarsity Program to Supporta Spodﬁc Porscnal onmﬂm@emee“ |

tthes been my understanding thauhe Dlvarslw Program was msﬁu.med to mmewoﬂq:hee prnducﬂvny
through endeavoring to creete an intrinsic desire within each ernplcyeeb respect, appreciate, and
empathically fistan to the diﬁerencea(le.. cultural, physleal,expadenual.gmder and age) that each
individual brings ta benef E\ness snment. Furthermore, | understood Diversily as a program | .

. deslgned to define methodologms h utifize the various qualities and perceptions'that each Indiviual hes,

" 1o offer in the pursuit of exce : o wntkplace. Bssed upon this understanding of the Diversity .
Program | cannct decipher your rationale for uging the program to protect and arferee a specific group's
persomal orientstion/preference: GLOBE. Your memerandum & contrary o what\m‘kphe diversity is an

~ about, t would seem that the issue of sexual orientation would ba imore appropriately addressed.under

. equal employment opportuntty. If you are infending to use the Diversity program o be a platform in which
to placate vocal personalfiies end {o support personal agendas you will no lenger have a diversity program
designed to promete the utiization of the full potental individusls have ts offer but one that vnll create and

fuel a negauve owupﬂonal enviranmem.
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HazelR O'leary = . 2 o ""“s '
. B’émomﬂ'ned lmenswmﬂnq?eéonﬂmmihd B_aliefsdfOlﬁeqa .

You have tgken one specific intarest groups personal g2t of values/beliefs and are forcibly Imposing them
- on the employees of the DOE under the perverted guise of a conglomeration of Partnership, Diverslhty; and
.- Equal Opportunity. Apparently, you kave not considered the Civil Rights of all of thase emiployees who
_possess different values and beliefs. Madam Secretary, | and many of my colleagues take extreme
" offense to your demenstrated Insensitivity t all of us who hold d‘dfarafnpaaopalvarus-and beflefs than .
moseofGLOBE.byyourunwan-antedpmmoﬁmofﬂﬁsparﬁwlargmup. : L.
" Misuse and Mistepresantation of Federal Law ‘
In your memorandum to ail federal employees, snfitled Diversity Policy Statemnent, dated June 20, 1994,
+ @econd paragraph, you steted, ‘Riscriminafion based onrece, color, refigion, gender, age, nafional
-, origin,. disahillty, or gaxlial orieftation Vialate as well as the policies of this Department® You
. again referenced your polcy on discrimination based on sexual erientation in.your September 12, 1885,
memorandum pertaining to'DOE-GLOBE. Madsm Secretary, legal counse! has been sought to determine
K Sexual Orientation is covered by Federal Discriminatory Law. | have been sdvised that Sexval )
Orientation ks not covered by Equal Oppertunity nor any cther federal discriminatory law in the manner by
‘which you impiied In your memararidumis. Your use of the terms equal opportunity combined with the * -
valid iseucs of equal opportunity (rage, refigion, diaabiity, gender, age, and nationzl origin) In your
memorandums, direct a reader to'bebieve sexual orientation is a valid factor covered by the Federal Equal
Opportunity program. Itis not! Sexuai Orientation Is simply a Departmertal Policy that you have
‘impogsed,. -

| ask Miat you reevaluate your rationale on confinuing to suppert your presant Departmental pogition

regarding sexual erientation and its applicabllty in the workplace. If you continue your efforts to-support

one group’s personal ofientation/preference you will only dilute the validiy of Equal Oppartunity lasuas

(raca, coler, religion, sex/gender, of nationa) origin), distort and degrade whst Diversity In the workplace Is .
—designed to accomplish, and ganerate needless animosity and concarmn. ) o

Your effort to eliminate or reduce personal blas’ in the workplace through attempting to protect a specific

group’s orientztiorvprefarerice benefits no one, Animosities are only-fueied and personal postions only

strengthened. The Dapartment needs to refocus any misdirected resources to the areas of: training

programs ( i.e., ethics and interacton/intarpersonal ekills), accountability programs, and vaild esmployee

assistance programs. It s programs such as these that will better equip federal employees to interact -
- more ‘effectively which in m improves the werk énvironment 2s well ss productivity. .= | .

| would appreciate your written response to my commentary pertaining to your memorandurm, Please ingiude
whatyowadonswmbe!nﬁamauemgardhgﬂlelsst;leufmh]ori_enhﬁonandr'ewghmcn of GLOBE.
This letter will be enciosed with a persona! letter fo the Prasident of the United Statee, selected . -

. narma&mmpmmmmmmgmummwmmm

. ) .

) .
I can be reached to answer any. questions at (505) 845-5534.
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Tgmﬁmwt&mn@ﬂmmﬂmﬂnwm-Nmm
Mm‘Bg‘.LoveAmﬁaﬁm. "These pedophiles like Httls bays. ‘Also, they are members of -
' mmﬂwmmmmmm Mswhztweneedtodo"llaognmpomua‘l

.3Haveyoueverhuudof‘ﬁsnng”‘“elmyhnl=‘?"6erblmg‘r"kmhg?” Thesearemeof
‘ﬂlemostmnedmdpcvatedsacmﬁfyouaumemsam)msmable. o

Idonotbehevemdummgagmstanyone.ﬁomc m]ﬁslmtnldlpersonwgay 1
mﬂlywoﬂdmtknowthe?mwugay If1 don’t know they are gay, how could I .
discriminate. Amuplcofymago.US.A.Tod&ymedanuﬂdeMgﬂntgayswerebeﬂer
paid and better edneated than the average American . It scems the issue thar ifktake is whether or -
" notthe average Americen regards homosexualityds nomal If Americans donotregard it -
Inonnal,thzna:tmoveutolegﬂmmmdq Th;suwhatmaxedomgandnwn’twd;
-.Bum.lm&ElexpmmwhnlﬁduhempthIﬂﬂﬂeacomplmAmwm
_ exists. Iexpectmbeablemwﬂ:wxﬂ:omanyhmm .

Listly Bibhcnﬂy homosesmamyuanabommmoa.
. Yourpamcmbipwnhgzyandlshmnemplomuamﬁmxpaycrmonsy
Signed |
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' September 23, 1995

" Viazel R, Oleéary - |
‘TheSecretery of Energy, - . SR N o PRSI
~ Washiagton, DC aossa S BT S

"Dear'SecretaryO'Leary T o CoN

. Enclosed is @ memo you recenﬁy sent to all employees of fhe Department of :
. Energy “The memo makes me gad. 't respect much of what you have tried to do with
-~ the DOE. Your memo, however; takes the wrong approach in dealing with d very real
' problem. DOE—GLOBE is note professiomal arganization, and treating it.as such does
everyone a disservice, Including the members of GLOBE. | am andhave beena -
member of numercus professional arganizations. GLOBE .is not the same. There Te
-cartain rufes ardained by God that neither you nor | nor GLOBE can change. | have
" gihcere concern for the members of GLOBE, and would fike to see them .receive proper
heip. Recognizing them as @ professional organizetion is not the answer. ‘Please - . -
‘ recnnader The‘l'.'ruthcannqtbealtrad.byypu me,orGLOBE
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DOE protects dewates

vm thelre!aeud , , d‘semalmenhﬂonfo B
apd represeta- i r DO andmn—. .
distagte for e bomosaxual Jobby and Incadihle'!uchanachnnwmﬂd,ln
. rock-golld s ﬁ enm"h Employmt-
m!‘iﬂ‘umm“ tpmeuces.mhomnauu--
. =7 .Y Thus, es is the case with many other dmtonadmmxs&aﬁmcf-“
.77 iterns ‘an the firleft agendd, “gay soeasﬂymwougruhy )
rights” adm-.‘m'm#HE'fa ' pewriting bar agency’s rulss? '
.circumvent the people '-!&m : I frightoning, as. well, to note that. -
_ mhm L O, the DOK Isu’t 2 Togne agepey in this
o adby P: OEYTUlRS. ' proscer. O'Taory’s” mamn points out
— . .~ - . This well{raveled path ssved femi-  that GLOBE has representatives in 33
o 'MM‘M.-WWM'MWMamm
. ,E‘M'MM.WIM'WﬂBg of which officially GLORE

. Rep. Chariie Norwuod, RGa., s
|. _, _ 2 sponsoring a Houss hill to stop this pon- -
, ag Tecogni - the-“P . sense in {13 tracks HB 882 would xo-:
s nur:lnpﬁ A ian and Bisemy Likit federal fupds. from being used to -
"alEmployees”™ (GLOBE). - - mu:thnmumal organhnhmm ot
't s:eudﬂ

‘ter diversity’” and “craate 3 madel or- 'mebﬂldsnmpro-hnmm,'

. 'end,- DOE"is ‘drawing up rular— with . .ruldé. DOE:ndotherfe:laalam-'
"GLOBE g agsistance — fiic “avenues of cies. Give Rap. Wauﬂatw)‘

" redress for diserimination an the basis _mmtcvmmluppﬂ. S

e,

S s %S‘Ei:h?r ﬁhmmWN’MGﬂ mmf-m?' :

d...'.'
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tam ovenm'lelmmglv zppalled and outraged -at your suppon: of dvil fights* based on

.sexual orientation. The behavior in which GLOBE professes to engage is offensive to me,

nature, and to God. “Protecting” these people, as vour letter mduztes leads me to
believe that your values are anti-Christian. .

Mv disgust is f'urthered bv the fact that as an employee ofa DOE mntrac:or (wadcenhut .
Services, Strategic Petroleum Reserve, Weeks (sland Site), | could be foresd to accept this
class of degenerates in my workplace. Woe be unto me if | speak against these people's

" "choice® at work. Your mema leads me to believe that aisciplinary action could resuit

... Zero tolerance for discrimination or hamsment In any form, lndudmg discrimma’aon

' based on semal orientation.”

I mn: oppose any form of Afﬁnnat!ve Action belleving a person should be
hired/paid/promoted on his/her individual merits. Now it would appesr that quotss are
to be established based not only on gender and race, but sexual preference too! Again,

the will and “rights® of the liberal minority are beihg rammed down the throats of God-

. fearing, heterosexual, Christian conservatives like myself: You, Madam, have put your

ham'along side otners of the current admxmstm:lon on the forcefeedmg spoon
Be asured lwm make wide dtstnbutuon of tms memo to ooncemed parties.

'| pray that God sees fit -to remove ypu and the rest of. this God-forsalﬂng llberal

admmistratlon n 1995
| d3\ . Madam. |
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: l&yu&nndﬁosowhobnwdthswdaedmthe mgetposﬂ:lewto' .

| ' amocigting DOE with GLOBE. As Clgistizg 'we befisve God clearly teaches i Fis inerraat
- Wend that Sommosexaality s an ahomindtion and cinnot ever be condidered a loghtinure

" Therefore the homosexual is wrong for committing the sexual act, wroag for shoosing that -,
o MmmhmmwssWMmmn&yh

thesicelves or othixs. Godtu:hmtnlavelllpeaple,butﬂcdoamtwm“tomtbdr .
mhmq&ﬁsmumlnthmmwhamcfabbﬁu -
maﬁmnawmwnmmmwmmmgn _
our héans, it is cup recommendstion that you dissssociate DOE with GLOBE. No:tcdowkm
WMM:MNanp@W:MuMuM

Wehmb&nmwmmonﬁmwohwmm _
nbﬁm&nWMﬂMﬁemmnﬂﬂmenw :

wiq are legitimate minotities. \To. mﬂvgmwﬂthunghutomhgmaqmn '

. devignt hifestyle. Wemﬂenhndwvmmmtnmmthymﬂf«dnm

Mmmmuumﬁmmmwwmwmwu
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