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From:  Michael L. Goad on 07/27/99 05:42:03 PM / ?

Record Type: Rec_ord

To: Mark A. Weatherly/OMB/EOP@EOP, Mary |.Smifh/OPD/EOP@EOP

cc: T
Subject: Comments on USDA's untry of Origin Report

The Departments of merce, Health-and Human Services, State, and the Treasury had no

comment on the USDA report. While Commerce had no comment on the report, they recommend Option
1.

USTR, however, had extensive coinments, copies of which are being delivered to you both now.
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE
WASHINGTON, D.c. 20508

TO: Michael L. Goad
: Office of Management and Budget
TS James M. Murphy, Ir |
Assistant U.S. Trade Rebresentative for Agriculture

SUBJECT:  USTR Comments on Legislative Referral Number 1999-0218, Agriculture Report

on Mandatory Country of Origin Labeling of Imported Fresh Muscle Cuts of Beef and
Lamb

The following comments are provided by the Office of the U.S. Trade Representative (USTR) on
the above subject report. If al] of our comments related to international obligations are not

incorporated into the report, we request the opportunity to review the report again prior to
relcasc,

Some of the discussion appears to be anecdotal with assumptions created to support a general
direction for the report to conclude in recommending support for mandatory country of origin
labeling. Generally, we think that the report should be rewritten to focus on objective and
documented information. This approach would help to deflect potential criticism from groups
that may oppose whatever recommendation is made. To further strengthen the report's integrity,
academic peer review should be considered.

to Trade, 395-3167.



Michael L. Goad

Executive Summary

Implications for International Trade:

This section fails to describe most of the U.S. international obligations as a part of the World
Trade Organization (WT O) and the North American F ree Trade Agreement (NAFTA). Care
wnet he taken to not specifically say whether country of origin labeling meets international
obligations in case at some future time the United States would need to defend legal action.

Attached is alternative language that can be used in the Executive Summary and the body of the
report.

Delete the last sentence of the first paragraph: Since to meet international obligations (Article III

of the General Agreement on Tariffs and Trade (GATT)) domestic cuts may also have to be
labeled, this argument is invalid.

Second paragraph: Throughout the report USDA/ERS or FAS data is used. Officia} U.S, trade
data as reported by the U.S. Census Bureay should be used. If Census data is not used, why is it
not used? At a minimum the source of trade data should be consistent to the extent possible.

. Stakeholders Views

First sentence: What is meant by segments of the food production chain affiliated with “the
economic well-being of production agriculture?” Makes it sound like there are segments of the
food production chain that are not to the economic well-being of production agriculture.

Second paragraph: Since livestock producers probably are not focused on the séfety of imported
produce, the paragraph needs to be reconstructed to remove that cross-over,

Introduction

Acknowledgments

Fourth paragraph: The Agricultural Murketing Service (AMS) no longer uses “Divisions” to
denote its organizational structure, but rather “Programs.” Further the PACA and Federal Seed
Act have no relation to meat or the purpose of the report and should be deleted. AMS has
authority for over 50 statutes, not Just the Agricultural Marketing Act of 1946.

Status of Imports Today

Throughout the report, references are made to different numbers of countries that ship beef and
lamb to the United States. The different numbers are confusing, and it is difficult to determine if



- they are consistent.
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Current Status of Exporting Countries

First paragraph: Numbers are too dated. We should use information more current than 1996.

Projected Costs

Types of Costs

Fourth Bullet: Delete. Since domestic product probably would need to be labeled with the
country of origin to meet international obligations, this bullet is not valid

Costs of Preserving the Identity

Fourth Paragraph: Is it possible to provide an example of how complex the segregation woulc
become, i.e., how many additional slaughter/packing lines would need to'be added with country
of origin labeling segregation.

Verification Visits

When cxamining the potential impact on compliance costs for country of origin labeling for
produce, AMS’' PACA Branch did a rezsonably solid analyvsis of what paper work would be

required to track compliance. Suggest that this approach be looked at as a possibility to provide
estimates for compliance plan. '

»

Shifted Costs

Delete paragraph since domestic meat zlso would probably need to be labeled to meet
international obligations,

Projected Benefits

This entire section is difficult to follow, based on questionable assumptions, and at times
convoluted reasoning. This section should be rewritten.

Exémlning Potential Benefits
First paragraph: The argument is difficult to follow as to how mandatory country of origin

labeling will provide monetary benefit to consumers. Labeling could increase costs to
consumers.



Second paragraph: Fails to consider price as a valued characteristic, which in consumer purchase
surveys is one of the most important factors for consumer purchase decisions.
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Fourth paragraph: A number of states promote their food products with a State name when they
see a marketing need.

Will Consumers Pay

Third paragraph: Delete first sentence since the paragraph does not support that sentence. It is
questionable whether a 25 year old study focusing on imports from developing countries is a
valid reference for this report. The other referenced studies also appear to have little to do with
the subject of the report and are of questionable use.

Ninth paragraph: What is the data to support the supposition that consumers would support
domestic industry? Since New Zealand and Australia label the country of origin for their lamb
products for marketing purposes, one actually could assume that consumers demand imported
product. )

Estimating Short-Run Benefits

Second paragraph: Do not understand paragraph. Ordinary consumers do not know the
proportion of imports.

Third paragraph: Do not understand paragraph. Prices of domestic product could fall if more is
produced. If prices rise, why would consumers benefit if they are paying more fo; their food?
’

/
Fourth paragraph and tables: Tabies and discussion do not add up and need to be redone. The
tables should reflect the discussion; readers should not have to do additional math to come up
with the amount of inported muscle cuts per consumption. Further the table states that beef
ireports arc onc-tenth of onc pereent of consumption, but the actual poundage shows that imports
are 10 percent of consumption. The number for 1998 beef, for example, should be 10.00, not
0.10.

Estimating Long-Run Benefits

Fourth paragraph: This is a very significant point and should be reflected in executive summary
and option 1 of the recommendations.

Other Benefits

First paragraph: How would labeling restore producers’ confidence in intcmational trade? Since
this point is used repeatedly in the report, it needs to be substantially enhanced and supported or



otherwise deleted.



Michael L. Goad

Impact of Mandatory Country of Origin Labeling
Legal Implications

First paragraph: GATT Article IX only applies to labeling at the time of import. Discussion fails
to consider other U.S. international obligations. See attached for rewrite of section. Also, the
Government of Canada has already threatened to file a WTO or NAFTA case against the U.S.
should country of origin meat labeling be required.

Implications for International Trade

First paragraph: Question whether labeling would really undermine our efforts to challenge
certain labeling initiatives in the EU. The United States has proposed to label shipments of meat
as product of the United States as part of negotiations on the hormone dispute.

Third paragraph: Question whether there are really growing negative foreign perceptions. We
have not seen evidence of that except in the EU.

Affected Parties Views

Livestock Producers

J s
NCBA: Has USDA seen the NCBA surveys? If surveys or reports are going to be referenced in
any study, the authors of the USDA report should be able to review them. Otherwise, it is

difficult to know definitively the actual content of the survey, rather than how an interest group
has portrayed the results.

Options:

Option 2

First paragraph: To reflect the lack of objective information on consumer preferences, the last
sentence should be changed to: Similarly, anecdotal information indicates that consumers may
have an increased desire for additional information about the products they purchase. Country of
origin labeling would enable those consumers to choose the source of the product they purchase.

Option 3:

First paragraph: Make same changes as indicated in option 2.



Second paragraph: Option is introducing an entirely new concept or: labeling of live animals

imported directly for slaughter without discussion of this in the paper. Paper should be revised to
support this recommendation, if it is to be kept.



World Trade Organization (WTQ)

Under the Uruguay Round Agreement, there are several sections that are relevant Lo labeling -
Article I1X, Marks of Origin and Article 11, National Treatment, of the General Agreement on

Tariffs and Trade (GATT), the Agreement on Rules of Origin, and the Agreement on Technical
Barriers to Trade (TBT).

Article IX of the GATT addresses Marks of Origin by setting out guidelines for rules and their
application on imports into a country at the time of import. Regulations on marks of origin are
2!122d, but difficulties and inconveniences to commerce or industry should be minimized,
while protecting consumers against fraudulent or misleading indications. Marks of origin arc to
be pemmitted provided they do not seriously damage products, reduce the product’s value, or
unreasonably increase costs. Based on a Working Party Report from 1956, Article [X
acknowledges that marks of origin can be applied only to imports. Article IX does not invoke
national treatment, but only most favored nation status for application of labeling regulations.

Article 111 of the GATT requires that imported goods be treated like domestic product (national
treatment) in respect to laws and regulations affecting their internal sale, offering for sale,
purchase, transportation, distribution or use. If country of origin labeling is required at the retail
level then national treatment requirements could presumably apply. '

The Agreement on Rules of Origin focuses primarily on how countries determine origin, rather
than the specifics of iabeling the country of origin. However, in general terms regulations
affecting rules of origin arc to be developed in a transparent manner, without disrupting or
distorting trade. '

The disciplines of the WTO Agreement on Technical Barriers to Trade (TBT Agreement)
apply to a broad range of industrial and agricultural products. The Agreement establishes
fundamental rules and procedures regarding the development, adoption, and application of
voluntary standards, mandatory standards (“technical regulations”), and the procedures (*
conformity assessment procedures”) used to determine whether a particular product meets such
standards. These requirements are intended to ensure that standards, technical regulations and
conformity assessment procedures do not create unnecessary obstacles to trade.

Key obligations under the TBT Agreement include non~discrimination and national treatment;
transparency, and a prohibition against unnecessary barriers to trade. There is also an

encouragement Lo develop and use international standards as a means for preventing technical
barriers to trade.

North American Free Trade Agreement

Article 311 (and Annex 311) of the NAFTA, Country of Origin Marking, allows countries to
require country of origin marking at the time of import. Requirements shall minimize the
difficulties, costs and inconveniences that the measure may cause commerce and industry. The



Article exempts from country of origin marking requirements goods that are incapable of being
marked, cannot be marked prior to exportation without causing injury, materially impairing its
function or appearance, or is in a container that is marked in a manner that will reasonably
indicate the good's origin to the ultimate purchaser. Annex 311 of the NAFTA elaborates
specific disciplines, which largely emulate U.S. law while also providing goods from Mexico
and Canada some narrowly drawn but somcwhat less stringent requirements (e.g., marking may
be via a sticker, which is generally not allowed for goods of other countries.) '

Chapter 9 of the NAFTA on Standards-Related Measures contains disciplines paralle! to the
v 18T Agreement on the development, adoption and application of standards-related
measures for a broad range of products. It goes beyond the WTO to identify specific areas for
cooperation in an effort to move toward greater compatibility of requirements for the North
American market. Among other things, this includes labeling of textile and apparel goods. The
NAFTA Committee on Standards Related Measures has also established an ad hoc
Subcommittee on Labeling to deal with specific issues that arise.
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Exccutive Summary

Pursuent to the Feders] Meat Inspection Act (FMIA), imported meat snd meat food
producls hluemw&dﬁrhponmtobcdmodnndﬂdu'mﬁc"mm
subject to tthAmdimimpluunﬁngrozuhum. All meat products inmported iato
the United States are required to bear the country ot origin on the labeling of the

ussigned by the foreign maat ion system and certified to USDA, If imported meat
or mcat products are intended o be seld intat to 8 procecsor, wholesaler, food service
institution, procer, or the howehold consumer, i.e., in the packaging and with the labeling
on the package that enters the United sms.mecunn'yofmzmhhelin.;(uweuuma
forsign establishment number) is conveyed to those market segments and recipients. For
example, & bulk shipping contuiner tht is iraported frem Canada, which consists of pre-
packaged and labaled mast cuts that are intended to be sald ta instimtional fand service,
mcm.orummﬂmhomcholdmm 85 they are packaged, would each bear
coumlry of urigiu Libeliuy (e.g.. Product of Canads) to the point the cuts reach consumers.
Ancther example is amdhmimpmd&nmbepmnkthxtiawldimact; the labeling

Ifthe importsd meat or meas products are further processed in the United States, i.c.,
movedﬁvmth:i:ranhinmmdpnhsing,mdmup o¢ processed in any way,
county of origin llbeﬁnxiamlmumdmdon!hnmlypmdnudpmduts or
subsaqu,

(hbelu_un'nuwernmwmimmmwusum)mmppeam.
mmﬁcnninguuhﬁnhnminmeUniwdSmm, and made into bam salad, the counry
ofoﬁﬁnofthehmhmtrquhﬁmthehbeﬁngofﬂm ham aalad product



The major costs associsted with gew E.omyofmigin labeling requirernents are relared
10 thaeonoflazrepﬁngmdpmwinglmpomdpmdwidcnﬁty,me direc: cog: of
Iabels, enforcement eosts, thifiad costs, md market disruption costs,

The cost of segroyutiug and/orpmcrvﬁ; tho identity of itnparted beef and Jxmb cuts

ﬁmm:pmof'mnymmeumsm

 but could be significant However, segregation currently occurs when'pmm;s are

TBe direct cos of labels range from $500,000, if aaly imported muscle cuty for
sale at grocery stores are labelsd, 1o §3 milidan, if ull United States (i.c., domestic) and
unported muscle cuts are Jabeled Additional one time-costs would be incurred in

designing apd geining epproval for Labels.

additional costs for enforcement when

nimmher of rites to be vigited and the frequency of thoss viaits, the total cost of
verification visits may not exceed what is novbainglpemunl-'ademlinspccﬁon arft

sould be millicns of additiona] dollars.
It is estimamd that there would be efficiency

losses and lost business costs a5socidlim)

vwithscm:pmductbycmtryofoﬁgm Scmcﬁrmmycheoutuvuidimponed
cuts in order to nvoidincmi:gthawsuofmgnionmdmlsydemfarimpomd
mmuﬂﬁopﬂdﬁuﬁmwﬁm. |

Arqldrmmrmmmy country uforigiu labeling of Seal muacle cuts of beef and
lamb to the retail lovel would be disruptive, unless the maadatory country of arigin
labeling requirement wag imposed with & delayed effective date coupled with advance
uﬁﬁuﬂontnmnmmmﬁamnmmmmmwmsm.

Mkmﬁm&mw&mﬁﬁumhﬂamdmha faled. ‘Lhere is,
, 0 eennamie ofﬂcimymm&rmoom&y of erigin labeling for

produets to the point of retail gaje. However
homm':ighttolmmvbu, at this time,

» Jome have argued that thers is 5 "benefit"
that bensfit ie not quansifiakle.

i

.
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rlicaions e biesioml Tge. ) Macks of OTigin,

There aro legal irmplications of mmdtryfountry of origin abeling for beef ad lamb
O:\,%Q . Cut 1o the point of retail sgle. Article of the Geners] Agreement an Tariffs and Trade
ggx Nt (GATT) (1994) allows impuried poducts to be labcled with their specifio country of
T ongs nlnnguthemﬂdn,gnquiremmtdounotmudy' damage the imported
W ( ) m&c&m&dﬂbﬁmmﬁmwwlywwwm.-n
mandatory Iahellng ruquimal:beludthﬁ:c%"impoﬁed"hthnﬂ:mnpeciﬁc

adld country of origin, it eould be ¢ % 1ot qualifying as a “mark of erigin” and,
Sutn N“b‘—mﬁﬁm%iﬂma

SNTT iopected cuts ax 8 sact e nez thas sd-comuivin meltiEonior
gy '- .. T romresiony toexportm 'ahvsg‘ﬁdowsﬁ?gg_fginwue
N ma eled Q. rodm ta_o{u\'.' “4"-[
Tﬁr’ In cwm?th?ﬁ‘ﬁgc 5 © ldgfhng ry eom%y‘% labeling for beef
cndhmbnldcthdomt&emﬂhwl,itiﬂnpommttnlmeightoﬂhepotmﬁ.l!
trade i t aad legal ramifications in terms of the United States’ intoynational
810Ds._Accordinp tofUSDA/ERS T998)uly, « Wil of abogt 2.754 billien pounds
md -u’-l sral dMW.mWiﬂbh
houtdnd  United Sutes. In comparison, the United States eqorted aboat 2.177 billion pounds
we use (carcass wright) of heef/veal and lamb/muttan products o over 0 countries in 1998, A
off aal 3 mquirunmﬁo:mdamoom-yofoﬁginhbeﬁngcouldhnnpotmﬁﬂlydmnging
hvode, dode ) edfect on United States cxports of beefif sountries thar import Unised Stateg bect
reciprocate with equal or even more it gent mandatery country of origin meat labeling,

- and other commodihes

\rd Meay segments of the food production chain, a.g., those affiliated with lvestock
O —prodictiop N1-being of SUon agriculture in the United States,
\%ESW@ SUPpOT! R£W MARAAIOTY CODTTY of Origin labeling for { ﬁnpu'H! e fresh suusele’cuts of beef
‘ aod lamb. Genenally, they believe that such labeling would support American

agribusiness by providing the American consumer with the abibty to distinguish domestic
frech basf end lamb cuts frem importad franh heaf 204 lamb cuts. They believe that, if
providsd mhhfumﬁm,udmwouldp\nﬁnemdnm&pmduct Thus, the
Jusificution for couatry of erigin laboling was waiformly pressntsd 63 & "consurner’s right
w know" isyus. '

why wod O _ﬁ_:a'%%%gm and consumer groups also idemtiSed the possible benefits for tracing
iges mllttuchar.k)mthehm,thesomeeofacommadityiﬁthimpﬂcued
YO

VS ina food safity incident. In that sagasd. thay viewsd couptry of origin label: ravment=
YPDC,US on somewhat, as 3 “safety issue.” W secondary s s to edirectdmona 8
N AL ee? ;%@mu&%m:wwmww o 3
P ' Y because there 13 &1 understanding en the part of the producers that USDA/FSIS
hummgqmﬂmyrqﬁrmhphuforfwdpcoumiueﬁdblewmm

zad pouliry pmdurta inte the 1inited Rtates which mitigate safety cancerns.

ki



REW counlry of origin labeling roquirements canjg cree 8 cunflicl wit Lite uatioual
Memmmdhewwdul%nubmj cie_pehdi‘r'ﬁ onN hou)
) are wnplomended g

In general, consumaer interest groupe fa.vminemdn; ipﬁmn?icnnnthe' labeling of food
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I. lstroduction

hupoao. of the Report

Ovcmput'tovcmoru. imerutadpuﬁesinthiucunutha-mcdmvirvim
oo extending eountry of arigin labeting of meat and meat tood products uml such
produsts reach the ultimgte consumer. Generally. ermers lnd_tivmxk producers (and

packers, f008 sarvico oparaiuiy, grocers and obar was of mmeat, and their trade
assuciations, have opposed it. Until receatly, consugnars and consumer groups have
genentlly besn silent an the ismeofeoumyofmlabeung.

/

Proponents of the ides have cited the comsumpers' right t know the county of erigin of
e weat that they arc purchasing. Opponants have indieated that auch g requirement is
unnecessary and likely to be costly. Furthermore, opponents have stated that rules 1o
require labeling on meat and poultry are not busexd vy salety or wholssamcnces
measures bocause the safety and wholesameness of imported meat and poultry is
equivalent to that of domestic product as & reult of Ugited States Department of
Agrisulture (USDA) maforcement of Fadera] lews ;

Receatly, the issue of mandatory couisky of origin labeling cmerged as the tepic of
legislative activities in the 105 Congrems of the United States when various bills were
presented whieh would require such labeling on various livestoek products. These
logislative effrte dfid net rasult in passago of legislation; however, the topic was
addressed in the Conference Report sccampanying the Agriculture, Ruzal Development,
Foud wud Drug Administration, and Rolated Agenciss Appropristions Act, 1999
(Conference Report).

The Conference Repart (Appendix 1) directed the Secretary of Agriculture  sogdust ¢
study on (e potential effects of mandatery esuntry of origin labsling of imported fresh
musele cuty of beaf and lamb. The Conference Repent indicated that the Secretary's

Uso include, but shoald not be bmited to information regarding any sdditional costs 1o
thf Fedena) Sovermment which wnnld he fnemrred a5 a ragult of mandatory eounnyy of -
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Jurisdiction of the United States Department of Agricuitwre: the Food Safety and
Inspection Service and the Agncultural Marketing Service .

/ The United States Department of Agricultire (USDA) is responsible for the agsurance .
that most, poultry, and ©gg products that are prepared at and shipped from Fedargl |:L;— I COJ\S‘QQ
establishments aad distributed in commerce are safe, wholesome, and sccurately lah3

/ 1hese functioas are among the responsibililics uf tlus FSIS. within USDA, which

administers the Federa) Meat Inspection Act (FMIA), the Poultry Products Inspection Act
(PPIA), and the Egg Products Inspection Act (EPIA), Generally, food products with at
least 2 percent coakad, or 3 pament o more nWw, meat or poultry fall under the regulatary
jurisdiction of FSIS. The Food mnd Drug Administration (FDA), within the Department
of Heulth and Huwas Services (TUIS), is respousiblo for regulsting all other foods.

FSIS's regulations and Frograms also ensure that countries exporting meet and mear food
products 1o the United Sntulmpouiupecdonrequimnmymaquimanm
United States requirements and, thus, meet United States requirements for safety,
wholcsomenens, and Labe! asourasy.

While £S1Y i5 the food safety igency within the thod sufely wivsivn nwa of USDA, the

Agricultural Marketing Service (AMS) fs the USDA agency within the mazrketing and

ngulamypmmmniaionmmpauihleﬂorﬁciﬁuﬁng the marketing of agriculturat

products in domsstic and internatinnal markem while insuring fhir trading practices ana

promotng s competitive and efficient market-place to the benefit of producers wd__programS
v conmumes. The AMS iucludes six commodity diseidas = ary, Frut and 06S

Vegeubls, Livestock and Seed, Poultry, and Tobacco, iviai mgram aré

stndardization and grading services, e.g., USDA's voluntary meat grading program

(TTSNA Chaice, USDA Select), as well as market nsws services for commodites. In

mmmmemmﬁuwmm%mm

promotion programs, wnd purchases cemmoditins for Federal fhod programs (the

NldomlSchoolLun:hhommeChﬂanFoodem.mmgothm. The _pyer O
AMS operales under the sutherity o wwmw*{s
~Fodorat-SeedAct: It also §ious o USA Beef program that carifics that Bvesmock e As
nd/or mea: and meat products ariginated from livestock barn, mised, slsughtersd, and fyokder P of
processed in the Unitad Statec. o{ll 4(p .
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and Exporis

L. Status of Imports Today
Amounts snd Types of Meats Imported by the United States

\E@_ US. wpes ies. Of this amount, about 2.379 billios pounds were fregh/tazen

beel veul ifiod as manufusturing carcasses end cuts. In the Aime year, 112 million
OGS monmds (carcass weight) of I s onss importd o wih oughly 0 wmlics |
poundsmchmﬁedulmbmmnﬂcmhg,mun . 868 MQS >

' Craada is the majer source of importad beef products. [n terms of ymports of
) fresb/chillad, 2d frozen beef, the Unitnd Rtates irmperted roughly 661 million pounds of
Bogen beef (valued a2 sbout $723 millica) from Camads in 1958,
e

Mﬁﬁmﬁmnto&eﬁwatmimpm,mUnitadsumagguaboutz.lﬂhimuu
< »{—/\ pounds (carcare weight) of beef/vealang Jamb/mutton prodiets 1 over 60 contries in
U@%& Ascording to ileQﬂ,theUdbdswuupomdm

ds of Feab/shilled and fozen beef (vsluad at ahnut $243

WleunmdMutProducumlmpmad

Imported meass are purchused md/er naed by bmkers, pracessors, packens, wholesglers,
food service operators, and goces. According to d.iscun.dom with various fbod

compoditional characterstics, which mest product quality specifisations (such as
leannass); low cast, and low bacteris] count. Food processars have firther indicated the
Teasons for importing rmest are that domostic meat that meety their apecifications for
raaking v luin produsts Was not svsilable on & consistant besis, aad the quality of
imported meat meets thair extablished standards and formulas for use iy produciag and
marketing their products.

TL  Curreat Status of Exparting Countries and Federal Inspectios Requirements

CwnﬂaCmﬂyExmenfmdwETtg‘meUnigdPS% Q by 2] 8‘

Ind:'Vidudplmtsincmdnfanign 3 &Te pormitiéd to sxport fresh beef and
mutton/lamb to the United States. thaﬁalbidqmwéepﬁmuy
tres Sxperter of fregh beaf or wiutton/lamb to the United States: Axnstralia, Canada, Costa
N o _ MGMMHWIQQ.MW.NWMMN‘WM
Uruguxy. Ofthese countrics, the tap exportsrs of prodocts to the United Stares ware
Canada, Awstralin, and New Zoalagd



Inspection Requirements for Imparted Products

Federal meat inspaction aws require countries exporting meat (and poultry) to the Unitad
States to impose inspectiog requirements that are equivalent to United States

Ax inspectios cartificate [ssued by the respousible official of the cxporting country must
gccompany each sipment of meat (and poutry) products offered for eaty into the

. United States. Certificatas identify products by country and plant of origin, destination,
thipping marks, and wmuyys ulproduct, They certify that (1) e products received gare.
mortem and post-mortem inspection; (2) the products are wholesome, not adulterated or
misbranded; and (3) they otherwige Comply with U'nited States requirements,

labeled products that meet United States standards, FSUS uses dsta from import re-
inspection to evaluate foreign nspection programs. About 78 staf¥ yeury vl lspection
persanne] time is raquired to carry out import re-inspection at the many porty of entyy that
are located throughout the United Stares. o

Statistical sampling piecs are applied o cach lot of product to be Te-ingpected to enqure
that representarive samples are selecivd W deteiuins compliznce with United States

Tbe USDA employs an Autsmated Impart Iformation System (ALS). A deseription of
eu;hlutunivh;uUcdhdsmpmhmudhbﬂum. This e i

omputarizad
Systam centralizes re-inspection shipping information fram 4l ports, allowing FSIS
requirem

v avy wu



LR e VAR

In addition to inspections for export to the United States, & forvign country must have a

residue program with stadards equivalenr o United Staies sinndards. Statutes require
that foreign raeitue programs .inchldemdammplingof.lnim at lhug_hta-, the uge of

eonmma-lcm.pmwumuu_cﬁm:muka. In cddition, foreign country is "

2otifiad of the vielation and further shipments from the producing estsblishment are held

untj] laboratery analyses &re fecaived Giat show negarive regults. In 1996, royghly 5.7

million ry undsofimpomdﬁ-uhbeefﬁrmuhcamgmdmcmecmmﬂmmm /
p wmeondamnudormadnuy(l(wmd?onlty!nlpecﬁonkopomo

23€). In the same ysar, $36,000 povnds of imne el fresh/lamb and mumon /

Cartle end humans, uxisty iy Great Britain aud other countrios, Therefors, the USDA "ds.
listed" imports of cattle and beef products Som countries where BSE bhas beeg found.
Although a eountry (or region of » country) Tazy be prohibited from cxporting certain
produrts in the United States. the status of USDA's determination that the foreign
country's inspection systems are equivalent would not necessarily change.

Cuﬂqthbd.iaglqtﬁmmoﬂupcmdm

PmuamtotheMA,!mporbdmudmztfoodpmdmthnm ted for
iwonmbbe&mduumuu”dm‘mwculubjunmwiu

implementing rteulltlons All reat produrts tewparted into the United Statag are requited

System and certified © USDA . If imported meqt Of meat products are intended 10 by gold
intact 1o g processor, Wholeguer, foed service | wlitutiog, grocer, or the bouscheld



oo

consumar.i.e,intupachgingmdvdththelabelingonthepuhgemmmc
Unliod Statcs, e country of origin labeling (as well A the foreign estsblishment
number) is conveyed to those market segments end recipients. Foc exmple, o bulk
tﬁpphgmhe&uhhnpmm&nm-,wmmcmdmdwpuhaedmd
Mmdcmﬂzﬁmh:ndadbbcwldmhsﬁmﬁdndﬁoodmmmu
wnilbhouehp!demmnmaympmhpd,wouldmnbwcoumyotdgiu .
lubaling (e.p., Product of Canada) to the print the cuts reach consumers.  Another
cxmpleluclmndhminpomdmvmmnhnldhmt;melabeﬁnxofmh
product would have to bear the couulry of origis, ¢.g, Product of Denmark. :

Hhhmﬁmwmmmmhﬁamdmme United Swstes, ic.,
wv-d&wntheirwwnmmdpuhdu.udcmwmpmcasedinmymy.
country of origin labaling is no longer required on the newly produced products or
subsequent pruducts mads from them. For exampls, if canned hams frmm Neamark
(labeled a3 "Product of Denmark” oa eatry to the United States) weshippad to 2
menufgcturing establishrment in the Uritad Statas, and made inlo buen salad, the country
of nrigin af&shmhmtuquiredmthehbeﬁngofthehmmndmduct

IV.  Projected Costs of Beaf and Lamb.ta Distrihntors, Retailers and Consumen

At verious times, for over 40 years, dillereut organizatiors bave proposed country of
origin labeling requirements for meat &ad meat produsts. Proposals bave variad in
coverage fom all :pee.{utomarmspecis,ﬁmmtypuot'mwwonlyhmbm-ga
eruﬂyauclums,whmwwsouwwhmmwwwl{lmlynmdlformu
home. Snmpmposabhaveuﬂedﬁnrhhdingu‘imoﬂd“mdaivedfrommimﬂa
that had spent lime vulxide the United Statcy snd which were slnughtared within the
United States, Labels have been propossd loosely requiring anly some clear indieation
onthepukqatha:muﬁlimpmad.m-luicdyrequnnlppmvedu.beIMupa;Mu
*he prapartion of meat and the specific country from which it is imparted. Labeling -
nqukmnuhvnbmpmponedhnppﬁcaﬁonbmu 8t retail and/or
restaurants. couaﬁmmafmhbdingrquinmamnmbjemmwidevuhﬁm
dq:adingonspdﬁcnﬂnnhom%ﬂhhbdﬁ.whm.mdhw. Costs for labeling
fresh muscie cuts would be reladvely low campared ( cusly for labeling all products with
bothcnuntrvofori;iundthepruporﬁonnfmupamﬁy(huﬁzedmu).udh
salo at retail or in restaurents. Processad produzts e involve ingredieats tnotuding
iraportad mest from rultiple countrim.

Seape of tha Anulysia ol Piojested Conts

TheCmﬁu-mRupondhe:t;the Senrauy.'toeonductccommhmvemdyonthe |

Npecies: The language limits species ROPE W Deali cuts of beef and lamb, omitting veal,
pork, and poulmy. '



wuly

Live Aaizals: County of erigin labelng i it requiod ca meat o ive carte or
sheep {mported for immadinre slaughter. :

Industries; The Conference Report language calls for the impact en *. livestock
producers, consumers, processors, packers, disteibutors, and grocers and cost to the
Federal Government." Coimtry of origin labeling is apparently intended ouly for beef
aud lamb muscle cuts sold & retail grocery stores. This is ixterprated to meen that
counlry uf ucigii labeling is not required for food ccasumed ¢way from bome,

330 SINRTK e Susin iy VIS NY 4'! - =l _" "y 225 mﬂdﬂlﬂwpm Ofthl Vllue
of freah beef and 83 percent of the value of tresh lamb was accounred for by grocsry
stores in 1997,

Sizc of the Maxkcet
Hest Conews 7
Accorting to dam obtained ro tea ISQA/ERS In 1958, the United Suaes imporied
2.642 billion pounds of fresh and from Aveal (carcars weight basis) or about 10

percent of Unitsd States carcass weight conrumption. Ouly about 100 1S percent of
Impors were in (he fums of 1yusile cot. Most of the rest was destined for haroburger
and manufacturing uses. USDA estimates that 60 pearcent of the muscle cuts are destined
for reall sue/home use; roughly 200 to 235 million pounds (carcass weight basis) of
imported ruscle cuts of beefeould be subjest o country of origin labeling. Nearly all of
the imporved cuzs were from Canada, with Australis, Urugusy, and New Zealand also

contribuing to the quantities fmported.
Lamb

In 1998, the United States imported about 112 million pounds of lamb/mutton (carcass
woight basis) or sbout 28 percant of eareass welght ronemmtion,  Ahout 90 million
pounds of impartad fresh and frozen lamb was in the fomm of cuts, Much of the i

Suis arv frum New Zoaluwd wul Auvialis aud alroady conmumer-roady packaged and
labeled with the country of origin by the exparters, Both comntries have engaged
extensive and successful promotional activities for thmr Lamb products and wans their
coasumer-ready packages of frash mest euts labeled with the country of origin.
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Types of Costa Associated with Counery of Origin Labeling

importors, wholesalers, dixtributors and retailers would incur eoms of marking
shipmetms and segragating imported product from dogestic meat

dadxh

. 1 lcted.'l'hiawuldmemaineﬁciensiuin the yse of ,
O ONzficliities and labor. Pve wunuiumoﬂdbnfmlheUrﬁtedSMesin-‘vL VW
>4 tlthough mogt came fram urMﬁn.udnanﬂbnfmnd:memﬁcm

\ O =2 : 'uupwhdlnhndmm:,butultcmhm
W O P = i ralin and N Much of (! ruaches (e retail marke! airewdy abded u 4o

couatry of origin.

Distritatars and retailers woyld incur costs of marking shipments and segregating
imported meat from domestic mest Retailets or roeat packaging firms would incur zouts
of maintaining segregation and idmtification of meaty,

No quantitative estimates of segregation costs are availshle, Seme of the costly steps
processors, whalesalers, and retailers might have to take inclnde scpasation in storage,

plm’ngmzwnwuns, labele on boxes, wud the ereation of racords. Whon retail
Packages are prepared, labels would Bave to be applied.

. sts Hot Would ke a Ssocsecte O
Sl iy Al SR
pNZ Vi U ! W e o < . | \
'“%:}aﬁﬁé" RO (320 Lanquege rzl(m‘f“\,sm\\ims el o thatsn



It should be noted that there are labeling practices now in use that could serve as full, or
partial, wvdsls for coumtry of origin labeling., For example, slaughter piavts enrrently
segrugate beef careasses once they have been graded Grading programs result iz seme
mamm&wmnmwbuﬂmwuumﬁlm Carcasace
gencrnlly move through fabrication grouped according to grade, being packaged in boxes
. or bags that ars appropriately labeled. Preswnably, timilar segregation of carcasses by
country of origin Would be poasibls, althaugh segregatinn would need to start st Q eurlier
o= in the slaughter process. Were this to oceur, it would likely increase the complexity 0N @)
ofhumguﬂdnpmnmmmmupumgofcmuwﬁmb\ﬁ)‘a (e

sleughter plants may be aware of the corty they meur to facilitate the ing of VLC?( YE?
carcasses, this imformation is not available for this Ro%n. ! geém\:‘- [ { 3
9 pheling a

N
Slaughter plants also opersto segregation plans for varions certification programs, (e.g., n.d
nxbndehhn&mhuM‘ubuﬂMmmmdmmmﬁnnqmd t (/tAS
federal feeding programs (e.g., the National Sehool Lunch Program). Similar to gradi A
claims, most certification programs result in label claims thar follow product (hrough cwmh'leg‘
diswribution to the retai] level. Many of the breed identification snd other certification Wﬁ""@
programs require segregation beginning with the live mimal. Sytéms have basn put ;
placs by alsughtor plazts to ascommodate such certification programs. The cosm l . r"ﬂ

----- incurred by slsughter plants to do 5o are not availsble. Similarly, some plants thae L\ (LD lfa g
produce meat for the Nariopal School Limsh Progrum und viber [desul (eeding programs Fh:f&’ﬁ
e both demertic and importd souroes Swriet domestic rign reyiremenmof tn Wy 1 4 [
federal feeding progrums have led to mandated pegrogation plans for these frms. The 0SCotiedy)
exact aumber of processars that handle hoth domaestic and {mported muscle cuts of baaf (& od
and lamb is not available, but is probably very mmall. Such segregation plans do werk; /
however, (he vusty to firma having such plans are pot known. -y ariaile 3T,

M“%Wa ol sk netenahonal obugajwms
A consid 'oninthisuﬁmﬁwhzther not United States beef and lamb must also

be labeledlo rofloct its arigin) Mmuﬁqwbeefumcomw Q'g% ’7“045[
United States in recent years, although mot Imports came from four &r five countries.

oruneation would ased to be mainuaiuad by eech country. Muud of the buul cus cams  COMPLIC
&umeZalmdmdAWiandmem&yo!oﬂginhbeledinwmdy

packages whan they mrrive. If existing labels suffice, costs would be lowered.

Depending upon final nules on country of origin labeling, changes in labeling could range
&omldmphnﬁsiuninuuuuqxnu'pmpmhnugoiashbe‘lhgsyuen.bthnnd
for the design, epproval and production of conmmereial laheis.

Whplanln labeling would be en larger units and probably smaller eosts per pound than &
retail. Mor meat would be amanable to automated Iabeling systems with presumsbly
rclativaly low cost to apply country~of-origin labels,



A pravious impact tnalysis o2 mandatory gafe bandling matements on labeling of raw
meat 2ad poultry products is 5 potential source of cost estimates for labels, but jt js only
petly spplicable to the eurrcut issys. That enalysis determined thet the avenge retaj]
pachg:otmutwuizhcdlbou:apounda. Ituu'mbdmwpmoﬁhsmnﬂ

The weightad aversge is sbaut $0.00s perpackuge. Applying these Assvmptions remits
mmmmmnh&gwnuﬁnmmmmmussw,oooﬁmmpmm
at retail to abour $8 million on imported wul dumexic Luusle Culy at jetail,

nmmbemted!hnthenfehudlhgmmmhhlhgmlymmdhbdwnm

QLPACA It is not readi knownwhnmurdurdmwuldneedtobevuiﬁadarwm
d :!;LS enforiement fystem would need o be used By the Fodera! government A famework for
L0h cﬂbﬁihiu:hemperﬁnkbmmmﬂnmdlnbdadpm&mhumtbmdedm
) Reconds

W could establish that & grocery store was scuingbcthdumc-u‘cudiuponad
- muscls cuts of beef and lemb These records alsa could establish the relstive proportion
%% ofdomuticbhnpcmdmclemhnwmpxumntmy‘imﬁnu Thers e not,

Verificstion of Country of Origin Labeling by F'SIS
Although USDA'g, I"S]Shnpersomlpmmnthou and processing tecilities
un Inspection, who could verify that Segregation of domestic and reed

DA

LA



However, a major additional cost of Federal oversight would oceur if verification visits,
specifisally for sountry of origin labeling verification, were required at the negrly
130,000 other sites where {abels are spplied.

vaiolaﬁnuwmﬁ:md.mfomzuﬁnnwouldmoludtp additional cosu, It i
difficult to estimate the number of instances of boncamplisnce without knowing the
incentives for noncomplimea. Mareaver, imlike the siematives that are possibls for
desiguing strategies for verification visits to rerai] artablishments, ¢.§., based on
uﬁsﬁaﬂyvnﬁdumpun;nhudulawﬁnhdmﬁduwnuﬂmhlhhmnufwfood
safety purposes (i.¢., B. coli gound beef sampling procadures), enforcement costs would
be driven primarily by the instences where violatons are ound. i

Stammdlualzovemmmh,fhudohxvupmmnthermﬂ level, may have ¢ role te
Play in o systen ofnfw‘nutwi:hrqndmccntyofmigin labeling However, it
seems likely that if Stats end loeal governments WBTB [0 carty out inspections requirsd by
2 Federa! country of arigin labeling uw.lunhshwwoummvnommuum‘
eaforcement ok and provids funding for enforcement activities.

Verifieation of Country of Qrigin Labeling by AMS

the MGC Branch provides s varisty of adit bued! services to verity marketing claims
associated with meat products and accredit the qQuality management systems of individual
meat companies (e.g., Premium Standard Farmys i "USDA Process Verifiad"),

11 -



Two verification programs currently being operated by the MGC Branch that may be
uscd 1o oorapore the verifcation astivities neceitary for country of arigin labeling are the
Domestic Otigin Verificstion Program end Puhlis Law (PL) 272 Audit Program.

The Dumestic Origin Vui.ﬁuﬂon?mm’npﬂmay Urposs s to ensure that all raw
tDaterials used to Mndmmmduchpwzh:dbythoUSDAfmFedmlly
fmded food acxistance programs are darivad tham United States produced animals Tha
primary purpose of the PL 272 Audis Program, establiched under the anthonity of the
Agricullune Mucketiug Act of 1946 (Ast), is to conduct reviews of USDA seaded met

» st

* The Domertic Origin VeriScation Program reepiirms stangthterers and [FOcesrRars tn
identify themselves a5 either "domestis anly” or "segregation plan” Mcilities. *Domastic
oaly” suppliers (wwive 3 yeasly audit of procurement recards to ensure aomphaacc with

interviews with plant mansgement and USDA, FSIS offcials to ensyre compliance with
the United States-produced provisions.

Budits each yoar. Audit costs vary by the type of facility ("domastic ouly” vs.
"segregation plan”) and by the geographic location of the fcility, AMS charges an hourly
rate of $42.20 plus associated travel costs svenging approximately $275 for each audit
On average, each audit is abomuonrxindunﬁanmensmcomplimuﬁthmiud

: pro :
(S4220x4+3275}15e=fo:=,thswmmud sudit costs to ensure that the 135 million
ponndlofbedpmducﬁpmdueduahymi:m&mmd&omdomuﬁcnw
materials {5 approximately $112.500 (5450 per andir x 250 audits) or $0.00083 per pound
(S112,500/138 mﬂlia.nppundn) of beef purchased.

In the case of the PL 272 Audit Program, the MGC Branch conducts PL 272 revigws of

Sppruximitely 800 retall esmblishments Anuelly g lnlvmecostorsxwpurwiew or
about $120,000 per year,

12 -

S WS



PL 272 Andit Program records indicare that there are about 130,000 retai] estadlishments
in the United States mnhmdkmwmdmmmmnmdbembymy
proposed country of labeling program. Additionally, these are xpproximataly RO0 (Targe
capacity) federally inspectad establishmants that eould potentially labe] or handle
impaudpmdu:&cnadﬁlyusin.wprepouuymwomd bave W iuclude
surveillance and review of these care Proups 1o ensure compliance with any country of.
origin Iabeling requirements.

T~ a0y even, the costs of nation-wide verification and enforcament activities by AMS
would vary by the type and level of enfurcaincue, AMS has the eepertisc to porform
country of arigin varification activities. However, if verificstion activities could not be
intograted into current programs (and it is unknown if they could), fimding for additicnal
suff and support wanld he requirsd if the MGC Branch performed these activities.

assupghion

Initiclly, el piocomsors would bear the added capital, materisls, aod labor costs
aasociated with Isbeling end pew identity-preservarion methads of mear handling.
Howeves, in & competitive market, increaged marketng costs, o moarging, tikaly wili be
pmadbwkufndtngroducmintheﬁm_ofredt_uednm or farward to consumers in

S e e

Thepo{upﬁﬂpdcechn;amdﬁng&mdddwﬂmodahdﬁﬁw l/

labeling requirernents could lsad to & very emall reduction in
United States besf and lemt: production and sonsumption. The redustiog in consumption
of boof and lamb would be sccompanied by some switotung to pork and poultry meat,
though the price and quantity changes involved probably would be very mmall,

13 -
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Systern Initiation Conte

[f the requdremeyt Eor mandatery country of otigin labeling of fresh muscle cuts of henf
lndhqxbyugpu:h.phu, ﬂ:mwoulflbe;nudﬁ:rﬂmetnlﬂnwnﬂumnofﬂa

(Text and Tabies Suppliwd Ly UBDA, ERS) |
Examining the Poteatial Benefits of Mandatory CanhyofOridnhbe]ing

insufSieiant market informotion. Masdate Country-of-crigin labeling could offer

. - rw ifthublmceofhbehpmludu
easible only for domus i produvess

fill the demand, Under thege cogditions, govemment action mandating country of erigin

labeling will allow consumer preferences to be better satisfied, with the affect of

ineressing denand for domastic beef and lamh at the expenne of importers,

«nbody
enlam, quantity of fat, gnd Diwbling, amang others. If consumers have complets
i 1 lbomthednnctaisduufmumn“pmdmmmddm:edmﬁcm ﬁCL!
imported products, this Lmplies the domastic product embodies & more desicabls set of wWever

Chlnna-iliu&mﬂ;eimpm mwchwﬁaeould‘oetmaordmplya n
Mnbfu?Mlmmw.MWumhumhpk“Mt (ESY/
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To generate benefits, mundatary labeling must {mprove cansumer information.
Cmmmmt!ybeuublebﬁdn;ﬂﬁ@uﬁ:hmimpmm

and sutomobile industries for some time.

Z A
Will Consumers Py 3 Prewnium for Deomestic Products? (/U ' %
hﬁal&ﬁmw-mimndimqpmtuuuefnumhmcmlﬂmcpnf m& {ﬁ) '
for country of origin labels. Some research exhihity wethodological problems. For ather Jo
mmmmmmwwm«ucmumwMQtwﬂw Mgrﬁ‘gi

stchonmm’pﬂtmmcampmﬂyhchuiﬂeduhﬂowmmted Lda%;

f arigin informaz
Litical instability with food




Aride from verifiability, there are well-docimentad methodological problems with such
studies. When consumers are polled sbout country of origin and nothing elss (ofter
denoted as a single eus study), they overstate the importance of covatry of nrigin.
Mgwmmmblcmammmmmﬁwa
al., 1996; Chso, 1993). Chzo potws that meny single cuc studics ludicar country of
erigin to be important to consumers, while same multiple cue sudies indicate tha;

- country of erigin does not affect consumer percepticns. Some mltiple cue studies fing
that eounty of origin does affect ennmmer perceptions, but usually such results depend
cn other information cues givea o svey respondents. Okschuku (1994) used conjoint
ﬂlyﬂlbdﬂlwithﬂnuupmblmudhndﬁdmo{nﬁﬁninmo!’th.ﬁ-mor
three most imporumt attributes that cansumers use to evaluate television and car radios,
Of the food studies, the Gaedake study provided multiple cucs, and thus probably
exhibire inas nverstating of the importance of country of arigin. A recent study of
consumer preferences for country of origin libeling on meat products concinded that
most consurners want labale (see Oloon, 1999). However, with 2 foous only on meat
labeling, the results ere likely subject to aingle cue biss.

It is possidle to exrry out an empirical study that would reveal consumer prefarsnces. At
Wholesals markets, it is possible to distingnish imported from domestie meat o carcasses.
A researcher conld examine prices paid in whnleale markets, and could see if domestic
Prices are higher thay prices for imported products, cogecting for quality differences. If
there is a price differemse (hut pecuisiy, uue could conclude that some portion of the
difference Is sustained in rewai! markets. No study of United States consumer preferences
over domestic and imparted meat products has been reparted.

However, two studies have examined wholesale mackets in othar countries. In France,
domestic lamb has sold for & 14 peroent premium (O'Consell, 1986). In Japan, domastic
beel has sold for sppeoximataly 30 percent premiurm over equivalent quallty imports
(Mori and L, 1998). ‘Lhe differences found in Fragce snd in Japan gre relevant 1o the
United States only to the extent thst United States consumers' preferences are like
prefereases of Freoch and Sxpanese consumen, -

Japanese are known for their strang preferences for quality produsts. In a typical
supermarke, besfis labsled by qut, animal type, wnd urigln vl prudustion. Becf from
sers is oflen 0 labeled to be differentiatad from cow bee’, Wagyu beef enjoys a
substantial price premium, 00 it is clenrly identified in the supermarker sheif,
Furthermore, heefis often labeled a3 from domestic Holstein cattle, Unitad States, or
Austnliv Bven amang Wagyu beef, the Lshel often indicates the producing agricultyral
cooporative or prefocturcs, that are known for producing extramely high quality beef
(Meri and Lin, 1994),



The Mori and Lin analysis of beef carcasses suctioned at the Tokyo Market during
February 1990 showed that prices are explained by carcass characteristics (marbling,
weal {Unwess apd texture, meat coler and gloss, fat coler and glase, carcans weight, size
of ribeye area, thickness of rib, thickness of cover fat), breed, sex, and crigin. Their

studies of Freach and Japanese wholesale marksts is whether United States consumers
make Me same (ypes uf distinctions. Labels in the United Stotac ave far lece provalent

Eveg if consumers cannot tasts eny difference between domestic and imported products,
il is posaible they would pay ¢ premium fir the dormestic beef and lamb. Consumers
\SC might suppart domestic beef aad lamb producers just becayse thay are damestic
producers. That 1, theocmyo!m;l.neouldinmamadtnmdlrwmmmmm
CN4' nﬁomlisﬁchpuhuwmﬂmiﬁqﬁﬂngmpayapnﬁmmmdnﬁndomuﬁc
,_hw jobs. mmmwachUnidewammmwuubewimﬂgmpcyapmnim
vV \deuﬁcmdu:thmbawdtﬂsﬁmr.

Estimating Short-Run Beucfila

The size of potential benefits of mandatory country of origin Libeling uf mieal (W e point
of retail aale depends on how muck consumers value domestic production and the size of
the market. A key point is that the magnitude of imparted beef and lamb cansumption
é#t2 a1 upper bound op benefits beeanse amy hanafitx t domestic bes! and Jamb -
producers would recult largely from dnmaﬂcmdu:ﬁonmbsﬁmﬂngform To
perdbmm the anudyyds, [ miu Le uodaratood that imparted becf and lamb meet the same
Safery standards as domestic products. Any price pramium for domestic products,
therefors, must reflect consumers’ preferences for *domestic” beef and lamb. The
analysie in limitad to labels for muscle cuts of meat and explicitly excludas ground beef,

Consider a situsmion in which sensuraers vojus domsgtic beef and 1amd maore than

i‘@fﬁ\g\% impem,butﬁmilnneountryofodginhbeﬁq. Con:ummlikelztommm

: S5

W they purchase domestic in the same proportian mestic products we of We \Q(J,S!\S"

: w Supply, kot sxample, if domestic gad the’bo .

A ﬂdﬂ@h\,{{ mwmmmmﬁ&mam.edmﬁcmmaucmmé '
clo-e

17



L . y »
The magnitude of potential benefits depends on the
" T :

E s pain

price differwatial botween domestic
market o1 imported beef ind lamb. Table |

\S and lamb aed imports of beef and lamb. The

DAMSh M/ immparts is caleulsted

Nz e the vaus o musels ef:?;,,*;':m

Ouf \Lw imperted muscle cuiy u;::mﬁzm u.o}:nm:sdc b:ef; hﬂag

ponsumptian and 24 parcent of lagb sonsunption If consumens chose only domestic ((&‘(ef};?

4! ;ﬁ buzmdeqmplmlyrdmmimpmdbwﬂdomlﬁcmwdqunnﬁg .d_;scuss‘m\;

MO ong . s pse abaut 1 pareant. 1f congumens did not reject all | orted beef, the ~ “Tolgpg

U\ﬂﬂs dlﬁﬂu:celndwmdfcrdnmuﬂnbufwddbelm _ T parcentage &hﬁ&\g&
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However, once heving mandated country of ongn labels to the potnt of rewil, eudinyg e
Tequirement would indues exactly the opposile ghort-run impacts (Tullock, 197s).

——

’ {
VL \! !avqu.m-ouﬁﬁmw-mﬁpbagﬁnafmdmwnmofoﬁﬁnhbeﬁuh

thueml!evalml!kalytohemn TbeihmofimpmedbeethnizedSMu
ennsumptian is gmall. Thnin:ph‘uuupqnuﬁupiufmuminnh.moumnum
stzall, WhilotbﬂhamofimwﬂdhmbinUtﬁMShmlmbWuupﬁmhlqe,thz
warket itsolf is in long-term decline (Stillman et L., 1990). Increasingly, lamb {5
consumed on hnliday oceasians. This darnard {5 therefore incre price inelastic
El&ﬁkelytobeinﬂmedbyeomyofoddnqmﬁm
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Beef Lamb Laxzh s
Comsuzpien | Imparn m:a Consaxpuion | Irmperts o .of
otds

- EEE—— s
\ Oo -—-—-“nm—ff 26303 zuzi 0.10 359 112 0.312
— G

v | e oot 333 n 0.249

onsv N pe | 200 08 [ o M |} on 0219
110+ 1995 25533 2103 0.082 348 64 0.104
\ 10 o-@ 199¢ | 28125 2369 0.054 34s 4 0.142
| rwd, L | 24006 2401 0.100 PN .3 0,139
PD 1992 4461 2440 101 388 0 ’ 0.129

Muscle Cug as g
Perocangs of All
Lamh kzpory
0.792
1957 1,39¢ 207 0.192 123 87 0.784
1956 1,112 292 0236 100 80 . 0 0§
1005 | 1200 0% 0.171 63 $7 0.834
1996 | 1.8s0 19 0.128 “® 40 0.820
1993 1,695 15 0.092 52 0 0.767 -
1992 1,652 118 0071 33 26 0.792

Tobles should fefleef iscousying
VYo dews . Shauld  not have Hy

W oddcfimae encdh,

TOTAL P.29



Other Benefits

Country of crigin lebeling could generate othrr benefita that re 8ot easily quantifiable. hoo?-

For example, domestic producers e incressingly concerned that the market is not : v |-
operatisg fairly and many doubt the beaclin of incrossod interastional trade. Counwy of GSSUM m
origin labeling could belp restare producers' confidense in the market and premote o

support for international rads. In addition, many consumers have an tncreasing desirdd 017 \
for sdditienal informatinn ahout the products they purchase, and country of origin (QC_L&]\NG@’UI\A
Isheling would provide consumen who prefer to support the domestic industry ¢

apportunily o du 9. ‘ \)QRLULLS &ﬁ)""h-

SypEUt
- Have Ioformation Markets Failed? %;@Pﬁl 07\'7‘

[ nformation markels for country of origin labeling have failed, then government
regulation in the form of mandatory eountry of origin labeling in the retail lovel may be
raquirad to realize benafits. In many cases, labeling occurs withowt direction from the
govemment Acting in their self-interest (profit wuxiinization), sellers disclose
information about their products, [t is usually sdvamtageous to inform buyers sboyt
product churacteristics when buyers will pay a premium for those charctenstics. For
example, tha producer of & produrt law in fat will voluntarily advertise that fact, while
failing to disclose & kigh sodium content However, competitors might advertise that
their products are low i Lull fit and sodium. In this environmant, ocnsumers would
know that products that falled w maks both claims sre likely high in fag and sodium,
This competitive disclosure resalts in explicit claims for all positive aspects of food end
Imade conmumers to be suspicious of foods without claims (Grosamen, 1991).

IEmpirical verification of this informazion disclosuse process, typically referred 10 as the
"unfolding process hypothesis,” was firet conducted on the ready-to-cat breakfast cereal
toarket (Ippolito apa Mathics, 1590). Rasesrch examinad chunges iv (e ready-w-cat
cereal marke: engendered by consurners’ fears of cancer and » growing body of scientific
evidence op fiber's potential cancar preveption sffect. In effect, the scientific studies
Taised sonsumers’ intarest in and demand for high-fiher products. To profit fom the
demand shift, manufacturers of high-fibar cereal had enly to inform consumers of their
produact’s high-fiber charwctutistic. Research suggastod thay whar it was in the iaterest of
ready-wo-eat carsal manufscturers to make health clalns about their products, they made
such clajims even though there were no regulations permutting them.

The unfolding bypothesls also operstes to alert consumers to nogative aspests of
produsts. T'er cxamplo, the cigarette brand that advertises less tar is alerting consumers tn
8 negative aspest of all cigarettes. Under the theory, disclosure of tar lavels will be
ﬂMmum-mW“mMMw tiguetios. The
uafolding theory implies that the presence of advertising is a signal of quality and that
lack of advertising on a specific dimension of quality alerts cansumers to its probable

absence.

b3} -



Consideration must be given tc reasons why the voluntary approach ta country of origin -
labeling of muscle moat outs bas not bean universally spplied in the mackemince., There
are st least four ways {n which we can interpret the sbsence of labeling statements on
particular products fur specific characteristes, o.g., country of urigin. Fimst, American
cmmmmaythinkthemulamthqbuymnfdmﬁuﬁsin(md.mﬁlﬁcmy.
-tbey are nearly right). For many retailss, that mesns there {5 probably little to no
percaived benefit to be gained by distinguithing Tinitad States megt cuts from other mess
cuts, mlmndmyhmmwcinmmi.o.,couwyofmgin,wm
be {rrelevant (o cunsuisicry. Tuat is, domestic beef and Jamb producsrs may not be gbis to
m@uc@dﬁwmwcmwmmmmmo{
erigin, Ucomdomtcmwhmﬂuizbedndlmbmommmwdbem
fncentive to label. Scllers that did bear such informetion an the label would incur
labeling costs but recsive no benefit. Third, the lack of domestic labels could roean that
Wuwmﬁmmmmm»«mmm,wmmw
product &5 superior. Thus, there may be no advanmge in Isbeling mest cuts as "domestic™
product. Fomth.hnmﬁoneosubrpummwomwsunmmem
systere to country of arigin Iabeling may not be offset by increased prices.

I@&meZWthUﬂdmtn.Mkﬁmmm
the United States, is voluntarily labeled as baing from New Zealand. The labels draw
s%enrion w the New Zeuland orlyln uf thc product. The question theae lsbels ruise is
whether consumers mmemmm'mwummuswor. 164
cunnmmm!yontherzdndhbdtoldecthi(hmquﬁtypmducu,thm
mmdnnryhhalhuwindmzhlveme&ctmdnmﬁcdmmdwwinnduuit. That
is, following the unfolding hypothesls, consumers conld view the unlsbeled domestic
product a3 inferier. Labeling the domostic produst would then acnfisen thot the domestic
product is oot fom New Zealand, sither confinning what they already believed or
mzﬁummnmwmmmzmmmsupmmtmpunmmmmn

Cmquﬁlydﬁ:mmxﬁﬂﬁ&o&uﬂmbﬁnm&dﬁmabm’
altenrion? cma:mummmmmhmmmmdmm'
visual inspectien of products in the grocery meat counter cannct revea] those taste
differences. mmnma.ﬂmmddmuuudhpuulpmdncuwithm
informing consmmen, sometimes consumers would purchase the more desirable domestic
product and other times would purchase the inferior bmport.

This situstion is unlikely to persist. In this case, grocers would have an incentive 1o
iﬂfbtmmcawho-tnldpwamiumfwthcdmuﬁcpmdut If omo groceey
mamﬁdﬂh&bummeditwldﬂydmmmmmuwmdhaw
to label. ‘IMu.mmwmmmumamMuwcuum:m
Mdidnumdd:matwudubwi&.hbdahﬁnlmtbewmﬁydm
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Labeling is oot acw to the meat industry. Poulxy prodacts have beon s0ld for years
l - under company labels that ave intanded to infer some mesning tn avneumers. Some beef
14 8150 s0ld under brand labels, ¢.g.. Coleman Natural Produets, Inc. gnd Certified Angus
N . Beet. “Ihe Netraska Camternen's Association huy wlww tisd to devalop & label for
W, M Nebraska beef (O*Eaalon, 1998). _ ’

Q»O -gﬂk Addiﬁcmuy.FSlShbcﬁnspﬁcyanomﬂuhmucbmofbafndlmh(mdoth:

e 214 meat & poultry produsts) to be identifiad as “U.S. beef” or “U.S. lamb* so long as the

v surenent is trathfh!. The Ageucy upasates s labeling program that raquires such taems in
labeling to be evaluated for truthiuiness pricr to Geir uss. USDA’s Agriculural
Marketing Service (AMS) offers 3 voluntary program to officially cerify that livesiock,
mnat, and maat products criginate from the United States and ave cligible to be labeled s
"U.S. beef." The voluntary progrm certifies that livestock and meat products have been
produced fam Livestoak bom, raised, slsughtered, and processad in the United Statas. To
certify United States origin, AMS audits production and processing records. The
mgmhdsinadmbeuzﬁtwmmolmmmummdnﬂmmmmmg
chain, from producers to consumers. At the time of this report, there are no participants
tm the AMS voluntacy program. ) '

Potendal Benafits Summasry

Although same ciroumetantial evidence ruggests the posaibility that consumers in the
United States distinguish domestic beef and lamb trom tmported becf and Lamb, po direct
or empinical evidence suggests that & price premium engendered by comtry of origin
lebeling m’ﬂocanud.i{itdos.wiﬂliwybehrgeorpnistovcrthsbn;hm
Lideed, il consumers do disﬂn‘ui:hpdndqandingnmﬁmafaﬂﬁn.mug
incendves eiist for industries to act without governmaent intervention, i.e, on & voluncary
basis, There is 20 evidence that ths market for providing such informarion has filed
mu.mmmwmmwhmmmof@
labeling for products w the point of retail sale.

VL  Impact of Mandatory Country of Origin Labeling Requirements On

Imporw/ Exports , _ |
et (ool — Qa0 adbachel)

Tuming to mmplications of mandatory country of erigin labeling for beef cuts o
e puiut of % Article IX of the G 1954 allows izported products w be
labeled with their speeifig sounty of Srigiz 50 loag as the marking requirement does not
seriously damags the oipdf dum,mmnxymmdrmu,mmuomly
increase their costs. r, thmandstory labeling requires 8 ladel with the word
"impotted” rather eould petentially be challenged as not
qualifying as & * tha requiremnents of nationa) trearment
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mwxu:mmlymmcmmcﬂuwdwmﬁumigmuyumgamm
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soordin - ata, 2.754 billien pounds (carcass weight) of beef/ves] and
lemb/mutton, SR BeiF products, were imported irto the United States, The United Swates
exported abow 2.177 biltion pounds (carcass welght) of beelveu! wul laydviunston
products to over 60 countries in 1958, Xt iscwndvablcmnuequimuatbrmnd;my
country of origin lsbeling could have npouuﬁ;uydmgingsﬁlctbyﬁnhcmpmdng
United Staies exports of beef should enpmtries that import Ugited States beef reciprocate
ad begin raquiring mandatory country of origin meat labeling. By setting such a
preeedent, the United Suer would be in an swkward position to try to challengo laboling
requiraments in other countries. For exemple, such legisladon could wpdenmine our
efforts to challenge certin labeling initiatives being imposed tn the Kwopesn Union
(FTT) on heef sold st the retail level beginning in the year 2000, such as the Council
Regulation (EC) No, 82/97." It eould also ezeuze significant tension betweez the Usited
States and Canada, and betwean the Undtad Statse and Muxico, that could alfact markm :
access for United States agricultiral

e . anu, basTs

Unitad States would not be able o validate labeling cltims. The proposed F17

S{ngpﬂﬂ Labeling regiaes impored b o ggg;#ﬁ% United States Q@L“H\LS
% bu requiremnents may defins eo mehM|mtmmmme5LW5khm?

LTO

ra:bui ©

requirements are & good exampld. At the present time, tthnéﬁadsmes is geaenlly
unprepared to identlfy and wack/thesstmpury individually, u'tu sdutinister a
camprehensive systomn to labal its beef according to the taimal's place of birth, as well as
locstions for fattening and slaughter, given the large volume of cattle imported from
Canada and Mexieo (1.3 million end 720,000, respectively, in 1998), 'While the United
States would be able to challenge any such lubeling requirements if they are inconsistem

th ithpmﬂahtnﬂrmuauldlu&lfwudumm
parmers were to adopt requirements sach as those of the EU. 2 /a: m(bj\nﬂ
The United States pamits volntary labeling that shows oforiginw:dagmg ‘kD‘

Suppest mandatory country of origin labeling. There are occasions when Unitad

States beef {0 promoted haavily in foreign misrkets wnd carrieq s premivem price. In guch

instances, it is to the Unitad States’ sdvantage to gpply labels show country of origin.
WWM

In other mstan '
ssoctytet-er KT Chta c/

ﬁxﬁpmmﬁT&mdeUﬂitﬁd qmmm::: meepﬁhletomfmmdz e

consumer foars fiseled by foreign advertising programs.

* This rule is also called the Bovins Identification and Beef Labeling Regulation and wil]
require labeling of afl fresh, frozan, mdnﬁncedbeeflcu'dingtnthcwmor
couniries in which the saimal was barm, miaed, and slanghterad.
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Whils United States represemazivas have worked informally and cooperazively to oppose
certain forcign country of origin labeling requirements, the Urited States has not formally
challenged any such roquirements within the WTO. WTO offici s said they were

sonsisten: with WTO rules. Morsover, the gbemncs nfhmdchnnmumcﬁsﬁnahws
dmnotpneludnthaehw:ﬂmhdu:hﬂlm;adinthz future.

Foreign Countries Requiring Country of Origin Labeling

1o responan ™ & request fom the Congressions! Rassarch Service, the FAS, USDA,
copducted & country of origin labeling survey of key United States trading partners
dusing Jazuary 1998." The report aantided “1998 Forcign Countsy of Origin Labaling
Survey” contains information covering 46 countries, including ten members of the EU,
that was provided by FAS persanne] satiened in United States embasvies ubruwl.

Tha table on page 26 ahows the watus of country of origin lebeling requirements of
Udﬁﬁwuaﬁqpmbrmwuwm Foraipn country of arigin
M%gmmmmnmwmtmdmm»&ondhuwsw zad call for
potar of dectarasion o the produst ur lxbel ui customs anry enly, e.g., Anstralia. Some

%1998 Farat, Courpy Ladsling Survey, USDA, FAS, Inmrmstional Trads P .
ead Tochaiet Sarviews Dotz Febra o o * Poley Foad Sufey



FORRIGN COUNTRY OF CRIGIN LABRRLING

SURVEY (FaS, 1955)
MEAT CARCASSES AND CUTS
FRSSH (BULX PACYTD)
ARGENTINA . AUSTRALIA |
m:mmv;‘l m%l.;a
CANAD COLUMBIA
SR o
; BONG KONG
DOMINICAN REPUIBLIC INDIA (import restrictad)’
BOY?T : JAPAN
nm&m gx‘;co
ESTON
GUATEMALA NORWAY
HONDURAS
EUNGARY SOUTH AFRICA
INDONESIA . TAIWAN
 IERARL - TURKEY (import restricted)
KOREA
LATVIA
MALAYBIA YARIES
RUSSIA ND
SWITZERLA AUSTRIA
TEAILAND BELOTUM
UNITED ARAB EMIRATES FINLAND
VENELUELA FRANCE
GERMANY
ITALY
PORTVGAL
SPADN
SWEDEN
UNITED KINGDQM ’

‘Mhmwu policy, bnputs uf Dol gt suttas, cul, ndmmdmnuhmmub'm
hlumh.mm-ﬁchmuvdymuuhnm However, correat laga! provisions
‘.meummwmawmuq-u.u



VI. Affectsd Partics Vicws on the Impast of Mandstory Cosntry of Origin
Labeling Requiremeats

The charge givan in the Conference Report accompmnying the 1999 Act included
providing the effects of new mandatery country of erigin labeling raquirements oo the
voguw.eats of the foed distribution chein. Seotions IV, V, aad VI report the USDA
asseasment of the impacts on the stakeholders in the fresh muscle mast cuts market.
This section reports the view of the parties thal may be affected by candarory counmry of
ofigin labeling requirernents. These views ars reported as additional background without
=-<zal comment or assesament by USDA.

Staff of the USDAFSIS reviewed the world wide web for public statements availabie on
the various webaites of organizstions assutisicd with aspects of the productinn,

cessing, distribution, muzketing, retail sale of boef and lamb products, az well as
:l:mnd:ra{m Foups. When necessary, clatifications of their positians on the issne
were requested from the varioua nrganizations. Additionslly, we received voluntary
submissions of views and positions on the issue of new country of origin labeling
requirciumuy faw individuals and members of organizations representing segments of
the food distridytion chain. The following text summarizes the views we received.

Livestock Producers
Natiuual Cattlemen's Bosf Associsdon (NCBA)

' H’CLS &géhummdq:ﬁdyl)m of the findmgs of' ¢ national consumer poll
A eonducted in November y Whthin Werldwide which showad that consumers
(ocﬂ overwhelmingly suppart the concept of puttiag country of origin labels on fresh mest in
) the supcarmaerket. '

B 8 follow-up poll in March 1959 Sound statisically fdmnifnl rosulis
e | e gt g oty of i il e e sy,
. ng . of cansumers witb s
ww \M\mw that the Upltad States should requite labals an meat that shaw country of
origin. Ascording to NCBA, 24 percent agreed with the statsment that country of origin

Sbﬂ?% Wf' WEre uRnaccusuly.
angd accd with a choice between boef with labals statiag "Produst of the Uniiad btates- end

Y- \nQ  “Inmported Product.” NCBA has aid that the poll results show that 91 pereet of

M@ _ consumers said they would choose the "Product of the United States,” | percent would
chbuéthe'hpeﬂd?ndud,’ndﬁpmdditdidmm. Of thocs who would
cbﬂouUﬂ'ﬂdﬂh&uM“pcenxnidthcywnlddosobcmuheypmfer'bbny
American," "loyalty 1o tae Unived Staes,” "to support Unlted States dusinesses," wnd *w
SuppaTt our frmens.” Another 13 persent thought Urited States beal would be safer and
9 pacant falt it would be of higher quality.
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d@adcmmmgmmﬁm@mmm.awmmof
ongmhbclingisﬁwodlpmofmewllﬁmforconﬁnglowlricafnrcmle
ranchers gnd ﬁ:rnrllﬁumwmukotsﬁ:ﬂhjmdmm. The NCBA is part of
8 larger coalition of stakeholders who view country of arigin labeling as an importnt tool
fu Mmuamvuannhhmmmumhm-

American Sheep Industry Association (ASLA)

Accordingtodhauﬁonsﬁthmpmemﬁvaofmemmmpimdwnhm
produser crgenizations (is., the NCBA) who balieve that country of arigin labeling will
bansfit the [amb producers' bottom lins, They have historically held this position.
According 1o m ASIA omdu,BOpmnxotlﬂlmbmmuonbﬁmlmpurm
mest They are concerned that smuch of the lamb sold in this eountry is not labeled at the
consumer leve). Orpdudmoﬁdmmh&mdﬁuﬁmmofﬁeinpm
lamb is freah lzxab from Australis and New Zealand, and that there I8 virually no
processed lammb market (n the United States.

mtuhof&vnﬁngwmofoﬁdnhbmmordingtnASLAoﬁcizu,isthmmay
huﬁwothnitiol"'mﬂghtbbow'm&dcmasemlbcmthnaiﬁn,
whother oported or demastic, of their lamb. ASIA has pot supported their views on
country of origin labsling as a safety lssue because USDA/FSIS has equivalency
roquirancnts in pleoe for forelgn msat and pouliry food regulatory systems. While ASTA
supports explicit identification of the country of orlgin on ¢.g., "Lamd from
Australis,” or "Americmn Lamb," an glternarive that would di &b iroported fom
domestic lamb may have merit for further discussions iccording to tht orgeniestion.
The goal is to allow consumers to distinguish "imported lamb” from “domestic lamb,"
ad to be sble to make an informad choics at the markst. :

National Farmners Uniea (NFU)

NFU believes all imported meats, fruits, vegetables, foods, feeds, and fibers should be
labeled w disclesa country of origin, processor, astus] contmts, and additives. The NFU
mkuﬂ:cbﬂaﬁngvimhap:hﬁ:poﬁcydﬂ:mmw&hbhcnthelﬂmaﬁﬂunngh
the NFU wednitz. 'lhbum“mﬁmmmmyorwpnhbcm

- preseated on e NIFU website.

. mhnndghbmwwhmmwhmduad.
Mcmmhﬂmﬁydoﬁm

Smnhxpaynmmunpinminthodmty.

* United States growers and producery are subject to aumercys Ixws, which regulate

pesticides, pesticide appli Toethods, warker wages, worker canditinng,

environmental practices, inspection, snd aumercus othey practices. Co-minpling food

produced under these rigorous standards with food fram every other source makes s

a8 -

ay =w =/ ww



wockery of domostic laws,

¢ Labeling is affordable. swmspendlnlvmofswpcrmonthmeanply.

» Labeling is good trads policy. MnyUnitadSumMngpmmahudymum
!HMSmu-mdnndmmndmduambehheled.

. Aw_wmaofwbod:mhlpm.

¢ Laxling helps fod safely wd bonlti uGululy Lace the origin of food if needed.

American Farm Bureau (AFB)

vogetables, meats and procomed produsts, with eloar and readable detignations of
country of origin, which are available 1o the consumer at the retail level. They belicve
that the label should be on the main display panel of all packages, A¥B officiats
mmmnmmmmwmm:mukmmnquinmﬁme.

Eaportars
thnrmCaLdeofAmm(hﬂCA)

MICA oppuses requiring 2dditional (new) country of origin labeling than is already
raqiired hy the Department of Commercs, MICA has opposed expanding country of
origin labeling of mest produsts for ovar thirty years and they are opposed to efforts to
mloﬁdﬁnuwmmquhmmdwiﬁnhbdiuof&ubmmbrhuf
ad Ixxb. qummmMummmwmmmﬁm
umdmiﬁnhbdhgpﬂmuﬂymmbmw!'mmumhh“mm
burim,hnponommbmﬂmonmmmdmﬁﬂm.mdm&inmmwith
insufficient justification MICA’s view {5 that G0 Datter what maticnale has bean
presantad in support of counyy of origin labaling, including health or safety ressons, ruch
h“hwedmbmﬁwdumh:ﬁcnim o

Exportery
United Stetes Meat Export Federatinn (1'RMFF)
USMEF Lns uo stare official poition an country of origin labeling. To the extent that

new country of arigin i requirements might have an adverss effect og n
Wn;mmhyqtmm‘umeilm. AncotdingbUSME.:F.Umud

sty :
wmwunmmmwwwu USMEF to foste:
continuous identification &nd promotions of Unitsd Stares beetin retail chaing is helping
propel UﬁMSmnhcfnpmbuwdhaijminMuico.
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DackenProcessar;
National Meat Association (NMA)

TheNMAnonglyoppomaoumyofuiﬁnhbaﬁng. NMA stated its position in an
April §, 1999, ispue of "Lean Trimmings,” its trads newslotter, They said that “poducers
mwmmmmhwmofh&umchwmchmhmmin
Qe form of mear cuw, already byve We upspuitusity t do so by developing a niarketing
tllinuwiththepuhﬂmmndhonuﬂyhbelinspmm with proud claims sbout
t%he source, Somem&cmmﬂndydning!hilwith“

wa«ummddﬁnhhdb;hcmcltbmm:

. Mmdnmywmhyofuriginhhelin]wuldimmnddidmﬂmmtzm
Pprocessing industry and the government. Segrejating and separately labeting
imported products would add significamly to processing costs. Violations of the new
lsbeling provisions would be subject to criminal penalties. In order to {nsulate
ﬂumdmﬁomﬁabﬂity,mmdmﬂmmﬁhlymr-qninmm--of
dnmuﬁcwi;h.udtbhmldbpounwmunpdlm. Ultimatsly, the costs
would be passed on o consaners. _

s Mandatory co of arigin labeling would not fmprove food safety. Meat products
muiapmﬂumuniusmwyifmrsmmmwwm i
uﬂonhuaniupecﬁoniymthninqulvdmmmsygm Country of origin
hbelbg“ﬂddolﬂﬁhgmwwnhty,mdilhlﬁ.dyLuﬁveconsummd
Alse sease of security.

. country of arigin labeling would violate United States invernational rade
::m. Intemations] trade agreements prohibit the use of coumtry of origin
lubeling royuireumots as a means to protect domestic production United States meat
cxports are incressing rapidly, end ultimately, this provision could backfire by
woowegiag retalistory measures by other nations.

American Moat Institute (AMI)

ey have deteiaived Wat, i ot fi counts y of erigiu labeliug to the point of setall to
work, manﬁnlynewmndmrynimlidmﬁﬁuﬁonmnnldnudmbcdma.
Such lmmmwuldﬁkelymurupmmdmesﬁcﬁmimpcmd hivestock,
and would cost livestock producars at least S268 million to implement.
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Livestock and meat acgregation at slaughter would require new record-keeping
procedures, separate sccommodadon {n chillirg, fabrication and sorage, and a host of
new labels at the total cost of $324 million per year to packers. Product segregation at
retail markem would also be required and would include soparate storsge, cutting and
grinding requirements, at well as new Iabeling and signaga, st a enst of negrly $73
willion par yesz to retailers.

Potential lost mexs trade with Canada as a rosult of rewlisdon {5 estimated ot $350 million
pex year in costs to packans and producers. Oversight of new country of ongin labeling
mukmmwouldmmeUSDAswnﬂﬁonm.mmbmmmm.

Ths position statcmant by AMT indicatos that cattle and sheep producers have advocated
country of crigin labels in the waks of low livestock prices due to oversupply and
financially troubled overseas markesn, ‘Lhese advocatos have sald thar product labeled
"United States beef” would bs moro sppealing to comsumets and prompt incroased
Purchases and greater profitability for Ge industry.

AMI further indicated that if ground beef (although not techmically a fregh beef "eut”
were 1o be included in new mandutory counlty of wigin labeling, such labeling could be
vary digruptive becanss ground beef is often a blend of meat ents and trimmings from
more than one country of origin,

Country of origin labeling requirements, according to AMI statements, would invite

from trading partncrs, whe ar Jikely to perecive subh an effor: g o trade
Durrier: mmmmmmmmmhanawmpm
should the United Ntates require country of origin labeling.

Mﬂhugmon:mrduahﬁngmvhﬂothempomofmamwdodjn
hbeﬁa;mwdl-woudmw!ngbhdpﬁvmkpmdum“'hoﬁndmam at
the low-end of the livestock price cyels, country of origin labeling will not address the
real issues at hand, i.¢., over-production, weak exports, ¥nd flul demund By cunswigery,
AMI is epcournging strategic marketing solutions as an alternative.

Natlonal Food Praasnm Assaciarion (NFPA)

NFPA opbom Bow country of origin labeling requirements on many United Statos food
products containing beef or lameb. NFPA presents three basic areas tor opposition: (1) oo
food ufetmaﬁtx. (2) inzreased costs o consumers, amd (3) the likahhood af provoldng
asw tade o3, ,

Although the scape of this Report is to consider the impact of naw country of origin
labeling far&aahbeofnd&uhlmbnudecutl,thcmAilmdlbom&o
funther implicadons country of origin labeling, if flly tmplenenied, might have fug
processed beef asd lamb products. Specifically, NFPA has stated that the labeling
requirements would ﬁiltoennwyuymn’quhu.nhoruﬁaybaeﬁtndwuuldonly

3



serve 1o canfuse consumers about the quality er safety of meat produscts. Existing law
lhtdymbjecuimpomdmatmdfoodpmdmbmimpacﬁunquni&dSmpamof
tary. Furher, food products containing meas further processed in the United Stares, both
domestic and foreign meats, are subjected to ths KIS procesging requirersents and
tockniques, which ensure the product’s safety.

Comtyofmidnhbcﬁuwnldtquinhdeewonofmdmodghmmny :
considsration of the cosss associated with sogrogating products containing demestic or
forvign meat. Processars would be required 10 maintein & inventory of labels tellecting
mmblcwmmofwmmm”mthaigmm This weuld
place zn econamic burd=n on processors in the Usited States thet wonld be svesmally
pussed on to the consumer. mwwuldbeumemdthahbding
requiresnant without deriving any rea! bensfit

According to NFPA, new country of origin labeling requirements make linle sense i
torms of United States trade policy interests. Our foreign trading partners should be
expectad to view United States new requirecnents for sountry of origin labeling of meat
products a5 nan-ned € trade barriers which demand reciprocal labeling requisites ag focd
immported from the Unitad States. Other countries may require that food products
coutaiuiug w uall portivg of ueat of Uitad Stater uzigin Wibel e Aulsbed produt as
%Mafﬂ&"dhm&mahvﬁusmﬂhm&gh overtw other
countries' protectianist policies.

Ametican Frozen Food Institute (AFFL)

Pnbﬁcpoﬁcymwdhhle&ommmueumywnmwmwyof
origin labeling requirements becsuse they would place a new, and potentially contiieting,
hbeﬁngmquirmmontompmdumpmduuddmﬁ:znyﬁnhdmmimcm
mes! ingredient or s memt ingradiens derived from importad Livestock. In addition to
meeting the long-standing couatry of arigin marking requirements of the Tariff Act of
1330, new country of erigin labeling would require some AFFT members to tset now
marking requiremants of the Fedaral Mext Inspection Act, thereby placing the frozen
food industry under two different regulatory schemes for country of arigin marking.

AFF] bas stated that, although touted 45 a "eonmtmer right to knaw ikanm, snch tabaking
would not provide usefli] consumer informatien. Cnmwuldbcomdbyn
hban;-:quhmmtthﬂwouldrquinchmhup:wﬂbniﬂpan
companant, for sxanple, to be tabsled, "Product of the United States Imported meat
ingredicnt.”

Expanding marksts lbmdinausethuinbﬂitywrecdva,nmmdmrponﬁozm
M.ﬁub«cmmmhvmlmuﬁvmwodqm. Thase

markets, coupled with existing export markets, represent the largeat growth opportugity
Lot the dinneutic iswlustry. ‘The Unitad Sustvs should not adopt policies taz could be

detrimental o the growth of thess tmpon marks, sush a3 now country of origin labeling.
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S 1 labeling would cacouryge other covntrica to imposc similar, auti~competiive
requiremamnts on United States exports.

thcfu:thnpmmmtbodin&uuy.mhu Also expressed opposition to new
mandatory country of origin iabaling related 1o frech muscle cuts of beef and largb, as
well

g —

Pioponnuls ul uew coiul Y ulwigly Liieling (au ictivo, Iw&duq W GMA's switement,
contend tm:uch!nfcmﬁmhmuytowmy'commm‘ﬁgmtah}cw.' o
Huymu-. GMA believes tha vary little information hag been preseuted which would

is critical to the United States aad food we continus to focus on
opunin'b-wmlﬂ:m,mtunchdn;mm.' G)Mhth:rﬂnadthltwunuyot
udgin L would incresse costs 1o food retallers, and congummers

Pwdmeu'aglnlﬁmam

MonmuMhmmﬂwi-&npmmiuwth&:W. The
mmdthnauerywholudammsmmbywhichmmmdotb«m”lim
mwmmmmmmlh.

N -
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no meaningfial consumer benetit. The cost of segregating, storing aad labeling Unitea
Smmndﬁnpomdmeatpmdnmﬁnimpouevenbinianhlddiﬁmﬂ.umnm
costs throughout the United States mest end retail industries. Producers who are secking
s marketing nichs by promotion can already voluntarily label the origin of thair producy
(i.s., the beef fom Nebraska program).

hmedrequimmfurhbdin;mntyofmip‘nwuldmobﬁngw»mﬁx
government enforcement, accarding to FMJ, In a period of declining budgets and
nﬁnndiznﬁonufguvqumm programs, FMT halieves that it i difBicnlt to justify
increased enforcermant costy that vield no bensfit

mwppomiuviews,inpm,ﬂnooghmnmmvmwmnmdu:hm. FMI
eonducaawuwnacmveylnlmuyud!-'ehm:ryof-mhywthatiadedpdtn
idextify the changing needs and priorities of the Americar consumer. The report of the
mcyhutﬂﬂad"desin&nUnihdSm:CmmaMﬁmdumdthe
Supermoarket.” Thism-y:mhmisuuﬁnmviamm while explocing new
wreas that curvently affect shoppers and are lkely © do so in the faturs. These surveys,
mummomchhumamzm&uewmyotdﬁnuanMe,mnwnm:
on:oftehpimuonmcnindsommﬁcmcomhmm. Survey resuhs
consistently indicate thst the top three criteria driving consumer purchases are freshness,
quality/appesrancs, and price.

M b-li-va.uut satiug the cowitiy of uiigiu uf & foud gruduit on retai] Iubeling will not
enhance food safety. There is rizply 2o evidence that existing requirements fa] to
protect food safety concerns in 8 munner which pew country of arigin Libsling would fix.

Mfmﬂwmumumco\myofmgmubeﬁngmmmumemm
temms of United Statos trude poliey, FMI indicatod that the Unitod States bas been »
luduinmkiueﬁmimﬂunofhdebmiu&apedlllydmutmmcdminﬁmqm
United States goods and aervices. FMT belicves that new required country of crigin
labeling would set a precedent with broad ramiSicarions. Currently, the European Uniop
ucmdddqmmuydcdginhbeﬂu;npﬂsﬁmmdlﬁmpﬁnghjuﬁfy&m
nuobm-iuonduhuisof”m'dwwhnw.‘ If ths United States were o
eqtablish mandatory eountry oflabeling, thess messsures would undermine our nation's
credibifily {n wude disputey, such ws Wbeling fr growth bormones, pestcides, and

- 4 Qrennizasi
Publis Voise for Food & Health Policy (Public Yoice)
Public Voice's Imemet website contained policy statamerns on a variety of issues of

cencern to some consumers, bt revealad 5o official stated public policy position
regarding new mandstory country of arigin lzbeling requirements. However, when

3
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contacted, 8 spokcspersan for Public Voics stated that the organization supparts full,
clewr, and informative labeling on food In general, their view is the meore iaformation on
the label, tha bettar. ‘Iherefore, Public Volce has sxid thas it doer not oppose requiring
counvy of arigin labeling.

However, according to smicmonts ade by officials at Puiblie Vriice, enuntry of origin
Jabeling sbould not be viswsd as & solution to possibls problems with the safaty of
imporied foods. Much more impurtun fin food safcty purposss are "squivalency
-sutbority” for FDA and “taceback” authority. Equivalency autherity would allow FDA
o require countries to have food afity sysems equal to ouws own before they can export
Sod tn the Tinited Sates. Tinder the traceback concept; 1abaling on all foods - domestic
ard imported - would provide ideatification of the processor or fazm of origin, if the food
is implicated in an oubreak of food barne illnoss. Public Vaice hos said that it would be
- much move helpful for Coqgress 1o require traceback labeling than country of arigin
labeling. '

Center for Science in the Public Interest (CSPT)

CSFI's Internet website revesled no official pelicy statement or position statement
regarding new mandasory country of origin labeling rayulrewiculy G food products.
Howeves, 2 spokespervon for CSPY sated that the orgaaization is supporting specific
legiglarive activities related to country of origin labeling for importad freah produce.

. CSP1 officialy indieatad that, hecause of similarities between imported fresh produce and
imported freah mess products. it would seem to be logical that CSPI would support
couttry of arigin labeling for those produsts as well, although it docs not have an officinl
steted position s this tima.

Natiopal Consumers League (NCL)

Ax official public policy statement was not available on the Ixternet websits made
availahle by NCL. However, s spokesperson for NCL stated that, although there is not 2
public policy smtemaent or position paper postad on its website, NCL supporls oualry of
origin labeling, especially as it relates to impertad fresh fuits and vegetables. The
coocams of the organizetion relate specifically to growing practioss in loss develsped
conxtries, .g., pesticide wse and waier quality of irrigation wter, that might not be equal
o standards sot for the United States. To the extent that labor prectices md farmvmigrant
wuthet cuuditioas are being cousldered in the growing practices of Sood commoditics, tic
counwry of erigin would be en fmportsnt pisce of infbrmation for consumers to have.
Consumers might want to kmow the origin of food cammodities as infbrmation that might
bs impartant in making purchasing dscisions regarding products from certain countries,

Ths NCL spakesperean stated that NCL was swars of #SIS equivalency standards and
that NCL does not believe that frash beef and Lamb muscle cuts pose the same kind of

foad aafRty (850 a5 presearsd by fresh produce. Although such lubeling would o
pecessarily make meat products safer, it would inform consumers about where the
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.Fltduuumeﬁvmudnu'ynbcucﬁdunbolupmofmbwkinthowmoffaod
bome illness. :

Otier Views

Although tks USDA/FSIS did not actively solicks comments from individuals during the
cowsse of proparing this Report, several individuals contacted USDA/FSIS to express
concamns regarding oew mandstory coungy of ariyin lebeling, Thres ludividuals
provided written views. Theee individuals were (1) g veal processor/packer, (2) a
"Ugitad States lamb” processcrpacker and (3) & rogional meat processor sad sausage
magufasturer, Racsue their cammentx provide scens insight into various issues of
m‘nbwpcmowwkmthuremﬂom subject sddressed fn this report,
ulbeit auscdotal in nature, summaries of esch is included.

Vea! Processor/Packer

Cumuhmthevedpmcmorlpukcmuthnhcmlnhemuoﬁmplm
sad monitoring the pregeam are unjustified Adrinistration would be difScult becguse
bihyulmbouih:htheUﬁMSumdﬁpdanm&t&ding. Canadicn -
b»ymmmmomypn}nwmwmswmm Finished calvos may be
lhugb&dh%ﬂorlﬁppd&h%dsmhrmcuﬁni. It would be
difficult ©o WMyWhnhndwhaismt"muﬁcmdm."

Themnunowd.thuug-g:ﬁansymmwoddbenq\drdmdwouldbe _
axpasive. Suws gouad products arc biended waking formulating and labeling &ifeul:,
Thero would be additicnal costs for new boxes, naw labels, and other packaging materials
that would increase prices for the consumer. Finally, mandatary country of origin
lnbeﬁm.inmispnkeﬂviow.woumuconmb fair international trading, the “Free

United Stazes Lamb Processos/Packer D

The lamb processor/packer, wEo proceases exclusively "United States Jamb,” stated that
hcﬂnu;htﬂmthccmhwolvedﬁrmmmdm:yeomuyofaﬁgmhbeﬁn;wﬂdh
8 "wash.” His coropetition is from i producty, especially producty from Australia
and New Zegland. mwm&mbhwhtmumcupmlmbmm
ear would be moniiiuriug grocery sies whae st uf the coauty of origin labeling
would need to be applied. Beuusqcmmﬂy.ﬂmhnmhmbdmmhwm
myamofodﬁnhbdmwhmhhmhﬁem.cmcmtuuwiehh
and which is pot impotted. On}ymomm-ubnbdm:ﬂpuhguwmiuﬁmumz
wmﬁnhmtobehbebd%mntryofoﬁdn. The processor/packer said that "he
would support sountry of origin labsling if the oomsumesr weare to get ecourate informetion

enfbreement o assure thar the labeling was not a ‘sharm'.” Otherwise, it would ealy be a
wﬁbmﬂn,papwmtburdm,ndmemmwmldbcmmn&mad. :
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Moeat Proceasor/Ssusage Mumufacturer

A regional meat processor and sausage magufecrer expressed opposition to new
country of origin meat lsbaling requirements. He stated that stan-up complimce with
nutrition lbeling requiremants cost hir amall company in excess of $50,000. He
wticipated that compliance with new country of origin lsbeling requirements would cost
kis cormpany mauch more. :

HemdtnlhemindnmyismcuMonmmhsuauapdomymma
----hofuunnyofud;inhbdhgwouldﬁllmthuhnuldmoﬂndumytobw. He
mdmdmmhmﬁﬂammnwmhﬁﬂmﬁmmmwﬂﬁn
and the strong poasibility tha! country of origin labeling will prompt retalistery rules by
He sated that tere is 0o expericnce of resexsth here or in any ether country that bas
demonstrated any benefits for sgricultural production as a result of country of erigin
labeling. He stated that snimal prodnction in the Tinited States soeds new world markets
o purchase our country's agricuitural production. Additional burdesome regulations
will only talsc costs with ow elfout uu pricas of farm cammoditics. The mest packing
ndustry calt zmuch befter serve our supplier-farmer and our customers by focusing on
food safety and the dovelopment of world markets. .

YL Statement of the Findiags and Conclnaions

Country of origin Iabling for importad meat and mest food products, as they move
through the food distrdbutian rhain, has heen an ares of interest for Federal legislative
badies, domestic livestock producers, and food manafictgers, distributors, and retailers
for muny yours.

There are no dat cr information that support enhanced food safery or wholssomeness as
a basis for- mandatery ecntry of origin labeling with regard to fresh tmuscle ciits of beef
" and lamb. In fact, systems and procedures exist in USDA’s ment inspection program to
Ashre Bat tmported Awah meat cuts are as safe and wholesome ae domartis product

Those tavoring the concept, primarily somie daments producery, bave anplivalond that
mh;nn'ﬂdumhow“iﬁhwndmutfoodprwm&quw
oonuinimpoaadmwmdmumhbcﬂnzwouldhbcommem:md,
choites when buying fhod.

Some Wnlwed sw vey dma support this view. Thare arc no date fom Unitod Swmtes
smdiu.hwem.cnwheﬂmmmmwﬂungtoplyhi;hapﬁcuhmonor

- country of origin labeling. Tomm,nmmammpwupmu
on their country of etigin, strong incanrive exists for industries {0 act without government
intervention, ie., cn & voluntary basiz. There is no svidence that the market for providing
sueh information has falled



fedenal, or faderally subsidized stmte-enfirced verification and saforcemant costs, For the
most pat, theae costs have not been quantified in the Report. There are many variables,
and costs could vary considerably.

'Benefls center atound conSumery’ rections t couniry ufurlyis Iabeliog o assume
consumer ences for domestic product, and t potential price increase; for
domastic produem,m if product arigin hldmﬂﬁd.mﬂsehmdbctmunpm
cvidncatmmmrhatupmﬂumpﬁ:amd-tdbyeowdmhhhbeﬁnxwin
occur of, that if it does, that it will be lage ot persist over the long term. There may bs
wsme beuvlil W domestic producers and consumars that arc &ifieult to quantify.

, g : . : '
LT T
ocigin labeling for beef emd lamb cuts sokd at the dometic rotail lavel, it is importust not
to lose sight of the ' .Mimpnalndlmlr_lnﬂ-ﬂuﬂnmhmoﬁhw
Staiss' intarngtional obl Mgmhbgdmmwuk.mthullnmym
sffectively challengs similar ons passed «nd enfurced by countries thet import
United States bes?. Comntry of arigin leheling requiraments impusc! by fureig:
countriss could also make Unitpd States mea products suscepdble %{%ﬂgﬁ
advartiaing progruzus. na;

foreign
TO GSSo
—Hg WO
Suremary and Recommendations Q%W(wm&o
. _ g Gl oe at sm\ﬁ%&:

{mpo

forward to consumers via higher prices. There would 2l30 be compliance and ,
enforcement coats to the government. The extent of these coss would vary depeading en
&cuhmof&:mﬂmqadmauﬂﬁomtofnbmwnd«mpléme -
sction. ,.

mmwmahomubcaﬁtmdomuﬁcndmifmmamponutommyof
origin labeling by purchasing domestic products in Hen of imported products. The sxtent
of Bace benefits wonld vary, dspending en the labeling scheme adoptad. The potential
bensSits wanld be sualler if enly ths products of importad carcazsss ware labeled, for
Sxample, than £ (e products uf wuuals iugpextad for slaaphter wers also required 1 be
labelsd. Hewsver, 2 more extensive labeling requirement eould also increase the costs to
industry.
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‘s Note to Roviewars: Ths following aptiax« are exclusive, Ls., policy makers will

need to sulccs one of the aptions for tndlusion on the report to Congress.

oment: | covts only il vp o of | paract

Bewmémtry of origin labeling is certain to impose costs and uncertuin to produce
hneﬁu.lteouldmhthevmmd&uu livestock industry loss competitive, aod the
weugioss should therefore not adopt the country of arigin labaling requirements
discussed in this report. The Congress should encounage industry mnd prodocers to adopt
voluntary labeling of products with their coustry of udgiu where tho use of such & label
will further expand the market for domeatic products sod to take other steps to improve
the competitivensss of United States agriculturs in domestic and wesld markets.

Option 2:

Given that country of origin labeling is certain to impose costs and uncertain to produce
qumu#mMCapuldewthmmu
While costs and henefiu are stainly important considarations, there are tlao other
hammphcymwhymmﬂnrhmbwteomnyofonﬂnhbehng
rwyuiaweats. Domestic produsers, for example, are tocreasingly concernad that the
mnbtummﬁﬂyndmmydoubtmmeﬁnofmmmd
trads. Cnnnﬂvof.onpnhb g could kelp resore produce; auﬁdnuecmtha:nukcz
md pp '

!hrldthtondmfwmmnabemﬂnpmdzm W&mﬂv m%g
AN

oounwy cfcdpn labeling would mbhﬂwnermmmm

wmu Sdu.%
If Congress decides © ensct country onp.nhbdmg. ths inistration urguthuit
uuhawmhmmmwwawmmamm

g‘l that minimiras *‘;"ﬁ © m&w The Administration would work clo OJ\ @
eogress to achieve tese gouls.
Opticn3: . . @&;‘F%mﬁ Cm@m& cem\ CF‘(N\?

Given that country of origin labeling is certain to impose costs and uncertain to produce
benefits, same might argue that Coagress should not adopt such labeling requirenents.
Hawc,ﬂupotnhdbeuﬁhef&mﬂynfmﬁnhbdmgmndalﬂym

which make & simple cost-beasfit analyris somewhat misleading. For example, domenti 2
pummmymmdﬁmdunnhtunmommfwlyndmy m

doub the benefits of increased intemstional trade. Country of origin labeling could belp
restors producers’ confidence in the markst a0d promote support for {nternational trade:
In sdditinm. many consgmers have an incroasing desire for addidopal information abour
the prodocts they purchase, and counzry of origin labeling would eaable those consumens



who preter 1o support domestic Industry «u upputunity to do so. Moreever, while
significant. costs and beefits are not the determinative criteris in evaluating whether
Federa] policy thould be changed, but rather cap belp to inform the development of
policies that minimize costs and maximiye henefits of a particular policy option.

The Administrarion reccrumesds that Congress should enact reasosable country of arigin
requitements that are consistent with internxtional obligations and that minimize the cost
W ~  onindustry. While this report focuses on mporied carcasses, the Adminisrativg slvo

beliervns the C’%wﬁdﬁ extending the requirement to jnclude live
A _ _ ng t
N o mmmmmwﬂmmwmummmxw%f
[ €., e st X

including develoning & reasonabie soforcament and complikuve scheme that docs not
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MEMORANDUM TO THE CHIEF OF STAFF 0CT 2 3 1997

FROM: SECRETARY AN’GJ KMAN @2&‘/ Cm_\

Subject: Count bf\ Origin La@ |
Senator Bob Graham;:e—r_;tgwrote you a letter regarding S. 1042, which would require

country of origin labeling of imported perishable agricultural commodities. You may be aware

that Congressman Sonny Bono has introduced identical legislation in the House (H.R. 1232).

The bill would apply only to fresh fruits and vegetables that are imported and sold as
fresh. Fresh produce that is imported and then processed into canned goods, for example, would
"ot be covered. While flexible in how its labeling requirements are met, the bill does require that

' domestic retailers inform consumers at the final point of salc of the country of origin of

perishable agriculture products and subjects them to fines for failing to do'so.

I want to make several points. First, country of origin labeling is not a food safety issue.
Food safety experts throughout the Administration believe that country of origin labeling would
not improve our ability to detect and control outbreaks of foodbome illness. It is possible thata
sophisticated system of bar coding would help from a food safety perspective, but mere country
of origin labeling would not. :

If the Administration were to support country of origin labeling, it should not do so on
the basis of food safety. One potential justification could be that consumers have the right to
know a product’s country of origin. However, some groups have expressed skepticism that
consumers do in fact believe that country of origin is important information. Other groups have
raised concerns that such labeling will be used to stigmatize imported food products through

_negative advertising campaigns. Finally, a consumer right to know argument could have
implications for other labeling disputes, such as our current disagreement with the European
Union over the labeling of products of biotechnology. '

Second, at the request of Senator Daschle, the Administration has recently agreed to
develop guidelines to assist the domestic meat and poultry industry in voluntarily labeling their
products as being of U.S. origin. We would prefer that a similar voluntary approach be
developed for perishable agricultural commodities. If the Administration were to support
Senator Graham’s legislation, it would be difficult not to support similar mandatory labeling
requirements for imported meat and poultry products.
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Third, industry and the retail sector are strongly opposed to country of origin legislation
because of the costs it would impose. While many agricultural producers support such
legislation, others do not. in part because of concern that country of origin labeling would be
used unfairly against U.S. exports. As you know, the U.S. exports nearly 60 percent more
agricultural products than it imports.

Fourth, the Administration has generally objected to country of origin labeling when it
has been considered by our trading partners. If the Administration were to support country of
origin labeling, it could be seen as protectionist by our trading partners and would obviously
limit our ability to object to such requirements in the future.

Fifth, it is possible to require country of origin labeling of imported products under our
GATT and WTO obligations, provided that all imports are Teated similarly, the difficulties are
reduced to a minimum, and the labeling does not seriously damage the product or unduly
increase its costs or decrease its value.

In general, Senator Graham's legislation appears to be consistent with U.S. rights under
" Article 9 of the WTO agreement. However, it is possible that an exporting country could
challenge these labeling requirements as unduly increasing the costs of their product, for
example, because the labeling requirements imposed on domestic retailers will (1) either be
passed on to the exporting countries, making their product less competitive, o (2) make
domestic retailers less likely to market imported products.

Sixth, the Department of Agriculture would be required to enforce Senator Graham’s
legislation, as well as any similar legislation on meat and poultry, without any additional
personnel or funding. At a time of limited budgets, we question whether this would be the most
effective use of our resources, particularly given the need to more effectively address food safety.

I appreciate the concerns that have given rise to this legislation, but I am concerned about
its potential adverse effects in terms of costs on domestic industry, possible export problems, and
resource implications with respect to food safety. I have directed USDA officials to develop
alternative legislation that would minimize these potential problems should the Administration
decide to support country of origin labeling. I expect this draft legislation to be ready for
interagency clearance by the end of next week.

Please let me know your thopg,hts. I would like to discuss this issue with you further.






March 8, 1999

MEMORANDUM FOR TOM FREEDMAN

FROM: DOUG MATTIE
OFFICE OF POLIZY DEVELOPMENT OPERATIONS

SUBJECT: Cellular Telephone Bill

Attached is the February telephone bill for the cellular telephone assigned to you. Please review
the calls listed and certify these calls were made for official business purposes.

You are responsible for reimbursing the government for the cost of calls made for other than
official business. Please review the list, highlight any calls that were not made for official
business and return this memorandum to me by March 15 with a check made payable to the U.S.

Treasury for the cost of those calls.

* Please note that this bill cannot be paid until your certification of official calls and
reimbursement check (if applicable) has been returned to me.

~

Please call me at x62018 with any questions. Thank you for your attention to this matter.

Attachment

All calls listed are for official government business.

Attached is my check for non-official calls. The remaining calls were for official
government business.

Signature Date
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INTRODUCTION AND SUMMARY

Consumers need more complete and accurate information about the food they eat. This is _
particularly true in developed countries where food has often been processed and packaged
before it is sold, making traditional assumptions about food quality and nutrition either difficult
or impossible to make.' Many nations have long required thét food labels disclose the name of
the food, as well as the ingredients, the net quantity of contents, and the name and location of the
manufacturer. More recently, some countries have instituted or are considering new
requirements for the disclosure of additional information pertaining to ingredients, product
quality, nutrient content, production methods, and more information about substances that may
cause adverse health effects. No single nation, however, requires food labels to disclose
complete information in all of these areas. The disclosure of such information would assist
consumers in making fully informed purchasing decisions and maximizing marketplace
competition.’ In some cases, such information is also necessary for consumers who wish to
improve or protect their health.

This report surveys recent developments in food labeling disclosure requirements around
the world.

. Chapter I discusses quantitative ingredient declarations. These declarations go

beyond the traditional list of ingredients by disclosing the percentage of key

ingredients that foods contain so that consumers can make informed purchasing
decisions.

' Julie A. Caswell, Uses of Food Labeling Regulations, Organization for Economic
Cooperation and Development (OECD) Working Papers, Volume V (1997) No. 100.
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Chapter II discusses nutrition labeling requirements. These requirements disclose
the amount of important nutrients in food products. Without information on the
nutritional composition of foods, it is extremely difficult for consumers to select
foods in accordance with dietary recommendations.

Chapter [II discusses requirements for dating of food products. Dating
requirements inform consumers about the freshness of food products and the time
beyond which a food begins to lose its nutrients and deteriorate.

Chapter IV discusses labeling of ingredients or additives that may cause adverse
health reactions in sensitive individuals. Food labels need to conspicuously
disclose the presence, and in some cases the amount, of certain ingredients and
additives, such as caffeine or monosodium glutamate, so that sensitive individuals
can avoid or limit their intake of those substances.

Chapter V discusses a variety of labeling requirements concerning how a food has
been produced. Such requirements disclose whether a food was irradiated,
contains genetically engineered ingredients, is organic, or was produced in
accordance with religious laws. This information may be important to consumers
for a variety of reasons.

These topics are not intended to represent a complete list of all possible food labeling

reforms. They do represent, however, some of today’s leading controversies in the area of food

labeling regulation.

Each chapter discusses the need for a particular type of information to be disclosed on

food labels. These discussions are followed by a brief survey of current regulatory policies of

various developed countries, as well as an explanation of any applicable standards of the Codex

Alimentarius Commission (Codex).” Each chapter concludes with recommendations for action

by national regulatory authorities.

? The Codex Alimentarius Commission, a subsidiary body of the Food and Agriculture
Organization (FAO) of the United Nations and the World Health Organization (WHO), develops

international food safety and quality standards.

2 The Center for Science in the Public Interest



As nations strive to harmonize food labeling requirements on an international basis,*
efforts should be made to ensure that requirements are harmonized in an “upward” direction and
reflect regulatory policies that best provide consumers with the information they need to make
informed purchasing decisions. Because some nations already require the disclosure of some of
the information discussed in this report, countries should leam from one another and incorporate
the best requirements from around the world into their national regulatory programs.

The United States, for example, should adopt plans for requiring quantitative ingredient
labeling and freshness dating as required in Europe. The U.S. should also adopt more
informative disclosure requirements for the labeling of production processes. In turn, the EU
should consider requirements for mandatory nutrition labeling. All nations should proceed with
improved disclosure requirements for the labeling of ingredients or additives that may cause
adverse health effects.

The Codex Alimentarius Commission could help facilitate such developments by
increasing efforts to ensure that international standards are based on the premise of “upward
harmonization.” International trade agreements encourage nations to support food labeling
standards developed by Codex and to adopt such standards as domestic requirements.” Thus,
Codex has a special role to play and should take the lead in ensuring that nations learn from one

another and that food labeling standards are upgraded to world-class levels that embody the best

‘Fora geheral discussion of international harmonization, see Scott H. Jacobs,
“Cooperation for an Interdependent World: Issues for Government,” in REGULATORY CO-
OPERATION FOR AN INTERDEPENDENT WORLD, 15-46 (1994).

’ See, e.g., Uruguay Round Agreements Act, Pub. L. No. 103-465 (codified as amended at
19 U.S.C. §§ 3501 er seq. (1994)).

3 The Center for Science in the Public Interest



consumer protection requirements from around the globe.

The development of such standards would help raise consumer protection standards in all
countries and would discourage trade disputes in which one nation argues that another nation’s
consumer protection requirements are too extensive and constitute an illegal trade barrier.® This

effort would help further Codex’s mission and will, hopefully, drive Codex’s agenda for the 21st

century.

¢ Product labeling and related health and safety regulations can be challenged as a barrier
to trade under the Agreement on Technical Barriers to Trade and/or the Agreement on the
Application of Sanitary and Phytosanitary Measures.

4 The Center for Science in the Public Interest



CHAPTER I: QUANTITATIVE INGREDIENT DECLARATIONS

A. The Need for Quantitative Ingredient Declarations (QUID)

Most, if not all, developed countries require packaged multi-ingredient foods to be
labeled with an ingredient list. Typically, ingredients must be listed in descending order of
proportion by weight in the food. However, this requiremenf does not provide consumers with
full information. Some nations have determined that consumers also need information about the
percentage of ingredients contained in a particular food. Disclosures requiring such informatién
are referred to as quantitative ingredient declarations (QUID).

QUID informs consumers if a particular ingredient is present in a significant amount. For
example, the first ingredient of a product might be listed as water. Simply listing ingredients in
order of predominance does not inform consumers whether water comprises closer to 30% of the
product or 90% of the product. But QUID informs consumers exactly how much water the
product contains, enabling them to make more educated purchasing decisions.

QUID is necessary for consumers to compare th¢ relative amount of ingredients between
seemingly similar products. For example, two different brands of spaghetti sauce may both list
the first two ingredients as water and tomatoes. Yet one brand may contain 50% water and 40%
tomatoes, while the other brand may contain 70% water and 20% tomatoes. Since this difference
is not detectable from the ingredient list alone, QUID is necessary to indicate clearly the
proportion of ingredients in the products, allowing consumers to select the food with the greater
amount of desirable ingredients.

Furthermore, QUID is essential to rectify misleading claims on food labels. Many labels

5 The Center for Science in the Public Interest



imply, through words or pictures, that the food contains significant amounts of meat, fruits,
vegetables, or whole grains -- yet those ingredients may be present in only trivial amounts, if at
all. For example:

. In Canada, a bottle of Libby’s Strawberry Real Fruit juice contains more water
and sugar than fruit juice. Based on the name, consumers might logically assume
that the beverage contains 100% fruit juice, when in fact it contains only 21% fruit
puree. :

. In the United Kingdom, the main ingredient of a product called “Minced Meats”
is chicken. A 1997 survey revealed that 92% of shoppers were m151ed by the
name of this product.’

. In the United States, the front label of Kellogg’s “Nutri-Grain Cereal Bars” states
that the bars are made with “whole-grain oats” even though the bars actually
contain more enriched white flour than whole oats. Based on this claim, many
consumers might assume that the bars are a good source of whole grains.

QUID reduces the likelihood that consumers will be misled by better indicating the actual
amount of ingredients in those foods. Moreover, requiring food companies to disclose the
relative quantity of ingredients also enhances competition, which will result in better products.
In sum, QUID provides consumers with the information they need to make informed purchasing
decisions, decreases the probability that consumers will be duped by exaggerated claims and
provides manufacturers with the incentive to increase the quality of food products.

B. Examples of QUID Labeling

1. European Union

The European Union (EU) has taken the lead in this area by issuing a directive requiring

7 Co-0P, THE LIE OF THE LABEL 6 (1997).

6 The Center for Science in the Public Interest



QUID for many foods.® The EU’s 1997 directive requires QUID “where the ingredient or
category of ingredients concefncd appears in the name under which the foodstuff is sold or is
usually associated with that name by the consumer.” For example, the amount of strawberries
in “strawberry yogurt” and the amount of vegetables in “spring rolls” must be disclosed."

QUID is also required “where the ingredient or category of ingredients concerned is
emphasized on the labelling in words, pictures or graphics.”' For example, if a food is
described as “made with butterf’ or features pictures of strawberries on the label, the amount of
those highlighted ingredients must be disclosed. '

The quantity of an ingredient must also be stated “where the ingredient or category of
ingredients concerned is essential to characterize a foodstuff and to distinguish it from products

13 This provision applies

with which it might be confused because of its name or appearance.
when the composition of products that are marketed under the same name vary from one

Member State to another. '

8 See Directive 97/4/EC of the European Parliament and of the Council amending
Directive 79/112/EEC on the approximation of the laws of the Member States relating to the
labelling, presentation and advertising of foodstuffs, Article 1 (January 27, 1997).

® Id. at Article 7(2)(a).

1° Ministry of Agriculture, Fisheries and Food, Draft Guidance Notes, July 1997, United
Kingdom, Sec. 13 & 15 (hereinafter Draft Guidance Notes). The guidance notes are for purposes
of providing informal, non-statutory guidance on QUID and should not be taken as an
- authoritative statement or interpretation of the law.

"' Directive 97/4/EC at Article 7(2)(b).
"> Draft Guidance Notes, supra note 10, at Sec. 16.
" Directive 97/4/EC at Article 7(2)(c).
" Draft Guidance Notes, supra note 10, at Sec. 18.

7 The Center for Science in the Public Interest



The EU directive requires that the quaﬁtity indicated be expressed as a percentage and
correspond to the quantity of the ingredient or ingredients at the time of use."* This information
“shall appear either in or immediately next to the name under which the foodstuff is sold or in
the list of ingredients in connection with the ingredient or category of ingredients in qucstioﬁ.”"’
When the declaration accompanies the product name, it is not required that the declaration be on
the principal display panel or that the lettering be of a partic.ular size. It is sufficient that the
infoﬁhation be provided with the product name anywhere on the label, as long as the
infonﬁation is easily visible, clearly legible, and indelible.'”

QUID is not required for ingredients that are used in small amounts for the purposes of
flavoring,'® natural constituents of foods (such as caffeine in coffee) when present in their
natural proportions, or ingredients mentioned in the name of a food that have not been used in
the manufacture or preparation of that.food.l9 Membefs of the EU must comply with this
directive no later than February 14, 2000.

The following food labels illustrate the use of QUID labeling.?

' Directive 97/4/EC at Article 7(4).
' Id. at Article 7(5).
'" Draft Guidance Notes, supra note 10, at Sec. 41.
" Directive 97/4/EC at Article 7(3)(a).
' Draft Guidance Notes, supra note 10, at Sec. 41.
% France has already implemented QUID legislation, see Co-op, supra note 7, at 4.

8 The Center for Science in the Public Interest
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The ingredient list of this French snack product informs the consumer of the percentage of
the key characterizing ingredient - potato flakes.



The ingredient list of these cookies informs consumers of
the percentage of butter (23% ) and fresh eggs (5%).



2. Thailand

The EU’s directive on QUID labeling represents a major development in food labeling
requirements for fully developed countries. Thailand, however, had required full percentage
ingredient labeling of food products more than a decade ago. The Thai regulation requires that
the percentage of each essential ingredient contained in produgts sold directly to consumers be
disclosed on the label.' This requirement goes beyond the EU directive as the percentage of
every major ingrgdient must be disclosed. The following pages contain labels illustrating
Thailand’s percentége ingredient labeling requirement.

3. United States

In contrast to the EU and Thailand, the U.S. basically requires only that ingredients be
declared on food labels in descending order of predominance by weight.2 In a few situations, a
percentage ingredient disclosure is required. Under U.S. law, beverages that purport to contain
fruit or vegetable juice must list the percentage of juice that the beverage contains, peanut
spreads must indicate the percentage of peanuts in the spread; olive oil blends must indicate the
percentage of olive oil contained in the blcnd; and seafood cocktail must include the percentage

of the seafood ingredients present in the cocktail.””> While the U.S. Food and Drug

*! OFFICE OF AGRICULTURAL AFFAIRS OF THE USDA/FOREIGN AGRICULTURAL SERVICE,
THAILAND: FOOD AND AGRICULTURAL IMPORT REGULATIONS AND STANDARDS (Fairs) 9 (July
1997). :

221 C.F.R. § 101.4(a)(1) (1997). However, ingredients present in amounts of 2 percent
or less by weight do not need to be listed in descending order of predominance, but may be listed
at the end of the ingredient statement following an appropriate quantifying statement, such as
“Contains 2 percent or less of.” Id. at § 101.4(a)(2).

B Id at §§ 101.30, 102.23, 102.37, 102.54.

11 The Center for Science in the Public Interest



The label of these Thai peanut cookies clearly discloses the percentage of peanuts (10%) as
well as the percentage of all other major ingredients



The label of this Thai cracker product clearly discloses
the percentages of all major ingredients.



Administration (FDA) encourages food companies to voluntarily provide percentage ingredient
labeling on all foods, few if any have done s0.2* However, American-based food companies
doing business in Thailand and other countries where quantitative ingredient disclosures are
required do routinely provide such information to consumers.

The U.S. FDA clearly has the authority to require QUID to remedy misleading labeling
practices. First, U.S. FDA regulations require that the comrﬁon or usual name of a food
accurately identify or describe the basic nature of the food or its characterizing properties or
ingredients.”> Moreover, U.S. FDA regulations require that the common or usual name of a
product shall include the percentage of any characterizing ingredient when this percentage has a
material bearing on product or consumer acceptance, or when the labeling creates an erroneous
impression that such ingredient is present in an amount greater than is actually the case.?
However, the agency has declined to usé this authority to require QUID to clarify misleading
labeling practices.

4, Codex

Codex standards require the declaration of the percentage of ingredients whenever the
food 'l.abcl places special emphasis on the presence or low content of a “valuable and/or
characterizing” ingredient.”” However, a reference in the name of a food to a particular

ingredient does not in itself constitute “special emphasis,” nor is percentage labeling required

* See 58 Fed. Reg. 2865 (1993).

%21 C.F.R. § 102.5(a) (1997).

% Id. at § 102.5(b).

*” CODEX ALIMENTARIUS COMMISSION, Codex Alimentarius Vol. 1, Section 5.1 (1995).

14 The Center for Science in the Public Interest



merely if a reference is made to an ingredient that is used in a small quantity or only as a
flavoring.
C. Recommendations for QUID Labeling .

Ingredient labeling regulations around the world should be upgraded to reflect the best
aspects of the EU’s QUID requirements and Thailand’s percentage ingredient labeling
regulations. Food labels should not only list all ingredients, but should also state the percentage
of all major ingredients, i.e., those that comprise 5% or more of the total weight. The
percentages for those ingredients should be included with the ingfédient list.

In addition, ingredient labeling requirements should incorporate some of the theoretical
aspects of U.S. regulatory requirements that could help prevent deceptive label claims. Thus, if
any ingredient appears in the name of the food or is highlighted on the label through words or
pictures, the percentage of this ingredient should also be listed in immediate conjunction to such
statements or pictures. For example, a product called “Blueberry Waffles” should disclose the
percentage of blueberries contained in the product in immediate conjunction to the name.
Similarly, a bread that claims to be made from “natural whole grain goodness” should disclose
the percentage of whole grains in the product. The percentage declaration should be located in
immediate proximity to the name or claim in which the ingredient is mentioned or implied and
should be in type no less than one-half the size of that name or claim. It is essential that the
disclosure be included near the claim, rather than the ingredient list, as consumers may base
their purchasing decisions on claims made on the front label without consulting the list of
ingredients.

In sum, nations should build on progress being made by the EU and the example set by

15 The Center for Science in the Public Interest



Thailand and provide consumers with better information about the ingredients contained in food
products. As consumers around the world come to depend more and more on pre-packaged

processed food items, such information becomes increasingly important.

16 The Center for Science in the Public Interest



CHAPTER II: FRESHNESS DATING

A. The Need for Freshness Dating

Most dgvelbped countries (with the notable exception of the United States) require that a
date appear on food labels, which usually represents the time after which the food manufacturer
cannot guarantee the freshness of its product. An example of a freshness date may be “Best if
used by June 1, 1998” or “Use before March 3, 1999.”%* Exact requirements for freshness
dating vary. Some countries require dates on products with a shelf life of 90 days or less while
others require dates on most pre-packaged foods including frozen items.

Freshness dates primarily provide consumers with a means to judge the quality of a food
product by determining when it was produced or how long it has been on store shelves. As
international trade in food increases and foods are transported over greater ahd greater distances,
the disclosure of such information becomes increasingly important.

Surveys show that consumers want freshness dates on food labels. According to one
recent U.S. survey, consumers place a high priority on purchasing dairy, bakery, deli and other

foods that are at their peak freshness.” Another survey in the United States found that one of

?® Freshness dates are not absolute; the food may still be edible or taste good beyond the
date that appears on the package. However, if a product is not stored properly, it may become
stale even before the given freshness date.

- % Stephen Dowdell, Looking for a Date, SUPERMARKET NEWS, June 17, 1996, at 27.
American Consumers were surveyed for Supermarket News by the American Research Group,
Charleston, South Carolina. Respondents were questioned about preferences and shopping
habits regarding produce, meat, seafood, dairy, bakery and deli items. Responding to the
question of which food qualities they considered most important when choosing where to shop,
they said freshness was the most important, backed if possible by a sell-by date.

17 The Center for Science in the Public Interest



the top ten reasons cited by consumers for selecting a supermarket is the number of products
having freshness dates.*

A survey conducted by New Zealand’s Ministry of Health in 1995 determined that
freshness dates were the most frequentl}l/ scrutinized element on food labels.*' In fact, more than
three-quarters of the respondents said that they always or ofien look at the freshness date at the
time of purchase. Moreover, 91% said they wanted freshneés dates on all or some longer-life
foods, and 77% wanted freshness dates for longer-life frozen foods.?? At the time of the survey,
New Zealand only required date-marking for foods with a shelf life of less than 90 days.*

Freshness dating may also play a role in matters concerning nutrition and food safety.
Every food has a shelf life -- even frozen foods deteriorate over time.>* As a food ages, it loses
some of its nutrients. While nutrient loss varies greatly depending on the nutrient, the food, and

storage and handling conditions, freshness dates, nevertheless, serve as a valuable guide for

* Ryan Mathews, Are Supermarkets Missing the Boat?, PROGRESSIVE GROCER, Apr.
1997, at S39.

' N.Z. Survey Assesses Consumer Attitudes toward Food Labels, WORLD FOOD
CHEMICAL NEWS, Apr. 3, 1996, at 11. According to the Australia-New Zealand Food Authority,
“[d]ate marks were the most widely recognised, frequently used, and highly valued label
elements tested.” AUSTRALIA-NEW ZEALAND FOOD AUTHORITY, DEVELOPMENT OF JOINT
AUSTRALIA-NEW ZEALAND FOOD STANDARDS AS PART OF THE PROCESS OF THE REVIEW OF THE
FOOD STANDARDS CODE, DATE MARKING OF PACKED FOOD, FULL ASSESSMENT REPORT
PROPOSAL P139, February 1998, at 8 (hereinafter ANZFA Report).

** N.Z. Survey Assesses Consumer Attitudes toward Food Labels, WORLD FOOD
CHEMICAL NEWS, Apr. 3, 1996, at 1 1.

¥ ANZFA Report, supra note 31 at 10.

* Telephone interview with Robert Gravani, Professor of Food Science at Cornell
University (Dec. 19, 1997).
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consumers.*’
B. Examples of Freshness Dating Requirements

1. European Union

The EU requires many types of foods to indicate the “date of minimum durability,”
which is usually expressed as “Best before ...” or “Best befo;e end of ...” followed by the date
until which the food will keep its “specific properties when properly stored.”® Foods that are
highly perishable must have “Use before” followed by the date after which the product should
not be used.” Furthermore, storage directions must be placed near the freshness date if this
information is needed to maintain freshness for the specified period.*®

2. Japan

In 1995, Japan began enforcing a new date-marking system that requires food labels to
have either a “Best before” date or an “Expiry of consumption” date, with the latter being used

for those foods whose quality changes rapidly and should be consumed soon after

% In most cases, out-of-date foods are still safe to eat. There have been reports of
incidents, however, that implicate the sale of out-of-date foods with safety concerns. See, e.g.,
Polly Graham, Horror in Store: The Mirror Investigates Scandal of Old Food for Sale, THE
MIRROR, Sept. 18, 1997, at 6. Such reports may indicate that in some cases, date marking may
serve an important food safety function.

%1979 0.J. (L33) 7. The EU policy covers all “foodstuff,” but does not require the
following foods to have a freshness date: fresh fruits and vegetables, including potatoes which
have not been peeled, cut, or similarly treated; wines; beverages containing 10% or more by
volume of alcohol; bakers’ or pastry-cooks’ wares that are normally consumed within 24 hours of
their manufacture; vinegar; cooking salt; solid sugar; and confectionery products consisting of
flavored and/or colored sugars.

37 Id

®Id.
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manufacture.” The law applies to all foods, including raw, processed, dried, canned and frozen
foods. Tn the case of those products bearing “Best before” dates, the date is not meant to be the
last day to eat the product, but rather it is to be used as a guideline for consumers.

Before 1995, Japan’s requirements were less helpful to consumers because either the
pack date, or the date the food was produced, could be printed on labels. Japan changed its law
in 1995 so that consumers would have a better understanding of how to use date markings on
food labels.

3. Canada

Canada requires a “Best before” date on all pre-packaged foods with a durable life of 90
days or less, with the exception of prepackaged fresh fruits and vegetables, vending machine
foods, individual portions of food served by restaurants and airlines, and donuts.*' The
Canadian regulations define the “Best Before” date as the period throughout which a food will
retain its taste, nutritional value, and normal wholesomeness when properly stored. *?

F oodé that are packaged at retail and have a durable life of 90 days or less may be
labeled with either a durable life date and any necessary storage instructions or with a packing

date and durable life information. This information may be placed on the label or on a poster by

3% JAPANESE AGRICULTURAL STANDARD, LABELING SYSTEMS FOR PROCESSED FOODS IN
JAPAN: AN OVERVIEW 6 (Mar. 1995).

“Id. at 8-9, 15-16.

‘I AGRICULTURE AND AGRI-FooD CANADA, GUIDE TO FOOD LABELING AND
ADVERTISING, Sec. 2.10 (Mar. 1996) (hereinafter Canada Guide).

“21d.
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the food.*

4. United States

In contrast to the European Union, Australia, New Zealand, Canada and Japan, the
United States does not have any type of national requirement for freshness dating. In 1976, the
U.S. FDA contemplated requiring some type of date marking system as a way to improve food
labeling,* but no such requirement was ever instituted.* Furthermore, only fourteen U.S. state
governments require freshness dates to appear on some products.* Several of those states
follow the guidelines provided by the U.S. National Conference on Weights and Measures
(NCWM), an organization that has develop'ed- model open dating regulations. The NCWM’s.
model regulations call for date labeling of pre-packaged perishable foods and for optional date
labeling of non-perishable pre-packaged foods.*’

The absence of a national freshness dating requirement in the U.S. is somewhat ironic

considering that U.S.-based multi-national companies, such as Nabisco and General Mills,**

“ Id at Sec. 2.10.2.
* 44 Fed. Reg. 75,990 (1976).

* Infant formula, however, does require freshness dates to appear on each bottle. 21

C.F.R. § 107.20 (1997). This subsection requires that all infant formula have a “Use by __,”
date, the blank to be filled with the month and year that the manufacturer, distributor or packer of
the infant formula has found that the formula will contain the same quantity of each nutrient that
is on the label and will be of an acceptable quality.

“ NAT’L CONFERENCE ON WEIGHTS AND MEASURES, SUMMARY OF STATE LAWS AND
REGULATIONS IN WEIGHTS AND MEASURES, UNIFORM LAWS AND REGULATIONS 4-6 (Sept. 1996).

7 Id. at 119-120.

* These companies voluntarily provide freshness dates on some of their products but fail
to provide dates on other items sold in the U.S.
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routinely provide freshness dates on various products sold outside the U.S. while failing to
provide that information on the same products sold to consumers within the United States.
Examples of U.S. food products that carry date marks when sold outside the U.S., but that fail to
carry such information when sold in the United States, are depicted on the following pages.

5. Codex

Codex standards provide that the “Date of minimum durability” be declared, which
consists of the day and month for products with a minimum durability of not more than three
mbnths, and the month and year for products with a minimum durability of more than three
months.* If the product needs special storage conditions in order to preserve the food, these
instructions must be placed on the label.*

The date. shall be preceded by the words “Best before” where the day is indicated or
“Best before end of” in all other cases.”’ The date must be in an uncoded numerical form;
however, the month may be displayed by letters in those countries where such use will not

confuse the consumer.*?

* Codex General Standard for the Labelling of Prepackaged Foods, Codex Alimentarius
Volume 1A, Sec. 4,4.7.1 (1995). Codex does not require certain foods to have freshness dates.
These foods are the same foods that the EU does not require to have freshness dates, except
Codex exempts one additional food item: chewing gum. Id. at Sec. 4.7.1(vi).

5 Id. at Sec. 4,4.7.2.
' Id. at Sec. 4,4.7.1(iii).

52 Id. at Sec. 4,4.7.1(v).
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This brand of American crackers sold in Singapore carries an expiration date.
However, the U.S. government does not require that a date mark appear on the label of this
product when it is sold in the United States .



The label of this American brand of processed potatoes sold in Singapore
carries an expiration date.
However, the U.S. government does not require that a date mark appear on the label of this
product when it is sold in the United States



C. Recommendations for Freéhness Dating

1. Freshness dates should appear on all perishable food products and most
non-perishable food products

Many of the countries that have freshness dating requirements exempt certain categories
of foods. However, manufacturers should be required to place freshness dates on all perishable
products and most non-perishable products. Even canned foods that have a very long shelf life
need freshness dates because they can still lose nutrients over time.”> And even for foods that
do not lose nutrients, consumers often wish to buy and eat more recently produced food
products.

2. Freshness dates should be clearly and uniformly disclosed on food labels

The types of dates that appear on packages, and the nomenclature used to describe such
dates, vary greatly. Some countries describe freshness dates as “expiration” dates, whereas
other countries refer to them as “dates of minimum durability.” Some U.S. manufacturers place
freshness dates on their products that explain the meaning of the date, but other manufacturers
just place a date by itself with no explanatory information. In some cases, codes that only the
manufacturer or retailer can decipher are used in place of dates. Furthermore, even an actual
date by itself is of little use to consumers because it could indicate the date the food was packed
(pack date) or the date by which the retailer must sell the food (sell-by date).

A national U.S. survey discovered that most Americans are confused about expiration

53 For instance, after one year, canned vegetables that are stored at 65° F (18° C) lose
approximately 10% of their vitamin C; at 80° F (27° C), canned vegetables can lose as much as
25% of their vitamin C. Audrey D. Hylton, Take Stock of Kitchen Cupboards, THE PLAIN
DEALER, Feb. 5, 1997, at 1E.
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dates that appear on foods.”® Two-thirds of Americans think that the date on cans (e.g., “DEC
04” or “December 4, 1997”) denotes the last day the food can safely be sold; another third
believe that the date is the last day that the food can be safely eaten. However, the date
generally refers to food quality, not safety.*® In order to avoid confusion over the meaning of
dates, freshness date markings need to be accompanied by appropriate explanatory terminology.

In sum, labels on all perishable and most non-perishable foods should bear a date
marking that is clearly legible and easy to understand. All freshness dates should have
accompanying explanatory information, such as “Best before (date)” or “Use before (date).”
Freshness dates should be easy to locate on the label and should appear in a uniform place,
preferably the principal display panel. Where the validity of the date mark of a food depends
on its storage, storage instructions for that food should accompany the freshness date. Both
Codex and the EU require that storage instructions accompany the freshness date if the validity
of the date is contingent on how the product is stored.

The U.S., in particular, appears to be lagging behind many other developed countries of
the world in this area of food labeling regulation. American consumers deserve the same
information that is routinely provided by U.S. based food companies to consumers in other parts
of the world. The U.S. government should bring its regulatory standards in line with those of

other developed countries and require the disclosure of such information in the U.S.

* Food Poisoning: A Third of the Nation Tempts Fate When They Eat Take-Out
According to Prevention/NBC Today - Weekend Edition National Survey, PR NEWSWIRE, July
21, 1997 (available in NEXIS Library).

55 Id

26 The Center for Science in the Public Interest



CHAPTER III: NUTRITION LABELING

A. The Need for Nutrition Labeling
When societies become more affluent, traditional dietary patterns often change as
consumers begin to incfeasingly rely on pre-packaged processed foods. As a result, diets often
become higher in calories, fat, saturated fat, refined carbohy&rates, and sodium. Diets high in
- calories, fat, and sodium are associated with the increased prevalence of heart disease, diabetes,
obesity, hypertension, and some cancers.*® Not surprisingly, diet related diseases are widespread
in many developed countries.
Cardiovascular disease is the leading cause of morbidity and premature death in
~ developed countries and is responsible for more than 12 million deaths each yéar -- almost one-
quarter of deaths worldwide. Cancer is the second highest cause of death in most developed
countries.”” Hypertension, a leading risk factor for heart disease and stroke, affects about 20%
of adults in most count-ries.58 The number of people suffering from diabetes is projected to be
more than double from about 135 million to 300 million by 2025.%

Health authorities worldwide recommend that people eat a healthful diet to reduce their

* For example, studies have demonstrated that diets high in saturated fat and cholesterol
tend to increase the risk of heart disease. High-fat diets have been associated with an increase in
the risk of cancers to the colon, rectum, prostate, and endometrium. The connection between
high-sodium diets and hypertension is also well-supported.

¥ See World Cancer Research Fund & American Institute for Cancer Research, Food,
Nutrition and the Prevention of Cancer: a global perspective (July 1997).

58 Id

59 Id
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risks of serious health conditions. But if consumers are to make dietary adjustments, they must
be able to make informed decisions when selecting foods. Nutrition information is important
for consumers who are trying to follow a healthful diet and is absolutely essential for consumers
who are medically advised to select foods based on their nutrient content. However, only two
nations, the United States and [srael, have mandatory nutrition labeling requirements, and thus,
most consumers do not have the information they need to pﬁt official dietary recommendations
into practice. Given the prevalence of diet related diseases, nutrition labeling is a public health
necessity.

Evidence shows that nutrition labeling is very useful in helping consumers to select more
healthful foods. In the U.S., where nutrition labeling is required on almost all food products, a
1997 survey found that 54% of American consumers said they almost always read the nutrition
label when buying a food for the first time.® Twenty-eight percent of those reading the nutrition
label said they stopped buying a food product because of something they read on the label, and
25% started buying and using a certain item after examining the label.®'

These changes in consumer purchasing decisions have been sufficient to spur
competition on the basis of nutrition, which even benefits consumers who do not read labels.
Since nutrition labeling has been mandatory in the U.S., companies are marketing many more

low and reduced-fat foods.®? Thus, requiring companies to analyse and disclose the nutrient

% FOOD MARKETING INSTITUTE AND PREVENTION MAGAZINE, SHOPPING FOR HEALTH
1997 15 (1997).

' Id. at 18-19.

52 More than 2,000 new low-fat or reduced-fat products were introduced in 1996. That
number has almost tripled since 1993, the year before nutrition labeling became mandatory in the
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content of their products may motivate them to improve the nutritional quAlity of their foods.
B. Examples of Nutrition Labeling Requirements

1. European Union

In the European Union, nutrition labeling is voluntary unless a nutrition claim appears
on “labeling, in presentation or in advertising, with the exclusion of generic advertising.” This
standard has been established by a directive that has been implemented by most of the Member
States.**

When nutrition labeling is provided, the nutrients listed must consist of either group one
(energy value, protein, carbohydrate, and fat) or group two (energy value, protein, carbohydrate,
sugars, fat, saturated fat, fiber, and sodium). When a nutrition claim is made for sugars,
saturated fat, fiber, or sodium, the group two nutrients must be listéd. Nutrition information
may also include the amounts of one or more of the following: starch, polyols, monounsaturated
fat, polyunsaturated fat, cholesterol, and select minerals and vitamins.®* The amount of nutrients

must be expressed per 100 grams or 100 milliliters, but they may also be expressed per serving,

U.S. New Product News, Products Bearing Health Claims, 1989-1996.

63 Council Directive 90/496/EEC, 1990 O.J. (L276) 40, at Art. 2 [hereinafter Directive
90/496].

 Marsha A. Echols, The International Tower of Babel: The Small Business Perspective,
51 FooD & DRUG L.J. 175, 181 (1996).

65 Directive 90/496 at art. 4. The following minerals or vitamins may be listed: vitamin
A, vitamin D, vitamin E, vitamin C, vitamin B6, vitamin B12, thiamin, riboflavin, niacin,
folacin, biotin, pantothenic acid, calcium, phosphorus, iron, magnesium, zinc, and iodine. Id. at
Annex. '
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provided that the number of servings contained in the package is stated.®

Nutrition information must be presented together in one place on the label in tabular
form, with the numbers aligned if space permits. Where space does not permit, the information

must be presented in linear form. Nutrition information must be printed in “legible and

indelible characters in a conspicuous place.™’ Below is an example:
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2. Canada

Canada has recently begun a review of its nutrition labeling requirements.®® Presently,

% Id. at art. 6.

7 Id at art. 7.

% See, e.g. BUREAU OF NUTRITIONAL SCIENCES, HEALTH CANADA, NUTRITION
LABELLING: DISCUSSION PAPER (March 26, 1998).
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nutrition labeling is not mandatory. A food label is only required to divulge nutrition
information when a nutrition claim is made on the label or in advertising.* Only the amount of
the nutrient for which the claim is made must be disclosed.”” However, companies may also
voluntarily list other nutrients as desired.

When nutrition information is provided, it must be based on one serving. The serving
size must be reasonable, i.e., “an amount of food which would reasonably be consumed at one
sitting by an adult.””" Although the Guide to Food Labelling and Advertising sets forth
suggested serving sizes for use in nutrition labelling, the serving sizes are voluntary and
expressed in ranges for many foods.” For example, the suggested serving size for vegetable oil
is 5-10 milliliters. Thus, manufacturers have the ﬂexibility to determine the serving size for a

given product, and therefore the serving size upon which nutrition information is provided.

% Food and Drug Regulations (FDR), Sec. B.01.300. When a nutrition claim is made on
a food label, the nutrient declaration must appear on the label. When a nutrition claim is made in

an advertisement, the required nutrient declaration must be in the advertisement or on the label.
Id at Sec. B.01.304.

™ Canada Guide, supra note 41 at Sec. 6.1.4 (Mar. 1996). However, when a claim is
made for a fatty acid or cholesterol, the four components of fat (polyunsaturates,
monounsaturates, saturates, and cholesterol), and total fat, must be listed. Id. at Sec. 6.2.3.
When a nutrition claim is made for potassium or sodium, both sodium and potassium must be
listed. Sec. 6.2.5. If the food is for “special dietary use,” its energy value, protein, fat, and
carbohydrate content must be disclosed. (A “food for special dietary use” is a food that has been
specially processed or formulated to meet the particular requirements of a person in whom a
physical or physiological condition exists as a result of a disease, disorder or injury; or for whom
a particular effect, including but not limited to weight loss, is to be obtained by a controlled
intake of foods. Foods described as “carbohydrate-reduced,” “sugar-free,” “calorie-reduced,”
“energy-reduced,” “low in energy,” “low-calorie,” “low-sodium,” and their synonyms must meet
the requirement for foods for special dietary uses.) FDR, Division 24.

™ Canada Guide, supra note 41, at Sec. 5.6.

72 Id
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Currently, Canadian regulations do not require that nutrition infbﬁnation be provided in
any particular format. Although a “standardized presentation format” of nutrition information
has been set forth in the Guide to Food Labelling and Advertising, that format is voluntary and
only consists of the heading (“Nutrition Information™), a statement of the serving size, the “core
list” of nutrients (energy, protein, fat and carbohydrate), and optional nutrient declarations given
equal prominence in a standardized order.” That information must be provided in both English
and French. The prescribed format does not include specifications regarding type style and
spacing. Moreover, the nutrition labeling format may appear on any part of the label, except the

bottom of the container.” Below is an example of a food label using this format:

v

" Id. at Sec. 5.1.3. Other nutrients may be listed as desired or as required if a nutrition
claim is made.

" FDR at Sec. B.01.310.
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Health Canada, however, has commenced a comprehensive review of these
requirements. The Canadian initiative aims to increase the availability of nutrition labeling,
improve its usefulness, and broaden public education on its use.”

3. United States

The United States is one of only two countries that routinely require nutrition
information on food labels.” In the United States, nearly all packaged foods have been required
to provide nutrition information since 1994.”7 The following nutrition information must be
listed: calories, calories from _fat, total fat, saturated fat, cholesterol, sodium, total carbohydrate,
dietary fiber, sugars, protein, vitamins A and C, calcium, and iron. These nutrients reflect
current U.S. public health concerns and recommendations. ™ |

Nutrients must be expressed in terms of the amount per serving. Serving sizes are

75 Health Canada, Nutrition Labelling: Health Canada Announces a Review (March
1998).

7 Israel also requires nutrition labeling on foods. Letter from P. Ketsch, Ministry of
Trade (Feb. 10, 1998) (on file with author).

" Nutrition Labeling and Education Act of 1990, P.L. 101-535, 104 Stat. 2353 (1990).
Although nutrition labeling is required for almost all packaged foods, there are several
exceptions: plain coffee and tea; some spices, flavorings, and other foods that contain no
significant amounts of nutrients; ready-to-eat food prepared primarily on site, such as deli and
bakery items; restaurant food; bulk food that is not resold; and food produced by small
businesses. Foods in small packages do not have to have nutrition information on their labels
unless they make a nutrition claim. However, they must carry a telephone number or address
consumers can use to get required nutrition information. 21 C.F.R. § 101.9(j) (1997). Nutrition
information is voluntary for raw fruits, vegetables, fish, meat, and poultry. 21 C.F.R. § 101.44
(1997),9 C.F.R. §§ 317.345, 381.445 (1997).

78 Vitamins such as thiamin, riboflavin, and niacin are not required because deficiencies
of these vitamins are no longer considered significant public health problems. However,
manufacturers may list these and other nutrients if they choose, subject to certain conditions.
FDA Consumer, Focus on Food Labeling 12 (May 1993).
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defined by law and based on an amount of food customarily consumed per eating occasion.” As
a result, serving sizes reflect typical eating patterns and are uniform across product lines so that
consumers can easily compare the nutritional qualities of similar products.

Nutrients must also be expressed in terms of a dietary reference value called the Percent
Daily Value.* For vitamins and minerals, the Percent Daily Yalue represents the contribution
that one serving of food makes toward the Reference Daily Intake that the U.S. Food and Drug
Administration has established for each of those nutrients. For total fat, saturated fat,
cholesterol, sodium, potassium, total carbohydrate, and dietary fiber, the Percent Daily Value
represents the contribution that one serving of food makes toward the Daily Reference Value
established for each of those nutrients.’' For example, the Daily Reference Value for sodium is.
2,400 milligrams. Thus, a food that contains 1,200 milligrams of sodium per serving has a
Percent Daily Value of 50%. Percent .Dail_v Values help consumers eat healthfully by
understanding the role of individual foods in the context of their total daily diet.

Nutrition information must be provided in a distinctive, easy-to-read format that enables-
consumers to quickly locate and read the nutrition information on the label. FDA regulations

" contain detailed label format requirements that specify' where and how the nutrition information

must be displayed.®” To enhance legibility, the regulations stipulate many graphic requirements

including easy-to-read typeface, upper and lower case letters, bold lettering, large type size, and

™21 C.F.R. § 101.9(b)(2) (1997).
® 21 C.F.R. § 101.9(c)-(d) (1997).
821 C.E.R. §§ 101.9(c), 101.9(d)(6) (1997).

91 C.F.R. § 101.9(d)~(f) (1997).
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spacing between letters and lines. The following is a sample U.S. label:

Rutrition Facts
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©1993 SIPER G, INC.
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|
i

The Codex Guidelines on Nutrition Labeling state that nutrition labeling should be

mandatory for foods for which nutrition claims are made, but should be voluntary for all other

foods.* When a nutrition claim is made, the following nutrients must be provided: energy,

protein, carbohydrate (excluding dietary fiber), fat, any other nutrient for which a claim is made,

and “any other nutrient considered to be relevant for maintaining a good nutritional

(1995).
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status, as required by national legislation.”® Vitamins and minerals that are present in
significant amounts may also be listed -- but only those for which recommended intakes have
been established and/or which are of nutritional importance in the country concerned.?

Nutrition information should be expressed per 100 grams, per 100 millilitres, or per
package if the package contains only a single portion. Thig information may be stated per
serving provided that the number of servings contained in the package is listed. The Codex
Guidelines do not specify how or where the nutrition information should be displayed on the
label. The Codex Committee on Food Labeling is considering whether to expand the required
list of nutrients to include fiber, sugars, sodium and saturated fat.
C. Recommendations for Nutrition Labeling

¢ Nutrition labeling should be mandatory for all foods

Nutrition labeling should be mandatory for all packaged foods® -- and should be

“1d atSec.4.2,3.2.1. In addition, when a claim is made regarding the amount and/or
type of carbohydrate, the amount of total sugars should also be listed. Where a claim is made
regarding the dietary fiber content, the amount of dietary fiber should be declared. Id. at Sec. 4.2,
3.2.2. When a claim is made regarding the amount or type of fatty acids, the amount of saturated
fatty acids and polyunsaturated fatty acids should be declared. Id. at Sec. 42,3.23.

Y 1d atSec. 4.2,3.2.4-32.5. F ive percent of the recommended intake (of the population
concerned) supplied by a serving should be taken into consideration in deciding what constitutes
a significant amount. /4. at note 1.

* Once nutrition information is required for all packaged foods, governments should
consider mechanisms for requiring nutrition information for all foods sold in restaurants.
Because restaurant foods -- unlike most packaged foods ~- do not provide an ingredient list nor
indicate how they were prepared, the nutritional value of such foods is especially difficult to
assess. Inthe U.S., restaurant foods are exempt from nutrition labeling requirements.
Restaurants are only required to provide nutrition information for foods for which health or
nutrition claims are made. Moreover, only nutrition information that pertains to the particular
claim is required to be provided, and it need only be provided upon request. 21 C.F.R. § 101.10.
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required regardless of whether a nutrition claim is made. Consumers must have complete
nutrition information for all foods in order to make informed purchasing decisions, to compare
the nutritional value of different foods, and to select foods in accordance with the dietary advice
of health authorities.

Nutrition information should also be provided for both processed and raw foods, such as
seafood, poultry, and meat.*” Because raw foods are a substantial part of consumers’ diets, it is
imperative that nutrition information be provided for these foods — especially meat -- which
adds a significant amount of fat and saturated fat to consumer’s diets.

Less extensive requirements for nutrition labeling, such as those that are merely
triggered when a food company makes a nutrition claim, do not adequately address these needs.
Before the U.S. reqhired nutrition information on all food labels in 1994, the FDA merely
required that nutrition information be provided when a company made a nutrition claim about a
product. Under this system, about 60% of foods in the U.S. carried nutrition information, but
the prevalence of such information was not equally representative among food categories. For
example, while about 100% of breakfast cereals provided nutrition labeling, only about 31% of
carbonated soft drinks provided such information.®® Thus, consumers in the U.S. were often

provided with nutrition information on relatively healthful foods such as breakfast cereals, but

* In the U.S., raw fruits, vegetables, fish, poultry, and meat are exempt from nutrition
labeling requirements. Instead, the FDA and USDA have established a voluntary nutrition
labeling program for these foods. Under these programs, at least 60% of retailers must provide
nutrition information or else the agencies will make nutrition labeling mandatory. 9 C.F.R. §§
317.343, 381.443(2) (1997); 21 C.F.R. § 101.43 (1997).

* Tom O’Brien, Center for Food Safety and Applied Nutrition, Food and Drug
Administration, Status of Nutrition Labeling of Processed Foods: 1995 -- Food Label and
Package Survey (FLAPS) (Aug. 26, 1996) 14.
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did not receive such information on foods with high sugar or calorie content. The U.S.
experience prior to 1994 indicates that partial requirements for nutrition labeling do not provide
consumers with adequate information.

2. Nutrition labeling should include all nutrients for which national public
health authorities have made recommendations

Consumers need information to make food choices on all nutrients that may affect the
incidence of diet related diseases. Accofdingly, nutrients for which national and regional public
health authorities have made recommendations should be disclos'ed.

For example, public health concerns in the U.S. are focussed on over-consumption rather
than under-consumption of particular nutrients. Thus, the U.S. food label emphasizes the
amounts of nutrients, such as fat and saturated fat, that are related to chronic diseases, such as
cancer,.heart disease, and obesity.® Other nutrients, such as niacin, riboflavin, and thiamin are
not required to be listed. However, countries in which deficiency diseases are a concern should
require the disclosure of these vitamins or minerals.

Mandatory requirements for complete disclosure of a comprehensive list of relevant
nutrients is also necessary to prevent consumer deception. The experience of some developed
countries that have permitted partial nutrient disclosures shows that when food manufacturers
are allowed to list selected nutrients and not required to list the amount of other important
nutrients, consumers may be misled about a food’s overall nutritional value. In such situations,

food manufacturers may list the content of nutrients that make the food appear healthful but are

% However, it should be noted that the U.S. does not require the disclosure of trans fatty
acid content, despite the fact that an increasing body of evidence suggests that frans fatty acids
raise blood cholesterol levels, mcreasmg the risk of coronary heart disease.
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not required to disclose the fact that the food may be high in undesirable nutrients.

For example, the nutrition information provided on the label of Campbell’s V8 Cocktail
sold in Canada reveals that it has little fat and is a good source of vitamins A and C. However,
the label fails to disclose that V8 is high in sodium.”® That information is important for
consumers who are trying to follow a healthful diet and is-absolutely essential for consumers
who are medically advised to limit their sodium intake. Similar problems occurred in the U.S.
before 1994 when comprehensive labeling requirements beqame mandatory. Thus, it is

imperative that foods be required to list nutrition information for all essential nutrients.
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The label of Cambell’s V8 Cocktail in Canada lists the amount of energy, protein, fat
carbohydrate, sugars, vitamin A, and vitamin C. However, the sodium content is not listed.
According to the manufacturer, the product contains 730 mg of sodium in a one-cup serving,
a relatively high amount. Such information is disclosed on the U.S. label for V8.

* According to the manufacturer, the Canadian product contains 730 mg of sodium in a
one-cup serving (more than one quarter of a day’s worth, based on the U.S. labeling standard).
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3. Nutrition information should be based on serving sizes

Nutrition information should be expressed in terms of the amount of nutrients per
serving, rather than per 100 grams or other standard unit. Providing nutrition information in
terms of a standard unit is likely to confuse and mislead many consumers.

For example, the EU directive (based on the Codex standard) requires nutrition
information to be expressed per 100 grams or 100 millilitres, which makes it very difficult for
consumers to determine the nutrient value of the portion of food that they actually consume.
Consumers would have to know how many servings of food are in 100 grams and then multiply
or divide accordingly. Moreover, providing nutrition information in terms of a standard weight
is also likely to mislead consumers about the food’s nutritional value in comparison with other
foods. For instance, foods that are typically consumed in small amounts, such as Parmesan
cheese, may appear to be relatively high in certain nutrients when compared with foods, such as
cottage cheese, that are typically consumed in larger amounts.

A U.S. FDA survey revealed that the per-serving standard was preferred by the majority
of consumers, food and nutrition professionals, and food industry representatives.”! Providing
nutrition information on the basis of serving sizes allows consumers to determine the nutrient
value of the serving of food they actually consume and make nutritional comparisons among

different foods.

*" INSTITUTE OF MEDICINE, NUTRITION LABELING: ISSUES AND DIRECTIONS FOR THE
1990s 214 (1990) (citing J.T. HEIMBACH, R.C. STOKES, NUTRITION LABELING FOR TODAY’S
NEEDS: OPINIONS OF NUTRITIONISTS, THE FOOD INDUSTRY, AND CONSUMERS (1981)). This
preference was based on the belief that it would be less useful to consumers to have the nutrient
content of all products calculated against a standard weight, which would often be greater or
smaller than a usual serving. /d.
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4. Serving sizes should represent the amount of food customarily consumed
and should be standardized within food categories so that consumers can
easily compare different products

Serving sizes should represent the amount of food that people typically consume to
ensure that food companies do not use an unrealistically small or large serving size to favorably
portray the nutritional composition of their products. The serving size should also be
standardized within food categories to enable consumers to easily compare different products.

In Canada, the Guide to Food Labelling and Advertising sets forth recommended serving
sizes that provide ranges, and which does not facilitate inter-brand comparability. As a result,
serving sizes are determined by individual manufacturers and may vary significantly among
brands within a given food category. Thus, it can be difficult for consumers to make meaningful
nutritional comparisons among similar products.

For example, in Canada, Kraft Peanut Butter lists the amount of nutrients present in one
tablespoon of peanut butter, while President’s Choice Peanut Butter uses a serving size of two
tablespoons. To compare nutrition information between those two products, Canadian
consumers must double the numbers listed on the Kraft label or halve the numbers on the
President’s Choice label.

Comparing nutrition information between Mazola and President’s Choice oils sold in
Canada is even more difficult as the information is based on serving sizes using two different
units of measurement.. Nutrition information for Mézola Oil is based on a selrving size of two

teaspoons while President’s Choice bases this information on a one-tablespoon serving.
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Canadian consumers would have to know that there are three teaspoons in one
tablespoon and then multiply and/or divide accordingly to make the appropriate comparisons.

Without standardization, consumers can easily be misled about a food’s nutritional value
and may have difficulty in making meaningful comparisons among foods. Thus, it is essential
that serving sizes are standardized and that they represent the amount of food people typically

consume at one sitting.

5. Nutrition information should be expressed in a way that is meaningful and
useful to the average consumer

Merely listing the amount of nutrients per serving does not help consumers understand
how those nutrients contribute to the optimal amount one should eaf per day in order to fnaintain
a healthy diet. For example, a food label may disclose that a serving of a food contains 1,600
mg of sodium, but a consumer may not know if 1,600 milligrams of sodium in one serving is
high ér low. |

[n the U.S., nutrition information is not only provided 'per serving, but it is also
expressed in terms of a Daﬂy Reference Value. This reference value helps consumers
understand how a serving of a food fits into a healthful daily diet. Putting the 1,600 milligrams
of sodium in the context of a desirable daily goal of no more than 2,400 milligrams enables

consumers to recognize that a serving of the food provides more than half the maximum daily
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recommended intake of sodium.

Before nutrition labelling became mandatory in the U.S., the U.S. Food and Drug
Administration found that many Americans could not specify the recommended intakes for
some nutrients, such as sodium, even when those interviewed indicated that the nutrient was
important to their health and that they were concerned about their intake of the nutrient.”
Similarly, a recent survey for the British Heart Foundation found that 65% of shoppers did not
know the maximum amount of fat that men should consume in one day.” Thus, it is not only
essential that all foods provide nutrition information, but it is also imperative that this
information is provided in a context that is meaningful to consumers.

National governments should conduct research to determine how nutrition information
should be disclosed. Formats that communicate to consumers the relative contribution that a
portion of a food conhibuteé to the' maximum or minimum amounts of a nutrient that should be
consumed per day to maintain good health should be favored over formats that merely disclose
the amount of nutrients in a standard measure of the food.

Because dietary problems differ among various regions of the world, specific nutrition
labeling requirements may never be able to be harmonized internationally. However, a basic
requirement for mandatory nutrition information based on these principles should be instituted
globally because consumers in all countries need such information to protect their health and

reduce their risk of disease.

%2 Christine J. Lewis & Elizabeth A. Yetley, Focus Group Sessions on Formats of
Nutrition Labels, 92 J. AM. DIET. ASSOC. 62 (1992).

% Chris Mihill, Shoppers “Confused” by Nutrition Labels on Food, THE GUARDIAN, June
30, 1997, at 8. .
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CHAPTER 1V: LABELING OF FOODS POSING HEALTH
CONCERNS

A. The Need for Labeling of Foods Posing Health Concerns

It is well known that certain foods and additives can cause severe health problems, even
death, if ingested by individuals who are allergic or otherwise sensitive. Consequently, it is
important that foods be labeled so that consumers can easily determine whether a product has an
ingredient or additive that may be hazardous to their health.

Some food additives, while not allergenic, can cause other types of adverse reactions in
some individuals. For instance, monosodium glutamate (MSG), caffeine,’ and olestra are
examples of additives that can cause health problems -- sometimes severe health problems -- in
sensitive individuals.

The ingredients and additives discussed in this chapter illustrate some of the more well-
known substances posing health concerns. These examples demonstrate the need for national
regulatory authorities to adopt comprehensive label disclosure policies so that sensitive
individuals can identify offending substances and avoid food products that may cause health
problems.

1. Health risks posed by food ingredients

There are a variety of health problems that can be caused by the ingestion of certain
foods. Food allergies involve the body’s immune system, which recognizes a reaction-

provoking substance -- an allergen -- as foreign and produces antibodies to attack the offending

% U.S. Food and Drug .Administration, FDA Consumer (May 1994).
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substance.” For instance, one may experience swelling of the lips, hives, rashes or eczema on
the skin, or wheezing or other respiratory problems.*® The severity of health problems varies
with the individual, substance, and amount ingested. -

The most common causes of food allergies in children include soy, cow’s milk, eggs,
and wheat. In adults, however, tree nuts, fish, shellfish, and peanuts are the most common
causes.”” Peanuts are just one of several allergens that can c.ause anaphylaxis, which is an
extreme, life-threatening allergic reaction. Symptoms can appear in as little as five to fifteen
minutes, but life-threatening symptoms may progress over several hours.®® Some individuals
have died from anaphylactic shock by ingesting as little as one-fifth to one-five-thousandth of a
teaspoon (1g to 1mg) of the offending food.”

Another type of sensitivity is called a food intolerance. Food intolerances can take
many forms and are not well understood. They may result from the body’s inability to digest
adequately a portion of a particular food, sometimes as a result of an enzymatic deficiency.'®

Some individuals with food intolerances can eat a modest quantity of the offending food without

*Id.
% Id.
97 Id

** Harrison’s Principles of Internal Medicine, (13th ed. 1994), at 1632. For an
example of the impact of such allergies on the individual consumer, see Peanut Allergy -
What You Need to Know, Allergy Asthma and Immunology Society of Ontario, (visited on March
25, 1998) <http://www.oma.org/phealth/peanuts.htm>.

* FDA Consumer, supra note 94. See also Katherine Forestier, One Small Bite Could Be
Fatal, SOUTH CHINA MORNING POST, March 25, 1997, at 24.

' FDA Consumer, supra note 94.
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uncomfortable symptoms resulting. For instance, many consumers are lactose intolerant, but
they are still able to consume milk and milk products in small amounts.'"!

Because some individuals experience health problems as a result of ingesting certain
food ingredients, efforts should be made to inform consumers of potential sources 6f such food
ingredients. The disclosure of the presence of such ingredients in a food product is therefore .
appropriate.

| 2, Health risks posed by additives

Food additives may also cause allergic and other types of adverse reactions.'®
Monosodium glutamate (MSG) is an example of an additive ﬂlat can cause food sensitivity
reactions in some individuals.'® Tt is often added to foods to enhance their flavor. In 1992, the
U.S. FDA contracted with the Federation of American Societies for Experimental Biology
(FASEB) to review studies on the heaith effects of MSG and hydrolyzed protein products as

food ingredients.'* The FASEB report found that aithough most individuals are not affected by

even high levels of MSG consumption, a small segment of the population does experience

11 Natjonal Institutes of Health, National Institute of Diabetes and Digestive and Kidney
Diseases, Lactose Intolerance (April 1994).

192 FDA Consumer, supra note 94.

193 61 Fed. Reg. 48,102 (1996). MSG is glutamic acid in its salt form, and glutamic acid
is a normal component of the human body and some foods. There are two types of glutamate:
“free” and “bound.” Free glutamate is not “bound” or incorporated into a protein. Free
glutamate occurs naturally in certain foods, such as tomatoes, mushrooms, and certain cheeses,
but it can also be produced by the hydrolysis of proteins. Id. at 48,103.

104 Id. at 48,104.
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adverse effects. Individuals with “MSG symptom complex”'*® may experience burning
sensations of the back of the neck, forearms, and chest, headache, broncho spasms and other
symptoms.'® Those symptoms can severely decrease the quality of life of individuals who
unexpectedly and/or frequently experience them. Reports suggest that those symptoms are
related to the amount of MSG consumed.'”’ Individuals with severe, poorly controlled asthma
may be at particular risk.'’

~ Caffeine is a substance that has physiological effects that can cause adverse reactions in
some individuals. Caffeine is a natural component of coffee, tea, and chocolate (and coffee
flavored desserts such as ice cream). It also is added to carbonated soft drinks, such as Coca-
Cola and Pepsi, and more recently to bottled waters and fruit flavored soft drinks. (Some non-
prescription drugs contain caffeine in doses similar to that found in beverages.) The amount of
caffeine in various processed foods, such as orange soda or coffee flavored yogurt, is often
unpredictable.

Many epidemiological studies have examined the effects of caffeine on several aspects

of reproduction with some of the studies indicating that caffeine consumption has adverse

effects on fertility and fetal development.'® Studies suggest that daily doses of 100 to 300 mg

19 Id. at 48,105.
106 Id
107 Id

"* U.S. Food and Drug Administration, Monosodium Glutamate (MSG) (August 31,
1995), (visited March 11, 1998) <http://vm.cfsan.fda.gov/~Ird/msg.tx>.

'’ See W. Srisuphan, M.B. Bracken, Caffeine consumption during pregnancy and
association with late spontaneous abortion, 154 AM. J. OB. AND GYN. 14-20 (1986); L. Dlugosz
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of caffeine (the amount found in one to three cups of coffee) increase the time it takes for a
woman to conceive. Similar doses of caffeine have also been found to adversely affect fetal
growth.

In addition to its effects on women of childbearing age, caffeine can affect the general
population. A stimulant of the central nervous system, caffeine is the most widely consumed
psychoactive drug in the world''"® and is the only drug that is widely added to processed foods.

Caffeine is addictive and can cause physical dependence in those who regularly consume
it.'"" Those who abruptly stop consuming caffeine after a long period of use can expect
withdrawal symptoms, which include headaches, sleepiness, lethargy, and irritability.'”? In

addition, caffeine can cause restlessness, nervousness, insomnia, gastrointestinal disturbances,

et al., Maternal caffeine consumption and spontaneous abortion: A prospective cohort study, 7
EPIDEMIOLOGY 250-255 (1996); V. Dominguez-Rojas et al., Spontaneous abortion in a hospital
population: Are tobacco and coffee intake risk factors? 10 EUROPEAN JOURNAL OF
EPIDEMIOLOGY 665-668 (1994); B.G. Armstrong et al., Cigarette, alcohol, and coffee
consumption and spontaneous abortion, 82 AM. J. OF PUBLIC HEALTH 85-87 (1992); T.R.
Martin, M.B. Bracken, The association between low birth weight and caffeine consumption
during pregnancy, 126 AM. J. OF EPIDEMIOLOGY 813-821 (1987).

110 R M. Gilbert, Caffeine Consumption, in THE METHYLXANTHINE BEVERAGES AND
FOODS: CHEMISTRY, CONSUMPTION, AND HEALTH EFFECTS 185-214 (F.A. Spiller ed.
1984).

111 J E. James, Caffeine, health and commercial interest, 89 ADDICTION 1595-1599
(1994),

"2 J R. Hughes et al., Caffeine self-administration, withdrawal, and adverse effects
among coffee drinkers 48 ARCHIVES OF GENERAL PSYCHIATRY 611-617 (1991); K. Silverman e?
al., Withdrawal syndrome after the double-blind cessation of caffeine consumption, 327 NEW
ENG. J. MED. 1109-1114 (1992); M Van Dusseldorp, M.B. Katan, Headache caused by caffeine
withdrawal among moderate coffee drinkers switched from ordinary to decaffeinated coffee: a
12 week double blind trial, 300 BRITISH MEDICAL JOURNAL 1558-1559 (1990).
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and cardiac arthythmia in even those who regularly consumer caffeine.'” In children, caffeine
can cause anxiety and restlessness,''‘ and high consumption of caffeinated sodas by children
may contribute to poor diets. For example, children who drink more soda consume less

calcium.'?

B. Examples of Labeling Requirements for Ingredients and Additives Posing Health

Concerns '
1. United States
. Labeling of ingredients

The FDA has no formal definition of “allergen,” but it gives as examples those foods
that are most likely to cause serious allergenic responses (e.g., legumes, such as peanuts and
soybeans; wheat; tree nuts; fish; crustacea; mollusks; milk; and eggs).''* While U.S. law
requires a listing of most ingredients in a food, there are exemptions from the ingredient
labeling requirements that have contributed to some reports of adverse health reactions by

consumers.

One of the exemptions applies to ingredients that are present at insignificant levels and

' R.R. Griffiths et al., Low-dose caffeine physical dependence in humans, 255 JOURNAL
OF PHARMACOLOGY AND EXPERIMENTAL THERAPEUTICS 1123-1132 (1990).

" G.A. Bernstein et al., Caffeine effects on learning, performance, and anxiety in normal
school-age children, 33 JOURNAL OF THE AMERICAN ACADEMY OF CHILD AND ADOLESCENT
PSYCHIATRY 407-15 (1994).

''* The average adolescent boy in the U.S. drinks 21 ounces of soda per day and only 10
ounces of milk per day. The average adolescent girl drinks 12 ounces of soda per day and less
than eight ounces of milk per day. AGRICULTURAL RESEARCH SERVICE, USDA, FOOD AND
NUTRIENT INTAKES BY INDIVIDUALS IN THE UNITED STATES, 1 DAY, NFS Report No. 94-2
(1994).

"'® 57 Fed. Reg. 22,984, 22,987 (1992).
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do not have a functional or technical effect in the particular food.!” Such ingredients are
referred to as incidental additives and include substances that are present in a food as a result of
being a component of an ingredient. in a food. However, if a component of an ingredient has
the same effect in the finished food as it would if consumed independently, then the ingredient
is not an incidental additive and its use should be declared on the label.''®

Nevertheless, some manufacturers neglect to list such ingredients. The FDA recently
issued a Notice to Manufacturers that reminded companies of the importance of properly
interpreting the agency’s exemption for the labeling of incidental additives. It explained that
“when an ingredient added to another food continues to have an effect in the finished food (e.g.,
egg white as a binder in breading used on a breaded fish product) the ingredient is not an
incidental additive and its use must be declared on the label.”'"

Some manufacturers also are incorrectly interpreting what FDA regulations term an
“insignificant level” of a substance. Studies have shown that even trace amounts of certain
substances can cause adverse reactions in some consumers; consequently, even very small

amounts of the substance are significant and should thus be listed in the ingredient

721 C.F.R. § 101.100(a)(3) (1997). The other is a partial exemption for flavors and
spices from the required ingredient list. Under U.S. law, those items can be disclosed on the
ingredient list collectively. Hence, consumers cannot determine whether a product contains a
specific flavoring or spice that may cause them to suffer an adverse reaction, except in cases
where the FDA has required that a particular substance be specifically listed. The FDA recently
adopted a regulation requiring that any protein hydrolysate used as a flavoring be disclosed. The
food source from which the protein was derived must also be listed. 21 C.F.R. § 101.22 (h)(7)
(1997).

''* U.S. Food and Drug Administration, Notice to Manufacturers, Label Declaration of
Allergenic Substances in Foods (June 10, 1996).

119 [d
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declaration.'?

The use of single production lines for different food products can inadvertently
contaminate a food product with an unexpected ingredient. An example of such cross-
contamination might be the presence of peanut oil in a food that is not supposed to contain
peanuts, but that was produced on a production line that was previously used to manufacture
peanut butter.

Some manufacturers have voluntarily labeled their products with the statement “may
contain ,” with the name of the potentially allergenic substance following so that
consumers can be alerted to the possible contamination of the food. While that action is
meritorious, the FDA has stressed that informational statements should not replace good
manufacturing practices (GMP) and that manufacturers should take the necessary measures to
eliminate cross-contamination. '’

The FDA is closely monitoring the response of food companies to the agency’s Notice to
Manufacturers regarding allergen labeling and evaluating adverse reaction reports.

Because there have been recent incidents of adverse reactions to foods containing allergenic
substances that were improperly omitted from the ingredient declaration, the FDA may take
more formal action to clarify its regulations so that food manufacturers fully comprehend when

they need to declare allergenic food ingredients.'?

120 [d
121 [d

122 Id
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. Labeling of additives

In the U.S., FDA regulations require most additives to be listed in the ingredient list.
But this requirement sometimes fails to adequately protect consumers. MSG provides a good
example of this problem.

MSG must be declared in the ingredient statement by its common or usual name when it
is added to a food.'? MSG also must be declared in the ingredient statement when it has been
added indirectly as part of another ingredient that contains MSG.'* Nevertheless, a loophole
exists in this disclosure requirement because foods that contain certain other sources of free
glutamate do not have to declare their presence. For example, free glutamate can be added to
food in the form of hydrolyzed vegetabie protein. Under current labeling regulations, only the
ingredient containing the free glutamate needs to be declared in the ingredient statement by its
common or usual name.'” The preseﬁce of free glutamate does not have to be disclosed.

Most consumers are not aware that certain ingredients, such as hydrolyzed vegetable
protein, contain free glutamate; moreover, they do not realize that free glutamate is, for sensitive
individuals, essentially equivalent fo MSG. Consequently, it is likely that some individuals are
suffering adverse health effects from consuming foods that contain hidden sources of free
glutamates.

As a result of recent consumer requests to require the labeling of the presence of free

glutamate in finished foods, the FDA published an advance notice of proposed rulemaking

2391 C.F.R. § 101.22(h)(5) (1997).
24 61 Fed. Reg. 48,102, 48,103 (1996).

125 Id
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(ANPR) and requested comments as to how the labeling of free glutamate should be
accomplished.'”®

The ANPR discussed two possible ways that free glutamate could be labeled. One way
is to require all foods that have 0.4 g or more of free glutamate per serving to have a label
stating the amount of free glutamate.'”’

The ANPR noted another labeling method that would take into account consumers who
ingested larger than average serving sizes. For instance, if products need only be labeled if they
have 0.4 g or more of free glutamate, then foods that have just under 0.4 g of free glutamate
would not have to bear quantitative. labeling; consequently, consumers who eat twice the usual
serving size would not be informed that they were eating large amounts of free glutamate.
Therefore, a labeling threshold of 0.2 g of free glutamate would provide an additional margin of
safety.

CSPI has recommended that the FDA require quantitative labeling on foods that contain
at least 0.2 g of free glutamate and additional disclosures on foods that contain at least 1g of free
glutamate. CSPI also urged the FDA to permit “No MSG” claims on foo.d labels only in cases
where the food does not contain other sources of free glutamate. After reviewing comments on
the public record, the FDA is expected to propose a regulation detailing disclosure requirements

for free glutamate.

16 See supra note 124.

17 That trigger amount of free glutamate was chosen because the FDA concluded that
glutamate-intolerant consumers are at risk if the total amount of free glutamate in a meal is equal
to or greater than 2.4 g. If one assumed that meals consist of approximately six servings, then
each serving should contain no more than 0.4 g of free glutamate.
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FDA’s treatment of caffeine is another example of the inadequacy of U.S. labeling
requirements for additives'® that may cause adverse health reactions. U.S. FDA regulations
only require that the presence of caffeine be labeled if it does not naturally occur in a food
product.'” FDA regulations do not require the disclosure of caffeipe in foods that naturally
contain it, such as coffee, tea, or coffee flavored ice cream or yogurt. Furthermore, FDA
regulations do not require that the amount of caffeine be disclosed, even though the FDA has
advised pregnant women to consume little or no caffeine.' In 1997, the FDA received a
citizen’s petition from CSPI requesting mandatory quantitative labeling of caffeine content. The
American Medical Association pledged to work with the FDA to require the disclosure of the
caffeine content of foods containing added caffeine.” It is not clear what action the FDA will
take.

2. Canada

The Canadian Food and Drug Regulations require almost ail prepackaged foods to have
a complete list of ingredienté and components (ingredients of ingredients) which include any

substances that performs a function in, or has any effect on, that food.' However, special rules

'8 Similar issues regarding the labeling of caffeine content are also raised when caffeine
occurs naturally in foods.

21 C.F.R. § 101.100 (1997); 21 C.F.R. § 101.4 (1997),

" FDA Office of Public Affairs, Caffeine and Pregnancy, Department of Health and
Human Services Publication No. (FDA) 81-1081.

P! Resolution passed by the American Medical Association, Annual Meeting, June 22,
1997, House of Delegates resolution No. 523 (A-97).

"2 FDR at Sec. B 01.008. Exceptions from labeling requirements are provided for the
ingredients of colors, flavors, spices, flavor enhancers, and hydrolyzed plant protein. However,
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apply to such foods as butter, margarine, flour and rice,

In an attempt to improve upon this policy, the Canadian Food Inspection Agéncy has
recently issued an allergy information letter to food manufacturers.”™ The information letter
was accompanied ny areport'” listing those “foods and their derivatives” that should always be
declared on food labels by their specific common names. This list includes peanuts,' tree nuts,
sesame seeds, milk, eggs, fish, shellfish, crustaceans, S0y, Wheat and sulfites. To further assist
consumers in making safe food choiées,_ the information letter encourages manufacturers to
iden;ify the plant source of ingredients, such as hydrolyzed plant proteins, starches, modified
starches and lecithin (e.g., hydrolyzed soy protein, wheat starch, modified wheat starch, and soy
lecithin). The Canadian government is distributing the information letter and report to food
manufacturers, distributors, and importers to encourage the voluntary labeling of food
ingredients known to cause serious allergic reactions when present in prepackaged foods.

The information letter also encourages manufacturers to develop “allergen prevention

plans” to prevent cross contamination and improper labeling. Canada encourages precautionary

salt, glutamic acid or its salts, potassium, aspartame, and peanut oil in any form must be declared.
FDR, at Sec. B.01.009(3) and (4).

133 Id

P See Government of Canada, Canadian Food Inspection Agency, Labelling of Foods
Causing Allergies and Sensitivities (Apr. 7, 1998). '

' Government of Canada, Canadian Food Inspection Agency and Health Canada
Committee, Proposed Labelling of Foods Causing Severe Adverse Reactions in Canadian, Food
and Drug Regulations Review Project 19 Consultation (Apr. 7, 1998).

1% Peanut oil, hydrogenated or partially hydrogenated peanut oil, and modified peanut oil
must appear in the ingredient list of any food that has an ingredient, preparation, or mixture that
is not normally required to list its ingredients.
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labeling such as “may contain peanuts” but has informed manufacturers that such labeling must
not be used as a substitute for good manufacturing practices.'?’

Furthermore, claims that a food does not contain or has no added MSG when in fact the
product has other sources of free glutamates (i.e., hydrolysed vegetable protein, soya sauce or
autolysed yeast extracts) are considered misleading and deceptive.'*®

Canada also has a policy whereby any claim made regarding the absence or non-addition
of an ingredient or substance to a food must meet certain thresholds.'® For example, there is no
tolerance for allergens, so if a product has even a minute trace of peanuts, then the product
cannot declare thé absence of peanuts. “Food hypersensitivity agents,” however, must be ét
levels of physiological insignificance (e.g., 10 ppm for sulfites) in order to make a claim of the
absence of such agents.

3. European Union

The European Union is considering a directive that would require that certain substances
“which are recognized scientifically as being the source of allergies or intolerances be included
in the list of ingredients and not qualify as exceptions...”'* This proposal is based on the Codex
proposed draft amendment to the Codex General Standard for the Labeling of Prepackaged

Foods, infra page 57,except that the EU also requires sesame seeds to be included in the list of

7 Supra note 134.
"8 Canada Guide, supra note 41, at 4.2.4.4.
' Canada Guide, supra note 41, at 4.2.4.

"9 EU, Draft proposal for a European Parliament and Council Directive amending
Directive 79/112/EEC (January 16, 1998).
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ingredients.'*! |

4, Codex

Codex has a proposed draft amendment to the Codex General Standard for the Labeling
of Prepackaged Foods that would require foods and ingredients that are known to cause
“hypersensitivity” to always be declared.’? The draft proposes that the following foods and
additives always be declared: cereals containing gluten (i.e.; wheat, rye, barley, oats, spelt, or
thei; hybridized strains and products of these); crustacea and products of these; eggs and egg
prodﬁcts; fish and fish products; peanuts, soybeans and products of these; milk and milk
products (lactose included); tree nuts and nut products; and sulfite in concentrations of 10 mg/kg
or more. The Codex proposal exempts components constituting less than 5% of the food from
disclosure requirements so long as such components are not food additives which serve a
technological function, known allergens, or ingredients associated with intolerances, '’

C. Recommendations for the Labeling of Food Ingredients and Additives that can
Cause Adverse Health Reactions

National regulatory authorities should consider a continuum of labeling requirements for
the disclosure of all ingredients and additives with special attention paid to substances that can
cause adverse health problems. At a minimum, all ingredients and additives should be clearly

disclosed. Governments should also endeavor to advise consumers of the presence of

141 [d

"2 Proposed Draft Amendments to Codex General Standard for the Labeling of Pre-
Packaged Foods (at Step 5 of the Procedure), Codex Alimentarius, Alinorm 97/22A, Appendix
IV, at Sec. 4.2.1.3 (1997).

143 Id
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processing aids, accidental contaminants and other substances that are capable of causing
adverse reactions.

Ideally, additives that can cause serious reactions should be banned. In cases where
ingredients or additives are considered essential, but can cause severe or life threatening
reactions, labels should include appropriate cautionary statements. For example, if governments
do not ban high levels of sulfites, labels should advise consumers that s;ulﬁtes may cause life
threatening anaphylactic shock. Providing cautionary statements on products will educate |
consumers and may discourage the use of substances that are harmful to various segments of the
population. The following is an example of a manufacturer who has included special labeling

disclosure regarding the presence of peanuts and almonds.

The presence of peanuts and almond flour is conspicuously disclosed in the ingredient list of
this product and is mentioned again in a cautionary statement below the ingredient list.
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| In some cases, the amount of the ingredient or additive capable of causing adverse health
reactions should also be disclosed when the incidence and/or severity of adverse reactions are
dependent on the amount of the ingredient or additive consumed. For instance, one person may
be able to consume up to 500 milligrams of free glutamate without having any adverse effects,
but another person might have adverse effects after consuming less than 20 milligrams. Listing
the amount of free glutamate in foods would allow such coﬁsumers to regulate their intake and
make appropriate purchasing decisions.

Caffeine represents another example where quantitative disclosure would be useful for
consumers. Caffeine is a drug, the effects of which, are dose dependent. If the amount of
caffeine was disclosed on the labels of caffeine containing foods, consumers could better
manage their caffeine intake.

The amount of these and other ingredients and additives that pose adverse health effects
based on the quantity consumed should be disclosed in appropriate measures in the ingredient
list next to the name of the substance. Quantitative disclosure of such substances would allow
consumers to choose those products that have the least amount of the ingredient or additive that
they are trying to avoid. In turn, such disclosure requirements would give maﬁufacturers an
incentive to lower the amounts of such substances in food products.

In sum, a comprehensive framework for ingredient disclosure requirements would
provide peace of mind to individuals who suffer from food allergies or other sensitivities, reduce
health care costs, and possibly save lives. National regulatory authorities should adopt a

comprehensive regulatory scheme for disclosing such information in a consistent manner.
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CHAPTER V: DECLARATIONS REGARDING
METHODS OF PRODUCTION

The food industry increasingly is embracing new technologies to produce and process
food. Technologies such as irradiation and genetic engineering, according to their proponents,
will help make food safer, increase production, and even end world hunger.'** While some
consumers welcome the use of these new technologies or are just indifferent, others oppose their
use and seek to purchase food that is produced using more traditional methods. Consumer
interest in purchasing food products produced in traditional manners, for example, has led to an
increased demand for organic foods and foods meeting centuries-old religious requirements
such as kosher or halal.

Disclosures regarding methods of production are necessary for those consumers who
wish to select or avoid a particular food because of how it was produced. Because the method
of producing a food is most often not apparent from examining the food itself, food labels must
provide this information.'*® If a food has been irradiated or produced with genetically
engineered ingredients, that fact should be clearly indicated on the label. If a food claims to be
in compliance with rules for organic agriculture or with specific religious practices, the
definition of those terms shéuld be clear and consistent.

The disclosure of such information is necessary to permit consumers to exercise free

144 Peter Scher, Deputy U.S. Trade Representative, remarks at the 1998 Ceres Conference
on “Politicizing Science: What Price Public Policy?” (Georgetown University Center for Food
and Nutrition Policy) ( April 4, 1998).

145 Caswell, supra note 1.
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choice in the marketplace and “vote with their pocketbooks,” which is essential in a frée market
economy. If consumers are not given adequate information, then they cannot make informed
purchasing decisions, and producers cannot respond with the types of products that consumers
want to purchase. Not surprisingly, the most common rationale for disclosure laws, therefore, is
economics -- they improve market efficiency.'*

The disclosure of information regarding methods of .production is also necessary to
fulfill what has been called the consumers’ “right to know.” The consumers’ right to
information was recognized by the General Assembly of the United Nations in its Guidelines for
Consumer Protection. The guidelines are intended to provide “[a]ccess of consumers to
adequate information to enable them to make informed choices according to individual wishes
and needs.”'” The guidelines urge governments to “encourage all concerned to participate in
the free flow of accurate information on all aspects of consumer products.”'*3

The U.N. guidelines were inspired by the pronouncement of U.S. President John F.
Kennedy that consumers have “the right to be informed.” In his landmark message to Congress
in March 1962, President Kennedy defined this right as not only encompassing the right of the
consumer “to be protected against fraudulent, deceitful, or grossly misleading information,

advertising, labeling, and other practices,” but also the right “to be given the facts he needs to

1% See Caswell, supra note 1; Clifford Rechtschaffen, The Warning Game: Evaluating
Warnings Under California’s Proposition 65, 23 Ecology L.Q. 302, 313 (1996)

"7 United Nations, Resolution Adopted by the General Assembly, Annex Guidelines for
Consumer Protection, Apr. 16, 1985, at I1. (¢), reprinted in, Consumer Law in the Global

Economy National and International Dimensions (lain Ramsay, ed. Dartmouth Pub. Co., Ltd.
1997) at 372.

' 14, at 375 (IIL B.21).
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make an informed choice.”"* Each subsequent U.S. President has endorsed this right,' and it
continues to be a major element of the United Nations Guidelines for Consumer Protection.
This chapter will examine these principles in reference to requiring disclosure
requirements for four different food processing and production methods that are currently the
subject of debate. These methods include food irradiation, genetic engineering, organic food
production, and methods used to produce foods in accordance with religious dietary

requirements.

| Part One:
The Labeling of Irradiated Foods and Food Ingredients

[rradiation involves exposing foods to ionizing radiation -- gamnia rays from radioactive
isotopes or machine-produced, high-energy electrons and x-rays."*' Irradiation can retard
spoilage and kill microorganisms that can contaminate meat and poultry.'”> Food irradiation has

been approved by over 40 countries and has been endorsed by the World Health Organization

' President John F. Kennedy, Message Relating to Consumers’ Protection and Interest
Program (March 15, 1962) at 2.

1% For example, in his address marking National Consumer Week in 1994, President
William J. Clinton recognized the importance of the consumer right to know. He stated, “What
has come to be called the Consumer Bill of Rights has evolved as our marketplace has evolved.
At present, it includes: ‘The Right to Information’ -- the right to have full and accurate
information upon which to make free and considered decisions and to be protected against false
or misleading claims.” William J. Clinton, Proclamation, National Consumers Week, 1994.

15! Rosanna Mentzer Morrison, Food Irradiation Still Faces Hurdles, Food Review (Oct.-
Dec. 1992) at 11-12.

152 International Consultative Group on Food Irradiation, Joint FAO/IAEA Division of
Nuclear Techniques in Food and Agriculture, Facts About Food Irradiation (May 1991).
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and the Food and Agriculture Organization.” However, the practice is not accepted by some
consumers who wish to avoid eating irradiated foods for nutritional, environmental or other
reasons.

A. The Need for Labeling of Irradiated Foods

Irradiation can cause significant nutrient losses in foods. For example, studies of the
effect of irradiation on thiamine levels in fresh foods, conducted under a variety of conditions,
show:_.nutn'ent losses ranging from approximately 10 to 50 percent over a dose range of 0.6 to
7.3 kGy."**

Irradiated foods may also taste different than non-irradiated foods. Some studies have
found that irradiation can create off-flavors and odors in beef and chicken.'® Therefore,
labeling is also necessary to inform consumers about possible taste differences in irradiated
foods.

Some consumers may wish to avoid purchasing irradiated foods because of
environmental and worker safety concerns. The U.S. Nuclear Regulatory Commission has
recorded 54 accidents at 132 irradiation facilities worldwide since 1974.'%  If irradiated foods

are clearly labeled, consumers can “vote with their pocketbooks,” refrain from purchasing such

' P.J. Skerrett, Food Irradiation: Will It Keep the Doctor Away? TECHNOLOGY REVIEW
(MIT), Nov. 21, 1997. '

' 62 Fed. Reg. 64,107, 64,114 (1997).

'%% Other studies, however, have found no such effects. Rosanna Mentzer Morrison, et al.,
Irradiating Ground Beef to Enhance Food Safety, Food Review (Jan.-Apr. 1997) at 34.

¢ Susan Meeker-Lowry & Jennifer Ferrara, Meat Monopolies: Dirty Meat and the False
Promises of Irradiation, Food & Water, at 25.
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foods, and help discourage a technolo@ that they oppose.

Consumer surveys throughout the world show that consumers have consistently
demanded that irradiated food be labeled as such.”’ In Britain, a national opinion poll found
that 95% thought all food, including foods that contain irradiated ingredients, should be
labeled.'”* In a public opinion poll conducted in the United States, 92% of those surveyed said
that foods should be labeled if they have been irradiated.'” For whatever reason, consumers
have a right to make an informed choice when deciding whether to purchase and consume
irradiated foods..

B. Examples of Irradiation Labeling Requirements

1. United States

The use of irradiation was first approved by the U.S. Food and Drug Administration'® in

the early 1960s to control insects in wheat and wheat flour and to prevent sprouting in white

potatoes. U.S. growers and manufacturers have not used either application because less

'” Tony Webb, Tim Lang, Kathleen Tucker, FOOD IRRADIATION: WHO WANTS IT? 53
(Thorsons Publishers, Inc. 1987) (citing Titlebaum, Dubin, and Doyle. Will Consumers Accept
Irradiated Foods, Journal of Food Safety, 5, 219-228 (1983)); See also Bruhn, Schultz, and
Sommer, Attitude Change Toward Food Irradiation Among Conventional and Alternative
Consumers, Vol. 40, Food Technology 86 (Jan 1986); Survey conducted by UK Consumers’
Association, London (Nov. 1986).

'8 Food Irradiation, Omnibus Research by Marplan Ltd. Conducted for the London Food
Commission, London (January 1987).

'** Bruskin/Goldring Research, (Irradiation Telephone Survey for the Center for Science
in the Public Interest) (June 1996) (on file with author).

18 Under U.S. law, irradiation is considered to be a food additive and, as such, must be
approved by the FDA. For both meat and poultry irradiation, the FDA approves its use at set

levels, while USDA is responsible for labeling requirements and other implementation issues.
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expensive and easier-10-us¢ chemicals are available. Subsequently, irradiation wWas approved to
kill microorganisms in vegetable seasonings, 0 sterilize trichinae in infected pork, 10 delay
ripening and sprouting in fresh fruit and vegetables, 10 control salmonella and other pathogens
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U.S. regulations do not require that products containing irradiated ingredients be labeled.
The treatment of irradiated ingredients under U.S. law is in marked contrast to those of many
developed countries and is inconsistent with Codex standards. Furthermore, under pressure
from the food industry, in 1997, the U.S. Congress mandated that the required irradiation
disclosure for FDA regulated food products be reduced in size. The required disclosure on such
foods must now be no more prominent than the food’s ingredient listing.'*

2. Canada

In Canada, irradiation has been approved to inhibit sprouting on potatoes and onions, to
control insects in stored wheat flour, and to kill microbes in spices and dehydrated seasoning
preparations. '®’

Any irradiated food that is prepackaged must contain the international symbol on its
principal display panel. The outer diameter of the symbol must be no smaller than the height
required for the declaratiém of net quantity of the package. Foods that are not prepackaged must
display a sign that carries that symbol immediately next to the food. The symbol must be no
less than 5 centimeters.

In addition, one of the following statements must appear in close proximity to the
symbol: (1) “treated with radiation”; (2) “treated by irradiation”; or (3) “irradiated.” Any
irradiated food that is an ingredient or component of a prepackaged product that constitutes 10%

or more of the prepackaged product must be included in the list of ingredients and preceded by

14 Food and Drug Administration Modernization Act of 1997, Pub. L. 105-115, §306
(1997).

'S FDR at Sec. B.26.003.
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the statement “irradiated.”'¢
3. European Union

The European Union authorizes the use of irradiation only if it can be demonstrated that
there_is a reasonable technological need, if the use of irradiation presents no health hazard, if it
is of benefit to the consumer, and if it is not used as a substitpte for good hygiene, good
manufacturing, or good agricultural practices. Furthermore, irradiation may only be used to
reduc¢ the incidence of food-bofne disease by destroying pathogenic organisms, to reduce
spoilage of foodstuffs, to reduce loss of foodstuffs by premature dpeniﬂg, germination or
sprouting, or to rid foodstuffs of organisms that are harmful to plants or plant products.'*’

The EU requires irradiated foods to bear the words “irradiated” or “treated with ionizing
radiation” on the label. if an irradiated product is used as an ingredient, the same words must
accompany the designation of ingredients. '®*

4. Codex

The Codex standard folr irradiated foods requires such foods to be labeled with a written
statement indicating that the food has been irradiated. This statement must be placed in close
prbximity to the name of the food.'® The use of the international food irradiation symbol is

optional, but when it is used, it must also be in close proximity to the name of the food.

1 Id. at Sec. B.01.035.

" European Commission, Official Journal of the European Communities, C389/36, 41,
Common Position (EC) No0.46/97, Foods and Food Ingredients Treated with Ionizing Radiation,
Directive 97/C 389/02, December 22, 1997, Annex L

68 Id., Article 6.
' CODEX ALIMENTARIUS COMMISSION, Codex Alimentarius Vol. 1, Section 5.2.
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When an irradiated product is used as an ingredient in another food, this must be
declared in the list of ingredients. When a single-ingredient product is prepared from a raw
material that has been irradiated, the label of the product shall contain a statement indicating the
treatment.

C. Recommendations for Labeling of Irradiated Foods

Any foods, or any foods containing ingredients, that have been treated by irradiation
should be labeled with a written statemént on the principai display panel indicating such
treatment. The statement should be easy to read and placed in close proximity to the name of
the food and accompanied by the international symbol. If the food is unpackaged, this
information should be clearly displayed on a poster in plain view and adjacent to where the
product is displayed for sale.

The U.S. government, in particﬁlar, should revise its regulatory standards to provide
consumers with the level of protection accorded by the EU, Canada, and Codex standards. U.S.
requirements in this area fall below those-of many other developed countries and should be
upgraded to world class levels. The U.S. should expand its disclosure regulations to require
labeling of foods that contain irradiated ingredients. The U.S. should also reverse recent
legislation that tends to obscure the irradiation disclosure by requiring that it appear in small
print.

In addition, national regulatory authorities should take steps to ensure compliance with
labeling regulations. Since there is no reliable post-treatment technique for detecting
irradiation, it is imperative that treatment plants are consistently inspected to guarantee that

dosage and labeling requirements are followed. Moreover, control over imported foods is
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particularly difficult, as importing countries must rely on the integrity of exporting governments
and the effectiveness of their monitoring systems.' Thus, governments should work together

to ensure that imported foods are also labeled reliably and consistently.

Part Two:
The Labeling of Genetically Engineered Foods and Food Ingredients

Genetic engineering is a process by which deoxyribonucleic acid (DNA), the genetic
matetial inside the cells of living organisms, is manipulated to block or add desired traits to an
organism. Plants, animals, bacteria, and other life forms that have been subjected to such
processes are referred to as genetically modified organisms (GMOs) or as transgenic. For
example, tomatoes can be produced with delayed ripening ability so that they will stay fresher
longer, corn can be grown so that it is resistant to insect borers, and soybeans can be made
resistant to herbicides.

A. The Need for Labeling of Genetically Engineered Foods

Consumers may want to know whether a food product contains genetically engineered
ingredients for a variety of reasons. Some consumers may perceive such foods as better than
their conventional counterparts because of considerations relating to taste, cost, convenience or
other factors. Other consurhers may hold contrary views. The labeling of genetically
engineered foods is necessary to permit all consumers to exercise free choice in the marketplace.

If consumers are not given adequate information, then they cannot make informed purchasing

" Consumers International Briefing Paper; American Dietetic Association Statement
(citing M.H. Stevenson, Identification of Irradiated Foods, Food Technology, 1994 48(5) 141-
144.)
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decisions and producers cannot respond with the types of products that consumers want to
purchase.

Those consumers who wish to avoid purchasing genetically engineered foods may wish
to do so for several reasons. First, some consumers may have safety concerns about genetically
engineered foods. It is possible, for example, that a gene for an allergen could be transferred
from one food to another food to which a consumer would not normally be allergic.'” Without
proper labeling, éonsumers would not know whether a genetically engineered food contains an
allergen.

Some segments of the food industry argue that companies can effectively sc?een for
allergens. However, .the report of the 1996 Joint FAO/WHO Consultation states
“[u]nfortunately, reliable models for the assessment of the allergenicity of genetically modified
foods do not presently exist, although tﬁe development of such models is to be encouraged.”'”
In light of this problem, appropriate labeling of genetically engineered foods is essential.

Other consumers have broader concerns about the safety of genetically engineered foods.
While there is no evidence that genetically engineered foods are unsafe, some consumers remain
skeptical. For instance, many Europeans feel betrayed by their government’s handling of the

bovine spongiform encephalopathy (BSE -- “Mad Cow Disease™) crisis.'” In Great Britain, 24

' Julie A. Nordlee et al., Identification of a Brazil-Nut Allergen in Transgenic Soybeans,
334 New Eng. J. Med. 688-92 (1996).

72 Joint FAO/WHOQO CONSULTATION, BIOTECHNOLOGY AND FooD SAFETY, FAO FooD
AND NUTRITION PAPER NO. 61 14-15 (1997).

' See, e.g., Marion Nestle, Food Biotechnology: Labeling Will Benefit Industry As Well
As Consumers, NUTRITION TODAY, Jan./Feb. 1998, at 10; Tassos Haniotis, First Secretary
(Agriculture) European Commission Delegation to the U.S., speech presented at The Integrated
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people died after they apparently ate meat from tainted cows.'’* The European Commission’s
handling of the outbreak was criticized by the European Parliament and undermined consumer
confidence. With such actual food safety disasters in recent memory, many consumers are
suspicious of new food technologies that governments and experts claim to be unquestionably
safe.

Second, some consumers may be concerned about adverse effects that genetically
engig_eered crops may have on the environment. The production of genetically.engineered foods
raises ecological concerns including damage caused by cross-pollination and unwanted pesticide
and herbicide tolerance.'” For example, in 1996, cotton that was genetically engineered to
contain the naturally-occurring insect toxin from Bacillis thuringiensis (Bt) failed to protect
against bollworms and other insect pests. This suggests that “widespread use of the Bt gene,
particularly at moderate levels, might induce selection for Bt-resistant insects. Such an event
would destroy the use of this toxin for sustainable agriculture systems in which it has been a
mainstay.” There have also been reports of recombinant oilseed canola plants passing their gene
for herbicide resistance to rapidly producing weeds.'”

... Inlight of these and other environmental concerns, some consumers do not want to

Crop Management Conference, The Economics of Agricultural Biotechnology: Differences and
Similarities in the US and EU, (Ames, lowa) (Nov. 17-18, 1997,
<http://www.eurunion.org/news/speeches>.

'™ U.K. Department of Health, (visited Apr. 6, 1998)
<http://www.coi.gov.uk/coi/depts/GDH/GDH.htmI> (monthly Creutzfoldt-Jakob Disease
Figures).

' Nestle, supra note 173 at 6, 8.

76 Id. at 8-9.
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purchase genetically engineered products. However, if food products containing genetically
engineered ingredients are not appropriately labeled, consumers will not have sufficient
information to exercise free choice, and market forces will not be able to operate properly.
Third, some consumers want to know for philosophical, ethical, or religious reasons
whether a food product contains a genetically engineered ingredient. Consumers may object to
the development and use of genetic engineering because they fear that it could be misused in the
future for other purposes. For example, some European consumers object to the use of genetic
engineering based on historical experience during World War II when the Nazis conducted

experiments in an attempt to create a superior Aryan race.'”’

Others object on more general
grounds to a technology that, in theory, could eventually be applied to humans. Furthermore,
some Jews and Muslims, who do not eat certain foods such as pork, fear that genes from a pig
could be inserted without their knowlédge into a plant or animal that is part of their traditional
diet. In addition, some Muslims, who do not eat insects, may be concerned that insect genes

178

could end up in other foods.'”® Would the use of a protein derived from insects prevent
Muslims from eating a genetically modified food? Religious leaders and their followers must
answer such questions, but they cannot begin to even address these issues if they do not know

which products are affected.'”

Surveys show that consumers in various countries around the world want labeling

177 See Nestle, supra note 173, at 10.

'8 See Letter from Margaret Mellon, Director of Agriculture and Biotechnology, Union of
Concerned Scientists, to the Editor of N.Y. Times (June 4, 1997) (on file with author).

' Vegans and vegetarians have similar concerns about consuming any plant products that
contain genetic material from animals.
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advising them whether food products have been genetically modified. A survey of American
consumers conducted by Novartis, a Swiss-based company that is the world’s largest
agribusiness, chemical, and pharmaceutical firm, found that 93% of those surveyed want
genetically engineered foods to be labeled.'® That figure is consistent with survey results that
show that European consumers also strongly favor labeling pf genetically engineered foods.'®
Novartis began labeling its genetically modified corn in 1996 and has urged its
customers to label their products as coming from genetically engineered seeds. Wolfgang
Samo, head of agribusiness at Novartis has stated that “[g]enetically enhanced products are
overall superior to conventional ones. Industry should have many reasons to label them . . . . If
we believe in the right to choose for consumers, the industty cannot reasonably argue against
labels facilitating this choice.”'®?
B. Examples of Labeling Requirements for Genetically Engineered Products

The EU leads the world in developing labeling regulations designed to let consumers

know whether foods contain genetically engineered ingredients. The U.S. strongly opposes such

' Brian Williams, Firm's Stance on Labeling Genetically Engineered Food Continues
to Spark Debate, THE COLUMBUS DISPATCH, Feb. 27, 1997, at 2C. Significantly, the survey also
showed that 71% feel bioengineered food is very safe and that 73% prefer bioengineering to
pesticides as a means of increasing crop production. /d. Surveys cited by certain segments of the
U.S. food industry tend to show less demand among Americans for labeling of genetically
engineered foods. International Food Information Council, U.S. Consumer Attitudes Toward
Food Biotechnology, (Survey conducted by Wirthlin Group Quorum) (March 1997). Survey
results can be influenced by how the labeling question is posed to respondents.

'*! Stefan Flothmann, Greenpeace Germany, remarks at the 1998 Ceres Conference on
“Politicizing Science: What Price Public Policy?” (Georgetown University Center for Food and
Nutrition Policy) (April 4, 1998).

12 Williams, supra note 180, at 2C.
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labeling requirements except in cases where a new product is essentially created or where a
known safety hazard (e.g. allergenicity) is created by transferring the genes of one organism to
another. The Codex Alimentarius Commission is presently considering two conflicting
recommendations for labeling that reflect the differences between the U.S. and the EU. The
conflict between the EU and the U.S. over the labeling of genetically engineered products has
been called “the battle royale”of the 21st century world agriculture by U.S. Agriculture
Secretary Dan Glickman.'®
1. United States

Genetically engineered foods and food ingredients are widely sold in the United States.
They include canola, corn, cottonseed oil, potatoes, soybeans, tomatoes, and cheese-making
enzymes (chymosin). Transgenic ingredients occur in products ranging from soy-based baby
formulas to corn chips.

The U.S. FDA does not generally require the labeling of food produced through genetic
engineering. Labeling is required in only two situations:

. The food differs so much from its traditional counterpart that the “common or
usual name” no longer applies to the new food; or

. A safety or usage issue exists to which consumers must be alerted, e.g., an
allergen is present in a food, or the food no longer functions during food
preparation like its traditional counterpart.'®

When labeling is required, it need not mention that the product has been genetically

modified -- it must only state the relevant change. For example, the FDA would require a label

'} European Stance on Labeling Genetically Modified Crops Prompts Farm Chemicals
Association Response, Food Labeling & Nutrition News, Jul. 17, 1997, at 11.

' 57 Fed. Reg. 22,984 (1992).
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declaration if a tomato has had a peanut protein introduced into it, and the introduced protein
could cause an allergic reaction. In such cases, however, the label would only need to indicate
the presence of peanuts -- not the fact that it was genetically altered.'®

The FDA has defended its policy by claiming that its statutory mandate, the Federal
Food, Drug and Cosmetic Act (FDCA), “does not require disclosure in labeling of information
solely on the basis of the consumer desire to know.”'®  In comments addressing a Codex
Alimentarius proposal on labeling genetically modified foods, the U.S. explained its position:

The United States is mindful of the contention by some that mandatory labeling of all
genetically engineered foods is within the concept of consumers’ right to know. The
United States has long supported the inclusion in food labeling of information related to
dietary guidance (such as nutrient values) and information relating to economic value
(such as quantity of contents). However, under current United States’ laws and policy,
consumers’ right-to-know does not automatically extend to mandatory disclosures on
food labels beyond relevant information on health, safety, altered nutritional
composition, required handling and conditions of use. We are also aware that various
groups have raised issues characterized as ‘ethical concerns.” The United States believes
that consumers should have access to information on bioengineered foods and that
manufacturers ought to provide such information. There are a number of means of
providing such information, other than labeling. Providing such information on the label
would be highly impractical and unequitable in that the difficulties and costs in applying
such labeling to commingled commodity products and to processed foods containing
such ingredients from many different sources would be substantial and would be borne
by all consumers regardless of the level of their own concerns and without providing any
greater assurance of safety.'®’

The U.S. discourages voluntary labeling of foods that do not contain genetically

' Id at 22,987, 22,991.

" FDA, FDA'’s Policy for Foods Developed by Biotechnology, FDA
Education/Compliance Program: 1995, <http://vm.cfsan.fda.gov/~Ird/biome.html>.

"*"Joint FAO/WHO Food Standards Programme, Codex Committee on Food Labelling,
Implications of Biotechnology for Food Labelling, Governments Comments, Additional
Comments from U.S.A. (Ottawa, Canada) (May 14-17, 1996).
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modified 6rganisms on the grounds that such labelh;g can be potentially misleading. Although
there is no official policy statement governing the use of phrases such as “contains no
genetically engineered material,” an Interim FDA Guidance Policy on the voluntary labeling of
milk and milk products from cows that have been treated with Recombinant Bovine
Somatotropin (rBST) indicates that such statements must be carefully crafted to avoid implyihg
that products produced without bioengineering are safer or of higher quality than those produced
with bioengineering. FDA stated that “such misleading implications could best be avoided by
the use of accompanying information that puts the statement in a proper context.” In the case of
rBST-treated milk, FDA explained that a “proper context” could be achieved in a number of
ways, including a statement that “no significant difference has been shown between milk
derived from rBST-treated and non-rBST-treated cows.”'®

The American position has been criticized both in the U.S. and abroad. Critics have
pointed out that in some cases, the U.S. does require labels to indicate a food production method
or process, such as “frozen,” or “from concentrate.” The U.S. also requires food labels to
disclose whether added colors and flavors are “natural” or “artiﬁcial.”_ These critics have
pointed out that there are ample grounds for considering the process of biotechnology “a

material fact” -- which triggers labeling requirements under U.S. law.'®

'8 59 Fed. Reg. 6,279, 6,280 (1994).

'* Under U.S. law, a food is “misbranded” if its “labeling is false or misleading in any
particular.” 21 U.S.C. § 403(a) (1997). In determining whether labeling is false or misleading,
the FDA must consider representations actually made as well as “the extent to which the labeling
or advertising fails to reveal facts material in the light of such representations ....” 21 U.S.C. §
201(n) (1997). See Consumers Union and Mother & Others for a Liveable Planet, comments to
the U.S. Delegation to the Codex Committee on Food Labelling (Oct. 9, 1997).
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The policy of the FDA is often viéwed as being inconsistent with requirements in other
parts of the world. In the fall of 1997, the FDA hosted visitors from eight countries -- all of
whom were interpsted in the agency’s biotechnology policy. According to an unnamed FDA
official, the journalists among the visitors wanted to get the “straight scoop as to why the U.S. is
out of step with the rest of the world” on this issue.'*

The U.S. remains under pressure to label genetically engineered food. For example, in
May;t}'l 997, 24 major European food retailers urged the U.S. food industry to develop a system
for sc;.gregating and labeling genetically modified corn and soybeans exported to the EU. The
retailers cautioned U.S. seed developers, farmers, and traders that Ehropean consumers demand
such labeling to enable them to make informed purchasing decisions.'!

Recently, Monsanto, the leading U.S. agricultural biotechnology company, has dropped
its opposition to labeling requirements issued by the EU. This change in corporate policy is
significant consideﬁng that the U.S. government has strongly objected to the EU’s labeling
requirements as unjustified. Although Monsanto has now agreed to comply with those
requirements, the company claimed that segregating genetically modified soybeans in the U.S.

commodity chain is not viable.'"

**® Labeling of Biotech Foods Highlighted by FDA s Foreign Visitors, WORLD FOOD
CHEMICAL NEWS, Oct. 15, 1997, at 12.

®! EU Approves Labeling Rules for Genetically Modified Products, WORLD FOoD
CHEMICAL NEWS, June 25, 1997, at 18.

2 “Monsanto changes stand on labeling genetically modified food in the EU,” FOOD
LABELING AND NUTRITION NEWS, May 13, 1998, at 10.
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The label of this food product from the United Kingdom discloses that. it was
“produced from genetically modified tomatoes.” Similar products sold
in the United States do not bear such labeling.
2 European Union

The EU is at the forefront of developing labeling standards for genetically engineered
foods. On May 15, 1997, the EU’s Novel Food Regulation, 97/258 EC, went into effect, the
first European act setting forth specific labeling requirements for genetically engineered food
products. The regulation “requires that consumers be informed of differences between a new
product and existing equivalent products. This requirement refers to the differences resulting
from the use of biotechnological processes including the presence of ‘live’ and/or processed

GMOS.”I”

Much confusion has arisen in the EU over how to interpret the novel food law and how

** European Commission, Memo/97/110, Labelling of Genetically Modified Organisms,
Dec. 18, 1997, at 4.
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it will be implemented.”™ On July 22, 1997, the EU Commission sought to clarify how the laws
will be interpreted and enforced by issuing a policy statement enunciating principles that will be
contained in future legislation. In its statement, the Commission indicated that it will prepare

draft legislation based on the following principles:

. “labeling of products consisting of, containing or derived from GMOs throughout the
food chain; :
. labeling intended to give consumers clear, honest and neutral information about the

GMO origin of products, facilitating choice for consumers without stigmatising modern
biotechnology, scaremongering or raising doubts about the safety of products;

. a system which is science-based in order to ensure enforceability (for domestic and
imported products alike), and to limit the scope for fraud (through the possibility of
verification);

. labeling which can co-exist with different existing labelling frameworks, such as that

foreseen by the Novel Foods Regulation;

. an approach which is simple and not unduly costly for operators to comply with and one
which minimizes uncertainty;

. an approach that is in accordance with the Community’s international obligations and
which does not impose mandatory segregation of production, transport and distribution
lines on operators but only proportionate labeling requirements;

. a coherent and flexible framework to determine the precise labeling rules with a clear
~ proactive role for the Community.”'**

" E.g., Gillian Handyside, EUR: EU Gnawed by Worries Over Genetically Changed
Foods, AAP Newsfeed, Jan. 11, 1998 (available in NEXIS file) (“Faced with criticism from
consumers, environmentalists and industry, the European Union is trying to turn its hotch-potch
of rules on genetically modified crops and foodstuffs into something resembling a coherent
policy.” The Novel Foods Regulation has been characterized as resulting in “a plethora of
convoluted regulations, only some of which dovetail, and a great deal of confusion, consumer
concern and delays for industry seeking product approval.”).

'*> European Commission, Broad Orientation for an Extended Community Labelling
System for GMO Products (July 22, 1997).

79 The Center for Science in the Public Interest



The Commission agreed that:

. products without GMOs can be marketed without any labeling. Voluntary labeling of
products of certified non-GMO origin should be facilitated;

. for products known to be of GMO origin, mandatory labeling (e.g., “this contains™)
should be required; '

. in cases where material of GMO origin cannot be excluded but where no evidence of the

presence of such materials is available, mandatory labeling (e.g., “this may contain™)
should be required.'*

Because genetically engineered maize (corn) and soybeans were not covered by the
Novel Food Regulation, the Commission adopted Regulation 1813/97, which became effective
November 1, 1997. This regulation provides for detailed labeling requirements to be imposed
for these products at a later time.

On February 25, 1998, the EU Commission formally proposed for Council consideration
a regulation to replace 1813/97 that wéuld set detailed labeling procedures for foods derived
from genetically modified corn and maize. The proposal was important because it is the most
detailed blueprint for a labeling scheme that the EU has issued to date, reflecting the policy
enunciated in the July 1997 statement.

Under the proposal, products containing soy or maize products whose genetic
modification can be confirmed through DNA or protein testing will be subject to the following
requirements:

. If the food consists of more than one ingredient, the words “produced from genetically
modified soya” or “produced from genetically modified maize” must appear in the

ingredients list in parentheses following the name of the relevant ingredient. For
products that do not contain a list of ingredients, those words must appear clearly on the

% European Commission, The European Commission Agrees on an Orientation for
Labelling of GMO Products, press release (July 25, 1997).
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labeling.

. An ingredient of a compound ingredient that is derived from genetically engineered corn
or maize must be mentioned in the final product labeling.

. The use of the terms “may contain” or “may have been produced from” genetically
modified ____ must be used if there is no evidence that the ingredients have been
genetically modified but evidence of such modification cannot be excluded.'?’

The proposal was approved recently by the European Parliament in May with minor
amendments.'”® Council approval is expected shortly.

The Bureau Europeen des Unions de Consommateurs (BEUC), a Européan consumer
advocacy organization, has criticized the proposal for relying on DNA or protein testing to
determine whether consumer products are to be labeled. BEUC believes that because many
ingredients are processed in such a way that the modified DNA and new protein will not be
detectable, few products will be required to be labeled. BEUC instead advocates that “business-
to-business” information be used, with each entity in the production chain passing on
information about product origin in an “audit trail.” The group stated that testing for genetic
material should be done on raw materials as they enter the country, when testing is more

accurate. In the alternative, produce with a certificate of origin from a certified laboratory

indicéting that it does not contain GMOs would be acceptable. BEUC also criticized the “may

7 Proposal for a Council Recommendation concerning the compulsory indication on the
labeling of certain foodstuffs produced from genetically modified organisms of particulars other
than those provided for in Directive 79/112/EEC.

% “European Parliament Approves Plans for Labeling GM Foods,” FOOD REGULATION
WEEKLY, May 18, 1998, at 19.

81 The Center for Science in the Public Interest



contain” labeling option as fostering consumer uncertainty. '*°
3. Australia and New Zealand

On February 24, 199.8, the Australia New Zealand Food Authority (ANZFA) published a
proposal to require labeling of genetically engineered products where the products are not
“substantially equivalent” to tréditional foods. Unlike the EU requirements, the use of genetic
engineering does not automatically mean that a food product is “not substantially equivalent” to
its traditional counterpart. Unlike the U.S., however, the Australian proposal does not
discourage negative claims (i.e. that foods do not contain products of a GMO).2%®

The proposal creates three categories of food, only one of which requires food labeling.
Category | is comprised of “[f]loods produced using gene technology that are not substantially
equivalent to their existing conventional counterparts and which contain new or altered genetic
material.” The category includes foods that are altered in their composition, allergenic
properties, nutritional value, or end use. Examples include capsicum (hot or sweet peppers)
modified to contain enriched vitamin A and C content, and tomatoes modified to be sweeter.
Labeling would be required for such products. The label would be required to state the
biological origin and nature of the characteristic or property modified.

Category 2 is comprised of “[f]oods pro&uced usihg gene technology that are

substantially equivalent to their existing conventional counterparts whether or not they contain

" BEUC’s comments on the proposed Commission Regulation concerning the
compulsory indication on the labeling of certain foodstuffs produced from genetically modified
organisms of particulars other than those provided for in Directive 79/112/EEC, BEUC/002/98
(Jan. 6, 1998).

20 ANZFA, Statement of Reasons, Proposal P97, For Recommending, Standard A 18,
Food Produced Using Gene Technology (Feb. 25, 1998).
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new or altered genetic material.” Foods that contain new or altered genetic material could
include tomatoes genetically modified to be insect resistant and potatoes genetically modified to
reduce their susceptibility to browning and bruising. Foods that d9 not contain new or altered
genetic material could include: sugar from sugar cane genetically modified to be resistant to
viruses or cotton seed oil from cotton genetically modified to be insect resistant. Category 2
foods would not require labeling.>”’

| Category 3 is comprised of foods produced without using gene technology. Such foods
may be labeled as containing no GMOs so long as it can lbe substantiated.®?

The Australian Consumers Association (ACA) issued a statement that ANZFA
“betrayed” consumers. ACA stated, “[t]he Authority has not kept faith with consumers.
Consumers simply do not consider [that] genetically modified foods can be equivalent to
conventional ones. This ruling denies their right to know about the process used to produce
their food.””* ACA explained that consumer surveys have shown that up to 90 percent of
Australians want labeling for all genetically modified foods. The group, however, was pleased

with the provision permitting manufacturers to indicate that their products do not contain

' ANZFA, Australia New Zealand Food Authority Makes Recommendation to Health
Ministers on Regulation of Foods Produced Using Gene Technology, press release and
information sheet (Feb. 24, 1998). The proposal rejected mandatory labeling for food that was
“substantially equivalent” to traditional food because it could not be justified on the basis of
sound scientific principles; it is not necessary to protect public health and safety; it is more
restrictive than necessary; it is not practicable; and it is too difficult to enforce. Proposed
Standard A18, Draft Variation to the Food Standards Code (Australia, New Zealand). See
ANZFA Statement of Reasons, supra note 200.

22 ANZFA Press Release and Information Sheet, supra note 201,

*® Australian Consumers Association, Consumers Betrayed by Ruling on Gene Foods,
press release (Feb. 25, 1998).
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genetically modified organisms.
4. Japan
Although Japan has issued Guidelines for Safety Assessment of Foods and Food
Additives Produced by Recombinant DNA Techniques, it has not yet issued guidelines on
labeling genetically modified organisms. Currently, a legislative subcommittee and the
Advisory Committee on Food Labeling at.the Ministry of Agriculture, Forestry and Fisheries are
discussing labeling issues. When the deliberations by the two bodies are completed, the
government will present its position.?**
S. Codex
The Codex Committee on Food Labeling will discuss two alternative recommendations
for the labeling of foods obtained through the use of biotechnology in May 1998,%% reflecting
the fundamental disagreement between the U.S. and the EU over “whether to apply specific
labelling requirements to genetically modified products which are different from conventional
products or to apply them to all genetically modified foods irrespective of their
characteristics.”?%

The first proposed recommendation reflects the position of the U.S. It states:

“When a food or food ingredient obtained through biotechnology. . . is no

2™ Joint FAO/WHO Food Standards Programme, Codex Committee on Food Labeling,
Proposed Draft Recommendations for the Labelling of Foods Obtained through Biotechnology,
CX/FL 98/8 (Government Comments of Japan).

25 The proposed draft recommendations are at step 4 in the 8-step process.

2% Joint FAO/WHO Food Standards Programme, Codex Committee on Food Labelling,
26th Session (May 26-29, 1998) (Ottawa, Canada), Proposed Draft Recommendations for the
Labelling of Foods Obtained through Biotechnology, CX/FL 98/8, at Part B (2).
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longer substantially equivalent to the corresponding existing food or food
ingredients as regards

- composition
- nutritional value
- intended use

the characteristics which make it different from the reference food would be
clearly identified in the labeling.”

The second proposal reflects a position more akin to that of the EU. It states:

All foods that are or contain genetically modified organisms shall be labeled.
Foods that are produced from genetically modified organisms but do not contain
them shall always be labeled, if natural variations considered, an adequate
analysis demonstrates that they differ from equivalent conventional foods.

The presence of any substance{s] that are absent in existing equivalent foods and
may have implications for the health of certain sections of the population and/or
are the subject of ethical objections shall be indicated in the label.2”?

Two alternatives regarding the labeling of known allergens created by the use of

bioengineering are also being considered by Codex. The first recommendation is to discourage

the marketing of foods containing potential allergens. The second approach is to declare the

presence of an allergen in any food or food ingredient produced through biotechnology. If

adequate information about allergens cannot be provided through labeling, food containing an

allergen should not be marketed.

The introductory comments to those recommendations appear pessimistic that a proposal

will be adopted any time soon. They stated that “the Committee may wish to recognize that the

positions are too different at this stage to establish international recommendations which would

be generally acceptable and defer action until further information is available which could lead

207 Id
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to consensus on these issues.”®

The Codex Executive Committee at its 43rd session stated that “while consumers may
claim the right to know whether or not foods had been prepared by biotechnology, it also notes
that the claimed right to know was ill-defined and variable and in this respect could not be used
by Codex as the primary basis of decision-making on appropriate labelling.”?® However, the
consumer’s need for adequate information in order “to make informed choices according to
individual wishes and needs” has been recognized by the UN General Assembly in its
Guidelines for Consumer Protection.”’® Moreover, the provision of such information is
necessary to permit market forces to operate properly, supra page 61. Ensuring fair trade
practices within the food industry is one of the primary purposes of the Codex Alimentarius, and
the importance of labeling standards as a means to prevent deceptive trade practices by food

2! Thus, regardless of

companies is specifically recognized by the Codex Executive Committee.
how the Commission views the consumers’ right to know doctrine, any action taken by Codex

in this area should be consistent with its responsibilities to ensure fair trade practices.

C. Recommendations for Labeling of Genetically Engineered Foods and
Ingredients

Consumers need to know the process by which a food was produced so that they can

28 Id. at B(1).

% Joint FAO/WHO Food Standards Programme, Codex Alimentarius Commission,
Report of the 43rd Session of the Executive Committee (June 4-7, 1996) Alinorm 97/3,
paragraph 29.

2% United Nations, Guidelines for Consumer Protection, Article 3(c) (United Nations
Publications, New York) (1986).

21 See Alinorm 97/3, supra note 209.
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make informed purchasing decisions and exe;cise choice in the marketplace. Such requirements
are necessary to ensure fair trade and allow free market forces to function properly. Thus,
national regulatory authorities should require, to the greatest extent possible, that genetically
engineered foods be labeled. Furthermore, authorities should also allow labels to say that foods
are not genetically engineered, or do not contain genetically engineered ingredients, without
burdensome qualifying statements. An important issue still to be resolved concerns the
circumstances under which foods that may contain genetically engineered ingredients should
disclose this fact on the label. The EU’s implementation of its regulation will, hopefully,

provide guidance on this issue.

Part Three:
Labeling of Organic Foods

Organic food is one of the fastest growing segments of the food industry. In the United
States, the size of the organic industry has risen from $78 million in 1980 to $3.5 billion in
1996."* The market for organic foods in the EU was valued at $1.7 billion in 1990 and has
been projected to grbw at a rate of 25% per year.””® Japan’s retail sales for 1994 were estimated

to be.$688 million.*"* In Canada, 1995 retail sales were estimated at $50 million and are

12 62 Fed. Reg. 65,850, 65,856 (1997).

2 Id. at 65,959 (citing William Tate, Organic Produce in Europe, The Economist

Intelligence Unit Special Report No. 2128. London: Business International Limited (1991)).

214 Id. at 65,856.
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expected to grow by 15 to 25 percent per year.?"®

Some restaurants are beginning to use organic produce and other ingredients. In the
U.S., the National Restaurant Association reports that organic menu items are offered in 57% of
restaurants with per person checks of $25 or more.?'® Japanese family and fast-food restaurants
are taking advantage of the organic boom by adding such products to their menus. Higher-
priced restaurants in Japan even serve organic wine.?!”

Some major corporations are also beginning to add organic lines. For example, Heinz
Co. now markets the Earth’s Best line of organic baby food products.’”® In Japan, Mitsubishi
Corp. has entered the organic market for environmental as well as business reasons.*"

A. The Need for Regulating the Labeling of Organic Foods

Consumers purchase organic foods for a variety of reasons. Some consumers believe
that organic foods are of higher quality and taste better. Others favor organic foods because they
want to protect the environment or are concerned about the risks that pesticides and other

agricultural chemicals pose to farm workers.

215 Anna Kohn, Natural Growth: Organic Produce is Becoming Part of the Mainstream
Food Chain as Consumers Question Whether ‘Safe’ Levels of Pesticides are Really as Safe as
We Think, THE FINANCIAL POST LTD., Mar. 1, 1998, at 38.

216 Cathy Hainer, Organics cropping up everywhere. Natural superstores cater to families
hungry for chemical-free food, USA TODAY, Oct. 7, 1997, at 8D.

217 Sei Sasaki, Organic foods starting to outgrow niche as more consumers look for such
producls, more companies see them as business opportunity, THE NIKKEI WEEKLY, Nov. 10,
1997 (available in NEXIS Library, News, Non-U.S. file).

218 See Hainer, supra note 216.
2% See Sasaki, supra note 217.
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Although more consumers are buying organic food, there is worldwide confusion over
what the term “organic” means. Without a standard definition (and reliable enforcement), the
word “organic” may, as a practical matter, provide consumers with little useful information.

Presently, a plethora of private entities for certifying organic products has created
considerable confusion and controversy. For example, 27 individual U.S. state governments
have organic certification laws.””® Editorials in Japan have called on the government to
esta_blish a certification system for products labeled as organic because “fake products are
commonly sold.”?"!

One of the best general definitions of “organic” was recommended by the U.S. National
Organic Standards Board in April 1995. This definition incorporates language from the Codex
Alimentarius Draft Guidelines for organically produced foods:

Organic agriculture is an ecological production management system that promotes and

enhances biodiversity, biological cycles and soil biological activity. It is based on

minimal use of off-farm inputs and on management practices that restore, maintain and
enhance ecological harmony. . . .The principal guidelines for organic production are to
use materials and practices that enhance the ecological balance of natural systems and
that integrate the parts of the farming system into an ecological whole. Organic
agriculture practices cannot ensure that products are completely free of residues;
however, methods are used to minimize pollution from air, soil and water. Organic food
handlers, processors and retailers adhere to standards-that maintain the integrity of

.. organic agricultural products. The primary goal of organic agriculture is to optimize the

health and productivity of interdependent communities of soil life, plants, animals and
people.”

9 62 Fed. Reg. 65,850, 65,963 (1997).

2! Asahi Shimbun, Japan Needs System to Certify Organic Products, ASAHI NEWS
SERVICE, Jun. 2, 1997.

?2 National Organics Standards Board, Definition of Organic (Apr. 1995) reprinted in,
Rural Advancement Foundation International-USA, Toward Organic Integrity: A Guide to the
Development of US Organic Standards, July 1997, at 199.
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The following general conditions are among those that usually must be met for the
production of organic foods:
. Synthetic pesticides, fertilizers and additives are not permitted.

. Soil is fertilized using composed plant and animal wastes, organic soil enrichers, mineral
sprays and green manure. Green manure includes crops such as peas, beans and clovers
which are planted in alternation with the primary crop to boost the nitrogen content of
the soil.

. Insect pests are controlled through alternating crops, releasing competitive or sterile
bugs, and by the use of sexual attractant traps, microbes and soap or vegetable sprays to
reduce spores and eggs.

. Weeds are controlled through planting and trimming methods, rather than by chemical
intervention.??*

. Foods are not subjected to high-tech processing methods such as irradiation or genetic
engineering.

. Meat and dairy products must be produced without the use of synthetic growth hormones

such as rBGH or the use of antibiotics. Animals must have access to the outdoors and
must be fed organic feed.”**

Unfortunately, those presumptions may not be satisfied unless the use of the term
“organic” has been clearly and consistently defined and enforced. Without appropriate
regulations, such as those adopted by California and certain other U.S. states, consumers have
no assurances that organic foods have been produced in accordance with their expectations. The
need for regulations is particularly important since consumers may pay up to twice as much for

organic foods as conventional foods.

3 Fresh Fields Whole Foods Market, Fresh Fields Primer, Organic Food An
Introduction to Sustainable Agriculture (1996); Margaret Wittenberg, Fresh Fields Whole Foods
Market, Everything You Need to Know About Organic (visited Jan. 30, 1998)
<http://www.wholefoods.com/wfm/whatsnew/organicquestions.html>.

24 17 at 2.
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B. Examples of Labeling Regulations for Organic Foods
1. European Union
The EU permits the use of the term “organic” on raw foods meeting specified rules of

production.”

The rules are set out in Article 6 and Annexes I and II to the regulation and detail
general principles for organic production and specific methods and products authorized for use
in soil conditioning and fertilization.?*

The EU permits the use of the term “organic” on processed foods (the rules do not cover
livestock) where “at least 95% of the ingredients of agricultural origin of the prodﬁct are, or are
derived from” products produced in accordance with Article 6.2 The product may indicate
that it contains organic ingredients where “at least 70% of the ingredients of agn'cultural origin
are, or are derived from” products produced in accordance with Article(?. Products that are
marketed as organic or made with orgénic ingredients may not be subject to ionizing

28 Genetically modified micro-organisms may only be used if they are specifically

radiation.
approved.’?®

2. United States

The U.S. FDA currently allows the use of the word organic on most food labels, but the

2 Council Regulation (EEC) No. 2092/91 (update July 1995).
28 Id at Article 6, Annex I, Annex II.

27 Id at Art. 5.3(a).

28 Id. at Art. 5.3(e), Art. 5.5a(f).

2 Id_ at Annex VI, Sec. A 4.

91 The Center for Science in the Public Intercst



USDA has withheld approval for the use of organic labeling of meat and poultry.?® Because of
the lack of national standards, 27 state governments have adopted standards governing the
production or handling of organic food.>' Thus, food that is considered organic in one state
may violate the organic standard of another state. There are currently 33 private and 11 state
certification agencies with their own standards and identification marks.” That inconsistent
and confusing patchwork of standards in the U.S. is a disservice to consumers and has impeded
the growth of the industry.

In 1990, the U.S. Congress directed the USDA to develop a nationél standard for organic
foods. After seven years of delay, USDA finally proposed a national organic standard for Both
raw and processed foods.”*® Under the USDA proposal, raw foods could be labeled as “organic”
if ﬁey were produced according to a set of principles restricting the use of pesticides, fertilizers,
synthetic growth hormones, and antibiotics. Processed foods could be labeled “organic” or
“made with certain organic materials” based on the percentage of organic materials in the
product. Processed foods containing at least 95% organic materials may be labeled organic.
Processed foods with less than 95% but at least 50% organic ingredients may be labeled as
“made with certain organic materials.”

The original USDA broposal permitted foods to be labeled organic if, among other

things, they contained genetically modified organisms (GMOs), were irradiated, or were

29 62 Fed. Reg. 65,850, 65,855 (1997).
B Id. at 65,963.
22 Id. at 65,856.

23 62 Fed. Reg. 65,850 (1997).
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INGREDIENTS: *ORGANIC ONIONS. *ORGANIC
WHEAT FLOUR WITH "ORGANIC OAT BRAN AND WHEAT

GERM, FILTERED WATER, ARTICHOKES, *ORGANIC
ROASTED RED PEPPERS, OLIVE OIL, "ORGANIC
SHITAKE MUSHROOMS, *ORGANIC EVAPORATED
27200096

CANE JUICE, BALSAMIC VINEGAR, SEA SALT, YEAST,
LEMON JUICE, GARLIC, SPICES.

"Organically grown/processed in accordance wi the California Organic Foods Acl af 1990. 0t l4e

The United States has not yet established national organic standards. This U.S. product
indicates that it was “organically grown/produced in accordance
with the California Organic Foods Act.



fertilized with sewage sludge. The USDA was bombarded with a record number of negative
public comments (more than 200,000). U.S. Secretary of Agriculture Dan Glickman promised
that the final regulation would delete these provisions. However, other aspects of the USDA
proposal remain controversial, and a national consensus-based U.S. standard for organic food
has not yet been developed.
3. Canada

Currently all food products labeled “organic” are produced and handled according to the
certification requirements of an independent organic certification body.”* Foods that are
labeled organic but fail to meet this .certiﬁcatlion requjrément may be deemed misleading and
deceptive under the Food and Drugs Act and the Consumer Packaging and Labelling Act. The
food label must indicate the name or number of the certifying agency. Food ingredients may be
designated as organic only if they have been certified as such. The term orgénic is not
synonymous with terms such as “pesticide free.”?*’

Although organic production in Canada is currently controlled by independent organic
certifying agencies, the Canadian Organic Advisory Board will soon issue new standards for
organic labeling. The Board is proposing to exclude foods that have been irradiated, genetically

engineered, or grown using sewage sludge as fertilizer, and to exclude meat from animals that

| 2 See Subsec. 5(1) of the Food and Drugs Act, R.S.C. 1985, C.F-27; Sec. 7 of the
Consumer Packaging and Labelling Act, R.S.C. 1985, c¢.C-38: Canada Guide, supra note 41, at

~ Sec. 4.2.9,

3 Although synthetic pest control products are not used in organic agriculture, there may
be a carry-over of pesticides from applications prior to the certification period, or spray drift from
neighboring fields. In addition, a limited number of pesticides are approved for use in organic
production. :
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have been given antibiotics to stimulate growth. The standards will be voluntary at first, but
-may become law at a later date.
4. .Codex

Codex is in the process of developing guidelines for the production and marketing of
organic foods. “Draft Guidelines for the Production, Processing, Labeling and Marketing of
Organically Produced Foods™ **¢ are nearing completion. Tﬁe draft guidelines set out a
comprehensive framework for organic regulation including rules of production, lists of approved
substances for treating plants and animals, inspection and certification systems, and other
matters. With respect to label claims, th_e draft guidelines provide that manufacturers may refer
to multi-ingredient processed products as organic if 95% of the ingredients are organic.
Products containing between 70 and 95% organic materials may state that they contain organic
ingredients. Materials and/or producté produced from genetically modified organisms are
specifically excluded from the guidelines.”’ Irradiated products are also excluded.

C. Recommendations for Labeling

In general, organic foods should not be permitted to contain more than five percent
artificial ingredients or preservatives or be produced with the aid of synthetic pesticides or

fertilizers, synthetic growth-hormones, or antibiotics. Foods that contain between 70% and 95%

2 Joint FAO/WHO Food Standards Programme, Codex Committee on Food Labeling,
and Marketing of Organically Produced Foods, Draft Guidelines for the Production, Processing,
Labeling and Marketing of Organically Produced Foods, Government Comments at Step 6
(France, Japan, Poland, Consumers International) CX/FL 98.4.

27 CODEX ALIMENTARIUS COMMISSION, Draft Guidelines for the Production,
Processing, Labeling and Marketing of Organically Products Foods, Alinorm 97/22 A
Appendix III at Section 1.5.

95 The Center for Science in the Public Interest



organic ingredients should be permitted to state on the front label “Made with % organic
ingredients.” The percentage of organic ingredients should be clearly disclosed in direct
conjunction with the claim.?

Consumers expect that products that are labeled “organic” are not produced with high-
tech processing techniques such as irradiation or genetic engineering. Thus, the organic label
should not be permitted on products that have been irradiated or that contain genetically
modified organisms.

Because it is impossible for consumers to distinguish organic products from
conventionally produced products, they must rely on verification methods, such as certification
by public or private entities and audit _trails. Thus, national regulatory authorities should
establish accreditation programs to certify that organic products and products containing organic
ingredients are produced in accordance with national regulations. Organic certifiers should be
subject to strict controls to ensure their objectivity in evaluating organic products. Organic

producers should be inspected at regular intervals.

Part Four: Labeling of Foods
Meeting Religious Dietary Specifications

A. The Need for the Labeling of Foods Meeting Religious Dietary
Specifications

Internationally, many consumers demand foods produced in accordance with two of the

2% Some countries, such as the U.S., have made initial determinations not to allow
percentage declarations on the principal display panel (PDP) on the grounds that only essential
information should be on the PDP. USDA believes that the percentage of organic ingredients in
a product is not essential information.
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most widely observed religious jaws — kosher foods produced under J ewish dietary laws and
halal (lawful) foods produced under Islamic law. Although many consumers buy such foods to
follow their religious beliefs, many non-Jews and non-Muslims buy such products for other

reasons.

This label is an example of how foods meeting kosher requirements are marketed

According to a survey of American kosher food buyers, more than a third believe that

«“iosher is better;™>” twenty-nine percent are Jews, 19% are Muslims and Seventh-Day

29 Ggeve Levin, New Products Abound at Kosherfest, PITTSBURGH PoST-GAZETTE, Dec.
11, 1997, at G5.
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Adventists, and 16% are vegetarians or lactose-intolerant. By the year 2007, the kosher food
industry is expected to reach 36 million U.S. buyers, of whom 44% are expected to be Muslims
and 37% to be vegetarians.2*

Both Jewish and Muslim dietary laws forbid the eating of certain foods, including pork.
The laws require animals to be slaughtered as quickly and as painlessly as possible so that the
animal does not suffer. While kosher meat is generally taken from the front quarters of an
animal, Islamic law permits the use of the entire carcass, as long as it is wholesome and properly
slaughtered.**!

Jewish law prohibits consumption of meat and dairy products together, and dishes,
cutlery and cooking equipment for each type of product must be kept separate at both the
manufacturing and consumption stages. Manufacturing equipment must be dedicated to
processing only kosher foods. Products that contain neither meat nor dairy products (e.g.,
vegetable products, some baked goods, some soups) are considered “pareve” and may be
consumed with either meat or dairy products. Pareve products are often purchased by
vegetarians and those with milk allergies.

B. Labeling Requirements for Kosher and Halal Foods

1. United States
Recently, as part of an initiative to “reinvent government” and cut down on the number

of government regulations, the U.S. FDA revoked an official policy statement governing kosher

240 Id

! Mike Dunne, What the ‘Halal’ Means: Meat’s Guaranteed to meet Muslim Dietary
Laws, SACRAMENTO BEE, Jan. 28, 1998 (available in NEXIS Library, News File).
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labeling that had appeared in the U.S. Code of Federal Regulations since 1957.2? The FDA
claimed that its policy would be more appropriately reissued as a Compliance Policy Guide,
which the agency defines as “an FDA informal guidance document.”*** While the FDA has
withdrawn its formal policy statement, it has not yet reissued the statement as a Compliance
Policy Guide. The revoked guidelines provided that:

The term kosher should be used only on food products that meet certain religious dietary

requirements. The precise significance of the phrase “kosher style” as applied to any

particular product by the public has not been determined. There is a likelihood that the

use of the term may cause the prospective purchaser to think that the product is “kosher.”

Accordingly, the Food and Drug Administration believes that use of the phrase should be

discouraged on products that do not meet the religious dietary requirements.?*

The U.S. has no policy regarding halal and has no plans to develop one.

2. Codex

In response to the expanding demand for halal products and rapidly increasing trade in
such products, Codex Alimentarius approved new guidelines for the use of the term.*** The
guidelines were opposed by the U.S. food industry. The Grocery Manufacturers of America
(GMA) criticized the plan to issue guidelines, stating that: “GMA believes that [the

commission’s] scientific principles reinforce the view that cultural/religious factors should not

play a role in the development of Codex guidelines/recommendations. . . Religious authorities

261 Fed. Reg. 29,701, 29,710 (1996), 62 Fed. Reg. 43,071-73 (1997).
243 [d
2491 C.F.R. § 101.29 (1997) (revoked).

> Food and Agriculture Organization of the United Nations, Codex Commission makes
major decisions on food claims, hygiene, labelling at Geneva meeting (July 17, 1997)
<http://www.fao.org/waicent/faoinfo/economic/esn/codex/cacnote.htm>.
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having the necessary [expertise] should be the ones to develop and issue such guidelines for the
use [of the term] by food manufacturers.”*
In issuing the guidelines, Codex explained that:
The guidelines are of a general nature in order to allow for minor differences of
interpretation according to the different Islamic schools of thought, and it is recognized
that they are subject to the interpretation of the appropriate authorities of the importing
countries. However, the certificate granted by the religious authorities of the exporting
country should be accepted in principle by the importing country, except when the latter
provides justification for other specific requirements. The guidelines define criteria for

the use of “halal”, lawful and unlawful sources of food, general requirements for

slaughtering and processing, packaging, storage and transport of foods claimed to be
“ha]al.”w

Significantly, the guidelines provide that “claims on halal should not be used in ways which
would give rise to doubt about the safety of similar food or claims that halal foods are
nutritionally superior to, or healthier than, other foods.””***

C. Recommendations for Labeling

National regulatory authorities can help facilitate consumer choice and protect
consumers from unfair trade practices by working with religious authorities and developing
enforcement standards for the labeling of foods meeting religious dietary specifications.

Although religious authorities must be the ones who will ultimately determine whether products

should be certified as kosher or halal, government authorities can prosecute the fraudulent or

6 Guidelines for ‘halal’ term should be developed by religious authorities, not Codex:
Ziller, FOOD LABELING & NUTRITION NEWS, June 6, 1996, at 5.

#7FAOQ, supra note 245.
28 CODEX ALIMENTARIUS COMMISSION, Draft General Guidelines for Use of the

Term ‘Halal,” ALINORM 97/22 (version submitted by Codex Committee on Food Labelling was
adopted without revision).
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misleading use of such terms on package labels.

In nations such as the United States, where the Constitution requires the separation of
church and state, guidelines must be carefully drafted to ensure that there is a neutral regulation
aimed at preventing fraud in the sale of food. As the U.S. Court of Appeals has stated:

The city [or other government authority] can prevent fraud in the sale of kosher food in a

less restrictive and neutral manner by simply requiring that any vendor engaged in the

sale of kosher food state the basis on which the food is labeled kosher . ... Anyone
offering for sale food marked [kosher] . . . . when the product had not in fact been
approved by the relevant authority could be convicted of consumer fraud without any
intrusion into the internal affairs of the Jewish faith, and without requiring the
involvement of adherents of Orthodox Judaism interpreting a city ordinance.?*

Unfortunately,. the U.S. has moved in the opposite direction and is attempting to

diminish its activity in this area. The U.S. should reexamine its policy and consider adopting

the Codex standard for halal foods.

% Barghout v. Bureau of Kosher Meat and Food Control, 66 F.3d 1337, 1346, n.15 (4th
Cir. 1995).
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CONCLUSION

Food labeling regulations represent a valuable tool to improve consumer decision
making in the marketplace and provide incentives to producers to improve product quality.”
Although some countries have required the disclosure of greater information about ingredients,
nutritional composition, product quality, health effects, and lproduction methods, no single
nation has required disclosure of complete information in all of these areas. As national
governmental authorities proceed with international harmonizatidﬁ of food labeling regulations,
efforts should be made to ensure that new requirements are based on the premise of “upward
harmonization.” Such requirements should reflect regulatory policies from around the world
that best ensure that consumers are provided with the information they need to make informed
purchasing decisions.

The United States, for example, should require quantitative ingredient labeling and
freshness dating as required in Europe. The U.S. should also adopt more extensive disclosure
requircménts for the labeling of production processes including irradiation and genetic
engineering. In .tum, the EU should consider requirements for mandatory nutrition labeling. All
nations should proceed with improved disclosure requirements for the labeling of ingredients or
additives that may cause adverse health reactions.

Codex could help facilitate such developments by establishing international standards
that are based on the premise of “‘upward harmonization.” The development of such standards

would raise consumer protection standards and discourage trade disputes in which one nation

20 Caswell, supra note 1.

102 The Center for Science in the Public Interest



argues that another nation’s consumer protection requirements are too strict and constitute an
illegal trade barrier.?’!

Codex should increase efforts to help nations learn from one another and take the lead in
ensuring that food labeling requirements are upgraded to world-class levels that embody the best
labeling provisions from around the globe. Such efforts would further Codex’s mission and

will, hopefully, drive Codex’s agenda for the 21* century.

! Echols, supra note 64.
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