wtarn m'nwn ne \ecromry ensures recon-
an of the mmal decision before the

Svoreaton of his 30- da\ review period, thus

sieran

“viencing the review process. In effect, this

-tlersiin o the internal review process gives
s A gpportunities to reverse an adverse
Loes e tiaidecrsionbefore it becomes the final

tertsnonoof theeagency. While it may appear
-7 as counsel for the Secretary has an
vivantage aver the respondent when it comes

cem ey

3 vasenzan adverse decision reviewed by the

Tecretarny.

the respondent may appeal the

“mal azency decision to Federal court) -
Amerdas ')(;C Ld.nn()l .1ppeal the final decision

fits van agency.’

" n t=e-four cases involving remands in
ok the Secretary issued an opinion,  the
=2:sicns were written and signed by the
'3 Chief of Staff instead of the Exec-
ive Ctficer for Administrative Operations
Cined Man; agement. who had signed the remand

‘vt'et

tead stfthe ExecutnpO“ﬁcermdlcawsthat
~vith raspect to issuing final decisions, the
follows the HHUD Act’s delegation of
~rather than the FHAA's delegation.
'D has ¢mployed the Secretary’s del-
- : the review authority available

"‘k"" arey ¢

TR .

“ininoine of the six cases involved.a purely
24l :ssue. In re Bobhwe Burris, a race dis-
ation case, the Secretary’s Chief of Staff

=" The srder from the Chief of Staff

: the HUD Act. while applying the’
" mreader standard of review permltfed by the

set aside and remanded the ALJ’s decision to -
exclude the HUD investigator’s testimony of-
fered to support the complainant's assertion
of discrimination.'#” Because the parties tes-
tified to “absolutely conflicting facts,” the
Chief of Staff stated that the testimony of the ]
HUD investigator would be essential to the
ALJ's assessment of the parties’ credibility. !
Thus,.rather than defer toc the ALJ's initial
credibility assessment, the Chief of Staff set
aside the decision and required the ALJ to
admit the testimony offered by HUD’s OGC to
support the complainant's. claim on re-

“mand.'* The other five cases remanded by the

Secretary involve significant issues of policy
and law. For example, HUD v. Holiday Manor
Estates, a case based on familial status dis- _
crimination and unlawful interference, was
the first case in which the Secretary issued a

final decision."*® Holiday Manor is significant . ‘

because it illustrates the potential conflicts of

-interests that arise when HUD attorneys rep-

resent the interests of both the individual
complainant and the gener: | public.
In Holiday Manor the complainant and her -

- 10-year-old son planned to move into one of
‘two mobile homes owned by the complainant’s

parents located in the mobile home park

‘owned and operated by the Holiday Manor .

Estates Club, [nc.'*! The complainant submit-

.ted a rental application t,o the club's board of _
- directors- and was rejected, because her

parents’ second mobile home was situated in

~asection ofthe park that did not permit minor

SN ATD Comzsiainants Cover b ncertain Legal Terrain With Intervention Efforts. | Fair Housmg Falr Lending

P Toae A ‘1‘i 2 p. 4 Mar. 1, 1992).

SFar e
PR U

na-rarr Lending 1 P r. 9 25,027, av 2% 203

v Q~anSands Inc., 2 Fair Housing-Fair Lending (P-H) § 25.056, at 25.448. In re Bobbie Burris, 2 Fair
-ndingt P-1§:9.25,050, at 25.475; HUD v. Mountain Side Mobile Estates, HUDALJ Nos. 08-92-0010-
-1, <lip ep. at 15 (HIUD Secretary Oct. 20, 1993); and HUD v. Holiday Manor Estates, 2 Fair

S e 3abbie Burnis, 2 Fur nuusmg-Fuxr.Lun:'mg(P-H) 9 27050, at 25,476-7K.

P T U St v

HUT v Holiday Manor Extates, 2 Fair Housing-Fair Lending (P-H) 1 25.027 (HUD Secretary Mar. 23, 1992).

$UT % Hoiday Manor Estates Club, Inc., 2 Fair Housing-Fair Lending (P-H) 9 25.016, at 23,220 7HUD Al Nov.

K]
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149 Id.

* children.'™ Several months latﬂr the com- -

plamant moved into the park despite the
respondent's rejection of her earlier applica-
tion."™ In addition to her claim for unlawful
- diserimination based on familial status, the

.complainant alleged that the respondent un-

lawfully harassed and interfered with her in
retaliation for moving into the park without
permission from the board of directors; and for
filing the compiaint with HUD."* -

The Secretary and ALJ Andretta disagreed
on two major issues: whether the complainant
employed impermissible remedies by moving
into thé park without authorization from the
board of directors, and whether the complain-
ant should be permitted to intervene in the
case."™ On secretarial remand, the ALJ had
held that the proper course for the complain-
ant would have been to seek injunctive relief,
not t.o _move -into the park without permis-
sion.!

This proposed dec15|cn was then reviewed-

again by t.he Secretary, who issued a final
decision." The Secretary applied a balancmg
test and held that the complainant was both
a member of a protected class based on famil-
ial status and engaged in protected activity.'3
The Secretary stated that the respondent pos-

sesseda legitimate interest only.in the public

©o132 Id. ar 25.220-21.

183 Id: a1 25221

134 Id. au 25.229.

spaces of the park, not in the brivat.é space the
complainant occupied with-the consent of her

- parents.'” Thus, the complainant's activities

were protected as long as she had the permis-

- sion of the homeowners. Finally, the Secre- -

tary held that.the respondents harassed the
complainant's parents, but not the complam-
ant herself,'*

OGC'’s representation of the complainant’s
interests was challenged when OGC refused,
on appeal, to argue certain allegations in the
complaint. Upon respondents’ appeal to the
Secretary, OGC no longer argued that the
actions of the respondents had harassed the .

“complainant. Instead, OGC indicated that

- substantial evidence in the record supported

the ALJ’s decision.'*! (The Secretary’s deci-

~sion alludes to OGC's reversal.) OGC refused

;

to continue pursuing the harassment charge
despite the complainant's continued assertion
that she had been harassed. The Secretary
allowed .the complainant to intervene on her
own behalf while still rejecting her-claim for

damages stemming from the alleged harass- . -

ment, in order to allow her to appeal the
administrative decision in Federal court.'4?
Recently, in a handicap discrimination
case, the Secretary issued a final decision that -
did not ‘agree entirely with the arguments

!

135 HUDv. r{uhduy \{anur E*lalu Club, 2 Fmr Huusmg Fair Lcndmg(P H)425.027. at 25,297 and 25,302-303 (final

decision).

138 See HL'D v. Holiday Manor Estates Club, 2 Fair Houqmg Falr Lendmg(P H) 9§ 25,025, at 25,285 (initial decunon

on rc.mand)

137 HUD v. Holiday \(anur Estates Club, 2 Farr Hnusmg Fair Lendmg(P H) 9 25.027, at 25,302 (final decmon)

138 Id. at 23.299.200,

140 Id. at 25.300-301. However, since the respondents only harassed the mmplamanu parents, who neuher filed the
complaint. nor were the persons on whose behalf the suit was brought, the Secrclary awarded no dnmages for the

harassment.

141 Jd. at 23.297.

142 Id. a1 25.302. For Janher discussion on interventions, see chap. 4.
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raised by OGC in its memorandum. In HUD
v. Ocean Sands, Inc., the Secretary agreed
with. OGC’s position that the ALJ's initial
award for emotional distress should be

" increased to reflect the amount of similar -

damages awarded in prior cases.'* In addi-
tion, the Secretary clarified the ALJ's order
prohibiting the condominium assrciation
from asse$sing the complainant’s housing
unit for any of the costs or attorneys’ fees
incurred during the litigation of the com-
plaint.'* However, the Secretary refused the
request of *he OGC attorneys to increase the
$3.500 civii penalty assessed against the re-
spondent.'*. L '

Interaction with DOJ
Although HUD is the lead agency ‘in en-
forcement of Title VIII, the Department of
Justice (DOJ) also plays a role in FHAA en-
forcement. The FHAA requires the Secretary
to refer certain types of complaints to DOJ.
The statute indicates that whenever the Sec-
retary believes that a complaint filed with
HUD involves the legality of any State or local
zoningor land use law,'* a pattern or pr_actice
ofdiscriminatorybehavior, an issue of general
- public importance, an enforcement of a sub-
poena, or proceedings by any government li-

“thority.

3 ' ) .
censing or supervisory authorities, the Secre-
tary must refer the claim to the Attorney

General c7)r the appropriate government au-
14 ’

~ Zoning Referrals

The FHAA states that the Secretéry must

immediately refer to the Attorney General

complaints involving the legality of any State
or local zoning or other land use law or ordi--

‘nance.'*® However, under present practice,

the Assistant Secretary for uir Housing and
Equal Opportunity (FHEO), in effect, pre-
screens complaints involving Staté or’ local
zoning or land use laws or ordinances to de-
termine if a discriminatory housing practice
has occurred or is about to occur. In the pre-
amble to its regulations, HUD explicitly
stated its intention to investigate zoning com-
plaints before forwarding the complaints to

" DOJ.'*

According to the regulations, the Assistant
Secretary conducts a review of the factual
circumstances in all complaints, regardless of
the subject matter, as part of the HUD inves-
tigation.'™ If the Assistant Secretity deter-

- mines that no reasonable causé exists:to be-

lieve that a discriminatory housing practice

“has occurred or is about to occur, the Assistant

Secretary will dismiss the complaint. '8! Thus,

. 143 KUD v.Ocean-Sands, [nc., 2 Fair Housing-Fair Lending ' P-H) 9 25,036, at 25.552.53 HUD Secretary Oct. 4,'1993)

{decision and order).
144 Id. § 25.056, at 25.55.554.
145 ld. at 25_5.‘..'4.

146 42 U.S.C. § 3610(gN 24 C) ( [9KH).

147 Id. §3611Xex2). The Attorney General may also commence acivil action in Federalcourt for a breach of a congiliation .
agreement upon referral from the Secretary. Id. § 36 14(hX 14 A).

148 Id. 5 3610gN 2% C).

i49 24 C.F.R. Ch.L, wuhch. A App. L p. 96111993) { Preamble to Final Rule Implementing Fair Housing Amendments

Act of 1988).

150 [ § 103.4(0Ka),

151 See Iid. § 103 40X ax 1) Although the Ansislpnl Secretary has delegated the authority to make no redsonable cause
determinations w the directors of H{UD FHEO regional offices, the Assistant Secretary maintains the authority to
reopen na cause determinations made by regional FHEO directors. See 57 Fed. Reg. 45,066 (1992), ‘
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even ifthe complaint involves the legality of a.

“zoningor land ‘use law or ordinance, the As-
sistant Secretary will dismiss the complaint if
no reasonable cause exists to pursue the
claim.'? . ,

If the Assistant Secretary does not issue a
no cause determination, the Assistant Secre-

tary shall forward the matter to the General -

Counsel for consideration.'™ Upon referral,

the General Counsel will either issue a rea-

sonable cause determination and charge,
issue a no reasonable cause determination
and a dismissal,'™ or refer the matter to the
DOJ if the complaint involves the legality of a

State or local zoning or land use law or ordi-

nance.'> : _

The delegation to the General Counsel in-
dicates that the referral to DOJ does not occur
_ until after FHEO completes its investigation
. and prepares a finalinvestigative report.'® In
. this way, the Assistant Secretary prescreens

complaints involving zoning and land use or- .

* dirances and only refers to the General Coun-
sel claims in which reasonable cause may be
found. -

The General Counsel has redelegated con.

‘current.authority to datermine which .com- .

plaints involve the legality of local zoning or
land,u__s._g_',l_aws_ to the Associate General Coun-

PRIt

" 152 55Féd Reg, 53,293 (1990), .
153 24 C.F.R. § 103.400(a 52X 1993).
15'4' Id. § 103.40(Xa¥2¥i) and (1), _
155 Id. § 10:4.4004ax:1).

158 See Schwemm, Law and Litigation, § 26.312), p. 26-27.

1567 56 Fed. Reg. 2931 (1991,

158 24 C.F.R. § 103.40Kand ( 1993),
159 Id.

160 42 U.S.C. § 3614(bX 1; (1988).

181 Memorandum of Understanding, p. 6.

sel for Equal Opportunity and Administrative

" Law and to the Assistant General Counsel for
Fair Housing.'” If the Associate General
. Counsel or the Assistant General Counsel de-

terminesthat the matter“involvesthe legality
of zoning or land use,” OGC must refer the

complaint and the HUD investigative materi- -

als to the Attorney General in lieu of making
areasonable cause determination.!*® HUD is
responsible for notifying the aggrieved per-

sons and respondents by certified mail or geer--

sonal service about the referrals to DOJ. !
Once the zéning complaint is referred to
DQJ, the Attorney General has the discretion
to commence a civil action in Federal court no
later than 18 months after the occurrence or
termination of the alleged discriminatory
housing practice.’® DOJ 'and HUD have
agreed that DOJ will review the zoning mat-
ter promptly, may conduct-its own investiga-

tion, and will notify OGC, the complainant,
‘and the respondent when it decides whether

or not to file a civil action. %!

To ensure that enforcement of zoning cases
is not barred by thé 18-month statute of limi-
tations, FHEO' developed a draft technical
guidance memorandum (TGM) for regional
FHEQ directors on processing and investigat-
ing zoning and land use ‘cases.'® The draft

162 Leonora L. Guarraia, Deputy Assistant Secretary for Fair Housing and Equal Opportunity, Office of the Assistant
* Secretary for Fair Housing and Equal Opportunity, U.S. Department of Housing and Urban Development, memo-
_randumtn all regional FHEQ directors, Drat TGM-15, Case Processing Procedures for Zoningand Land Use Caaep.

July 26, 1991.

172




- TGM states that zoning cases will be im-
mediately assigned for investigation, and if
the region or the investigator has a backlog of
cases, zoning cases must be a-priority. !5

~ In addition, the investigation should be
completed-and the case transmitted to the
Office of Fair Housing Enforcement not later
- than 15 months after the occurrence or termi-
" nation of the. alleged discriminatory act.'*
The TGM suggests that in determining the.
date of occurrence or termination, the regional
“director should “make a conservative, inde-
pendent judgment that may differ from the
date alleged by the complainant” in order to

avoid violating the statute. of limitations.'®® -

For example, the TGM explains that the re-

gional director should toll the statut,eﬂi)flimi- _
tations at the date of the first permit denial, -

' .rather than after any subsequent appeals or-
denials.'® . : ) .
Additionally, the TGM states that the re-

gional director should “be particularly cau-
.tious about interpreting an’-act as -

‘continuing’.”*". Although the TGM does not
explain whether or not the application of dis-

163 [bid.

164 Ibid., p. L. o S

163 [hid., p. 2.
- 166 [bid.
"167 Thid.

ute of limitations,'® the extra caution indi-
cates that FHEO believes that DOJ or the
courts may be reluctant to consider zoning
ordinances continuing practices. The Su-
preme Court accepted the propriety of the
continuing violations theory under Title VIII
for racial steering. In a similar situation in-
volving zoning, the second circuit held that a
suit could be brought under Title VIII where
a denial of approval for housing funding was-
based upon a zoning ordinance.'® While the

_courts have generally accepted the continuing. .
. violations theory, as used in Havens, specific

application to zoning cases has not been inter-
preted by the courts. o

In addition to HUD's ability to prescreen
zoning cases prior to referral, HUD and DOJ
have agreed that referral is not required if “a

.zoning issue is raised as an ancillary and

insubstantial addition to a complaint that

"HUD has authority to address, and a reason-

able cause determination can-be rendered in-
dependent of the zoning issue.”*® In a position
paper on-zoning written before the final ver-
sion of the “HUD-DOJ Memorandum of Un-

criminatory zoning ordinances isconsidereda ' derstanding,” OGC detailed to what extent

“continuing practice” for purposes of the stat- _

HUD may retain jurisdiction over certain-

16¢ The Supreme Court addressed wntinuing practices generally under Title V1] in Havens Reaity Corp. v. Coleman,
455 U.S. 363, 380-¥1(1982). HUD adopted the continuing violation theory for tolling the limitations period in FHAA
complaints generally at 24 C.F.R. § 103.40(c)(1993). See Schwemm, Law and Litigation, § 25.2, p. 25-8.

169 Hunlingwn Branch, NAACPv. Town of Huntington, 689 F':Zd 391,394 n.3(2d Cir. 1982), cert. denied, 460 U.S. 1069

11983). . . '

170 Memorandum of Understanding, p. 6.

'
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matters involving the legality of zoning and
land use cases.'? According to OGC, the inj-
tial confusion over zoning matters involved

the “legality of” language inserted into the -

FHAA.'™ OGC stated that, for the purposes
of mandatory referralto DOJ, the zoning issue
must be significant and not merely tacked on
a8 an incidental issue. This is significant be-
cause a complainant or respandent may at-
tempt to use the zoning issue to force the
matter into Federal court.!™ = - :

Based on FHAA legislative history and pol-

-icy considerations, OGC concluded that refer-
ral to DOJ after the HUD investigation is
proper in cases “which-raise a significant issue
as to the facial validity; the operation, or the

administration of a zoning or land use ordi-
nance.”'’* OGC will refer such cases regard-

less of the intent of the State or local govern-

ing authority.. o '

. OGC also stated that policy considerations
. support referral to DOJ when the zoning is-

sues are significant. Because of the limited. -

-remedies available to HUD in administrative
proceedings, OGC asserted that DOJ is better
‘equipped to litigate zoning complaints in
which revision of the'law or ordinance is the
appropriate. remedy.'™ Thus, if it is deter-
mined that a;z'oningboard is making decisions

with consideration to race, color, religion, sex,
familial status, national origin, or handicap,
then it may be necessary to reform the process
by which the zoning board members are se-
lected or provide for review of zoning board
decisicns. If HUD were to handle all zoning

.cases, OGC would have to determine, before

the administrative hearing, that such reme-
dies are unnecessary, whereas DOJ may pur-
sue such remedies in Federal court at its dis-
cretion.'™ According to OGC, in practice, DOJ
rarely pursues revision of zoning ordinances
or restructuring of zoning boards, but instead
asserts that exemptions or reasonable accom-
modations should be issued by the responsible -
zoning authority.'” o
Despite the fact that HUD has ostensibly -

- prescreened the validity of all the zoning and

land use complaints it refers to DOJ, DOJ files
civil claims in relatively few of the complaints
referred by HUD. According to DOJ data, as

" of March 29, 1993, DOJ has filed claims in -

only 14 of the 93 zoning‘complaints referred
by HUD.'™ Of the 79 complaints not filed, 53
complaints are listed as “closed” or “to be
closed,”-and 23 complaints are under DOJ
investigation.'™

K

171 HarryL.Carey, Asmstant General Counsel for General Law, US. De;l;a'rv.menl ofHouming and Urban Development,
' : _'memnrahdum;u? Leogora L. Guarrma. Deputy Asmstant Secretary for Eaforcement and Compiinnce, Office of Fair -
Hounming and Equal Cpportunity. U.S. Department of Housing and Urban Development, Oct. 26, 1989. Harry L.
Carey'stitle changed fm Asmistant General Counsel for General Law to Assistant General Counsel for Fair Hous-
Ing at 'some point between the Jan. 12. 1990, and Jan. 25, 1991, delegations of authority. See 58 Fed. Reg. 41,369

(1991,
172 [hid.
173 Ibid. p.2.
174 Ibid, p. 1.
176 Ibid., p. 3
178 [bid.

177 SeraK. Pratt. Directr. Office of Xnve‘;llqnlinnl. Office of Fair Housing and Equal Opportunity, 1J.S. Department
- of Housag and Urban Development, telephone unterview, Dec. 20, 1993 (hereafter cited as Pratt Decemnber 1993

interview).
178 DOJ Caseload Database as of Mar: 29, 1993.
™ Ibid

174



Prompt Judicial Actions _
HUD and DOJ must also coordinate their
efforts to 'obtain prompt judicial actions, '™
The FHAA allows the Secretary to authorize.
the Attorney General to pursue a prompt ju-
dicial action in‘Federal court for immediate
intervention whenever such action is neces-
sary to “carry out the purposes” of the act.'*!
‘The statute clearly indicates that the prompt
civil action is only temporary or preliminary
pendingfinal disposition of the complaint, and
should not affect the initiation of the admin-
istrative proceedings by HUD.'* In addition,
the FHAA requires that all temporary re-
straining orders, or'ot_lpér preliminary or tem-
porary orders, mus* be issued in accordance
with the Federal Rules of Civil Procedure.'™
~ The FHAA requires that once HUD issues
the authorization, DOJ must pursue what-
ever temporary or preliminary relief is re-
quested.'™ However, to permit initiation, the
regulations require HUD to consult with the

180 Apmmptjudicial actiunisa temporary or prelimina

_ Asgistant Attorney General for the Civil
~ Rights Division before making the determina-
tion that a8 prompt judicial action is neces-
sary.'® Thus, although DOJ has no choice but
.o pursue an action once it is authonzed by
HUD. the prompt judicial action. cannot be

authorized without consulting DOJ first.
On occasion, DOJ has received information

about cases requiring prompt judicial action |

before HUD has made a referral.'® but DOJ
- still cannot’ proceed without authorization
from HUD. Consequerntly, DOJ must wait
until HUD investigates the need for tempo-
rary relief before proceeding to court. **’
Because prompt judicial actions often re-
quire immediate attention and quick investi-
gation, HUD has tried to develop an efficient
internal process for the disposition of these
acuons. HUD regulations and internal guid-
ance have attempted to coordinate the roles of
FHEO and OGC regional and headquarters
offices, as well as the interaction with DOJ.

v

ry order. such as a temporary restrainingorder or a preliminary

injunction. designed o prevent further injury to aggneved persons pending & womplete investigation of the ments

of their claims. According to both OGC and DGJ. i

cuurt, because the mere threatof o prmmpt judicial action w1l cause the
nsel for Fur Houming,

. request. Jonathan Strung, Assistant General Cou
trative Law, U.S. Department of Housing and Urban
{hereaflercited as Strong, HUD OGC July 1993}
Section, Civil Righta Divisio

"pp. 4243 (hereafler cited

42 US.C. § 3610(ex 1) (1988). The Secretary delegated

. 141
* Reg. 13.121 (1989).
182

42 US.C. § 3610(ex 1) (1988). For
orders, see Fed. P. Civ, P. 65(a)

42 U.S.C. § 38100ex1) (1988).
24 C.FR. § 103.500(a) (1993). According to.one HUD

181
and 68(b).

186

- implicit approval authonty over prompt'judicial actions.

t 18 often unnecessary w file the action officiaily with the Foderai

defendeat to vwiuntanly omply with the
Office of Equal Opportumty and Admun;s-
Development, interview in Washington, D C.. July 2. 1993

nterview; Paul F. Hancock, Chyef, Housing and Ciwil En!qrcemenl/
0. U.S. Department of Justice. ;aterview in Washingwn. D C.. Feb. 19, 1991 ranscnp,
as Hancock 1991 interview). '

thus suthonzation power w the Generaj Counsei at 54 Fed.

42US.C. §3610(eN1) (1988); 24 C.F.R. § 103.500(a) (1993;.

Aeneral requirements for Preliminary injunctions and temporary restraiaing

uffical, the cnnl:ulumm prior
Pratt December 1993 interview. Thua, the application of

~

‘o authonzauon pives DOJ

this provision appears to conflict with congressional inten
itsofthe claim. The legilative history states that prompt

t indicating that the Secretary shculd deterraine the mer-
Judictal actions should be authonzed *when tie Secretary

concludes that such action is necessary. This will be im

portant where, for example, the dwelling uait is stul] avaul-

188

187

able and the Secretary believes the complaint has merit.* US. Congress, House, Commuttee on the Judiciary, Faur

Housing Ameridments Act of 1988, 100th Cong.; 2d scss.,

2173, 2196 (hereafler cited as FHAA Committee Repcrt).

Hancock 1991 interview, p. 63.
Ibid., p. 63.

1988 H. Rept. 100-711 repriated in 1988.US.C.CAN.
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The 1989 memorandum of. understanding .

between FHEQ and OGC indicates that HUD

policy initially emphasized the roles of FHEO _

and OGC headquarters offices in the prompt
judicial action process.'® The memorandum
states that the FHEO headquarters office
must provide OGC with early notification of
any request for prompt judicial action.!®®
Then, OGC must consult with DOJ as soon as
possible upon receipt of the request from
FHEO headquarters, to ensure the. prompt
initiation of a civil action.'® Thus, according
to the 1989 memorandum, the prompt judicial
action request should be transmitted, after
the initial intake, from the FHEO regional

office to FHEO headquarters, from FHEO.

headquarters to OGC, and from OGC to DOJ.

Perhaps in recognition of the fact that re-
gional offices have the greatest access to and
familiarity with the investigation of com-
. plaints, the Assistant 'Secretary and the Gen-
~ eral Counséel'delegated most of the responsi-
bility for ‘prompt tudictal actions.to the

regional directors and counssl, respec-
tively.'! A 1990 OGC: memorandum states
that the regional counszi will be responsible
for processing cases for prompt judicial ac-

tions, and coordinating the development of

evidence betwéen the FHEO regional office
and the Housing and Civil Enforcement Sec-
tion of the Civil Rights Divisicn at DOJ.'*?
Accordingly, the consultation with DOJ is'
conducted primarily by the regional counsel
who is most familiar with the facts of the
cases, thereby eliminating the intermediate
step of transmitting the available case infor-

" mation to both FHEQ and OGC headquarters.

Once the consultation with DOJ is completed,
the regional counsel must advise the Assis-
tant General Counsel for Fair Housing'® of
the cases that are identified for-consideration
of prompt judicial action and routinely report

on the progress of those cases.'™ In practice,
DOJ, OGC headquarters, and FHEO head-
quarters often participate in a conference call
with the regional investigator and regiohal:

im “Memerandum 7 Understanding 3etween TEEO and GG un the {mpementation of the Federal Fair Housing
Law Tp 2 May le lumg wgned by Camiva Lidberman, Acting Generaj Counsel and Thomas D. Casey. General
Deouty Assistant Seeretary Rerdalter sited as FHEQ-OGC Memorandum of Understanding).

149" Thid.

w0 Tl

N

6

Srank Xeating, Genera Counswi. U S Departmentof Housing and Urban Development. memorandum to Requnal
Counsel, Feb. 27 149 hereaiter Jted »3 Keating Feb. 27, 1390 memorundum). The Federal Reguster does not con-
a1 an oificiaiactice of this redesegation O the regiuns. , . o
Recently, the' Nazonal Performance Reviaw indicated that HUD will enminate all regional offices under a 5-_v{-u
pian From Red Tape to Resuits. (Creating a Government that Works Better & Costs Less. Report of the Naticoai Per-
inrmance Review. Sept. T, 1993. 5 96. [n addition, Secretary Cisaefns announced a pian to implement the elimina-
tion of reginnal nifices See *Cisneros Dutlines HUD Revamp But Has No Specifics on Savings.* Washungton Post,”
Dec. 2. 1993, 5. A- 19 oo '

Keating Feb. 27, 1990 memorandum.

The Generai Counsel redeiegated the authonzation and consultation pawers concurrently to the Associate General
Counsei for Squai Opportunity and Admunistratve Law aad the Assistant General Counsel for Fair Housming, fur-
Derly known as the Assistant General Cou~sel for General Law. 24 C.F R. $ 103.50009'11993); 55 Fed. Reg. 1288 -
11999). The Assistant General Counsel for General Law was renamed as the Assistant General Counsel for Farr
Housing at some poiat between the Jan. 12, 1990, and san. 25, 1991 delegutions of authonty. See 56 Fed. Reg.
41.369101991;. o . ’

Keating.Febh. 27, 1990 memorandum.



counsel to discuss the preliminary informa-
tion required to justify a prompt judicial ac-
tion.l.‘«'n . .
Regional counsel are also responsible for
obtaining the information necessary for these
~ cases, and for preparing correspondence for
the signaturé of the Assistant General Coun-
sel for Fair Heusing officially authorizing
DO to seek prompt judicial action."” In any

casein which prompt judicial action is author--

" ized. the regional counsel must work with
DO.J to provide the documentation necessar
to obtdin appropriate orders.'™ It appears
thatin order to minimize time spent, OGC has

given the regional counsels the authority to

process prompt judicial actions and consult

with DO.J while still retaining the final autho-
rization power, thus eliminating the need for
FHEO and OGC headquarters to serve as
intermediaries in the investigations.'™

To understand the standards of proof re-
quired for each type of prompt judicial action
underthe FHAA it isfi=st necessaryto under-
stand the general distinctions made by the

" Federal Rules of Civil Procedure and the Fed- .

eral courts. Although applications for both
- types of prompt judicial actions are subject to

the discretion of the court, the Federal Rules
of Civil Procedure distinguirh procedurally
between preliminary injuncticns and tempo-
rary restrainingorders.'™ Under the rules. a
preliminary injunction cannot be issued with-
out notice to the adverse party nor without a
hearing."* In fact, the rule allows the courtto -
consolidate ‘the hearing on the preliminary
injunction with a full presentation of evidence
on the merits of the claim, in part, because a
preliminary injunction. has a greater and
longer effect on the adverse party.*"! A tempo-
rary restraining order, on the other hand, may
be entered- without prior notice to the other
party or parties after a showing that the order
is needed to prevent immediate and irrepara-
ble injury, until a motion for a preliminary
injunction can be considered.*™ However, ac-
cording to DOJ. this is only an exception, and
courts are extremely cautious about allowin
an order without notice to the other part _
According to HUD. although a temporary re<
straining order may be entered without prior °
notice. prior hotice is often provided.?®

" A preliminary injunction cannot be issued
by a Federal court without a heanng “which
affords the adverse party an opportunity to

1w Stroeg, HUD'OGC July 1yvd interview Aconrding to OGC, the authunzatin power has been internally delegazed
. {ramthe General Counsel t the Assistant General Ceunsel for Fair Housing, Now. the Associate General Couzsel
fnr Equai Opportunity and Administrative Law can A1 a request to DOJ for prompt judicial action.and send acopy:

Ihd . B R

iv? Ihid.

to the General Cuuﬁ.«:l. rather than having to'meey 'n_lh,_ch_G\-ncrai Cuounsel in every case. [bid-

tw  Under HUD « recrantzation, effedtive April i3, 1994, the reional wunsels have beonme Assistant General Cozp-
“wels for various geegraphic areas. They now have the authority to authorize DOJ  seck tempurary restraizscg
“rders without review or wneurrence hy the Generai Counsel. HUD Comments, p. 11

v (umpare Fed. R Civ P Raiar preliminary injuncions wich Fed. K. Civ. P. 650h ‘temporary réstraining ordess).

KITRN R Kadal

Wl B3 ae2y; see Schwemm, Law and-Litugatun. § 25 5i4ec, p. 2543

‘wr Fed R Civ. D Kahe A temporary restraiming order dasued without aotice ta the adverse party is known as an ex
parte restraining order. An ex parte order expires after a fixed term determined by the court and not to exceed 50

days:
" w3 DOJ Comments, p. 3
4 HUD Cnm.mcnu. gl



present evidence in his behalf."** Addition-
ally, a preliminary ‘injunction usually is is-
sued for an indefinite period of time, “since its

purpose is to preserve the status quo until the

_ issues are adjudged after a final hearing."*"

The Federal circuit courts have generally
accepbed a t.radmonal approach forevaluating
the propriety of a preliminary injunction. This
approach consists of four factors: (1) the like-
lihood of success on the merits; (2) the like-
lihood of irreparable harm if the injunction is

not granted; (3) whether the benefits c¢f the .
injunction will outweigh any harm to the de-

fendant caused by the injunction; and
(4) whether the public interest favors or disfa-
vors issuing the injunction. 7 Since these fac-
tors are not required by Rule 65 of the Federal
Rules of Civil Procedure or-a Supreme Court

decision, the application of the factors varies

among the circuits.*®

Urilike a preliminary injunction in Federal
-court, a t.emporary restraining order may be
entered “upon a summary showing of its ne-

206

"208 Ihid.

_ cessity in order to prevent immediate and

irreparable injury, pending a fuller hearing
and determination of the rights of the par-
ties... upon a motion for a preliminary injune-
tion."*™ The grant or denial of the temporary -
restraining order does nut preclude the grant

- or denial of a preliminary injunction on a

subsequent motion.?' In addition, &. party
may not ordinarily appeal a temporary re-
straining order, unless the temporary re-
straining order was continued in vwlatlon of
the Federal Rules.*!!

HUD and DOJ do riot agree on when HL’D

- should request injunctive relief. One HUD

official characterized the issue as a disagree-
ment over.the standard of proof for prelim-

‘inary injunctions and temporary restraining

orders.**? Although HUD argues that tempo-
rary restraining orders should require only a
demonstration of irreparable harm in order

‘to maintain the status quo during further
[investigations by HUD, HUD reports that .
.-,DOJ expects HUD to aut.honze temporary

See James Wm. Moore et al., Muore's Federal Practice § 65.05. at 65-102¢ 1990).

" 207

208

209

210
211

212

See_e.4.. Curtisv '.'hnrﬁpw»n 40 F.2d 1291, 12961 7th Cir. 1988y, SHau'Corp v.Mao Ta Luinber and Yacht Corp,,
697 F.2d 1352, 1754-55 1 1th Cir. 19K3) Seealsn S‘.hw'.mm Law arulegatum §25 3i4), p 25-44 dtations omit-
ted). - X . t 5

Haitian Ccnlcr\ Counil, Ing v. McNary, 960 F. 2d 1 326, 1334 (2d Cir. 1992) (requiring a qhowmg of mparnble
harm if the injunction i3 not granwd and vither a hkellhood of success on the merits, or sufficiently serious ques-
tions guing to the merits and a balance of hardships. uppmg decidedly toward the party seeking injunctive relief);
Abbott Laburator:es v. Mead Johnson & Co.. 971 F.2d 6, 127th Cir. 1992)/applying a *sliding scale” approach that’
halances likelthood of success on the ments against m'eparable harms); and United States v. Village of Palatioe,
Non.93-C-2154, 1293 US. Dist. LEXIS 13814 (N. D . Sepl 28, 1994)(applymg the bulancmg test in a fair housing
case).

\

James Wm. Moore et al.. Moore's Federal Practice § 65.()5, at 65-100 (1990). See. eg. Haitian Cenuen Cauncil. Inc.
v.McNary, TR F. Supp. 341, 346-47(E.D:N.Y. 1492)(a court may isaue a temporary restraining order upon a show-
ing nf irreparable harm and for'the purpuse of preserving the status quo long encugh to huld a hearmg) ’

See James Wm. Mmrc ¢t al., Mbore's Federal Draulu. ®65.05, at h5 l()2 o -103 ¢ 1990)

See ibid.. at 65-172.

Wilson, HUD OGCJuly 1993 1nterview’ HUD and DO.) will need to reavlve the issue, in iight ofa new “Program and

Managemeant Plan” issued by Secretary Cisnerna. As part of the plan t reduce discrimination in housing and to en-
force Title VIII aggresaively, the Secretary hopes W increase the use of prompt judicial actions. The plan states that
hy Sept. 30. 1994. HUD will develop and issue technical quidance and conduct training in all the HUD regions nn
the proper une ni prompt judicial actions. See Creating (Communities of Opportunity: Priorities of the. U.S. Depart-
ment of Housing and 1/rban Development. Program and Management Plan, October 1993, p. 15 (herenﬂer cited as
HUD 1993 Program and \{anmmcm. Plan).
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restrainingordersonly when enough évidence
‘exists to support a reasonable cause determi-
nation -on' the merits.*'* The disagreement
may arise, in part, because DOJ u=ually files
a request for both a temporary restraining
order and a preliminary injunction at the
same time. '

In its comments on this report, DOJ im-
plied that temporary restraining orders and

preliminary injunctions should not be treated

. as “two totally separate things.” DOJ’s 'sup-
_port for this position is that in vi}'tu,ally all
cases a temporary restraining order is accom-
‘panied by a request for 4 preliminary injunc-
- tion:*"* However, as HUD maintains, the fact
remains that it is well within the Federal
Rules of Civil Procedure to treat the two ac-
tions separately and to use the distinction
between: their evidentiary standards to the
advantage of the ccmplainant seeking prompt
Judicial action.?'® . :
Because DOJ often files bath motions atthe
same time, DOJ réquires HUD to develop
enough evidence to succeed on the merits of

 theclaim.?"® However, situations that require

temporary restraining orders, such as alleged

discriminatory evictions, often arise on short -
notice and may require a court order within

24 hours.*” Accordingly, HUD believes that

2.3 Ibid. See Pratt December 1993 interview.

214 DOJ-Comments, p-3. - .

DOJ should pursue a motion for a temporary

~-restraining order on a demonstration of irrep-.

arable harm to delay the adverse action while
HUD investigates the merits of the-claim for
a preliminary injunction.?’® However, in its
commentson this report, DOJ points out that,

. because a temporary restrainingorder is gen-’
* erallyin-effect for-no longer than 10 days, the

gathering of evidence as to the merits of the
claim is “of some urgency.”'® Despite HUD's

‘concern that the need for action is often im-
-mediate, DOJ stated that, “No one has ever

been evicted or suffered other adverse conse- .
quences as a result of our requiring investiga-
tion into the facts.”™®® - o
In response to DOJ's position on evidence
required for temporary restraining orders,
OGC headquarters issued a memorandum ex-
plaining the procedures that FHEO regional

. investigators skould follow in pursuing mo-

tions for atemporary restraining order.?%! The

memorandum details the specific evidence to

be collected by theregional i nvestigator before

a temporary restraining order request will be

authorized. In addition to evidence ofirrepa- .
rable harm, threat of imminent eviction,or =~ © |
sale of the unit to a third party, the memoran- 5

dum requires investigators to collect evidence

that is “se substantial as to show that the

215 For an example ol’écmﬁbiajm_ for pn.)mpt judicial action ﬁied'hy'DOJ. see, ¢.8., United States v. Bobak, No. 89-C-
3232, 2 Fair Housing-Fair Lending (P-H) 9 21.049 (ND. [l Apr. 20, 1989) (complaint for prompt judicial action);
see also Schwemm, Law and Litigation, App.D., p. D-16 irepnnt of PlaintifTs Memorandum in Support nfMotioq

for Temporary Restraining Order and/or Preliminary Injunction in United States v. Blackwell).

216 SaraK. Pratt, Deputy Assistant General Courisel for Fair Housing, Office of Equal Opportu nity and Administrative
Law,U.S. Department of Heusing and Urbar: Development, interview in Waskington, D.C., July 2, 1993 (hereafter

cited as Pratt, HUD QGC July 1993 interview),

217 Hancock 1991 interview, p. 5.

218 Pr’at}. HUD OGC July 1993 interview: Pract December 1993 interview.

219 DOJ Comments, p. 5.

220 Ibid.

221 Harry L. Carey, Assistant General Counsel for General Law, U.S. Department of Housing and Urban Develbpment.
memorandum w Wagner Jackson, Directer, Office of Fur Housing Enforcement and Section 3 Compliance, Office
of Fair Housing and Equal Oportuaity, U S. Department of Housing and Urban Development, June 2, 1989.

t
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complainant is likely to prevail in a trial on
the merits of the complaint.”** This evidence
includes statements and affidavits of the

complainant(s), other witnesses to the alleged

discriminatory action, and/or testers.”

Regardless of either agency’s official posi-

tion, it appears that the day-to-day practice of
prompt judicial actions has affected the fre-

quency of requests by regional counsel.

According to one former OGC official, the
number of prompt judicial action requests is
significantly -lower than anticipated by the

‘Secretary, because regional counsel tend pre- . -

maturely to eliminate from consideration
cases that they believe will not survive DOJ’s
standards.”** In its comments on this report,
DOJ took exceptlon to the claim that its stan-
dards have the effect of reducing the number
of prompt judicial action requests from HUD.
‘According to the Assistant Attorney General
for Civil Rights, on numerous occasions, DOJ

has brought possible prompt judicial actions.

" to the attention of HUD for mvestxgatlon a5

Judicial Review

The FHAA provides that any party .ag-
grieved by a final order for relief may obtain
a review of that order in the appropriate U.S.

court of appeals.”® Under the regulations, the
party must file the petition for review within -
30 days of the date of issuance of the ﬁnal_

decision 27

222 Ibid.
223 Thid.
224 Prawt December 1994 interview.

225 See DOJ Comments, p. 5.

226 42 G.S.C. §4612(0)11948); 24 C.F.R. § 104.95(4a) (1993).

27 42U8

.provide his or her own representation.

.

" As HUD's lawyer, OGC may not appeal to
Federal court any adverse administrative de-
cisions -that become the final order of the

‘agency.*®® Thus, if an aggrieved person on

whose behalf a complaint was originally filed
wishes to preserve a right to appeal an ad-
verse administrative decision, the aggrieved
person must intervene in'the proceeding’g and’

If a party aggrieved by the administrative
decision chooses to appeal the final order, DOJ
is responsible for the judicial review litigation
actions before the court of appeals regardless
ofthe relief sought. > However, in recognition
of HUD's interest in the outcomes of appeals,
the memdrandum of understanding between
HUD and DOJ provides for some coordination’
between the two agencxes thh respect to the
litigation of the appeals

DOJ may authorize HUD to litigate ap-
peals “in appropriate cases to be determined
by the Department of Justice after consulta-

. tion with HUD” subject to DOJ’s ultimate

review.**? Although DOJ has not.authorized
HUD to litigate any appeals to date, the mem-
orandum of understanding provides guidance
for delegating responsibility in those in-
stances.- According:to the memorandum, the

.-two .agencies should work closely to draft

briefs and pleadings and to prepare the record

. for the court. Any briefthat DOJ wishes to file
‘will be submitted to HUD for “suggestionsand |

.C. § 3612(142) (1986, 24 C.F R. §104 95} a) (1993).

io8 HUD Complainants Cover Uncertain Legal Terram Wlth Intervention Efforts. 1 Fair Housing-Fair Lending (P-E,

vol. 7.n0. 9, 99.2, p. 4 (Mar. |, 1992).

229 For a discussion of the interventior. process, see chap. 4.

230 Me:nurz'mdu-m of Understanding, p. 8. ’
231 fhid.
232 Ihd.p.9.
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comments,” but any brief submitted by HUD
“shall be reviewed by DOJ” before it is filed,
Thus, it appears that although HUD’s appel-
late arguments are subject to final approval
from DOJ, DOJ is only required to give HUD
the opportunity to comment on DQOJ briefs.
DOJ’s appeal in HUD v, Baumgardner il-
lustrates the effect that DOJ's involvement in

Federal courtlitigation has on shaping HUD's _

iniernal strategy for litigating administrative
cases.®™ The complainant alleged that the
respondent refused to rent a four-bedrosm
house to the complainant and three other sin-
gle men because. of their gender.?* The ALJ
had awarded the aggrieved parties $2,000 for
“economic losy including inconven ience,” $500
for emotional distress, and $2,500 for “loss of
civil rights,” and assessed a civil penalty of
$4,000.2%8

On appeal, the sixth circuit reduced the
civil penalty to $1,500 and reduced damages
from $5,000 to $1,500.%7 The $2,000 award for
“economic loss including inconvenience,” was

reduced to $1,000, “giving HUD and. [com-

283 fbid.

234, Baumgardner v. HUD, 969 F 2d 572 (fith Cir, 1942).

‘

‘plainant| the benefit of some considerable -

doubt.™ The $500 award for emotional
distress was also affirmed reluctantly, based
on'giving the complainant the same *benefit
of the doubt.”®* The $2,500 award for “loss of
civil rights” was overturned completely asan
“unwarranted, subjective, additional assess-
ment beyond the proper measure of compen-
satory damages proven in this case."4%

On appeal, DOJ did not try to defend the

-award for loss of ¢ivil rights as compensation

for the abstract value of the complainant’s
civil rights, but instead argued that the award -

~ wasintended to redress a compensable injr.ry,

namely, the loss of a housing opportunity;?4!
Acb,ording to HUD, OGC strongly voiced its
objection to the argument raised in DOJ’s
appellate brief. After DOJ refused to change
its position, “HUD continued to press Justice .
to revise the brief to minimize the damage to

_ HUD’s pusition on the issue but, unfortu-

nately, Justice made only the most minimal

concessions on this issue, "4

236 AUD v. Baumgardner, 2 Fair Housing-Farr Lending 1P.H) 725,008, at 25,094 |‘{CD ALS Nov. 15, 19905,

C28 M oat 25,099-101.

237 Baumgardnerv. HUD., 960 F 2d at 58052, Although the reduction was due in part o HUD's predural delays, the
court cnnsideéred the award unduly punitive for.a reapondent whn had made arclatively innncent mistake in acareer

'

otherwise unblemished by discriminators practices. [d. at 583,

28 I at 58041,

219 Id aL 581,

240 Id. at 583,

241 Camle W. Wilsnn, Asaociate General Couasel for Equal Opportunity and Administrative Law, .S, Departomnt of
Housing and Urban Development, memorandum to Frark Keating, General Counsel, Gordon Mansfield. Asmistant
Secretary for Fair Housing and Equal Ogportunity, all regional crunsel, and all regional directors of FHEQ. June .

22,1992, p. frhereafter cited as Wil.-nn...'une‘22. 1992

381, :

memorandum). See alw Baumgardner v. HUD, 960 F2dat

242 IHUD Commenta, p. 12. Seealw, Strong. HLDOGC Decerber 1993 interview. Jonathan Strong stated that “lust civil

~Rhta” ia a statutory ntangible loas as uppused to the

persunal intan@bie loas contemplated by an award for “Jost

housming npporunity.” Hnwcn:r.‘Strur;u ciso stated that asking for both types of damages is strategically difficult
. since a request for multiple intangible injunes might cause an ALJ t question the validity ufthe complainant’stan-
"mble loases. In addition, Strong indicated that because 5th intangible awards do not generaily exceed $500, they

are, in eifect, :nterchangeable.
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DQOdJ’s position on appeal is alluded toin the
apgpellate opinjon, but is more clearly revealed
in aa internal HUD memorandum.?® Nine
day: after .DOJ argued the appeal in
Baumgardner, OGC issued a memorandum to
all regional counsel stating :nat DOJ does not
consider the loss of a complainant's civil rights
to be a compensable injury.**
the memorandum further instructed HUD at-
tarneys to seek damages for the compensable

lose of housing opportunity in their adminis. |

trative charges, where appropriate, rather
than seek compensation for the loss of civil
rights.** Following the circuit court’s ruling
in Baumgardner, another HUD memoran-
dum stated that ‘HUD attorneys' litigating
claims before ALJs need to link any presumed
damages. for loss of civil rights to actial inju-
ries, in order to avoid future appellate rever-
sals.?4®

However, although the court in Baumgard-
ner stated that the allowed damages ac-
counted sufficiently for this complainant’s “in-
" tangible dignitary interests,” the court did not
rule out the possibility that presumed dam-
ages may be possnble in other civil rights cases
in which the complamant can prove actual

Accordingly,

compensation for intar:
nized by the Supreme Cou.. uid the sixth.

EPRRN P P

injury.'": A sixth circuit opinion cited a 3u-

preme Court case holding that:

When a glaintiff seeks compersatinn far anir;ury
that is likely to have occurred but ditficuit wy »etab.
lish, some form of presumed damages may pessiciy
be appropriate. In these airci:mstances, presumed
damages may roughly approx:mate the Sarm *kat
the plaintiff sutfered and theredy compersate for.
Presumed damages must ke tied to a comgensatary
purp;)se for harms that may ke imporaibie th mea-
sure.

In addition to ihis n-~-

circuit majority, Circuit Judge Nathaniel
Jones wrote-a concurrence to “reenforce the
majority's observation that presumed dam-
ages may be appropriate for civil rights viola:

"tions."?** Judge Jones’ concurrence, although

not_controlling, appears to serve as an invjita-
tion to both HUD and DOJ to contirue to
pursue the loss of civil rights damages in.the
sixth circuit in a case with better facts to
support the award.

Based or: the potential claim for intangible
injuries suggested by the Supreme Court and

possioility of
‘ines receg-

243 HUD stated in its comments that only DOJ coutd have appealed the decision of the sixth cirnuit in Baumgariner
HUD added that, *"The Sixth Circuit's rejectionof an award for loss of cnnl ngh's was not inconsistent *ll'lJU'lllCH .
position.” HUD Comments, p. 12. R R :

244 HarryL. Carey Assistant General Counsel for Fair Housing, U.S. Departmunt of Fnuqmg and Urban Developrrent, - .-
memorandum to all regional u»unﬂel Aug. 15, 1991. DOJ arguud the appeal an Au.; 8, 1991. See Baur"..ardner v.
HU'D 960 F.2d at 572. - .

© 245 |bid. Loss nfhuuumgupp:munuv refers generally to the aspects ofa * wuqmg situation umquely valuable w the dis.
' crimination victim-and nut otherwise reflected in the salz or rental vaiue, such as proximity w school or wark. Thus,

in apprupriate circumstances lost housing opportunity s a genuirely compensable injury not properly conflated
.with th= abstract value of a right. which has no relation to the victim's actu:al experience. =
DOJ argued that the ALJ intendced the award for loss of civil rights w serve as compensation for actual injury. not
the abstract value of civil rights. However. the court rejected DOJ's assertion, and held that the ALJ had intended
“loys of civil righta” to be *an added award for an mlanmble injury not in the nature of povea compensatory dam-
‘ages.” 960 F 2d at SH2. .

1246 Wilson, June 22, 1992 mcmorandum. p. A
247 HUD v. Buumgardner. 260 F 2d at 543,

77 U8 0y

148 Memphis Community School Dist. v. Stachura. 477 .S, 299, 110-111 198R) fotations omitzed). Aithou'zh the Su-
preme Court ruled against the plaintifTin this particular 42 U.S.C. § 1983 claim, the Court did it entireiy preciude
an award of presumed damages.

249 HUD v.: Baumgardner, 960 F.2d at 385,

182
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 the sixth circuit, it is possible to aréue that, -
given a case with better facts, presumed dam-

ages may be appropriate. In addition, even if
an award for the loss of civil rights is pre-
cluded in the sixth circuit, it may still be
possible to seek damages for the loss of civil

rights in other dircuit courts which have not

tuled against such an award.”

. Elections

Once HUD files a charge, the complmnant
(including the Assistant Secretary for FHEC

if HUD initiated the complaint), the respon- .-

dent, or any aggrieved party on whose behalf

claim in a Federal civil action rather than in
a HUD administrative proceeding.?®' The

right to'remove a fair housing complaint to’

Faderal court was included in the 1988 FHAA
- in order to satisfy the constitutional right to a

jury trial in commori law suits involving an

amount in controversy over $20; certain mem-
bers of Congress believed that an administra-

" tve proceeding allowing for damage awards

. without a jury violated the seventh amend-
ment.?? Failure to elect a judicial proceeding
amournts to a waiver of any claim asserting
that the HUD administrative proceeding viv-

. lates the ccnstitutional right to a jury trial.?® .

The party wishing to pursue a civil actim
has 20 days from receipt of the charge to make

. the election.?™ If the Assistant Secretary
chooses to elect a civil action, she must de so

within 20 days of seivice of the charge.”™ In
addition, the notice of election must be filed
with the Office of Administrative Law Judges
(OALJ) and served on the General Counsl,
the Assistant Secretary, and t.he other par-
ties.?%® If a civil trial begins under any Federal
or State law regarding an alleged discrimiza-
tory housing practice, the ALJ may not em-
tinue any administrative proeeedmgs regerd-

ing the challenged pract:ce
a charge was filed may elect to litigate the . .

Once an election is made, the: General
Counsel must 1mmedxately aut.honze a cuil
action in Federal district court : relef

'under the FHAA on behalf of the aggrieswed .

person.*®® Upon authorization from the Gen-

 eral Counsel, the Attorney General must com-

mence and maintain the civil action within30 -
days.?® Although DOJ is responsible for the -
litigation of the complaint, the regulatims
specifically provide that HUD’s General
Counsel should be available for consultatin
w.th the Attorney General to discuss appre-
priate litigation strategies in the event of new
court decisions or new evidence relevant tothe

original reasonable cause determination.™

250 Incommentingma this repon. the Department of Justice stated that “given the ruhng of the Supreme ert inde

* StacAura case that the ‘abstract value' ofanghcmndhrmthebmbrdamgu.thmhndbunutnﬂm

. cause by any soch loss of right in order for comperisation to be appropriate. The StacAura decision is quite absolite

" ortkispoint, and we hav2 no basis forbebmngthntbmwﬂlbe anyd:ﬂ'erentrenhmurcumot.henhmthhh .
Circuit on this issue.” DOJ Commenta, p. 2 of attachment. .

1]

See Schwemm. Law and Litigation, § 24.8(1).
-See ihid.

BB ¥ OB B

24C.FR. § 1034300 (1993)

7 42USC.§ 361NN (1988).

. 24 CFR. § 103410(d) (1993).
42US.C. § 36120X1) (1988).

]

RN

1 42US.C. § 361%a) (1988); 24 C.F.R. § 103.410(a) (1934).

42USC. § 3612s) (1988), 24 C.F.R. § 103.410(b) (1993). _ -
42U.S.C. § 3612(a) (1988); 24 C.F.R. § 103.410(b) (1993). -

24CFR §1034106¢)(1993): 24 C.F.R Ch. I, Subch. A. App. I, at 963 (1993) (Preamble to Final Rule Implemencng



HUDincluded the consultation provision in

the regulations to give the agencies an oppor-
tunity to discuss appropriate litigation strat-
egies in the event of new court decisions or
new evidence relevant to the original reason-

able cause: determination.?®! Many people

commenting on the regulations claimed that

the consultation provision “is unnecessary,

serves no useful purpose, may be used by DOJ

to reduce its caseload, is not required by stat- .

ute and should be deleted.”® However, be-
cause an election claim ‘might not be filed in
district court until 56 days after the charge is
issued;®@ it is possible that new facts or court

- decisions may surface rendering the cause
determination inappropriate and the civil ac- _

tion unnecessary. If new information does ma-

terialize, HUD may amend its final investiga- .

tive report or void the reasonable cause
determination before DOJ is required to pro-
ceed with the litigation of the claim 254 Thus,
HUD included the consultation provision:

for the'sole purpose of assuring that éll_civil actions
are supportable at the time of filing and, in line
" with the intention of Congress, to ensure that the

Fair Housing Amendments Act of 1988).

261 24 CF.R.Ch.I, Subch. A, App. . at 963 (1993} (Preamble to Final Rule Implementing Fair Housing Amendments

Act o 1988).
262 Id

i

Secretary is the olﬁcial making the determination
whether to proceed with_{the cause of action], %®

The Unit:...  ..es, represented by DOJ, is .
the plaintiffin the lawsuit initiated on behalf -

of the aggrieved parties. However, the statute
provides that any person aggrieved by the

-issues in the case has the right to intervene in
the civil action.? If the court finds that a

discriminatory practice has occurred or is
about to occur, it may grant any relief that
would be available to the aggrieved partyin a
private civil action.?®” Such relief may-include
actual and punitive damages, permanent or

temporary injunctions, temporary restraining

orders, or any other ordeér the court may wish

toimpose.”® In addition, the court may award .

to any prevailing party, other than the United
States, a reasonable attorney's fee and

costs.?® A nonintervening aggrieved party.
~ will not be permitted damages if he or she
refuses to comply with court-ordered discov--
. ery. g ' '

270
Toallow DOJ the maximum amount of time
to prepare the charges brought as elections,
HUD’s General Counsel redelegated the au-

‘thorization of the Attorney General to the

283 In additicn to a copy of the reasonable cause determination and charge, each party receives a standard notice from
- the OALJ explaining each party’s rights and responsibilities and a scheduled hearirg date. The standard notice
states that an election to proceed in district court must be received by the OALJ chief docket clerk within 26 days
fromthe date the charge was mailed. See, e.8..HUD v. Dove Creek Apts., HUD ALJ No.28.91.0722-1 (Mar. 18, 1992)

(determinatiun of reasonable cause and charge of discrimination). Once the election is received by the OALJ, DOJ __
has 30 days to file the claim in Federal distnat court. ) S : .

264 42 US.C: § 3610(bX5XB) (1988).

265 24 CFR.Ch. 1, Subch
Actof1988). .

268 42 US.C. § 3612(0x2) (1988,
267 Id. § 3612(oX3).

288 Id. § 3613(c).

200 Id §3612p). . -

270 Id. § 3612(oX3).
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regxonal counsel, thus bypessmg the need for
OGC to serve as an intermediary.™ In addi-
tion, a few months before the official delega-
tion, OGC issued a memorandum to all re-
gional counsel requiring them to send case -
files directly to DOJ as soon as they become
aware of the fact that an eler:ion has been

made.?™ The memorandum states that nei-
_ther an official authorization letter nor the
OALZTs Notice of Election is necessary before
transferring the case file.? The memoran-
dum states that these files can be forwarded
separately when they are completed.?*

In 1992 OGC issued a memorandum to all
regional counsel as to whether settlement ne-
potiations should be conducted during the 30-
day period between issuance of the charge and
expiration of the opportumty to elect for a
judicial hearing.2™® According to the memo-
randum, it has generally been the practice of
both OGC ‘and regional counsel to avoid at~
tempting settlement in this period. Despite

. the general HUD policy favoring conciliation
and settlement of HUD charges, OGC has
avoided settlement in this period for several

271 56 Fed. Reg. 41,369 (1991). -

reasons. One reason 'is‘t-o “keep respondents
from utilizing such discussions to assist them

in ‘forum shopping’ between HUD's adminis- . -

trative . heanng process and a federal civil
action.”®”® The emphasis on preventing re-

" ‘'spondents from forum shopping may result

from the fact that respondents consistently
elect judicial proeeedmgs at a rate of 79 per- .
cent to 21 percent.

According to Asslstant General Counsel
Harry Carey, OGC no longer insists that re-
gional counsel avoid settlement during the
election period.””® Instead, UGC policy indi-
cates that while regional counsel still do not
solicit settlements during the election period,
regional counsel are authorized to negotiate
settlements upon request of the respon-

.dents

One issue of controversy between HUD and
DOJ involves whether and to what extent -

'DOJ may return elected charges to HUD ei-

ther for further investigation or for a revised
reasonable cause determination.?® Although
the FHAA requires DOJ to file a lawsuit in
every election,®® DOJ has returned a few

272 GeorgeL. Wexdenl'eller. Deputy General Counsel for Opentlons. uUs. Depenment of Houmng snd Urban Develop-
~ meat, memorandum to all regional counsel (Msy 17, 1991). -

213 Dhid.
274 Ibid.

276 Carole Wilson, Associate General Counsel. memormdum to el.l regional muneel regarding settlement of Title VII

) cases during election periods, Oct. 6, 1992.
278 lbid.

277 Japet Rou:mbe. chxef doch:. clerk, Office of Administrative Law Judges. telephone lnuerwew. Oct. 14, 1993. Fora

farther discussion ofelected cases, see chap. 11.

278 Harry L. Carey, Assistant General Counsel for Fair Housing, Officeof Equal Opportumty and Administrative Law, -
- US. Department of Housing and Urban Development, interview in Washington, D.C., Dec. 15, 1993(hereaﬁercu.ed .

as Carey, HUD OGC December 1993 interview).
279 Ibhid.

280 See Stmng, HUD OGC July 1993 interview; Strong, HUD OGC Deeember 1993 interview.

" 281 42U.S.C. § 3612(0) (1988).




elect:on charges for further mvestxganon by
HUD.?® DOJ interprets the consultation pro-

vision of the regulations as allowing DOJ to

return elected charges to HUD for further
analysis and/or reconsideration.?*® DOJ and

. HUD disagree over both the limits of DOJ's -
procedural authority to return elected charges

and the extent to which DOJ may challenge
the substance of HUD's reasonable cause de-
terminations.?*

OGC has stated that DOJ has i mappropn-
ately returned a few election cases to HUD.
OGC believes that DOJ's refusals to file cer-
tain elected charges represent an impermissi-
ble review of HUD's reasonable cause deter-
minations.?®® OGC argues that, in the event

-that DOJ discovers new information that -

might alter the initial reasonable cause deter-
_mination, DOJ may only seek consultation
from the General Counsel, not return cases
unilaterally.?®® However, DOJ maintains it
- does not ‘return elected charges unless the

charge issued by HUD is flawed.?*” Although
DOJ acknowledges its obligation to support
HUD’s reasonable cause determinations and
charges, DOJ contends that it also has a re-
sponsibility to abide by the rules of Federal
court that prevent the filing of frivolous

" claims.?® Thus, although HUD insists that

DOJ impermissibly returns cases based on

. the substantive policy issues involved in the
- charges, DOJ maintains that elected charges

are returned only when the complaint is based
on insufficient evidence or procedural error.

. For example, in one election case that DOJ
returned to HUD, OGC had issued a section

804 charge against the Farmers Home Admin- _

istration (FmHA) of the Department of Agri-
culture and the owner of the housing develop-
ment receiving FmHA Rural Rental Housing
Assistance funds.” In returning the charge
against FmHA, DOJ asserted that the doc-
trine of sovereign immunity prevents DOJ

from filing suit against another government

282 Accordingto Joseph Rich, Deputy Chief, Housing and Civil Enforcement Section, Civil Rights Division, U.S. Depart-
ment of Justice, DOJ has returned no more than five election charges to HUD during the entire FHAA period. See
Joseph D. Rich, Deputy Chief, Housing and Civil Enforcement Section, Civil Rights Division, US. Department of
Justice, telephone interview, Oct. 14, 1993 (hereafter cited as Rich interview). However, HUD OGC believes that
DOJ has refused to file at least 10 elected charges since the FHAA took effect. See Stmng. HUD OGC July 1993

interview,

When a case is returned to HUD, the initial charge is voided and refiled late' if appropriate. See Jonathas Strong,
Deputy Assistant General Counsel for Fair Housing Litigation, Office of Equal Opportunity and Administrative
Law, U.S. Department of Housing and Urban Development, telephope interview, Oct. 21,.1993 (hereafer cited as
Strong October 1993 interview). According to Joseph Rlch. HUD has withdrawn four out the ﬁve elected chargea

returned by DOJ See Rich interview.

R

See e. g John R. Dunne, Assistant Attorney General, Civil Rights Division, us. Depmment of Justice, lester to
Carole W. Wilson, Associate General Counsel for Equal Opportunity and Administrative Law, 1S, Depanmt of

' Housing and Urban Development. Oct. 29, 1991, cxt.mg 24 C.F.R. §103.410(e) (1993). See also Rich mtervr-

Pratt December 1993 interview.

BB

24 CF.R. § 103. 410(0)(1993)

Pratt, HUD OGC July 1993 interview; Wllnon. HUD 0GC Deeember 1993 interview.

287 Paul Hancock, Chief, Housing and Clvﬂ Enforcement Section, Civil Rights Dmnon. U.S. Department of Juuce.
interview in Washington, D.C., Dec. 20, 1993 (hereafter cited as Hanoock December 1993 interview).

55

Hanme* December:1993 interview, citing Fed. R. Civ. P. 11.
HUD v. FmHA, HUDALJ No. 08-90-0195-1 (Dec. 4, 1992)(&termunnnn of reasonsble cause andchu-geof diserim-

. ination). DOJ filed the claim against the owner in United States v. Sollenberger, DJ No. 175-13-109(Jan_ 28,1993),

md a consent decree was entered July 1, 1993.
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agency.? However, OGC’3 policy has consis-
tently supported HUD’s ability to issue. ad-
ministrative charges against ot.her govern-
. mental entities under the FHAA. %

- 'Although OGC consistently argues. in fa\ or
of an FHAA waiver of sovereign immunity
against other Federal agencies, Paul Hancock
believes that HUD pohcy does ot favor a
waiver of sovereign immunity when HUD is
the defendant. Hancock stated that HUD al-
' ways raises a 'sovereign immunity defense
whenever the agency is sued by a private

complainant.” HUD. stated in its comments '

‘that the, preamble to its regulations recog-
-nizes HUD's responsibility to investigate,
make reasonable cause determinations, con-
duct administrative proceedings, and use
HUD employees to prosecute cla:ms whenever
complaints are filed against HUD. ™

It is said that “The doctrine of sovereign

" waiverof sovereign immunity, >

Statesandits agencies and departments from

suit unless Congress has waived that immun-

ity in a statute.”* Although it remains un-
clear whether the FHAA includes a sufficient
HUD argues
that the FHAA was amended to allow charges

-against all respondents, including govern-
_ment entities, not merely against private per-

sons.”™ In addition, HUD believes that re-
gardless of DOJ’s views on sovereign
immunity under the FHAA, DOJ is required

‘to support HUD’s position on the issue of

proper respondents under the act.”®’ How-
ever, DOJ's Housing and Civil Enforcement
Section asserts that under current DOJ pol-
icy, it lacks authority to file suits against other

- Federal agencies under the FHAA.?®
"HUD reports that DOJ is also unwilling to .
proceed in election cases that do not involve.

“significant” issues of law, although they may
mvol\e blatant v:olahons of the FHAA. ™ For

immunity generally protects the United

[,

280

291
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Hancock December 1993 interview citing Exec. Order No..12,146, 3 C.F.R. 409 (1979). The Executive order cited by

. Paul Hancock, Chief, Housing and Civil Enforcement Section, Civil Rights Division, U.S. Department of Justice
does not appear explicitly to prevent civil law suits bet ween agencies. If two executive agencies, whose heads are not
‘named to a term of years, cancot resolve a legal dispute, the matter will be submitted to the Attorney General,
unless *a specific statutory vesting of responsibility for a resolutlon is elsewhere. See Exec. Order No. 12,146,
3CF.R. 411, § 1402

See Frank: Keating, General Counsel memorandum to Gordon H. Mansfield, Assistant Secvetary for Fair Housing
and Equal Opportunity, Jan. 22, 1992. See also Harry L. Carey, Assistant General Counsel for Pair Housing, mem-
orandum to John Dellera. regional counsel, Feb. 19, 1993 Recently, DOJ's Office of Legal Counsel issued a mem-
orandum stating that, although the antidiscrimination provisions of the FHAA apply to Federal agencies, the
doctrine of sovereign immunity bars recovery of monetary damagés for their mhnons of the FHAA. See Walter
Dellinger, Assistant Attorney General, Office of Legal Counsel, U.S. Department 'of Justice to James S. Gilliland,

General Counsel, U.S. Deptrtmntongnculture Apr. 18, 199%4. See also DOJ: Government Immune from Monetary .

'Damages under Fair Housing Act, 1 Fair Housing-Fair Lending (P-H), vol. 9, no. 12, 1 2 1 pp-1-3 (June 1, 1994).
See Hancock Deeember 1993 interview.

SeeHUDCommenu;.p 12, cuuvg 24 C.FR Ch.1, Subch A, App. L, pp. 941—48(1993)(qumbletol-"malhh _

Implemenung Fair Holmng Amendments Act of 1988).
Scbwemm. Lawand ngauon § 12.3(4Xd), p. 12-34.
See: Schwemm.Lawaldngalwn § 12.3(4Xd), pp- 12-34 to 12-35.

Frank Keating, General Counsel memorandum to Gordon H. Mmﬁeld. Assistant Secretary for Fair Housing and
Equal Oppomlmty, Jao. 22, 1992, citing 42 U.S.C. H 3602(d), 3610(lX1XBXu)(1988)

Pratt December 1993 interview.

Hancock December 1993 interview. Paul Hancock did contemplate the posnlnlity that the FHAA could be amend-d
to allow HUD to charge a Federal respondent in an internal HUD administrative hesring process without a right
to election. According to Hancock, an admimstrative hearing would not raise the same conflicts of representation
that would occur if DOJ hed to litigate in Fedenl court mpreaenung both the cumphmnnt and the nspomhnl.
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example, in one  elected hnndxcap charge re-
turned by DOJ, HUD maintains that DOJ
refused to file the claim because the complaint
did not involveanovel issue, and because DOJ,
does not agree with HUD's interpretation of
the FHAA reasonable sccommodation re-

_quirement.*® HUD’s complaint alleged that ,
the respondent condominium association had
failed to reasonably accommodate the .
complainant's disabilitybyallowinghertouse

a flctation device in the swimming pool and.

had made unreasonable requests for informa- -

tion regardmgthe nature ofthe complamant 8
disability.3®

Inreturningthe case, DOJ: maintained that X

- the charge wasbased on a factual error. The

DOJ investigation alleged that altbou.gh the -

respondent condominium association  had
threatened the complainant with a fine, the -

asgociation had not actually prevented her
from using the flotation dewce while she re-
sided at the, condominjum.?® Furthermore,

DOJ disagreed at least in part with the basis

for HUD's reasonable cause determination.

DOJ asserted that the mpondenu’ ‘request

for more information regarding the nature of

the comgl:mant’s .disability was not unrea-
Thus DOJ directly and, in HUD's

sonable.”
view, impermissibly challenged the
Secretar’y's authority to make reasonable
cause determinations.

Regardless of DOJ's reasons for returning - '

the elected charges, HUD believes that DOJ

should be willing to deputize OGC attorneys
" so that HUD can litigate the claims that DOJ

does. not wish to aoPursue To date, DOJ has
refused to do so.

' 299 Wilson, HUD 0GC July 1983 mtervuﬁ OGC reports that DOJ calls issues having little legal significance “swim-
ming pool cases,” because these cases often involve housing unita that discriminate sgainst families by restricting

_ swimming pool use to adultsonly. OGC believes that D()J‘sunwll.lmm-wﬁh these claima implies that the cases

are not worthy of DOJ’s astention.
300 Suong October 1993 interview.

301 HUD v. The Club at East Branswick ConbmunumA-n.HUDAIJNo. 02-91-0940-1 (HUDJnn 29, 1993)(&0: '
mination of lunnable csuse and charge of discrimination).

302 Hancock Deeemher 1993 interview.
308 Thid ‘
304 Wilsun, HUD OGC July. 1993 interview.

\
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3l11. DOJ Policy and Implementation

he U.S. Department of Justice (DQJ)
“plays a leadingrole in the enforcement of

the Fair Houmng Amendments Act of

1988 (FHAA).! Under the original Fair Hous-
ing Act of 1968,% the Attorney General was
"authorized to file suits that either challenged
a pattern or practice of housing discrimina-
tion, or were of significant public importance
regarding such discrimination.® Under the
1968 law, courts ruled that the Attorney Gen-
eral could not obtain actual or punitive dam-
_ages on behalf of aggrieved parties repre-
sented by DOJ,* but could only obtain
equitable relief in the form of injunctions. or
declaratory judgments, and occasionally res-
titution of victims’ security deposits or other
discriminatory overcharges.®. If conciliation

and Urban Development (HUD), the FHAA
dramatically altered DOJ's litigation options.
Congress expanded'the Attorney General's
litigation authority and the types of relief

.available to the Attorney General for resolv-

ing fair housing complaints. In turn, the At
torney General's primary civil litigation re-
sponsibilities under Title VIII have been
delegated internally to the Housing and Civil
Enforcement Sectlon of the le R:ght.s Divi-
sion. :
“To ensure coordination, conslstency. and .

" cooperation between HUD and DOJ in the

efforts failed. to resolve a fair housing com- .

. plaint, victims of discrimination had to pursue
their claims in private civil actions in order to

obtain . full monetary relief.® In addition to

creating an administrative adjudication pro-
cess within the U.S. Department of Housing

42 US.C. §§ 3601-16, 3617-19, 3631 (1988).

42U.S.C. § 3613(1988).

enforcement of the FHAA, both departments
have executed a “Memorandum of Under-
standing.”® The memorandum outlines the
roles and responsibilities of each department
with regard to several matters: pattern or
practice_cases, prompt judicial actions, land
use and zoning cases, breaches of conciliation -
agreements, subpoena enforcements, prose-
cutions for interference with fair housing

rights, judicial review and enforcement of

- Fair Housing Act of 1968, Pub. L. No. 90-284, § 8, 82 Stat. 85(1968).

See Robert G. Schwemm, dommg Discrimination law (Washington, D.C.: The Bureau of Nanonnl Aﬂ'un. 1983),

p: 286 (herenfter cited as Schwem.m, Housing Discrimination Law).

Ibid,, p. 287

i

Paul F. Hancock, Chief, Housing and Civil Enforcemant Section, Civil Rxghu Division, U.S. Department of Justice,.
interview in Washington, D.C., Feb. 19, 1991, transcript, p. 7 (hereafter cited as Hnncock 1991 interview).

‘This unit is also responsible for the enforcement of the public accommodations provisions of the 1964 Civil Rights -
Act (see Paul F. Hancock, Chief, Housing and Civil Enforcement Section, Civil Righta Division, U.S. Department of T
Justice, interview in Washington, D.C., June 24-25, 1293 (heresfer cited as Hancock June 1993 interview)) andthe .
Equal Credit Opportunity Act Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. Department
of Justice, letter to Mary Frances berry, Chairperson, U.S. Communon on Civil R:ghu. July 13 1994 attachment,
p. 2 (hereafter cited as DOJ Comments, anachment) .

“Memorandum of Understanding between DOJ and HUD Concerning Enforcement of the Fair Housing Act, as
Amende:| by the Fair Housing Ameridmenta Act of. 1988, Dec. 7, 1990 (hereafter cited as Memorandum of Undar. .

sundmg)




i

\ information.? . pattern or practice claims have never been
. - . rejected for failure tofile in atimely manner,'? R
DOJ-Initiated Civil . However, because the FHAA now allows DOJ g

a Enforcement to obtain monetary relief on behalf of an ag-

RhUD administrative law judge (ALJ) ordel;s,
and. judicial elections, as well as referrals of

, matters-from DOJ to HUD, press relations,
. resolutions of differences, and exchanges of

vidual or- group is involved in “a pattern or
practice of resistance to the full enjoyment of

any of the rights” granted by the FHAA."® In
- addition, the FHAA statute and regulations

require the HUD General Counsel to refer to
the Attorney General any claims reasonably

believed to involve a pattern or practice of -
-discrimination.'! Although the Federal courts
" . decide whether or not DOJ has proven that a

pattern or practice of discrimination actually

.. occurred, the courts will not review the Attor-
" ney General's initial reasonable cause deter- -

mination.'? Thus, the Attorney General's dis-

cretion and authority to file claims are not in .

dispute. The FHAA does not require DOJ to,

9 ', Ibid.
10 42 US.C.§3614(a) (1988).

file a pattern or practice claim within a spe-
cific statutory timeframe. Infact, because pat-
- tern or practice cases require extensive inves-

tigation over long periods of time, DOJ

. . " pri , Some D
The Attorney General may initiate a-civil, grieved party, some may argue that DOJ

- action in Federal district court whenever she
- has reasonable cause to believe that an indi-

should be required to meet the same statute
of limitations required of private litigants.!¢
-Although “pattern or practice” is not de-

fined in the statute, the Supreme Court has

held that “the words reflect only their usual
meaning.”'® The definition of pattern or prac-

tice applied to other civil rights laws is helpful

with respect to Title VIII, to wit:

more than the mere occurrence of isolated or “acci-
dental” or sporadic discriminatory acts. It hals] to
ustablish by a preponderance of the evidence that
racial discrimination was the company’s standard

operating procedure—the regular rather than the

unusual practice.'® o

"-Pgtt.éfn or practice” has been construed to
mean discriminatory policies or practices that

1 See id. §§3610(eX2), 3614(a) (1968); 24 C.F.R. § 103.500(b) (1993).

. 12 See Robert G. Schwemm, Housing Discrimination: Law and Litigation, (Deérfield, IL: Clark Boardman Cailaghan,

1992), § 26.X1), p. 264 (citing United States v. Yonkers Bd. of Ed., 624 F. Supp. 1276, 1291 0.9 (SDN.Y. 1985_‘),'

affd, 837 F.2d 1181 (2d Cir. 1987), cert. denied, 486 US. 1055 (1988)) (hereafter cited as Schwemm, Law and Lit.

igation)
13 Thid. § 262(4), p. 26-11.
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14 " Ibid. A private civil action initiated by an aggrieved person must be filed not Iater than 2 years after the occurrence
. : or termination of an alleged discriminatory hovsing practice. 42 U.S.C. § 3613(a)(1XA) (1988). '

. . Similarly, while the FHAA does not impose a statute of limitations on Secretary-initiated complaints, HUD’s own
regulations require the Secretary to file a complaint within 1 year of the occurrence or termination of the alleged dis-
criminatory housing practice. Compare 42 U.8.C. § 3810(aX1XANi) with 24 CFR. § 103.15 (1993). See generally
Schwemm, Law and Litigation, § 24:4(1), p. 24-9. For a further discussion of Secretary-initiated complaints, see
chap.10. .- . Co | o

16 International Bhd. of Teamsters v. United States, 431 U.S. 324, 336 n.11 (1977), remanded, EEOC v. TIM.E..D.C.
Freight, Inc., 859 F.2d 690 (5th Cir. 1981). See also Schwemmn, Law and Litigation, § 26.2(2), p. 26-5.

16 431US.at336.




affect groups or classes rather than isolated _

episodes affecting only individuals.'” In his
treatise on the subject, housing expert Robert
Schwemm has noted that although most suc-
cessful pattern or practice cases haveinvolved
three or more instances of discriminatory be-

havior, DOJ need not demonstrate a mini-

mum number of discriminatory acts.!® As
Schwemm noted, the “key to a pattern or
practice case is the defendant’s overall policy
toward protected class homeseskers.”!® Jgo.
lated instances of discrimination against par-
ticular individuals have been used, not to es-
tablish a pattern of discriminatory behavior,

but as examples of t.he defendant’s overall

behavior patterns. _

Similarly, the FHAA permits the Attorney
General to file a claim of discrimination not
only against an individual, but also against

any “group of persons” believed. to have en-

gaged in a pattern or practice of discrimina-

- tory behavior.”® The FHAA does not require ~
DOJ to prove tk at each member of the group -
. independently engaged in discriminatory be- -

havior, but rather that the ‘behavior of the
individuals taken as a' whole was discrimina-
tory, as in.blockbusting or steering prac-
tices.? T

The FHAA also authorizes the Attorney
General to file suit when there is reasonable
cause to believe that “any group of persons has

~been denied any of the rights granted by this

title (FHAA] and such denial raises an issue
of general public importance. | . - *® The

“gensral public importance”™ provision gives

DOJ broad discretion to initiate claims of
housing discrimination.® DOJ may file suit
dgainst a defendant for an issue of general
public imnortance even if the alleged discrim- -
inatory p. .ctice does not involve a pattern or -
practice of behavior, 2 However, the statutory
language indicates that Congress intanded to
limit DOJ’s enforcement power regarding pri-
vate citizens to violations with a measurable
publicimpact. Courts have also held that the
Attorney General's demonstration of reason-
able cause in cases of general public import-
ance, as with pattern and gractice cases, is not
reviewable by the courts. _

DOJ is no longer Limited to seeking only -
injunctive relief in the cases it pursues, but

‘may also obtain ‘monetary damages for ag-

grieved persons and dvil penalties to vindi-

ccate the public interest in certain types of

claims.” To permit greater coordination be-
tween private civil claims and DOJ actions, .
the FHAA allows DOJ to obtsin monetary

1‘.1 Administrative Conference of the United States, 'Néw Weapons for an O1d Battle: The Enforcement Provisions of
the 1988 Amendmentato the Fair Housing Act,"by Leland Ware (Washington, D.C.:January 1992), p. 24 (hereafter

- cited as Wgre, “New Weapplu'_).
18 Schwemm, Law and Litigation, § 26.2(2), p. 26.6.
19 Ihid. : '
20 "42US.C. §3614(a) (1988).

21 Uz'zit_eél States v. Bob Lawrence Realty, Inc., 474 F.2d 115, 123 (8th Cir.), cert. denied, 414 U.S. 826(1973). .

2 42 US.C:§3614(a) (1988). .

23 United States v. Northside Realty Assocs., 474 F.2d 1164, 1168 (5th Cir. 1973), later appeal, 501 F.2d 181 (5th Cir.
1974), cert. denied, 424 U S. 977 (1976) (Based on pre-FHAA statute). ‘ '

24 See United States v. Hunter, 459 F 24 208, 218 (4th Cir. 1972), affg 324 F. Supp. 529.(D. Md_ 1971), cert. deniad, -
405 U.S. 934 (1972); Cabrera'v. Fiachler, 814 P. Supp. 269 (EDNY. 1993).

% See Schwemm, Low and Litigation, § 26.2(1), p. 264, (ci

ting United States v. Hunter, 459F2det217).

28 United States v. Yonkers Bd.ofEd.,624 F. Supp. u 12911.9; L Schnmm.-lawuduﬁguim, $26.2(1), p. 264.
27 42US.C. § 3614(dX1) (1988). ' -
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damages for aggrieved pefsfma, even if the -

aggrieved parties have not intervened in the

DOJ action or filed their own private claim.2®

Under the statute, civil penalties are avail-
-able in both pattern or practice and general
public importance cases.?® Civil penalties in
. these cases may include up to $50,000 for the
first violation,” and up to $100,000 “for any
‘subsequent violation.™! ' '
DOJ may also participate in private civil
actions brought by aggrieved persons.®
Under the FHAA, private parties have 2 years
-from the date of occurrence or termination of

. thealleged discriminatory housing practicein

which to file a private civil action.® The At.
torney General may intervene in a civil action
if she certifies that the case is of) general public
. importance.* However, if the Attorney Gen:
eral does not intervene in the private action,
DOJ may still bring its own civil action

N

against the same defendant at a later date.’®

DOJ and the private plaintiff may consolidata

their claims against the same defendant, or -

proceed separately without limitations based
on the actions or results obtained by the

other.® If the Attorney General intervenes in )
* a private civil action, she may obtain preven-

tive relief in the form of a permanent or tem-
porary injunction, temporary restraining
order, or other order necessary to guarantee

the full enjoyment of rights provided by the

FHAA* The court also has the discretion to

. award any other appropriate relief, including

actual and punitive monetary damages, to the

_ aggrieved party, as well as attorneys’ fees and
costs to prevailing parties other than the
United States.*® In lieu of actual interventions .

into private civil actions, DOJ often files ami-

- Cus curiae briefs in support of the complain-

ant.%®

28 See Schwemm, Law and Litigation, § 25.1, pp. 254 to 25-5.

'29 42U.8.C.§3614(dX1XC)(1983). In addition, divil penalties are available for nﬁy claims involving patterns or prac-
. tices of discrimination, the legality of zoning or land use ordinances, and enforcement of conciliation agreements.
However, civil penalties are not available in judicial election actions under 42 U.S.C: § 3612(oX3).

.30 Id. § 3614(dX1XCXi).
3 Id. § 3614ANINCKii).

32 Aggrieved pers.ona may pursue a private civil action in addition toor in lieu of filing a co.mphint. with HUD. See id.

§ 3613(a). An aggrieved person is not autbmaticglly a party to the HUD charge, but the ALJ may permit the ag-
grieved person to intervene on his or her own behalf if an intervention request is timely filed. /d. § 3612(c) (1988);
- 24 CF.R. § 104.200(aX3) (1993). For a further discussion of interventions in HUD complaints, see chap. 4.

3 Id §3613(aX1XA). Under the 1968 act, individuals were authorized to file suit and could win both injunctive relief

and actual damages. In addition, the courts could asse:

See id. § 3612(a), (c).

88 up to $1,000in unitive damages. Complainantsin private
“actions had to file their claims within 180 days of the alleged occurrence of the discriminatory practice.

MU Id.§ 3613(e). Similaﬂy. the lgg'nevedpnny may interv-enn ip & § 3614 suit brought by DOJ and mayobtain the same
relief as ia: vailable in a private civil action. See id. §3814(e). . L

See Schwemm, Law and Litigation, § 26.1, p. 26.3.
id. § 25.1, p. 254. . '
42 U.S.C. § 3613(cX1) (1988).

B 4 8 &

. F. Hancock, Chief, Housing and Civil Enforcement Section, Civil Rights Division, U.S. Department of Justice, tele-
phone interview, Sept. 23, 1993 (hereafter cited as Hancock September 1993 interview).

2 Hancock Sep'.eﬁ:ber 1993 interview.
hadt \




Criminal Prosecutions =~

The FHAA also makes it unlawful for any
person to interfere in another person’s rights
under the statute. The FHAA states that:

It shall be unlawful to coerce, intimidate, threaten, -

or interfere with any person in the exercise or

enjoyment of, or on account of his having exercised )

or enjoyed, or on account of his having aided or
encouraged any other person in the exercise or
enjoyment of any right %-antod or protected by
[provisions of the FHAA). e '

A violation of this section may be brought as -

a HUD complaint, as a private lawsuit, or as
a civil lawsuit or criminal prosecution by the
Attorney Géneral.*! o
The Attorney General may initiate a crim-
inal prosecution for coercion, intimidation, or

interference pursuant to the FHAA. Under -
- the statute, the Attorney General Inay prose- -

cute, “whoever, whether or not acting under
color of law, by force or threat of force willfully

~ injures, intimidates ol;-interferes with”. per-

sons exercising their fair housing rights under °
Title VIIL@ If the defendant interferes with
housing rights without causing bodily injury,
asin most cross-burning situations, the defen-
dant is charged with a misdemeanor and can
befined upto$1,000 and/orimprisoned for not
more than 1 year.*? If bodily injury results
from the intimidation or interference, the
crime is elevated to afelony and the defendant'
may be fined up to $10,000 and/or imprisoned

L

~ for not more than 10 years.* If death results,

the defendant may be sentenced  to life im-
prisonment® = - :

. In 1990 Congress directed the United

States Sentencing Commission to enhance the .
penalties for crimes committed in furtherance

of discrimination. Under the sentencing

guidelines, a defendant convicted of criminal
interference involving the threat or use of
force may be sentenced as a felon to 10 yesrs’

" imprisonment if no injm?r occurred, or 15
years if injury occurred.*

If the defendant

| 40 42U.S.C. §3617(1988). These actions can be brought by either HUD or DOJ.

41 Acomplaint alleging interference may be brought to HUD pursuant to §3810(aX1XA); filed as a private cml action
pursuant to § 3613(a); and/or prosecuted by the Attomey General pursnant to § 3631 if the matter involves theuse

of force or threat of _l’om.

2 42U.S.CA.§3631 (West Supp. 1993). Hereafler, the phrase *criminal interference” will be used to refertoallofthe

criminal acts prohibited by the FHAA, including the use of force or threat, intimidation, and coercion.

' 43 Id. Senator Arlen Spea;r recently reintroduced a bill, which was referred to the Corcmittee o the Judiciary, t.h.lt“ .

makes interference in the exercise of housing righta a felony even if no bodily injury nmlg. See S.668, 103d Cong.,

1st sess. (1993).

- Under the new bill, 42 7.8.C. § 3631 would elevate the
* year and/or a fine of up to $100,000. The bill increases
conditions:. (1) if the defendant’s actions resultin pro

i:ne offense to & felony punishable by imprinnmant forone:
the penalties if the crime is aggravated by any of the following
perty damage exceeding $100, (2)if the defendant uses or caz-

- riesa ﬂreamint.hecommiuionohhcoﬂ'enae.or(a)iﬂhbfoqdmtmor attempts to use fire in the commission
of the act. If the crime is aggravated and no bodily injury results, it would be punishable by up to 5 years imprison.
ment and afine upto $250,000 or both. Ifthe crime is aggravated and desth results, the defendant may be sentenced

. to imiprisonment for life or death. See U.8. Congress, Senste, Committee on the Judiciary, Fair Housing Rights s

Amendments Act of 1993, 103d Cong., 1st sess., 1993, 8. Rept: 103-149; p. 23.

M M
Id

&

48 Mib. the US. House of Representatives passed ‘egialstion directingthe United States Sentencing Commission
- tofurther enhance sentences for persons convicted of hate crimes: Hate Crimes Sentencing Enhancement Act of
' 1993, H.R. 1152, 103d Cong., 1t sess. (1993). 139 Cong. Rec. H8792 (daily ed. Sept. 21, 1993) (passed as amended

by voice vote), -

47 18US.C.app. §2H1.3 (Luwl.. Co-op. 1983). Under certain circumstances, the punishment may be increased. Id.
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-,

committed criminal interference without the
threat or use of force, he or she may still be

" convicted as a felon to § years’ imprison-

, ment.*

.DOJ Litigation Program

DOJ primarily affects fair._hous_ing policy .

through litigation, by using each case to estab-
lish-the Government's. positions on issues,*®

However, unlike other civil rights statutes,
" the FHAA requires a unique coordination be--

tween Federal agencies with respect to litiga-

tion.%®0 Generally, the FHAA limits the discre- .
tion of both HUD and DOJ by requiring HUD -

to investigate every complaint and requiring
DOJ to file suit whenever a party elects to

pursue a Fedetal civil action after reasonable
~cause is found.®! Thus it appears that Con.
gress envisioned that the Federal Govern-
ment would investigate every complaint and

HUD would prosecute or refar to ‘DOJ all.

- 48 Id.app.§2H1.5. Under the statute, this provision applies to “other de

apparent violations of the FHAA 82 Recogniz-

ing the unique interagency coordinat.io_n're-
Quired by the FHAA, HUD and DOJ meet

- weekly to discuss which E]oli'cies topursue and

which claims to litigate, .

The Housing and Civil Enforcement Sec-
tion of DOJ's Civil Rights Divisionis primarily
responsible for litigating fair housing cases,
although some-assistance is provided by local
U.S. attorneys.® According to DOJ, 46 cases
were assigned to U.S. attorneys’ offices na-
tionwide. .In adcition, the criminal prosecu-
tions for intimidation and coercion are liti-
gated by the Criminal Section of the Civil
Rights Division, and all civil and criminal

- appeals are handled by the Appellate Section

of the Civil Rights Division.*® Nearly all cases -

pursued by DOJ are baged upon factual inves-
tigations conducted by both HUD and DOJ

.using the criteria established by the FHAA
and agency regulatio_ns.

56

ination.” As with crimes involving the use of force, imprisonment can be increased under certain circumstances,

49  Congress required only the Seérecary to issue rules implementing Title VII within 180 days after the enactment
of the FHAA. See 42 U.S.C. §$ 3601 note & 3614a (1988). - . ) .

50 Hanoock 1991 interview, p. 18.

51 DOJ is not.required to file every HUD.referred zoning cue See 42 US.C. § 36_14(BX1)(A) (1988).

52 Ibid. However, the FHAA requires HUD lto.refer complaints to any certified State or local agency that operates

under-a fair housing law substantially equivalent ta-the FHAA. 42 US.C. § 3610 (1988); 24 CF.R. § 103.100 .

(1993). See also chap. 6.
53 Ibid, p. 23; Hancock June 1993 interview.

54 Acconding to Paul Haacock, U.S. attorneys in some districts do litigate divil rights issues. However, in the past, DOJ

", -has only given prompt judicial action cases to.U.S. atto
civil rights litigators, such as the southern district of Ne

. 1991 interview, pp. 36-37. ©

rueys offices with a civil rights division and/or experienced -
w York and the district serving the Chicago area. Hnnu:r.k

The US. attorney in soutSern Florida started a voluntary civil rights task force to combat discrimination against’
persons displaced by Hurricane Andrew. Hancock June 1993 interview. .

In addition, the Attorney General has implemented a plan toenlist the assistance of U.S. attorneys offices to litigate
election cases and Prompt judicial action requests. See AG Reno Announces Major Expansion of DOJ's Housing Sec.-

_ p-2
55 Ware, “New Weapons,” p. 58.
58  Hanoock 1991 interview, p- 35.
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twon. 1 Fair Housing-Fair Lending (P-H) vol. 9, no. 6.16.1 p. 1 (Dec. 1, 1993) and Attachment to DOJCommnh.
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TABLE 111
DOJ tair Housing Caseload
© Actual _ Estimates . ;
1991 1992 1993 1994
Total number of cases filed or pamcnpated in 105 - ‘85 125 135
HUD referrals requiring filing : 79 66 . 80 80
Other HUD reterrals’ - 7 5 10 2. 10
Pattern or practice or intervention 6 9 20 30
Amicus curiae 8 -3 B 5
Consent decrees : : 36 74 . 80 90
Litigated judgments .18 12 20 - 25

Source: DOJ Budget, 1994,

DOJ handled only 13 fair housing cases in

" FY 1988, increasing to 27 followingthe fiscal

1989 effective date of FHAA.%® In FY 1990 °

'DOJ filed 40 fair housing claims.*® Table 11.1
represents the Housing and Civil Enforce-
ment Section’s current and projected caseload

as reported in the FY 1994 DOJ appropna-

tioﬁ of the FHAA have evolved ﬁ'on; analogies
to Title VIl case law.Generally, a complainant

demonatrate either that she or he was treated

differently on a prohibited basis or that the _

‘respondent’s actions had a diseriminatory ef-
fact or disparate impact on members of a pro-

tions hearings.® ‘ tected class.
Proving Di ' I atl  Attorney General Janet Reno stated that
: oving Uiscr m nation DOJ plans to apply the disparate impact the-

. One of the most controversial policy issues

‘in civil rights litigation generally involves the -

standard of proof required to prove discrimi-

nation. As discussed above in chapter 10, the

standards of proof. reqmred to prove a vwla-

ory to housing discrimination. cases. 81 Al
though under the Bush administration, HUD

generally had' endorsed an effects test or.dis-

parate impact analysis, 2 DOJ refused'to
‘applya disparate impact analysis in litigating

alleging discrimination under the FHAA must

'57 - Ibid., pp. 3-10:
.58 'Thid. =~
~ 59 Ibid. S _
60 US. (,ongrese. House, Committee on Appmpnetwha.lkpanhwuia of Commerce, Justice, and State, the Judiciary,
and Related Agencies Appropriations for 1994: Hearings Before the Subcomm. on the Departments of Commerce,
- Justice, and State, the Judiciary and Related Agencies, 103d Cong., st sess., 1933, p. 684 (hereafter cited as DOJ
1994 Hmnngnl The previous peak for DOJ fair housing cases oczurred in 1973 when 58 suits were filed. Joseph D.

. Rich, “Survey: ‘Enforcement of the Fair Housing Act, As Amended, By the Depuunnnz of Juuee The Blmnm
Lawyer, vol. 46 (1991), p. 1337. .

-81 TIenel. Reno (speech delivered at the Nel.'m_nl Fair Housing Summit, Arlington. Va,Jan. 21, 1994), p. 8.

" @' Jonathan Strong, Depaty Assistant General Counsel for Pair Housing Litigation, Gffice of Equal Oportunity and .
' Administrative Law, U.S. Department of Housing and Urban Development, interview with HUD OGC in Washing-
toa, D.C., July 2, 1993 (hmnﬂnrcmd aa Strong, HUD OGC July 1993 mmvww) Saaln Hancock June 1993 io-
- terview. -
On October 13, 1993, Secrmry Henry G. Cisneros ulued a new“Program and Muuament Plen® !or HUD mhng . =




FHAA cases.”™ However. Assistant Attorney .

General for Civil Rights Deval Patrick stated
in his comments on this report, “Regardless of
what may have happened under previous ad-
ministrations, the current position of this De-.
partment is unqualified support for the dispa-

rate impact theory.™ - o
' According, to one DOJ official, the effects

test is tinnecessdry for a variety of reasons.’

- First, since DOJ must prove'a discriminatory
intent to obtain punitive damages or civil pen-
alties, DOJ attorneys always try to establish
liability based on intent.® Second, DOJ may
prove intent by demonstrating through both
direct and. indirect evidence that the. ag-
grieved persons were simply treated differ-
ently, rather than by demonstrating that the
respondent held a discriminatory animus to-
ward the protected class of which the com-
plainant is a member.% Under this interpre-
tation of the intent standard, virtually all acts

of discrimination in housing are intentional & -

aggressive enforcemer.t of Title VI a priority for the De
housing, HUD plans to propose and publish new regulati
ating Conimunities of Opportunity: Priorities of the U.S,

\

 Although 10 of 13 cireuit courts have ap-.
plied an effects test as of November 1992
the district court in United States v. Lepore

. found for the complainant wittout explicitly - -

applying an effects test.™ The case involved a
mobile home park that had a two-person per
unit occupancy limit for over-25.years and a
separate adults only policy for over 10 years.™®
The compglainants, who were expecting a
child, filed a complrint with HUD alleging -

_familial status discrimination.”™ In response

tothe HUD investigation, the defendant with-
drew his “adults only” policy; however, he

“continued to apply the occupancy restriction .

and attempted to evict the complainants for
violation of the occupancy limit after the baby
was born,™ _ - '

The court, apparently at the urging of'the -
Government, found that the enforcement of

“the occupancy limit evidericed a discrimina- - -

tory intent and thus violated the FHAA.™ The
court ruled that an intent to discriminate

partment. As part of the plan to reduce discrimination in

oason the use uithe effects test by Sept. 20, 1994. See Cre:
Department of Housing ard Urben Developrment, Program

and Management Plan, October, 1993 (hereafter cited as HUD 1993 Program and Management Plan). Forafull dis- - -
cussion of HUD's disparate impact policy, see chap. 10. - : o ' .

Haacock June 1993 interview.
DOJ Comments, p.6.
Hancock June 1993 Interview. -
Ihid. '

- 87  [Ibid.

& & 2 8

g

§ 10.4(1) p. 10-22 (release date November 1992).

test in FHAA cases, and the remaining 3 circuits have

]

Despite DOJ's pa.;t reluclaau to argﬁe in favor of m effects test, 10 Federal circuit courts hnve apphied an effocts *
not addressed the issue. See Schwemm, Law and Litigation,

s

80 United Statés v. Lepore, 818 F. Supp. 1011 (M.D. Pa. 1991).

70 Id. at 1014,

71 Id. at 1013.
7 M

73 Id. at 1020. See also United States v. Badgett, 976 P.2d 1176 (8th Cis. 1992) (holding that & landlord’s facially nes-
tral single occupancy requirement for one-bedroom apartments violated the FHAA).




could be inferred from the earlier and admit-
ted open discrimination of the “adults only”
policy, coupled with the enforcement of a pol-

icy the defendants “knew would essentially

perform the same function [to exclude chil-
dren] a5 the adults only policy.”™* -

~ By imputing knowledge of the *function” of
the occupancy limit to defendants, the court
essential'y inferred an intent to discriminate
from the discriminatory effect of the policy.
The court found the inferred intent adequate
" tu establish- liability. but did not find the
defendants’ intentional behavior sufficiently

egroglous t.o warrant an award of punitive .
damages.” Based on the court’s reliance on

" the effect of the practice to establish liability,
it is difficult to understand why this court and

' DOJ will acknowledge relying on the impact -

.of a housing practice as indirect evidence of
intentional discrimination, but will not estab-

lish liability based on discriminatory effect

alone.

DOJ-nitiated Cases

Pattern or Practice .

. DOJ also uses pattern or practice cases to
set forth its fair housing policy. By exercising
the-discretion to choose which pattern or prac-
tice cases to pursue, DOJ helps shape the

policy ‘direction of the FHAA. Because the.

e Id

75 Id at 1024.

6 Hanoock 1991 iﬁwrview. p.65.
T hd

78 Haoock June 1993 interview.

FHAA does not require DOJ to file pattern or
practice cases within a specific statutory time
limit, NDOJ can take time to pursue its policy
objectives, investigate violations thoroughly,
and develop strong arguments against defen-
dants before filing aclaim.™

Although not limited by a statutory filing

deadline under the FHAA, DOJ has not been
able to investigate every alleged pattern or

practice violation because of a lack of re- -

sources.”’ Therefore, DOJ has prioritized its
investigations in pattern or practice cases by
focusing on claims involving race, national
origin, mortgage lending, and homeowner’s

insurance.”™ According to DOJ, familial status -
cases are not a priority because the depart- -

ment believes that these cases are resolved
adequately through the HUD process.”™ Be-

cause familial statas cases often involve bla-

tant acts of discrimination, victims of such
discrimination are aware of the acts and are

able to file complzints, as opposed to race

cases in which the victims of discrimination
often do not know they have been injured in

" violation of the law.® DOJ not only relies on

its own knowledge of pattern or practice vio-

\lations, but may also initiate investigation of

a pattern or practice claim based on referrals
from HUD, judicial elections,® information

Tbid'As Table 11-2 indicates DOJ has filed 28 pattérn or practice cases alleging familial status discrimination and
only 5 cases alleging discrimination based on national origin. Although these figsres appear to demonstrate that
DOJ has wavered from ita stated priorities, 17 of the 28 family status cases were fiest brought to DOJ as party elec-
tions, acd only after investigating the private claim did DOJ find enough evidence to allege a pattern or practice of
discriination. Consistent with the statéd priorities, DOJ has filed 30 pattern nrplcnce cases alleging racial dis-
cnmination. See Table 11-2.

Tbid. ' R R

Jn_..eph D. Rich, Deputy Chief, Housing and Civil Enforcement Sectin, Civil Rights Dlvmon. Us. Wof
Justice, telephone interview, Oct. 14, 1993 (hereafter cited as Rich interview). According to Rich, some pattara or

practice cases begin as elections. Duringthe investigations of these cases, DOJ uncovers encugh evidence topnu
pattern or pn.:uee claims sad unend.l the complaints to reflect t.he additional cherge.

baridi i



_ obtained from fair houmr'g gmups or newspa-
per articles.®
- Table 11.2 represents t.he total number of
'pane_rn or practice cases that DOJ has filed
since the FHAA took effect, the basis for each.
case, and the current status of each case as of
‘December 6, 1993.2 As the table indicates,
DOJ has filed 88 pattern or practice cases and
obtained consent décrees in 56 of the cases
* filed. :

Decatur Federal . , _

Perhaps DOJ’s largest pattern and practice
case to date involved ruce dlsmmmatxon in
mortgage lending practices.* DOJ began
studying mortgage lending patterns and prac-
tices in the Atlanta area after the publication
of a series of newspaper articles highlighting

-disparities in the number of mortgage loans °

approved in white and black neighborhoods.™
After surveying the lending industry, DOJ
focused its investigation on Decatur Federal
Savmga and Loan Association because of its
size, poor record of loan origination in black

- neighborhoods, and high: ‘rejection rate of .

black applicants.® Although DOJ targeted
Decatur Federal, DOJ stated that its investi-
gation could have applied to other Atlanta-
based institutions, as well as other financial

mshtuhons nationwide.%

. 82 Hancock 1991 interview, p. 11.
‘83 DQJCueh.anubmuofDecs 1993.

3

" Sept. 17, 1992) (consent decree).

After a lengthy investigation, DOJ slmulta-

‘neously filed a complaint and consent decree

sgainst Decatur Federal alleging that the in-
stitution engaged in unlawful race discrimi-
nation in its mortgage lending program.®® The
complaint not only alleged that Decatur Fed-
ernal consistently rejected black applicants at

_gignificantly higher rates than white appli-

caats, but- also that the institution opened

" branch offices only in predominantly whxte

areas of Atlanta.®

In order to' avoid costly litigation on the
merits, both parties agreed that the complaint
shou d be resolved voluntarily. Thus the par-
ties agreed that the consent decree is not to be
construed as an admission by Decatur Federal
of the validity of any of the claims asserted in
the complaint.® In addition to enjoining De-
catur Federal from engaging in any racially
discriminatory practices, the consent decree
also provides that Decatur Federal will extend
its serving area to include minority communi-
ties, establish an advertising program, follow .
a home mortgage loan production program to
increase its origination of loans to black bor-
rowers, and apply the same evaluation and
underwntmg criteria to both black and white"
applicants®!

Unitéd States v. DeumrFedcnlScwngsndlpnAasn.szHouamgFurIAndmg(P H)1 19377(N.D Ga.

U.S. Congress, Senn Committee on Banking, Housing, and Urban Affairs,. Hearings on Mm Lending Dis-

‘crimination, 103d Cong., 1t sess., Peb. 24, 1993, statement of James P. ’I\xrner,Am;AanmtAmyGemnl.

Ibid, p. 3.
Tbid, pp- 34.

Complum at 4-1

8 8 8 B

Ga. Sept. 17, 1992) (consent decree).
T 91 Id.at 19,624-28. :

198

Civil Rights Division, U.S. Department of Justice, p. 3.

United Sme- v. Decatur Federal $Mp and LonnAu'n. No. 1-92-CV-2198 (N.D. Ga. Sept. 17, 1992) (complaint).

Unmdsmuv Mr?ederd&nngamdlnmhl’n.zhuﬂwnng Fanendmg(P HH 19.317 19 6240{.D
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661

‘Status ss of 12/8/93 Race  status Handicap Sex origin Religion basis - Tota
Presuit : 1 - - - - - - 1
Pending : 8 " 2 2 5 1 3 22
Settlement -entered. ) - 1 - - - - - 1
Consent decree entered 17 25 9 1 - - 4? 56
Summary judgment for U.S. - L= - 1 g - — . - 1.
-Judgment for U.S. ; 1 1- - - - - - 2
Jury verdict for U.S., penalty order 1. - - - - - - 1

. Judgment for U.S. on sppeal 1 - - - - - - 1
Judgment for U.S. and relief reversed  — - 1 - - - - 1
Settlement after judgment for defendant 1 - - - - - - 1
Not filed ' R - - E - - - - 1
Total - 30 28 14 3 5 1 7 8s?

*and familial stetus discrimination.

- status discriminativn; one cass alleged discrimination based on femiliel stetue and 14,1983, ] '

ALY 11 2
DO Patteon o Practce Canes,

312:89 1216/93

Source: DOJ Casslosd Databése. _ ' ‘ : ) T . _ . .
' One 0000 alleged race and famillal status discrimination, one case alleged discrimine ~ ? Twenty-one of the pattern or prectice cases were first brought as elections and
ton based on familial status and disability, and one case slleged both nationasl origin snough_ evidence wes discovered 10 smend the complaint to include a pattern or

. . practice violation. Joseph D. Rich, Deputy Chist; -Housing and Ciwil Enforcempnt
? One case alleged discriminstion based on race and sex; one involved race and familial Section, Civil Rights Divislon, U.S. Department of Justice, .telsphone interview, Oot.

national origin; nv_d one involved alleged Interferance with the snjoyment of housing
righs, o . -




In addition, Decatur Federal has agreed to
develop special programs to serve low and
moderate income home buyers and to recruit
- and train black employees.” The consent de-

- cree also established a $1 million fund to be

distributed by the United States toindividual

-complainants identified by DOJ as aggrieved
persons under the FHAA and the Equal
Credit Opportunity Act.® .

Testing . _

In order:to improve the investigation of
pattern and practice cases, DOJ has begun a
. testing program.* Testing is often the most

’

effective investigative technique for produc- -

ing evidence in pattern or practice cases %
Although DOJ plans to test for discrimination
against all protected classes in housing sales
and rentals, race and national origin discrim-
ination are the major focus of the testing pro-

gram due to the ongoing covert nature of such

discrimination.®

DOJ’s testing is conducted proactively

"based on bona fide allegations but not neces-

92 Id. at 19,628.31.
83 Id. at 19,631. 15 US.C. § 1691.

8 Hencock 1991 interview, p. 50,

sarily on specific complaints.” The DOJ test-
ing program has added credibility because all _

~ encounters with housing providers are taped,

which often eliminates disagreements over
the content of conversations and sequence of
events.™ . - - o -
DOJ contracts with private fair, housing
organizations to conduct testing.” However, -
unlike HUD's Fair Housing Initiatives Pro.
gram (FHIP), which providesgrants to private
fair housing groups gerving as testers (see
chapter 7), DOJ hires its own employees to

- conduct testing in areas not served by fair

housing groups. '® The Housing and Civil En.
forcement Section now has three employees
exclusively working to coordinate the testing
program.' In addition, the section has. -

trained 100 DOJ employee volunteers to con-

"duct testing in areas of the country not served

by member organizations of the National Fair

-Housing Alliance.'®

DOJ has begun testing in large metropoli-

 tan areas.'™ Currently, DOJ is involved in six

major testing cases; a significant increase

% DOJ Announces Plans to Conduct Testinig for Housing Discrimination, 1 Fair Fousing. Fair Lending (P-H) vol. 7,

. 00.6,16.1, p. 1 (Dec: 1, 1991).
87 Ihid.
28 Hancock Juae 1993 interview.

9 DOVFiles First Lawsuits Based on Evidence Gathered Under Testing Contracts, 1 Fair Housing.Pair Lending (P-H)

vol. 8, no. 6, 1 6.20, p. 21 (Dec. 1, 1992);

100 DOJ Announces Plahs to Conduct Testing for Housing Discrimination, 1 Fair Housing-Fair Lending (P-H vol. 7,

n0.6,96.1, p. 1 (Dec. 1, 199).

101 DOV Testing Program Yields $350,000 Setilement in Michigan Race Case, 1 Fair Housing-Fair Lending (P-H) vol. 9,

;

. 00.3,13.8, p. 8(Sept. 1, 1993). -
102 Ibid. :
103 Hancock June 1993 interview.




over the previous seven testing cases in 20
years.'® The first lawsuits filed by DOJ based
on the new testing program targeted the met-
ropolitan Detroit area.'® The lawsuits each
alleged that an apartment complex and a mo-
bile home park engagedin a pattern and prac-
tice of racial discrimination against prospec-

tive tenants. ' _ c

 In 1993 DOJ obtained the largest civil pen-

alty ever in a housing discrimination case, by
settling one of the Detroit lawsuits.!*? Under

the terms of the settlement, the owners will .

pay a-$125,000 civil penalty and $225,000 in

actual damages, distributed by DOJ, to indi-
viduals with valid claims.'® The owners are
also required to advertise their vacaricies
~monthly in Detroit-area newspapers, and pay
for advertising to locate people who may have
" been turned away from the apartment com-,
plex because of their race or color.'® -

* DOJ defends the need for its own testing
program by pointing to the importance of test-
" ingin the development of pattern and practice
cases. By bringing pattern or practice cases.

104 Ibid,.

" based on t.eéting,_DOJ‘ c'anv'att.ack housing

discrimination more efficiently on a metropol-
itan basis than through the litigation of indi-
vidual complaints.'® In addition, although
private fair housing groups such as the Na-
tional Fair Housing Alliance are largely suc-
cessful,'!! DOJ testers can test in areas not
served by housing groups.!? Finally, despite
the valuable role private fair housing advo-

+ cacy groups play in eradicating discrimina-

tion, DOJ believes that the primary instru-
ment of civil rights enforcement should be the
Federal Government.!!? o o

Other Major Cases and Interventions
Cases of general public importance may be

. filed when the Attorney General can prove

that more than one person was affected by a
discriminatory act.!'* General public import-

- ance cases may involve statutory conflicts

with State or local law, issues of law with

. major implications for the FHAA, or decisions
affecting a large number of property owners .
‘or businesses. |18 -

165 DOJ also filed a lawsuit earlier in 1992 alleging race dixﬁminltién bya houuing provider in the Los Angeles area.
. DOJFilesFirst Lawsuits Based on Evidence Gathered Under Teating Contracts, 1 Fair Housing-Fair Lending (P-H)

vol. 8, no. 6, 16.20, p. 20 (Dec. 1, 1992).
108 Ibid.

107 ‘Michael Isilu')ﬂ'; 'Juatiu._:"Sting’ Finds Housi_ng Discrimination,” The Washington Post, June 22, 1993, p. AS. '

168 DOJ Testing Program Yields $350,000 Settlement in Michigan Race Case, 1 Fair Housing-Fair Lending (P-H) vol. 9,
80.3,93.6, p. 7 (Sept. 1, 1993) (citing United States v. Grillo, No. 92.CV-75869-DT (E.D. Mich. June 21, 1993)).

109 Ibid,p.8. .
110 Ibid, p. 9 (quoting Paul Hancock).

111 See United States v. Balistrieri, 981 F.2d 916 (7th Cir. 1992), cert. denied, 114 8.Ct. 58 (1993). The seventh cireuit
upheld the jury’s verdict which was based largely upon testing conducted by the Metropolitan Milwsukee Pair
Housing Council, and remanded for an award of punitive damages, civil penalties, and damages to testers for emo-

tional distress.

112 Hanmck 1991 interview, pp. 47-49. In particular, Hancock stated that DOJ heod.ntobring_lutingpiogrimltomu
of the Southeast, including Alabama, Arkansas, Georgia, Kentucky, Louis_igm, Miasissippi, and Tennessee.

. 113 HmeocﬂJune 1993 interview.

114 United States v. City of Parma, 434 F. Supp. 1049, 1095 (N.D. Ohio 1980, offd in part, revd in part, 661 F.24562

(Bth Cir. 1981), cert. denied, 456 U.S. 926 {1982).

115 See, e.'g,. United States v. Hunter, 489 F.2d 208, 218 (4tk. Cir.), cert. dcuial. 409 U.S. 934 (1972). See generally

Schwemm, Housing Discrimination Law, pp. .-
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oo Although permitted by law to intervene in

private civil actions, DOJ rarely exercises this

option.® In fact, since the FHAA took effect,
DOJ has only intervened in three cases; two
alleging, discrimination based on disability
and one allegin7g' discrimination based on fa-
milial status.'!” Such intervention is rare be.
cause it requires a nondelegable authoriza-
tion from the Attorney General certifying that
the case is of public importance. 18 Thus,

rather than wait for Attorney General certifi- -

‘cation, the Housing and Civil. Enforcement
‘Section merely initiates its own companion

* claim.!'® The two claims are usually consoli-
dated by the court for discovery and trial, and
often DOJ obtains an order that is entered in
both cases.'® - c :

" After reviewing the statutory construction,
one might surmise that DOJ avoids interven-
ing-in private civil actions because the FHAA
does not permit civil penalties in an interven-
tion."! Although the Housing and Civil En-

- forcement Section has never asked for civi]

penalties in an intervention, DOJ is unwilling
to concede that civil penalties are unavailable
in such an action.'? As noted above, if DOJ

116 Hancock September 1983 interview. -

117 DOJ Caseload Database as of Dec. 6, 1993.
118 42U.S.C.$3613(c) (1583).

119 Hancock September 1993 interview.

120 Hencock 1991 interview, p- 15.

" battery, cross-burnings,
"Thus it is crucial for the HUD intake pergon
- to recognize claims that may require a crimi-

e vm e e e e e amiae N e e e R ]

believes civil penalties are warranted in a
claim, the Housing and Civil Enforcement
Section initiates its own claim instead of filing
an intervention.'® - _

'In lieu of intervention, DOJ has filed ami-

. cus curige briefs in support of private civil

actions, which tend to lend added credibility -

to the complainants’ argumenits, ** DOJ hag

filed amicus curige briefs in 23 ‘private civil
actions. Of these, 23 briefs were filed in sup-
portof plaintiﬂ'sallegingdiscﬁminal:ion'based
on handicap sta‘tu's; 5 were in support of plain-
tiffs alleging race discrimination; and 4 sup-
ported plaintiffs alleging discrimination

- based on familial status, !
‘Criminal Cases - -

As of December 8, 1992, DOJ had filed 57 -
criminal housing cases alleging illegal inter-
ference, coercion, or intimidation.'®® Some.
times, HUD receives the initia]l complaint,
which may involve, for example, assault and
or firebombings.

nal investigation and immediately refer them

121 42U.S.C. §3613(e) (1988). This provision indicates that upoﬁ an i.nurventioﬁ. the Attorney Ga:&d may seek the

122 Hgnwck September 1993 interview,
123 Ibid. '

124 See, e.4. NAACPv. American Family Mut. Ins., Co., 1990 U.S, Dis. LEXIS 18522 (E.D. Wia. Dec. 17, 1990), affd

in part, rev'd in part, 978 F.2d 287 (7th Cir. 1992), cert. (2

125 DOJ Caseload Database s of Dec. 6, 1993,
“DOJ Criminal Housing Casos Filed 1989-1992.°

128




to FHEO headquarters and then to DOJ.!’

Most often, cases prosecuted by DOJ under.
the criminal provisions are brought to' the
attention of the department from non-HUD .

. sources, 28 . .
Because these claims involve both criminal
and civil fair housing issues, DOJ and HUD

must-coordinate their activities.'® In prac- -

tice, if DOJ chooses to pursue a criminal
investigation, then HUD will defer the fair

housing investigation until the criminal in-

vestigation is completed or DOJ indicates that
the civil investigation may. continue.!* The
HUD process will be deferred even if the delay

will cause the investigation to remain open

beyond the statutory 100-day timeframe. %!

* According to the HUD-DOJ memorandum °
of understanding, it is understood that the _
pending criminal investigation is appropriate -
grounds for asserting that completion of the

HUD investigation is “impracti_cable."m Al-
though HUD is statutorily required to disclose

fully to the parties.in writing the reasons for ,.

127 SaraK. Pratt, Deputy Assistant Géneral Counsel for Fair Housing, Office of Equal Opportunity and Administrative

a delay in the inv.est.igat.ion.m_ the _ﬁ:emoran- o

dum requires HUD to notify the parties in a

manner designed not to jeopardize DOJ's

criminal investigation, '3 '
_Under the Bush administration, DOJ

-urged Congress to increase the penalties for

cross-burning and certain other forms of
illegal intimidation under the FHAA '* For.
mer Acting Assistant Attorney General Bruce
Navarroencouraged the increasesin fines and

penalties at the time, because “the message of .
hatred and viclence that cross-burnings con- -

vey inflicts enormous psychological damage

- on victims.”'*® Although Congress: has not.
amended the substantive criminal provision
of the FHAA, in September 1993 the House of

Representatives passed legislation directing
the United States Sentencing Guidelines

Commission to amend the sentencing guide- .

lines to enhance the penalties for criminal
interference based on the defendant’s discrim-

inatory motive, the force used, and the sever- _

ity of the injury. '’

Law, U.S. Department of Housing and Urban Development, interview with HUD OGC in Washington, D.C., July
2, 1993 (hereafter cited as Pratt, HUD OGC July 1993 interview); Hancock 1991 interview, p, 22. :

128 “Attachment to DOJ Comments: p. 2.

129 HUD may process a complaint under 42 US.C. § 3610(aX 1XAXi) (1988) alleging a violation of the protections .

against coercion, intimidation, or interference found in § 3617.
- 130 "Memorandum of Und'enltandin_g.' p- 10; Hancock 1991 intcrview, p..22. )
131 “Memorandumof Understanding,” p.l 10. HUD must complete aninvestigation within 100 days after thg filing of the

complaint. 42 U.S.C. § 3610(aX 1XBXiv) (1988). _

132" “Memorandum of Understanding,” p. 10. HUD may exceed the 100-day investigation limit, ifit would be impractic-

able to complete the inveéstigation within the statutory period. Id. § 3610(aX1XBXiv).

133 42US.C. § 3610(0)(;XC_). . N
134 “Memorandum of Understanding,” p. 10.

135 DOJ Seeks Increased Penalties for Intimidation Under Fair Housing Act, 1 Fair Housing-Fair Leading (P-H) vol. 6,

no. 1,9 1.5, p. 6 (July 1, 1990). :
126 Thid. -

"137 Hate Crimes Sentencing Enhancement Act of 1993, HR. 1152, 103d Cong., 1st sesa. (1993); 139 Cong. Rec. H6792
(daily ed. Sept. 21, 1993) (passed as amended by woice vote); 139 Cong. Rec. 812241 (daily ed. Sept. 22, 1993)
(referred to the Senate Judiciary Committee). I addition, Senator Dianne Feinstein introduced & companion bill
ii the Senateon Oct. 6, 1993, that was also nferndmtheSemJudiciaryCommitm.SaHmCdee

Enhancement Act of 1993, 8. 1622, 103d Cong., 1st seas.
als0 Sentencing Guidelines for the United States Courts,

(1993); 139 Cong. Rec. $13172 (daily ed. Oct. 6, 1993). See. .
18US.C.app. §§2H1.3, 2H1.5, and 2J1.1 (1993). See gen-
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Although antidiscrimination laws such as -

the FHAA have long been held to be constitu-
tional,'*® “hate crimes™ and the issue of pen:
alty enhancement have been addressed re.
cently by the Supreme Court. Hate crimes
have received attention because some defen-
.dants have argued that their acts of coercion,
intimidation, and/or interference are pro-
tected by the free speech clause of the first
-amendment. ’ _
InRA.V. v. City of St. Paul, the Supreme
Court struck down a city ordinance that pro-
hibited the placement on any public or private
 property of symbols, objects, or graffiti “which
one knows or has reasonable grounds to know

arousas anger, alarm, or resentment in others '
~ on the basis of race, color, creed, religion, or.
.gender. . . . 1% Although all nine Justices
voted to defeat the ordinance, the majority of

five held that the ordinance unconstitution:
ally prohibited otherwise permitted speech
based solely on the subjects addressed and the
ideas expressed.'*’ Thus, it appears that the
first amendment may limit the government’s
ability to restrict conduct. that is singled out
because of its racial hostility. 14! However, the
RA.V. defendants were prosecuted by DOJ
and convicted for the same crossburning that

was the subjec't of the city’s prosecution, and’

the conviction was upheld by the eighth circuit

_in April 1994.'2

Some fair housing schol;u-s have asserted

that the decision in RA.V., mey restrict the
criminal interference provision of the
FHAA.' However, the Supreme Court has
" also addressed the issue of penalty enhance-

ment for hate crimes n a way that appears to
leave the FHAA provisions intact. In Wisern-

~ 8in v. Mitchell, the Supreme Court unani-

mously upheld a State sentence enhancement
provision that increased the maximum pen-
alty for perpetrators of certain crimes who

select their victims because of .the 'victim's .

race, religion, national origin, or sexual orien-

tation.'* The Court held that it is permissible
- for a sentencing judge to take into account the

defendant’s motives and racial animus to-
wards his or her victim, as long as doeing so

proves somqthinimore than the defendant’s -
.abstract beliefs. 45 :

The FHAA's cmmnal intefference provi-
sion continues to survive constitutional
challenge after both RA.V. and Mitchell. For

‘example, in a recent cross-burning case, the .

seventh circuit rejected the defendants’ argu-

ment that cross-burning is protected

. erally House Panel Approves “Hate Crimes” Bill, 1 Fn'ir Hdusing-Fnir Lending (P-H)vol. 9, n0. 4,1 4.22, P- 21(Oct.

1, 1993).

138 See, .., Roberts v. United States Jaycees, 468 U.S. 609, 628 (1984).
139 1128.CL 2638,2541 (1992) (citing St. Paul Bias-Motivated Crirse Ordinance § 292.02, St. Paul, Minn. (1992)).

140 Id. at 2542-50.

141 Schwemm, Low and Litigation, § 20.3, p. 20-15.
|12 US.v.JHH,22F.3d821 (8th Cir. 1994); see /o Attachment to DOJ Comments, p. 3.
- 143 Tbid,, § 20.3, pp. 20.15 to 20-16.
144 113 8. Ct 2194 (1993).
145 Id at 2206
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speech.'*® Although the court stated that
cross-burning is a form of expressive conduct, .
the court found the government's prohibition
of the conduct a permissible, content-neutral

regulation.'*’ The court stated that the crim- -

inal intérference provision of the FHAA is

. “aimed at curtailing wrongful conduct in the
form of threats or intimidation, and not to-
ward curtailing any particular form of
‘speech.”™*® Thus, the provision does not di-
 rectly regulate speech, but rather furthers an
important government interest unrelated to
the'suppression of speech, namely, the protec-
tion of fair housing rights. !4 . :
Also, the Attorney General delegated to the

. Federal Bureau of Investigation’s (FBI) Unj-
form Crime Reports Section-t.he'_Attomey

* General's responsibility to collect and publish
statistics on crimes motivated by hate under
the Hate Crimes Statistics Act passed in
1990." The act applies not only to crimes

against persons, but slso crimes against prop-
erty, including arson and destruction, dam-
age, or vandalism of property.'®! DOJ is re-
quired to collect data on crimes that manifest
evidence of prejudice based on race, religion,’

- sexual orientation, or ethnicity.!

Coordination with HUD

 Zoning and Land Use Cases

As of December 16, 1993, DOJ had filed 14
cases allegingdiscriminatiop inzoning orland
use laws, Of these, 11 cases alleged discrimi-

‘nation based on handicapped status; 2 alleged

discrimination based on familial status; and 1

- case involved a combination of both bases, !

As of December 6, 1993, DOJ litigated and
won three cases, lost one case, and obtained

‘consent decrees in four cases; two cases are on’

appeal, and two cases are still pending, !5
Although HUD is statutorily required to
refer all zoning and land use cases to DOJ,

46 UniteStatesv. Hayward, 67.3d 124 1, 1249.62 (7th Cir. 1993), See also United Staten v, Garner, No. 92-5069, 1993
U.S. App. LEXIS 1925 (4th Cir. Feb. 4,1993) (per curiam) (upholding a sentence enhancement based on defendant’s

racial animus toward the victim),

Dut see United Statea v. Lee, 6 F.3d 1297 (Bth Cir. 1993). In Lee the eighth circuit reversed a érimial conspiracy
. conviction for cross-burning because of the trial Jjudge’s unconstitutional application of the facially neutral statute
in his jury instructions. The circuit court held that the application of the facially neutral criminal conspiracy pro-

vision focused imipermissibly on the “communicative and emotive impact® of the

~ FHAA cases in the eighth circuit. See &enerally Opposite Fates Accorded Cross-burning Convictions By Federal .
Appeals Courts, 1 Fair Housing-Fair Lending (P-H), vo). 9, n0. 6, 1 6.10, pp. 10-11 (Deec. 1, 1993). . .

147 6 F.3d at 1250-51.
148
149 Id.

" 150
* Reg. 28,610 (1990) and 57 Fed. Reg. 4888(1992). -

Id. at 1250, ) \

Hate Crimes Statistics Act, 28 U S.C. § 534 note (1993). The act is scheduled for reauthorization in 199¢. See 55 Fed. '

151 Id. The act requires DOJ to collect dau.on crimes against persons including, murder, nonnegligent mmhuéhter. '
forcible rape, aggravated assault, simple assault, and intimidation. B

162

Id. Although DOJ is required to collect data on these crimes under the statute, the .ct does not create the right to

bring an action in court. 28 U.S.C. § 534(bX3) note. In addition, while requiring DOJ to maintain statistics on crimes
based on sexual orientation, the act does not create a cause of action based on sexual orientation, nor does it recog-

© 183 Ihbid.
. 154
tary dismissal.

" nize sexual o_rienutioq 88 a'protected classification. 28 U S.C. § 534(bX3) and Sec. 2 note. - - =

Ibid. Of the remaining cases, one was closed by summary judgment for the Unit_'ed.Suten and tﬁé other by a volun- .
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DOJ has discretion to decide if the matter

“should be litigated ' DOJ may challenge an
exclusionary zoning law without a HUD refer-

. ral if the case involves a pattern or practice of

behavior or raises an issue of general public

. importance.'™ Ifthe law does not qualify as a.

pattern and practice or general publi¢ import-
ance action, DOJ has the discretion to litigate
any HUD-referred zoning or land use claims
under the general discriminatory housing
practice provision of the FHAA. %7 - :

According to the memorandum of under-
standing, HUD and DOJ have interpreted the
FHAA as requiring referral to DO of sl

. challenges to zoning or land use decisions, as .

~ well as direct challenges to the underlying
laws.'>® However, if the zoning issue raised is
“an ancillary and insubstantial addition to a
complaint that HUD has authority to ad-
. dress,” then no.referral is necessary if HUD

- can make a reasonable cause determihation '

independent of the zoning issue.'™®

During the committee debates. on the
FHAA, strong opposition was voiced to_the
" provision of the FHAA regarding diserimina-
tion in zoning and land use cases. The opposi-
tion expressed concern that the FHAA as
passed would be “used by advocacy groups,

s Co;npamz-u.é.‘c.fg3610(gx2x¢)wuhgael«bxmmusas).s«ch.p._ 10 for a full discussion of HUD's policies -

on the legal'issues involved in zoning.
156 42U.S.C.§ 3614(a)."
167 Id. § 3614(). -
158 “Memorandum of Understanding,” p. 6.
189 Ihid. .

Federal judges or.bureqdér'at.s.to bust local

Zoning."'® The opposition wanted to require
- proof of a discriminatory intent before declar-
_ing a particular zoning or land use law dis-

criminatory; in order to protect what they

called “quintessentially. a local government

decision.”*! However, by failing to require

* proof of intentional discrimination, the legis-

lative history suggests that Congress did not
wish to limit the scope of the zoning cases
subject to DOJ review.

- Prompt Judicial Actions oo

Although the FHAA grants to DOJ the ex-

" clusive authority to litigate prompt judicial _

actions in Federal court, as'noted above, the
claims require close cooperation between DOJ
and HUD.'® In practice, DOJ, OGC, and
FHEO participate in a conference call withthe
regional investigator to discuss the prelimi-
nary information required to justify a prompt
judicial action.'® While DOJ is expediting the
paper work, HUD will notify the respondent

- of the impending action. DOJ is usually pre- -
pared to send an attorney to court within 24 -

hours to request a temporary restraining
order (TRO) or preliminary injunction, but
often such action is unnecessary, because the
mere threat of a TRO will cause the defendant

160 US. Congress, House, Committee on the Judiciary, Fair HouwugAmendmmuAct of 1988, 100th Cong., 2d sesa.,
1938, H. Rept. 100-711 reprinted in 1988 US.C.CAN. 2173, 2224 (hereafter cited as FHAA House Committee. .

Report). _ '
161 Id h

162 ee 42 US.C. § 3610(eX1) (1988). For a full discussion of the leqd fnméwork for prompt judicial actions, see chap.

10,

163 Hancock 1991 interview, p. 83. According to HUD’s OGC, the authorization power has been internally delegated’
from the General Counsel to the Assistant General Counsel for Fair Housing Now, the Associate General Counsel
for Equal Opportunity and Administrative Law can #ign a request to DOJ for prompt judicial action and send a copy
to the General Counsel, rather than h-vinthtwﬂhthonMCouplinmrymSu&mng.HUDOGC

July 1993 interview.
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to take the appropriate aétion without the
court order,!® - .

As discussed in chapter 10, HUD and DOJ
do not always agree on the evidence needed to
obtain a prompt judicial action.'®® DOJ as-
serts that its attorneys must be able to sustain
a meritorious claim in Federal court showing

irreparable harm, and, therefore, it is not un-

reasonable to request some evidence of the
‘merits before proceeding to court.'% In order
to maintain the claim for prompt judicial ac-
tion, DOJ needs some evidence indicating that

- a cognizable issue needs to be resolved.!%’

Thus, DOJ expects HUD to investigate. the

prompt judicial action claims as thoroughly as
" possible in the time available. .

However, according to HUD, DOJ's prompt

judicial action standards, while not explicitly

restrictive, have the effect of reducing the

number of prompt judicial actions pursued by

HUD regional staff.'®® Despite HUD's asser-
tion that the net effect of DOJ's standards

.results in fewer prompt judicial action' re-

quests, the Assistant Attorney General for

- Civil Rights, Deval Patrick, has stated, “Let
me assure you that prompt action has never

been delayed as a result of our request to HUD

for information-on the merits."'® He contin-
ued: - : ' .

‘

We would also take exception to a.claim that 6ur

actions have had the effect of holding down the
number of prompt judicial actions which have been
sought. In fact, on numerous occasions, we have
brought possible PJAs (prompt judicial actions] to
the attention of HUD where we have recsived in-
formation about the need for possible immediate
enforcement action and we need the agency to
begin investigation of a complaint.!® - -

While it is true ‘that early in the FHAA's
enforcement, HUD rarely requested prompt
Jjudicial action of its own accord, HUD main-
'tains that DOJ’s standards now have the ef-
fect of discouraging the use of prompt judicial

- actions. L :
Prompt judicial action is an area of litiga-

tion in which. DOJ may benefit from the help
“of local U.S. attorneys. Although DOJ has

been reluctant to use them in the’ past, the :

‘Attorney General recently announced a plan

. tohave U.S. attorneys handle prompt Jjudicial

action requests.!”! According to one DOV offi-
cial, the success of the plan to seek assistance

" from'U.S. attorneys offices will depend on the.
- amount of time and resources DOJ will have'
- totrain themin housing discrimination litiga- .

tion.!™ _ -
~ DOJ obtained both a TRO and a prelimi-

- nary injunction under the FHAA in United

'
’

164 Hancock 1991 interview, pp. 42-43. See also Strong, HUD OGC July 1993 interview.

165 Carole W. Wilson, Associate General Counsel for Equal Opportunity and Administrative Law, U.S. Department of
Housing and Urban Development, interview with HUD O0GCin Washington, D.C., July 2, 1993 (hereefter cited as

Wilson, HUD OGC July 1993 interview).

168 Paul F. Hancock, Chief, Housing and Civil Enforcement Section, Civil Rightl Division, U.S. Depuumni of Justice,
. " interview in Washington, D.C., Dec. 20, 1993 (hereafter cited as Hancock December 1993 interview). See also DOJ

Comments; p. 4. ! )
167 Hancock December 1993 interview.

168 Sara K. Pratt, Director, Office of ‘Investigations, Office of Fair Housing and Equal Opportunity, US. Department

of Housing and Urban Development, telephone interview, Dec. 20, 1993 (hereafter cited as Pratt December 1993

interview),
169._DOJ Commenta, p. 4:
170 DOJ Comments, p. 5.

16.1, p. 1 (Dec. 1, 1993).

. 171 AG Reno Announces Major Expansion of DOJ's Housing Section, 1 Fair Housing-Fair Lending (P-H) vol. 9, no. 6,

Cam Hancock 1991 interview, p. 37; i'hnoock December 1993 interview.
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States v. Blackwell.'™ This early attempt at -

fully exercising this power encountered a par-

. . ticularly recalcitrant defendant.!™ The case

involved an African-American family who con-
tracted to buy a house, after which the white
owners leased the property to a white fam-
ily.!” The would-be buyer filed a complaint
. with HUD, which in turn asked DOJ to obtain
aTRO.'™DOJ obtained the TRO'™ and, later,
a preliminary injunction preventing the sale

“orrental of the house to anyone other than the

complainant; the owner failed to comply and
was ultimately cited for contempt. '™ _
The case was tried before an ALJ whofound

' for. the complainant and awarded monetary
relief of approximately $75,000, including a -

- $10,000 civil penalty.'™ The owner failed to
comply with the ALJ decision, and DOJ filed
a petition to enforce the order with the court
of appeals, which upheld the ALJ ruling.'®
While undoubtedly a trying episode for the
. complainant, the case gave DOJ the opportu-

‘nity to demonstrate its willingness to pursue.

. Subpoenas

FHAA protections exhaustively on behalf of
victims of discrimination.

Table 11.3 represents DOJ’s prompt judi- -
cial action caseload as of December 6, 1993, 8!
As the table indicates, half of the acticns are
resolved either through settlement or concili-

ation.'® The table also shows that 14 of the 35

actions filed alleged discrimination based on

- family status, and 13 of the 35 actizus alleged

discrimination based on handicap discrimina-
tion. :

Enforcing Conciliation Agreements and- ..

The FHAA requires that, “whenever the
Secretary has reasonable cause to believe that

a respondent has breached 'a conciliation

agreement, the Secretary shall refer the mat-

1

‘ter to the Attorney General with a recommen-
- dation that a civil action be filed . . . for the

enforcement of (the] agreement.”'® Under the

-regulations, the General Counsel has been

charged with the obligation to‘make such re-
ferrals.'®4

i

173 See HUD v. Blackwell, 2 Fair Housing-F air Lending (P-H) 1 25,001, at 25,004 (ﬂ'UD ALJ Dec. 21, 1989), enforced,

- 908 F.2d 864 (11th Cir. 1990).

174 DOJ ll'e'qu'ened prompt judicial iction. in three earlier cases, but in one election case a consent decree was entered,
- 'and the other two cases were conciliated making the prompt judicial actions unnecessary. -

- 176 HUDv. Blackwell, 2 Fair Hous\ing-Fa'i.r. Lending (P-H) at 25,003.

176 Id. a1 25,004. -

177 Thedistrict court issued an ex parte temporary restrainingorder on Juiy 28, 1989, orohibiting respondent from sell-
ing or leasing the house or implementing any lease executed subsequent to the contract of sale with the complain-

ants. ’

- 178 HUD v. Blackwell, 2 Fai} Hb_using-Fair Lending (P-H) at 25,004.

179 Id. at 25,016-17..
180 HUD v. Blackwell, 908 F.2d 854.
181 DOJ Caseloed Database as of Dec. 6, 1993,

182" The power of a prompt judicial action is further sup

1

ported by a partial list of temporary restraining order (TRO)

-assignments vrovided by HUD. The partial list of TRO assignmenta to OGC attomeys indicates that HUD inves-
tigated 67 comy 'aints requiring prompt judicial actions between June 1991 and Jely 1993. Clearly, most of these
claims were either resolved or dropped by DOJ prior to the filing of a prompt judicial action. See Jonathan Strong,
Deputy Assistant General Counsel for Fair Housing Litigation, Office of Equal Opportunity and Administrative
Law,U.S. Department ofHousing and Urban Development, letter to Frederick Isler, Deputy Director, Office of Civil
Rights Evaluation, U.S. Commissian on Civil Rights, July 8, 1993. : "

183 42US.C. § 3610(c) (1988).




FTABLE 11 3

Tot_al_ S -

v

DQJ Prompt Judicral Actions, 3/12 89 12/6/93
Classi¥ication of discriming tion
: Famiy . : National
© Status as of 12/6/93 Race status Handicap  origin Total
-Settled without filing - 1 -2 7 1 11
Motion to dismiss filed - 1 - - - 1
Case dismissed after conciliation - 1 4 - 1 6
.Consent decres in election case - 2 - - 2
Consent decree in z9ning case - - 1 - 1
TRO granted, P granted, :
case dismissed - : 1 - - -~ 1
TRO granted, Pt granted, ) . i
-consent decree _ - - 2 = 2
TRO granted -1 1 - - 2
TRO granted, Pi granted : - 2. - - -2
‘TRO granted, Pt denied - - 1 - 1
TRO denied, complaint filed - - 1 - 1
TRO denied - _ U~ _ 1 1 - 2
ALJ decision affirmed 1 - - - 1
United States won in election case - 2 - 2
T 6 14 5

Source: DOJ Cassloed Database.

The Attorney General has discretion, as in
zoning and land use referrals, to file a civi]
action against the respondent for breach of a
cbnciliation “agreement.'® If the Attorney
General chooses to pursue the claim; DOQJ

'Must commence a civil action no later than 90
days after the date of referral. "™ If the Attor.

ney General does not pursue enforcement, the -

statute also authorizes any person aggrieved

by the breach to pursue aprivate civil enforce--
g :

ment of the agreement,.

18 24 CF-R. §103.335 (1983).

185 42USC. § 3614(bX2XA) (1988).
" 186 Id. § 3614(ba2xB).

187 Id §3613(aX1XA).

’188 24CF.R. §1.3.335 (1993). See also Hancmck 19§1 interview, p. 60.

~ Although the regulations indicate f.haé
HUD will submit al) conciliation breaches to

.DOJ; HUD attempts to resolve breachesinter-

nally before notifying DOJ to proceed in Fed-
eral court.'®® However, if HUD cannot resolve

" the breach, the Secretary refers the matter to
DOJ. DOJ’s Housing and Civil Enforcement -

Section has one paralegal who regularly mon-
itors compliance with HUD orders, including

-conciliations. If DOJ receives information
. about an alleged conciliation breach before

HUD is notified, DOJ consults with HUD to

AR e L
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e
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determine the appropnate method for pro-
ceeding.'™

Whenever possible, ' OJ tries to avoid a
court proceeding, because civil actions are
. costly and time-consuming for the-aggrieved
party, who often needs compliance as soon as
possible, and for the Government as well.
Since the FHAA became effective, DOJ has
only filed five conciliation enforcement cases,
all of which alleged discrimination based on
familial status.'™ Instead of proceeding di-
rectly to court, DOJ has submitted. some
breaches for binding arbitration, which often
" ‘results in a quicker resolution of the mat-
ter. 191

HUD believes that conciliation breaches
need more attention."™ If respondents know
that concihiations will be enforced vigorously,
they may he less likely to breach an agree-
ment. In aadition, complainants may be more
willing to conciliate if they are confident that
the agreement will be_enforced strictly. For
- these reasons, OGC has offered openly to seek
enforcement of conciliation agreements in

- Federal court, rather than requiring DOJ o

htlgate conmhatlon breaches.'™ According to

HUD, the ‘authority to enforce breaches in

189 “Memorandum of Undcmandinu.' p. 7
180 DOJ Caneload Database as of Dec. 6, 1993.

191 Hancock 1991 interview, pp. 61-K2.

conciliation agreemem.s could be delegaued to

OGC without a change in the statute.'*

In addition to pursuing referrals from
HUD, the Attorney General may seek enforce-
ment of a subpoena issued by the Secretary or
issued on behalf of any other party, including
the defendant.'®® Subpoenas are issued to aid
in investigations and hearings in administra-

tive or Judmal proceedings on behalf of HUD
or any party in a HUD proceeding.* 9 In addi- -

tion to ordering enforcement of the subpoena,
the court may award reasonable attorneys’

fees and costs to the prevailing party other '

than the United States, and may hold the
United States liable for attorneys’ fees and

‘costs ?ursuant. to the Equal Access to Justice

Act.™
Appeliate Litigation

_ As of December.6, 1993, DOJ has Imgat.ed.
24 ALJ decisions in Federal ap_pellate :
. courts.*DOJ is ultimately responsible for all .
, appellate litigation, including petitions to re-

view and enforce HUD ALJ orders and deci-
sions of the Federal courts. However, hecause
HUD has a vested interest in appellate pro-

ceedings, DOJ is permitted to authorize HUD -
“to litigate “in appropriate cases” subject to -

' ivz Harry L. Carey, Assiatan. General Counsw for Fair Housing, Omcznquual Oppurtunity and Admmm.nuve Law, E

- Us. Dep-nmenl of Housing and Urban Develupment, interview with HUD OGC ia Washington, D.C., July 2, 1993
(hereafter cited as Carey, HUD OGC July 1993 interview).

193 Ihid. -
194 Ibid. .
196 12U.8.C. § 3614(c) (1888); 24 C. FR §103. 500(b)(1991)

198 Schwemm, Law and Litigation, §26 4,p. 26.29. DOJ may only proceed for cnfurmnt ofasubpoenain the dm.'xct
- courtin which the person “resides, was nervc.d or transacts business.”. 42 U S. C § 3614(c) (1988). |

197 Id. § 3814(d¥2); 28 US.C. 9\2412(19&5).

198 bOJ Caseload Delabm as of Dec. 6, 1993,
. \




DOJ's ultimate review.'®™ As noted above,
DOJ has not authorized HUD to litigate any
appeals, but the memorandum of understand-
ing provides guidance for delegating responsi-
bility in such instances.?®

Judicial Elections ,
in a majonty of cases, parties have elected
to proceed in district court rather than pursue
an administrative proceeding handled by
HUD. As of October 14, 1993, parties have

elected to proceed in Federal court in 369 of, -

619 charges issued by HUD, or in approxi-
mately 60 percent of all HUD charges.?®!

" Respondents have made the elections in 79
‘percent of the cases where election oc-
curred.* As of October 14, 1993, respondents

~in 268 charges elected to proceed in Federal
court, as compared to 77 complainants. In 24.°
charges, both the respondent and the com-

plainant chose the judicial forum. 23

Table 11.4 represents the number of elec- .
mn charﬁ‘es processed by DOJ as of December.
The. table indicates that DOJ ad-

6. 1993.
dressed 293 election charges and resolved 166
" by consent decree Based on these figures,

only 17 cases went to court, 16 of which ended -
ultimately in a Judgment for the Caited
States. .

“Congress did niot anticipate the high num-
ber of judicial elections, but instead expected

‘that the administrative forum would serve the

best interests of the litigants.?® Thus it is
important to understand why the parties, es-

-pecially the respondents, are electing a jlldl-

cial forum.’

Aggrieved parties may find elections pref-
erable because proceeding in Federal court
provndes ‘potential recovery of punitive dam-
ages.” In addition, even if the case does not

- actually proceed to court, the threat of puni- .

tive damages may raise the amount of money
a complainant can. receive in a settlement.

. However, because it is difficult to prove the .

level of intent required to warrant pumitive -

" damages, the possibility of ebtaining punitive
damages may not adequately explain the hizﬁlll

percentage of elections made by plaintiffs.“™
In light of the case backlog in most Federal
district courts, respondents may elect judicial

.. proceedings as a tactical move to slow the

progress of the case.”® However, defendants

'

1y ‘\{umor‘andu-n(i'f Understanding,; p. 9. For a full discussion of HUD's interest ia appellate Exigation, see chp. 10.

2 According to Carvle W. Wilson, Associate General Counsel for Equal Opportunity and Admizistrative Law, BU'D s’
OGC has requested authorization to litigate at least oné'appeal, but DOJ denied OGC’s request. Carole W. Wilson,
Awsocate General Counsel for Equal Opportunity and Administrative Law. U.S. Departmentof Housing and Urban
Development. interview with HUD OGC in Washington, D.C., Dec. 15, 1993 (hereafer cited as Wilson, H'UDOGC '

Dwn.-mber 1993 interview).

21 Janet Rouamba, docket clerk, omce ofAdmmlsl.ramre Law Judges, telephone interview, Oa. 14, 1993 (hereafter
_ uted as Rouamba interview). According to Paul Hancock, DOJ initially aaticipated that only 25 percent of the par-
ties would choose to proceed in I-‘edenl court. See Hancock 1991 interview, p. 10.

2r2 Ruuamba interview. This figure r_epresenl.s the 268 charges in which only the respondent elected a judicial forum
and the 24 charges in which both parties elected to proceed in Federal court. Complainants eected in 27 percent of |,
the wtal charges, including the 24 charges in which both parties made elections. Thus, there :s a 6 percent overlap.

an id,
24 DOJ Caseload Database as of Dec. 6, 1993.

205 Thus figure inchades 3 consent decrees which were filed but not entered by the court as of Dec. 6, 1993.
2% FHAA House Commustee Rrpnrl 1988 U.S.C.C.AN.2173, 2178.

2T Hanonck 1991 interview, p. 67.
e ‘Nare, “New Weapona,” p. 69.
o [hd :



TABLE 11 4

DOJ tecton Cases, 34112/189 12/6/93
. ’ - - Family National Combined
-Status ss of 12/6/93 - Race status Handicap Sex origin Religion basis Total

~ Case to be filed ' -3 4 4 - - - 1 12
Pending ) ' 17 . 48 ' 12 2 1 2 4?2 86
Settlement - . 1 1 2 - - - 12 - 5
Consent decres ' 24 114 18 3 2 - 5¢ 166
Charge withdrawn - - 1 - - - - 1
Charge not filed : - e 1 - - - 1 2
Motion to dismiss. granted e = - 1 — — - - 1 -
Dismissed and intervention on. appeal - - - 1 - - - 1
Summary judgment for U.S. _ ) : :

& pending umodv ' - _ 1 T = - - _ = — 1
Summary judgment & damages forus. — B - - - T - : - 1
Summary judgment for U.S. on liability : ) -

- with partial consent decree & damages - — 1 - - - - 1
Stipulated judgment 1 1 - - - - — 2
Judgment for U.S. 2 8 - - - - . 1¢ 1"
Judgment for defendant A1 - - - - - - 1
Judgment for defendant, consent decree — 1 — - - - - 1
Judgment for defendant . ) _ .

reversed on appeal o - 1 ' - - - - . - 1
Total ~ - 49 180 : 40 . -6 3 - 2 13 - 293
Source: DOJ Caseload Database. o o 3 Entered in & charge for alleged interference in the enjoyment of housing rights.

) ' Based on both sex and familisl status. “ Two based on race and sex; one based on.race and familial status; one based on sex
! Three based on race and familial status; one bnod on race and national onoln and handicap; and one buod on a charge of interference with on;ovment of housing
. . rights,




proceeding in Federal court must defend
themselves against the United States and the
skills, resources, and experience of DOJ,
which they pérceive to be overwhelming or

intimidating,®'” Despite the fact that HUD
attorneys have developed equal.expertise in

 litigating housing matters since the FHAA

went into effect, the perception remains that
DOJ is.a'more formidable opponent because
DOJ attorneys have been litigating fair hous-
ing cases since 1968 under the original Fair

Housing Act. Indeed,_ as table 11.4 indicates, -

over half of the election cases filed by DOJ are
resolved prior. to an actual courtroom trial.
Defendants may also choose a civil court

proceeding based on the fear that HUD ad-

ministrative law judges are biased in favor of

- the OGC attorneys litigating the cases,?!! de- -

spite the fact that the ALJs' decisionmaking
process is functionally separate from HUD's
OGC.*'2 In addition, because the Secretary

has recently increased the use of his review’

authority to reverse adverse ALJ decisions, it

—————might appear to respondents that the Secre-

Lo 210

- .24

“an

-2

a7

. 219

tary, as the final arbiter.in the administrative

forum, is also biased in favor of the OGC

~

cases. Hancock June 1993 interview. _
Sinﬁnﬂ. HUD _OGC July 1993 interview.
24 CFR §104.040(1993).

213
Hancock 1991 interview, p. 67.
215

attorneys.’'® The high number of elections
may simply result from the fact that both
parties are more familiar and thus more com-
fortable with civil court than with administra-
tive proceedings,?'* '

Because an examination of cases filed in

both forums reveals no significant advantage

" to having a jury serve asthe factfinder in fair
. housing- cases, .the administrative process

may prove to be a better forum for both par-

ties.?!5 Administrative forums are less expen- .

sive and more expeditious than Federal court

. 'proceedings. In addition, hoth parties may
. benefit from decisions made by administra-

tive law judges who are selected based in part

. on their expertise in housing law. -

Although the FHAA requires DOJ to file a
claim in every election,?'® DOJ has returned
a few election charges for further investiga-
tion by HUD.?'” Although FHAA regulations

provide that DOJ may consult with the Gen-

eral ‘Counsel if new court decisions or new
evidence affect HUD’s initial reasonable
cause determination,’'® OGC finds it trou-
bling that DOJ refuses to proceed - in some

cases.?!? OGC. asserts that DOJ returns

’

See chap. 10 for a further diamuiop of the Secretary review process.

Ware, “New Weapons,” p. 70. See'also'1 C.FR. § 306.92-3 (1993)(Recommendations ofthe Administrative Coafer.

* ence of the United States on Enforcement Procedures Under the Fair Housing Act).

218 42 US.C. §3612(0) (1988)

According to Joseph Rich, DOJ has returned no more than five election coses to HUD duriﬁg the entire FHAA

period. See Rich interview. However, HUD OGC believes that DOJ has refused to file at least 10 election cases since

218 24 CFR.§103.410(e) (1993).

Pratt, HUD 0GC July 1993 in;enﬁew; Jonathsn Strong,

- —. the FHAA took effect: See Strong, HUD OGC July 1993 interview.

Deputy Assistant General Counsel for Fair Housing Lit-

igation, Office of Equl\l Opportunity and Administrative Law, U.S. Department of Housing and Urban Develop-
ment, telephone interview, Oct. 22, 1993 (hereafter cited as Strong October 1993 interview).

Ibid. For example, DOJ has more financial resources than HUD to devnte to hiring expert witnesses in election "



elected charges when.DOJ. does not agree with

~ the substantive issues involved in HUD's rea-

sonable cause ‘determination,?® However,
* DOJ maintains that it only returns an elected
' 'HUD charge when new information makes
filing a claim inappropriate or frivolous.®!
- While DOJ acknowledges that it must support

the Secretary’s reasonable cause determina- -

tion, DGOJ argues it must also fulfill its obliga-

tions to the Federal courts to file only sound
. claims, _

DOJ and the Newly Protected
Classes =

. DOJs top bnonty in the enforcement of
protections for disabled persons has been the
challenge of local zoning laws used toblock the

constructxon of group homes for disabled per-

8.2 DOJ filed its first' disability-based
: 'clalm in June 1989 against the city of Chicago
Heights, Illinois, which had denied a special
"use permit to construct a group home for 15
mentally disabled adults.?* DOJ charged
that the denial was based on the handicap of
the residents, in violation of section-804(f) of
“the FHAA.225 To avoid further litigation, the

city mgned a oonsent decree, without any ad-
mission or concession of liability, granting the -
permut and awarding $30,000 to the builder as

~ partial reimbursement for costs.”®® The city

also agreed to place $15,000 in an escrow
account to be distributed evenly among the
first 15 residents of the facility as compensa-
tion for the delay caused by the discriminatory
act.™ In addition to litigating denials of
building permits for group homes, DOJ is de-
veloping policy by challenging municipal

“spacing” requirements that limit the distance -
between group homes.”® In one such case in -
which DOJ intervened, a local law required =
that all community living arrangements must

be located at least 2,500 feet apart.?®® In
grantmg summary judgment for the plaintiffs
on-the issue of hablhty, the district judge
stated that the zoning board’s “strict adher-
ence to a rule that has the effect of precluding

handicapped individuals from residing in the

S

residence was precisely the type of conduct

that the FHAA sought to overcome.”*°
DOJ also litigated a claim against members

- of a homeowners' association for using a -

restnct.xv_e covenant to prevent a homeowner

220 For a full discussion of the substa.nnve issues involved in returned elecuon chu'gea see chap 10.

m Hanmck December 1993 interview.’
222, Hancock December 1993 i mwmew.
223 Rich, p. 1344.

~ 224 United States v. Cn.yofChxcago Heights, 2FmHounns Fnu' Lending (P- H)1 19,369, at 19, 551 (ND. Il Jnn 16,

. 1990) (consent decree).

" 225 Id. at 19,551.

78 Id at19.562.

o Id

228 Hancock June 1993 interview. -

" 229 United States v.- VUhge of Marshall, 787 F. Supp. 812 873 (W.D Wis. 1991) (lummnry judgment)

20 ld. at 879.

.24
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from selling to a groui) honll_e. for the dis-

abled.®' Another DOJ case challenged an
owner’s refusal to negotiate the sale ofahouse
to an organization that provided group homes
for learning disabled children, 232

In the early years of the statute, DOJ" °

brought four cases involving the new fair

housing protections for individuals recovering

from drug addictions or alcoholism.2® Doy
obtained mixed results in United States v.
Southern Management Corp.; a test case de-
signed to establish the rights of persons recov:
ering from addiction.™ The lower court ruled

that individuals recovering from drug abuse

and participating in a treatment program dre
covered by the FHAA. ™ The court issied an
injunction barring property owners from
refusing to rent to individuals who had com-

- pleted a year in a drug treatment program,

who were drug free for a year, and who were
enterigs_ the reentry phase of their treat.

ment.™ In addition to the jury award of
$10,000 in compensatory damages and

826_,000'in Punitive damages, the district

court assessed a $50,000 civil penalty for dis-

\

¢

crimination against participants in a county-
run trealment program considered to bedrug--
free.237 "

On appeal, the fourth circuit vacated the
entire monetary award, but still affirmed the
injunctive relief and liability determina:
tions.”® The fourth circuit added that protec-
tion from discrimination forindividuals recov-

* ering from addiction “does not per se exclude

from its embrace every person who could be
considered a drug addict,” but is instead de-
signed to recognize addiction as a disease that -

‘may be treated through ‘rehabilitation 29

Thus, the FHAA extends protection toindivid- .
uals with a history of drug or alcohol prob- :

lems, if they discontinue using drugs or alco-

hol and ‘participate in’ recovery or a

Tehabilitation program.’ DOJ has defended

the FHAA against two challenges to its consti-
tutionality based on its coverage of family
status. In Seniors Civil Liberties Association -
v. Kemp, the 11th circuit aﬂ‘irmed‘a lower.

- court ruling that the over-55 provisions of the

are well within Congress’ commerce
clause power and do not violate any of the

231 Rich, p. 1345 (citing United States v. Scott, 788 F. Supp. 1555 (granting summary judgment for United States on’
liability), later proceeding on relief, 809 F. Supp. 1404 (D. Kan. 1992)). . :

§ 3602(h) (1988); 24 CF.R. 100.201(aX2) (1993).

Rich, p. 1345 (citing United stams v. Saxonville Red_ty;
‘Rich, p. 1345. Persons currently using illegal substan

CA. 90127“MA (D.Mass. Dec. 20, 1991j(eonnent decree)).
es are ot protected against discrimination. See 42 Us.cC.

234 UnitedStatesv. Southern Management Corp., 2 Fair Housing-Fair Lending(P-H) { 15,651 (ED Va. Oct. 15, 1990),
' offdin part, revid in part, 955 F.2d 914 (4th Cir. 1992), ; ' _

Oct. 15, 1990).
m
Id.

5 United States v. Southern Management Corp, 2 Fair Housing-Fair Lending (P-H) 1 16,651 at 16,338 (E.D. Va.

United Shta v. Southern Mmlgemeﬁ; Corp., 955 F.2d 914 (4th ﬁ.-lm). The award was vacated because ofa

perceived “ambiguity” in Congress’ statutory exclusion of those "addicted.” Id. at 923. The grammar of the statute
' was ambigocus because it was unclear whether “current” modifies “use”{of druge] alone or also addiction|to drugs).

ld.ats20.
Id. at 923. -

5§

-2173, 2183. :

$2US.C. §3602(h) (Law. Co-op. 1983 and Supp. 1993). Ser aloo FHAA House Commitiee Repors, 1988 USC.CAN,

215



constitutional rights of property owners.*! In
February 1993, the 10th circuit also rejected
a similar constitutional challenge to the

" 'FHAA raised by the respondents on appeal

. residents®*

from an ALJ decision.?? Thus, DOJ is confi-
dent that the FHAA will eontmue to reslst.
conshtutxonal challenges.?®

The majority of family status cases involve
either “adults only” policies or unit occupancy

" limits adversely affecting families with chil--

dren. Since Congress recognized that certain

housingunits catering to older persons should

be exempt from the familial status provisions,
so0 as not to advelsely affect the rights of older

" litigation over "adults only” policies involves

defendants who daim exemption as housing

) providers for oldér-persons'. o

Remedies

After the passage of. the Fair Housmg :

Amendments Act (FHAA), DOJ moved
quickly to assert its new opportunity to seek
monetary relief by filing two cases the day

it is understandable that most.

after the FHAA became effective. In both
cases, DOJ sought monetary damages for the
alleged pattern or practice of racial discrimi-
nation in apartment rentals.?

In United States v. Rent America, Corp., the
court ruled rot only that the Government was
entitled to request monetary relief for actual
damages, damages for emotional distress, and
punitive damngas,"a but also that such relief
could compensate for discrimination occur-
ring before the FHAA became effective.*?

DOJ computes and recommends damage
awards based on the seriousness of the viola-
tion. In this assessment, DOJ considers the -
extent of the injury to the aggrieved parties,
mdudmguout-of-pocket costs and emotional

DOJ tends to combine all of the
separate damages together to judge the over-
all value of the case. In addition, DO.J always

.assesses the defendant’s financial re-

sources.?*®

Since the FHAA became effective March
12, 1989, through May 1994, DOJ won
$29,651,645.72 for victims of discrimination

‘241

£ X3

Seniors Civil Liberties Asa’'n v. Kemp, 761 F. Supp. 1628 (M.D. Fls. 1991).aff’d, 9656 F.2d 1030 (11th Cir. 1992). The
court also dismiswed constitutional challenges based on vagueness of the act and hhns of property without just
compensation. . t

Morgan v. Secretary of HUD, 985 F.2d 1451 (10th Cir. 1993).qfrgmpart.mgmpanHUDv Morgu.ZFurHous—
ing-Fair bend:n(P H) 1 25,008 (HUD ALJ July 25, 1991). .

Hanoock June 1993 interview.
42 US C.§ 3601(bll)-(3)(19$)-

R\dl.p 1338(unngUmt.edStdesv RzntAmrl:l. Corp., 734 F. Supp. 474 (S.D. Fla. 1990) and U_ited States v.
Klinkner, DOJ No. 175-39-25 (D. Minn. Dec 19, 1989) (consent decree)).

United States v. Rent America, Corp., 734 F. Supp. 474, 482(5.[) Fla. 1990). Schwemm thinks the law fails to ex- -
plunclurlywhuhrormtDNunreqneumnwedmonhwdlmmmrmgw”nynnda

lt.hepmvmonnllumgl’or udieappmpnnhldnf' Schwemm, Law and Litigation, §26.2(5Xc), p. 26-21

247

mmnupplndthethme-p-tuundmhdhyv Richmond School Bd., 416 U.S. 696 (1974) requiring con-
sideration of: “(akbe nature and identity of the parties, (b)the natuire of their rights, and (c)the nature of the impact
of the change in the law upon those righta.”. 734 F. Supp. 474, 479-80 (SD. Fla. 1990). [t appears that the penalties
mlynpplymlyonlyWthwbﬂnmmof&emmmmabmpemwh

~old FHA, otherwise, defendants’ lubcunhn rights misght be deprived.

&8

Hanoock June 1993 interview. .
Ihid
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" in 271 cases where damaées were awarded, 2,

including $20 million from the New York City
Housing Authority.?' Fair housing groups

" received $586,500 in 23 of these cases, and in

11 cases' other aggrieved parties received
awards totaling $326,221.%52 Civil penalties of
$719,100 were assessed in 26 cases.?™

‘While DOJ has succeeded in winning com- )
" pensatory damages for the victims of housing

discrimination, it hasbeen considerably more
difficult to obtain punitive damages and com-

~ pensation for gmotidnal distress suffered by
-the aggrieved parties. Recently, a district
court judge drastically reduced a jury award-

of damages for emotional distress and puni-

tive damages in a private (non-DOJ) civil ac- .
. tion.?™ The jury in Darby awarded the plain- .

tiffs $200,000 in compensatory damages,
including over $185,000 for emotional dis-
tress. The judge reduced the compensatory
award to $50,000, in order to reduce the jury’s

award for emotional distress, because it far -

exceeded the damages awarded in other hous-

- ing discrimination cases. In addition, the jury

had awarded the plaintiffs $250,000 in puni-

" -tive damages that the district judge reduced

to $50,000, because the jury award was not

250 Attachment to DOJ Comments, p. 3.

found to be reasonably.related to the reduced
amount of compensatory damages. 5

DOJ has also succeeded in obtaining dam- - '

ages for fair housing organizations. These
awards not only compensate fair housing

' groups for the testing they conduct, but also

include compensation for future fair housing
training sessions they may conduct for a
defendant’s personnel. As a matter of policy,
DOJ has pursued damages “for private fair
housing groups who played important rolesin
uncovenng t.he alleged discrimination in-
volved. .

Although in t.he view of one DOJ oﬂiclal
“The most significant awards of monetary re-
liefhave 2 come in cases involving race discrim-
ination,”5” awards have also been made in
cases where members of the newly protected:
classes were the plaintiffs.?*® However,. -espe-
cially in group home situations, injunctive
relief i f is more important to the aggrieved par-
ties.25®

- In addition to monetary rehef DOJ also o

requests affirmative measures to prevent fu-
ture or continuing discrimination.’® Affirma-
tive relief may include réquiring a defendant

" to advertise a nondiscriminatory policy, con-

duct fair housing sensitivity training for

251 Davisv. New York Cit ¥ Housing Auth., Nos. 90-CIV-(£28(PNL) 92-CIV4873(PNL), 1992 U.S. Dist. LEXIS 19965

(8.D.N.Y. Dec. 30, 1992). Under the consent decree, HUD is required to issue 200 Section 8 housing vouchers for use
in the private housing |ndustry The 824 million award is calculated based on the eal.unnt.ed value of the vouchers

over a 15 year penod.
Attachment to DOJ Comments, p. 3.
Ibid.

for remutur BOGF Supp. 170(1992)

Darby v. Heather Ridge, 827 F. Supp. 1296 (E.D. Mich. 1993) denymg molwnfarnew trial, granting, mpart, motion

Id. DOJ continues to.assert t.hnl “emotional distress and punitive damages

Rich, p. 1348. :

257 Ibid. This result is consistent with DOJ's litigation priorities.
bid. N '
Tbid.

B B

42 US.C. § 3614dX1XA) (1988).

17
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'emb'loyées hdopt objective criteria to screen '

-rental applicants, or maintain records on the
race of apphcants

DOJ often requires apartment buildings to
post listings of the cost and availability of
apartments to make it more difficult for hous-
ing providers to give false information about
availability and prices.”® DOJ also asks.for
periodic reports, sometimes including a pho-
tograph of the listings, to ensure contmued
compliance with the enforcement. order

\

Funding and Resources

_The Housing and Civil Enforcement Sec-
tion is headed by a section chief and three
" deputy chiefs.™™ To enforce the FHAA, the
Housing and Civil Enforcement Section was
~ initially authorized to hire 33 people to serve

261 Schwemm, Housing Discrimination Law, p. 288:

262 Hancock 1991 interview, p. 57.
263 Ihid, p. 58.

2684

-

-

as attomeys. paralegals, and clencal sup-
port.?® At the end of FY 1990, the section

_ consisted of 26 attomeys, 4 professional staff, -

and 9 clerical staff.?® By the close of FY 1991, -
the section had an operating staff of 30 attor-
neys, 6 profesmonal staff, and 10 clerical staff.
members.®®? At the close of FY 1992, the sec-*
tion had a $6.357 million budget,?® and con-
sisted of 37 attorneys, 9 prcfessional staff, and

* 10 clerical staff.?® The Civil Rights Division

budget for FY 1993 was $52.7 million, of which

. $6.415 million was intended for housing and

civil enforcement.?™ The. Housing and Civil
Enforcement Section stafffor FY 1993 totaled -
58, including 33 staff attorneys.?"!

The FY 1994 Civil Rights Division overall:
budget was $59.956 million, with Housingand
Civil Enforcement receiving $9.283 million.””

In December 1993 the Attorney General’

Paul Hancock, Chief, Housmg aad Civil Enforcement Unit, Civil nghu Dmrnn. US. Depanm\.nt.of Jushce letter

to Suzanne meell director, Fair Housing Project, U.S. Commissicn on Civil Rights, Apr. 1,-1993.

265 Ware, “New Weapons,” p. 58,
tice, Nov. 12,1993,

267 Thid.

‘le Rights Division Historical Trachns of I-'ull Time Permanenl. Positions,” supplied by the Depa.n.ment of Jus-

DOJ 1994 Hmnngs p. 667. Between: November 1991 and September 1992 DOJ devoted a wnsldenbln omountof
time and resources to the investigation of race ducnmln.-uon in mortgage lendmg in the Dwamrhdzml Savings -
and Loan Ass'n case. DOJ 1994 Hearings, p. 685.

“Civil nghu Division Historical Tracking of Full-Time Permanent Pocmons. supphod by the Department of Jus-

“tice, Nov 12, 1993

B 1)

DOJ 1994 Heuarings, p. 666. o ]
Paul Hancock, Chief, Housing and Civil Enforcement Unit, Civil Rights Division, U.S. Department of Justice, lettar

- to Suzanne Crowell, director, FnrHounnng)ea,US Commission on Civil Rights, Apr. 1.1993(b¢b¢ﬂercnul
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as DOJ submission letter).

SnJe-n Clnponru. Budget Analyst, Budget Oﬁa Civil Rights Division, U.S. Department of Justice, telephu.
interview, Aug. 15, 1994. Sadso‘leR:sthmmhnd‘!‘rxhngChﬁEuchdlanh. snpplhdbyth :
Depunmant.of.!uuwe July 1, 1993; DOJ 1994 Hearings, p. 667.
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" sulted other DOJ attorneys about jury

- stated that she had reallocated $1.1 million of

the FY 1994 budget to the Housing and Civil
Enforcement Section.”™ The reallocation was

used to fund 18:new staff positions for the -

section.?’*

Until the introduction of the election pro-
cess, DOJ attorneys in the Housing and Civil
Enforcement Section did not litigate in jury

trials. In order to prepare 'for jury trial litiga-
‘tion, the attorneys attended the DQJ Advo-

cacy Institute and a 1-day retreat, and con-

selection and courtroom demeanor.?”8 In addi-

" tion, “some attorneys on the section staff had

jury trial experience from previous employ-
ment in the private sector,” and others with

'such experience were hired. Informal and for: *
‘mal discussions and training on the job has

been ongoing.?™® ,
Because of the unanticipated high numbers

of judicial elections, in the past DOJ has had

to take time and resources away from pattern

. and practice cases in order to litigate the large”
~'number of elections.””” However, DOJ plans

. to enlist the assistance of U.S. attorneys of-

fices to litigate election cases as well as

prompt judicial actions.?”® According to the

-. 16.1,p: 1(Dec. 1, 1993).

testers on a contractual basis.
allocated resources for education and public-
outreach. Between October 1988 and April -

Attorney General, the assistance of Lhe'U.S.
attorneys is intended to allow the Housing

- and Civil Enforcement Section to devote more

of its resources to testing initiatives and en-
forcement efforts against lending discrimina-

tion and insurance redlining.?™ In FY 1994 .

DOJ planned to use $1.46 million to expand
the mortgage lending initiative and the test-
ing program.®*® The allocation will be used to
formulate and conduct testin; and to hire

#1DOJ has also

1993, DOJ officials made over 200 public ap-

‘pearances to discuss FHAA enforcement with
. - representatives of the housing industry, State,
‘and local governments, legal organizations,

and fair housing advocacy groups.”@ Al-

_though' representatives from both DOJ and

HUD are usually invited to speak at these
conferences, the two departments try to coor-

dinate their appearances to avoid duplica-

tion.283

" DOJ has maintained an outreach program’
for housing providers to encourage voluntary

compliance.?® In addition, DOJ wrote to local

civil rights and fair housing organizations

- 273 AG Reno Announces Major Expansion of DOJ's Housing Section, 1 Fair Housing-Fair Lending (P-H) vol. 9, no. 8,

274 .Ibid. InFY 1994, the section received 89 FTEs and 101 actual positions acc)}ding tothe Civil Rights Division'sﬁud-

get Ofﬁce.lSee Chipouras interview, Aug. 15, 1994.
275 Hancock June 1993 interview. '
278 Attachment to bOJ Comments, p. 3.
277 Hancock 1991 interview, p. 68.

278 AG Reno Announces Ma]or Expansion of DOJ's Héus
6.1, p. 1 (Dec. 1, 1993).

279 Ibid.

280 DOJ 1994 Hearings, p. 685. The fnongage lending initiative is designed to attack the rnﬁally discriminatory mort- .
_ Bage lending practices of some financial tnatitutions. . - :

281 Id.:

ing Section, 1 Fair Housing-Fair Lending (P-H) vol. 9, no. 6, 4

282 “Public Appearance and Qutreach Efforts Since Enactment of the Fair Housing Amendments Act of 1988.° (from

Oct. 25, 1988 to Apr. 29, 1993), DOJ submission letter.

Hancock 1991 interview, p. 35.
Ibid., p. 33. A
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across the country advising them of the disabilit.ies. to explain the new protections
changes in'the'law.z"r’_ DOJ also has spoken  afforded them.2* S
with organizations representing persons with C

" 285 Ibid, p. 2.
288 Ihid. p. 33,
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12. Findings and Recommenldations

he passage of the Fair Housing Amend-

-ments Act of 1988 (FHAA) required a

complete reorientation of the. U.S. De-
partment of Housmg and Urban Develop-
. ment, from an agency devoted to resolving fair
housing complaints through conciliation and
'voluntary compliance to one devoted to ad-
ministrative enforcement, with all the
changes such a transformation requires. HUD

. staff were required to learn how to make a’

case that could withstard scrutiny in a judi-
cial setting—how to amass evidence, present
findings, determine cause, and ultimately de-
fend decisions before either an administrative
or; through the Department of J ustlce a Fed-

. eral district court judge.

This shift in emphasis reqmred a substan- )

tial increase and retraining of staff, creation

. of complaint processing systems, and mainte- -

. nance of quality assurance in securing justice
“for individual complainants. In addition, the
law gave HUD new tools to make fair housing

laws work, including the power to file com-

plaints at the Secretary’s discretion, the avail-
ability of civil penalties for offenders, and
certain legal tools, including the power to sub-
poena witnesses, conduct discovery, and seek
prompt judicial action, among others. ’

" In response to these new tasks, HUD has -

moved from construction of an administrative
structure during the Bush administration to

promulgation of new policy and enforcement.

initiatives in the Clinton administration.

the new administration.

" 'The Department of Justice also acqulred
new responsibilities to obtain prompt judicial
action and-pursue charges of discrimination

on behalf of individual victims in Federal dis- -

trict court. The enforcement scheme envi-
sioned by the Fair Housing Amendments Act
_relies heavily on coordination and cooperation
between HUD and DOJ. In addition, DOJ

must continue to play a leading role in initiat-

1

ing fair housing cases of public importance |,
and where a pattern or practice of discrimina-
tion can be demonstrated. . -
Apart from the new administrative respon-
sibilities of both HUD and DQJ, the Fair
Housing Amendments Act expanded the.
bases on which discrimination is barred to
include disability and family status (families"
with children). HUD was assigned the task of
setting'policy governing the definition of dis-
crimination againstthe newly covered groups,
and both HUD and DOJ were called upon to
demonstrate the Government’s commitment
to enforcing the new protectionsthrough filing
complaints and lawsuits and prosecuting .
cases before administrative and Federal dis-

‘trict court Judges

Part I: The Setting _

Finding: Overall, the resources provided
by Congress and the President have fallen
well short of what is needed by HUD to carry
out its new responsibilities. Budget analyses
reveal that an enormous increase in-workload
has occurred, both because of increased num-

-ber of complaints from the original protected -

groups, complaints from the newly protected
groups, vastly increased investigative re-
quirements, and lack of fully certified State
and local agencies to process complaiats. Con-

sequently, enforcement of the new statute has

. entailed substantial backlogs and lengthy de-

lays in processi from the first i
Under Secretary Cisneros, HUD has become 8ys 11 processing cases rom e hirst yearin

the focus of much of the civil rights activity in

which the law became effective.

In addition, until recently HUD has taken
a passive approach to fair housing enforce-
ment, failing to utilize its authority to file
complaints (see below), to provide adequate
outreach and education, and to provide ade-
quate policy guidance on fair housmgdxscnm-
ination.

Recommendation: Congress and the
President should ensure that funds and other
resources are provided to fully meet- HUD and
DOJ’s expanded enforcement responsibilities




under the Fair Housing Amendments Act of ,

1988. Congress should hold oversight hear-

ings to examine how well HUD and Justice |
have implemented the law and what addi- .

tional resources may be required. In addition,
HUD should evaluate all its activities to

ensure implementation of proactive enforce- _

ment of fair housing law, and not simply
" respond to individual complaints of discrimi-
nation.

Part Il: Cbmplaint_s

Management
- Notwithstanding: the difficulties inherent
in implementing a comprehensive new

scheme of administrative law, HUD’s man--

agement of the complaint process has been
. deficient since 1989'in several respects.

Procedures

Finding: HUD has lacked a systematic
approach to processing complaints that would
ensure timely, consistent management of
complaints across regions. .

HUD has failed to promulgate a set of sys- '

" tematicinstructions or a comprehensive man-
ual that would guide staff in the uniform in-
take, investigation, and. disposition of
complaints. For example, HUD has failed to
define administrative closure or systemic
complaints. The majority of the instructions
disseminated in the -form of a series of techni-
- cal guidance memoranda (TGMs) have been’
issued in draft form and never finalized. Itis
not clear whether the TGM series is intended
to serve primarily as a reference for proce-

dures or policy or both.

Recommendation: HUD should develop .

and publish a fair housing complaints manual
instructing staffon how to process complaints
and on current HUD policy regarding what
evidence is needed to support a claim of dis-
- crimination under Title VIII. HUD should re-

- view existing instructions, revise them as ,
needed and finalize them, organizing them-

into'a set of easily-referenced memoranda
whose primary aim is to provide technical
guidance. Policy guidance should be provided
through a complaints manual and appropri-
‘ate, timely supplements to such a manual,

HUD should analyze the topics covered in
existing memoranda and add new instruc-
tions as appropriate. :

Travel .

Finding: HUD instruction to staffappears
to discourage onsite investigation of com-
plaints, which is often necessary to investi-
gate charges fully and to conduct conciliation.

Recommendation: HUD should ensure
that complaints are investigated onsite as -
necessary by allotting sufficient funds and
staff time for travel. =~ AN

Testing .
Finding: Intake procedures do not appear
to emphasize identifying cases amenable to
immediate testing as a technique ofinvestiga--
tion. In general, testing for disparate treat-
mentin individual cases apoears little used by
HUD., : - :
Recommendation:Testing should be rou-
tinely incorporated in HUD’s investigative
techniques. HUD should instruct staffto iden-
tify cases for testing for disparate treatment
and disparate impact as soon as possible after

.they aré filed, and should maintain the ability
to test quickly as needed, using preselected

contractors.

Training :

Finding: HUD staff training, while show-
ing improvement, has been sporadic and un-
even since 1988. Budgets from year to year

" have varied enormously. Training has been

focused on national or regional sessions of a
few days’ duration. Regional offices have been
left on their own to provide on-the-job train-
ing, without national goals or staridards.

- Recommendation: A comprehensive ap-
proach to training new and continuing staff
should be developed and implemented. Bud-
gets should be developed and maintained con-
sistently from one year to the next. HUD.
should explore arrangements for ongoing pro-

 fessional training at the regional and field

level using educational resources available on
location at law schools and paralegal training
programs. Regional offices or their organiza-

+ tional successors should be required to meet -
clearly defined-training goals for new and

continuing staff.




Conciliation

Finding' Standards for the conciliation of
complaints have been lacking. HUD’s interest

‘in "esolvmg the complaint, often prompted by -

large complamt backlogs, may result eitherin
undue pressure on the complainant, who may
be unaware of his or her options and most

‘likely lacks counsel, to settle for less compen-

.sation than might otherwise be available, or
on the respondent, who may feel coerced into
a settlement of complaint without basis. Con-
ciliation. agreements must serve,the public
interest, but the implementation of provisions
©in such agréements that protect the public
interest are apparently not often monitored,
except for the recelpl of required written re-
‘ports.

Recommendation: HUD should -revisit: -

its instruction to staff regarding conciliation,

and caremust be taken that the parties’ rights

are fully respected, including their right to

refuse conciliation if they so wish. Public in-

terest provisions of conciliation agreements

should be aggressively monitored. Such man-
~dates can: only be-implemented through a
sound quality assurance program.

Withdrawals

Finding: Many complaints are resolved :

when complainants withdraw their com-
- plaints in return for a given resolution, some-,

“times with the encouragement of HUD staff.

‘In such cases neither formal agreements en-
forceable by HUD nor endorsement of the
resolution as in the public interest by HUD'
are required. Respondents who have appar-

ently discriminated are permitted confiden-" ..
tial settlements, and they escape future detec- .

tion as repeat offenders. Withdrawals with
resolution appear to substitute for the concil-
iation process intended by Congress.

‘Recommendation: Complamants should _

‘be fully infornmed as to the consequences of
resolving a complaint outside the conciliation
process, which include that HUD assumes no
responsibility for enforcing such agreements.

- Respondents should be made aware that res-
olution of a complaint in return for with-
drawal does not preclude the Secretary from

pursumg the complaint or referring it to the

Department of Justice or ot.her appropriate

legal authority. Such withdrawals should be
routinely reviewed as potential Secre'.ary-

- initiated complaints.
Timeliness

Finding: In the vast majority of cases _
HUD has not made a cause det.ermmatlon
within the 100-day benchmark. set by Con:
gress. While it can be anticipated that some

‘complaints will require more than 100 days to

reach a determination, Congress clearly. ex-
pected that HUD would reach a conclusion as
to reasonable cause within 100 days in most

- situations. Delays beyond 100 days risk a

cburt decision that the delay has weakened
the complaint, and they are costly to all the
parties. In addition, as cases age they become .
more difficult to prove, thus permitting dls- '
crimination to go unaddressed.
Recommendation: HUD should reexam-
ine its procedures; staffing, and resources and

institute procedures that will result in timely

processmg of most complaints without sacri-
ficing the quality of its investigations, deter-

- minations, or other essential areas of fair
“housing enforcement. If the reexamination re-

veals reasons why HUD cannot determine
cause within 100 days, HUD should madke
those reasons known and seek the resources
needed to correct the situation.

Conststency
Finding: Not only has HUD us a whole
failed in the majority of cases to make a cause

' determination within- 100 days, but HUD's

regional offices have aiso varied wideiy in

their methods of case managementand their

ability to complete investigations in a timely

- fashion prior to evaluation of the complaint for

a cause determination. For example, the re-
gions also have widely varying backlogs mea-
sured as a percentage of the total caseload_
that exceeds 100 days and 200 days. - ;

. Recommendation: HUD should evaluate
each region’s performance and determine
what factors are responsible for the wide vari-
ation in pioceesing times. Based on this eval-

"uation, HUD should adjust _staff and re-
.sources,

training, and headquarters




* monitoring in order to achleve a umformly
. tlmely disposition of complaints.

Organlzatlon

'Finding: The division of r=sponsnb|hty for

administering the 1988 Fair Housing Amend-

ments Act between HUD's General Counsel °

and the Assistant Secretary for Fair Housmg
and Equal. Opportumty has resulted in the
anomaly whereby no one below the Secre-
tarial lével has sole responsibility for the equi-
table and efficient implementation of the law.
Furthermore, implementation of the law at
the regional level has been accomplished by
delegating supervisory authority to a regional
administrator responsible for a variety of
. functions. in addition to fair housing. This
delegation has also had the effect of severing
policy and administrative responsibilities
from the Assistant Secretary for Fair Housing
and Equal Opportunity.
"Recommendation: A single mdependent
administrative agency within HUD at the
deputy secretary level should be created to

“carry out HUDs responsibilities under the -

law. This agency weuld contain the legal and
- general fair housmg staft requlred to enforce
the law.

. _HUD should ensure t.hat its regional andlor -
field structure for fair housing enforcement,

however reorganized, reports directly to the

agency head. Similarly, regional attorneys as-

sigried fair housing duties should report to

and be evaluated by both the General Counsel -

and the Assistant Secretary. Should an inde-
pendent agency be created, the Office of Ad-
ministrative Law Judges should remain an
mdependent entity within HUD,’

Administrative Adjudication

_ Overall, the administrative adjudication

program.set up by the Fair Housing Amend-
ments Act hias been a reasonably effective tool
of fair housing enforcement once cause deter-
minations were made. On their face, the deci-
sions of administrat.ive law judges (ALJs)

have been reasoned in a competent fashion,
and have marshalled fact and law appropri-

. atelyto justify their conclusions in accordance

with HUD policy. Damage awards have been
at least commensurate with the damages

“awarded in the court system. At the same
" time, the ALJs have treated respondents

fairly and have found in favor of respondents
against whom solid proof was lacking. For this
rzason, it is unlikely that many ALJ decxsmns :
will be overturned on appeal.

HUD’s attorneys appear to have beer able

- to establish the reach of the FHAA at, or.
- certainly close to, its widest defensible limits
-in the vast majority of cases reviewed. The

statutory and regulatory mterpretauons of-
fered and the standards of proof employed
have resulted in fairly aggressive enforcement
of the FHAA. Despite the newness of the’
amendments, the heretofore “socially accept-_
able” nature of housing discrimination

, against children and some’disabled persons,

and the ignorance of the law or lack of ill-will
exhibited by many defendants, HUD ALdJs
have generally avoided creat.mg loopholesand

~ allowing excuses.

The cases that have been most problematic
for the ALJs arealso instructive. In two cases,

. 'HUD v. Downs and HUD v. Williains, ALJs

condoned inquiries about a person’s protected
status, despite HUD’s argument that the
mere inquiry is illegal. 1 These decisions ap--
pear to create a zone of conduct in which an
ALJ will not penalize a person for what the
AL.J perceives to be a slight mistake without

- proof of intent to discriminate. Such attempts

to draw fine distinetions are proble:natic and
could lead to uneven and perhaps unjust en-
forcement of the law:

. Imemmlons :

‘Finding: Only the parties to a case may

appeal the final agency decision reached after .

an administrative hearing. In each case, HUD .

serves as the charging party on behalf of both.
: | . :

1 HUDv. Downs, 2I-‘urHousmg Fnu- Lendmg(PH')] 25, 011 (HUDAIJSept 20, 1991); HUD v. Williams, 2 I"w
Housing-Fair Lending (P-H) { 25,007 (HUD ALJ Mar. 22, 1991




;hécorhplainan,t and the public interest. Since

the final agency decision is in effect the -

-Secretary’s decision. HUD’s OGC cannot ap-

" peal ad» erse administrative decisions. A com--

plainant represented only by HUD, who loses
in the administrative forum, therefore cannot

appeal the decision unless he or she inter- -

venes in the administrative forum to become
a party to the case. In addition, intervention
is the only method by which complainants
may argue their own position in the adminis-
trative forum if the complalnants interests
difer from thé public interest in the ALJ
priceeding. ‘Under the current law, an ag-

greved person adversely affected by an ALJ .

deasion who is not a officially a party to the

case must file a timely request for-interven- .

“tion. However, the law does not clearly set the

period for a timely request. In addition, the
ALJs have disagreed about when an interven- . .

tica request will be considered timely.
Recommendation: HUD should develop
clearer regulations governing the interven-

ticn process. HUD should set a_reasonable .

- timeframe in which aggrieved persons may
inzervene in the administrative process. Rec-
ognizing that reasonable differences occur as
to the best interests of aggrieved persons and
of the public, HUD should make clear that

.aggrieved persons may intervéne at any stage
in the administrative process, up to and in-
clsding just prior to the deadline for any ap-
peal. in order to present their own case or to
preserve a right to appeal an adverse decision

“in Federal court.

_Part lil: HUD-Funded Activities

in addmon to fair housing activities carried -

out by HUD staff directly, HUD funding of
Siate and local agency programs and non-
profit fair housing groups makes a significant
- coatribution to expanding thé reach of Title
'VIII. State and .local fair housing agencies

-have historically been a presence in areas"

1]

2 For aoomplete discussion of the pmhlema and issues sumundmg certification, see the Conlnunon s report, Pros- |

where HUD resources do not permit Federal_ ;
activity, thereby providing service. to un-
derserved areas and allowing HUD to focus
resources on areas where no alternative agen-
cies exist. Such agencies can continue to per-

. form important educational and outreach

functions and provide local access to fair hous-
ing enforcement with support from the Fair
Housing Assistance Program. - - ',
- Fair housing groups assisted by the Fair
Housing Initiatives Program can also play an
important educational role, provide represen-

tation to complainants, ferret out local pat-

terns of discrimination, and conduct fair hous-

ing tests of allegations of discrimination and - -

audits of fair housing opportunities. -

Fair Housing Assistance Program .
The Fair Housing Assistance Program has
perforce been completely revamped by the
Fair Housing Amendments Act of 1988. Agen-
cies must meet the standards set by the new
act,and while upwards of two dozen arein the
process of doing so, only two have been judged.
to be operating under substantially equiva-
lent statutes and have actually been granl:ed‘
status as substantially equivalent agencies.?

i

" In view: of this limited experience, findings

cannot be extensive, but certain observahons
are warranted.

" HUD Reimbursement

Finding: Certification of subst.anhally
equivalent agencies still lags behind HUD'’s
expectations when the FHAA-was passed.

“While there may be a-variety of reasons for

disinterest in or inability of State and local
agencxes to achieve certification, one possibil-
ity apart from the political difficulties inher-

ent in the passage of new laws is that the

monetary incentives are insufficient to induce
States and localities to expend the effort re-
quired for certification. Cuirently, cases are
reimbursed on a flat fee basis, regardless of
the individual agency’s costs, although, on

pects-and Impact of Lusing State and bx.'a.lAgcnaa from the Federal Fair Housing Syster (Wuhmgwn. DC,
1992: In that repont. the Commnsmo:. upheld HUD s insistence that the lund-rdn for certification retnain strong.



aveia&e, costs vary depending on agency over-

head and on the extent of investigation re-
quired (e.g., whether a case is fully investi-
gated or closed administratively). K
Recommendation: First, HUD should ex-
amine its incentive structure to see whether
the compensation offered provides sufficient
incentives for State and local jurisdictions to

- achieve substantial equivalency arid actually -

., reimburses agencies for the costs incurred in

- “investigating and adjudicating cases where

cause has been found. Second, consideration
should be giving to rei mbursing cases in vary-

" ing amounts depending on the effort required

to resolve the complaint (whether it is dis-
missed administratively, conciliated, or fully
investigated). :

Agency evaluations _ :
: Finding: In the two evaluations for sub-
stantial equivalency status of State agencies

conducted by HUD, no civil rights or women's .
organizations were interviewed, nor were any. .

- fair housing groups consulted as to their
knowledge of the performance of the agencies

in question, nor were, any special local out-

reach efforts made to ascertain the views of

local interested parties other than those few .

. groups selected by HUD itself, '
- Recommendation: In certifying that
agencies are performing in a substantially

equivalent status:in fact, HUD should include .

interviews with civil rights and women’s
groups and fair housing advocacy organiza-

tions as well as real estate industry groups.:-

and other community organizations. HUD
should consider. publishing the content of its
Federal Registér notice that it invites com-
ment on the performance of such agencies in
- statewide newspapers and mail it to appropri--
ate interested organizations. _
Finding: Evaluation of State and local
agencies must sometimes occur with very lit-
tle data on complaints. Some jurisdictions are
simply too small to generate very many com-
plaints. Newly created or revamped agencies
do not'alwiays receive very many housing com-

plaints in their first years of operation, Fi- .

‘nally, outreach may be inadequate to the task
of informing the broad population of its fair

housing rights, resulting in fewer cdmplaints
filed. : : T
Recommendation: A threshold require-

ment for a minimum caseload by which to -

judge substantially equivalent status should
be established. HUD should consider seeking
alteration of the 2-year deadline by which it
‘must abrogate interim certification and cer-

tify an agency as substantially equivalent or -

deny certification altogether. In the alterna-

tive, HUD should exercise greater scrutiny of . -
- agenciés with limited records when they have
.. been granted full certification. =~ .

Fair Housing Inltiatives Program .

The Fair Housing Initiatives Program has
funded worthwhile efforts by private non-
profit fair housing groups, but its administra-
tion has been flawed by funding delays and
apparent indecision regarding the purposes
for which funding would be granted.

Distribution of funds :
‘Finding: HUD hasbeen dilatory in distrib-
uting funds in a timely fashion to groups able

* to make constructive use of them, to the point

where congressional intent.that such groups
receive timely funding has been frustrated.
The program has consistently distributed
money at the end of the fiscal cycle permitted -
by law, and notices of funding availability
have often been-suspended, delayed, and re-
vised such that it appears HUD lacks a clear
-plan for or even commitment to the distribu-
. tion of the money and the purposes for which . -
itis intended. ° _ o :
Recommendation: HUD should revise its
internal procedures such that timely an- -
nouncement and distribution of FHIP funds
‘are made, and so that a clear set of priorities

~ for use of the funds is established and publi-

Underserved areas
Finding: When.analyzed geographically,
distribution of FHIP fands has been concen-
trated in the Northeast and Midwest, uphold- -
ing the finding of Congress that new fair hous- ‘
ing organizations are needed in unserved and
underserved sections of the country. ’
Recommendaticn: HUD shald actively
, assist in the formation of fair housing groups



+ complaint by an individual alleging an in-

" in underserved areas of the country, using

FHIP funds allocated under the Fair Housing

Organizations Initiative. This assistance can _

take the form of aid to fair housing groups in
formation or groups with the capacity to ex-

pand elsewhere, as well as conducting con-.

ferences and meetings to stimulate interest in
the formation of such groups.

Testing , _
Finding: HUD will fund testing activities
forlaw enforcement purposes only.in response
to a “bona fide” allegation of housing discrim-
ination. Such an allegation is defined as a

‘stance of discrimination. -

Recommendation: HU-Dl should fund.

testing activities for law enforcement pur-

poses not only when a complainant alleges -

discrimination but also wherever there are
reasonable grounds to believe discrimination

K may be occurring; such as observed statistical
: disparities, media reports, or substantive an-

ecdotal evidence.

" PartiV: The Néw Jurisdictions

‘Several questions have arisen: regarding

coverage extended by the Fair Housing.

Amendments-Act to persons with disabilities
and families with children.? In some in-
stances, the questions pertain to what extent
the law regarding treatment of new groups
can be derived by analogy to the groups origi-
nally protected by Title VIIIL. In other cases,
questions arise from situations unique to the
FHAA. As with other issues, HUD policy has

_ emerged from regulations, written guidance,

answers to letters of inquiry, ALJ decisions,
and secretarial review. DQOJ, two, has had to
.grapple with issues arising from the new pro-

+ visions of Title VIII. .

3 Some of the issues raised here are discunsed in Part V.

_i.proper. -

. For the most part, such policy has properly
expressed the intent of Congress, with few’
exceptions. In some cases, greater ¢clarity

could be achieved by explicit policy state-

ments of HUD’s view of the law.
Privacy

Finding: The extent of privacy rights of
those involved in real estate transactions has-

" been the subject of dispute. In one case, a
' condominium association attempted to re-

quire an owner to produce a doctor'’s descrip-

. tion of her disability before approving use.of a

flotation device. HUD argued correctly that
such a description went beyond the .
association’s need to know, and that a simple
statement from a doctor that an accommoda-
tion was required should be sufficient. DOJ
disagreed, arguing the inquiry was not im-

In a separate inquiry, the extent to which a
disability can or need be disclosed by a broker
(or presumably a buyer or tenant) was at issue
when a hypothetical situation involving Ac-
quired Immune Deficiency Syndrome was
posed to HUD. HUD took the position that an

‘agent ought not volunteer such information -

and need not answer any question as to HIV
status.* _ '
Recommendation:HUD should issue pol-

icy guidance detailing what inquiries are

.proper regerding the disability of a person

involved in a real estate transaction. -

Zoning and Land Use Laws
Finding: DOJ challenges individual appli- -

cations of zoning laws that fail to make rea-

sonable accommodations for persons with dis- -

" abilities by disapproving group homes, but the

laws themselves are not modified by this ap-
proach. Thus every zoning complaint is ad-
dressed separately. -

4 HUDhasalready revised its regulations governing discovery to bar : equiring a medical exam as part of the proceed-
ings in a given case, except where ordered by an administrative law judge. The medical exam can only be ordered
upon “a showing by the moving party that the physical or mental condition of the person who is the subjett of the

. _request is in controversy and that good cause exists for the requested examination.” 59 Fed. Reg. 1642.



.- Recommendation; HUD, in consultation
with DOJ, should issue policy guidance stat-
ing-that zoning ordinances should .not- only
permit reasonable accommodations to per-
sons with disabilities, but also contain a pre-
sumption in favor of previding reasonable dc-
commodations. '

Prohibited inquirles

Finding:HUD_ has argued that it x;s im-
proper to make inquiries of potential tenants

orowners that indicate an impermissible bias.

on a prohibited basis. For example, it is widely
accepted that inquiring as to the race of an

applicant for housing has no legitimate pur-_
pose. However, administrative law judges -

- have held that inquiries about the desirability
of a given applicant may arise from the pro-
tected status of the applicant. For example, an

ALJ ruled that to inquire whether an -

applicant’s children are noisy does not indi-
- cate bias against children. -
Recommendation: HUD should issue for-
mal policy guidance clarifying the nature of
. proper inquiries of prospective tenants or buy-
ers which makes clear that questions indica-
tive of a tenant's suitability must be based on
business necessity-and asked of all prospec-
tive tenants where they might apply.

Anclilary facllities

- Finding: As HUD has noted in its regula-
tions, the Fair Housing Amendments Act of

1988 bars discrimination in all facilities asso-

- .ciated with housing, such as use of recrea-

tional and parking facilities. HUD has issued
internal guidance regarding such facilities

* . based on its experience. For example, HUD

‘has held that landiords may, reasonably de-
. velop safety rules regarding the use of swim-
", ming pools or recreational equipment, as long
as such rules apply equalily. Rather than pro-

hibit all children from swimming without a

* .parent, HUD has said landlords should bar ali
nonswimmers from using a pool without a
responsible swimmer in attendance..

Recommendation: HUD should publish

policy guidance in the Federal Register on the
use of facilities, similar to the guidance it has
distributed internally.

Part V: Fair Housing Policy
and Implementation

. Federal leadership in fair housing policy
has been delegated by the President to the
Department of Housing and Urban Develop-
ment in a 1994 executive order, while the
responsibility for litigation remains with the
Department of Justice. Both HUD and DOJ

-have generally pursued fair housing policies .

that address the needs of both.complainants _
and respondents, as well as the public inter-
est. More recently, HUD Secretary Cisneros
has used the secretarial review provisions to
clarify HUD policy in a forthright manner.
However, HUD has lagged in using its ability
tofile Secretary-initiated complaints to attack

unique or systemic discrimination and to

break new ground.

DOJ has been innovative in pursuing cases
against discrimination in fiew arenas,’suchas
mortgage lending, but not in ascertaining the
reach of the law through, for example, utiliz-

“ing generally accepted tenets of disparate im-
. pactin litigation. - . g

Given the unique nature of the égen'éies’

~ shared respoasibility for ﬂiir-_housing enforce-.

ment, HUD and DOJ are required to coordi-

* nate their efforts to establish and implement
fair housing policy consistent with the intent

of Congress. To date, the two departments .
generally cooperate, but some disagreements
have notbeen adequately resolved. =~

Proving discrimination

Disparateimpact .= -
Finding: Since passage of the Fair Hous-

ing.Act of 1968 (Title VIII), courts have bor-

rowed from the standards of proof developed

. under Title VII to prove discrimination under
~ Title VIII. Under the Bush administration,
HUD pursued fair hou 3sing cases using a dis-

parate impact analysis, while DOJ declined to
do s0. Under the Clinton administration, both

* the Secretary of HUD and the Attorney Gen-

eral have stated that they will pursus housing

- cages alleging diserimination based on dispa-

rate impact. HUD plans to issue regulations
supporting the use of disparate impact, and
the Attorney General has stated that DOJ will



nbw present disparate inipaét arguments-in

Federal court.
Recommendation: Both HUD and DOJ

- should continue to apply ﬁhe.di;parate impact -

analysis in fair housing cases.

Secretary-initiated complaints
Finding: Secretary-initiated complaints

can be an effective tool of Title VIII enforce-

. ment with great, albeit unrealized potential.

Secretary-initiated complaints, like pattern.

or practice cases filed by DOJ, afford HUD the
opportunity to pursue broader cr.ges of dis-
crimination without relying on individual
complainants. Since the effective date of the
FHAA, HUD has filed only eight Secretary-
initiated complaints.

Recommendation:\ HUD should gi'eatly '

intensify its efforts to develop Secretary-

initiated complaints. It should issue guidance

- 'or regulations detailing the subjects that may
be properly pursued in a Secretary-initiated

complaint. Further, HUD should target dis-

crimination least susceptible to correction -

throughindividual complaints, either because
- individuals are unaware they are being dis-
criminated against or because.the remedy for
an individual might be inadequate to prevent
future discrimination. To meet this goal, staff
and resources devoted to Secretary-initiated
complaints must be substantially increased.
Timeliness - L _
.~ Finding: HUD regulations currently re-
" quire the Secretary to file his complaint
. Within one year of the occurrence or terming-
tion of the alleged discriminatory ‘housing
practice despite the fact that the FHAA does

not appear to impose such a filing limitation. -

The Department of Justice may file a pattern
and practice case at any time the Attorney
General has reasonable cause to believe such
a case is warranted.’ :

. Recommendation: HUD should remove
or at least lengthen the regulatory time con-
straints on filing Secretary-initiated com.-
plaints, so that HUD ‘may pursue complex
cases that. may require more time and re-
sources than are currently permitted.

Conclilation agreements

Finding: An important conciliation agree-’
ment reached in a ‘Secretary-initiated com-
plaint has been kept secret, robbing it of any
deterrent effect although a prima facie cage of .
discrimination was evident. '

Recommendation: While all conciliation _
agreements should generally be made publie,
in particular, the terms of conciliation agree-
ments reached as a result of Secretary-initi- -

ated complaints should be disclosed and pub-

licized barring extraordinary circumstances. -
Such circumstances should be defined in new
regulations. Public disclosure is particularly

.important in the case of large corporations or

public entities that are closely monitored by

similarly situated organizations. Sich agree- - ;

ments may serve to stimulate voluntary cdm—'
pliance by putting potential respondents on
notice. - . ' :

 Secretarial review process

The Secretary of HUD serves as the final
arbiter of issues and cases raised in the ad-

. ministrative forum., Thus, when HUD's posi-

tion, as argued by OGC, does not persuade an :
ALJ, HUD may, in effect, internally appeal

- the decision to the Secretary. The Secretary -
has full discretion to affirm, modify, reverse,

or remand initial ALJ decisions and orders so
that they may be consistent with HUD policy.
Procedures e

Finding: While the substantive positions
taken by the Secretary in his review of ALJ
initial decisions have fulfilled the purpose of
the Fair Housing Amendments Act, the Sec- .
retarial review procedure itself appears bi- -

- ased in favor of HUD as the complaining

party, in one respect. Respondents or other
parties are not made aware of the option to file
objections to the decision of an administrative
law judge with the Secretary prior to his re-
view, and the Office of General Counsel may

 file its objections without notice to the respon-

dent. : _

 Recommendation: HUD should clarify
the rights of parties to object to the decision of
an administrative law judge prior toits review

_ by the Secretary, and so notify them.



_Polk:ymaklng

Finding: The Secretary has used the re-

view process to-establish policies on new and
controversial issuesthrough adjudication. For
example, the Secretary recently used his re-
view authority to establish policy for the
agency on the application of the business ne-
cessity standard in disparate impact /cases.
While such decisions serve as precedent for
ALJs to follow and are not in the least inap-

propriate, they are essentially reactive in na-

ture and easily reversed by a different Secre-

“tary. Agency policy is best set by regulation
open to public comment and review and not

reversible except by the same process. Policy
set by regulation also gives bettér guidance to
ALJs and carries greater weight should cases
end up in appeals courts.
Recommendation: Policies with broad

. application thatmtzrpret Title VIII should be.
promulgated through the regulat.ory process

and open for pubhc comment and review. Is-

sues that arise in the course of administrative

adjudication should be addressed as needed
through the secretarial review process, but
should also be regularized by issuance of ap-
propriate regulauons ona txmely basns

Other matters
Zoning cases

Finding: Although the FHAA requires ‘

HUD to refer all complaints involving the
legality of State or local zoning or land use
laws’ immediately to the Attorney General,
the Assistant Secretary prescreens and inves-
tigates. zoning complaints before referring

“them to DOJ. Thus, if the Assistant Secretary
determines that no reasonable cause exists to-
believe that a discriminatory housing practice

has occurred or is about to oceur, the Assistant
Secretary must dismiss the complaint regard-
less of whether t.he case involves the legaht.y
of a zoning or land use ordinance.

The legal requirement to refer viable zon-
ing cases to DOJ for litigation is important
because DOJ may pursue remedies in Federal
court not available to HUD in the administra-

tive process. Unlike HUD, DOJ has the discre-

tion to pursue remedies such as reforming the

selection process for zoning board members or
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providing for a review process of zoning board. _

decisions.
Recommendation: The Assistant Secre-

tary should continue to prescreen cases m-,' _

volving the legality of State and local zoning
or.land use ordinances. The prescreening pro-

- cess allows HUD to eliminate no cause com-.

plaints early in the FHAA process, thus

strating reasonable cause.
Prompt judicial actions -

. Finding: Prompt judicial actions are an
 effective method by which HUD and DOJ can .
eliminate discrimination without costly litiga-
- tion. Often the mere threat of a prompt judi-
cial action causes the respondent to comply.
with HUD's position. In particular, temporary

restraining orders are extremely valuable for
preventing, on short notice, allegedly discrim-
inatory evictions or.sales of property to inno-
cent third parties; .

Although DOJ is- required by statute to

_ conserving resources for complaints demon- -

pursue whatever temporary or preliminary -

relief HUD authorizes, DOJ exerts consider- -

able influence over HUD, prior to HUD's au-

proof required to authorize temporary re-

. thorization, with respect to the standard of

straining orders. HUD maintains that tempo- .

rary restraining orders, unlike preliminary .. -
injunctions, require only a demonstration of.
irreparable harm in order to maintain the '

~ status quo during further investigation by

- HUD on the merits. However, it appears that
'DOJ expects HUD to authorize both prelimi-

nary injunctions and temporary restrammg
orders only when enough evidence exists to

the merits. It appears that this disagreement
over the appropriate standard for authorizing
a temporary restraining order has reduced the

- support a reasonable cause determination on -

frequency of prompt Judmal action requesta

by regional counsel. - :
Recommendation: It is essential that
HUD and DOJ agree on the standards neces-

. sary to pursue temporary restraining orders.
Beécause of the often severe consequences in-
volved in situations requiring prompt judicial -

action, DOJ should agree to pursue temporary
restraining orders upon a showing of irrepa-

_ rable harm to t.he complamant. rather t.han _



- requiringthehigher standard of likely success
on the merits.
HUD's plantoissue techmcal g\.udance and
provide training in the HUD regions on the
“use of prompt judicial actions is commend
able. However, the guidance and training will
'~ only be effective if HUD.and DOJ agree on'the
. standards required to authorize such actions.
Without a clear position, HUD regional coun-
sel are less able to identify situations in which
the harm to the complainant could be reduced
by maintaining-the status quo pending:fur-
ther im’restigation.

Judicial review
Finding: DOJ is responsible for represent-
ing the United States in all appeals reviewing

" the final decisions of HUD. However, DOJ

may authorize HUD to litigate appeals in'Fed-
- eral court. DOJ and HUD, by their own agree-

ment, are supposed to work closely together

on all appeals. .

" DOJ’s mvolvement in Federal court appel-
-late litigation often influences HUD's internal
strategy for litigating administrative cases.

For example, DOJ did not defend the ALJ's
decision to award damages for loss of civil
rights in its appeal in Baumg wdner v. HUD

before the sixth circuit. Thus, ifter the sixth
circuit overturned that particular damage
award, HUD issued a memorandum’ stating

- that regional counsel should no longer seek .
- damages for loss of civil rights even if the
_complaint does not arise in a sixth circuit --

jurisdiction because DOJ does not consider
the loss of civil rights-to be a compensable
injury. Thus, rather than pursue the damage

award in other cases in other circuits, DOJ -
accepted the view of the sixth circuit and -

refused to argue in favor of damages for loss
of civil rights.
. Recommendation: HUD and DOJ should
_ work closely together to develop the litigation
strategy for appeals in Federal court. In the
" rare event that they disagree on such strat-
egy, DOJ should make every effort to develop
an approach that will incorporate HUD's

" views. such -that HUD's policy positions are .

adequately represented. In addition, when ap-
propriate, DOJ should test the limits of fair

- housing law by continuing to pursue import-

ant substantive issues in other circuit courts.

- Judiclai elections

"~ Finding: In passing the FHAA, Congress
wanted to create an administrative process.
that would provide.a fair and inexpensive
means of resolving fair housing disputes.
However, complainants and, in particular, re-
spondents are electing to proceed in Federal

_court in the majority of cases, rather than
. litigating their complaints in the HUD admin-

istrative forum. The number of elected
charges has far exceeded the expectations of -

both HUD and DQJ. To alleviate the burden

on DOJ attorneys litigating fair housing
cases, DOJ hasrecently authorized U.S. attor-
neys to litigate elected charges..

Once an election is made, the FHAA re-
quires HUD to authorize ‘a civil action and
requires DOJ to litigate the complaint on be-

- half of both the aggrieved persons and the

public interest in Federal court. DOJ is al-
lowed to return elected charges to HUD only
when new court decisions or new evidence -
may berelevant to the initial reasonable cause
determination. However, HUD believes that,
on occasion, DOJ has returned elected charges

simply because DOJ does not agree with

HUD'’s reasonable cause determination or

"HUD's substantive policy position. While DOJ

acknowledges its responsibility to support
HUD’s reasonable cause determination, DOJ
mamtams.t.hat. it only returns elected charges

‘when the charge is flawed or when it conflicts -

with DOJ's responsibility to aveid ﬁling frivo-.
lous claims in Federal court.
Recommendation: While recogmzmg

DOJ's abligations to the Federal courts, DOJ . -

must in turn recognize that HUD's reasonable
cause det.ermmat.xon is not reviewable except
when a new court decision or new evidence
would affect the initial determination. IfDOJ

_ disagrees with the substantive issues of a

HUD charge such that it cannot litigate the .
charge in good faith, DOJ should authorize
HUD attorneys to pursue the charge. In addi-
tion, DOJ should authorize HUD attorneys, as
well as U.S. attorneys, to handle the litigation
of elected charges where appropriate or where
resources are otherwise inadequate.

- 231



In addmon Congress HUD and DQOJ

“should study the election process to determine

why parties, ppmcularly respondents, are
electing to litigate in Federal court rather
than pursue the administrative adjudlcatlon
intended by the FHAA

Sovorelgn immunity -

Finding: Currently, HUD and DOJ dis-
agree as to whether or not HUD may file an
administrative charge against another Fed-
eral agency Most recently, the controversy
has arisen in the context of a judicial election
of a HUD charge filed against the Farmers
Home Administration. While. HUD asserts
that the FHAA was-amended to allow charges

" against all respondents including government

entities, DOJ maintains that Federal agencies
generally may not sue one another and that
Congress did not expressly permit such suits

in the FHAA. Thus, until the issue is settled, .

according to DOJ, Federal agencies may only
be sued.by private litigants for wolatmg the

" FHAA.
Recommiendation: The President should’
'issue an.executive order requiring Federal

agencies charged with fair-housing discrimi-

nation to submit to bmdmg arbitration of fair -

housing complamts In the alternative, Con-

gress should either mandate such binding ar--

bitration, as it has in certain employment.
matters, or expressly waive sovereign immun-
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ity i1 order to- allow HUD or DOJ to sue
another Federal agency for a violation of the

FHAA.

Conclilation breachcs ,

Finding: If a party breaches a‘conciliation’
agreement, HUD attempts to resolve the
breach internally before seeking. enforcement
in Federal court. However, if HUD .cannot
resolve the breach, HUD refers the breach to

DOJ with a recommendatlon to pursue acivil

action, The Attorney General may then decide
whethertofilea clai-nin aconciliation breach:
Rather than file a vivil action, DOJ tries to
avoid costly and time-consuming litigation by
attempting to resolve the breach or by submit-
ting the case for binding arbitration, which
often results in a faster resolution of the mat-
ter.

Recommendation: DOJ should lmgm
conciliation breaches more aggressively, so
that such litigation can serve as an effective
deterrent against respondents who' may wish °
to breach an agreement. If complainants are

 confident that conciliation agreements will be -,
- enforced effectively, they may be more w1|lmg _
"to conciliate.

Recogmzmg the extensive burden on DOJ
attorneys and resources primarily because of _
the high number of elected charges, DOJ. _
should delegate the aut.honty to enforce con-

ciliation breaches to HUD



C_oncl_ufring Statement of Cbmmlssion’er_Robert_ P. George

This report offers a number of recommendations to strengthen administrative enforeement
of amendments passed by Congress in 1988 to a series of fair housing laws over the last 25 -
years. I concur in the view that laws should be enforced by the executive departments such
as HUD, which were created for that purpose. . o :

I .also concur in the report’s declaration that “Housing discrimination undermines a
. fundamental premise on which our free society rests: that every person, regardless of class or
group background, should have the same right: to the rewards of his or her work and
enterprise.” (p. 5) ' o ' '

I write separately, however, to record my misgivings about certain aspects of the general
approach to civil rights problems adopted in the report. These are, in my judgment, obsolete,
unhelpful, and potentially counterproductive to the cause of civil rights. _ [ )

The focus of my concern is symbolized by the report’s.undifferentiated use of the invidious -
word “segregation” to describe virtually all racially and ethnically concentrated communities.
Most American citizens understand “segregation” as the legal or socially enforced separation
of persons by racial categories. The concept of “separate but equal” rights for different races, .
~ constitutionally sanctioned by the Supreme Court in Plessy. v. Ferguson (1896), came under
continuous legal'and political challenge until it was abolished by the Court in Brown v. ‘Board
of Education of Topeka, whose-40th anniversary-we are celebrating this 'year. .

Following the Brown decision, President Kennedy issued Executive Order 11063 outlawing
discrimination in public housing. Since then Congress has acted repeatedly to reduce and
eliminate legal and social harriers to freedom of access to housing for all Americans, passing
the Civil Rights Act of 1964, the 1968 Civil Rights Act, the Housing and Community
" Deyelopment Act and the Equal Credit Opportunity Act in 1974, and the 1988 Fair Housing

" . Amendments, which are the subject of this report.

. Since that time, too, state governments, municipalities, and other governmental enti'_tios\
have passed thousands of laws and regulations to break down race based segregation in:
housing. Billions of dollars have been spent since the 1960s by governments at all levels to

" . provide public, mixed, and low income housing mostly for the benefit of minorities, sometimes

fighting challengés through the courts for years to ensure that housing for minorities is
"available in white neighborhoods such as Yonkers and Mount Laurel.’ o ,
.. Because of these efforts America’s communities today look very different from-those of 30
- years ago. Yet this report disparages three decades of struggle for equal civil rights in housing.
.. Citing a USA Today newspaper article, the report endorses the assertion that “the majority
. of the Nation’s 30 million African Americans are as segregated now as they were at the height
of the civil rights movement in the 1960s.” (p. 3) I believe that this defeatist viewpoint should
have no place in the document the Commission sends to Congress today. . o
If it were true that 30 years of vigorous desegregation efforts have utterly failed, then the
Commission would find itself in agreement with opponents of civil rights and anti-diserimina-
tion- laws who always argued that progress could not be made in desegregation by passing
Federal, state, and local legislation. Moreover, such a failure could be taken by others as a
justification. for enacting punitive legislation in a misguided endeavor to make the Nation_
conform to a politically correct model of a multicultural society. ’ o
The report’s method of precisely calculating racial concentrations implies an egalitarian

~ standard that could only be achieved by a draconian policy of racial and ethnic quotas. Its
methodology, in other words, points down the path of increasing government intervention in ' -
local communities and interference with the homies and families of America, a path which has
already strained the virtues of responsibility, individual . choice, independence, and 'self-
‘government which should distinguish the citizens of a democracy. - .

N



Nowhere does the report canvas t.he range of explnnatxons, some legitimate, others not, for

) why péople of common racial and ethnic backgrounds live together in particular neighborhoods. -
It apparently disregards the historical fact that immigrant peoples have often settled in urban

communities of common t.ongue ‘and custom until later generations were “Americanized.” In
a free regime many of those arriving from abroad probably will choose to live mthfot.hers who
share their ethnic, religious, cultural, and linguistic heritage.

'Neither. does the report examine a second crucial feature in mmonty resldence pattems,
the impact of economic barriers to home ownership in more affluent nelghborhoods Since a
large number of blacks, Latinos, and other minoritics are poor, homes in many suhurban
communities are out of reach for most.

. Yet even as this report was being drafted, the Washington Post was reporting record
numbers of black families abandoning Washmgton D.C., for suburbla

The District’s population loss is acceleratmg, and nearly equal numbers of whites and
" minorities are making the exodus. . . . The District had more black residents than all the suburbs
- combined in 1980; by the end of the decade, more blacks lived in the Maryland suburbn thnn in
the city. :
" William Frev a demographer at the University of Michigan who studles clty-auburb :
relationships, said the census data suggest that flight from the city is now led by blacks.
["Mlgratlon From D.C. Is Boommg, p. Al, Apnl 28 1994] ’ : .

A refusal to acknowledge the factors of choice and poverty in minority residence patterns

blinds the report both to the powerful dynamics among minorities who are moving freely from

community to community, as well as to deeper problems of the poor such as the homelessness
of thousands of minority families, about which the report is silent.

Over 150 years ago the prophetic observer of America, Alexis De Tocqueville, wamed
democracies of a new form of “soft despotism” that t.hreatened to undermine the capacity for
moral choice that characterizes human beings. Rising concerns about our nation’s growing
problems of inner city crime, violence, drug abuse, and family breakdown exemphfy :

- Tocqueville'’s warnings about the dangers created by an ‘ever expanding government which is -

gradually co-opting our freedom to make mtelhgent. decisions about our hves In Democracy
in America Tocquewlle wrote . .

(Centrahzed government] daily makes the exercise of free choice less useful and rarer, restricts
the activity of free will within a narrower compasa, and httle by little.robs each citizen of a proper
use of his own faculties .

[Glovernment. . covon tho whole of social life wn.h a network of petty, eomphcated rules that
are both minute and uniform, through which even men of the greatest originality and the most
vigorous temperament cannot force their heads above the crowd. It does not break men’s will, but

" softens, bends, and guldea it; it seldom enjoins, but often inhibits, action; it does not destroy
anything, but prevents much being born; it is not at all .tyrannical, but it hinders, restrains,
enervates, stifles, and stultifies so much that in the end each nation is no more than a flock of
timid and hardworking animals with the govemment as its shepherd. .

it does little good to summon those very citizens who have been mado 80 depondont on the
central power to choose the representatives of that power from time to time [i.e., in elections]. -
However important, this brief and occasional exercise of free will will not prevent them from

gradually losing the faculty of thinking, feeling, and acting for themselves, so that they will slowly
fall below the level of humanity. (G. Lawrenco trans., pp. 692, 694]

"An important part of the freedom Tocqu.evﬂle argued for is in the area of how and where -

" to house our families. Governmental policies which overregulate and aim indiscriminately at

out.comes rather than enhancing people’s freedom to live where they wish generate the
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perception that government is being manipulated by some groups at the expense of others,
. creating resentment and rationalizing prejudice. o R : :
The goal of housing laws should be the elimination of remaining barriers to the equal
; : opportunity to live wherever one chooses. The Commission and the Nation should focus
-attention in the 1990s on what my fellow commissioner, Russell Redenbaugh, calls a “new
i - . paradigm” for free society in which the poor are empowered morally and miaterially to shape
- their lives well by their own choices. This model of self-government is the very opposite of the
i . “soft despotism” Tocqueville described so well in 1840, : ) ' ‘
In the “new paradigm” of freedom, the poor can be liberated from unlivable public housing
; ~ slums oftén.run by uncaring, corrupt officials. In some cases we can, for example, sell public °
housing units to tenant occupants; in other cases we can turn management over to tenants:
and we can provide vouchers for use in the private housing market. Fundamentally the “new
. paradigm” means that self-government requires trust in the American people to make their
. own decisions without assuming that most are prejudiced, bigoted, or acting in bad faith.
~ Over the past 30 years we have made great progress.in defeating segregation and
. advancing the cause of civil rights. Still, prejudice remains and our fight must continue. The
- means we use in this just cause, however, must themselves be just. Indeed, if the means we
employ are unjust we will have undermined the very cause of civil rights to which we have
dedicated ourselves. So we must ask whether the race-based categorizing of individuals that
has become the hallmark of our statecraft has compromised this great cause. We must ask
whether policies that treat people differently based on ethnic or racial characteristics, thus
- dividing . Americans into categorizes- of skin color and speech pattern in order to dole out
benefits, have had the effect of stimulating prejudice. and exacerbating racial tension. Our

report should not have left these questions unasked and unanswered.
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S_tat"emerit_ by Mary Frances Berry, Ch'alme}soﬁ_

~ This Fair Housing Report is designed to implement the Commission’s responsibility to . L
monitor the enforcement activities of Federal civil rights agencies and to recommend ways that
. they can improve their job performance. The report is designed to help HUD, in concert ‘with

the Justice Department, to implement the Fair Housing Amendments Act of 1988 more

efficiently. .

President Reagan proposed and Congress enacted Fair Housing legislation in 1988 because
governmental officials acknowledged that civil rights enforcement in housing had been weak
and ineffectual for years. Discrimina;ory barriers kept too many Americans: from gaining
access to the housing of their choice. In 1985, John Knapp, General Counsel at HUD told this
Commission at a consultation that there were about 2 million instances. of housing
discrimination occurring every year, - o SR .

The housing opportunities of African Americans are only one important aspect of the

',hdusihg discrimination problem. However, urban residential segregation of African Americans

remains greater than that of any other racial or ethnic group, and when African Americans .
move to the suburbs they are most often subjected to involuntary segregation through the use _
of steering and other tactics. Discrimination in access to housing of their choice, whether in
the suburbs or the cities for African Americans;. even when they can afford it, has been well
documented by researchers and the use of testers. African Americans are not free to live where
they choose whatever their socioeconomic status, - ' - :

The work of HUD under the Fair Housing Amendments Act of 1988 focuses on the claims
of people who seek housing and are denjed illegally. This report, makes.important recommen- -
dations, which ‘should help HUD and the Justice Department to respond more efficiently to -
those who are excluded from the housing of their choice, because of disability, familial status,
race, sex, color, national origin, or religion. o , : '
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ILSDEWU“NENTOEHOUSN@ANDUHNNCEVEUNHENT .
:  THESECRETARY = : -~ -
" WASHINGTON, D.C. 20410 i
October. 13, 199

Mary Frances Berry ‘ -
Chair, U.S. Commission on Ccivil Rights
624 Ninth Street, N.W.

Washington, D.C. 20425

Dear Madam Chair:

The Department of Housing and Urban Development is pleased to
provide its  response to the recommendations included in the
Commission’s report, "The Fair Housing Amendments Act of 1988--The .
Enforcement - Report." . Your .graciousness in providing the

opportunity to. comment is greatly appteqiated.

I take my responsibility to enforce the Fair Hoﬁsiﬁq Act very
seriously. Together with the Assistant Secretary for Fair Housing
and Equal. Opportunity Roberta Achtenberg, I have endeavored to

_'improve the operation of HUD’s fair housing enforcement programs -
* and to shift badly needed departmental resources to this effort. To

that end, I have elevated the office of Fair Housing and Equal
Opportunity ' ("FHEO") to stand equal with HUD’s other progran
offices. In an environment of government-wide staff reductions, I
have authorized Assistant -‘Secretary Achtenberg to add 48 new

;"employees to her staff so that the civil rights obligation.of the

Department can be.more faithfully and effectively discharged. And,
in an effort to leverage and maximize “human resources, ' the

- Department has increased threefold staff training funds for fair

. housing, ‘and hired outside  consultants to improve ' management

systems and provide needed expertise on technical issues.

I believe that many of the recommendations made in the

Commission. report have been resolved or will be addressed as the -

results of HUD’s reorganization of the Fair Housing Act enforcement
function are felt. Beginning in April, 1994, fair housing field
staff, including those who carry cut investigations to determine if

" . the Fair Housing Act has been violated, now report directly to

HUD’s chief civil rights enforcement official. The restructuring
will enable the office of Fair Housing and Equal’ Opportunity to
oversee field'activity more directly, and to provide consistent and -
thorough application of the Fair Housing Act.

Additionally, the Department has also completely revamped its
system for making determinations of whether or not a Title VIII

. complaint filed by a private party should be brought to a hearing

or .to trial. - Authority to.make determinations of whether there is
cause to beliaeve that a violation of Title VIII has occurred is now

lodged with FHEO. The Office of General Counsel (*oGc") will

. continue to play an essential role, and have concurrence authority
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in these determinations. With the assistance of counsel, fair
housing staff will begin identifying legal issues prior to the
commencement of  investigations. " In order to .develop a . consistent.
System for determining whether cause exists.for HUD to go forward,
both cause and no Cause cases will be reviewed in Headquarters
before a charge is issued. We believe that after a period of
-adjustmént, the new system will substantially. address issues of
consistency—and timeliness. S - '

Below are comments on each of the report'slfecbmmenda;iohs.
" Part I: The Setting

We égree that"tﬁnding‘ should be. provided to meet HUD’s
expanded enforcement responsibilitie;. The Department has already

allccated additional funds ‘to support new initiatives to address
mortgage lending and. insurance discrimination and undertake more

addition to providing resources for more effective enforcement, the

"~ Department has strengthened the role of the Office of Fair Housing

"and Equal opportunity throughout the Department, so that fair
housing concerns have become a component of all of the Department’s
“pProgram activities, in an unprecedented fashion. _Beyond the
‘allocation of reésources to a .particular office, the Department is
committed. to utilizing " its existing program resources to
advancenent of fair: housirg issues.within the entire Department.-. B

"Part II: Complaints
Procedures

The Department’s actions are already well underway to address.
the Commission’s concerns about the lack of a consistent system for.
proqessing_complaints. The Department has initiated a new systenm
for provision of guidance to the field on uniform procedures. It
has . issued guidance and provided training on consistent intake
procedures.. It has issued guidance on administrative closures.

' ' Guidance ‘on systemic investigations and 'SéCretary-initiated' 

complaints will be issued in the very near future, - .
. : . j

" The Department has replaced the "draft TGM"  system with a
formalized system of Notices.which are public documents and which
go through an internal clearance process. Where circumstances are
urgent, interinm guidance is issued in Remorandum form, which is
also considered to be a public document, and which is later placed
in .the Notice format. The ‘first Notice: issued_-addressed
~administrative closures, and contained a consistent national
approach to circumstances in which such closures may, and may not,
be used. - - . .

~
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Six chapters of a compliance manual are expected to go into
internal HUD clearance by the end of October. These chapters will
address such criticalzinvestigatiVe‘guidance issues as Intake,
Conducting an Investigation, and Conciliation. oOther chapters are
in active preparation. '

Travel

Althdéugh in the past financial resources may not have been .
made available for on~site investigation in cases under the Fair
Housing Act, every effort was madé this fiscal year to make such
funds available.- We are unaware of any current circumstances in
wiich on-site investigation is being discouraged or not utilized in
all appropriate cases. Moreover, for the first time, as a result
' of the FHEO reorganization, FHEO will now . have control over-
allocation of travel funds for its own staff. FHEO intends to
ensure the availability of.funds in the future.- The issue of using
on-site: investigations routinely will be “also be re-emphasized in’

future guidance. .
Testing

The Department agrees that testing to confirm or refute
experiences described by complainants has been an underutilized
investigative tool in the past. This administraticn made funding
available to-each of its regional offices in FY /94 for procurement
. of testing services from private fair housing, groups as part of the
Department’s investigative effort. The Department has budgeted
funds for FY ’95 to continue. this practice. This will assure that
adequate funds will be available in FY /95 to make testing in
individual complaint situations a viable option. We note, however,
‘that the prompt availability of trained testers may not always be-
possible in some parts of the country, and HUD is considering
alternatives to address that concern. -

-‘Tralninq

The Department agrees that past training on fair housing
ernforcement ' issues, dating back to. 1989, has been wholly.
inadequate. Beginning last year, shortly after Assistaht‘Secre;ary
Achtenberg was confirmed, FHEO initiated-a series of substantive
training activities. Among them was a basic course.on conciliation
techniques,. an advanced. program on investigation techniques, and a.
joint training for attorneys and investigators, which was broadcast
nationally to over 400 participants. This teleconference addressed -
current difficult 1ssues;*ihc1uding use of prompt judicial actions
as an .enforcement technique, zoning issues, theories of proof in
fair housing cases, and proof of damages. Among the presenters
were the best in the field, from the Department of Justice, private
fair housing groups, private counsel, civil rights advocates and.
FHEO ‘and OGC staff. . .
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. FHEO has provided the first ever intake training, to intake
staff from across the country, to provide direct and concrete
instruction on dealing consistently and effectively with intake
issues. ' Other trainings have included two one week courses on
investigation of mortgage lending cases, which included hands-on
case analysis and sampling techniques, and a course on advanced
disability techniques. Every training session provided during the
past year, including a fair housing planning conference -for fair
housing field stafr, has included a substantial component devoted
.to proof theories in fair housing cases. - :

The Department is  currently considering ways to
institutionalize and broaden its training activities on an on-going
‘and consistent basis. Among the areas in preliminary development
are basic fair housing orientation training materials, self-taught
materials ‘on ‘the Intake process, .and effective conciliation
techniques. In addition, the Department is Preparing video tapes
- of several of its recent training courses, including the Intake
training, for dlstribution_'to state and local agencies which
enforce laws which are substantially equivalent to the Fair Housing-
Act and to field offices for use in training current employees.

Conciliation

The Department agrees that further instruction and training on
effective, and non-threatening, conciliation techniques is critical
to the process. Written guidance on conciliation will be included
in the compliance manual’ currently in,production{\ - Staff has
already received clear instruction on the rights of the parties to
a2 complaint to engage or not to engage in conciliation. However,
because various judicial decisions have indicated clearly that the
Department must engage in adequate conciliation efforts, it is
necessary to at least ascertain, and perhaps re-confirm, the desire
of the parties to engage, or not t> engage, in conciliation.

The Department will also require its newly created enforcement
centers to monitor complianrce with conciliation agreements. : Tests
wil; be one way by'which this monitoring may be performed._

I;thdrdvalnl

settlements and advise ' complainants and respondents of the
disadvantages of such settlements. The Adninistrativ33C1osure
guidance requires” staff to review private  agreements and take
' appropriate action, including recommendation of a  Secretary-
initiated complaint, where policy issues are not resolved by
private settlement. . This issue is also addressed in formal
guidance which will be issued in the near future reqgarding criteria
for recommendation of Secretary-initiated complaints. : '



Timeliness

'The”Department is'currently engaging in a review of cases

which-havg been in investigation for over 100 days, through on-site
visits in the field and consultations with staff on the reagons for
delay. Every Enforcement Center has already been asked to develop

pib¢eddres to ensure more timely.processinq of casen, and this

requirement has been 'incorporated in their management plan. Part

of the Department’s assessment will include a review of resources .

and other issues within the Departmené's'control;\however, some
caSes,-by'thei:-naturq, cannot be investigated, and a determination
made, within the 100-day period. The Department has-also initiated
a new .letter which will be used to advise the parties in cases
. where  investigation cannot be completed within 100 days. The
letter includes an estimated time for completion of the
investigation. Compliance with that date will be monitored
‘routinelyg . : B :

.The Department also expects that implementation of a revised

delegation process in effect on October 1, 1954, which authorizes -
the Assistant Secretary for Fair Housing and Equal Opportunity to-

‘make determinations of cause and no .cause, will : expedite the
" determination process, because it requires involvement of counsel
from the beginning of the complaint process and will therefore not
require extensive delays in cases resulting from legal reviews.

Counsel will concur on every determination to ensure that concerns

“trom a legal perspective are addressed. '
Consistency _ '. I _ N

The new determination process is expected to improve
consistency, as well as case processing times.: Under the revised

system, field offices which have conducted the investigation-will_

prepare. a . determination, 'but all determinations, at least

initially, will be reviewed by the Office of Investigations in FHEQ ~

Headquarters. Steps have been taken to help ensure that this
process does not unduly delay case processing; on the other hand,

facilitated by a central review Process, as well as by the legal’

"~ -review. The system will also allow monitoring of individual field
"office performance. T . '

The Department'is_revieuing Case processing time frames on an
office-by-office basis. High level staff from the Washington
office ‘are reviewing all cases ovar 100 days old.  In some
instances,  additional staff have been provided, or specific

guidance given, to improve performance. Priority is being given to

addressing the most serious performance problems first.
Orqahizltion '

I share the Commission’s belief that by consolidating Title

N
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-VIII case processing under a .single office and increasing the

authority of the ‘Assistant Secretary ‘to guide the . process,

enforcement will improve. For this reason, as discussed more fully
above, I have used a "delegation of authority" to place authority
to make :determinations of cause and no cause in fair housing cases
.with the Assistant Secretary for Fair Housing = and ' Equal

Opportunity. This determination will be made with the concurrence’
of the General Counsel. 1In addition, the implementation of this
new delegation will result in closer and more ongoing consultation
with the Office of General Counsel throughout the investigation.

That delegation was effective October 1, 1994,

Interventions

_ Currently, complainants are provided. with information

regarding their right to intervene in a Title VIII case and appeal’
.an adverse decision reached by an Administrative Law Judge:. HUD
currently has no plans -to issue regulations regarding the
intervention process.

~ _ Part III: HUD:Punded Activities

reir‘xousing Assistance Program
HUD Reimburaenent ‘

- . Congress :has approved a sxgnificant increase in funding for'
the Fair Housing Assistance Program for FY 1995. This program
reimburses state and local fair housing agencies for processing
complaints under non-federal fair housing statutes. FHEO is
currently conducting a comprehensive study of actual’ case
processing costs to assess whether the reimbursement schedule
'should be modified. Among mattérs being considered are increased
‘rates for complex or time-consuming cases, and incentive funding
to allow the funding of special projects or act1v1ties which will
enhance 1nvestigatory performance.

Agency Evaluations

The recommendation regarding interviews with women’s groups
and civil rights advocacy ‘groups in the certification process.is a
helpful one, as is the recommendation regarding notification of
such groups on the .opportunicy to comment on pertormance issues
when determinations on equivalency are being made. HUD will
" redouble its efforts to consult widely in its next round of

T reviews.



Fair Housing Initiatives Program

)

Disiri$u£1§n of Funds

HUD_has;ove}hauled its administration of'the Fair Housing -
Initiatives  Program (FHIP) to .address the "types of changes
recommended in the Commission’s report. Through a process known as

.Business Process Reengineering ("BPR"), we have streamlined and .
- ‘modified the grant-making process. As a result of the effort, the -

funding cycle time for FHIP has been reduced from 131.weeks to 36
weeks; a substantial amount of staff time has been redirected to
activities that add value to the final product; a five-year cost
savings of .over $1.9 million is projected; and a proactive,
customer-service -approach has been adopted. : .

The FHIP. BPR project has been so successful that it was
awarded the Price Waterhouse Worklight Award in October 1994. The
FHIP project was selected for its creativity and customer-focus in

" identifying opportunities for improving the FHIP funding process.

A

The award serves' as a model for reinvention efforts throughout
government ‘and private industry. - The FHIP BPR project also was .

. recognized as one of the top twenty best BPR efforts in the country

~as listed in the September issue of CFQ magazine. Of the twenty,

the FHIP BPR project was the only one from a government agency.

" Underserved Areai

Like the Commission, the Department is very pleased with the 1992
legislation which® created - the Fair Housing’ Organizations
Initiative. Both the FY 1993 and FY 1994 Notices of Funding -
Avajlability (NOFA) identified specific unserved and underserved
areas of the country in which the Department sought to create new

- private fair housing organizations. = (The FY 94 NOFA also allowed

applicants ; to  identify - additional . areas . which were
unserved/underserved by existing .groups.) Since the legislative -

-amendment, 24 new private fair housing enforcement organizations

have been created in underserved areas of the country. . FHEO has

recently issued a notice to all current and potential program °

participants soliciting their comments on the administration of the
new program. o '

s

Testing

- As a result of 1992 legislation, FHIP has been expanded to permit.

recipients to carry out testing programs wherever they have a
reasonable basis for doing so, including statistical disparities,
reports and other types of substantive information. The Department
has fully implemented the new authority. - Through NOFAs and the
proposed FHIP rule, published for comment on August 29, 1994, HUD
has informed FHIP recipients that the old restrictions. on testing

‘activities ‘have been lifted.



Part IV: The Nev Jurisdictions
Privacy

The Task Force on Occupancy Standards in. HUD Public and
- Assisted Housing submitted its final report to- HUD on April 7,
1994. 'Chapter 9 of the Report, Privacy and Confidentiality, is
being reviewed by the Department. Any needed regulatory changes
will be proposed by December 31, 1994; modified or new guidance
will be issued in the form of handbook or forms. changes,

Zoning and Land Use Laws )

The Department has no objection to the development of policy
guidance on requirements that zoning ordinances should incorporate
the concept of reasonable accommodations - for persons with
disabilities. However, the Department believes that preparation of
such - guidance would more properly be led by the Department .of
Justice, which has the authority to.determine which zoning/land use
cases to litigate. Unlike the usual procedure. under the Fair
Housing Act, HUD does not make determinations of whether zoning or
land -use provisions violate the Act. :

Pronibited Inquiries -

- The Task Force on. Occupancy Standards ‘'in HUD Public and .
Assisted Housing submitted ‘'its final report to HUD on April 7,
1994. A discussion ‘of Disability-Related Inquiries . in the
Application Process (P. 1-34 et seq. of the Task Force Report)
recomnended that HUD clarify the scope of limited inquiries that
can ‘'be made. This recommendation is being reviewed to determine
. the need for regulatory changes or other guidance_to_HUD-assis;ed

housing providers. .
lApcilldry Facilities

The Departrent does not object to the publication of guidance
addressing health and safety.rules as a defense to-discrimination
cases. However, this ‘issue is one with many potential
‘ramifications, which will require a significant amount of time to
address comprehensively. .

Part Vv: Pair ﬁousinq Policy and Implementation

Proving Discrimination-The Department is routinely . applying a
.disparate impact analysis to its cases, through application of case
law precedent. 1In the lending area, the Department successfully
. urged the Interagency Task{orce on Fair Lending, composed .of HUD,
DOJ, and the federal bank regqulatory agencies, - to-include in the
" Pair Lending Policy Statement published in the Federal Register on
- April 15, 1994, "provisions describing: the applicability of a
disparate impact analysis in lending situations. The Department is.

T MNaa
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in the'proéess of developing a requlation which will be applicable
to all types of Fair Housing Act .-ases, to be published in 1995,

Bocrotary-initiated.COnplalnts

. Guidance which tracks the recommendations of the report is in
the final stages of préparation. Additional resources have already
been devoted to identification of potential targets for Secretary-
initiated complaints and investigation of such complaints, More
staff is being added to handle the investigation of such cases at
‘the Headquarters level. Additionally, field resources will be
brought into pPlay on such cases. . A significant number of
Secretary-initiated complaints have recently been initiated,
specifically targeted to discrimination in mortgage lending.

Timeliness
- The Fair Housing Act sta:és:

An aggrieved person may, not less than one Year after an
alleged discriminatory housing practice has occurred or
terminated, file a complaint with the Secretary alleging
such discriminatory housing practice. The Secretary, on
- the Secretary’s own initiative, may also file such a
complaint. Sec. 810(a) (1) (A) (i).. - '

It is the Department’s interpretation that the one year statute of
limitations applies to all complaints, including Secretary-
initiated complaints. However, HUD is actively applying the theory
} of'continuing'violations wherever appropriate, in' accordance with .

. .existing law, to enable us to. reach on-going discriminatory

practices which otherwise would exceed the statute of limitations
period:; - .

-Conciliation Agreements
' The Fair Housing Act states:

Each conciliation agreement shall be made public unless the
complainant and respondent otherwise agree and the Secretary

(

When conciliating complajints in which the- Secfetary is a
complainant, the Department will ensure that all Conciliation
Agreements are disclosed. . '

~

8ecretarial Review Process, Procedures °

HUD will ihifiate action to develop an aﬁﬁ:épriate“ﬁééﬂﬁhiSE'
to assure that all decisions issued by HUD ALJS include a statement
that the decision will become fina] after 30 days and that any
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objections to the findings and conclusions must be submitted to the
Secretary within that time frame. :

Becretarial Review Pzdcoaa, ?olicynakinq

_HUD agrees that, to the extent that policy is made by
Secretarial decislons, rulemaking “may be necessary to
institutionalize the policy or interpretation. :

Other Matters
“'Zoning Cases

The'Department has no plans to modify its current pfoéess'of
making no cause determinations in zoning cases. :

‘ gfonpt Judicial Actions

HUD takes the position that prompt judicial relief may be
-necessary to maintain the status quo to avoid irreparable harm to
complainants during the investigation, 'where the equities favor
protecting the fair housing rights of complainants.

Jﬁdicial Review

The Department and DOJ have agreed to put an:effective
‘mechanism in place which will enable ‘joint strategy decisions on
- pursuit of all appeals in fair housing cases. -

i

Judicial Elections

The Department conducted an early study of the reasons
parties elected to have their cases heard in a judicial, rather
than administrative forum. Sevéral changes were made to address
issues identified in the study. ' T

The Department has presented ‘strong evidence of damages to
Administrative Law Judges which has. resulted in higher damage
awards during the past two Years., Since there has been more
passage.of time, and more parties continue to make the election,
this issue should be re-visited. Included in such a study should
be the types and amounts of relief awarded in the various. forunms.

)goveroign Ihnunitf

The Office of Legal Counsel at the Department of Justice has
ruled that principles of separation of powers and sovereign
immunity result in a conclusion that the Department may not issue
a-charge under the Fair Housing Act against a federal agency.--The
. Department is continuing to Aaccept complaints, conduct

, investigations, and attempt conciliation in such cases.  The

A\
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Department, in consultation with DOJ’s civil Rights Division, is
considering a variety of options.for addressing the issues which
the Office of Legal Counsel has identified.

After coﬁﬁleting A cenprehensive review. of the options, a
joint decision will be made on appropriate action.

Conciliation Breaches

HUD and .DOJ recognize the importance of enforcement actions
where breaches of conciliation agreements occur - and., will
aggressively pursue .litigation where compliance with an agreement
cannot be obtained voluntarily. HUD and DoJ will allocate
‘necessary resources to accomplish this enforcement objective.

Thank you for the'opportuni;y to present these comments.
Sincerely, '

Henfy G. Cisneros

U7
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Honorable Mary Frances Berry
Chairperson !

- United states Commission on Civil Rights

624 9th Street, N.W., Room 700
Washington, D.C. 20425

Re: The Fair Housing Amendments Act .of 1988 -
e nent Report

Dear Madame Chairperson: - - - - . L

Thank you for providing us with a copy of the Commission's
Enforcement Report concerning the Fair Housing Amendzents Act of
1988. We have reviewed this draft and appreciate its
thoroughness and your consideration. of the July 13, 1994 comments
provided on behalf of the. Civil Rights Division ot tne Department
of Justice to the Commission's earlier Draft Report. while those
comments, which apparently will be. attached to the final Report,
speak for themselves, we continue to be concerned with what
appears in our view to be the undue focus of the Report on the

. HUD "election™ case should be filed in federal court. as I

indicated in my July letter, the amendments to the Fair Housinq'
Act have necessitated a great amount of. interaction and

enforcement arena, and that process has worked very well. Since
the amended Act went into effect in March 1989, "elections" to .
A HUD charge of discrimination have
been made on approximately 400 occasions, yet, as indicated in my
pPrevious letter, the number of times our agencies have been
unable to resolve differences with regard to these cases has been
extremely small. .This ig not reflected in the Conmmission's
latest draft, and 1 would suggest that far toc much discussion {s
expended concerning a very minor problenm. , ’ -

Federal enforcement of the Fair Housing Act is at an
unprecedented level. . Cooperation between EUD and this Department
in this area has been and continues to be a vital factor in the
increasing federal presence in the fair housing field. We . pledge

our continuing commitment to work with HUD in this ever important

area of civil rights. Again, I would like to commend the -
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cOmmissiBn for the thorouqh analysis and careful thought which
have gone into its efforts in preparing its Report.

Sincerely(

Deval L. Patrick
Assistant Attorney .General
Civil Rights Division.

U9






