
-i ;n ni m.-i*?!!. :nt.' .Secretary ensures recon-
-:':.'r.i!::;n ;f t.he initial d̂ 'cision before the 
-t::ira:;-Tn of h\i .30-day review period, thus 
-f^n,::r.i: r.ht? rvview process. In effect, this 
'W^r. ,t [fie interiiai review process gives 
. ' jpportunities to reverse an adverse 
\.̂ ', . :y: :.i i iit?ci!.ion before it becomes the final 

r. ,t ;ht,'-î iincy While it may appear 
'." it • "..v' ,i,s counsel for the Secretary has an 
i.; .:ui;.!;:'? ovcr the respondent when it comes 

-.-.iT.an ;id\t?rse decision reviewed by the 
.̂.e':r̂ tar%. rhe respondent may appeal ';he 

• '..li iirericy decision to Federal court,' 
* Her-I.ii I^CJC cannot appeal the final dedsion 
r •.••*n agency'. ""' 

.;i four cases involving remands in 
:cri -.he .Secretary issued an opinion, the 

:r;;-i.:rs were written and signed by the 
-"cr^Mr. .•; f'hief of Staff instead ofthe Exec-
;;;'.e '.irficer for .Administrative Operations 
i"': .M inricement. whoh-idsignedtheremand 
- :-r-̂  The order from the Chief of Staff 

t̂̂ .iii ;t"theEiecutiveOfficerindicatesthat, 
v.:h r=spect to issuing final decisions, the 
-̂ -cT'-t.iry folIoAs the h'UD Act's delegation of 
i ; r . : v rather than the FHAA's delegation, 
' i.r. D h.Ti imployed the Secretary'sdel-

jf the review authority available 
tf r -.he HUD .Act. while applying the 

-- . ii:-- -f;Hidard of" review perniitted by the 

•n;;. ;,ne ofthe si.t cases invoLved̂ a purely 
•j-tu.i. :;iue. h. .'c Bi)hhie Burris, a race dis-
.r-.-T::;;.-i:;ori ca.se. the Secretary's Chief of Staff 

set aside and remanded the ALJ's dedsion to 
exclude the HUD investigator's testimony of­
fered to support the complainant's assertion 
of discrimination.'" Because the parties tes­
tified to 'absolutely conflicting facts," the 
Chief of Staff stated that the testimony ofthe 
HUD investigator would be essential to the 
ALJ's assessment ofthe parties' credibility. '^ 
Thus,, rather than defer to the ALJ's initial 
credibility assessment, the Chief of Staff set 
aside the decision and required the ALJ to 
admit the testimony offered by HUD's OGC to 
support the complainant's claim on re­
mand. '̂ ^ The other five cases remanded by the 
Secretary involve significant issues of policy 
and law. For example, HUD v. Holiday Manor 
Estates, a case based on familial status dis­
crimination and unlawful interference, was 
the first case in which the Secretary issued a 
final decision. '̂ ° Holiday Manor is significant 
because it illustrates the potential conflirts of 
interests that arise when HUD attorneys rep­
resent the interests of both the individual 
complainant and the genert ] public. 

In Holiday Manor the complainant and her 
10-year-old son planned to move into one of 
two mobile homes owned by the complainant's 
parents located in the mobile home park 
owned and operated by the Holiday Manor 
Estates Cliib, Inc. '̂ ' The complainant submit­
ted a rental application to the dub's board of 
directors and was rejected, because her 
parents' second mobile home was situated ih 
a section ofthe park that did not permit minor 

c.r-.-^Tion/jts (•,*yr Uncertain Ugal Terrain With Intervention Efforts. 1 Fair Housing-Fair Unding 
• •I ". r. - .-I. "5 H 2. p. 4':Mar. 1. 1992). 

-~ . ' , \v jn .Sand.- !ac., 2 Fair Housing-Fair Unding (P-H) 'J 25.056, al 25,448. In re Bobbie Burris, 2 Fair 
~;rra:r:^nding'p.U,.« 25.0,50, at 25,475; HUD v. Mountain Side .Mobile Estates, HUDAU Nos. 08.92-0010-
' • --•J- '.11. .hp ..p. at 1.-, (rILT; ?^na ry Oct. 20, 1993); and HUD v. Holiday Manor Ejilates, 2 Fair 

-k'-rair La nding 1 p.;:.'• 25.027, al 2-

i-.r;hic Sums. 2 Fmr Huusing-Fair Un:<irg iP-H) 1 : M I 5 ( ) . at 25.47H-7H. 

; . T . 4 : 7 1 

•. \- . :-:,,lida> .Manor E.«tate^, 2 Fair Housing-Fair Unding (P-H) ̂  25.027 (HUD Secretary .Mar. 23. 1992). 

H'.iiday .Man.ir E.siates Club. Inc.; 2 Fair Housing-Fair Unding(P-H* 1 25.016, al 25,220(HLT) .•UJ Nov. 
'-'1 



children.''̂ ^ Several months later, the com­
plainant moved into the park despite the 
respondent's rejection of her earlier applica­
tion.'"'' In addition to her claim for unlawful 
discrimination based on familial status, the 
complainant alleged that the respondent un­
lawfully harassed and interfered with her in 
retaliation for moving into the park without 
permission from the board of directors, and for 
filing the compiaint with HUD. '•** 

The Secretary and ALJ Andretta disagreed 
on two major issues: whether the complainant 
employed impermissible remedies by moving 
into the park without authorization from the 
board of directors, and whether the complain­
ant should be permitted to intervene in the 
case,""'' On secretarial remand, the ALJ had 
held that the proper course for the complain­
ant would have been to seek injunctive relief, 
not to move into the park without permis-
sion.'-̂ " 

This proposed decision was then reviewed 
again by the Secretary, vvho issued a final 
decision,'"'' The Secrretary applied a balandng 
test and held that the complainant was both 
a member of a protected class based on famil­
ial status and engaged in protected activity. '̂ * 
The Secretary stated that the respondent pos­
sessed a legitimate interest only in the public ' 

spaces ofthe park, not in the private space the 
complainant occupied with the consent of her 
parents.'̂ " Thus, the complainant's activities 
were protected as long as she had the permis­
sion of the homeowners. Finally, the Secre­
tary held that the respondents harassed the 
complainant's parents, but not the complain­
ant herself'*" 

OGC's representation of the complainant's 
interests was challenged when OGC refused, 
on appeal, to argue certain allegations in the 
complaint. Upon respondents' appeal to the 
Secretaiy, OGC no longer argued that the 
actions of the respondents had harassed the 
complainant. Instead, OGC indicated that 
substantial evidence in the record supported 
the ALJ's decision.'*' (The Secretary's deci­
sion alludes to OGC's reversal.) OGC refused 
to continue pursuing the harassment charge 
despite the complainant's continued assertion 
that she had been harassed. The Secretary 
allovyed the complainant to intervene ori her 
own behalf while still rejecting her claim for 
damages stemming from the alleged harass­
ment, in order to allow her to appeal the 
administrative decision in Federal court.'** 

Recently, in a handicap discrimination 
case, the Secretary issued afinal decision that 
did not agree entirely with the arguments 

1.12 W. at 25.220-21. 

13.) W.al25j221. 

1.14 Id. at 25.229. 

lar, HIT) v. Holiday .Manor Estate.̂  Club. 2 Fair Housing-Fair Unding (P-H) 1 25,027, ai 25,297 and 25,302-303 (final 
dccisifjn). 

UW .See HUD v. Holiday Manor E.slates Club, 2 Fair Housing-Fair Lending (P-H) 1 25,025, at 25,285 (initial dedaion 
' on remand). 

137 HUD v. Holiday Manor Estates Club, 2 Fair Housing-Fair UndingiP-H) I 25.027, at 2.5,302 (final dedsion). 

1.18 /(/. at 25.299-:ill(i. 

Kl'J Id. 

14f) Id. at 25..tO().301. H.iwever. .since the respondenu only harassed the complainant's parents, who neither filed the 
a>mplaint. nor were the persons on whose behalf the .suit was brought, the Secretary awarded no damag,>;s for the 
hara.s«ment. 

141 Id. at 25.297. 

142 W. at 25..i02. Fi.r further di.scussKjn on interventions, chap. 4 
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raised by OGC in its memorandum. In HUD 
V. Ocean Sands, Inc., the Secretary agreed 
with OGC's position that the /iLJ's initial 
award for emotional distress should be 
increased to reflect the amount of similar 
damages awarded in prior cases,'*' In addi­
tion, the Secretary clarified the ALJ's order 
prohibiting the condominium association 
from assessing the complainant's housing 
unit for any of the costs or attorneys' fees 
incurred during the litigation of the com­
plaint.'**,However, the Secretary refused the 
request of •he OGC attomeys to increase the 
$3,500 civii penalty assessed against the re­
spondent.'*'' 

Interaction with DOJ 
Although HUD is the lead agency in en­

forcement of Title VIII, the Department of 
Justice (DOJ) also plays a role in FHAA en­
forcement. The FHAA requires the Secretary 
to refer certain types of complaints to DOJ. 
The statute indicates that whenever the Sec­
retary believes that a complaint filed with 
HUD involves the legality of any State or local 

censing or supervisory authorities, the Secre­
tary must refer the claim to the Attomey 
General or the appropriate government au­
thority.'*^ 

Zoning Referrals 
The FHAA states that the Secretary must 

immediately refer to the Attorney General 
complaints involving the legality of any State 
or local zoning or other land use law or ordi­
nance.'** However, under present practice, 
the Assistant Secretary for i-'air Housing and 
Equal Opportunity (FHEO), in effect, pre-
screens complaints involving State or" local 
zoning or land use laws or ordinances to de­
termine if a discriminatory housing practice 
has occurred or is about to occur. In the pre­
amble to its regulations, -HUD explicitly 
stated its intention to investigate zoning com­
plaints before forwarding the complaints to 
DOJ.'*" 

According to the regulations, the Assistant 
Secretary conducts a review of the factual 
circumstances in all complaints, regardless of 
the subject matter, as part ofthe HUD inves-

• l.V) • zoning or land use law,'*^ a pattern or practice •̂ 'Sation. ' If the Assistant Secretary deter 
of discriminatory behavior, an issue of general 
public importance, an enforcement of a sub­
poena, or proceedings by any government ii-

mines that no reasonable cause exists to be­
lieve that a discriminatory housing practice 
has occurred or is about to occur, the Assistant 
Secretary will dismiss the complaint."Thus, 

T S l n Z l f r l " r > . - ' ' Loading, P-H; 1 25.056, at 25.552-53 , HUD Secretary Oa. 4, 1993) 

144 W. 1 25.0,56, al25,553..S.54. 

14,1 ///. at 25,5,',3. 

148 ^U.S.C. 5 361()(g)(2.KCMI9hH) 

agreement upon referral fn,m the Si'tretary./,/. 5 ;J614I|)X 1̂ A>. 
\*>i Id. } .t610(gX2)(C( 

M ^ : . { ^ 9 m . ^ ' ' " ^ ' ^ ' 'Preamble to Final Rule Implementing Fair HousingAmendmenU 

1.50 § 103.4(KHQ). 

' I Z ' r r J *""" ' ; l ' ;^^ 'h .u«h (he Assistant Secretary has delegated the authority to make no rea«,nahlecauae 
determinations u, the directors o, HUD FHEO regional offic-es, the Assistant Sc.:retary maintaina the authority to 
rt.,p..n cause determmalions made hy regional FHEO dirts.-tors..SVe 57 Fed Rĉ f 45 066(1992) • " " " ' y " " 
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even if the complaint involves the legality ofa 
zoning or land use law or ordinance, the As­
sistant Secretary will dismiss the complaint if 
no reasonable cause exists to pursue the 
claim.''^ 

I f the Assistant Secretary does not issue a 
no cause determination, the Assistant Secre­
tary shall forward the matter to the.General 
Coiinsel for consideration.'"'̂ ^ Upon referral, 
the General Counsel will either issue a rea­
sonable cause determination and charge, 
issue a no reasonable cause determination 
and a dismissal,"''* or refer the matter to the 
DOJ if the complaint involves the legality ofa 
State or local zoning or land use law or ordi­
nance.'̂ '' 

The delegation to the General Counsel in­
dicates that the referral to DOJ does not occur 

. until after FHEO completes its investigation 
and prepares a final investigative report. '''* In 
this way, the Assistant Secretary prescreens 
complaints involving zoning and land use or­
dinances and only refers to the General Coun­
sel claims in which reasonable cause may be 
found. 

The General Counsel has redelegated con­
current authority to d3termine which com 
plaints involve the legality of local zoning or 
land use laws to the Associate General Coun­

sel for Equal Opportunity and Administrative 
Law and to the Assistant General Counsel for 
Fair Housing.'" I f the Assodate General 
Counsel or the Assistant General Counsel de­
termines that the matter "involves the legality 
of zoning or land use," OGC must refer the 
complaint and the HUD investigative materi­
als to the Attorney General in lieu of making 
a reasonable cause determination.'^ HUD is 
responsible for notifying the aggrieved per­
sons and respondents by certified mail or per­
sonal service about the referrals to DOJ.'^ 

Once the zoning complaint is referred to 
DOJ, the Attorney General has the discretion 
to commence a civil action in Federal court no 
later than 18 months afler.the occurrence or 
termination of the alleged discriminatory 
housing practice.'* DOJ and HUD have 
agreed that DOJ will review the zoning mat­
ter promptly, may conduct its own investiga­
tion, and will notify OGC, the complainant, 
and the respondent when it decides whether 
or not to file a civil action^ 

To ensure that enforcement of zoning cases 
is not barred by the 18-month statute of limi­
tations, FHEO developed a draft technical 
guidance memorandum fTGM) for regional 
FHEO directors on processing and investigat­
ing zoning and land use cases.'^ The draft 

152 55'Fed."Reg. ,53,293 (1990). ' 

153 24 CF.R. § l()3.40()(aX2X 19931. 

154- A/. § l()3.4()(XaX2Xi)and(ii). . ' 

155 Id. i 103.40(!(a)(3). 

ISfi .Schwemm, Lau/an</Li<i;^oiioa. § 26.3(2), p. 26-27. 

157 56 Fed. Reg. 2931 (1991). 

1.58 24 C.F.R. 5 103 4()()(a)(3i( 1993). 

159 Id. 

1(50 42 U.S.C. 5 3614(bXl;( 1988). 

ISl .Memorandum of Understanding p 6 

July 26. 1991. ^ ' ^ ' ^ ' " ^ " ^ P^'^^'^'OK Procedures for Zoning and Land Use Cases. 

172 



TGM states that zoning cases will be im­
mediately assigned for investigation, and if 
the region.or the investigator has a backlog of 
cases, zoning cases must be a priority.'" 

In addition, the investigation should be 
completed and the case transmitted to the 
OfTice of Fair Housing Enforcement not later 
than 15 months after the occurrence or termi­
nation of the alleged discriminatory act"** 
The TGM suggests that in determining the 
date of occurrence or termination, the regional 
director should "make a conservative, inde­
pendent judgment that may differ from the 
date alleged by the complainant" in order to 
avoid violating the statute of limitations.'^ 
For example, the TGM explains that the re­
gional director should toll the statute of limi­
tations at the date of the first permit denial, 
rather than afler. any subsequent appeals or 
denials.'** 

Additionally, the TGM states that the re­
gional director should particularly cau­
tious about interpreting an act as 
•continuing'.""'^ Although the TGM does not 
explain whether or not the application of dis­
criminatory zoning ordinances is considered a 
"continuing practice" for purposes of the stat­

ute of limitations,'** the extra caution indi­
cates that FHEO believes that DOJ or the 
courts may be reluctant to consider zoning 
ordinances continuing practices. The Su­
preme Court accepted the propriety of the 
continuing violations theory under Title VIII 
for radal steering. In a similar situation in­
volving zoning, the second circuit held that a 
suit could be brought under Title VUI where 
a denial of approval for housing funding viras 
based upon a zoning ordinance.'™ While the 
courts have generally accepted the continuing 
violations theory, as used in Havens, spedfic 
application to zoning cases has not been inter­
preted by the courts. 

In addition to HUD's ability to prescreen 
zoning cases prior to referral, HUD and DOJ 
have agreed that referral is not required if "a 
zoning issue is raised as an andllaiy and 
insubstantial addition to a complaint that 
HUD has authority to address, and a reason­
able cause determination can be rendered in­
dependent ofthe zoning issue."'™ In a position 
paper on zoning written before the final ver­
sion of the "HUD-DOJ Memorandum of Un­
derstanding," OGC detailed to what extent 
HUD may retain jurisdiction over certain 

IM Ibid. 

IM Ibid., p. 1. 

Ifvl Ibid., p. 2. 

IW Ibid. 

167 Ibid. 

KS* The Supreme Court addrcs.sed continuing practkxs generally under Title VIII in Havens Realty Corp. u. CoUman. 
455 U.S. 363,380-81 (1982). HUD adopted the contmuing violation theory for tolling the limilations period in FHAA 
complaints generally at 24 C F.R. § 103.40(c) (1993). .See Schwemm, U w an.1 Litigation, i 25.2, p. 25-8. 

169 HunlingUmBranch,.NAACPv.TownofHuntington,689F.2d391.394n.3(2dCir. 1982),crrt.a<niai 460U3 1069 
11983). . . . 

170 Memorandum of Understanding, p. 6. 
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matters involving the legality of zoning and 
land use cases,'" According to OGC, the ini­
tial confusion over zoning matters involved 
the "legality or language inserted into the 
FHAA'" OGC stated that, for the purposes 
of mandatory referral to DOJ, the zoningissue 
must be significant and not merely tacked on 
ais an inddental issue. This is significant be­
cause a complainant or respondent may at­
tempt to use the zoning issue to force the 
matter into Federal court.'̂ ^ 

Based on FHAA legislative history and pol­
icy considerations, OGC concluded that refer­
ral to DOJ after the HUD investigation is 
proper in cases "whichraise a significant issue 
as to the facial validity; the operation, or the 
administration of a zoning or land use ordi­
nance." OGC will refer such cases regard­
less ofthe intent of the State or local govem­
ing authority. 

OGC also stated that policy considerations 
support referrail to DOJ when the zoning is­
sues are significant. Because of the limited 
remedies available to HUD in administrative 
proceedings, OGC asserted that DOJ is better 
equipped to litigate zoning complaints in 
which revision of the law or ordinance is the 
appropriate remedy.'^ Thus, if it is deter­
mined that a zoning board is making decisions 

with consideration to race, color, religion, sex, 
familial status, national origin, or handicap, 
then it may be| necessary to reform the process 
by which the zoning board members are se­
lected or provide for review of zoning board 
derisions. If HUD were to handle all zoning 
cases, OGC would have to determine, before 
the administrative hearing, that such reme­
dies are unnecessary, whereas DOJ may pur­
sue such remedies in Federal court at ita dis­
cretion.'̂ * According to OGC, in practice, DOJ 
rarely pursues revision of zoning ordinances 
or restructuring of zoning boards, but instead 
asserts that,exemptions or reasonable accom­
modations should be issued by the responsible 
zoning authority.'" 

Despite the fact that HUD has ostensibly 
prescreened the validity of all the zoning and 
land use complaints it refers to DOJ, DOJ files 
dvil claims in relatively few of the complaints 
referred by HUD. According to DOJ data, as 
of March 29, 1993, DOJ has filed daims in 
only 14 ofthe 93 zoning complaints referred 
by HLT).'^* Ofthe 79 complaints not filed, 53 
complaints are listed as "closed" or "to be 
closed,"-and 23 complaints are under DOJ 
investigation.'*^ 

171 Harry L. Carey, A*«i»t»nt General Coumwl for G«n«ral Law. U.S. Department of Houaing and Urban Development, 
memorandum ;̂ Lweora L. Guarraia, Deputy A*«iiiUrit SecreUry for Enforcement and Compuance, Officeof Fair 
Housirig and Ev̂ ual Opportunity. U.S. Department of Housing and Urban Development, Oct. 26, 1989. Harry L. 
Carey's title changed fnm Assisunt General Counael for General Uw to AaauUnt General Counsel for Fair Houa­
ing at'some point hei»«n the Jan. 12. 1990, and Jan. 25, 1991, delegations of authority. .56 Fed Reg 41.169 
'1991). .. • • , , " • -

I7J Ibid. 

173 Ibid., p. 2. ' 

174 Ibid., p. 1. ' _ 

175 Ibid , p. i ' 

17>I Ibid. 

177 Sara K Prall, Direcw. Omce of Invemgalions, OfJioe of Fair Housing and E<{uai Opportunity,,U S. Department 
ofHousing and Urbaii Development, telephone interview, Dec. 20, 1993 (hereafter cited aa PraU December 1993 
interview,". 

178 DOJ Caaeload Da 

17« Ibid. 

as of Mar: 29. 1993. 
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Prompt Judicial Actions 
HUD and DOJ must also coordinate their 

efforu to obtain prompt judidal artions.'* 
The FHAA allows the Secretary to authonze. 
the Attomey General to pursue a prompt ju­
dicial action in Federal court for immediate 
intervention whenever such artion is neces­
sary to "carry out the purposes" ofthe act."" 
The statute clearly indicates that the prompt 
civil action ,is only temporary br preliminary 
pendingfinal disposition of the complaint, and 
should not affect the initiation ofthe admin­
istrative proceedings by HUD.'" In addition, 
the FHAA requires that all temporary' re­
straining orders, or other preliminary or tem­
porary orders, mus*. be issued in accordance 
with the Federal Rules of Civil Procedure."" 

The FHAA requires that once HUD issues 
the authonzation, DOJ must pursue what­
ever temporary or preliminary relief is re­
quested.'** However, to permit initiation, the 
regulations require HUD to consult with the 

Assisunt Attorney General for the Civil 
Righu Dunsion before making the determina-

îls"̂  " prompt judicial acUon is neces­
sary Thus, although DOJ has no choice but 
to pursue an artion once it is authonzed by 
HID, the prompt judicial artion. cannot be 
authorized withoutconsulung DOJ first. 

On occasion, DOJ has received information 
about cases requinng prompt judicial artion 
before HLT) has,made a referral,"* but DOJ 
3till cannot' proceed without authorization 
from HUD. Consequently, DOJ must wait 
until HUD investigates.the need for tempo­
rary relief before proceeding to court.'*' 

Because prompt judicial artions often re­
quire immediate attention and quick investi­
gation, HUD has tned to develop an eflfident 
internal process for the disposition of these 
acuons. HUD regulations and intemai guid­
ance have attempted to coordinate the roles of 
FHEO and OGC regional and headquarters 
offices, as well as the interaction with DOJ. 

l«o A prompt judicial action is a temporary or prehminary order. ,uch . . a temporary re«r.min« order or a prelmnnarV 
injuncf.on. designed U, prevent further mjury to .ggn.v«l person, pending .^mplete ,nv !« i« 0 ^ , ^ ^ 

ĉ mrt, b...use the mere threat of. prompt judicial act^n -i.il cauae the ,t,f.nd.nt to vnlununly comply with-hi " 

trative Law, U.S. Department of Housing and Urhan Development, mtemew ,n Washington, D C JU1Y.2 '993 

PM2::iS:trSi°H.^^^^ 
Sg" f3!;2V W " ' ^ ^ ' " ^ ^ " " - • ^ power to the General Counael at M Fed. 

l«a «U.S.C.5 3610(e)(l)(198«):24C.FR.« 103 50O<.)(1993; 

— . . . 

I«4 42 U.S.C. S3610(eXl)( 1988). 

fmoli^il' * K ' ^ " ^ " ^ con^ilutio. pnor -u, auihcntauon give. DOJ ' 
mplicit approval authonty over prompt jud^al action.. Prau December 1993 interv^, TTiua, -J^ a^Ti^oV^f 

i'oUheXlm ' " " " - " ' - J - 1 « . t - « l h « lhe SecreUry sh^Tld d e ^ r l - X r 
lis oflhe claim. Hie I.Tpslalive hiaton, sUU, that prompt judical action, .hould be a u S » n i e d - * h e n ^ r S ^ ^ 
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180 Hancock 1991 interview, p. 63. 
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The 1989 memorandum of understanding 
between FHEO and OGC indicates that HUD 
policy initially emphasized the roles pf FHEO 
and OGC headquarters offices in the prompt 
judicial action process."* The memorandum 
states that the FHEO headquarters office 
must provide OGC with early notification of 
any request for prompt judicial action.'"' 
Then, OGC must consult with DOJ as soon as 
possible upon receipt of the request from 
FHEO headquarters, to ensure the. prompt 
initiation ofa civil action.'**" Thus, according 
to the 1989 memorandum, the promptjudicial 
action request should be transmitted, after 
the initial intake, from the FHEO regional 
office to FHEO headquarters, ft-om FHEO 
headquarters to OGC, and from OGC to DOJ. 

Perhaps ih recognition of the fart that re­
gional offices have the greatest access to and 
familianty with the investigation of com­
plaints, the Assistant'Secretary and the Gen­
eral Counsel delegated most of the responsi­
bility for pro.mpt.judicial actions to the 

regional directors and counsel, respec­
tively."" A 1990 OGC memorandum states 
that the regional counsel will be responsible 
for processing cases fo.- prompt judicial ac­
tions, and coordinating the development of 
evidence between the FHEO regional office 
and the Housing and Civil Enforcement Sec­
tion of the Civil Righu Division at DOJ."" 

Accordingly, the consultation with DOJ is 
conducted primarily by the regional counsel 
who is most familiar with the facU of the 
cases, thereby eliminating the intermediate 
step of transmitting the available case infor­
mation to both FHEO and OGC headquarters. 
Once the consultation with DOJ is completed, 
the regional counsel must advise the .Assis­
tant General Counsel for Fair Housing'** of 
the cases that are identified for consideration 
of prompt judidal artion and routinely report 
on the progress of those cases.'** In practice, 
DOJ, OGC headquarters, and FHEO head­
quarters oflen participate in a conference call 
'*ith the regional investigator and regional 

-MfrnTanaLm .-i . nij>T-tand;n;{ 3,.-t...•..•n FHEO lod C<;C .,n :he IrrFiement.tiun -if the Federal Fair Hnusing 
.^".•? •.' ••Miv ;-. ;•?>..<.. ..lart^ hy Car>i,vn l^vtvrrrian. .Vning Geneni Cunsei and Thomaa D. Ca.w General 
Dvput.v .Vs.<i.-tar.; .•> .̂-p..tary • r'.'a.'VT .."U-d a.i .^iEO-OGC Memorsndu.Ti n! Under.tanding.i. 

\htd. • - • 

ibra 

;J1 Franit Keating. ':.rr.erai Cnur.^i. 'J S Depanmeni nf Housing and Urhan Development, memorandum to .^gional 
i...u.n..tel..̂ *;n. l.-";*) •'r.ervail^r cited iveatirg Feb. 27. I f i n meimruidumi. The Federal Reifisterdoetoot coo-
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:>« .Xe.iiag Feb, 27. liy*) memorandum. 

;*} The Gener.i.i Cuuasel r«ieleg«t«^i [he authoniaiion and L^iuRjIi.tion powers concurrently to th«! A.»ciat« General 
C.junsei for i^juau Opp.;rtunity and .\dmini»trative Law »ad t.he A.Mi»Lant General Counwl for Fair Hou.mg, fur-
.neriy linowti as i.He A-ssistant General Cou-sel for General Law, 24 CF R. } 103.iOa s' (1993); 55 Fed. 1286 
'1990), The Assisunt Gvnerai Coun.sel for General Law w u renamed u the Assisunt General COUUMI for Fair 
Housing at v.m« point hetwwn the Jan, !2. 199.1. and Jan 25. 199L delegation, of .uthonly. .See 56 Fed. Ren 
41.36911991). 

!!M Ke.tinit.Feb, 27, Ij-^o mtfra>randum. 
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counsel to discuss the preliminary informa­
tion required tojustify a promptjudicial ac­
tion.''*' 

Regional counsel are also responsible for 
obtaining the information necessary for these 
cases, and for prepanng correspondence for 
the signature ofthe Assistant General Coun­
sel for Fair Hnusing officially authonzing 
DOJ to seek promptjudicial action.'"* In any 
case in which promptjudicial action isauthor--
ized, the regional counsel must work with 
DOJ to provide the documentation necessary 
to obtain appropriate orders." '̂ It appears 
that in order to minimize time spent, OGC has 
given the regional counsels the. authonty to 
process prompt judicial actions and consult 
with DOJ while still retaining the final autho­
rization power, thus eliminating the need for 
FHEO and OGC headquarters to sene as 
intermediaries in the investigations.'"^ 

To understand the standards of proof re­
quired fpr each type of promptjudicial action 
under the FHAA. it is first necessarv to under­
stand the Kenerai distinctions made by the 
Federal Rules of Civil Procedure and the Fed- • 
eral courts. .Although applications for both 
types of prompt judicial actions are subject to 

the discretion of the court, tbe Federal Rules 
of Civil Procedure distinguish procedurally 
between preliminary injunctions and tempo­
rary restraining'orders.'^ Under the rules, a 
preliminary injunction cannot be issued with­
out notice to the adverse party nor without a 
hearing."" In fart, the rule allows the court to 
consolidate the heanng on the preliminary 
injunction with a full presentation of evidence 
on the merits ofthe claim, in part, because a 
preliminarv- injunction, has a greater and 
longer effect on the adverse party.'"" A tempo-
rarj' restraining order, on the other hand, may 
be entered-without pnor notice to the othei* 
party or parties afler a showing that theoraei-
is needed to prevent immediate and irrepara­
ble injur)-, until a motion for a preliminary 
injunction can be considered.^™ However, ac­
cording to DOJ, this is only an exception, and 
courts are extremely cautious about allowing 
an order without notice to the other party**̂ ^ 
.Atrcording to HUD, although a tfemporary re­
straining order may be,entered without prior 
notice, pnor notice is oflen provided.^ 

A preliminary injunction cannot be issued 
by a Federal court without a heanng "which 
affords the adverse party an opportunity to 

I V . 

I'm 

'.^ 

1 ^ 

J i l l 

n i l 

J04 

.Mmr.a. HLT) OtX: Joly ,nwn.w* .V-o.rding t-, OGC. the aut.h.,.n;aii„n power has hi-en interaallv delegaitd 
;rnm ir.e Gvncra} l'••un^<:\u, the .\.ssi.«tanl Gr.'nera! 0:un.tel forrair Housing. .Now. the .̂ .•(.•mciate General Counsel 
rnr Eî -uai Opp..rtunit.v and Admini.strative Law can .iign a reijuost DOJ for pnimpt judiaal action and send accpy • 

J to 'ho Oneral O-un.^i'l. rath-jr than having to meel wilh.the.G^-nerai Gmnsel in every cajte. Ibid,-

ihid • ' • ' 

Ihid, 

Under HLP 'H rr..n;ani/atiu:n.|Ti.i,iive Apnl l . i . m 4 . '.hi. n.'gi.)nai omn^'ls have r^vi.mc A-ssi.Htant Cwneral Ocn-
f - l f :..r van>.u.< Ke-'graphic ari,',L< They now h,Vve the authonty to authorue DOJ u> «ek temporary reslrainiLg 
••rdLT< withiiut ri'v.ew or .TinL-urreiice.by the Ge^era; C.iun.sel, HLT) Comments, p i : , 

lyjmpan- rud, R, C;v P H.S. a; • f,n>iimmary injunction.i, a uA Fod, ft. Civ, P, h.Sihi • temporary restrainmg orders). 

/(/. «.=̂  a < 11 

Id. n.T>a«21; .S>.-hw.;mm. Lau- und Litiiiatum ? Wh .-.H <ci. p, 2.S-4.1. 

FL'd 3 Civ ?, H.=i.h . A temporary n-straming ..rder :«uea wuhout .-..;ticv t<i the adver-e party is known aa a a « 
parte retraining rder. An ex parte .rder expires alVr a llxed term determined by the court and nol to exceed :Q 
days: 

DOJC, 

HUD C.imrrwni.-*. p; 11. 



present evidence in his behalf " '̂"^.Addition­
ally, a preliminary injunction usually is is­
sued for an indefinite period of time, "since its 
purpose is to preserve the status quo until the 
issues are adjudged afler a final hearing."''"*' 

The Federal circuit courts have generally 
accepted a traditional approach for evaluating 
the propriety of a preliminary injunction. This 
approach consists of four factors: f 1) the like­
lihood of success on the merits; (2) the like­
lihood of irreparable harm if the injunction is 
not granted; (3) whether the benefits cf the 
injimrtion will outweigh any harm to the de­
fendant caused by the injunction; and 
(4) whether the public interest favors or disfa­
vors issuing the injunction.''"' Since these fac­
tors are not required by Rule 65 ofthe Federal 
Rules of Civil fVocedure or a Supreme Court 
decision, the application of the factors varies 
among the circuits.'"" 

Urilike a preliminary injunction in Federal 
court, a temporary restraining order may be 
entered "upon a summary showing of its ne­

cessity in order to prevent immediate and 
irreparable injury, pending a fuller hearing 
and determination of the rights of the par­
ties... upon a motion for a preliminary injimc-
tion."*"** The grant or denial of the temporary 
restraining order does nut preclude the grant 
or denial of a preliminary injunrtion on a 
subsequent motion.'"" In addition, 8 party 
may not ordinarily appeal a temporary re­
straining order, unless the temporary re­
straining order was continued in violation of 
the Federal Rules.^" 

HUD and DOJ do riot agree on when HUD 
should request injunctive relief One HUD 
official characterized the issue as a disagree­
ment over the standard of proof fOr prelim­
inary injunctions and temporary restraining 
orders.̂ ''̂  Although HUD argues that tempo­
rary restraining orders should require only a 
demonstration of irreparable harm in order 
to maintain the -.tatus quo during further 
investigations by HUD, HUD reports that 
DOJ expects HUD to authorize temporary 

205 .See James Wm. MiH,ro el al,, Mixire's Federal FVactice 1 «5,()5. at tio-102 ' 1990). 

206 Ibid. 

207 .Sfe.e.g..Curt\*\ Thompson. .MO F.2d 12yl, 12H«i7thCir, IHHH); Shale! Corp, v, Mao Ta Lumber and Yacht Corp,, 
«»7F2d 13.'i2, l.--i4-.T.Ti I l th Cir 1HH3) .Sre alsi) Schvi^mm. Law and Litigation § 25.3<'4), p. 25-44 (dLalionsomit-
tedi. , •• •! •• 

20*1 Hainan Center* Council, Inc, V, .Me.Nary, %() F,2d 132K, 133H (2d Cir, 1992) (requiring a showing of irreparable 
harm if the injunction is not granted, and either a likelihood of success on the merits, or sulTiciently serious ques­
tions going lo the merits and a balance of hardships tipping.decidedly toward the party seeking injunctive relieO; 
Abbott LaboraUiresv, .Mead John.son 4 Co „a71F,2d6; 12'<7thCir. 1992)' applying a "sliding scale* approach that 
balances likchhood of success nn the menu against irreparable harms); and United Stales v. Village of Palatine, 
No. 93-C-2154,1?93 U.S, Dist. LEXIS l:«114(N,D, 111. Sept. 2H, 1993) (applying the balancmg test in a fair housing 
case), ' , 

20tt James Wm, .Moore et al.. Moore s Federal Practice 165.i)S. al H5-100 (1990). See. e.g.. Haitian Centers Council, Inc. 
v McNary, 7H9 F. Supp, .541, .>»<>-47(E .D,N,Y, li»y2;(acT>urt may issue a temp<irary restraining order upon a show­
ing of irreparable harm and fnr the purpose of preserving the flatus quo long enough to hold a hearing). 

210 .See Jamcs Wm. Moore el al . .Mwrc s Federal Practice 1 65,05, at H5-102 to -103 (1990). 

211 .Se» ibid , al 65-11)2. 

212 Wilson. HUT) OGC July 1993 interview,'HLT). and DOJ will need to resolve the issue, in light of a new "Program and 
Management Plan* issued by Secretary Cisneros. ,\s part ofthe plan to reduce discrimination in housing aiid lo en­
force Title VIII aggressively, the Secretary hopes to increase theuseof prompt judicial actions. The plan states that 
by Sept. 30, 1994. HUD will develop and issue technical guidance and conduct Iraining in all the HUD regions on 
the proper use of prompt judicial actir)ns. .See Creating ('ummunities of Opportunity: Pnonties of the U.S. Depart- , 
ment of Housing vu{ Urban Development. Program and Managemenl Plan, October 1993, p. 15 (hereaftercited as 
HLT) 1993 Program and .Management Plan). 
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restrainingordersonly when enough evidence 
exists to support a reasonable cause determi­
nation -on the merits.''^ The disagreement 
may arise, in part, because DOJ u.-̂ ually files 
a request for both a temporary restraining 
order and a preliminary injunction at the 
same time. 

In its comments on this report, DOJ im­
plied that temporary restraining orders and 
preliminary injunctions should not be treated 
as "two totally separate things." DOJ's sup­
port for this position is that in virtually all 
cases a temporary restraining order is accom­
panied by a request for a preliminary injunc­
tion. However, as HUD maintains, the fact 
remains that it is well within the Federal 
Rules of Civil Procedure to treat the two ac­
tions separately and to use the distinction 
between- their evidentiary standards"to the 
advantage of the complainant seeking prompt 
judicial action. '̂'"' 

Because DOJ oflen files both motions at the 
same time, DOJ requires HUD to develop 
enough evidence to succeed on the merits of 
the claim. However, situations that require 
temporary restrainingorders, such as alleged 
discriminatory evictions, often arise on short 
notice and _may require a court order within 
24 hours. '̂̂  Accordingly, HUD believes that 

DOJ should pursue a motion for a temporary 
restraining order on a demonstration of irrep­
arable harm to delay the adverse artion while 
HUD investigates the merits of the claim for 
a preliminary injunction.^'" However, in its 
comments on this report, DOJ points out that, 
because a temporary restraining order is gen­
erally in effect forno longer than 10 days, the 
gathering of evidence as to the merits ofthe 
daim IS "of some urgency." '̂̂  Despite HUD's 
concern that the need for action is often im­
mediate, DOJ stated .that, "No one has ever 
been evicted or suffered other.adverse conse­
quences as a result of our requiring investiga­
tion into the facts. 

In response to DOJ's position on evidence 
required for temporary restraining orders, 
OGC headquarters issued a memorandum ex­
plaining the procedures that FHEO regional 
investigators should follow in pursuing mo­
tions for a temporary restraining order."' The 
memorandum details the spedfic evidence to 
be collected by the regional investigator before 
a temporary restraining order request will be 
authorized. In addition to evidence of irrepa­
rable harm, threat of imminent evirtion, or 
sale ofthe unit to a third party, the memoran­
dum requires investigators to collert evidence 
that is "so substantial as to show that the 

2;3 Ibid, .SVe Pratt December lys3 inter\'iew, 

214 DOJ Commenl.H, p. 5. 

seeal.^ Schwemm. Law and L.tigation Aoo Do iV IK, ^ 20 1989) (complaint for promptjudicial action); 

, ^ - ^ ' - ^ r a r y ^ ^ r a i r ^ ^ ^ O r d : ; : : : ^ ^ ^ ^ ^ ^ 

u:,5.sXarni'̂ 7̂ :s 
217 Hancwk 1991 inlcr\new, p. h. 

218 Pratt. KUD OGC July li«3 ..u-rvie*; Pratt December 191)3 interview 

219 DOJ Comments, p, .1, ' 

220 Ibid. ' 

•a\ Harry L.Carey, Assistant <3encrcl<:ounsel for General r..w HQ n -
memorandum u, Wagner Jackson D i ^ r (Dm^of F H of Hou.-ing and Urban Development, 
of Fair Hou.„n« and Fqual O.^^nn - ^ u f u Z l ^ ^ ^ ^ • ^ " " ' ' Compliance, Office 

4 '" '=P"""^"y '" S D«P««™nt')fhousing and Urban Development; June 2. 1989. 
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complainant is likely to prevail in a trial on 
the merits of the complaint."'"^ This evidence 
includes statements and affidavits of the 
complainant(s), other witnesses to the alleged 
discriminatory action, and/or testers. 

Regardless of either agency's oflRcial posi­
tion , it appears that the day-to-day practice of 
promptjudicial actions has affected the fre­
quency of requests by regional counsel. 
According to one former OGC official, the 
number of prompt judicial action requests is 
significantly lower,than anticipated by the 
Secretary, because regional counsel tend pre­
maturely to eliminate from consideration 
cases that they believe will not survive DOJ's 
standards,''''* In its comments on this report, 
DOJ took exception to the claim that its stan­
dards have the effect of reducing the number 
of prompt judicial action requests from HUD. 
According to the Assistant Attorney General 
for Civil Rights, on numierous occasions, DOJ 
has brought possible prompt judicial artions. 
to the attention of HUD for investigation.''^''' 

Judicial Review 
The FHAA provides that any party ag­

grieved by.a final order for relief may obtain 
a review of that order in the appropriate U.S. 
court of appeals.*"" Under the regulations, the 
party must file the petition for review within 
30 days of the date of issuance of the final 
decision. '̂'' 

' As HUD's lawyer, OGC may not appeal to 
Federal court any adverse administrative de­
cisions that become the iinal order of the 
agency.'̂ " Thus, if an aggrieved person on 
whose behalf a complaint was originally filed 
wishes to preserve a right to appeal an ad­
yerse administrative decision, the aggrieved 
person must intervene in the proceedings and 
.provide his or her own representation.'"^ 

If a party aggrieved by the administrative 
dedsion chooses to appeal the final order, DOJ 
is responsible for the judicial review litigation 
actions before the court of appeals regardless 
ofthe relief sought.''̂ " However, in recognition 
of HUD's interest in the outcomes of appeals, 
the memorandum of understanding between 
HUD and DOJ provides for some coordination 
between the two agencies with respect to the 
litigation of the appeals.^' 

DOJ may authorize HUD to litigate ap­
peals "in appropriate cases to be determined 
by the Department of Justice afler consulta­
tion with HUD" subject to DOjs ultimate 
review.̂ '̂' Although DOJ has not authorized 
HUD to litigate any appeals to date, the mem­
orandum of understanding provides guidance 
for delegating responsibility in those in­
stances. According to the memorandum, the 
two agencies shoidd work closely to draft 
briefs and pleadings and to prepare the record 
for the court. Any brief that DOJ wishes tp file 
will be submitted to HUD for "suggestions and 

222 Ibid, •• • 

r23 Ibid. 

•.r24 Pratt December 1943 interview, 

225 See DOJ Comment.s, p, 5, ' ^ 

22« 42y,S.C.5 3612(i)(19HH);24C.F.R.§ l(M.95()<a)(1993). v 

227 42 U.S.C, § 3fil2iiX2)l 198fi,i; 24 C,F,R. § 104,9.S0(a.M1993), 

22H Hl'D Complainants Cover Uncertain Legal Terrain Wtth Interrentmn Efforts. 1 Fair Housing-Fair Lending (P-H}. 
vol. :. no, 9,1 9,2, p. 4 (Mar, 1, 1992), 

229 For a discu.̂ sion of the interventior process, see chap. 4. . ' 

230 Memorandumof Understanding, p. 8. 

231 Ihid. ' / 

232 Ibid., p. 9. 
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comments," but any brief submitted by HUD 
"shall be reviewed by DOJ"before it is filed,"'^ 
Thus, it appears that although HUD's appel­
late argum'enU are subjert to final approval 
from DOJ, DOJ is only required to give HUD 
the opportunity to comment on DOJ briefs. 

DOJ's appeal in HUD v. Baumgardner i l­
lustrates the effect that DOJ's involvement in 
Federal court litigationhason shaping HUD's 
intcmaUtrategy for litigating administrative 
cases. The complainant alleged that the 
re.spondent refused to rent a four.bedroom 
house to the complainant and three other sin­
gle men because of their gender,'•''•'•'̂  The A U 
had awarded the aggrieved parties S2,000 for 
"economic lost including inconvenience/'$500 
for emotional distress, and $2,500 for "loss of 
civil rights," and assessed a civil penalty of 
$4,000.̂ -"' 

On appeal, the sixth circuit reduced the 
civil penalty to $1,500 and reduced damages 
from $5,000 to $1,500.̂ ^^The $2,000 award for 
"economic loss including inconvenience." was 
reduced to $1,000, "giving HUD andlcom-

plainantl the benefit of some considerable 
doubt. ^ The $500 award for emotional 
distress was also affirmed reluctantly, based 
on giving the complainant the same "benefit 
ofthe doubt."''-"' The $2,500 award for loss of 
civil righu" was overturned completely as an 
"unwarranted, subjective, additional assess­
ment beyond the proper measure of compen­
satory damages proven in this case.""-*" 

On appeal, DOJ did not try to defend the 
award for loss of chil rights as compensation 
for the abstract value of the complainant's 
civil rights, but instead argued that the award 
was intended to redress a compensable inji ;ry, 
namely, the loss of a housing opportunity;'''*' 
According to HUD. OGC strongly voiced its 
objection to the argument raised in DOJ's 
appellate brief After DOJ refiised to change 
Its position. "HUD continued to press Justice 
to revise the brief to minimize the damage to 
HUD's position on the issue but, unfortu­
nately, Justice made only the most minimal 
concessions on this issue."̂ '*" 

2;in Ibid. 

2.14 Baumgardner v HUD, y«0 F 2d 572 Ifith Cir, 1992), 

23r, ,HUDv, Baumgardner, 2 Fair Housing-Fair Unding.P.H)125,oo«..c 25.0.4.HUD AUN.,v 15 
2.1fi W. at 25,099-101. ' 

. • .herwi^unhfeo^aK^hyd^ ' ra r ;^^^^^^ 

2.1H Id. at 5Ht).Hl. 

2.1H Id al581.' • ' 

240 Id. at 5H3. 

ierciuaasWil.-on,.jne22, 1»!'2 memorandum.. .See oi .* Baumgardner v. HUD, 960 F2d al 

H = S ' S = ^ 
"e, in eiTect. ^nterchang;^^^ " ' " - ^ " ^ ^ "-^ « - * d $500. they 
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DOJ's position on appeal is alluded to in the 
appellate opinion, but is more clearly revealed 
in a.T intemai HUD memorandum.Nine 
day:.- after DOJ argued the appeal in 
Baumgardner, OGC issued a memorandum to 
all regional counsel stating ihat DOJ does not 
consider the loss of a complainant's civil rights 
to be a compensable injury.'*^ Accordingly, 
the memorandum further instructed HUD at­
torneys to seek damages for the compensable 
los£ of housing opportunity in their adminis­
trative charges, where appropriate, rather 
than seek compensation for the loss of civil 
rights.-^*"'' Following the circuit court's rtding 
in Baumgardner, another HUD memoran­
dum stated that HUD attorneys litigating 
claims before ALJs need to link any presumed 
damages, for loss of civil rights to actiial inju­
ries, in order to avoid future appellate rever-
sals.'̂ *« 

However, although the court in Baumgard­
ner stated that the allowed damages ac­
counted suffidently for this complainant's "in­
tangible dignitary interests," the court did not 
rule out the possibility that presumed dam­
ages may be possible in other civil rights cases 
in which the complainant can prove actual 

injury. ' .A sixth circuit opinion cited a .Su­
preme Court case holding that: 

Whfln a plaintiff seeks cnmper.jatior. :>.r \::y.ir.' 
that is likely to have occurred hut difficult '.--i .fatab-
lish, some form nf presumed damages may pr.ssiciy 
be appropriate. In those nrcumstances. pr»8urr.i»<3 
damages may rnuijhly approrrrnate the h.irm '.'r.2'. 
the plaintiff sulTered and thereby cnmper.i&'.e ror. 
Presumed damages must be tied In a cnrr;:*n4at.Tr> 
purpose for harms that may be irripo-sibi* '..T rr.ea-
sure.'^*« 

In addition to ihis P~ possibility of 
compensation for intai.. mes recog­
nized by the Supreme Cou.. ...i-.d the sixth 
circuit majoiity, Circuit Judge Nathaniel 
Jones wrote a concurience to "reenforce the 
majority's observation that presumed dam­
ages may be appropriate for civil rights viola­
tions."^** Judge Jones' concurrence, although 
not.controllirig, appears to serve as an invita­
tion to both HUD and DOJ to continue to 
pursue the loss of dviJ rights damages in the 
sixth circuit in a case with better facts to 
support the award. 

Based or. the potential claim for intangibli? 
injuries suggested by the Supreme Court and 

24;i HUD slated in its tommenl,^ that only DOJ could have appt.'uled the decision of t.̂ .e si'xth droiit m Baurmanihrr 
HUD added thai, "The Sixth Circuit'.< njectioo ofan award for lo.ssnfcu-il rights was noi inmnsLslent with Justice » 
po.sition," HUD Comments, p, 12, - • - >/ • ; - , 

244 Harry L, Carey, A-ssistant General Counsel Fair Housing, US, Departmentof Housing and Urban Deveioptr .'nt, 
memorandum to all regional counsel. Aug. 15. 1991. DOJ argued the appeal on Aug. 8, 1991. .SVe Baumaardner v, 
HUD, 9fi0 F,2d al 572, ' 

24,'i Ibid, Lossofhousingopportunity refers generally to the aspects of a musing situation uniquely valuable ui the dis­
crimination victim arid not iilherwise reflerted in the sais or rental value, such as proximity to school or w:rk. Thus, 
in appnipriate circum.stances lost hou.sing opportunity is a genuinely compensable injury nol properly conflated 

.with the abstract valueof a nght, which has no relation to the victim's actual eiipenenco, 
DOJ argued thai the ALJ intended the award for loss of civil rights to serve as compensation for actual injury, nol 
the abstract value of civil lights. However, the court rejected DOJ's assertion, and held thai the ALJ had intended 
'loss of civil rights" lo l» "an added award for an intangible injury not in the nature of proven compensatory dam­
ages." 960 F 2d al i82. 

24fi Wilson, June 22, 1992 memorandum, p. S, 

:'.47 HUDv. Baumgardner.-^^OF 2d al.=;83. 

,;:4« Memphis Community .Sc.niMil Dist. v, .Stachura. 477 U S, 2H9. ,il(J-l 
preme Court ruled against the plaintiff in this particular 42 USC 5 
an award of presumed damages, 

24a HUD v, Baumgardner, 9«0 F 2d «t 585, 

'. I iy8fi) (..-itaiinns omituid), .\)thou'-^h the 3u-
983 claim, liie Court i:d oot i-ntireiy pieciude 
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the sixth rircuit, it is possible to argue that, 
given a case with better facts, presumed dam­
age may b« appropriate. In addition, even if 
an award for the loss of dvil ri^ts is pre­
cluded in the sixth rircuit, it may still be 
possible to seek damages for the loss of dvil 
rights in other drcuit courts which have not 
rilled against such an award.^ 

Elections 
Once HUD files a charge, the complainant 

(including the Assistant Secretary for FHEO 
if HUD initiated the complaint), the respon­
dent, or any aggrieved party on whose behalf 
a charge was filed may elect to litigate the 
claim in a Federal dvil action rather than in 
a HUD administrative proceeding.̂ * The 
right to remove a fair housing complaint to 
F'ederal court was included in the 1988 FHAA 
in order to satisfy the constitutional right to a 
jury trial in comnioii law suits involving an 
amount in controversy over S20; certain mem­
bers of Congress believed that sm administra­
tive proceeding allowing for damage awards 
without a jury violated the seventh amend­
ment^ Failure to elect a judidal proceeding 
amounts to a waiver of ahy claim asserting 
that the HUD administrative proceeding vio­
lates the constitutional right to a jury trial.^ 

The party wishing to pursue a dvfl t 
has 20 day* from receipt of the diarge to i 
the election.^ If the Aasistant Saaretey 
chooses to elect a civil ection, she mnit d» n 
within 20 days of seirvice of the duurga." In 
addition. Uie notice of electioo must b« find 
with the Office of Administrative Law JII4BH 
(OALJ) and served on the Gcnaral rwinal. 
the Assistant Secretary, and the othar pv-
ties.^ If a dvil trial be^s under any Fedenl 
or State law regarding an alleged ilihi liiiiiia 
tory housing practice, the ALJ may not eai-
tinue any administrative proceedings regod-
ing the challenged practice.^ 

Once an election is made, the General 
Counsel most immediately antborize a aril 
action in Federal district court iwekiiig itSaf 
under the FHAA on behalf of the agcriend 
person.^ Upon authorization firom the Gn-
eral Counsel, the Attomey General most CSB-
mence and maintain the dvil action withinSO 
days.™ Although DOJ is responsible fer Ae 
litigation c£ the complaint, the regnlatiaas 
speciflcally provide that HUD's GenenI 
Counsel shoudd be available for consdhatim 
with the Attomey General to discuss appro­
priate, litigation strategies in the event of ocw 
court decisions or new evidence relevant tot&e 
original reasonable cause determination.'* 

>.S0 In commentingm thia report, the Department of Juatioe stated that *given the mHng ofthe Supceme Coait 
Staehum cue tkat tbe 'ahatract value'of a right cannot fimn the baabfcr damagea, there had to be an Mtnad iigBy 
cause by any such loaa ofhght in order for oompenaatioB to be appropnate. The Stachura dedaion ia quite 
oe thia point, aod we hav; no basis forbebevingthattberewiU be any difimntreiakineircuitaotlierthanUieS&^ 
Circuit on this mue.'DOJ Commenta, p. 2 of attachment. 

251 42 U SO i 3612ra) (1988): 24 C.F.R. { 103.410(a) (199d). 

252 See Schvetnm. Law and Litigation, i 24.6(1). 

253 See ibid. 

254 42 U.S C.S36'^a) (1988); 24 C.F.R. } 103.410(b) (1993). . 

225 42 U.S.C. { 36'^a) (1988); 24 dy.R. { 103.410(b) (1993). 

2S« 24 C F R. i 103-41(Xb.> (1993). 

257 42US C. J36ia0(1988). 

IM 24 C J R. } 103.41 CKd) (1993). 

25« 42 U.s e, } 3612(0X1) (1988). 
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HUD included the consultation provision in 
the regulations to give the agencies an oppor­
tunity to discuss appropriate litigation strat­
egies in the event of new court dedsions or 
new evidence relevant to the original reason­
able cause determination.̂ ' Many people 
commenting on the regulations claimed that 
the consultation provision "is unnecessary, 
serves no usefiil purpose, inay be used by DOJ 
to reduce its caseload, is not required by stat­
ute and should be deleted."*® However, be­
cause an election claim might not be filed in 
district court until 56 days after the chaige is 
issued;^ it is possible that new facts or court 
dedsions may surface rendering the cause 
determination inappropriate and the civil ac­
tion unnetKssary. If new information does ma­
terialize, HUD may amend its final investiga­
tive report or void the reasonable cause 
determination before DOJ is required to pro­
ceed vrith the litigation ofthe claim.̂ 1̂ TTius, 
HUD included the consultation provision: 

for the sole purpose of assuring thai all dvil actions 
are supportable at the time of filing antl, in line 
with the intention of Congress, to ensure that the 

SecreUry is the offidal nwldng tha determination 
whether tq proceed vrith_4the cause of actiool.*" 

The Unit* . .LCS, represented by DOJ, is 
the plaintiff in the lawsuit initiated on behalf 
ofthe aggrieved parties. However, the statute 
provides that any person aggrieved by the 
issues in the case has the right to intervene in 
the civil action."" If the court finds that a 
discriminatory practice has occurred or is 
about to occur, it may grant any relief that 
would be available to the aggrieved party in a 
private dvil action.*" Such relief may indude 
actual and punitive damages, permanent or 
.temporary injunctions, temporary restraining 
orders, or any other order the court may wish 
to impose.In additioa, the court may award 
to any prevailing party, other than the United 
States, a reasonable attorney's fee and 
costs. A nonintervening aggrieved party 
will not be permitted damages if he or she 
refiises to comply vrith court-ordered discov­
ery."" 

To al lo w DOJ the maximum amount of time 
to prepare the charges brought as elections. 
Hub's Genera] Counsel redelegated the au­
thorization of the Attomey General to the 

Fair Housing Amendments Act of 1988). 

iJl^ofusSf ^^PP- <1993)(Preamhle u> Final Rule Implementing Fair Houaing An«ndn«,U 

282 /d. 

the OAU explaining each party . nghu and reaponaibilitie. and a «:heduJed heving date. The stwidarfloti^ 
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regional counsel, thus bypassing the need for 
OGC to serve as an intermediaiy.'̂ ' In addi­
tion, a few months before the offidal delega­
tion, OGC issued a memoraniium to all re­
gional counsel requiring them to send case 
files directly to DOJ as soon as they become 
aware of the fact that an election has been 
made.^ The memorandum states that nei­
ther an official authorization letter nor the 
OALJ's Notice of Election is necesssiry before 
transferring the case file.^^ The memoran-' 
dum states that these files can be forwarded 
separately when they are completed."* 

In 1992 OGC issued a memorandum to all 
regional counsel as to whether settlement ne­
gotiations should be conducted during the 30-
day period betw.eeh issuance ofthe charge and 
expiration of the opportunity to elect for a 
judidal hearing."^ According to the memo­
randum, it has generally been the practice of 
both OGC and regional counsel to avoid at" 
tempting settlement in this period. Despite 
the general HUD policy favoring conciliation 
and settlement of HUD charges, OGC has 
avoided settlement in this period for several 

reasons. One reason is to leep respondents 
from utilizing such discussions to assist them 
in Yoram shopping* between HUD's adminis­
trative hearing process and a federal dvil 
action.'^' The emphasis on preventing re­
spondents fi-om forum shopping may result 
from the fact that respondents consistently 
elect judicial proceedings at a rate of 79 per­
cent to 21 percent"' 

According to Assistant General Counsel 
Harry Carey, OGC no longer insists that re­
gional counsel avoid settlement during the 
election period."' Instead, OGC policy indi­
cates that while regional counsel still do not 
solidt settlements during the'election period, 
regional counsel are authorized to negotiate 
settlements upon request of the respon­
dents."" 

One issue of controversy between HUD and 
DOJ involves whether and to what extent 
DOJ may retum elected charges to HUD ra­
ther for further investigation or for a revised 
reasonable cause determination.̂  Although 
the FHAA requires DOJ to file a lawsuit in 
every election,*" DOJ has returned a few 

271 56 Fed. Reg. 41,369 (1991). 

272 George L. Weidenfeller, Deputy General Oiuniel for Operations, U.S. Departinent of Housiog and Urban Develofi-
ment, memorandum to all regional counael (May 17, 1991). 

273 Ibid. 

274 Ibid. 

276 Carole Wilson. Asaodote General Counael, memorandum to all regional oounael regarding settlement of Title VII 
caaes during election periods, Oct. 6,1992. 

276 Ibid. 

277 Janet Rouamba. chief docket clerk. Office of Administrative Law Judge*, telephone interview, Oct. 14,1993.Fora 
farther discuaaion of elected cases, see chap. 11. 

278 Harry L. Carey, Assistant General Counael for Fair Hoasing, Oflioe of Equal Opportunity and Administrative Law, 
U.S. Department ofHousing and Urban Development, interview in Waahington, D.C, Dec. 16,1993 (hereafter dted 
aa Carey, HITD OGC December 1993 interview). 

27g Ibid. 

280 Set Strong, HUD OGC July 1993 interview; Strong. HUD OGC December 1993 interview. 

281 42 U.S.C 4 3612(0) (1988). 
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election charges for further investigation by 
HUD.^ DOJ interprets the consultation pro­
vision of the regulations as allowing DOJ to' 
retum elected charges to HUD for further 
analysis and/or î consideration.̂  DOJ and 
HUD disagree over both the limits of DOJ's 
procedural authority to retum elected charges 
and the extent to which DOJ may challenge 
the substance of HUD's reasonable cause de­
terminations."* 

OGC has stated that DOJ has inappropri­
ately retumed a few election cases to HUD. 
OGC believes that DOJ's refiisals to file cer­
tain elected charges represent an impermissi­
ble review of HUD's reasonable cause deter­
minations.^ OGC argues that, in the event 
that DOJ discovers new information that 
might alter the initial reasonable cause deter­
mination, DOJ may only seek cdnsultatiori 
from the General Counsel, not retuim cases 
unilaterally.^ However, DOJ maintains it 
does not return elected charges unless the 

charge issued by HUD is flawed."' Although 
DOJ acknowledges its obligation to support 
HUD's reasonable cause determinations and 
charges, DOJ contends that it also has a re­
sponsibility to abide by the rules of Federal 
court that prevent the filing of friyolous 
daims."* Thus, although HUD insists that 
DOJ impermissibly retums cases based on 
the substantive policy issues involved in the 
charges, DOJ maintains that elected charges 
are retumed only when the complaint is based 
on insuffident evidence or procediiral error. 

For example, in one election case that DOJ 
retumed to HUD, OGC had issued a secdon 
804 charge against the Farmers Home Admin­
istration (FmHA) of the Department of Agri­
culture and the owner of the housing develop­
ment receiving FmHA Rural Rental Hoasing 
Assistance fiinds."* In retuming the charge 
against FmHA, DOJ asserted that the doc­
trine of sovereign immunity prevents DOJ 
from filing suit against another government 

282 According to Joseph Rich. Deputy Chief, Housing and Civil Enforcement Section, Civil Rights Dhrision, U.S. Depart­
ment ofjustice. DOJ has returned oo more than five election charges to HUD during the entiie FHAA period. See 
Joseph D. Rich, Deputy Chief, Housing and Ĉ vil Enforcement Section, Civil Ri^U Division, U.S. Department of 
Justice, telephone interview, Oct. 14. 1993 (hereafter dted aa Rich interview). However, HUD OGC believaa that 
DOJ has refused to fde at least 10 elected diarges since tlw FHAA took effect See Strong, HUD OGC July 1993 
interview. 
When a caae is retumed to HUD, the initial chiarge ia voided and refiled later if appropriate. 5^ Jonathan Strong; 
Deputy Assistant Genera] Counsel for Fair Housing Litigation. Office of Equal Opportunity and Administntive 
Law, U.S. Department ofHousing and Urban DevelopmenN telephone interview, Oct. 21,1993 (hereafter cited aa 
Strong October 19i93 interview). According to Joseph Rich. HUD has withdrawn lour out the five elected ciiargea 
retumed by DOJ. See Rich interview. 

283 See, e.g., John R. Dunne, Assistant Attomey General, (}ivil Rights Division. U.S. Department ofjustice, leOer to 
Carole W. Wilson, Assodate General Ckiunsel for Equal Opportunity and Administrative Law, n.Si. Department of 
Housing and Urban Development, Oct. 29,1991, citing 24 C.F.R.} 103.410(e) (1993). See alaa Rich interview. 

284 PraU December 1993 interview. 

286 Pratt, HUD OGC July 1993 interview; WUson. HUD OGC December 1993 interview. 

288 24 CJ'.R. } 103.410(e) (1993). 

287 Paul Hancock. Ctuet, Housing and Civil Enforcement Section, Civil Righta Division, U.S. Department of Joatice, 
interview in Waahington, D.C. Dec. 20,1993 (hereafter dted aa Hancock December 1993 interview). 

288 Hanco<̂  DeGember\1993 interview, dting Fed. R. Civ. P. 11. 

288 HUDv.FmHA.HUDALJNo.08-90-0196-l(Dec.4,1992)((leterniinatiDnori«a8onablecauseandchargeofdiaeriiii-
. ination).DOJfiIedtheclaimagainsttheownerinUnitedStatesv.SoUenberger,DJNo. 175-13-109(Jan.28.1993X 
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agency."'' However, OGC'i policy has consis­
tently supported HUD's ability to issue ad­
ministrative charges against ̂ other govern­
mental entities under the FHAA."' 

Although OGC consistently argues in favor 
of an FHAA waiver of sovereign immunity 
against other Federial agencies, Paul Hancock 
believes that HUD policy does hot favor a 
waiver of sovereign immunity when HUD is 
the defendant Hancock stated that HUD al­
ways raises a sovereign immunity defense 
whenever tHe agency is sued by a private 
complainant."' HUD stated in its comments 
that the . preamble to its regulations recog­
nizes HUD's responsibility to investigate, 
make reasonable cause determinations, con­
duct administrative proceedings, and use 
HUD employees to prosecute claims whenever 
complaints are filed against HUD."^ 

It is said that The doctrine of sovereign 
immunity generally protects the United 

States ahd its agendes and departments from 
suit unless Congress has waived that immun­
ity in a statute.""* Although it remains un­
clear whether the FHAA includes a sufiident 
waiver of sovereign immunity,"*' HUD argues 
that the FHAA was amended to allow charges 
against all respondents, induding govern­
ment entities, not merely againstprivate per-
sons."̂  In addition, HUD believes that re­
gardless of DOJ's views on sovereign 
iinmunity under the FHAA, DOJ is required 
to support HUD's position on the issue Q£ 
proper respondents under the ad;."' How­
ever, DOJ's Housing and Civil Enforcement 
Section asserts that under current DOJ pol­
icy, it lacks authority to file suits against other 
Federal agendes under the FHAA."* 

HUD reports that DOJ is also unwilling to 
proceed in election cases that do not involve 
"significant" issues of law, although they may 
involve blatant violations ofthe FHAA."" For 

••'i 

290 Hancock December 1993 interview dting Exec. Order No. 12.146,3 Ci" JI. 409 (1979). The Executive order dted by 
Paul Hancock, Chief, Housing and Civil Enforcement Section, Civil Righta Division, U.S. Department ofjustice 
does not appear explidtly to prevent dvil law suits between agendes. If two executive agencies, whose heads are not 
named to a term of years, cannot resolve a legal dispute, the matter will be submitted to the Attorney General, 
unless *a specific statutory vesting of responsibility for a resolution* is elsewhere. See Exec Order No. 12,146. 
3 CF.R. 411.} 1-402. 

291 See Frank-Keating, (General Counsel memorandum to Gordon H. Mansfield, Assistant Serretaiy for Fair Housing 
and Equal Opportunity, Jan. 22,1992. See also Harry L. Carey, Assistant General Counsel for Fair Hoasing, mem­
orandum to John Dellera, regional counsel, Feb. 19,1993: Recently, DOiTs Oflice of Legal Coanael isaued a miem-
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292 See Hancock December 1993 interview. 

293 See HUD Comments, p. 12, eUing, 24 CF.R. Ch. I, Subch. A, App. L pp. 94Y-48 (1993) (Preamble to Final Rok 
Implementing Fair Housing Amendments Act of 1988)! 
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example, in one elected handicap charge rer 
tumed by iX)J, HUD maintains that DOJ 
refiised to file the claim because the compiaiht 
did not involvea novel issue, and because DOJ 
does not agree with HUD's interpretation of 
the FHAA reasonable accommodation re­
quirement.̂  HUD's complaint alleged that 
the respondent condominium association had 
failed to reasonably accommodate the 
complainant'sdisabilitybyallowinghertouse 
a flotation device in the swimming pool and 
had made unreasonable requests for informa­
tion regardingthe nature of the complainant's 
disability."' 

In retuming the case, DOJ maintained that 
the charge was based on a factual error. The 
DOJ investigation alleged that although the 
respondent condominium assodation had 
threatened the complainant with a fine, the ' 

assodation had not actually prevented her 
from using the flotation device while she re­
dded at the,condominium.̂  Furthermore, 
DOJ disagreed at least in part with the bans 
for HUD's reasonable cause detennination. 
DOJ asserted that the respondents' request 
for more information regarding the nature of 
the com âinant's disability was not unrea-
sonable.r' Thus DOJ directly and, in HUiys 
view, impermissibly challenged the 
Secretary's authonty to make reasonable 
cause determinations. 

Regardless of DOJs reasons for retuming 
the elected diaiges, HUD believes that DOJ 
should be willing to deputize OGC attomeys 
so that HUD can litigate the claims that DOJ 
does, not wish to pursue. To date, DOJ has 
refiised tb do so. 

299 Wilson. HUD OGC July 1993 interview. OGC raporU that DOJ calls isaoes having little legal significance *sa 
ming pool caaea.' becatise theae caaes often involve hooaiiig units that discriminate against families by rastridiag 
«wimmiiigpBnln«»to«dii>tennly n(V?l>>liBVP«tWTVir«nfiwillifigii»Mtiifil»fl>»«iirl.i , , i«impl^|h«ttt^ 

are not worthy of DOJ's attention. 

300 Strong October 1993 interview. 

301 HUD v. The Chb at East Branawick C^nbminium Aaa'a. HUDAU Na 02-91-094()-1 (HUD Jan. 29,1993) (deter­
mination of reaaonable canae and chaige of discrimination). 

xa Hancock Deoeober 1993 interview. 

303 Ibid. 
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11. DOJ Policy and Implementation 

The U.S. Department of Justice (DOJ) 
plays a leading'role in the enforcement of 
the Fair Housing Amendments Act of 

1988 (FHAA).' Under the original Fair Hous­
ing Act of 1968,' the Attomey General was 
authorized to file suits that either challenged 
a pattem or practice of housing discrimina­
tion, or were of significant public importance 
regarding such discrimination.' Under the 
1968 law, courts ruled that the Attomey Gen­
eral could not obtain actual or punitive dam­
ages on behalf of aggrieved parties repre­
sented by DOJ,* but could only obtain 
equitable relief in the form of injunctions or 
declaratory judgments, arid occasionally res­
titution of victims' security deposits or other 
discriminatory overcharges.' If condliation 
efforts failed to resolve a fair housing com-. 
plaint, victims of discrimination had to pursue 
their claims in private civil actions in order to 
obtain fiill monetary relief.̂  In addition to 
creating an administrative adjudication pro­
cess within the U.S. Department ofHousing 

and Urban Development (HUD), the FHAA 
dramatically altered DOJ's litigation options. 
Congress expanded the Attomey General's 
litigation authority and the types of relief 
available to the Attomey General for resolv­
ing fair housing complaints. In tum, the At­
tomey General's primaiy civil litigation re­
sponsibilities under Title VIII Ijlave been 
delegated internally to the Hoiising and Civil 
Enforcement Section̂  of the Civil Rights Divi­
sion. 

To ensure coordination, consistency, and 
cooperation between HUD and DOJ in the 
enforcement of the FHAA, both departments 
have executed a 'Memorandum of Under­
standing."* The memorandum oudihes the 
roles and responsibilities of each department 
with regard to several matters: pattem or 
practice_cases, prompt judidal actions, land 
use and zoning cases, breaches of conciliation 
agreements, subpoena enforcements, prose­
cutions for interference with fair housing 
rights, judidal review and enforceinent of 

-•':fi 

1 42 U.S.C.iS360M6, 3617-19.3631 (1988). 

2 Fair Housing Act of 1968, Pub. L No. 90-284,} 8.82 Stat. 85 (1968). 

3 42 U.S.C. 5 3613(1988). 

4 See Robert G. Schwemm, Housing Discrimination Law (Washington, D.C: The Bureau of National AiTairs, 1983), 
p: 286 (hereafter dted as Schwemm, tfousing Aiacrimiiiatioa Low). 

6 Ibid., p. 287. 

a Paul F. Hancock. Chief, Houaing and Civil Enforcement Section. Civil Riî ta Division, U.S. Department of Juatioe, 
interview in Waahington, D.C. Feb. 19,1991, transcript, p. 7 (hereafter dted as Hancock 1991 interview). 

7 This unit is also responsible for the enforcement ofthe public aocommodationa provisions ofthe 1964 Civil Rights 
Act (ser Paul F. Hancock. Chief, Housing and Civil Enforcement Section. Civil Ri^ta Division, U.S. Departmentof 
Justice, interviewin Washington. D.C, ilune 24-26,1?93 (hereafter died as Hancock June 1993 interview)) and tha 
Equal Credit Opportunity Act Deval L. Patrick, Assistant Attorney C^neral, Civil Rights Division, UJS. Department 
ofjustice, letter to Ifary Frances berry. Chairperson, U.S. (Commission on Civil Ri^ts, July 13,1994, attachment, 
p. 2 (hereafter dted as DOJ Comments, attachment). 

8 "Memorandum of Understanding between DOJ and HUD Concerning Enforcement of the Fair Hoasing Act, as 
Amenda. 1 by the Fair Hou sing Amendmenta Act of 1988,* Dec 7,1990 (hereafter dted as ifemorandnm of Under-. 
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HUD administrative law judge (ALJ) orders, 
and. judidal elections, as well as referrals of 
matters from DOJ to HUD, press relations, 
resolutions of differences, and exchanges of 
information.' , 

DOJ-Initiated Civil 
Enforcement 

The Attomey General may initiate a-dvil, 
action in Federal district court whenever she 
has reasonable cause to believe that an indi­
vidual or group is involved in "a pattem or 
practice of redstance to the fiill enjoyment of 
any ofthe rights" granted by the FHAA,*" In 
addition, the FHAA statute and regulations 
require the HUD General Counsel to refer to 
the Attomey General any claims reasonably 
believed to involve a pattem or practice of 
discrimination." Although the Federal courts 
dedde whether or not DOJ has proven that a 
pattern or practice of discrimination actually 
ocdirred, the court)} will not review the Attor­
ney General's initial reasonable cause deter­
mination.'' Ihus, the Attomey General's dis­
cretion and authority to file claims are not in 
dispute. Ihe FHAA does not require DOJ to, 

file a pattem or practice claim within a spe­
dfic statutory timeframe. In fact, because pat­
tem or practice cases reqtiire extensive inves­
tigation over long periods of time, DOJ 
pattem or practice clisims have never been 
rejected for failure to file in a timely manner. ̂ , 
However, because the FHAA now allows DOJ 
to obtain monetary relief on behalf of ah ag­
grieved party, some may argue that DOJ 
should be required to meet the same statute 
of limitations required of private litigants.'* 

Although "pattem or practice" is not de­
fined ih the statute, the Supreme Court has 
held that "the words reflect only their usual 
meaning."'̂  The definition of pattem or prac­
tice applied to other dvil rights laws is helpful 
with respect to Titie VHI, to wit: 

more than the mere occurrence of isolated or *aed-
dental' or sporadic discriminatoiy acts. It hals] to 
establish by a preponderance ofthe evidence; that 
racial diaenminatidn was the company's standard 
operating procedure—tha regular rather than the 
unusual practice.'* 

"Pattem or practice" has been construed to 
mean discriminatory policies or practices that 

9 Ibid. 

10 42 U.S.C.J 3614(a) (1988). 

U See id. « 3610(eX2), 3614(a) (1988); 24 CJJI.J 103.500(b) (1993). 

U See Robert G. Schwemm, Housing Discrimmation: Law and Litigation, (Deerfield, IL: ClarkBoardman Callaghan. 
1992), i 28.2(1), p. 2^4 (dting United SUtes v. Yonkere Bd. of Ed.. 624 F. Supp. 1276,1291 n.9 (SDH Y. 1986) 
oflTd, 837 F2d 1181 (2d Cir. 1987), «rt. denied. 486 VS. 1066 (1988)) (herekfter dted aa Sdiwemm, Law and Ut­
igation) 

13 Ibid. S 26.2(4). p. 26-11. 

14 Ibid. A private dvil action initiated by an aggrieved peraon must be filed not later than 2 yean after the occurrence 
or termination of an aUeged discriminatoiy hocaing praetioe. 42 U3.C. i 3613(aXlXA) (1988). 
Similarly, while thie FHAA does not impose a statute of Umitationa on Secretary-initiated complaints, HUD'a own 
regulations require the Secretary to file aoomplaint within 1 year ofthe occurrence or tenmaatkin ofthe aOegad dia-
criminatoiy housing practice. Comport 42 VS.C. i 3610(aXl)(AXi) wiih 24 CSA. 1103.16 (1993). SeegmeraUy 
Schwemm. lotv and LUigation. } 24:4(1), p. 24-9. For a Airther discussion of Secratajy-initiated complainta. see 
chap. 10. . 

16 InternatioiialBhd.ofTeamatera v.UnitedStatea,431U.S.324,336n.li(1977),rtiiiaiided:EEOCv.TJJI^ C 
Freight, Inc., 669 F.2d 690 (6th Cir. 1981). Sec also Schwemm. Law and IMigation. 126.2(2X p. 26-6. 

is 431 U.S. at 336. 
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affect groups or dasses rather than isolated 
episodes affecting only individuili:" In his 
treatise on the subject, housing expert Robert 
Schwemm has noted that although most suc­
cessfiil pattem or practice cases have involved 
three or more instances of discriminatory be­
havior, DOJ need not demonstrate a mini-
mum number of discriminatory acts As 
Schwemm noted, the "key to a pattem or 
practice case is the defendant's overall policy 
toward protected class homeseekers."" Iso­
lated instances of discrimination against par­
ticular individuals have been used, not to es­
tablish a pattem of discriminatory behavior 
but as examples pf the defendant's overall 
behavior pattems. 

Similarly, the FHAA permits the Attomey 
General to file a claim of discrimination not 
only against an individual, but also against 
any "group of persons" believed to have en­
gaged in a pattem or practice of discrimina-
too-behavior." The FHAA does not require 
DOJ to prove that each member of the group 
independently engaged in disdnminatory be­
havior but rather that the behavior ofthe 
individuals taken as a whole was discrimina-
tory,̂ a8 m blockbusting or steering prac-

The FHAA also authoriMs the Attomey 
General to file suit when there is reasonable 
cause to believe that"anygroupofper8onshas 
.^f",?^'/^ "f^^ eranted by this 
title [FHAA] and sudi denial raises an issue 
of general public importance. . .~. Tht 
"geiiflral pubbc importance" providon gives 
DOJ broad discretion to initiate claims of 
housing discrimination.*' DOJ may file suit 
against a defendant for an issue of general 
public imnortance even if the alleged diijcrim-
matoryp .ctice does not involve a pattem or 
practice of behavior." However, the statutonr 
language indicates that Congress intended to 
limit DOJ's enforcement power regarding pri­
vate citizens to violations with a measurable 
public impact̂ " Courts have also held thatthe 
Attomey General's demonsti-ation ofreason­
able cause in cases of general public importr 
ance, as with pattem and practice cases, is not 
reviewable by the courts. 

DOJ is no longer limited to seeking only 
injunctive relief in the cases it pnreues, but 
may also obtain monetaiy damages for ag­
grieved persons and dvil penalties to vindi­
cate the public interest in certiiin types of 
claims. To permit greater coordination be­
tween pnvate dvil claims and DOJ actions, 
the FHAA allows DOJ to obtain monetmy 

17 Administrative Conference ofthe United S««t». iM._ur , 
the 1988AmendmenU.otheFl^HoXtSy UL^^^^ V ^'^"rcet.entProyi^ot.ol 
ated aa Ware.-New Weapons'). ^^""'*^'™(*'"'»°««°n,D.C:Januaiy 1992Xp.24(hereafter 

18 Schwemm, ioui ond Liii^o/ion. } 26.2(2), p. 26.6. 

19 Ibid. 

20 42 U A C 53614(a) (1988). 
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damages for aggrieved persons, even if the 
aggrieved parties have not intervened in Uie 
DOJ action or filed their own private claim." 
Under the statute, dvil penalties are avail-
able in both pattem or practice and general 
public importance cases,'* Civil penalties in 
these cases may include up to $50,000 for the 
firet violation," and tip to $100,000 "for any 
subsequent violation."̂ ' 

DOJ may also partidpate in private dvil 
actions brought by aggrieved persons." 
Under the FHAA, private parties have 2 yeare 
fi^m the date of occurrence or termination of 
the alleged discriminatory housingpractice in 
which to file a private dvil action.̂  The At­
tomey General may intervene in a dvil action 
if she certifies that the case is of general public 
importance." However, if Uie Attomey Gen­
eral does not intervene in the private action, 
DOJ may still bring its own dvil action 

against Uie same defendant at a later date." 
DOJ and the private plaintiff may consolidate 
Uidr claims against Uie same defendant, or 
proceed separately without limitations based 
on the actions or results obtained, by Uie 
other. If the Attomey General intervenes in 
a private civil action, she may obtain preven­
tive relief in Uie form ofa permanent or tem­
porary injimction, temporary restraining 
order, or other order necessaiy to guarantee 
the fiill enjoyment of rights provided by the 
FHAA. The court also has Uie discretion to 

, award any other appropriate relief, including 
actual and punitive monetaiy damages, to the 
aggrieved party, as well as attomeys' fees and 
costs to prevailing parties other than the 
UnitedStates.''ln lieu of actual interventions 
into private dvil actions, DOJ often files omi-
cu« curiae briefs in support of the complain­
ant™ 

28 
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30 

31 

32 

33 

See Schwemm. Law and LUigation. { 26.1, pp. 26-4 to 25-6. 

fd.} 3614(dXlXCXi). 

M. J 3614(dKlXCXu). 

See id. i 3612(a). (c). occurrence of the discruninatoiy practice. 

36 SeeSchwemm.Iaii;ondLi/«a<«»i.§26.1, p. 26-3. 
38 Ibid. 5 26.1. p. 26-4. 

37 42U.S.C.»3613(cXl)(1988). 

38 ^'i«3613(cXlW2). Although the statute appear, to indicate that DOJcannotobt«^ 

i^'S^iTil'^ntii"^^^^ 

V HAnr».w rvi-r ir • ""^ • J ™ * ' n o t attempted to obtam cnril penalties thrdash this method. Paul 

» Hancock September 1993 interview. 
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Criminal Prosecutions 
The FHAA also makes it unlawful for any 

person to interfere in another person's ri^ts 
under the statute. Hie FHAA states that: 

It shall be unlawful to coerce, intimidate, threaten, 
or interfere with any peraon in tha exerdae br 
enjoyment of, or on account of hia having exercised 
or enjoyed, or on account of his having aided or 
encouraged any other person in the exerdse or 
enjoyment of any right mnted or protected by 
[proviaions ofthe FHAA].*' 

A violation ofthis section may be brought as -
a HUD complaint, as a private lawsuit, or as 
a civil lawsuit or criminal prosecution by the 
Attomey General.*' 

The Attomey General may initiate a crim­
inal prosecution for.coerdon, intimidation, or 
interference pureuant to the FHAA. Under 
the statute, the Attomey General may prose­
cute, "whoever, whether or not acting under 
color of law, by force or threat offeree willfully 

injures, intimidates or interferes with" per­
sons exerdsing their fair housing rights under 
TiUe vm.** If Uie defendant interferes with 
housing rights without causing bodily injuiy, 
as in roost cross-buming situations, the defen­
dant is charged with a misdemeanor and can 
be fined up to $1,000and/or imprisoned for not 
more than 1 year.*' If bodily injury results 
from the intimidation or interference, the 
crime is elevated to a felony and the defendant 
may be fined up to $10,000 and/or imprisoned 
for not more than 10 yeare.** If death results, 
the defendant may be sentenced to life im­
prisonment*" 

In 1990 Congress directed the United 
States SentendngCommission to enhance the 
penalties for crimes committed in furtherance 
of discrimination.*" Under the sentencing 
guidelines, a defendant convicted of criminal 
interference involving the threat or use of 
foree may be sentenced as a felon to 10 yeare' 
imprisonment if no injurv occurred, or 15 
years if injuiy occurred.*̂  If the defendant 

40 

41 

42 

43 

46 

47 

42 U.S.C. J 3617 (1988). These actions can be brought by either HUD or DOJ. 

t ^ t ^ ^ t ^ f ^ l ' ^ ' ^ r ' ^ ""^ ̂ w * " ^ * ^ * l̂ A): filed .3 a private civil «:tion 
purwant to J 3613(a); and/or prosecuted by the Attorney General puivant to « 3631 if the matter involvea the use 
oitoroe or threat of force. 

42 U S.CA. J 3631 Wert Supp. 1993). Hereafter the phraae-criminJinterferencê  

cnmmal act- prehibited by the FHAA, inchiding the use of for« or threat, intimidation. alJIdol̂ Îo" 

Id. Senator Arlen Specterrecently reintroduced a bill, which waa 'refeired to tho Conanittee onthe Judidaiy that 

^ (̂ISS""" 
Under the new hill. 42 U.S.C » 3631 would elevate the baae offenM to a felony punishabhi by imprisonment for one 

^ . , « d / o r . f l n e o f u p M 

^ i l '^•'»!''«'«»««'"»»°ffenae.or(3)if thedrf̂  
of the art. If the CTUM isaggravated and nobodily i,y«y reaulta. it woiUd b̂  
mentandaflneupto|aaOMoebotkIfthecrimei..ggrav.te^ 
to unpn„nmenl for hfe or death. See UA Congre... S«»te, Commi««. oo the Judiciary. Fair flW^r S S 
Ainendmentt><,/;9«. 103a Cong. Irt sesa, 1993.S-B.pt: 103-149. p. 2-3. ««^. 

44 Id 

46 Id. 

W l y the UA Hou* of Repreaentanvea p . « d Vgiduion d i r ^ 
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cornmitted criminal interference wiUiout the 
Uireat or use of force, he or she may still be 
convicted as a felon to 6 years' imprison-

, ment. 

DOJ Litigation Program 
DOJ primarily affecti. fair housing policy 

through bbgation,by usingeach case toestab-
hsh Uie Govemment's positions on issues*" 
S""*!.*^?! '̂ ^̂  -̂ ehts statutes, 
tne t WAA requires a unique coordination be-
tvyeen Federal agendes wiUi respect to litiga­
tion. Generally, the FHAA limits the discre­
tion of boUi HUD and DOJ by requiring HUD . 
to investigate every complaint and requiring 
DOJ to file suit whenever a party elects to 
pursue a Fedel-al civil action after reasonable 
cause IS found.*" Thus it appears Uiat Con­
gress envisioned Uiat Uie Federal Govem­
ment would investigate every complaint and 
HUD would prosecute or refer to DOJ all 

apparent violations of Uie FHAA." Recogniz-
mg Uie unique interagency coordination re­
quired bŷ the FHAA, HUD and DOJ meet 
weekly to discuss which nolides to pureue and 
which claims to litigate." 

'"^rxST""^ ^''^' Enforeement Sec­
tion of DOJ's Civil Righte Division is primarily 
responsible for litigating fair houdng cases 
al̂ ough some assistance is provided by local 
U.b. attorneys.** According to DOJ. 46 cases 
were assigned to U.S. attomeys' offices na­
tionwide. In addition, the criminal prosecu-
tions for intimidation, and coereion are Iiti-
gated by the Criminal Section of Uie Civil 
Rights Division, and all dvil and criminal 
appeals are handled by Uie Appellate Section 
ofthe Civil Rights Division." Nearly all dises 
pursued by DOJ are based upon factual inves-
tigations conducted by boUi HUD and DOJ 
using Uie criteria established by the FHAA 
and agency regulations." 

HanoDck 1991 interview, p. 18. 

Ihii. p. 23; Hancock June 1993 interview. 

56 Ware.-New Weapon.,* p. 88. 

58 Hancock 1991 interview, p. M. 
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l Au i f n 1 
DOJ Fair HouMiig C^jselodd 

Actual Estknatas 
1991 1992 1993 1994 

Total number of cases filed or participated in 105 85 125 135 
HUD referrals requirino filing 79 66 80 80 
Other HUD referrals 7 5 10 10 
Pattem or practice or intervention 6 9 20 30 
Amicus curiae 8 3 5 5 
Consent decrees 36 74 • 80 90 
Litigated judgments 16 12 20 25 

Source: OOJ Budget. 1^94. 

DOJ handled only 13 fair housing cases in 
FY 1988,̂ ^ increasing to 27 folio wingthe fiscal 
1989 efTective date of FHAA." In FY 1990 
DOJ filed 40 fair housing claims." Table 11.1 
represents the Housing and Civil Enforce­
ment Section's current and projected caseload 
as reported in the FY 1994 DOJ appropria­
tions hearings.̂  

Proving Discrimination 
. One of the most controversial policy issues 

in dvil rights litigation generally involves the 
standard of proof required to prove discrimi­
nation. As discussed above in chapter 10, the 
standards of proof required to prove a viola­

tion of the FHAA have evolved from analogies 
to Title vn case law. Generally, a complainant 
alleging discrimination under the FHAA must 
demonstrate either that she or he was treated 
differently on a prohibited basis or that the 
respondent's actions had a disieriminatory ef­
fect or disparate impact on membere of a pro­
tected class. ̂  

Attomey General Janet Reno stated that 
DOJ plans to apply the disparate impact the­
ory to housing discrimination < cases." Al­
though under the Bush administration, HUD 
generally had'endorsed an effects test or dis­
parate impact analysis,̂  DOJ refused to 
apply a disparate impact analysis in litigating 

57 Ibid!, pp. 9-10. 

58 Ibid. 

59 Ibid. 

60 U.S. Congreas,House,ConimitteeonAppiDphationa,/>cpart/nen(«a^Canim<rce, Joslice, aiidS(a<e, (A«i/iwlieiaiy, 
and Related Ageneiea Appropriation* far 1994:. Bearings Before th» Subcomm. on the Departments ofCtmmeret, 

• Justice, and StaU. th* Judiciary and Related Agencies,103dCotig., Istseaa., 1993.p. 684(befeafterdtedaaZKV 
1994 Hearings), the previoua peak for DOJ fair houaing cases occurred ia 19r73 when 58 suits were Sled. Joseph O. 
Rich, 'Survey: Enforcement of the Fair Housing Act, As Amended. By the Oepaitment of Justice,* TV Buaintu 
loiî yer. vol 46 (1991X p. 1337. 

61 Janet Reno (speech delivered at tha National Fair Housing Summit, Arlington, Jan. 21.1994), p. 8. 

82 ' Jonathan Stn>ng. Deputy Asaistant General Counsel br Fair Housing Litigation. Offica of Equal Opportunity aad 
. Administrative Law, U.S. Department ofHousing aad Urban Development, interriaw with HUD OGC in Waahing­

ton. O.C. July 2,1993 (hereafter cited as Strong. HUD OGC July 1993 interview). Set alto Hancock June 1993 ia-
• terview. 
On October 13.1993, Secretary Henry G. Cisneros issued a new "Program and Management Plan* for KUD maldag 



FHAA cases." However. Assistant Attomey 
General for Civil RighU Deval Patrick stiiUid 
m his commente on Uiis report, "Regardless of 
what may have happened under previous ad­
min istriations, the current position of Uiis De­
partment is unqualified support for Uie dispa­
rate impact theory."̂  

According to one DOJ offidal, Uie effects 
test IS unnecessary for a variety of reasons. 
Firet, since DOJ must pn*ve a discriminatory 
intent to obtain punitive damages or dvil pen­
alties, DOJ attomeys always try to establish 
liability based on intent* Second, DOJ may 
prove intent by demonstrating throng both 
direct and indirect evidence that Uie ag­
grieved persons were simply treated differ­
ently, rather than by demonstrating Uiat the 
respondent held a discriminatory animus to­
ward Uie protected class of which Uie com­
plainant is a member." Under Uiis interpre­
tation ofthe intentstandard, virtually all acts 
of discrimination in housing are intentional." 

AlUiough 10 of 13 drcuit conrta have ap-
plied an effecte test as of November 1992.* 
Uie district court, in United State» v. Upon 
found for Uie complainant wiUumt explidUy 
applying an effecte test* The case involved a 
mobile home park Uiat had a two-pereon per 
unit occupancy limit for over 25 yeare and a 
separate adulte only policy for over 10 years.* 
The complainant*, who were expecting a 
child, filed a compkunt with HUD alleging 
familial status discnmination." In response 
to Uie HUD investigation, the defendant wiUi-
drew his "adulte only" policy; however, he 
continued to apply Uie ocdipaocy restriction 
and attempted to evict Uie complainante for 
violation of Uie occupancy limit after the baby 
was bom." 

The court, apparently at the urging ofthe 
Government, found Uiat Uie enforcement of 
Uie occupancy limit evidenced a discrimina­
tory intent and thus violated the FHAA." TTie 
court ruled that an intent to discriminate 

p"^^^^^ T • K ' . T ' ^ A- P-rtof the plan toreducediac^mn-tionin 

a n d M . n . g e m e n t p l . S ^ ; ? 9 ^ J ^ C ' ^ ^ ^ ^ ^ 

cusaion of HUD's disparate impact p o J ^ / ^ ' ^ ^ ' l S ' " ^ ^ ^ ^ ^ ^ ^ " ' ' M-^^ 

63 Hancock June 1993 interview. 

64 DOJ Comments, p. 6. 

86 Hancock June 1993 interview. 

86 Ibid. 

67 Ibid. 

68 United States v. Lepore, 818 F.Supp. 1011 (M.D. Pa. 1991). 

70 Id. at 1014. 

71 Id al 1013. 

72 Id. 
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could be inferred from the earlier and admit­
ted open discrimination of the "adulte only" 
policy, coupled with the enforcement of a pol­
icy the defendants 'linew would essentially 
perform the same fiinrtion [to exclude chil­
dren 1 as the adulte only policy."̂ * 

By imputing knowledge ofthe'fiinction" of 
Uie occupancy limit to defendante, the court 
essential'y inferred an intent to discriminate 
from the disrcriminatory effect of the policy. 
The court found the inferred intent adequate 
UI establish liability, but did not find the 
defendants' intentional behavior sufficiently 
egregious to warrant an award of punitive 
damages.̂ ' Based on the court's reliance on 
the effect of the practice to establish liability, 
it is difficult to understand why this court and 
DOJ will acknowledge relying on the impact 
of a housing practice as indirect evidence of 
intentional discrimination, but will not estab­
lish liability based on discriminatory effect 
alone. 

DOJ-initlated Cases 
Pattern or Practice 

DOJ also uses pattern or practice cases to 
set forUi ite fair housing policy. By exercising 
Uie discretion to choose which pattem or prac­
tice cases to pursue, DOJ helps shape the 
polic> direction of the FHAA. Because the 

FHAA does not reqmre DOJ to file pattem or 
practice cases within a specific statutory time 
limit, DOJ can take time to pursue ite policy 
objectives, investigate violations thorou îly, 
and develop strong argumente against defen­
dante before filing a claim.̂ ° 

Although not limited by a statutory filing 
deadline under the FHAA, DOJ has not been 
able to investigate every alleged pattem or 
practice violation because of a lack of re­
sources.̂  Therefore, DOJ has prioritized ite 
investigations in pattem or practice cases by 
focusing on claims involving race, national 
origin, mortgage lading, and homeowner's 
insurance.̂ " Accordmg to DOJ, familial status 
cases are not a priority because the depart-
irent believes that these cases are resolved 
adequately throu^ the HUD process.̂  Be­
cause familial status cases often involve Ua-
taht acte of discrimination, victims of such 
discrimination are aware of the acta and are 
able to file complaints, ais opposed to nee 
cases in which the victims of discriinination 
often do not know they have been iî ured in 
violation of the law." DOJ not only relies on 
ite own knowledge pattem or practice vio­
lations, but may also initiate investigation of 
a pattem or practice claim based on referrals 
firom HUD, judicial elections,'* information 

'4 Id 

rs Id. at 1024. 

HaooDck 1991 interview, p. 65. 

r: Ibid. 

78 Hancock June 1993 interview. 

79 Ibid-As Table 11-2 indicatea DOJ haa filed 28 pattem or practice caaea alleging (amilial statua diarriminatiini and 
only S cases alleging discrimination based on national origin. Although theae Sgsies appear to demonatrate (hat 
DOJ haa wavered from ita stated priohtiea, 17 ofthe 28 family statns cases were Scat bnxigfat to DOJ aa partyckc-
liooa. acd only after investigating the private claim did DOJ And enough evidence to allege a pattem or practioe of 
diacriiiuaatiaa. Consistent with the stated priorities, DOJ baa filed 30 pattern nr practice cases alleging racial dia-
cnmination. Ste Table 11-2. 

so Ibid. __ I ' 

»1 Jnaeph D. Rich. Deputy ChieC Houaing and Civil Enforcement Section, Civil Ri^ts Division. UJS. Oepartmcat of 
Justice, telephone interview, Oct. 14.1993 (hereafter dted as Rich interview). Aenrding to Rich, some pattm or 
practioe cases begin as electiona. During the investigations of these cases, DOJuaea«ers enough eridenoe to ( 
pattern or practice claims and amenda the complainU to reflect tbe additional chaige. 
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obtained from fair hoiisirg groups', or newspa­
per articles." 

Table 1L2 represents the total number of 
pattem or practice cases that DOJ has filed 
since the FHAA took effect, the basis for each 
case, and the current status of each case as of 
December 6, 1993.** As thle table indicates, 
DO J has filed 88 pattern or practice cases and 
obtained consent decrees in 56 of the cases 
filed. 

Decatur FMeral 
Perhaps DOJ's largest pattem and practice 

case to date involved race discrimination in 
mortgage lending practices.** DOJ .began 
studying mortgage lending pattems and prac­
tices in the Atlanta area after the publication 
of a series of newspaper articles hi^li^ting 
disparities in the number of mortgage loans 
approved in white and black neî borhoods.'" 
After surveying the lending industiy, DOJ 
focused ite investigation on Decatur Federal 
Savings and Loan Assodation because of ite 
sizie, poor record of loan origination in black 
neighborhoods, and high rejection rate ti. 
black applicants."" Although IXXI targeted 
Decatur Federal, DOJ stated that ite investi­
gation could have applied to other Atlanta-
based institutions, as well as other finandal 
institutions nationwide.*̂  

After a lengthy investigation, DOJ simulta­
neously filed a complaint and consent decree 
•against Decatur Federal alleging that the in­
stitution engaged in unlawful race discrimi­
nation in ite mortgage lending pngram." The 
complaint not only alleged that Decatur Fed­
eral consistently rejected black appUcante at 
dgnificantly higher rates than white appli-
cante, but' also that the institution opened 
branch offices only in predominantly white 
areas of Atlanta.** 

In order to avoid cosUy litigation on the 
merits, both parties agreed that the compiaint 
shou d be resolved voluntarily. Thus the par­
ties agreed that the consent decree is not to be 
con strued as an admisdon by Decatur Federal 
of the validity of any of the daims asserted in 
the complaint*" In addition to eiyoinihg De­
catur Federal from engaging in any racially 
discriminatory practices, the consent decree 
also provides that Decatur Federal will extend 
ite serving area to indude minority communi­
ties, establish ah advertising program, follow 
a home mortgage loan production program to 
increase ite origination of loans to black bor-
rowere, and apply the same evaluation and 
underwriting criteria to both black and white 
applicants.*' 

82 Haiicock 1991 interview, p. 11. 

83 DOJ Caaeload Database as of Dec 6,1993. 

84 United States v. Decatur Federal Savings and Loaa Aaa'n, 2 Fair Houaing-Fair Lending (P-H) 119,377 (NJ). Ga. 
Sept 17,1992) (conaent decree). 

86 U.S. Congrtaa, Senate, Committee on Banking, Houaing, and Urban Aflaira,. Hearingt on Afortgagi Lending Di»-
crimination. 103d Cong., Ist sesa, Feb. 24,1993, statement of James P. Tumer, Acting Assistant Attomey General, 
Civil Ri^its DivisioB. U.S. Department of Justice, p. 3. 

n Ibid., p. 3. 

87 Ibid., pp. 3-4. 

88 United States v. Decatur Federal Savings and Loaa Ass'n, No. l-92-CV-2198 (N.D.Ga.Sept. 17,1992) (complaint). 

88 Complaint at 4-7. 

90 United Stales v. Decatur Federal Springs and Loan Aas'n̂  2 Fair Housuig-Fair Lending(P-H)119̂ 377,19,624 (N J). 
Ga. Sept. 17.1992) (consent decree). 

91 7(f. at 19,624-28. 
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D O . I I ' . i l i r m i,f C i . K 1.(11 C . i - . c : . , M } />;({'» 1 ? / ( i / ! ) : i 

Slams aa Of 12/8/93 
Preauit 
Pending 
Settlament entered A 
Content jdecree entered 
Summary Judgment for U.S. 
Judgment for U.S. 
Jury verdict for U.S.. penalty order 
Judgment for U.S. on appeal 
Judgment for U.S; and relief reversed 
Settlement after judgment for defendant 
Not filed 
Total 

1 
8 

17 

1 
1 
1 

1 

30 

status 

1 
1 

25 

1 

28 

National Combined 
Handicap Sex origin Religkm basis Total 

. — . — — — 1 
2 2 5 . 1 3' 22 

— — 

— • 
1 

9 1 — — 56 
1 ' — 

• — -
'— 1 

— — — - — 2 

— • 
— . — — — 1 

— — - — — 1 
1 — — — — 1 

— — — — — 1 
1 —, — . — 1 

14 3 5 1 7 88* 

Seuroe: DOJ Caeeload Detabase. 
' Ona eaea aSeged raoe and famHW aunis diaorimlnetlon, one casa aSesad diaoriinina-
rion baaed on famUal atatue and diaabilitv. and one oaaa allo««i both national origin 
and famttal statua discrimirkaiion. 
• Ona oae« sSsged diaeiMnetion baaad on race and sex: one involvad race and lamiUal 
atattis dlaeriminMiiA: one eaae aSegad diaoriinl nation baa«l on fanytial sutus and 
national origin: and ens InvotvMi aloged Interfaranoe with tha enioyment of houaing 
iigh'«. 

* Twa'nty.ona cf the panarn or pracdoa ceaea ware first brought as eleotiona and 
enough , evidence was discoverad to emend tho eompleint to include e panam or 
practice violation. Joseph 0 . Rich, Deputy Chief, Housing and Qvil Enforeamfnt 
Ssotion. avi l Righta Oivlalon, U.S. Oafiartntant of Juatiea,.talsphone intendow. Oct. 
14, 1993. 



In addition, Decatur Federal has agreed to 
develop spedal programs to serve low and 
moderate income home buyers and to recruit 
and train black employees." The consent de­
cree also estiiblished a $1 million fund to be 
distributed by Uie United Stetes to individual 
complamante identified by DOJ as aggrieved 
persons under the FHAA and the Equal 
Credit Opportunity Act*" 

Testing 
In order to improve Uie investigation of 

pattern and practice cases, DOJ has begun a 
testing program."* Testing is often Uie most 
effective investigative technique for produc­
ing evidence in pattem or practice cases'" 
AlUiough DOJ plans to test for discrimination 
against all protected classes in housing sales 
and rentals, race and national origin discrim­
ination are the major focus of Uie testing pro­
gram due to the ongoing covert nature of such 
discrimination." 

DOJ's testing is conducted proactively 
based on bona fide allegations but not neces­

sarily on specific complaints." The DOJ test­
ing program has added credibility because all 
encountere wiUi housing providers are teped, 
which often eliminates disagreemente over 
Uie content of conversations and sequence of 
events. 

DOJ contracte wiUi private fair housing 
organizations to conduct testing." However 
unlike HUD's Fair Housing Initiatives Prd 
grani(FHIP), which providesgranteto private 
fair housmg groups serving as testere (see 
chapter 7), DOJ hires ite own employees to 
conduct testing in areas not served by fair 
housinggroups.'"The Housingand Civil En­
foreement Section now has Uiree empkyees 
exclusively working to coordinate Uie testing 
program."" In addition. Uie section has 
tiained 100 DOJ employee volunteera to con­
duct testing in areas ofthe country not served 
by member organizations of Uie National Fair 
Housing Alliance."" 

^̂ "̂  b«g«»n testing in large metropoli­
tan areas."" Currentiy, DOJ U involved in six 
major testing cases; a significant increase 

92 7d. at 19,623-31. 

93 /<i at 19.631. 15 U.S.C. § 1691. 

gramstofundiuown tesTingp^g?^^ • » ' ^ » ^ r ^ p „ , -
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96 Hsnoock 1991 interview, p. 50. 
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87 Ibid. 

98 Hancock June 1993 interview. 
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102 Ibid. 

103 Hancock June 1993 interview. 
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over the previous seven testing cases in 20 
years. The firet lawsuite filed by DOJ based 
on the new testing program targeted the met­
ropolitan Detroit area."* The lawsuite each 
alleged that an apartment complex and a mo­
bile home park engaged in a pattem and prac­
tice of radal discrimination against prospec­
tive tenante."* 

In 1993 DOJ obtained the largest civil pen­
alty ever in a housing discrimination case, by 
settiing one of the Detroit lawsuite."" Under 
the terms of the settiement, the ownere will 
pay a $125,000 dvil penalty and $225,000 in 
actual damages, distributed by DOJ, to indi­
viduals with valid claims."" The ownere are 
also required to advertise their vacaiides 
monthly in Detroit-area newspapera, and pay 
for advertising to locate people who may have 
been turned away from the apartment com­
plex because of th eir race or color."" 

DOJ defends the need for ite own testing 
program by pointing to the importance of test­
ing in the development of pattem and practice 
cases. By bringing pattem or practice cases 

based on testing, DOJ can attack housing 
discrimination more effidently on a metiopol­
itan bads than through the litigation of indi­
vidual complaints."" In addition, alUiou^ 
private fair housing groups such as the Na­
tional Pair Housing Alliance are largely suc­
cessful, " DOJ testere can test in areas not 
served by housing groups."'' Finally, despite 
the valuable role private fair housing advo­
cacy groups play in eradicating discrimina­
tion, DOJ believes that the primary instru­
ment of dvil ri^te enforeement should be the 
Federal Govemment"' 

Other Major Cases and Interventions 
Cases of general public importance may be 

filed when the Attomey General can prove 
that more than one pereon was affected by a 
ditfcriminatory act"* General public import­
ance cases may involve statutory conflicte 
with State or local law, issues of law with 
m ôr implications for the FHAA, or dedsions 
affecting a large number of property ownere 
or businesses."' 

104 Ibid.. 

^ s ' o : . 2 u ^ . 2 0 l ^ : ^ ^ ^ lFairHou.ing-FairliXga..H, 

106 Ibid. 

107 Michael Wkiir; Vuatice •Sting' Finds Housing Discrimination." The Washington Post, June 22.1993, p. A6. 

^ ^ ' ^ 7 ^ ^ " ^ ' ^ i t t ^ ' ' ' " " f ' ' ^ ' ^ " ^ ^ ' ^ " « » ^ lFairHousing.FairLending(P.H)voJ.9 
no. 3.1 3.6, p. 7 ,Sepl. 1. 1993) (citing United Sute. v. Grille, No. 92.CV-76«69LDT (KD. Mich. j i Z 21. l i S ) 

109 Ibid., p. 8. 

no Ibid., p. 9 (quoting Paul Hancock). 

frhII?Sh!t!f '^!i ' ' t ' i : '"^u"'.^*<'"*^''- 1992),cert.den«d. 114S.a.68(1993).'n««»venthcin«it 
£ 2 n , r " ' ^ 7 " '"^'^ "»*»^'* ^ Metropolitan MUwaulu,^ 

o ^ r ^ ^ ^ ^ ^ " " " ^ k s t a t e d t h a t D O J n e ^ J s t o b r i n g t e s t i n g p n v ^ n s t o a r e a . 
ofthe Southeast, mcludmg Alabama, Arkanaas, Georgia, Kentucky, Louidana, MiadSppT^dZnesaS. 

113 HancockJune 1993 interview. 

'^6ti^^^!):S2^^^ 

201 



AlUiough pennitted by law to intervene in 
pnvate dvil actions, DOJ rarely exercises Uiis 
option. In fact, since Uie FHAA took effect 
DOJ has only intervened in Uiree cases; two 
alleging discrimination based on disability 
and one alleging discrimination based on fa­
milial 8tatus."'̂ Such intervention is rare be­
cause It requires a noiidelegable autiioriza­
tion fi-om Uie Attorney General certifyingUiat 
the cade is of public i-mportance."* Thus 
rather Uian -vait for Attomey General certifi-
ration, Uie Housing and Civil Enforeement 
i>ecbon̂ mereIy initiates ite own companion 
claim. The two claims are usually consoli­
dated by the court for discovery and tiiai, and 
often DOJ obtains an order that is entered in 
both cases.™ 

After reviewing the statutory construction 
one might surmise that DOJ avoids interven-
ing-in private dvil actions because the FHAA 
does not permit dvil penalties in an interven­
tion. AlUiough Uie Housing and Civil En­
forcement Section has never asked for dvil 
penalties in an intervention, DOJ is unwilbng 
to concede Uiat dvil penalties are unavailable 
m such an action.'̂ 2 As noted above, if DOJ 

beheves dvil penalties are warranted in a 
claim, the Housing and Civil Enforeement 
Section mitiates ite own claim instead of filing 
an intervention.'" * 

In lieu of intervention, DOJ has filed omi-
cus curiae briefs in support of private dvil 
actions, which tend to lend added credibility 
to Uie complainante' arguments."* DOJ has 
filed amicus curiae briefs in 23 private dvil 
actions. Of Uiese, 23 briefs were filed in sup-
portofplaintiflFsallegingdiscriminationbased 
oivhandicap 8tatus;5 were in support of plain­
tiffs alleging race discrimination; and 4 sup­
ported plaintiffs alleging discrimination 
based on familial status.'^ 

Chminai Cases 
As of December 8,1992, DOJ had filed 57 

cnmmal housing cases alleging illegal inter­
ference, eoerdon, or intimidation.'" Some-
times, HUD receives Uie initial complaint, 
which may involve, for example, assault and 
battery, cross-bumings, or firebombings. 
Thus It is crudal for Uie HUD intake person 
to recognize claims that may require a crimi­
nal investigation and immediately refer them 

116 Hancock September 1993 interview. 

117 DOJ Caaebad Daubase as of Dec. 6,1993. 

118 42 U.S.C. i 3613(e) (1988). 

119 Hancock September 1993 interview. . 

120 Hanrock 1991 interview, p. 15. 

l̂ r^LKSw^h l̂̂ S^^ 
grant the «une appropriate relief a ^ ^ L ^ ^ u ^*^: " ^ C-« 3614(e). the oo«n i , autboriid to 
r o r c i v U a « i o n s , : i u S r , 3 i S : ; . r n ^ , r ^ J r S ^ ^ 

122 Hanaxrk September 1993 interview. 
123 Ibid. 

>25 DOJ Caaekmd Database aaofDec. 6,1993. 

128 *DOJ Criminal Housing Cases Filed 19e9.1992.-
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to FHEO headquartera and then to DOJ.'" 
Most often, cases prosecuted by DOJ under, 
the criminal provisions are brought to the 
attention of the department from non-HUD 
sourees.'" 

Because these claims involve both criminal 
and dvil fair housing issues, DOJ and HUD 
must-coordinate their activities.'" In prac­
tice, if DOJ chooses to pursue a criminal 
investigation, then HUD will defer the fair 
housing investigation until the criminal in­
vestigation is completed or DOJ indicates that 
the dvil investigation may continue.'*" The 
HUD process will be deferred even if the delay 
will cause the investigation to remain open 
beyond the, statutory lOO-day timefi-ame. '̂ ' 

According to the HUD-DOJ memorandum ' 
of understanding, it is underetood that the 
pending criminal investigation is appropriate 
grounds for asserting that completion ofthe 
HUD investigation is "impracticable.""̂  Al­
though HUD is statutorily required to disclose 
fiilly to the parties in writing the reasons for 

a delay in Uie investigation,'" the memoran­
dum requires HUD to notify the parties in a 
manner designed not to jeopardize DOJ's 
crirm'nal investigati'on. 

Under the Bush administration, DOJ 
urged Congress to increase the penalties for 
cross-burning and certain other forms of 
illegal intimidation under the FHAA.'" For­
mer Acting Assistant Attomey General Bmce 
Navarro encouraged the increases in fines and 
penalties at the time, because "the message of 
hatred and violence that cross-bumings con­
vey inflicte enormous psychological damage 
on victims."'*" Although Congress has not 
amended the substantive criminal provision 
of Uie FHAA, in September 1993 Uie Fiiuse of 
Representatives passed legislation directing 
the United States Sentendng Guidelines 
Commission to amend the sentencing guide­
lines to enhance the penalties for criminal 
interference based on the defendant's discrim­
inatory motive, the iforce used, and the sever­
ity ofthe ihjuiy.'" 

^^^^t^r-^dt^z^^ 
128 AtUchment to DOJ Comments, p. 2. 

129 HUD may process a complaint under 42 U.S.C. } 3610(aXlXAXi) MQJWi .llo™„„ . i . «• v 
against coercion, intimidation, or interfeience found m 5 3617 ' °^ P'^ion, 

130 "Memorandum ofUnderstanding," p. 10; Hancock 1991 interriew. p. 22. 

133 42 U.S.C. S 3610(aXlXC). 

134 "Memorandumof Understanding," p. 10. 

^ . m . ' ^ ' ^ y ' t . t ^ . ' ' ' ' ' " ' " ^ ^ lF.irHou..ng.FairLendi«g(P.H)voL6, 

138 Ibid. 

(Sy*2'1e\?2?'S3H'irS'°'"'̂  
,K <L • ^^3) (paaaed aa amended by voice vote); 139 Cong. Rec. S12241 (daily ed. Seot. 22. 19M1 

LtSn̂ tit̂ STltfth"̂ ^̂ ^ 
mineaenateonOct.6,1993.thatwa8alsoreferredtotheSenateJudiciarvCommitt«ie < t ^ H . t . r ^ ^ i r Z Z ^ 

a/«.SentenangGu.dehnes for the United sute. Court., 18 UAC.app. H2H1.3,2H1.6.tJ^^^ 



AlUiough antidiscrimination laws such as 
***** '""^ ^ ^ constitu­

tional, "hate crimes" and the issue of pen­
alty enhancement have been addressed re-
renUy by Uie Supreme Court. Hate crimes 
have received attention because some defen­
dante have argued Uiat Uidr acts of eoerdon, 
intimidation, and/or interference are pro­
tected by Uie free speech clause of Uie first 
amendment 

In RA.V. V. City of St. Paul, the Supreme 
Cotirt struck down a dty ordinance that pro­
hibited the placement on any public or private 
property of symbols, objecte, or graffiti "which 
one knows or has reasonable grounds to know 
arouses anger, alarm, or resentment in oUiers 
on the bads of race, color, creed, religion, or 
gender "'™ AlUiough all nine Justices 
voted to defeat the ordinance, the mtg'ority of 
five held that the ordiniuice unconstitution­
ally prohibited otherwise permitted speech 
based solely on the subjecte addressed and Uie 
ideas expressed.'* Thus, it appean Uiat the 
firet amendment may limit the govemment's 
ability to restrict conduct that is singled out 
because of ite radal hostility."' However, Uie 
R-A.V, defendante were prosecuted by DOJ 
and convicted for the same crossbuming that 

was Uie subject of Uie city's prosecution, and 
Uie conviction was upheld by Uie eighUi drcuit 
in April 1994.'** 

Some fair housing scholare haVe asserted 
Uiat the dedsion in RA.V. may restiict the 
criminal interference provision of the 
FHAA. However, Uie Supreme Court has 
also addressed Uie issue of penalty enhance­
ment for hate crimes .1 a way that appears to 
leave the FHAA provisions intact In Wi8cr>n-
sin V. Mitchell. Uie Supreme Court unani­
mously upheld a State sentence enhancement 
provision that increased the maximum pen­
alty for perpetratora of certain crimes who 
select their victims because of the victim's 
race, religion, national origin, or sexual orien­
tation.'** The Court held that it is permissible 
for a sentendng judge to take into account the 
defendant's motives and radal animus to­
wards his or her victim, as long as ddng so 
proves something more than the defendant's 
abstract beliefs.'* 

Tlie FHAA's criminal interference provi­
sion continues to survive constitutional 
challenge after boUi RA.V. and Mitchell. For 
example, in a recent cross-burning case, the -
sevenUi drcuit rejected the defendante'argu­
ment that cross-burning is protected 

138 See, e.^.,RoberU v. United States Jayceea, 468 U.S. 609,628 (1984). 

.39 ^^^•OL2m.2,4UlS^)(^,,^s,PaulBias-Mot 

140 WL at 2542-50. 

141 Schwemm.Ia«;anrfLit«n/jo», }20J,p. 20-15. 

t42 U.3. V. J J i H . , 22 F.3d 821 (8th Cir. 1994); see also Attachment to DOJ Comment., p. 3. 

143 Ibid., }20J. pp. 20T15 to 20-16. 

144 113 S. Ct. 2194 (1993). 

145 IcL at 2200. 
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speech. Although the court stated Uiat 
CToss-buming is a form of expressive conduct 
the court found Uie government's prohibition 
of Uie conduct a permisdble, content-neutral 
regulation.'" The court statiid Uiat Uie crim­
inal interference providon of the FHAA is 
"aimed at curtailing wrongfid conduct in the 
form of threate or intimidation, and not to­
ward curtailing any particular form of 
speech.-'* Thus, Uie providon does not di­
rectly regulate speech, but rather fiirth'ere an 
important govemment interest unrelated to 
the suppression of speech, namely, the protec­
tion of fair housing righte. '*® 

Also, the Attorney General delegated to the 
Federal Bureau of Investigation's (FBI) Uni­
form Crime Reports Section the Attomey 
General's responsibility to collect and publish 
statistics on crimes motivated by hate under 
"̂̂^ Crimes Statistics Act passed in 

1990. The act applies not only to crimes 

against persons, but also crimes against prop­
erty, including arson and desbruction, dam­
age, or vandalism of property,'*' DOJ is re­
quired to collect data on crimes Uiat manifest 
evidence of prejudice based on race, religion 
sexual orientation, or ethnicity.'" 

Coordination with HUD 
Zoning and Land Use Cases 

As of December 16,1993, DOJ had filed 14 
cases allegingdiscrimination in zoning or land 
use laws. Of these, 11 cases alleged discrimi­
nation based on handicapped status; 2 alleged 
discrimination based on familial status; and 1 
case involved a combination of both bases.'" 
As of December 6, 1993, DOJ litigated and 
won Uiree cases, lost one case, and obtained 
consent decrees in four cases; two cases are on 
appeal, and two cases are still pending,'" 

AlUiough HUD is statiitorily required to 
refer all zoning and land use cases to DOJ, 

" ss'i;isS(«tc'?eK 
radal akimu. toward the vS)^^^ ^ "̂ ^ 

mhi.Ju,yin.tructions.TTjJ^Tco1?^^^ 

vuion focused impermissibly on the •ct,tnnn,nicnti^jnrSe i m ^ ^ ^ neuttd crmunal conspiracy pn-
defendant's intent to incite and pioduci iimnTnTn. S " ^ <=«»»*»nung rather than on the 
defendantonthechargeortrr^^fTr^l^l iT^^^ 
dre««sthe.ppIicatioLfaaiSJ^e„t?^^^^ 

. ™ A A c « « s i ^ h e e i g h t h ^ t X ' ^ t o ^ ^ ^ ^ 
^P^Courts,lFaifuoits^.F£irnS!^.TT^^^^ 

147 6 F.3d at 1250-51. 

148 /d. at 1250. 

149 W. 

" 2etSroa9lSS /̂l"^^^^^ 

b a « . l o n s e « a l o r i e n U t i o n . t L i d ^ « ^ ^ . t ^ ^ ^ ^ 
n i . . e « a l o r i e n U t i o n . . a p , o . e c t e t L ^ n i : r U ^ ^ ^ 

163 Ibid. 
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DOJ has discretion .to dedde if the inatter 
shonid be litigated '" DOJ may challenge an 
exclusionary zoning law without a HUD refer­
ral if the qtse involves a pattem or practice of 
behavior or raises an issue of general public 
importance. *" If the law does not qualify as a 
pattern and practice or general public import­
ance action, DOJ has the discretion to litigate 
any HUD-referred zoning or land use claims 
under the general discriminatory housing 
practice provision of the FHAA.'" 

According to the memorandum of under­
standing, HUD and DOJ have interpreted the 
FHAA as requiring referral to DOJ of sill 
challenges to zoning or land use decisions, as 
well as direct challenges to the underlying 
laws.'" However, if the zoning issue raised is 
"an andllaiy and insubstantial addition to a 
complaint . Uiat HUD has authority to ad-
dress," then no. referral is necessary if HUD 
can make a reasonable cause determination 
independent of the zoning issue.'" 

During the committee debates on the 
FHAA, strong oppodtion was voiced to .the 
provision ofthe FHAA regarding discrimina­
tion in zoning and land use cases. The oppod­
tion expressed concern that the FHAA as 
passed would be "used by advocacy groups. 

federal judges or bureaucrate to bust local 
zoning."'" The opposition wanted to require 
proof of a discriminatory intent before declar­
ing a particular zoning or land use law dis­
criminatoiy; in order to protect what they 
called "quintessentially a local govemment 
dedsion."'" However, by failing to require 
proof of intentional discrimination, the legis­
lative histoiy suggeste that Congress did hot 
wish to limit the scope of the zoning cases 
subject to DOJ review. 

Prompt Judicial Actions 
Although the FHAA grants to DOJ the ex-

dudve authority to litigate prompt judidal 
actions in Federal court as noted above, the 
daims require close cooperation between DOJ 
and HUD.'" In practice, DOJ, OGC, and 
FHEO partidpate in a conference call with the 
regional investigator to discuss the prelimi­
naiy information required tojustify a prompt 
judicial action.'" While DOJ is expediting the 
paper work, HUD will notify the respondent 
ofthe impending action. DOJ is iisually pre­
pared to send an attomey to court within 24 
houn tb request a temporary restraining 
order (TRO) or preliminaiy iî unction, but 
often such action is unnecessary, because the 
mere threat of a TRO will cause the defendant 

18S Compa«42U.S:c.J3610(gX2XC)u,.MJ3614(bXl)(A)(1988).3eechap. 10 fora lull discussion of HUD's policies 
on the legal ismies involved in zoning. . 

156 42 U.S.C. S 3614('a). 

157 Id. i 3814(b). 

168 "MemorandumofUnderstanding,*p.6. 

189 Ibid. . 

<"> the Judiciary, fair Houaing Amendment* Act of1988. lOOth Cong.. 2d sess 
1938. H. Rept. 100-711 reprinted in 1988 U.S.C.CAJ*. 2173. 2224 Oieieafter cited aa FHAA House CommUleie. 
Report). 

Wl Id. 

182 iVe 42 US.C. i 36ia(eXl)(1988). For a faU discussion ofthe legal fr^nework Ibr prompt judicial acUons, see chap. 

i!!^"!^/i*'^ interview,_p. 63. Ac»rding to HUD's OGC, the «.thorixation power ha. been internally defegated 
^ ? J ^ m "̂ '̂ ^ Cojuael to the As«st«nt General Counaelfor Fair Ho««ng. Now, the Assodate General Coin«l 
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to take the appropriate action without the 
court order.'"* 

As discussed in chapter 10, HUD and DOJ 
do not always agree on the evidence needed to 
obtain a prompt judidal action."' DOJ as-
serte that ite attomeys must be able to distain 
a meritorious claim in Federal court showing 
irreparable harm, and, therefore, it is not un­
reasonable to request some evidence of the 
merits before proceeding to court'" In order 
to maintain the claim for prompt judidal ac­
tion, DOJ needs some evidence indicating that 
a cognizable issue needs to be resolved.'" 
Thus, DOJ expecte HUD. to investigate the 
prompt judidal action claims as thoroughly as 
possible in the time available. 

However, according to HUD, DOJ's prompt 
judidal action standards, while not explidtly 
restrictive, have the effect of reducing the 
number of prompt judicial actions pursued by ' 
HUD regional stafT.'" Despite HUD's asser­
tion that the net effect of DOJ's standards 
resulte in fewer prompt judidal action re­
queste, the Asdstant Attomey General for 
Civil Righte, Deval Patrick, has stated, "Let 
me assure you that prompt action has never 
been delayed as a result of our request to HUD 
for information on the merite."'" He contin­
ued: 

We would alao take exception to a dum that our 
actiona have had the effect of holding down the 
number of prompt judicial actions which have bean 
aonght. In fact, on nomerous oecaaions, we have 
brought poaaible PJAa (prompt judidd actions] to 
Uie attention of HUD where we have racdved in­
formation about the need for possible immediate 
enforcement aetioii and we need Uie agency to 
begin investigation of a complaint'™ 

While it is tme that early in Uie FHAA's 
enforeement HUD rarely requested prompt 
judidal action of ite own accord, HUD main-

' tains Uiat DOJ's standards now have the ef­
fect of discouraging the use of prompt judicial 
actions. 

Prompt judidal action is an area of litiga­
tion in which DOJ may benefit finm the help 
of local U.S. ati»raeys. Althouj^ DOJ has 
been reluctant to use them in the past the 
Attomey General recenUy announced a plan 
to have U.S. attomeys handle prompt judidal 
action requeste."* According to one DOJ ofii-
dal, the success of the plan to se^ aasistahce 
from U.S. attomeys offices will depend on the 
amount bf time and resourees DOJ will have 
to train them in housing discrimination litiga-
tion."» 

DOJ obtained both a TRO and a prelimi­
naiy injunction under the FHAA in United 

164 Hancock 1991 interview, pp. 42-43. See also Stionft HUD OGC July 1993 interview. 

166 C.n,leW. WU«^As«date General Coun«^ UA Department of 

5rri?sioĴ°ĵ 5̂S3TSJrwr̂  
166 Paul F. Han<^k, Chief, Hbu«ng and Civil Enforcement SocUon. Civil Righu Diviaon. U.S. Department of Juatice 

Q.^^t^'p 4 " ^ ° * ^ '̂̂  « Hancock December 1993 inte^^TseeoteDOJ 
167 Hancock December 1993 interview. 

188 S ^ K. Pratt. I>|«ctor^mce of InveaUgationa. Offio. of Fair Hou«ng and Equal Opportunity, UA Department 
of Hou«ng and Urban Development, telephone interview. D«:. 20,1993 (hereafter dted a. Pratt D « 3 « m 3 
,mterview). 

189. ..DOJ Comment., p. 4: 

170 DOJ Comment., p. 5. 

l l i ^ u S ^ ^ r ^ ' " ^ ^ Houaing-Fair Lending (P-H) vpl. 9, no. 6, 

172 Hancock 1991 interview, p. 37; Hancock December 1993 interview. 
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States tt. BltickwelO''̂  This early attempt at 
fully ex ercising this power encountered a par­
ticularly recaldtrant defendant'̂ * The case 
involved an African American family who con­
tracted to buy a house, afler which the white 
ownere leased the property to a white fam­
ily."' The would-be buyer filed a complaint 

. Mdth HUD, which in tum asked DOJ to obtain 
a TRO.'" DOJ obtained the TRO"' and, later, 
a preliminary injunction preventing the sale 
or rental ofthe house to anyone other than the 
complainant; the owner failed to comply and 
was ultimately dted for contempt'̂ * 

The case was tried before an ALJ who found 
for the complainant and awarded monetary 
relief of approximately $75,000, including a 
$10,000 dvil penalty.'™ The owner failed to 
comply with the ALJ decision, and DOJ filed 
a petition to enforee the order with the court 
of appeals, which upheld the ALJ ruling.'*' 
While undoubtedly ia trying episode for the 
complainant, the case gave DOJ the opportu­
nity to demonstrate ite willingness to pursue 

FTIAA protections exhaustively on behalf of 
victims of disd-imination. 

Table 11.3 represente DOJ's prompt judi­
dal action caseload as of December 6,1993. '*' 
As the table indicates, half of the action? are 
resolved either through settlement or condli­
ation.'** The table also shows that 14 ofthe 35 
actions filed alleged discrimination based on 
family status, and 13 ofthe 35 actions alleged 
discrimination based on handicap discrimina­
tion. 

Enforcing Conciliation Agreements and 
Subpoenas 

The FHAA requires that, "whenever the 
Secretary has reasonable cause to believe that 
a respondent has breached a conciliation 
agreement the Secretaiy shall refer the mat­
ter to the Attomey General with a recommen­
dation that a dvil action be filed . . . for the 
enforcement of[the]agreement"'" Underthe 
regulations, the General Counsel has been 
charged with the obligation to make such re­
fenals.'"* 

173 See HUD v. Blackwell, 2 Fair Housing.Fair Lending (P.H) 125,001. at 25,004 (HUD ALJ Dec. 21,1989) enforced 
908 F.2d 864 (Ilth Cir. 1990). . •« . 

174 D(W requested prompt judicial action ia three earlier cases, but in one election case a conaent decree waa entered, 
and the other two cases were conciliated making the prompt judicUl actiona unnecessary. 

17B HXH) V. Blackwell, 2 Fair Housing.Fair Lending (P-H) at 26,003. 

176 fd at 25,004. 

177 The district court issued anexparU temporary restraining order on July 28,1989, orohibiting respondent from seU-
ingor leaamg the bouse or implementing any lease executed subsequent to the contract of aale with the complain-
ante. . ^ 

178 HUD V. Blackwell, 2 Fair Housing-Fair Lending (P-H) at 26,004. 

179 U at 25,016-17. 

180 HUO V.BlackweU. 908 F.2d 864. 

181 DOJ Casefea d Database as of Dec. 6,1993. 

182 The power ofa promptjudicial action is fimher supported by a partial list of temporary lertraining onler (TRO) 
aaaigamente piw.ded by HUD. The partial Urt of TRO asaignmente to OGC attorney, indicates that HUD inves­
tigated 67 com|.'amte requiring pninpt judicial artions between June 1991 and July 1993. Cleariy, most of these 
chums were either resolved or dropped by DOJ prior to the filing ofa promptjudicial action. See Jonathan Stnmg. 
I ^ " " ^ Housing Utigation. Office of Equal Opportunity and AdminiMnUve 
Law. U.S. Department ofHouaing and Urban Deelopment, letter to Frederick laler. Deputy Director, Office of CivU 
Kighta Svahiatun. U.S. Commission on Civil RighU, July 6, 1993. 

183 42 U3.C.J 3610(c) (1988). 
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fAHlh 1 1 3 

D()J fro.npt J u d . c j l Actions. 31}? H9 1?/(i/9,l 

Status as of 12/6/93 
Settled without filing 
Motion to dismiss filed 
Case dismissed after condliation 
Consent decree in election case 
Consent decree in zoning case 
TRO granted, PI granted. 

case dismissed 
TRO granted, PI granted, 

consent decree 
TRO granted 
TRO granted. PI granted 
TRO granted. Pt denied 
TRO denied, complaint filed 
TRO denied 
A U decision affirmed 
United States won in election case 
Total -

Source; DOJ Caaeloed Oetabaaa. 

nutMlLstkM, ofdberMutlon 

Race 
1 
1 
1 

1 

6 

The Attomey General has discretion, as in 
zomng and land use refenals, to file a dvil 
action against the respondent for breach ofa 
conaliation agreement'" If the Attorney 
General chooses to pursue Uie claim; DOJ 
must commence a dvil action no latin- Uian 90 
days afler U»e date Of refenal."" If Uie Attor-
neŷ General does not pursue enforeement Uie 

ĥ rh K K "^"""^ P"*"* 'grieved 
by Uie breach to pursue aprivate civil enforce­
ment of Uie agreement '«* 

Famly 
statue 

2 

4 
2 

Handier 
7 

Nation^ 
origii 

1 

1 

1 
2 

1 

2 
14 13 

Total 
11 
1 
6 
2 
1 

1 

2 
2 

' 2 
1 
1 
2 
1 
2 

35 

^Although the regulations indicate Uiat 
^ win submit all condliation breaches to 

11 «'t«mPt» to resolvebreaches inter­
nally before notifying DOJ to proceed in Fed­
eral court ""However, if HUD cannot resolve 
DSĴ  7S.r ^"'''^ to DW. DOJ's Housuig and Civil Enforeement 
Section has one paralegal who regularly mon­
itors compliance wiUi HUD oidere. including 
concUiations. If DOJ receives infomuitioJ 
about an alleged condliation breach before 
HUD IS notified, DOJ consulte wiUi HUD to 

184 24 CF.R. » 103.335 (1993). 

185 42 U.S.C. }36l4(bX2XA) (1988). 

188 /iU3614<bj<2XB). 

187 / i S3613(BX1XA). 

1« 24 C.F.R. , 1^.335(1993) .S .o .„ Han«k 1991 mterview. p. 60. 
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determine the appropriate method for pro­
ceeding."" 

Whenever possible, I OJ tries to avoid a 
court proceeding, because civil actions are 
costly and time-consuming for the aggrieved 
party, who often needs compliance as soon as 
possible, and for the Govemment as well. 
Since the FHAA became effective, DOJ has 
only filed five conciliation enforcement cases, 
all of which alleged discrimination based on 
familial status. ' Instead of proceeding di­
rectly to court, DOJ has submitted, some 
breaches for binding arbitration, which often 
resulte in a quicker resolution of the mat-
ter."" 

HUD believes that conciliation breaches 
need more attention."" If respondente know 
that condliations will be enforced vigorously, 
they may bp less likely to breach an agree­
ment. In aadition, complainante may be more 
willing to condliate if they are confident that 
the agreement will be enforced strictly. For 
these reasons, OGC has offered openly,to seek 
enforcement of conciliation agreements in 
Federal court, rather than requiring D O J to 
litigate condliation breaches."*" According to 
HUD, the authority to enforce breaches in 

conciliation agreements could be delegated to 
OGC without a change in the stetute. "** 

In addition to pursuing referrals from 
HUD, the Attomey General may seek enforce­
ment ofa subpoena issued by the Secretory or 
issued on behalf of any other party, including 
the defendant'^ Subpoenas are issued to aid 
in investigatiqns ahd hearings in administra­
tive or judidal proceedings on behalf of H U D 
or any party ih a HUD proceeding.'** In addi­
tion to ordering enforcement of the subpoena, 
the court may award reasonable attorneys' 
fees and coste to the prevailing party other 
than the United Stetes, and may hold the 
United Stetes liable for attorneys' fees and 
coste pursuant to the Equal Access to Justice 
Act'"^ : 

Appellate Litigation 
As of December 6.1993. DOJ has litigated 

24 ALJ decisions in Federal appellate 
courte. DOJ is ultimately responsible for all 
appellate litigation, including petitions to re­
view and enforee HUD ALJ ordere and deci­
sions of the Federal courte. However, because 
HUD has a vested interest in appellate pro­
ceedings, DOJ is permitted to authorize HUD 
to litigate "in appropriate cases" subject to 

im "Memorandum of UndcnrtandifiK," p. 7. \ 

ItM DOJ Caaeload DalabaMO aa »r ne'e. K. 19».) 

lUt Hanax:k 1991 interview, pp. fil-fi2. 

\M Harry L. Carey, Aiwinlan. vlrt̂ nural CouniMil for Fair HouunK, Officeof Equal Oppununity and Administrative Law, 
US. Deparimant of Housing and Urban Development, interview wnh HUD OGC ia Waahington, D.C. July 2,1993 
(hereaa«r cited as Carey. HUD OGC July 1993 intenriew). 

IB3 Ibid. 

IB4 Ibid. 

196 l2U.S.C.}.'UJ14(c)(19H«);24C.FR. U03 60(Xb)a993). 

I9A SchiiemxB,Law andLitigation. i2*i.4, p. 26-29. DOJ may only pruoeed for enforcenent ofa subpoena in the district 
- court in which the pemon 'resides, was aerved. or transacts busintas.*. 42 U.S.C. i 36l4<c) (1988). ^ 

197 ;d.}3«14<dX2);28U.S.C.}2412(19HH) 

iwi DOJ Caseload Dalabaite as (if Dec. 6, 1993 
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DOJ's ultimate review.'* As noted above. 
DOJ has not authorized HUD to litigate any 
appeals, but the memorandum of linderstend-
mg provides guidance for delegating responsi­
bility in such instences.*" 

Judicial Elections 
In a majority of cases, parties have elected 

to proceed in district court rather than pureue 
an administrative proceeding handled by 
HID. As of October 14, 1993, parties have 
elected to proceed in Federal court in 369 of 
619 charges issued by HUD, or in approxi­
mately 60 percent ofall HUD charges.?'"' 

Respondents have made the elections in 79 
percent of the cases where election oc­
curred.^ As of October 14,1993, respondente 
in 268 charges elected to proceed in Fedieral 
court, as compared to 77 complainante. In 24 
charges, both the respondent ahd the com­
plainant chose the judicial forum.^ 

Table 11.4 represents the number of elec­
tion charges processed by DOJ as of December 
6. 1993.-"̂  The teble indicates that DOJ adr 
dressed 293 election charges and resolved 166 
by consent decree.̂ "* Based on these figures. 

only 17 cases went to court 16 ofwhich ended 
ultimately in a judgment for the United 
Stetes. 

Congress did hot antidpate the high nunn­
ber of judicial elections, but instead expected 
that the administrative forum would serce the 
best intereste of the litigante.̂ "** Thus it is 
important to understend why the parties, es-

• penally the respondente, are electing a judi­
dal foriim. 

Aggrieved parties may find elections pref­
erable because proceeding in Federal court 
provides potential recovery of punitive dam-
ages.̂ ^ In addition, even if the case does not 
actually proceed to court, the threat of puni­
tive damages may raise the amoiuit of money 
a complainant can receive in a settlement 
However, because it is difficult to prove the 
level of intent required to warrant punitive 
damages, the possibility of obtaining punitive 
damages may not adequately explain the high 
percentage of elections made by plainti^. 

In light of the case backlog in most Federal 
district courte, respondente may elect judicial 
proceedings as a tectical move to slow the 
progress of the case.™* Howeyer, defendante 

'Memorandu.-n (if Understanding,' p. 9. Fora full discussion of HUD's interest in appellate litigation, aee dap. 10. 

'̂ >j .Vxnrding toCamle W. Wilson. Associate Cieneral Counsel for Equal Opportunity and Admisstrative Law.SUD's 
OGC has requested authorization to litigate at least one'appeal, but OOJ denied OGCa requeat. Carole W. Vilaoa. 
.̂ wooate General Counsel for Equal Opportunity aad Administrative Law| US-DepartmentofHousing and UTrban 
Deveiopment. interview with HUD OGC in Washington. D C . Dec. 15.1993 (hereafter cited aa Wilson. HUO OGC 
December 1993 interview). 

.1)1 Janet Rouamba. docket clerk. OfTice of Administrative Law Judges, telephone interview, Oct. 14, 1993 (heivafter 
ated u Rouamba interview.i. According te Paul Hancock, DOJ initially anticipated that onlT23 percent of tin par­
lies would choose to proceed in Federal court. See Hancock 1991 interview, p. 10. 

jir^ Rouamba interview. This flgnre represente the 268 charges in which only the respondent ejected a judicial fbrum 
an J the 24 charges in which both parties elected te.pioceed in Federal court. ComplainanUeiected in 27 peraent of , 
che î tal charges, including tbe 24 charges in which both parties made electiona.'Hms. there is a 6 percent oierUp. 

:iu Ibid. 

Hi* OOJ Caseload Database as of Dec. 6, 1993. 

2i» This figure inchides 3 consent decrees which were filed but not entered by the coart as of Dec. 6, 1993. 

i<>> FH.AA HouaeCommitter Report. 19f»U.S.C.CAy.2173,2178. 

SI' Hancock 1991 interview, p. 67. 

.1* Ware. "New Weapons.* p. 69. 

a » .T)id. . -



l A H i I n 'I 

DOJ ll.'ctioii C.iM'S. :t/l?/H!) ^?IGIi}^ 

Famly NatkNMl Combined 
Stable ae of 12/6/93 Race status Handicap Sex origin Religion basis Total 
Case to be filed 3 4 4 .— — — 1' 12 
Pending 17 48 12 2 1 2 4» 86 
Settiement 1 1 2 —. . — — 1» 5 
Consent decree 24 114 18 3 2 — 5* 166 
Charge withdrawn — 

• — 
1 — — — — 1 

Charge not filed 

— • 
- ' 1 - - 1» 2 

Motion tp dismiss granted — — 1 — — — — 1 
Dismissed and intervention on appeal 

— • 
— — 1 — — — 1 

Summary Judgment for U.S. 
& pending remedy — 1 — —' — —" — 1 

Summary Judgment & damages for U.S. — 1 — — — ' — — 1 
Summary Judgment for U.S. on liability 

with partial consent decree & damages — — 1 — -. — — 1 
Stipulated Judgrhent 1 1 — — — — — 
Judgment for U.S. 2 8 — — — — 1* 11 
Judgment for defendant 1 —, 

• — 
— _ .. . 

— • • • 
1 

Judgment.for defendant, consent decree — 1 — — — 

— • 
— . 1 

Judgment for defendant 
reversed on appeal — 1 — — — — — 1 

Totel 49 180 40 6 3 2 13 293 

Souro«: OOJ Caaaload Oatabaaa. . 
' Baaad on both a«x and familial atatua. 
' Thr«« baaad on raca and familial atatua; ona baaad on raca and national origin. 

* Entarad In a charga for allegad intarferance in tha enjoymant of housing righte. 
* Two based on raca and aax; ona baaad on.raca and familial atatua: ona baaad on aex 
and handicap; and ona baaad on a charga of interfaranca with enjoymant of houairig 
rightii. 



proceeding in Federal court must defend 
themselves against tiie United Stetes and the 
skills, resources, and experience of DOJ 
which Uiey perceive to be ovenvhelming or 
intimidating/'" Despite tiie fact tiiat HUD 
attomeys have developed equal expertise in 
litigating housing matters since the FHAA 
went into effect, the perception remains that 
DOJ is a more formidable opponent because 
DOJ attorneys have been litigating fair hous­
mg cases since 1968 under tiie original Fair 
Housing Act. Indeed, as table 11.4 indicates, 
oyer half of the election cases filed by DOJ are 
resolved prior to an actual courtroom trial. 

Defendants may also choose a civil court 
proceeding based on tiie fear that flUD ad­
ministrative law judges are biased in favor of 
the OGC attomeys litigating the cases,='" de­
spite the fact that the AUs' decisionmaking 
procesŝ is functionally separate from HUD's 
OGC. In addition, because tiie Secretary 
has recently increased the use of his review 
authority to reverse adverse AU decisions, it 

-might appear to respondente tiiat the Secre­
tary, as tiie final arbiterin the administrative 
fonirn, is also biased in favor of the OGC 

attorneys.="> The high number of elections 
may simply result from the fact that both 
parties are more familiar and thus more com-
forteble with civil court than with administra­
tive proceedings.̂ '* 
^ Because an examination of cases filed in 
botii forums reveals no significant advantage 
to having a jury serve as the factfinder in fair 
housing cases, the administrative process 
"̂ f̂ y prove to be a better forum for both par̂  
ties. Administrative fomms are less expen-. 
sive and more expeditious tiian Federal court 
proceedings. In addition, both parties may 
benefit from decisions made by administra­
tive law judges who are selected based in part 
on their expertise in housing law. 

Altiiough the FHAA requires DOJ to file a 
claim in every election,=̂ '« DOJ has retumed 
a few election charges for further investiga­
tion by HUD.=̂ '̂  Altiiough FHAA regulations 
provide that DOJ may consult witii tiie Gen­
eral Counsel if new court decisions or new 
evidence affect HUD's initial reasonable 
cause determination.̂ "* OGC finds it trou­
bling that DOJ refuses to proceed in some 
cases.̂ *'" OGC asserts that DOJ returns 

210 Ibid. For example. DOJ has more financial resources than HUD (« H„v„, , v. 
caaes. Hancock June 1993 interview. hmng expert witnesses in election 

211 StnioB. HUD OGC July la93 interview. 

2K 24 C.F.R:§ 104.140(1993). 

213 See chap. 10 for a fiirther diafli»,ion ofthe Secretary r,.view process. 

2M Hancock 1991 interview, p. 67: 

218 42 U.S.C.J 3612(0) (1988). 

- the FHAA teokefre«'X s t „r^iS^^^^^^^^^^^ 

218 24CJ.R.U03.4la(e)(1993). 



elected charges when DOJ.does not agree with 
the substantive issues involved in HUD's rea­
sonable caiise determination,"" However, 
Dpj maintains that it only retums an elected 
HUD charge when new information makes 
filing a claim inappropriate or frivolous."' 

- While DOJ acknowledges that it must support 
the Secretery's reasonable cause determina­
tion, DOJ argues it must also fulfill ite obliga­
tions to the Federal courts to file only soimd 
claims.2" 

DOJ and the Newly Protected 
Classes 

DOJ's top priority in the enforcement of 
protections for disabled persons has been the 
challenge oflocal zoning laws used to block the 
construction of group homes for disabled per­
sons."̂  DOJ filed ite first disability-based 
claim in June 1989 against the city of Chicago 
Heights, Illinois, which had denied a special 
use permit to constmct a group home for 15 
mentally disabled adults.*̂ * DOJ charged 
that the denial was based on the handicap of 
the residents, in violation of section 804(f) of 
the FHAA."° To avoid further litigation, the 

city signed a consent decree, without any ad­
mission or concession of liability, granting the 
permit and awarding$30,000 to the builder as 
partial reimbursement for coste."" 'The city 
also agreed to place $15,000 in an escrow 
account to be distributed evenly among the 
first 16 residente of the facility as compensa­
tion for the delay causedby the discriminatory 
act"^ In addition to litigating denials of 
building permite for group liomes. DOJ is de­
veloping policy by challenging municipal 
"spaicing" requiremente that limit the distance 
between group homes.""-In one such case in 
which DOJ intervened, a local law required 
that all community living arrangemente must 
be located at least 2,500 feet apart"° In 
granting summary judgment for the plaintiffs 
on the issue of Uability, the district judge 
stated that the zoning board's "strict adher­
ence to a rule that has the effect of precluding 
handicapped individuals from residing in the 
residence was precisely the type of conduct 
tiiat Uie FHAA sought to overcome."'*' 

DOJ also litigated a claim agieunst menibers 
of a homeowners' association for using a 
restrictive covenant to prevent a homeowner 

220 For a full discuaaion of the substantive issues involved in retumed election charges, see chap. 10. 

221- Hancock December 1993 interview. 

222, Hancock December 1993 interview. 

223 Rich, p. 1344. 

224 United SUtes v. City of Chicago Heighte, 2 Fair Housing-Fair Lending (P-H) 119,369, at 19,661 (NJ). HI. Jan 16 
1990) (consent decree). 

225 Id. at 19,651. 

228 Id. at 19,562. 

m Id. 

228 Hancock June 1993 interview. 

229 United States v. VUlage of MarshaD. 787 F. Supp. 872,873 (WJ). WU. 1991) (summary judgment). 

230 Id. at 879. ' ~ 
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S?i ^"."'"^ ^ • eroup home for tiie dis­
abled Another DOJ case challenged an 
owner's refusal to negotiate tiie sale ofa house 
to an organization tiiat provided group homes 
for leaming disabled children.**" 

In the early years of the stetute, DOJ 
brought four cases involving the new fair 
housmgproUictions for individuals recovering 
from drug addictions or alcoholism."" DOJ 
obtained mixed resulte in United States v 
bouthem Management Corp., a test case de­
signed^ estiiblish the righte of persons recov̂  
enng fitim addiction.*̂  The lower court mled 
tiiat individuals recovering from drug abuse 
and partiapating in a treatinent prograih dre 
covered by tiie FHAA.^ The court issued an 
injunction barring property owners from 
refusing to rent to individuals who had com­
pleted a year in a drug treatment program 
who were drug free for a year, and who were 
entenne Uie reentry phase of their treat-

L f'd'iî on to Uie jury award of 
foJ'/w, "™Pe""atory damages and 
526,000 in punitive damages, the district 
court assessed a $50,000 civil penalty for dis­

crimination against participante in a county-
mn treatment program considered to be drug-

On appeal, tiie fourth circuit vacated the 
. entire monetiiry award, but still affirmed the 

injunctive relief and liability determinai 
tions. The fourUi circuit added Uiat protec­
tion from discrimination for individuals recov­
ering from addiction "does not per se exclude 
from Its embrace every person who could be 
considered a drug addict," but is instead de­
signed to recognize addiction as a disease that 
may be treated tiirough rehabiUtetion 
Thus, tiieFHAA extends protection toindivid-. 
uals wiUi a history ofdrug or alcohol prob­
lems, if tiiey discontinue using drugs or ala>-
hol and participate in recovery or a 
reh^litetion program."" DOJ has defended 
Uie FHAA against two challenges to ito consti-
bitionality based on ite coverage of family 
stetus. In Seniors CiuU Liberties Association 
0. Kemp, the Ilth circuit affirmed a lower 
court mling that Uie ovcr-55 provisions of Uie 
FHAA are well witiiin Congress' commerce 
clause power and do not violate any of the 

231 R>d».p. 1345 (citing United SUtes V Scott. 788 P 9„n„ is«/ 
^'^^^^.lourproce^^^r^^f^^^;':^^^^^ 

232 Rich.p. 1346(citingUnitodSUtesv.Saxonvii|eRealty CjV.90.1274^MAmiLr ,v. „ 

233 Rid.̂ 0 y-uK PU , ~''y'''-*-'<*-^2744MA(D.M«is.Dec.20.1991)(oon.e»tdecree)). 

J ^ m L ' J r c T ^ S S ^ ^ ^ - ^ - ^ .Ji-rimination. Se. 42 U.S.C. 

" ^ ^ing-Fair Lending (P-H) 1 16.661 at 16,338 (E.D. V . 

23B W 

237 7dL 

239 /<lat923. 

»« «UAC.J3«02(W(I-w.CoH.p.l983and9upp 1993)S«ni«P/r..a«7 
2173.2183. ^'^^'•^''"^^BoumComnutteeReport.JSaaUS.C.CjLS. 
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constitutional ri^ts of property owners.**' In 
Februaiy 1993, the 10th circuit also rejected 
a similar constitutional challenge to the 
FHAA raised by the respondente on appeal 
from an A U decisioh.̂  Tlins, DOJ is confi­
dent that the FHAA will continue to resist 
constitutional challenges.̂  

The migority of family status cases involve 
either "adulte only* policies or unit occupancy 
limits adversely affecting families with chil­
dren. Since Congress recognized that ceitein 
housing unitt.1 catering to older persons should 
be exempt from the familial stetus provisions, 
so as not to adversely affect the righte of older 
residente^ it is imderstahdable that most 
litigation over 'aihilte only" policies involves 
defendante who daim exemption as housing 
providers for older persons. ' 

Remedies 
After the passage of the Fair Housing 

Amendments Act (FHAA). DOJ moved 
quickly to assert ite new opportunity to seek 
monetery relief by filing two cases the day 

after the FHAA became effective. In both 
cases, DOJ sought monetary damages for the 
alleged pattern or practice of racial discrimi­
nation in apartment rentals.^ 

In United States v. Rent America, Corp., the 
court mled r.ot only that the Govemment was 
entitied to request monetary relief fbr actual 
damages, damages for emotional distress, and 
punitive damages,̂  but also that such relief 
could compensate for discrimination occur­
ring before the FHAA became effective.'*' 

DOJ computes and.recommends damage 
awards based on the seriousness of the viola­
tion. In this assessment, DOJ considers the 
extent of the ii\juiy to the aggrieved parties, 
induding out-of-pocket coste and emotional 
distress.^ DOJ tends to combine all of the 
separate damages together to judge the over- T 
all value of the case. In addition, DOJ always 
assesses the defendant's financial re-

240 

sources. 
Since the FHAA became effective Mareh 

12. 1989, through May 1994, DOJ won 
$29,651,645.72 for victims of discrimination 

241 Seniora Civil LibcfUes Aaa'n v. Kemp. 761F. Sapp. 1628 (MJ). Fla. ISSlXaffd, 966 F.2d 1030 (Ilth Or. 1992). The 
court also dismissed constitutional challenges based on vagueness of the act and taking of property witboat just 
compensation. i . 

242 Morgan v. Secretaiy ofHUO, 986 F.2d 1461 (lOthCir. 19931.0̂ ;̂ inpart,no'g in part HUD v. MorgBn.2 Fair Hous­
ing-Fair Lendii«(P-H)126.008 (HUD A U July 26, 1991X 

243 Hancock June 1993 interview. 

244 42U.S.C.t3607(bXl)-(3)(1988). 

246 Rich. p. 1338 (citing United States v. Rent America. C>>rp.. 734 F. Supp. 474 (SJ). Flo. 1990) and VJtad Stat«s v. 
KKnkner. DOJ N*. 176-39-26 (D. Minn. Dec 19.1989) (caaaent decree)). 

247 

246 United SUtes v. Bent America. Corp., 734 F. Snpp. 474,482 (SJ). Fla. 1990). Schwemm thinks the law foila to ex­
plain clearly whelW or not OOJ can reqaestponitive damage* oil twhalfofanoninteiTemngaggrieyri 
the pnvioion aOoaring for 'otlicr appropriate celief.*. Schwemm. Law aad Litigation. i26.2(6XeX p. 26-21. 

The eoart applied the three-port teat uaed in Brwfley y. Rî mond Sdwoi Bd.. 416 VS. 696 (1974) raqniring oon-
aideration of: *(a)the natura and identity of tha parties. (b)the nature of tbcir ri^to. and (c)the natore ofthe impact 
ofthe change ia the la w u pon thoee righto:*. 734 F. Sapp. 474.479-80 (Sj). Fla. 1990). It appears that the penalties 
mqr apply ratnaetively only ifthe snbstontiw aspecU of the discriminatoiy acte weic abo impeimisa^ 
old FHA. otherwise, defendants sobstontive li^ta mi<tht be deprived. 

248 Hancock June 1993 interview. 

24a Ibid. 
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in 271 cases where damages were awarded,™, 
including $20 million from the New York City 
Housing Authority.^* Fair housing groups 
received $586,500 in 23 of these cases, and in 
11 cases other aggrieved parties received 
awards toteling $326,221.^ Civil penalties of 
$719,100 were assessed in 26 cases.^ 

While DOJ has succeeded in winning com­
pensatory damages for the victims of housing 
discrimination, it has been considerably more 
difficult to obtein punitive damages and com­
pensation for emotional distress suffered by 
the aggrieved parties. Recently, a district 
court judge drastically reduced a jury award 
of damages for emotional distress and puni­
tive damages in a private (non-DOJ) civil ac­
tion.'*' The jury in Darby awarded the plain­
tiffs $200,000 in compensatory damages, 
including over $185,000 for emotional dis­
tress. The judge reduced the compensatory 
award to $50,000, in order to reduce the jury's 
award for emotional distress, because it far 
exceeded the damages awarded in other hous­
ing discrimination cases. In addition, the jury 
had awarded the plaintiffs $250,000 in puni­
tive damages that the district judge reduced 
to $50,000, because the jury award was not 

foimd to be reasonably related to the reduced 
amoimt of compensatory damages.^ 

DOJ has also succeeded in obtaining dam­
ages for fair housing organizations. These 
awards not only compensate fair housing 
groups for the testing they conduct, but also 
include compensation for future fair housing 
training sessions they may conduct for a 
defendant's personnel. As a matter of policy, 
DOJ has pursued damages "for private fair 
housing groups who played important roles in 
uncovering the alleged discrimination in­
volved... . "^ 

Although ih the view of one DOJ official, 
"The most significant awards of monetery re­
lief have come in cases involving race discrim­
ination,"^^ awards have also been made in 
cases where members of the newly protected 
classes were the plaintiffs.^ However, espe­
cially in group home situations, injunctive 
relief is more important to the aggrieved par­
ties."* 
. Ih addition to monetery relief, DOJ also 
requeste affirmative measures to prevent fu­
ture or continuing discrimination,^ Affirma­
tive relief may include requiring a defendant 
to advertise a nondiscriminatory policy, con­
duct fair housing sensitivity training for 

2S0 Attachment te DOJ Oimmente, p. 3. 

261 Davis V. New York City Houaing Auth., Nos. 90-CIV4)628(PNL), 92-CIV-4873(PNL), 1992 U.S. Dist LEJCIS19966 
(S.D.N.Y. Dec. 30,1992). Under the consent decree, HUD ia required te iaaue 200 Section 8 housing vouchers for tiae 
in the private housing industry. The $24 million award is calculated baaed on thu estimated value ofthe vouchers 
over a 16 year period. 

263 Attachment te DOJ Commente, p. 3. 

263 Ibid. 

264 Darby v. Heather Ridge, 827 F. Supp. 1296 (E.D. Mich. 1993), denying motionfor new trial, granting, in part, motion 
forremittur. 8067.Sapp: 170(1992). 

2S6 Id. DOJ continues te.asaert that *enK>tk>nal distress and punitive damagea 

268 Rich, p. 1348. 

267 Ibid. This result is conaiitent with DOJ's litigation priorities. 

2S8 Ibid. 

269 Ibid. 

280 42 U.S.C. ! 3614(dXlXA) (1988). 
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employees, adopt objective criteria to screen 
rentel applicants, or maintein records on the 
race pf applicante.̂ ' 

DOJ often requires apartment buildings to' 
post listings of the cost and availability of 
apartmehte to make it more difficult for hous­
ing providers to give false infonnation about 
availability and prices.''̂  DOJ also asks for 
periodic reporte, sometimes including a pho­
tograph of the listings, to ensure continued 
compliance with the enforcement order.^ 

Funding and Resources 
llie Housing and Civil Enforcement Sec­

tion is headed by a section chief and three 
deputy chiefs.*" To enforce the FHAA, the 
Housing and Civil Enforcement Section was 
initially authorized to hire 33 people to serve 

as attomeys, paralegals, and clerical sup̂  
port^ At the end of FY 1990, the section 
consisted of 26 attomeys, 4 professional staff, 
and 9 clerical stefF.^ By the close of FY 1991. 
the section had an operating staff of 30 attor­
neys, 6 professional staff, and 10 clerical staff 
members.*" At the dose of FY 1992, the siec-
tion had a $6,357 million budget,*̂  and con­
sisted of 37 attorneys, 9 prcfessional staff, and 
10 clerical 8tefr.*"The Civil Righte Division 
budget for FY 1993 was $52.7 million, ofwhich 
$6,415 million was intended for housing and 
dvil enforcement*̂  The Housing and Civil 
Enforcement Sectioii stefTfor FY 1993 totaled 
58, including 33 staff*attorneys.*̂ * 

The FY 1994 Civil Righte Division overall 
budget was $59,956 million, with Housingand 
Civil Enforcement receiving $9,283 million.*" 
In December 1993 the Attomey General 

281 Schwemm. Housing Discrimination Law. p. 288. 

262 Hancock 19i91 interview, p. 57. 

283 Ibid., p. 58. ; 

264 Paul Hancock. Chief. Housing and Civil Enforcement Unit. Civil Ri^te Divisinn, U.S. Depaitrntot of Justice, letter 
to Suzanne Crowell, director. Fair Housing PiDjecl, U.S. Commiasiott on Civil Ri^te, Apr. 1,-1993. 

265 Ware, "New Weapons.* p. 58. 

288 *Civil Righte Division Historical Tracking of Full-Time Permanent Î Mitions,* supplied by the Department of Jua­
tice. Nov. 12,1993. 

287 Ibid. 

268 DOJ 1994 Hearings, p. 667. Between November 1991 snd September 1992 DOJ devoted a considerable omoant vt 
time and resourcea to the investigstion of race discrimination in moitgage lending in the Decabir Federal Saving* 
and Loan Ass'n caae. DOJ 1994 Hearings, p. 686. 

269 *Civil Righte Division Historical Tracking of Full-Tlme Permanent IViaitions,* supplied by the Department of Jua­
tice. Nov. 12.1993. 

270 DOJ 1994 Beivings. p. 666. 

271 Psnl Hancock, Chiet, Housing and Civil Enforcement Unit. Civil Righte Division. US. DepartatentofJiutioe. letter 
to Suzanne CroweD, director. Fair Housing Project, U.S. Conmiission on Civi] Rights, Apr. 1.1993 (heiWler cited 
as DOJ submissKm letter). 

272 S K Jean Chiponros. Budgrt Analyst. Budget Office. Civil Righte Division. V S . Department of Jnatka. telephooa 
interview, Aug: 16,1994. See also *Civil RigfaU Division Fnnd Tracking Chart Enacted Levels,* snp^ied fagr the 
Deportment of Jastice, July 1.1993; DOJ ;9M ffsohi^s, p. 667. 
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steted thatshe had reallocated $1.1 million of 
Uie FY 1994 budget to the Housing and Civil 
Enforcement Section."' The reallocation was 
used to flind 18. new steflT positions for the 
section.*'* 

Until the introduction of the election pro­
cess, DOJ atte'meys in the Housing and Civil 
Enforcement Section did not litigate in jury 
trials. In order to prepare for jury trial litiga­
tion, the atterneys attended the DOJ Advo­
cacy Institute and a 1-day retreat, and con­
sulted other DOJ attorneys about jury 
selection and courtroom demeanor.*'.* In addi­
tion, "some attorneys on the section steflFhad 
jury trial experience from previous employ­
ment in the private sector," and others with 
such experience were hired. Informal and for­
mal discussions and training on the job has 
been ongoing.*™ 

Because ofthe unantiripated high numbers 
of judicial elections, in the past DOJ has had 
to teke time and resources away firom pattern 
and practice cases in order to litigate the lai-ge' 
number of eleiitions.*" However, DOJ plans 

[ to enlist the.assistence of U.S. attomeys of­
fices to litigate election cases as well as 
prompt judidal actions.̂ '* According to the 

Attomey General, the assistehce ofthe U.S. 
attomeys is intended to allow the Housing 
and Civil Enforcement Section to devote more 
of ite resources to testing initiatives and en­
forcement efforte against lending discrimina­
tion and insurance redlining.*'" In FY 1994 
DOJ planned te use $1.46 million te expand 
the mortgage lending initiative ahd the test­
ing program.**" The allocation will be used to 
formulate and conduct testing and to hire 
testers on a contractual basis.*"'DOJ has alsd 
allocated resources for education and public 
outreach. Between October 1988 and April 
1993, DOJ offidals made over 200 public ap­
pearances to discuss FHAA enforcement with 
representetives ofthe housing industry, Stete 
and local govemmente, legal organizations, 
and fair housing advocacy groups.*"*. Al­
though representetives from both DOJ and 
HUD are usually invited to speak at these 
conferences, the two departmente try to coor­
dinate tiieir appearances to avoid duplica­

tion 283 

DOJ has maintained an outreach program 
for housing providers to encourage voluntary 
compliance.*** In addition, DOJ wrote to local 
civil righte and fair housing organizations 

273 AC Reno Announces Major Expansion of DOJs Housing Section. 1 Fair Housing-Fair Lending (P-H) vol. 9. no. 6 
•. " 6.1, p; 1 (Dec. 1, 1993). * ' 

274 Ibid^In FY 1994. the section received 89 FTEs and 101 actual positions'acm^ding to the Civil Righte Divisions Bud­
get OITice. See Chipouraa interview. Aug. 15, 1994. 

275 Hancock June 1993 interview. 

278 Attachment to DOJ Commenls, p. 3. 

277 Hancock 1991 interview, p. 68. 

AG Reno f^nounces Major Expansion of DOJs Housing Section. IFairHoiising-TaiTLen^^^ 9 no 6.1 
6.1, p. KDcc. 1, 1993). • . 

279 Ibid. 

280 DOJ 1994 Hearings, p. 686. The mortgage lending initiative is desigiied to attack the raciaUy discriminatoiy mort­
gage lending practices of some financial institutions. 

281 W. 

282 -Public Appearance and Outreach Efforts Since Enactment of the Fair Houaing Amendmente Art of 1988.' (&Tjm 
Oct. 25.1988 to Apr. 29.1993). DOJ submissioa letter. 

283 Hancock 1991 interview, p. 35. 

284 Ibid., p. 33. 
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with organizations representing persons with 

286 Ibid., p. 32. 

288 Ibid., p. 33. 
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12. Findings and Recommentdations 

The passage of the Fair Housing Amend­
ments Act of 1988 (FHAA) required a 
complete reorientetion. of the U.S. De­

partment of Housing and Urban Develop­
ment, from an agency devoted to resolvingfair 
housing complaints through condliation and 
voluntery compliance to one devoted to ad­
ministrative enforcement, with all the 
changes such a transformation requires. HUD 
steff were required to learn how to make a 
case that could withstard scmtiny in a judi­
dal setting—how to amass evidence, present 
findings, determine cause, and ultimately de­
fend dedsions before either an administrative 
or, through the Department of Justice, a Fed­
eral district court judge. 

This shifl in emphasis required a substen-
tial increase and retraining of staff, creation 
of complaint processing systems, and mainte­
nance of quality assurance in securing justice 
for individual complainante. In addition, the 
law gave HUD new tools to make fair housing 
laws work, including the power to file com­
plainte at the Secretery's discretion, the avail­
ability of dvil penalties for offenders, and 
certain legal tools, including the power to sub­
poena witnesses, conduct discovery, and seek 
prompt judidal action, among others. 

In response to these new tesks, HUD has 
moved from constmction of an administrative 
stmcture during the Bush administration to 
promulgation of new policy and enforcement 
initiatives in the Clinton administration. 
Under Secretory Cisneros, HUD has become 
the focus of much of the civil righte activity in 
the new administration. 

The Department of Justice also acquired 
new responsibilities to obtein promptjudicial 
action and pursue charges of discrimination 
on behalf of individual victims in Federal dis­
trict court. The enforcement scheme envi­
sioned by thie Fair Housing Amendments Act 
relies heavily on coordination and cooperation 
between HUD and DOJ. In addition, DOJ 
must continue to play a leading role in initiat­

ing fair housing cases of public importence 
and where a pattem or practice of discrimina­
tion can be demonstrated. 

Apart from the new administrative respon­
sibilities of both HUD and DOJ, the Fair 
Housing Amendments Act expanded the 
bases on which discrimination is barred to 
include disability and family stetus (families 
with children). HUD was assigned the tesk of 
setting policy goveming the definition of dis­
crimination against the newly covered groups, 
and both HUD and DOJ were called upon to 
demonstrate the Government's commitment 
to enfordng the new protections through filing 
complaints and lawsuits and prosecuting 
cases before administrative and Federal dis­
trict court judges. 

Part i: The Setting 
Finding: Overall, the resources provided 

by Congress and the President have fallen 
well short of what is needed by HUD to carry 
out its hew responsibilities. Budget analyses 
reveal that an enormous increase in workload 
has occurred, both because of increased num­
ber of complainte from the original protected 
groups, complainte from the, newly protected 
groups, vastly increased investigative re­
quiremente, and lack of fully certified Stete 
and local agendes to process complauits. Con̂  
sequently, enforcement of the new statute has 
enteiled substantial backlogs and lengthy de­
lays in processing cases from the first year in 
which the law became effective. 

In addition^ until recently HUD has taken 
a passive approach to fair housing enforce­
ment, failing to utilize , its authority to file 
complainte (see below), to provide adequate 
outreach and education, and to provide ade­
quate policy guidance on fair housing di scrim­
ination. 

Recommendation: Congress and the 
President should ensure that funds and other 
resourees are provided to fiilly meet HIJD and 
DOJ's expanded enforeement responsibilities 
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under Uie Fair Housing Amendmente Act of 
1988. Congress should hold oversigfit hear­
ings to examine how well HUD and Justice 
have implemented the law ahd what addi­
tional resources may be required. In addition, 
HUD should evaluate all its activities to 
ensure implementation of proactive enforce­
ment of fair housing law, and not simply 
respond to individual complaints of discrimi­
nation. 

Part II: Complaints 
Management 

Notwithstanding the difficulties inherent 
in implementing a comprehensive new 
scheme of administrative law, HUD's man­
agement of the complaint process has been 
defident since 1989 in several respecte. 

Procedures 
Finding: HUD has lacked a systematic 

approach to processing complaints that would 
ensure timely, consistent management of 
complaints across regions. 

HUD has failed to promulgate a set of sys­
tematic instmctions or a comprehensive man­
ual that would guide steff in the uniform in­
take, investigation, and disposition of 
complainte. For example, HUD has failed to 
define administrative closure or systemic 
complainte. The majority ofthe instmctions 
disseminated in the form ofa series of techni­
cal guidance memoranda (TGMs) have been 
issued in drafl form and never finalized. It is 
not clear whether the TGM series is intended 
to serve primarily as a reference for proce­
dures or policy or both. 

Recommendation: HUD should develop 
and publish a fair housing complainte manual 
instructing staff"on how to process complainte 
and on current HUD policy regarding what 
evidence is needed to support a claim of dis­
crimination under Title VIII. HUD should re­
view existing instmctions, revise them as 
needed and finalize them, organizing them 
into a set of ealsily-referenced memoranda 
whose primary aim is to provide technical 
guidance. Policy guidance should be provided 
through a complainte manual and appropri­
ate, timely supplemente to such a manual. 

HUD should analyze the topics covered in 
existing memoranda and add new instmc­
tions as appropriate. 

Travel 
Finding: HUD instmction to steff appears 

to discourage onsite investigation of com­
plaints, which is often necessary to investi­
gate charges fully and to conduct conciliation. 

Recommendation: HUD should ensure 
that complainte are investigated onsite as 
necessary by allotting suffident fiinds and 
steff time for travel. 

Testing 
Finding: Intake procedures do not appear 

to emphasize identifying cases amenable to 
immediate testing as a technique of investiga­
tion. In general, testing for disparate treat­
ment in individual cases apoears littie used bv 
HUD. 

Recommendation:Testing should be rou­
tinely incorporated in HUD's investigative 
techniques. HUD should instmct staffto iden­
tify cases for testing for disparate treatment 
and disparate impadt as soon as possible after 
they are filed, and should maintain theability 
to test quickly as needed, using preselected 
contractors. 

Training 
Finding: HUD staff training, while show­

ing improvement, has been sporadic and un­
even since 1988. Budgete from year to year 
have varied enormously. Training has been 
focused on national or regional sessions of a 
few days' duration. Regional offices have been 
lefl on their own to provide on-the-job train­
ing, without national goals or standards. 

Recommendation: A comprehensive ap­
proach tp training new and continuing staff 
should be developed and implemented. Bud­
gete should be developed and maintained con­
sistently from one year to the next HUD 
should explore arrangements for ongoing pro­
fessional training at Uie regional and field 
level using educational resources available on 
location at law schools and paralegal training 
programs. Regional oflRces or their organiza­
tional successors should be required to meet 
dearly defined training goals for new and 
continuing staff. 
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Conciliation 
Finding: Standards for the conciliation of 

complainte have been lacking. HUD's interest 
in resolving tiie complaint, oflen prompted by -
large complaint backlogs, may result either in 
undue pressure on the complainant, who may 
be unaware of his or her options and most 
likely lacks counsel, to settle for less compen­
sation than might otherwise be available, or 
on the respondent, who may feel coerced into 
a settiement of complaint without basis. Con-
dliatipn agreements must serve,the public 
interest, but the i mplementetion of provisions 
in such agreemente that protect the public 
interest are apparently not often monitored, 
except for the receipt of required written re­
porte. 

Recommendation: HUD should revisit; 
ite instruction to steff regarding condliation, 
and care must be token that the parties' righte 
are fully respected, including their right to 
refuse conciliation if they so wish. Public in­
terest provisions of conciliation agreements 
should be aggressively monitored. Such man­
dates can only be implemented through a 
sound quality assurance program. 

Withdrawals 
Finding: Many complainte are resolved 

when complainants withdraw their com­
plainte in return for a given resolution, some-, 
times wiUi the encouragement of HUD staff" 
In such cases neitiier formal agreemente en-
foreeable by HUD nor endorsement ofthe 
resolution as in the public interest by HUD 
are required. Respondents who have appar­
ently discriminated are permitted confiden­
tial settiemente, and they escape fiiture detec­
tion as repeat offenders. Withdrawals with 
resolution appear to substitute for the condl­
iation proceijs intended by Congress. 

Recommendation: Complainants should 
be ftilly informed as to the consequences of 
resolving a complaint outeide the conciliation 
process, which include that HUD assumes no 
responsibility for enforcing such agreemente. 
Respondente should be made aware that res­
olution of a complaint in return for with­
drawal does not preclude the Secretory from 
pursuing the complaint or referring it to the 

Department of Justice or other appropriate 
legal authority. Such withdrawals should be 
routinely reviewed as potential Secretery-
initiated complainte. 

Timeliness 
Finding: In the vast majority of cases, 

HUD has not made a cause determination 
within the lOO-day benchmark set by Con­
gress. While it can be anticipated that some 
complaints will require more than 100 days to 
reach a determination. Congress cliearly. ex­
pected that HUD would reach a conclusion as 
to reasonable cause within 100 days in most 
situations. Delays beyond 100 days risk a 
cburt decision that the delay has weakened 
the complaint, and they are costly tO all the 
parties. In addition, as cases age they become 
more difficult to prove, thus permitting dis­
crimination to go unaddressed. 

Recommendation: HUD should reexam­
ine ite procedureSi staffing, and resourcesand 
institote procedures that will result in timely 
processing of most complaints without sacri-
fidng the qualify of ite investigations, deter­
minations, pr other essential areas of fair 
housing enforcement. If the reexamination re­
veals reasons why HUD cannot determine 
cause within ioo days, HUD should make 
those reasons known and seek the resources 
needed to correct the situation. 

Consistency 
Finding: Not only has HUD as a whole 

failed in the m^rity of cases to make a cause 
determination within 100 days, but HUD's 
regional oflTices have also varied widely in 
their methods of case management and their 
abilify to complete investigations in a timely 
fashion prior to evaluation ofthe compiaint for 
a cause determination. For example, the re­
gions also have widely vaiying badtidgs mea­
sured as a percentage of the total caseload 
that exceeds 100 days and 200 days. 

Recommendation: HUD should evaluate 
each region's performance and determine 
what factors are responsible for the wide varir ' 
ation in processing times. Based on this eval­
uation, HUD should adjust staff and re­
sources, training, and headquarters 
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monitoring in order to achieve a uniformly 
timely disposition of complainte. 

Organization 
Finding: The division of responsibility for 

administering the 1988 Fair HousingAmend­
ments Act between HUD's General Counsel 
and the Assistent Secretary for Fair Housing 
and Equal Opportunity has resulted in the 
anomaly whereby no one below the Secre-
terial leivei has sole responsibility for the equi-
teble and effident implementetion of the law. 
Furthermore, implementetion of the law at 
the regional level has been accomplished by 
delegating supervisory authority to a regional 
administrator responsible for a variety of 
functions in addition to fair housing. This 
delegation has also had the eflfect of severing 
policy and administrative responsibilities 
from the Assistant Secretory for Fair Housing 
and Equal Opportunity. 

Recommendation: A single independent 
administrative agency within HUD at the 
deputy secretory level should be created to 
carry out HUD's responsibilities under the 
law.This agency wculd contain the legal and 
general fair housing staff" required to enforce 
the law. 

HUD should ensure that ite regional and/or 
field stmcture for fair housing enforcement, 
however reorganized, reporte directly to the 
agency head. Similarly, regional attorneys as-
sigTied fair housing duties should report to 
and be evaluated by both the General Counsel 
and the Assistent Secretory. Should an inde­
pendent agency be created, the Oflfice of Ad­
ministrative Law Judges should remain an 
independent entity within HUD. 

Administrative Adjudication 
Overall, the administrative adjudication 

program set up by the Fair Housing Amend­
ments Act has been a reasonably efTective tool 
of fair housing enforeement once cause deter­
minations were made. On their face, the ded­
sions of administrative law judges (ALJs) 

have been reasoned in a competent fashion, 
and have marshalled fact and law appropri­
ately te justify their conclusions in accordance 
with HUD policy. Damage awards have been 
at least commensurate with the damages 
awarded in the court systism. At the same 
time, the ALJs have treated respondente 
fairly and have found in favor of respondents 
against whom solid proof was lacking. For this 
reason, it is unlikely that many ALJ decisions 
will be overturned on appeal. 

HLl}'s attomeys appear to have beer able 
to estebiish the reach of the FHAA at, or 
certainly close to, its widest defensible limits 
in the vast majority of cases reviewed. The 
stotutery and regulatory interpretetions of­
fered ahd the standards of proof employed 
have resulted in fairly aggressive enforcement 
of the FHAA. Despite the newness of the 
amendmente, the heretofore "socially accept­
able" nature pf housing discriinination 

. against children and some'disabled persons, 
and the ignorance of the law or lack of ill-will 
exhibited by many defendants, HUD ALJs 
have generally avoided creating loopholes and 
allowing excuses. 

The cases that have been most problematic 
for the ALJs are also instmctive. In two cases, 
HUD V. Downs and HUD v. Williams, ALJs 
condoned inquiries about a person's protected 
status, despite HUD's argument that the 
mere inquiry is illegal.' These decisions ap­
pear to create a zone of conduct in which an 
ALJ will not penalize a person for what the 
ALJ perceives to be a slight misteke without 
proof of intent to discriminate. Such attempte 
to draw fine distinctions are proble^natic and 
could lead to uneven and perhaps unjust en­
foreement of the law. 

Interventions 
Findiiag: Only the parties to a case may 

appeal the final agency dedsion reached after 
an administrative hearing. In each case, HUD 
serves as the charging party, on behalf of both 

1 HUD V. Downs. 2 Fsir Housing-Fsir Lending (P-H) 1 25.011 (HCD AU Sept. 20, 1991); HUD v. WilUams. 2 Fair 
Housing-Fair Lending (P-H) 1 25.007 (HUD AU Mar. 22.1991;. 
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the complainant and the public interest. Since 
th* final agency decision is in eflfect the 
S*rretary"s dedsion. HUD's OGC cannot ap-
peil adverse administrative dedsions. A com­
plainant represented only by HUD, who Ipses 
m the administrative fomm, therefore cannot 
appeal the decision unless he or she inter-
ve.nes in the administrative fomm to become 
a party to the case.-In addition, intervention 
is the only method by which complainants 
may argue their own position in the adminis­
trative fomm if the complainant's interests 
diifer from the public interest in the ALJ 
proceeding. Under the curi-ent law, an ag­
grieved person adversely affected by an ALJ 
dedsion who is not a oflFicially a party to the i 
caie must file a timely request for interven-
uai. However, the law does not clearly set the 
period for a timely request In addition, the 
.AUs have disagreed about when an interven-
ticn request will be considered timely. 

Recommendation: HUD should develop 
clearer regulations governing the interven-
ticn process. HUD should set a. reasonable 
tineframe in which aggrieved persons may 
in»rvehe in the administrative process. Rec-
ociizing that reasonable diflferences occur as 
to :he best interests of aggrieved persons and 
of the public, HUD should make clear that 
agrieved persons may intervene at any stage 
in the adrninistrative process, up to and in-
c!-jding just prior to the deadline fpr any ap­
peal, in order to present their own case or to 
preserve a right to appeal an adverse dedsion 
in Federal court. 

Part III: HUD-Funded Activities 
In addition to fair housing activities carried -

out by HUD staff directly, HUD fiinding of 
Sate and local agency programs arid non­
profit fair housing groups makes a significant 
ctxitribuuon to expanding the reach bf Title 
VHI. Stete and local fair housing agencies 
have historically been a presence in areas 

where HUD resources do not permit Federal 
activity, thereby providing service to un­
derserved areas and allowing HUD to focus 
resources on areas where no altemative agen­
des exist Such agendes can continue to per­
form important educational and outreach 
fundi ons and providie local access to fair hous­
ing enforcement with support from the Fair 
Housing Assistance Program. 

Fair housing groups assisted by the Fair 
Housing Initiatives Program can also play an 
important educational role, provide represen-
.tetion to complainante, ferret out local pat­
terns of discrimination, and conduct fair hous­
ing teste of allegations of discrimination and 
audite of fair housing opportunities. 

Fair Housing Assistance Piogram 
The Fair Housing Assistance Program has 

perforee been completely revamped by the 
Fair Housing Amendmente Act of 1988. Agen­
des must meet the standards set by the new 
act and while upwards of two dozen are in the 
process of doing so, only two have been judged, 
to be operating under substantially equiva­
lent stetutes and have actually been granted 
stotus as substantially equiyalent agendes.̂  
In view of this limited experience, findings 
cannot be extensive, but certein observations 
are warranted. 

HUD Reimbursement 
Finding: Certification of substiantially 

equivalent agendes still lags behind HUD's 
expectetions when the FHAA-was passed. 
While there may be a variety of reasons for 
disinterest in or inability of Stete and local 
agendes to achieve certification, one possibil­
ity apart firom the political diflficulties inher­
ent in the passage of new laws is that the 
monetery incentives are insuffident to induce 
Stetes and localities to expend the effort re­
quired for certification. Curiently, cases are 
reimbursed on a flat fee basis, regardless of 
the individual agency's coste, although, on 

2 For « cnmplete discussion ofthe probiems and issues surrouMling ccrtificmtinn. »•» ihr, Cnimimminn'* fpnyt Prrm. 
pecu and Impact ufLuHing State and Local Agencies firm the Federal Fair Housing System fWoshington. D.C, 
l;«2 !n that report, the CommissioL upheld HUD's insistence thsttbe sUndsrds for cerci&ation remain tOong. 



average, coste yaiy depending on agency over­
head and on Uie extent of investigation re­
quired (e.g., whether a case is fully investi­
gated or closed administratively). / 

Recommendation: First, HUD should ex­
amine its incentive stmcture to see whether 
the compensation oflfered provides suffident 
incentives for Stete and local jurisdictions to 
achieve substantial equivalency arid actually 
reimburses agendes for the coste incurred in 
investigating and adjudicating cases where 
cause has been found. Second, consideration 
should be giving to rei mbursing cases in vary­
ing amounte depending on the effort required 
to resohre the complaint (whether it is dis­
missed administratively, conciliated, or fully 
investigated). 

Agenqrevaliotlons 
Finding: In the two evaluations for sub­

stantial equivalency status of Stete agencies 
conducted by HUD, no dvil righte or women's 
organizations were interviewed, nor were any 
fair housing groups consulted as .to their 
knowledge of the performance ofthe agencies 
in question, nor were, any special local out­
reach efforts made to ascertain the views of 
local interested parties other than those few 
groups selected by HUD itself 

Reoommendation: In certifying that 
agendes are performing in a substantially 
pquivalent stetus in fact, HUD should include 
interviews ivitii dvil rights and women's 
groups and fair housing advocacy organiza­
tions as well as real estote industiy groups 
and other community organizations. HUD 
should consider publishing the content of its 
Federal Register notice that it invites com­
ment on the performance of such agendes in 
statewide newspapers and mail it to appropri­
ate interested organizations. 

Finding: Evaluation of State and local 
agendes must sometimes occur with very lit­
tle date on complainte. Some jurisdictions are 
simply too small to generate veiy many com­
plaints. Newly created or revamped agendes 
do not always receive very many housing com­
plainte in their first years of operation. Fi­
nally, outreach may be inadequate to the task 
of infonning the broad population of ite fair 

housing righte, resulting in fewer complaints 
filed. 

Recommendation: A threshold require­
ment for a minimum caseload by which to 
judge substantially equivalent stetus should 
be established. HUD should consider seeking 
alteration of tiie 2-year deadline by which it 
must abrogate interim certification and cer­
tify an agency as substantially equivalent or 
deny certification altogether. In the altema­
tive, HUD should exerdse greater scmtiny of 
agendes with limited records when they haye 
been granted fiill certification. 

Fair Housing Initiatives Program 
The Fair Housing Initiatives Program has 

fiinded worthwhile eff"orte by private non­
profit fair housing groups, but its administra­
tion has been flawed by fiuiding delays and 
apparent indedsion regarding the purposes 
for which fiinding would be granted. 

Distribution of funds 
Finding;HUD hasbeen dilatory in distrib­

uting fiinds in a timely fashion to groups able 
to make constmctive use of them, to the point 
where congressional intent that such groups 
receive timely fimding has been fiTistrated. 
The program has consistently distributed 
money at the end of the fiscal cyde permitted 
by law, and notices of funding availability 
have often been suspended, delayed, and re^ 
vised such that it appears HUD lacks a dear 
plan for or even commitment to the distribu­
tion ofthe money and the purposes for which 
it is intended. " 

RecommendatiouHUD should revise ite 
internal procedures such that timely an­
nouncement and distribution of FHIP fiinds 
are made, and so that a clear set of priorities 
for use of the fimds is established and publi-
dzed. 

Underserved areas 
Finding: When analyzed geographically, 

distribution of FHIP fimds has been concen­
trated in the Northeast and Bfidwest, uphold­
ing the finding of Congress that new fair hous-
ing organizations are needed in unserved and 
underserved sections of the coun tiy. 

Recommendation: HUD should actively 
assist in the formation of fair housing groups 



in underserved areas of the country, using 
FHIP funds allocated under the Fair Housing 
Organizations Initiative. This assistance can 
take the form.of aid to fair housing groups in 
formation or groups with the capacity to ex­
pand elsewhere, as well as conducting con­
ferences and meetings to stimulate interest in 
the formation of such groups. 

Testing 
Finding: HUD will fund testing activities 

for law enforcement purposes only in response 
to a "iMna fide" allegation of housing discrim­
ination. Such an allegation is defined as a 

' complaint by an individual alleging an in-
stonce of discrimination. 

Recommendation: HUD should fund 
testing activities for law enforcement pur­
poses not only when a complainant alleges 
discrimination but also wherever there are 
reasonable grounds to believe discrimination 
may be occurring; such as observed stetistical 
disparities, media reporte, or substantive an­
ecdotal evidence. 

Part IV: The New Jurisdictions 
Several questions have arisen regarding 

coverage extended by the Fair Housing. 
Amendmente Act to'persons with disabilities 
and families with children.' In some in-
stences, the questions pertain to what extent 
the law regarding treaitment of riew groups 
can be derived by analogy to the groups origi­
nally protected by Titie VIII. In other cases, 
questions arise from situations unique to the 
FHAA. As with other issues, HUD policy has 
emerged from regulations, written guidance, 
answers to letters of inquiry, AU dedsions, 
and secretarial review. DOJ, too, has had to 

, grapple with issues arising from the new pro­
visions of Title VIII. 

For the most part, such policy has properly 
expressed the intont of Congress, with few 
exceptions. In some cases, greater clarity 
could be achieved by explidt policy state­
ments of HUD's view ofthe law. 

Privacy 
Finding: The extent of privacy righte of 

those involved in real estete transactions has 
been the subject of dispute. In one case, a 

i condominium association attempted to re­
quire an owner to produce a doctor's descrip­
tion of her disability before approving use of a 
fibtetion device. HUD argued correctly that 
such a description went beyond the 
assodation's need to know, and that a simple 
stetement from a doctor that an accommoda­
tion was required should be suflfident DOJ 
disagreed, arguing the inquiry was not im-

. propler. 
In a separate inquiry, the extent to which a 

disability can or need be disclosed by a broker 
(or presumably a buyer or tenant) was at issue 
when a hypothetical situation involving Ac­
quired Immune Deficiency Syndrome was 
posed to HUD. HUD took the position that an 
agent ought not volunteer such information 
and need not answer any question as to HTV 
stotus.* 

Recommendation:HUD should issue pol­
icy guidance detailing what inquiries are 
proper regarding the disability of a peraon 
involved in a real estate transaction. 

Zoning and Land Use Laws 
Fiiiding: DOJ challenges individual appli­

cations of zoning laws that fail to make rea­
sonable accommodations for persons with dis­
abilities by disapprovinggroup homes, but the 
laws themselves are not modified by this ap­
proach. Thus every zoning complaint is ad­
dressed separately. 

3 Some of the issues raised here sre discusaed in Part V. 

4 HUD has already revised iu regulstions governing discovery to bar: equiring a medical eum as part ofthe pncasd-
Ings in a given case, except where ordered by an administrative law judge. The medical eum can only b« ordm«d 
upon 'a showing by the moving party that the physical or mental condition ofthe person who is the sab)«l of Uw 

.request is in controversy and that good cause ensU for the re<iuested examination.* 59 Fed. Reg. 1643. 



Recommendation: HUD, iri consultation 
with DOJ, should issue policy guidance stat­
ing that zoning ordinances should not only 
permit reasonable accommodations to per­
sons with disabilities, but also contain a pre­
sumption in favor of providing reasonable ac­
commodations. 

Profilblted Inquiries 
Finding: HUD has argued that it is im­

proper to make inquiries of potential tenante 
or owners that indicate an impermissible bias 
on a prohibited basis. For example, it is widely 
accepted Uiat inquiring as to the race of an 
applicant for housing has no legitimato pur­
pose. However, administrative law judges 
have held that inquiries about the desirability 
ofa given applicant may arise from the pro­
tected status of Uie applicant For example, an 
ALJ ruled that to inquire whether an 
applicant's children are noisy does not indi­
cate bias against children. 

Recommendation: HUD should issue for­
mal policy guidance clarifying the nature of 
proper inquiries of prospective tenants or buy­
ers which makes clear that questions indica­
tive of a tenant's suitebility must be based on 
business necessity and asked ofall prospec­
tive tenants where they might apply. 

Ancillary facilities 
Finding: As HUD has noted in its regula­

tions, the Fair Housing Amendmente Act of 
1988 bara discrimination in all fadlities asso-
dated with housing, such as use of recrea­
tional and parking facilities. HUD has issued 
intemai guidance regarding such fadlities 
based on ite experience. For example, HUD 
has held that landlords may reasonably de­
velop safefy mles regarding the use of swim­
ming pools or recreational equipment, as long 
as such rules appfy equally. Ratiier tiian pro­
hibit all children from swimming without a 
parent, HUD has said landlords should bar all 
nonswimmera from using a pool without a 
responsible swimmer in attendance. 

Recommendation: HUD should publish 
policy guidance in Uie Federal Register on the 
use of fadlities, similar to Uie guidance it has 
distributed internally. 

Part V: Fair Housing Policy 
and Implementation 

. Federal leadership in fair housing policy 
has been delegated by the President to the 
Department ofHousing and Urban Develop­
ment in a 1994 executive order, while the 
responsibility for litigation remains with the 
Department of Justice. BoUi HUD and DOJ 
have generally pureued fair housing polides 
Uiat address the needs of boUi complainants 
and respondente, as well as Uie public inter­
est More recentiy, HUD Secretary Cisneros 
has used the secretarial review provisions to 
clarify HUD poliqr in a forthri^t manner. 
However, HUD has lagged in using ite ability 
to file Secretary-initiated,complainte to attack 
unique or systemic discrimination and to 
break new grouiid. 

DOJ has been innovative m pursuing cases 
against discrimination in riew arena8,'such as 
mortgage lending, but not in ascertaining the 
reach ofthe law Uirough, for example, utiliz­
ing generally accepted tenete of disparate im­
pact in litigation. 

Given the unique nature of the agendes' 
shared responsibilify for fairhousing enforce­
ment, HUD and DOJ are required to coordi­
nate their eflForte to establish and implement 
fair housing policy consistent with the intent 
of Congress. To date, the two departinents 
generally cooperate, but some disagreements 
have not been adequately resolved. 

Proving discrimination 
Disparate Impact 

Finding: Since passage ofthe Fair Hous­
ing Act of 1968 (Titie VIII), courte have bor­
rowed from Uie standards of proof developed 
under Title VII to prove discrimination under 
Title Vni. Under Uie Bush administiiition, 
HUD pureued fair homing cases using a diŝ  
parate impact analysis, while DOJ declined to 
do 80. Under the CHhton administration, both 
Uie Secretary of HUD and Uie Attorney Gen­
eral have stated Uiat they will pursue housing 
cases alleging discrimination based on dispa­
rate impact HUD plans to issue regulations 
supporting the use of dispairate impact, and 
Uie Attomey General has steted that DOJ will 



now present disparate impact arguments in 
Federal court. 

Recommendation: Both HUD and DOJ 
should continue to apply the disparate impact 
analysis in fair housing cases. 

Secretary-Initiated compiaints 
Finding: Secretery-initiated complaints 

can be an eflfective tool of Title VIII enforce­
ment with great albeit unrealized potential. 
Secretary-initiated complainte, like pattern 
or practice cases filed by DOJ, afford HUD the 
opportunity to pursue broader «.ses of dis­
crimination writhout relying on individual 
complainants. Sine? the eflfective date ofthe 
r ^ ? ^ ' ^̂ ^̂^ ""'y c'gf't Secretary-
initiated complainte. 

Recommendation: HUD should greatly 
intensify its eflTorte to develop Secretary-
iriitiated complaints. It should issue guidance 
or regulations detailing the subjecte that may 
be properly pursued in a Secretary-initiated 
complaint Further, HUD should target dis­
crimination least susceptible to correction 
throughindividual complaints, either because 
individuals are unaware they are being dis­
criminated against or because the remedy for 
an individual might be inadequate to prevent 
future discrimination. To meet this goal, steflF 
and resources devoted to Secretary-initiated 
complainte must be substentially increased. 
Timeliness 

Finding: HUD regulations currently re­
quire the Secretary to file his complaint 
>vithin one year of the occurrence or termina­
tion of the alleged discriminatory housing 
practice despite the fact that the FHAA does 
not appear to impose such a filing limitation. 
The Department of Justice may file a pattem 
and practice case at any time the Attomey 
General has reasonable cause to believe such 
a case is warranted. 

Recommendation: HUD should remove 
or at least lengthen tiie regulatory time con-
strainte on filing Secretery-initiated com­
plainte, so that HUD may pureue complex 
cases that may require more time and re­
sourees than are currently pennitted. 

Conciliation agreements 
Finding: An important condliation agree­

ment reached in a Secretery-initiated com­
plaint has been kept secret, robbing it of any 
deterrent eflfect although aprima fade case of 
discrimination was evident 

Recommendation: While all condliation 
agreemente should generally be made public, 
in particular, Uie terms of condliation agree­
ments reached as a result of Secretary-initi- -
ated complainte should be disclosed and pub­
licized barring extraordinary drcumstances. 
Such droumstances should be defined in new 
regulations. Public disdosure is particularly 
important in the case of large corporations or 
public entities Uiat are closely monitored by 
similarly situated organizations. Such agree­
ments may serve to stimulate volunteiy com­
pliance by putting potential respondents on 
notice. 

Secretarial review process 
•The Secretory of HUD serves as Uie final 

arbiter of issues and cases raised in the ad­
ministrative forum. Thus, when HUD's posi­
tion, as argued by OGC, does not pereuade an 
ALJ, HUi) may, in eff"ect, intemally appeal 
the decision to,tiie Secretaiy. TTie Secretary 
has full discretion to affirm, modify, reverse, 
or remand initial ALJ decisions and orders so 
Uiat they may be consistent with HUD policy. 
Procedures 

Finding: While Uie substantive positions 
taken by Uie Secretary in his review of ALJ 
initial dedsions have.fiilfilled the puipose of 
Uie Fair Housing Amendmente Act, Uie Sec­
retarial review procedure itoelf appears bi­
ased in favor of HUD as Uie complaining 
party, in one respect Respondente or other 
parties are not made aware ofthe option to file 
objections to Uie dedsion ofan administrative 
law judge wiUi tiie Secretary prior to his re­
view, and the Oflfice of General Counsel may 
file ite objections witiiout notice to tiie respon­
dent 

Recommendation: HUD should darify 
tiie righte of parties to object to the dedsion of 
an administrative law judge prior to ite review 
by the Secretory, and so notify them. 
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Policymaking 
Finding: The Secretary has used the re­

view process to establish policies on new and 
controversial issues through adjudication. For 
example, the Secretary recently used his re­
view authority to establish policy for the 
agency on the application ofthe business ne­
cessity standard in disparate impact .cases. 
While such decisions serve as precedent for 
ALJs to follow and are not in the least inap­
propriate, they are essentially reactive in na­
ture and easily reversed by a different Secre-
tery. Agency policy is best set by regulation 
open to public comment and review and not 
reversible except by the same process. Policy 
set by regulation also gives better guidance tb 
ALJs and carries greater weight should cases 
end up in appeals courte. 

Recommendation: Polides with broad 
application that interpret Title VIII should be . 
promulgated through the regulatory process 
and open for public comment and review. Is­
sues that arise in the course of administrative 
adjudication should be addressed as needed 
through the secretarial review process, but 
should also be regularized by issuance of ap­
propriate regulations on a timely basis. 

Otiier matters 
Zoning cases 

Finding: Although the FHAA requires 
HUD to refer all complaints involving the 
legality of State or local 7oning or land use 
laws immediately te the Attomey General, 
the Assistant Secretary prescreens and inves­
tigates zoning complainte before referring 
them to DO j . Thus, if the Assistant Secretory 
determines that no reasonable cause existe to 
believe that a discriminatory housing practice 
has occurred or is about to occur, the Assistant 
Secretary must dismiss the complaint regard­
less of whether the case involves the liegality 
of a zoning or land use ordinance. 

The legal requirement to refer viable zon­
ing cases to DOJ for litigation is important 
because DOJ may pursue remedies in Federal 
court not available to HUD in the administra­
tive process. Unlike HUD, DOJhas the discre­
tion to pureue remedies such as reforming the 
selection process for zoning board members or 

providing for a review process pf zoning board 
dedsions. 

Recommendation: The Assistant Secre­
tory should continue to prescreen cases in­
volving the legality of Stote and local zoning 
or land use ordinances. The prescreening pro­
cess allows HUD to eliminate no cause com­
plainte early in the FHAA process, thus 
conserving resources for complainte demon­
strating reasonable cause. 

Prompt Judicial actions 
Finding: Prompt judidal actions are an 

effective method by which HUD and DOJ can 
eliminate discrimination withoutcostly litiga­
tion. Often the mere threat of a prompt judi­
dal action causes the respondent to comply 
with HUD's position. In particular, temporary 
restraining ordera are extremely valuable for 
preventing, on short notice, allegedly discrim­
inatoiy evictions or sales of property to inno­
cent third parties: 

Although DOJ is required by statute to 
pursue whatever temporary or preliminary 
relief HUD authorizes, DOJ exerte consider­
able influence over HUD, prior to HUD's aii-
thorization, with respect to Uie standard of 
proof required to authorize temporaiy re­
straining ordera. HUD maintains that tempo­
rary restraining orders, unlike preliminary 
injunctions,, require only a demonstration of. 
irreparable harm in order to maintain the 
stetus quo during fiirther investigation by 
HUD on the merits. However, it appeara that 
DOJ expecte HUD to authorize both prelimi­
nary injunctions and temporaiy restraining 
ordera only when enough evidence existe to 
support a reasonable cause determination on 
the merits. It appears that this disagreement 
over the appropriato standard for authorizing 
a temporary restraining order has reduced the 
frequency of prompt judicial action requeste 
by regional .counsel. 

Reoommendation: It is essential that 
HUD and DOJ agree on the standards neces­
sary to pursue temporaiy restraining orders. 
Because of the often severe consequences in­
volved in situations requiring promptjudicial 
action, DOJ should agree to pursue temporary 
restraining ordera upon a showing pf irrepa­
rable harm to the complainant, rather than 
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requiring the higher standard of likely success 
on the merite. 

HUD's plan to issue technical guidance arid 
provide training in the HUD regions on the 
use of promptjudicial actions is commend­
able. However, the guidance and training will 
orily be eflfective if HUDand DOJ agree on the 
stendards required to authorize such actions. 
Without a clear position, HUD regional coun­
sel are less able to identify situations in which 
the harm to the complainant could be reduced 
by maintaining-the stetus quo pending fur­
ther investigation. 

Jiidlclal review 
Finding: DOJ is responsible for represent­

ing the United States in all appeals reviewing 
the final decisions of HUD. However, DOJ 
may authorize HUD to litigate appeals in Fed­
eral court. DOJ and HUD, by their own agree­
ment; are supposed to work clQsely together 
on all appeals.:. 
' DOJ's involvement in Federal court appel­

late litigation oflen influences HUD's intemai 
strategy for litigating administrative cases. 
For example, DOJ did not defend the ALJ's 
dedsion to award damages for loss of dvil 
rights in its appeal in Baumg irdner v. HUD 
before the sixth drcuit Thus, ifter the sixth 
circuit overturned that partidilar damage 
award, HUD issued a memorandum stating 
that regional counsel should no longer seek 
damages for loss of civil rights even if the 
complaint does not arise in a sixth drcuit 
jurisdiction because DOJ does not consider 
the loss of civil righte-to be a compensable 
injury. Thus, rather than pursue the damage 
award in other cases, in other drcuite, DOJ 
accepted the view of the sixth drcuit arid 
refiised to argue in favor of damages for loss 
of civil righte. 

Recommendation: HUD and DOJ should 
work closely together to develop the litigation 
strategy for appeals in Federal court In the 
rare event that they disagree on such strat­
egy, DOJ should make eveiy eflfort to develop 
an approach that will incorporate HUD's 
views sucb that HUD's policy positions are 
adequately represented. In addition, when ap­
propriate, DOJ should test the limite of fair 

housing law by continuing to pursue import­
ant substentive issues in other drcuit courte. 

Judicial elections 
Finding: In passing the FHAA, Congress 

wanted to create an administrative process 
that would provide a fair and inexpensive 
means of resolving fair housing disputes. 
However, complainante and, in particular, re­
spondents are electing to proceed in Federal 
court in the majority of cases, rather than 
litigating their compliainte in the HUD admin­
istrative foruin. The number of elected 
charges has far exceeded the expectetions of 
both HUD and DOJ. To alleviate the burden 
on bOJ attomeys litigating fair housing 
cases, DOJ has recently authorized U.S. attor­
neys to litigato elected charges., 

Once an election is made, the FHAA re­
quires HUD to authorize a civil action and 
requires DOJ to litigate the complaint on be­
half of both the aggrieved persons and the 
public interest in Federal court DOJ is al­
lowed to retum elected charges to HIJD only 
when new court dedsions or new evidence 
may be relevant to the initial reasonable cause 
determination. However, HUD belieyes that, 
on occasion, DOJ has retumed elected charges 
simply because DOJ does not agree with 
HUD's reasonable cause determination or 
HUD's substantive policy position. While DOJ 
acknowledges ite responsibility to support 
HUD's reasonable cause determination, DOJ 
maintains that it only retums elected charges 
when Uie charge is flawed or when it conflicts 
with DOJ's responsibility to avoid filing frivo­
lous claims in Federal court 

Recommendation: While recognizing 
DOJ's obligations to the Federal courte, DOJ 
must in tum recognize that HUD's reasonable 
cause determination is not reviewable except 
when a new court dedsion or new evidence 
would aflfect the initial determination. If DOJ 
disagrees with the substantive issues of a 
HUD charge such that it cannot litigate the 
charge in good faith, DOJ should authorize 
HUD attomeys to pursue the charge. In addi­
tion, DOJ should authorize HUD attomeys, as 
well as U.S. attorneys, to handle the litigation 
of elected charges where appropriate or where 
resourees are otherwise inadequate. 
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In addition. Congress, HUD, and DOJ 
should study the election process to determine 
why parties, particularly respondents, are 

' electing to litigate in Federal court rather 
than pursue the administrative a4judication 
intended by the FHAA. 

Sovereign immunity 
Finding: Currently, HUD and DOJ dis­

agree as to whether or not HUD may file an 
administrative charge agairist another Fed­
eral agency. Most recently, the controverey 
has arisen in the context of a judidal election 
ofa HUD charge filed against the Farmers 
Home Administratiori. While HUD asserte 
that the FHAA wasamended to allow charges 
againstall respondente including govemment 
enti Ues, DOJ main tain s that Federal agencies 
generally may not sue one another and that 
Congress did not expressly permit such suits 
in the FHAA.Thus, until the issue is settled, 
according to DOJ, Federal agendes may only 
be sued by private litigants for violating the 
FllAA. 

Recommendation: The President should 
issue an executive order requiring Federal 
agendes charged with fair housing discrimi­
nation to submit to binding arbitration of fair 
housing complainte. In the alternative. Con­
gress should.either mandate such binding ar­
bitration, as it has in certein employment 
riiatters, or expressly waive sovereign immun­

ity iii order to allow HUD or DOJ to sue 
another Federal agency for a violation ofthe 
FHAA. 

Conciliation breaches 
Finding: If a party breaches a conciliation 

agreement, HUD attempts to resolve the 
breach internally before seeking enforcement 
in Federal court. However, if HUD cannot 
resolve the breach, HUD refers the breach to 
DOJ with a recommendation to piiraue a dvil 
action. The Attorney General may then dedde 
whether to file a dai n in a conciliation breach. 
Rather than file a dvil action, DOJ tries to 
avoid costly and time-consuming litigation by 
attempting te resolve the breach or by submit­
ting the case for binding arbitration, which 
often results in a faster resolution of thia mat­
ter. 

Recommendation: DOJ should litigate 
condliation breaches more aggressively, so 
that such litigation can serve as an eflfective 
deterrent against respondente who may wish 
to breach an, agreement. If complainante are 
confident that conciliation agreemente will be , 
enforced eflTectively, they may be more willing 
to conciliate. 

Recognizing the extensive burden on DOJ 
attorneys and resources primarily because of 
the high number of elected charges, DOJ 
should delegate the autiiority to enforce con­
dliation breaches to HUD. 
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Concurring Statement of Commissioner Robert P. George 

— departmente ŝl̂  

f u n d i r T " ^PT'" ^"•"« '̂<'" that "Housing discrimination undermines a 
S^un h-1 ^ ' ' T T society rests: Uiat every person, regardless ofdLs ô  

» n n , r ^ w ' * ' ^ " f ' ^ ° T , " ' ^ "Misgivings about ceitain aspecte of the general 
approach to civil nghte problems adopted in Uie report These are, in my judSnent oSoTete 
unhdpful. and potentialfy counterproductive to the cause of civil righte I 

The focus of my concem is symbolized by Uie report's undiflTerentiated use of Uie invidious 
Mo5 A T " ^ " ' ' ° > ''""l̂ be virtually all radally and ethnically concentrated c o m Z i Z 
Most Amencan citizens underatiind -segregation" as Uie legal or socially enforeed section 
of persons by raaal categories. The concept of "-separate b?t equal' righte for SreSTra^es 
constitutionallŷ sanctioned by Uie Supreme Court in Plessy.vJFergJonmm^^lZ^r 
continuous legaland political challenge until it was abolished by Uvf Cour̂  inBm^T^ S a S 
of^ucation ofjopeka, whose 40Ui anniversary we are celebrating this year 
d^^™-""?-^ K," Kennedy issued Executive Order 11063 oudawing 
f n ^ n T 1 Public housing. Since then Congress has acted repeatedly to reduee^d 
eliminate l|ga^ and social barriere to freedom of access to housing for all AmericanTmLISe 
?eveSnin.'JS "^^'^n'}^^^ '̂̂ ^ ^ ' ^ ^ "̂ '̂  Uie Housing Td C o J S T t ? 

Act and the Equal Credit Opportunity Act in 1974. and Uie 1988 Fair Housing 
Amendmente, which are the subject of this report «"rii«iu8ing 
have "oas^J't^oT^!! eovemments, munidpalities, and other govemmental entities 
have pasMd tiiousands of laws and regulations to break down race based segrecation in-
housing. Bilhons of dollars have been spent since the 1960s by govemmente S u e v e l s to 
E t ^ n' " • " i " ' ' " r r ^ " " " ^ ""'̂ '̂y ^« benSt o ^ S t i e s . l l ^ l ' : 
fighting challenges tiirough Uie courts for yeara to ensure Uiat housing for minoriSTIs 
avmlable in white neighborhoods sudi as Yonkera and Mount Uurel "'"onties is 

yeara^YelSfs « f J^^^ '""'̂  from Uiose of 30 
ChZTudA ^ disparages three decades of stmggle for equal dvil righte in housing 
of tJ?NatW, W i r ' T ^ ? ' " "'""^ ^̂ '̂ -̂ ^̂  ^« -the ™M r̂ify 
of Se ri^ r?I? V A"'«"'=^» «™ " segregated now as they were at UieheigS 
of Uie ayi nghte lyioyement in Uie 1960B.' (p. 3) I believe Uiat Uiis defeatist viewpoint sho^d 
hav̂  no place m the document tiie Commission sends to Congress today " •h°" '̂* 
Com^lZn" w of vigorous desegregation eflTorte have utterly failed, Uien Uie 
Commission would find iteelfm agreement with opponente of dvil righte and anti-isSmina 
FederarV?" A T ^̂ .t̂ *-* P'oĝ ess could not be made in desegregation b y ^ n g 
Federal Stete. and local legislation. Moreover, such a failure could be te2n by o t J ^ f 
S o r ^ r '«ii«'«ti°n i" a misguided endeavor to mak'e t^e^tion 
conform to a politicalfy conect model of a multicultural sociefy " 

stendn J f K ' I ' ' ""f̂ *̂ , "̂ .P̂ '̂ 'î 'y calculating radal concentiations implies an egaHtarian 
1 "K ^ achieved by a draconian policy of radal and eUinic qStaTlte 

methodology, in other words, pointe down Uie paUi of increLinggovemmenS^ 
local communities and interference wiUi Uie homes and familie7of Z I T a a D^5WWA h ^ 
e^emmeT"h"'K''K ^uT"^'^^onsMity. indiridual choite^ndeS^denct W s ^ S 
govemment which should distinguish Uie dtizens of a democracy. 
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Nowhere does the report canvas the range of explanations, some legitimate, others not, for 
why people of common racial and ethnic backgrounds live together in particular neighborhoods. 
It apparently disregards the historical fact that immigrant peoples have oflen settied in urban 
communities of common tongue and custom until later generations were "Americanized." In 
a free regime riiany ofthose arriving from abroad probably will choose te live withothers who 
share their ethnic, religious, cultural, and linguistic heritage. 

Neither does the report examine a second cmcial feature in minority residence pattems, 
the impact of economic barriers to home ownership in more affluent neighborhoods. Since a 
large number of blacks. Latinos, arid other minoritits are poor, homes in many suburban 
communities are out of reach for most 

Yet even as this report was being drafted, the Washington Post was reporting record 
numbers of black families abandoning Washington, D.C, for suburbia: 

The District's population loss is accelerating, and nearly equal numbers of whites and 
minorities are making thb exodus The Diatrict had more black residents than all the suburbs 
combined in 1980; by the end of the decade, more blacks lived in the Maryland suburba than in 
the dty. 

William Prey, a demographer at the University of Michigan who studies dty-suburb ' 
relationships, said tSe census data suggest that flight from the dty is now led by blacks. 
["Migration Prom D.C. Is Booming,'p. Al, April 28, 1994]. 

A refusal to acknowledge the factors of choice and poverty in minority residence pattems 
blinds the report both to the powerful dynamics among minorities who are moving freely from 
community to community, as well as to deeper problems of the poor such as the homelessness 
of thousands of minority families, about which the report is silent 

Over 150 yeare ago the prophetic observer of America, Alexis De Tocqueville, wamed 
democrades of a new form of "soft despotism" that threatened to undermine the capadty for 
moral choice that characterizes human beings. Rising concems about our nation's growing 
problems of. inner dty crime, violence, drug abuse, and family breakdown exemplify 
Tocqueville's wamings about the dangere created by an ever expanding govemment which is 
gradually co-opting our freedom to make intelligent dedsions, about our lives. In Democracy 
in America Tocqiieville wrote: 

[Centralized govemmentl daily makes the exerdse of free choice less useful and rarer, restricte 
the activity of free will within a narrower compass, and little by littleroba each dtizen ofa proper 
use of his own faculties . . . 

[Glovemmerit... covers the whole of social life with a network of petty, complicated rules that 
are both minute and uniform, through whieh even men of the greatest originality and the most 
vigorous temperament cannot force their heads above the crowd. It does not break men's will, but 
softens, bends, and guides it; it seldom enjoins, but often inhibite, action; it does not destroy 
anything, but preventa much being bom; it is not at all tyraimieal, but it hinders, restrains, 
enervates, stifles, and stultifies so much that in the end each nation is no more than a flock of 
timid and hardworking animals with the government aa ite shepherd.... 

Ii does little good to summon those very dtizens who have been made so dependent on the 
central power to choose the representetives of that power fi'om time to time (i.e.. in elections]. 
However important, this brief and occasional exerdse of free will will not prevent them from 
gradiially losing the faculty of thinking, feeling, and acting for themselves, ao that they wiil slowly 
fall below the level of humanity. [G. Lawrence, trans., pp. 692, 694] 

An important part of the freedom Tocqueville argued for is in the area of how and where 
to house oiir families. Govemmental polides which overregulato and aim indiscriminately at 
outcomes rather than enhandng people's freedom to live where they wish generate the 
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pereeption that govemment is being manipulated by some groups at tiie exoense of othpr. 
creating resentment and rationalizing prejudice ^ 

or,n!I^,?»''' f f ^ elimination of remaining barriere to Uie equal 
opportunity to hve wherever one chooses. TTie Commission and the Nation shoSd W 
attention in Uie 1990s on what my fellow commissioner, Russell RedenbaS calls a -̂ ew 
paradigm for free society in which Uie poor are empowered morally and S a l l y to shane 
their lives well by their own choices. TTiis model of sdf-govemment is Uie very Opposite ofSe 
soa despotism" Tocqueville described so well in 1840 opposice oi uie 

sluLVortJ'r*" P^^^em- of freedom, the poor can be liberated from unlivable public housing 
slums often run by uncanng, cormpt oflRdals. In some cases we can. for example sell n S f 
housing unite to tenant occupante; in oUier cases we can tum manieL^Hver tTL^te^ 
and we can provide vouchera for use in.Uie private housing market^damenSlytKew 
paradigm means that self-govemment requires trust in Uie American people to make theiV 
own deasions without assuming Uiat most are prejudiced, bigoted, or a S in ba"^th 
,M„«n? *K ^ f .y*^" .**' ""«̂ « ê eat progress in defeating segregation and 
advancing the cause of civil righte. Still, prejudice remSins and our fight mustcontinue The 
means we use in this just cause, however, must tiiemselves be just Indeed"? SemesSiswe 
employ are unjust we wiH have undemiined Uie very cause of dvil rightTto whkh rhavS 
J a ? E ! ? „ i - T ' r n r J ' ' " ' ^« categorizing of incU^H. tSIJ 
has become Uie hallmark of our stetecrail has compromised Uiis great cause. We must ask 

t^tSlir TZT^'^^T'" '^'^ "P^'^h pattem in order to dole oZ 
re^^Ihn f 1 f^^i °^ stimulating prejudice and exacerbating radal tension (^r 
report should not have left these questions unasked and unanswered. 
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statement by Maiy Frances Berry, Chal̂ jerson 

they can improve their job perfomiance The^n„^-^ ^ "^' ^ recommend ways Uiat 
the Justice Department. te'^impSment Ho 'ur f A'^ ""^'P " ^ ' " " " r t wiSi 
efficiently. ^ ""̂  Housmg Amendmente Act of 1988 more 

President Reagan proposed and Congress enactPrf Pair H • , . , 
governmental officials acknowledged S c i r i f r i ^ f , f ''"^ legislation in 1988 because 
and ineflfectual for yeara DiscriSnator^ J^mera L o f teo ' V'""'"^ ^^'^ 
access to the housing of Uieir choice. In 1M5 S " l £ n r ""^^ ^m^Hcans from gaining 
Commission at a consultation that there were^Zt^'^'S' 
discnmination occurring every year. instances of housing 

h o i S i g d S i n S p t S ^ ^ ^ ^ ^ uA2:JSent i r '" i-portant aspect of Uie 
remains greater Uian that of any oUier VaSSTr eth^o " ^ ^ ' T ^ J " Americans 
niove to tiie suburbs they are most oftei sJbit^H . f African Americans 
of Steering and oUier tactics S i s i^mfnaZ^^ >nyoluntaiy segregation tiirough Uie use 
the suburbs or the dties f o T i S Z e ^ , ; " ^ '"'"''"^ "̂ ^^^^ choice,XuierlJ 
documented by researchere anTthTusI^?^',^^^^^^ " '̂̂  "'f-d has been weH 
Uiey choose whatever Uieir sodoecormVclSus are not fitn. to live where 

ofpeo^leThVSutn;'^^^^ 
dations which should heT^H^D'LTre^^^^^^^^^ 
those who areexduded from the housing of t̂ e r c h o i L ^ 71^?^ more effidentiy to 
race, sex, color, national origin, or rehp̂ on ' disability, familial stetiis. 
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Appendix A 

U.S. DEPARTMBfr OF HOUSVIQ ANO URBAN DEVELOPMENT 
TMESeCHETARY 

WASHMaiCN.O.C. 20410 

October. 13, 199A 

Mary Frances Berry 
Chair, U.S. Coanission on C i v i l Rights 
624 Ninth Street, N.W. 
Washington, D.C. 20425 

Dear Madam Chair: 

The Department of Housing and Urban Development is pleased to 
provide i t s , response to the recommendations incliided in the 
CoBDission's report, "The Fair Housing Amendments Act of 1988—The 
Enforcement Report." Your graciousness in providing the 
opportunity to comment is greatly appreciated. 

I take my responsibility to enforce the Fair Housing Act verv 
seriously. Together with the Assistant Secretary for Fair Housing 
and Equal Opportunity Roberta Achtenberg, I have endeavored to 
i^P^ve the operation of HUD's fair housing enforcement programs 
and to shift badly needed departmental resources to this effort. To 
that end, I have elevated the office of Fair Housing and Equal 
Opportunity ("FHEO-) to stand equal with HUD's other prbgraa 
offices. In an environment of government-wide staff reductions. I 
have authorized Assistant Secretary Achtenberg to add 48 new 
employees to her staff so that tha c i v i l rights obligation of tha 
Department can be more faithfully and effectively discharged. And 
in an effort to leverage and maximize human resources, the 
Department has increased threefold staff training funds for fair 
housing, and hired outside consultanta to improve management 
systems and provide needed expertise on technical issues. 

I believe that many of the recommenilations made in the 
Commission report have been resolved or w i l l be addressed as the 
results of HUD's reorganization of the Fair Housing Act enforcement 
function are felt. Beginning in April, 1994, fair housing field 
tz J .^"eluding those who carry out investigations to determine i f 
^tS, 5. Housing Act has been violated, now report directly to 
HUD s chief c i v i l rights enforcement o f f i c i a l . The restructuring 
wi l l enable the office of Fair Housing and Equal Opportunity to 
oversee field ^activity more directly, and to provide consistent and 
thorough application of the Fair Housing Act. 

Additionally, the Department has also completely revamped i t s 
system for making determinations of whether or not a Title V I I I 
complaint filed by a private party should be brought to a hearing 
or to t r i a l . Authority to make de terminations of whether there i s 
cause to believe that a violation of Title V I I I has occurred i s now 
lodged with FHEO. The Offica of General Counsel ("OCC") will 
continue to play an essential role, and have concurrence authority 
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iSus?n7%tafV™l?rir/rn i d ^ J J i f ^ i V ^ V g ^ f T °' 
commencement or investigations In ô ^̂ ^̂  ^° 
system for determining whether a consistent 
both cause and no cause c a l L t n l «f"^s for HUD to go forward, 
before a charge i s issued We i e l i e V \ V ^ " * ^ . ^ ^ Headquarter; 
adjustment, the new system will substantil^v 5̂̂ '̂'- * P«̂ i°«i 
consistency-and timeliness! substantially address issues of 

Below are comments on each of the report's recommendations. 

Part 1: the Setting 

expanSe'd Sfrrcem^nt /^^jn^ibUijfL %rV'^''' ^° 
allocated additional funds to sû ^̂ ^̂ ^̂  nIw^n?^"V•^"^ ^^"^^^ mortgage lending and insurAno^^l^?^ ^ " initiatives to address 

aggrlslive actTô n in n a t f o n a r " ^"^ undertake more 
The Department hL'"al"ready beg^n tTeV°a"rua?rJn'o/'?r"''??"^°^=-
toward f u l l and fair enforclmo„t° t °^ activities 
addition to providing resourceTfS- »frJ^%^%^f Act. m 

, Department has strengthened the "̂ ^̂ ^̂ ^̂  enforcement, the 
and Equal Opportunity throurho»^ t», Office of Fair Housing 
housin'̂ g concl?nThTveLc^'m"TcrpoSnt°^^^^ ^^^^ program activitie.: in ^"«f«nent or a i i of the Department's 

a l l L a t i o n Of resources to a oar't^culTr-"'^^ ^ ^ i ^ ^ " ' ^ ^he 
committed, to utTu^Lng ° e i l s ^ ^ ^ 
advancement Of f ^ i ^ . ^ r ^ ^ s t ^ ^ ^ t ^ S n 5 ^ ^ r / ? ^ n t ? ° 

Part I I : Complaints 

Procedures 

the C ^ i S ^ r ; ^ n ! . ^ ^ ' : S ! ^ ^ address 
processing complaints. The Denart™in^ x • =.°".=̂ s*ent system for 
for provision of guidance ?o Ihe initiated a new system 
has issued guidance aS5 provided Jrfini^^^^ " 
procedures. it has issued id™ ' f c°"sistent intake 
Guidance on systemic Tnve?ii«M^^ administrative closures, 
complaints wilJbe iss.e,'7rthTXn^^^^ 

fo.̂ .uU%'!Sr:, N̂'tiĉs'esSĥ ê "oŜif "̂̂^ -
go through an internal cl^aAn^^^^ Public documents and which 
urgent, interim guidance i^^^su^^^^^^^ '^"S circumstances ar2 
also considered to be a public d ™ « l ^ •emorandua form, which is 
in the Notice foSat. T h e i r s , ^ 
administrative clos:urM and c«nVl^lJ^°*^" issued addressed 
approach to c i r c u m s t S in 2hich s ^ S ^ i * ""'i^'tent national 
be used. nances m which such closures may, and may not, 
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inr»rfif «,m^ f a compliance manual are expected to go into 
id l l l^t CTH ^he end of October. These chapters will 
address such c r i t i c a l investigative guidance issues a's Intake 
L°"^ct5ieVr"eprauVn^^'^°"' - - ^ ^ i - i o n . Other chaptejrS; 

Travel 

Although in the past financial resources mav not have been 
=ade available for on-site investigation in cases under the Fai? 
Housing Act, every effort was made this fiscal year to make such 

•!wh on l""- ̂ Z- °^ current^ircumstanles S 
-Mch on-site investigation is being discouraged or not utilized in 

>̂fP"r?.v«̂ ^̂  the f i r s t time, as a result 
of the FHEO reorganization, FHEO will now . have control over 
allocation of travel funds for its own staff. FHEO intends to 
ensure t.^ie availability of.-funds in the future. The issue of uiin? 
?Ct"ure%u?J:nce^''""' routinely nill be also be re-emphasized il 

Testing 

The Department agrees that testing to confirm or refute 
experiences described by complainants has been an underutilized 

i v ' t a i l e to'eal°>,°'P"""' , administration madr?;ia"g 
a/^Uable to each of its regional offices in FY '94 for procurement 
of, testing services from private fair housing, groups as part of the 
?unds for PV /"T'^^'V-^^ Department has bu^geSS 
funds for FY '9s to continue this practice. This will assure that 
adequate funds will be available in FY '95 to Jake testing ?S 
individual complaint situations a viable option. We note, however? 
that the prompt availability bf trained testers may not always b^ 
passible in some parts of the country, and HUD is considering 
alternatives to address that concern. "-onsiaering 

Training 

^r^.^Jl^^ Department agrees that past training on fair housing 
enforcement issues, dating back to 1989, has been wholl? 
ichtf^H^'^- Beginning last year, shortly afte^ Assistant Sec^SarJ 
Achtenberg was confirmed, FHEO initiated a series of substantiv^ 
techni^.t''^''"''i"- ^ course on c o n c f i S y j ; 
technique?, an advanced program on investigation technioues and a 

iaJJonani"^;^ '°^^'n'°"*y." investigaLrs,which laTbroadcJs? 
JSrJent dif5?^,?/^*°° participants. This teleconference addressed 
current difficult issues, "including use of prompt judicial actions 
as an^enforcement technique, zoning issues, theories of proof in 
fair housing cases, and proof of damages. Among the prSsenterS 
were the best in the field, from the Department of J u s t i c 5 " S ? K S ; 



,i-,ff / " provided the f i r s t ever intake training, to intake 
W ™ J ; " « country, to provide direct ^nd conSrSS 
instruction on dealing consistently and effectively with InCk! 
issues. Other trainings have included two one Jeik cSSrses 5n 
investigation of mortgage lending cases, which Included hands-2S 
S?sabl*nV^V''sampling techniques, 'and a c o i s e oJ aSJ^ceS 

» ' i S ^ ? r i : r f A " ^ r ' ^ l - ^ ^ ^ ^ ^ c o m p < ^ t ' M 

i n s t i S l i o n ^ r i ^ ^ l r o a i e n i S ' S . g J ^ ^ l ^ l , a iT^oo iJS 
t r i b"s"?c^aTr' H^"'-'' ^""^ '̂̂ ^ -re^s L'^Uumrnary" drv^l^meS? 
are basic fa ir housing orientation training materials, self-tauaht 
materials on the intake process, and effectiJe coSc i lSSlSJ 
o r s e t r r r i * o/"its'rei:n"t ^ ^ ^ ° t P « t » « n t i s prepar^ng'vJSeo'jJp^s 
OI several of i t s recent training courses, includlno tha Tn»-»vo 
training for distribution to state "nd loSal agencies Chl^S 
A S r i n l t r f i e V d ' o f ' f f - ^ f ^ " ^ i - l f y equivalent t o ' t S f P a l r n j Act and.to f ie ld offices for use in training current employees. 

Conciliation 

»ffoJ^! Department agrees that further instruction and training on 
effective, and non-tJireatening, conciliation techniques is criUcal 
in tL^lTT-- guidance on conciliation wUl be incltlH 
in the compliance manual currently in production.^taff haa 
already received clear instruction on the ?ights o? the parties ?S 
a complaint to engage or not to engage in conciliation JoweveJ 
because various judicial decisions have indicated c l S i y thaHS; 
Department must engage in adequate conciliation e l ? S s Mt ?; 
Srthrnrri° "'.'""^ ascertain, and perhaps re-confirm? Jh^ desi« 
of the parties to engage, ornot to engage, in conciliation 

n,.ni-o3J\°®'̂ *'̂ !'?®"̂  "^^^ require i t s newly created enforcement 
wn? hf I n compliance with conciliation agreement! ?es?s 
will be one way by which this monitoring may be formed. 

Withdrawals 

st^ff'^on ^i-lfJ'''^"*"' already issued guidance which instructs 
Vn̂ f̂-,4t 5K* handling of private settlement^ of cases 
sSli^emSSts requirement that staff not S j a g e p S " ? ; 
dTi!i««I^^ complainants and respondents of S a 
disadvantages of such settlements. The AdminiVtrativa c\nJr^l 

prfviJi s e t ? ? J i e i f ' " T ^ T foUcy issue, are not resolved % 



Timelines* 

procedure, to ensure more timely Drocesei™ ™ „ ^ li?"" 
requirement he, been •in=orporated^^tnelr ^.„°Je."„rp'l,'n"'' S i ? 

an̂ '»̂ ,z,';̂ t"Tl"̂ uiiÛ ^̂ ^̂ ^̂ ^̂  

S??!̂ " -Pii-'n-iJr-î . nsst 'A-te «eT;}"̂°".VitoS3 

make determinations or cause and Equal Opportunity to 

? r r : \ : u i °prrl"pLrivr,7e1X?A"e1."°"̂  o„.ur,%i.rc'i»-„. 
Consistency 

BiSl^^-" ^̂̂̂^̂  JH!̂  
office i e rev i . ; ? ' , -.11 "ciSes oUr /.v°." ',1,* " n " " ^ " 

Organisation 

I share the Commission's belief that by consolidating Title 



V I I I casa processing under a ,single offica and increasing the 
authority of the Assistant Secretary to guide the process, 
enforcement w i l l improve. For this reason, as discussed more, fully 
above, I have used a "delegation of authority" to place authority 
to make determinations of cause and no cause in fair housing cases 
with the Assistant Secretary . for Fair Housing and Equal 
Opportunity. This determination w i l l be made with the concurrence' 
of the General Counsel. In addition, the implementation of this 
new delegation will result in closer and more ongoing consultation 
with the Office of General Counsel throughout the investigation. 
That delegation was effective October 1, 1994. 

Interventions 

Currently, complainants are provided with information 
regarding their right to intervene in a Title VIII case and appeal 
an adverse decision reached by an Administrative Law Judge; HUD 
currently has no plans to issue regulations regarding the 
intervention process. 

Fart I I I ; HUD-Funded Activities 

Fair Housing Assistance Program 

HUO Reimbursement 

Congress has approved a significant increase in funding for 
the Fair Housing Assistance Program for FY 1995. This program 
reimburses state and local f a i r housing agencies for processing 
complaints under non-federal fair housing statutes. FHEO i s 
currently conducting a comprehensive study of actual case 
processing costs to assess whether the reimbursement schedule 
should be modified. Among matters being considered are increased 
rates for complex or time-consuming cases, and incentive funding 
to allow the funding of special projects or activities which will 
enhance investigatory performance. 

Agency Evaluations 

The recommendation regarding interviews with women's groups 
and c i v i l rights advocacy groups in the certification pirocessis a 
helpful one, as is the reconunendation regarding notification of 
such groups on the opportunicy to comment on performance issues 
when determinations on equivalency are being made. HUD will 
redouble i t s efforts to consult widely in i t s next round of 
reviews. 



Fair HousiBg Initiativea Program 

Distribution of Funds ' 

HUD has overhauled i t s administration of the Fair Housing 
Initiatives Program (FHIP) to address the types of changes 
recommended in the Commission's report. Through a process known as 
Business Process Reengineering ("BPR"), we have streamlined and 
modified the grant-making process. As a result of the effort, the 
funding cycle time for FHIP has been reduced from 131.weeks to 36 
weeks; a substantial amount of staff time has been redirected to 
activities that add value to the final product; a five-ryear cost 
savings of over $1.9 million is projected; and a proactive, 
customer-service approach has been adopted. 

The FHIP BPR project has been so successful that i t was 
awarded the Price Waterhouse Worklight Award in October i994'. The 
FHIP project was selected for i t s creativity and customer-focus in 
identifying opportunities for improving the FHIP funding process. 
The award serves as a model for reinvention efforts throughout 
government and,private industry. The FHIP BPR project also was 
recognized as one of the top twenty best BPR efforts in the country 
as listed in the September issue of CFO magazine. Of the twenty, 
the FHIP BPR project was the only, one from.a government agency. 

Underserved Areas 

Like the Commission, the Department is very pleaised with the 1992 
legislation Which created the Fair Housing Organizations 
Initiative; Both the FY 1993 and FY 1994 Notices of Funding 
Availability (NOFA) identified specific unserved and underserved 
areas oif the country in which the Department sought to create new 
private fair housing organizations. (The FY 94 NOFA also allowed 
applicants j to identify additional . areas which were 
unserved/underserved by existing groups.) Since the legislative 
amendment, 24 new private fair housing enforcement organizations 
have been created in underserved areas of the country. FHEO has 
recently issued a notice to a l l current and potential program 
participants soliciting their comments on the administration of the 
new program. 

Testing 

As a result of 1992 legislation, FHIP has been expanded to permit 
recipients to carry out testing programs wherever they have a 
reasonable basis for doing so, including s t a t i s t i c a l disparities, 
reports and other types of substantive information. The Department 
has fully implemented the new authority; Through NOFAs and the 
proposed FHIP rule, published forcomment on August 29, 1994, HUD 
has informed FHIP recipients that the old restrictions on testing 
activities have been lifted. 



Part IVt The New Juriadictiona 

Privaoy 

The Task Force on Occupancy Standards in HUD Public ahd 
Assisted Housing submitted i t s final report to HUD on April 7, 
1994. Chapter 9 of the Report, Privacy and Confidentiality, i s 
being reviewed by the Department. Any needed regulatory changes 
will be proposed by December 31, 1994; modified or new guidance 
will be issued in the form of handbook or forms changes. 

Zoning and Land Use Lava 

The Department has no objection to the development of policy 
guidance on reqiiirements that zoning ordinances should incorporate 
the concept of reasonable accommodations for persons with 
disabilities. However, the Department believes that preparation of 
such guidance would more properly be led by the Department of 
Justice, which has the authority to determine which zoning/land use 
cases to litigate. Unlike the usual procedure, under the Fair 
Housing Act, HUD does not make determinations of whether zoning or 
land vise provisions violate the Act. 

Prohibited Inquiries 

The Task Force on Occupancy Standards ' in HUD Public and 
Assisted Housing submitted its final report to HUD on April 7, 
1994. A discussion of Disability-Related Inquiries in the 
Application Process (P. 1-34 et seq. of the Task Force Report) 
recommended that HUD clarify the scope of limited inquiries that 
can be made. This recommendation is being reviewed to determine 
the need for regulatory changes or other guidance to HUD-assisted 
housing providers. 

Ancillary Facilities 

The Department does not object to the publication of guidance 
addressing health and safety, rules as a defense to discrimination 
cases. However, this issue i s one with many potential 
ramifications, which will require a significant amount of tine to 
address comprehensively. 

Part V: Fair Housing Policy and Implementation 

Proving Discrimination-The Department i s routinely, applying a 
disparate impact analysis to i t s cases, through application of case 
law precedent. In the lending area, tha Department successfully 
urged the Interagency Taskforce on Fair Lending, composed.of HUD, 
DOJ, and the fedeiral bank regulatory agencies, to Include in the 
Fair Lending Policy Statement published in the Federal Register on 
April 15, 1994, provisions describing the applicability of a 
disparate impact analysis in lending situations. The Department i s 



io ?j;r,"of°'pra, -'̂--.v-to-rpu-.̂^̂^̂^ 
Secretary-initiated Complaints 

the ffna^''sTays'o?pr?pfrat?o^^ °' " P - ^ 

Timeliness 

The Fair Housing Act states: 

^ l l l V / V ' i ^ ^ ^*"°? "^y' ^^^^ ̂ han one year after an 
?eiminftei f n p r a c t i c e haJ occurreJ or 
^nnh nf •' -^^f * complaint with the Secretary allegino 
such discriminatory housing practice. The SecJetarJ S2 
the Secretary's own initiative, may also f i l e such 2 
complaint. Sec. 810(a) (l) (A) ( i ) . m e such a 

nrttil^^i^onTiflT:^^ the one year statute of 
initiated complaints. However SSS^^^i^Mvoi Secretary-
of continuing violations wherever anL̂ ^̂ ^̂  applying the theory 
existinf» laJ ''"srever appropriate, in accordance with 

Conciliation Agreements 

The Fair Housing Act states: 

Each conciliation agreement shall be made public unless ĥo 

Secretarial Review Process, Procedures 
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objections to the findings and conclusions must be submitted to the 
Secretary within that time frame. 

Secretarial Review Process, Policymaking 

HUD agrees that, to the extent that policy i s made by 
Secretarial decisions, rulemaking may be necessary to 
institutionalize the policy or interpretation. 

Other Matters 

Zoning Cases 

The Department has no plans to modify its current process of 
making no cause determinations in zoning cases. 

Prompt Judicial Actions 

HUD takes the position that prompt judicial relief may be 
necessary to maintain the status quo to avoid irreparable harm to 
complainants during the investigation, where the equities favor 
protecting the fair housing rights of complainants. 

Judicial Review 

The Department and DOJ have agreed to put an effective 
mechanism m place which will enable joiht strategy decisions on 
pursuit of a l l appeals in fair housing cases. 

Judicial Elections 

The Department conducted an early study of the reasons 
parties elected to have their cases heard in a judicial, rather 
than administrative forum. Several changes were made to address 
issues Identified in the study. 

The Department has presented strong evidence of damages to 
Administrative Law Judges which has resulted in higher damage 
awards during the past two years., Since there has been mo?e 
passage of time, and more parties continue to make the election, 
this issue should be re-visited. Included in such a study should 
be the types and amounts of relief awarded in the various forums. 

Sovereign Immunity 

r„1bH'̂ \̂f̂ "̂ ''®̂  ^^^^^ counsel at the Department of Justice has 
ruled that principles of separation bf powers and sovereign 
immunity result in a conclusion that the Department may not i s s S 
a charge under the Fair Housing Act against 1 federal agenS. the 
Department i s continuing to accept complaints! conduct 
investigations, and attempt conciliation in Such cases. 
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. 1 1 
Department, in consultation with DOJ's C i v i l Rights Division is 
considering a variety of options.for addressing the i s s i l s Chi^h 
the Office of Legal Counsel has ide n t i f i e d . issues wnicft 

After completing a eonprehensive review of the 
j o i n t decision w i l l be made on appropriate action. 

Conciliation Breaches 

HUD and DOJ 

options, a 

where brpaohpc "=°gnize the importance of enforcement actions 
wnere breaches of conciliation agreements occur ard w i l l 
d J n J o r ' b f ̂„ĥ "̂"" compliance with an agreemeJi 
cannot be obtained voluntarily. HUD and DoJ w i l l I i i ocate 
necessary resources to accomplish t h i s enforcement objectWe? 

Thank you for the opportunity to present these comments. 

Sincerely, 

n/y Henfy G-. Cisneros 
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Appendix B 

t.S. Department of justice 

,Civil Rights Divisiott S C C R 

oso • 
RECEIVEO 

Otfuf i jic AiuuM Anrrw^ r<niai "94 OCT 13 ?4 142 

OCT I 3 1994 

Honorable Mary Frances Berry 
Chairperson ' 

^Ci'^f^v.^*'^'^" Commission on C i v i l Rights 
624 9th,Street, N.W.. Room 700 
Washington, D.C. 20425 

Re; The Fair Housing Amendnents Act of 1988 -
The Enforcement p^pTrt ' 

Dear Madame Chairperson: 

EnforceSeJtTp^rt ^ c n c e r J i L ^ t h ^ ' r ' ^ ^^"'^ ° ' ^ ' - - - - n ' s 
1988. we have^e'Jie"e"d"t"Js"^dr^^t ' nd' app^^clatr^Jr'^'^ ° ' 
thoroughness and your cons-derarinn , , 
provided on behalf Of the a w n Riah°= comments 
of Justice to the Commislion-s e S i ; ! n r - J f t T ° ' '''^ Department 
comments, which apparently C i f l b l i r t , 5 . ^ ^ v " -
speak for themselves Ce continn«%^ K ^** ^° ^̂ '̂  ̂ ^""^ Report, 
appears in our view to be ?h^,^n^ ê " *=°"cerned with what 
fe^occasions wher^Jhis DeSartmfnt fn^^fv,"'.'*'^ °" 
and urban Development ^mot hlvrH? Department of Housing 
HUD -election- I C f s h S S ^ ; ftied tn'?!^ a so-called 
indicated in my July letter % h-!» ^ federal court. As I 
Act have necessitatL a a r l i f 2 *'»«"'l»e"ts to the Fair Housing 
cooperatiorbetween^^!nr^»,r°n"'' and 

enforcement arena aJS th2? n^^^^x'''^"'^"^ ^"^'^^ '̂"''̂  housing 
the amended Act C;nt ?n?2 e f f l ^ t fn ^^'^ " ^ l ^ - Sinle 
proceed in federarJo^rJ with a Ĥ S chIr2e'«rA/*''^^^'°"^" ̂ ° 
been made on approximatelv loo 'r^"'^'' discrimination have 
previous l e t t e ^ ^ t ^ e nS^er^J? ?T™!r°"' indicated in my 
unable to resolCe SrffeSnces wJth 
extremely small. This I s n6t « n e S l d fn ̂ h-'^r" ^ " 
latest draft, and I would suggest that f i r l ^ l Commission's 
expended concerning a very minor prSbL^ ° ° ""^^ discussion i s 
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Commission for the thorough analysis and careful thought which 
have gone into its efforts in preparing its Report. 

Sincerely, 

Deval L . Patrick 
Assistant Attorney General 

C i v i l Rights Division 
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