
technical guidance memoranda, most of which 
exist only in draft form.̂ * TGMs issued in FY 
3 991 for the most part dealt with special situ­
ations, such as processing multibased com­
plaints involving handicap or familial status 
by grandfathered agencies; procedures for 
zoning and land use cases; and expedited case 
processing procedures in situations of appar­
ent prima facie discrimination. 

FHEO did, however, publish "Vivienda 
Justa—Es su derecho,'' a Spanish language 
pamphlet and guide to the Fair Housing Act 
that includes a Spanish language complaint 
form (Form 903A)." 

HUD did not develop FY 1992 or 1993 man­
agement plans for FHEO headquarters. The 
field management plan for FY 1992̂ * called 
for a reduction in the aged case inventory of 

' 90 percent; inonitoring of every FHAP agency 
receiving capacity-building or incentive 
funds; one onsite visit during each 18-month 
grant period; and performance assessments of 
all FHAP agencies whose interim agreements 
5^92 '̂"°™ ^ months old September 30, 

A region-by-region analysis reveals that in 
FY 1992, although every region did reduce its 
aged cases, no region met tiie 10 percent 

threshold. The percentage of aged cases 
ranged fi-om 13.1 percent in Region I (Boston) 
to 42.8 percent in Region VIH (Denver).̂ * The 
rate of decrease in the proportion of aged cases 
ranged from a low of 12.1 peroent, again in 
Region I, to a high of 58.8 percent in Region X 
(Seattle).̂ " Ofthe 10 regions, 6 reduced tiieir 
number of aged Titie Vin cases by at least 25 
percent. Nationally, tiie rate of reduction in 
tiie proporticp of aged cases was 36.1 per­
cent.*' 

The FY 1993 Field Management Plan** 
identified 11 priorities similar to those of pre­
ceding plans, but the priorities were spelled 
out with more detail and precision. Two per­
tained ti) Title VIII enforeement The first 
priority is a familiar one: enhance efficiency of 
processing Fair Housing Act complaints. Six 
"processing standards" were identified: 

Reduce the ratio of Fair Housing Act cases that age 
dunng the fiscal year by at least 10 percent. 

Reduce the inventory of cases filed before October 
1, 1992, by at least 90 percent by the end ofthe 
fiscal year. 
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79 Calculations based on "Objective 22." " 
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Process all casesin accordance with technical guid­
ance received from Headquarters. 

Implementguidance from Headquarters, including 
training of stafTin concurrent case processing func­
tions, maintaining the system for control of tUI case 
files, maintaining and reconciling the integra'ted 
data base systam. 

Develop recommendations for reasonable cause so' 
that no more than 10 percent of cases submitted to 
Headquarters FHEO are remanded for additional 
iriformation. 

Thoroughly investigate all issues and document 
investigative i-ecords so that no more than 10 per­
cent of detarminations reviewed are found to con­
tain substantiye deficiencies."̂  

The plan went on to note that: 

The amount of the reduction will be based upon a 
comparison of the ratio of cases that aged in FY 
1992 with the ratio of cases that age in FY 1993. 
Where a Region had fewer than 10 percent of ita 
cases aged during FY 1992, such Region would be 
required only to maintain or reduce ita aged case 
ratio. 

The second priority concemed promotion of 
substantial equivalency and assessment of 
agencies with interim certification. 

The second quarter report on the field man­
agement plan** provides an interim view of 
HUD's success. While all but two regions re-
diued the number of aged cases, in. seven 
regions the proportion of aged cases actually 

' rose due to an increase in the number cf cases 
filed. The proportional increases may have 

been influenced by the efforts made to reduce 
aged cases carried over from FY 1992. The 
1992 cases were dramatically reduced, by per-

, centages ranging from 100 percent to a low of 
56.3 percent.** 

In six regions, the number of cases re­
manded for further investigation by head­
quarters was zero or one. (In those regions, the 
number of cases sent varied from 6 tp 17). 
However, 8 of 13 cases sent to headquarters 
by Region X (Seattle) were remanded, as were 
5 of 42 cases sent by Region V (Chicago); 4 of 
22 cases fi-om Region VI (FL Worth); and 4 of 
48 cases sent by Region IX (San Francisco).*" 

Assessing HUD's Progress 
FHEO's analysis of progress on aging cases 

was at times problematic. The Assistant Sec­
retary summarized HUD's performance in FY 
1991 as follows: ' 

The nationwide performance in this area of 4.1 
percent exceeded expectations. All of the Regions 
met or exceeded the 10 percent goal. Performance 
was outstanding in R«gion I with no aging cases at 
the end ofthe fiscal year, 0.8 percent in Region II, 
2.1 percent in Region III, 1.5 percent in Region V, 
1.3 percent in Region VI, 0.7 percent in Region VU, 
and 4.4 percent in Region DC. The Regions success­
fully implemented mianagement initiatives de­
signed to expedite case processing 

This assessment overlooks evidence that 
HUD was struggling to process cases in a 
timely fashion. Other HUD data reiveal that, 
between FY 1990 and 1992, the backlog of 
cases over 100 days old was rarely less than 
50 percent of inventory, and typically ranged 

83 Ibid. 

84 U.S. Department of Housing and Urban Development, Office of Fair Housing and Equal Opportunity, Field Man­
agement Plan—FY 1993. Second Quarter Report (unpaged). 

86 Ibid. 

86 Ibid. 

87 Ibid., p. 4 
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between 40 and 70 percent (see figure 5.1).** 
Although by tiie end of 1991 tiie backlog of 
aged cases had fallen to its lowest level in 2 
years, even then the rate was still 36 percent, 
substantially more than the 4 percent rate of 
"aging cases" reported for the regional offices. 
Furthermore, in FY 1992 tiie backlog rose 
again and remained significantly above 40 
percent throughout most of the year. 

Afler falling to 33 percent at the end of FY 
1992, backlog rates once again rebounded in 
the first 4 months of FY 1993 to reach a peak 
of 49 percent at tiie end of January. Thereaf­
ter, rates tended downward, reaching a low of 
19.5 percent by tiie end of tiie year. Unlike 
previous yeare, however, tiie backlog did not 

rebound in the first 4 months of FY 1994, 
suggesting tiiat HUD may be able to consoli­
date gains made in 1993 and bring the backlog 
rate down to 20 percent or less. 

Because HUD established the 73-day stan­
dard for regional office processingexpressly in 
order to meet the lOO-day standard set by the 
law, the apparent dispairity in HUD's success 
in meeting these two goals is surprising. One 
explanation is that HUD's asaiumption that 
headquarten could complete processing cases 
investigated by regional offices in 27 days was 
too optimistic 

Alternatively, the disparity may have re­
sulted from accounting differences: whereas 
the Assistant Secretary's measures of 
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regional office performance excluded cases 
that had been sent on to headquartera, the 
calculation here of the aged (i.e., 100-day •»•) 
caseload included all complaints. In other 
woi'ds, while -aging" and "aged" cases that 
were sent to headquarters prior to September 
30,1990, did not count in year-end measures 
of regional performance, they are counted in 
this report's calculations of systemwide back­
log rates. 

These .explanations do not, however, ac­
count for the precipitous drop in the system-
wide backlog rate during September 1990. A. 
review of backlog rates for individual regions 
(see figures 512-5.11), suggests that the drop 
occurred because several, regional offices 
placed special emphasis on closing aged cases 
as the end of the fiscal year approached. The. 
pattern exhibited by Region III, although 
more dramatic than most, is illustrative. 

Evidentiy these were stopgap efforts, be­
cause diuring the first months of FY 1992, 
backlog rates rebounded in each ofthe regions 
that had experienced a drop. Thus it appears 
that some regions redirected resources away 
from processing newer cases and toward elim­
inating aged cases. In delaying action oh new 
cases in 1991, many cases became aged in 
1992.** 

Consistent with high backlog rates, it took 
an average of more than 100 days to close^. 
complaints in each year from 1990 to 1993, as 
discussed eariier (see table 3.1).̂ * In 1990 and 

1991, the average time requin d to close cases 
exceeded 6 months; over 60 peixent of all cases 
exceeded the lOO-day requirement, and over 
a third were more than 200 days old. Although 
processing time dropped significantly in 1992 
to 140 days (but rose again to ISl.in 1993), 40 
percent of closed cases exceeded the lOO-day 
requirement, and 19 percent were more than 
200 days old in 1992; 39 percent exceeded 100 
days in 1993, with 22 percent over 200 days.*" 

Comparing Regions 
Earlier, this report described differences in 

the organization, procedures, training, re­
sources, and performance of the regional fair 
housing operations. Some of these differences 
result from "environmental" factors, such as 
geographic size and the extent of complaint 
referral to State ,and local agencies. Other 
differences, however, may result from incon-. 
sistent supervision and case management and 
uneven resource allocation across regions. It 
is important to separate these two types of 
influences so that problems in management 
and resource allocation that hurt the effi­
ciency and effectiveness of fair housing en­
forcement can be identified and corrected. 

This section examines the performance of 
HUD's 10 regional oflRces fi-om 1990 to 1993 
in one key element: timeliness of case process­
ing, as measured in the size of the complaint 
backlog and the time required to close cases. 

89 Backlog rates foreach region reflect oif complaints assigned to that region, regardlessof whether contrai had been 
passed to headquartera. \ i 

1 
yo In order to conform to the statutory concept of an aged case, the Commission treated caaes as *cloEing"on the date 

a cause determination was issuedor, if procesaingended before a determination was made, on the date ofthe action 
(e.g., condhation agreement, withdrawal of complaint). 

91 Title Vni Database. These calculations reflect only cases processed by HUD. 

92 More tban 1.400 cases were added to HUD's caaeload oo Sept. 13.1992, aa a result ofthe reactivation of caaes pre­
viously deferred to State and local agencies when tboae agencies did not achieve certiflcation as substantially equiv­
alent. Although many had already been in the system for some time, the reactivated caaes were treated as new cases. 
See chap. 6. 
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One measure of timeliness, particularly im­
portant because it is derived from the law 
itself, is the fraction of cases in each region 
older than 100 days—the so-called aged 
cases." Figures 5.1 to 5.10 show that, al­
though the fraction of aged cases declined 
gradually bety/een 1990 and 1993, trends var­
ied greatly from region to region. While some 
regions made steady gains in reducing their 
backlog rates (e.g., region DC. X), others 
showed no apparent improvement pr actually 
worsened. Moreover, in 1993, aaer 4 years of 
experience with the FHAA, not only were 
backlog rates generally high (39 percent over­
all), but substantial differences still remained 
among the 10 regions: regions III, VI, VIII, IX, 
and X-^near or below 40 percent; and the 
remaining regions (I, II, IV, V, and VII—rang­
ing between 20 and 60 percent, but averaging 
significantly above 40 percent Several re­
gions exhibited strong iihprovement through 
most of FY 1993 in reducing their backlogs (II, 
III, rv, V, IX) while the other regions (I, VI, 
VII, VIII, X) exhibited littie or no improve­
ment. At the end of 1993, backlog rates ranged 
from a low of 13.7 percent in region IX to a 
high of 34.1 percent in region I. 

A more direct measure of timeliness is the 
amount of time it takes to resolve a complaint 
From case to case, processing time may vary 
for many reasons, including the complexity of 
issues and the basis of the complaint, the 
strength ofthe case, availability of resources, 
and case management practices. To the extent 
these factors can be measured, statistical 
methods^ can be used to separate the effects 
of largely nondiscretionaty factors, such as 
the characteristics of complaints, from the 
effects of discretionary factors, such as re­

gional differences in resources and manage­
ment 

HUD data provide information bn three key 
characteristics of complaints that influence 
processing time: the basis(es), issuefs), and 
method of closing each complaint While a 
complaint's basis and issue are largely out of 
HUD's control, processing times will vary for 
a particular type of complaint according to a 
region's case management practices, staff 
training, and the like. However, the most im­
portant determinant of processing time is the 
method by which a case is closed. For example, 
cases in which cause determinations are made 
generally take much longer to complete than 
cases closed administratively.^ Regional 
management, trainirig, etc., can influence not 
only the average time required to close cases 
in different categories, but also the relative 
likelihood that a case will fall into one of these 
categories. 

Since 1989, improvements by HUD in case 
management, resources, and staff capabilities 
have reduced processing times. While these 
gains are systemwide, major differences are 
observed from region to region. Both the na­
tional and regional trends in processing times 
are captured by estimating separate trends 
for each region as well as an overall, i.e., 
national, treiid common to all regions for FYs 
1989-1993. 

At the national level, the basis, issue, and 
method and year of closure are found to have 
statistically significant effects on processing 
time (measured in days). Consistent with the 
results on inventories discussed above, im­
portant and statistically significant differ­
ences in regional trends were also found.^ 

93 The count of aged CSKS on a given date in a given region inchides all active compliinu processed by tbe reaion 
regardless ofwhich omce has them on that dato. H""o" processea oy uie region, 

94 The analysis of variance technique for accounting for variation in processing times U used in this repon. 

" ĉa;tit;:;ror''*'''"''''̂ '""̂^̂^̂  
* T ^ ! ^ " " ^ ' •"'!!'*!; ""̂  """"""̂  estimating trends, once efTecU were estimated separate!, for each 

year. Thus, estimated effect, oould exhibit systematic (e.g.. trend) or nonsystematic p a i ^ 
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Nevertheless, even when the combined ef­
fects ofthe systemwide factors and regional 
trends are taken into account, statistically 
significant differences in processing times re­

mained among the 10 HUD regions. Although 
not conclusive, these results support the need 
for a closer examination of regional case man­
agement practices, resources, and trairiing. 
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6. The Fair Housing Assistance Program 

The Fair Housing Assistance Program is 
the vehicle through which HUD funds the 
processingofhousingcomplaints by Suite 

and local govemment agencies. It has played 
an important, albeit currendy diminished, 
role in fair housing enforcement in the last 
two decades. 

State and local fair housing laws were im 
plemented as early as 1950, and by 1968, 
when the Federal Fair Housing Act (T̂ tle 
VIII) was originally enacted, almost half the 
Suites had prohibited at least some forms of 
housing discrimination.' With the passage of 
Title VUI, HUD was required lo turn over fair 
housing complaints to any State or local 
agency that had a fair housing law "substan­
tially equivalent" to the Federal statute.* 
Howeyer, in the subsequent decade, the prog­
ress ofState and local laws toward the goal of 
substantial equivalence was slow. By 1979, 
HUD recognized only 23 jurisdictions as sub­
stantially equivalent' 

The situation began to change with the 
approval of regulations implementing the 
Fair Housing Assistance Pnigram (FHAP).* 
First funded in FY 1980,̂  FHAP was designed 

to assiist State and local agencies by providing 
financial support for complaint processing, 
training, technical assistance, data and infor­
mation systems, and other fair housing pro­
jects, ahd to provide incentives for States and 
localities to assume greater responsibility for 
administering fair housing laws.' 

From 1980 to the FHAA effective date of 
March 13, 1989, the number of recognized 
State and local agericies grew frorh 23 to li22, 
while the percentage of the total national 
caseload of housing discrimination com­
plaints proceissed by these agencies rose from 
less than 10 percent in 1979 to more than 70 
percent in 1988.̂  Over a 10-year period. HUD 
spent more than $30 million assisting FHAP 
agencies.* 

Pending certification under the 1988 
FHAA, State and local agencies continued to 
process a significant portion of housing dis­
crimination compliBunts. In fiscal 1990, they 
handled 3,502 complaints, or 46 percent ofthe 
total cases logged by both HUD and local 
agencies. In fiscal 1991, the figure was 3,508, 
or. 38 percent and in fiscal year 1992, the 
agencies handled 3,212 housing complaints. 

1 By 1961.17 States had banned at least some forma of discrimination io housing. Robert G. Schwemm, Housing Dis-
crinunat^:UwandLitigation--Sev, YorW: CarkBoardman«.d CaUaghan. 1991), 5 3.9. pp. 3-11^.12n,ereafter 
ated aaSchviemm. Law and Litigation). 

2 42U.S.C.}36ia0(1982). 

3 US. Etepartment ofHousing and Urban Development. 1992 Programs of HUD (Washington. D.C: 1992) p 92 
(hereafUr cited as 1992 HUD Pn.^ams). . . ' p. sz 

4 45 Fed. Reg. 31,880(1980). 

' S o ' ^ l T . ^ l S r Z : ! ' ; ^ ^ ^ ^ ^ Appropriations Act, 1981. Pub! L 

8 24CJ.R.J 111.103(1993). 

' f l ^ ^ J \ t l ^ ^ ' ^ V ' ^ ' f ^ ^"^ Endangers A Relationship That Works," Govemuig p. 82 
(August 1989X Sack, formerly directed the Federal, Sute, snd Local Program. Division in HUD's Officeof Fair 
Housing and Equal Opportunity. 

8 Ibid. 
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or about 34 percent of the total caseload. (Dur­
ing this period, cases handled by HUD rose 
from 4,067 to 6,268, while State and local 
caseloads were stable.)" 

FHAP Funding 
To provide funds for FHAP agencies, HUD 

allocated $4,554 million for 120 agencies from 
its 1989 budget,'" $5,292 million for 120 agen­
cies from its 1990 budget" and $6,575 million 
for 125 agencies from its 1991 budget'̂  In 
1992 HUD requested $5 million for 125 agen­
cies.'"̂  However, in September 1992, most of 
the agencies lost their substantial equiva­
lency status due to failure to enact expanded 
legislaition based on the FHAA. Consequently, 
actual obligations for agencies were only 
$964,000 for 19 awards, not $5 million as 
estimated.'* 

Prior to fiscal 1992, the funds were divided 
into two categories:'" capacity building funds 
and contribution funds. Capacity building 
funds wiere awarded to agencies in their firat 
2 years of FHAP participation to enable them 
to strengthen their ability to process fair hous­
ing complaints." Each eligible agency was 
allocated $35,000 from HUD's 1990 budget'̂  
and $50,000 from HUD's 1991 budget "These 
funds were intended for participation in HUD-
sponsored training, complaint monitoringand 
reporting systems, case processing, and other 
activities that must be related to fair hous-
ing.'« 

Contribution funds were divided into three 
categories.̂ " Training funds were dispensed 
in a fixed amount̂ ' ($4,000 per agency in 
HUD's 1990 and 1991 budget).̂  Complaint 
processing funds were paid to agencies on a 

9 Data obtained from Departinent ofHousing and Urban Development, ORicc of Fair Housing and Equal Opportu­
nity, Integrated Title VIII Database System (hereafter Title VIII Database). 

10 U.S. House of Representatives, Comniittee on-Appiopriations. Heanngs on Department of Veteran Affairs and 
•Housingand Urban Development, ahd Independent Agencies Appropriations for 1991, 10 Ist Cong., 2d sess., 1990, 
p. fi29(heTea{ieT Kited aa FY 199f Budget Hearings). 

11 U.S. House of Representatives, Committee on Appropriations, Hearings on Department of Veteran Affairs and 
Housing and Urban Development, and Independent Agencies Appropriations for 1992. 102dCong., Ist sess., 1991, 
p. 642 (hereafter cited as n' 7992 Budget Hearings). 

12 U.S. House of Representatives, Committee on Appropriations, Heanngs on Department of Veteran Affairs and 
Housing antl Urixin Devrtopment. and Indeperutent Agencies Appropriations for 1993. 102d Cong.. 2d sess., 1992. 
p. 654 (hereafter cited as m ? Su(̂ (>( i/rarin^s). 

1.1 FY 1992 Budget Hearings, p. 6A2. 

14 U.S. House of Representatives. Committee on Appropriations. Heanngs on Department of Veteran Affairs and 
Housingand Urban Development, andlndependent Agencies Appropriations for 1994. 103d Cong., 1st sess., 1993. 
p. *hl(henafler dted oaFY 1994 Budget Hearings). 

15 24 C.F.R. 4 111.106(1993). 

16 Id i 111.106(a). 

17 U.S. Department of Housingand Urban Development, Oflice of Fair Housing and Equal Opportunity, Thit State of 
Fair Housing 1989 (Washington, DC. 1990) app. 1, pp. 38-4U (hereafter cited as The State of Fair Housing 1989). 

18 U.S. Department ofHousing and Urban Development. OfTice of Fair Housing and Equal Opportunity, Tfie State of 
Fair Housing 1990 (Washington, DC. 1990) app. 1, p. 31 (hereafter cited as The StaU of Fair Housing 1990). 

19 24 CF.R. J11110S(a)( 1993). 

20 Id i 111.106(b). 

21 w. 5 111.:'.vbxD. 

22 State of Fair Housing 1989. app. I. The .Slate of Fair Housing 1990. app. 1. 
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per case basis." Incentive funds were made 
available to agencies that processed a mini­
mum number of Fair Housing Act complaints 
expeditiously,''* or that: 

• process a minimum of 20 complainta (State)or 15 
complainta (local) during 12 consecutive months 
within an 18-month period; ' 
• demonstrate satisfactory perfonnance in the 
timely submission of vouchers; 
• conaistently proceaa complainta within 100 {lays; 
• demonstrate comprehensive and thorough inves­
tigation activities (aa per latest performance re­
view); and 
• certify that 20 percent of the fair housing funds 
spent during the previous fiscal year were non-Fed­
eral Community Development Block Grant 
(CDGB)funda.̂ '' 

Effective fiscal year 1992, HUD no longer 
awarded incentive funds under the FHAP pro­
gram.^ Incentive fiinds may have been elim­
inated because so many of the FHAP agencies 
were operating under new laws and had not 
had the caseload or experience in complaints 

processing to meet the eligibility require­
ments to receive these funds." The fiinds 
were used instead to increase support for coni-
plaint processing,^ 

In addition to the funding categories above, 
in March 1990 State and local agencies imder 
contraiJt to HUD received $650 for each fair 
housing complaint for which they produced an 
acceptable final investigative report or which 
was puiicessfully conciliated." Beginning in 
October 1991, the amount was increased to 
$800 for each case dosed.*' 

Those local and State agencies that were 
substantially equivalent prior to the FHAA 
and that investigated handicap and familial 
status complaints imder their own laws re­
ceived special processing contracts for han­
dling such complaints.̂ ' In 1990 HUD signed 
34 contracts with those agencies;'* in' 1991,20 
contracts; and in 1992,14 contracts.*' 

Afler passage of the 1988 amendments, 
HUD revised the FHAP regulations to in­
crease recipients' ability to plan long-term 
programs and to provide greater incentives to 

23 24C.F.R.5 lH.105(bX2)(1993). 

24 Id and Policy Conference on National Fair Housing AssisUnce Program 1989, Executive Summary, sp .isored by 
the omce of Fair Housing and Equal Opportunity, U.S. Department ofHousing and Urban Development, p. 13. 

25 Ibid., pp. 13-14. and 24 C.F.R.} lU.105{bXl, a993). Also, other HUD funds became available; see chap. 7. 

2« Although FHAP funding for theae categories was discontinued, the regulations still exist. 

27 Compore67Fed.Reg.22,872(1992)u>»/A56Fed.Reg.20,600(199i). 

28 "CommenU ofthe Department ofHousing and Urban Development.* accompanying letter from Henry G. CUneros, 
Secretary, U.S. DeparUnent of Housing and Urban Development to Mary Francea Beny. Chairperaon, U.S. Com^ 
mission on Civil Righu, June 9,1994. p. T (heieafter died as HUD CommenU). 

29 MemorandumfromMaxineCunningham.DeputyDirector,OfBceofFairHousingEnforcementandSection3 Com­
pliance. U.S. Department ofHousing and UrbM Development, to Alice Nolte, ConU«tingoffioer, Oflice of Procure­
ment aod Contracts, U.S. Department of Housing and Urban Development, dated Mar. 16. 1991; Re: Cost of 
Investigations by State and Local Agencies of Fair Houaing ComplainU Baaed (on) Handicap and FamiUal Status, 
p. 1. 

30 Jacquelyn Shelton. Director. InvesUgative Services. OfBce of Fair Housing and Equal Opportunity, U.S. Depart­
ment of Housing and Urban Development, HUD Meeting, Jan. 21,1992. 

31 Stau of Fair Housing 1989. p. 12. These paymenU for caae processing iinder contract were not made aa part of the 
FHAP program. See HUD Comments, p. 8. 

32 Of these, 23 were extended from 1989 and 11 were new. StaU of Fair Housing 1990. p. 4. 

33 &W List of Agencies with Contracts, provided by Jacquelyn Shelton, Director. Investigative Servicea. OflJce of Fair 
Housing and Equal Opportunity, U.S. Department ofHousing and Urban Developnent, Jan. 23,1992. 



States and localities to assume responsibility 
for a larger share of fair housing activities.** 

The fiscal 1993 appropriation was $4.4 mil­
lion, based on 125 agencies implementing the 
law under the FHAP program.'* Of that 
amount, $560,000 was designated for capacity 
building; $390,000 for case processing; and 
$290,000 for training and support "* The fiscal 
1994 appropriation of .$4.5 million was pro­
jected to include $360,000 for capacity build-
inc> $4 million for case processing and 
$159,000 for training and support services.̂ ' 
To receive funds, an applicant agency must 
haye interim or full certification (see below)." 

FHAP Agency Certification 
The 1988 aineridments required State and 

lociil jurisdictions to enact laws that were 
generally broader, stronger, and weighted 
with greater sanctions for violations than had 
previously been the case in order to process 
cases for HUD. Prio-to the 1988 amendments, 
HUD's regulations on substantial equivalency 
permitted the "recognition" of a jurisdiction, 
even though the State br local law did. not 
contain all of the prohibitions found in the 
act̂ ' HUD's final regulations issued January 

23, 1989, recognize that tiie righte and reme­
dies, as well as the procedures and availability 
of judicial review, including all ofthe rights 
provided in the 1988 amendments, must be 
protected by substantially equivalent laws.*" 
To meet the substantial equivalency require­
ment under the new act, agencies first had to 
satisfy criteria set forth in the FHAA*'. and in 
HUD's 1989 implementing regulations,*' and 
then formally apply for certification.*" The 
Assistant St retary for Fair Housing and 
Equal Opportunity was designated by the Sec­
retary of HUD to implement the FHAA with 
respect to certification of agencies and to 
make all certification decisions.** 

For each agency seeking certification, HUD 
first determined "whether the law, adminis­
tered by the agency, on its face," provides 
rights, procedures, remedies, and judicial re­
view that are "substantially equivalent" to 
those of Titie Vm, in accordmce with criteria 
set forth in HUD regulations.*̂  

Second, HUD was to determine whether an 
agency's "current practices and past perfor­
mance demonstrate that, in operation, tite law 
in fact provides rights and remedies that are 
substantially equivalent"*® 

34 54Fed. Reg. 20,094(1989). 

35 FY 1993 Budget Hearings, pt: 7. p. 6M. 

36 Ibid., pp. 656-57. 

37 FY 1994 Budget Hearings, pt: 6, p. iS3. 

38 24.C.F.R. 55 111.107(b) and 115.11 (1993). 

39 HUD Comments; p. 8. 

40 Ibid. 

41 42 U.S.C.J 3610(f)(3) (1988). 

42 . 24 C.F.R. §5 115.1-116.11(1993). 

43 W. } 115.5'(a). 

44 Id l i 115.1(aX3). 

46 Id. i 115.2(a) and 116.3(a). Prior to the approval of 42 U.S.C. J 3616a. the reguUtions were similar except that they 

did not have the phrase "adminisUred by the agency." 

46 Id . i 116.2(b). 
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During interim, certification, HUD refers 
complaints to the agency to allow it to build 
a track record adequate for HUD to monitor 
and assess performance.*̂  Although the term 
"recognition" was replaced by the term "certi­
fication" with the enactment of the FHAA in 
1988, the concepU detailed in HUD's 1989 
regulations remained consistent with the pre­
vious requirements. 48 

Complaint Referral 
When a complainant alleges a violation of 

Title VIII, as amended, the FHAA requires 
that the Secretary first attempt to refer the 
claim to a State or local agency before taking 
any action.*̂  Regulations gpvieming the refer­
ral process include the qualifications for refer­
ral to the State or local agencies, the certifica­
tion of the State and local agencies, and the 
requirements for reactivation by HUD. 

HUD regulations for the initial referral ba­
sically adopt the statutory language of the 
FHAA. The law requires that the Secretary 
first refer any complaint alleging a discrimi­
natory housing practice to a State or local 
agency when the complaint is within the juris­
diction ofthe agency, and the agency has been 
certified by the Secretaiy.̂  The agency must 
be either certified as a substantially equiva­
lent State or local agency, or permitted to 

accept interim referrals.̂ '' In addition, the 
regulations require that the Assistant Secre­
tary, notify the State or local agency of the 
referral by certified mail."* 

The Assistant Secretaiy must notify the 
aggrieved party and the respondent of the 
referral to the agency. The regulations.specify 
the form and content of the notification to both 
parties." The parties must receive notice 
either by certified mail or personal service. 
The notice must advise both parties of the 
aggrieved person's right to commence a civil 
action under the FHAA^ in an appropriate 
United States district court, not later than 2 
years afler the occurrence or termination of 
the questioned practice.̂  

The notice also must explain ho w the 2-year 
period is calculated. The computation ex-
cludeis any time during which a proceeding is 
pending before a referral agency or the Secre-,. 
tary^ regarding the complaint or charge 
based on the alleged discriminatory practice. 
However, the 2-year period does include the 
tiine during which an action for a breach of a 
conciliation agreement is pending." 

After a referral of a complaint is made, the 
Assistant Secretary is prohibited generally 
froin taking any further action on the com­
plaint.̂  However, a referral does not prohibit 
the Assistant Secretary firom reviewing or in­
vestigating matters in the complaint that 

47 I d i 115.11. 

48 24 C.F.R. Ch. I, Subch. A. App. L 911.972-73 (1993) (Preamble to Final Rule Implementing Fair Housing Amend­
menu Act of 1988). 

49 42 U.S.C. 5 3610(0(1) (1988). 

50 Id. 

51 24 C.F.R. i 103.100(a) (1993). For regulations addressing certification of substantially equivalent ageneiea, see 
24 C.F.R. 55 116.l-115.il (1993). 

52 Id. 5 i03.100(b). 

53 /d 5 103.110. 

54 42 U.S.C. 5-̂ 613 (1988). 

56 24 C J R. 5 103. Ib0(b) (1993). 

56 I d i 103.46(d). 

57 Id. i 103.100(b). ' 
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raise issues cogn izable under other civil rights 
authorities applicable to departmental pro­
grams.'* 

The Assistant Secretary may reactivate a 
referred complaint only in three types of situ­
ations: consensual reactivation, decertifica­
tion, or failure to process promptly.*" Accord­
ing to the regulations, reactivation by consent 
ofthe State or local agency covers requests for 
reactivation by the agency, as well as consent 
to reactivation initiated by the Assistant Sec­
retary."' Reactivation may also occur if the 
Assistant Secretary determines that "the 
agency no longer qualifies for certification as 
a substantially equivalent State or local 
agency and may not acirept interim refer-
rals.-** 

If the State or local agency fails to com­
mence proceedings on the complaint within 30 
days of receiving notification and referral,-
then the Assistant Secretary may reactivate 
the complaint̂  In addition, if the agency 
commences proceedings within 30 days, but 
the Assistant Secretary determines that the 
agency has failed to move forward with rea­
sonable promptness, the complaint may be 
reactivated.** 

If the agency fails to move forward 
promptiy, HUD will not reactivate the com­
plaint until the appropriate HUD regional 
office has conferred with the agency to assess 
the reasons for the delay." This provision 
allows the'Assistant Secretary to decide 
whether the agency will proceed effectively, 
after the conference with the HUD regional 
office, so reactivation can be avoided. 

The Assistant Secretaiy makes the reason­
able promptness determination on a case-by-
case basis. In making the assessment; the 
Assistant Secretary must consider several 
factors, including the subject matter and com­
plexity ofthe is/ues involved in the complaint, 
the number of aggrieved people, the progress 
made by the agency since referral, and the 
workload and resources available to the 
agency.* 

If reactivation is to occur for any reason, the 
Assistant Secretaiy will notify the agency, the 
aggrieved person, and the respondent by cer­
tified mail or personal service.*' The notifica­
tion tb the aggrieved person and the respon­
dent must include notice of the time limits 
applicable to complaint processings and the 
parties' procedural rights and obligations." 

58 , 42 U.S.C. 5.3610(0(2)(1988). 

59 24 C.F.R. 5103. l()5(b)( 1993). The other applicable dvil rights authorities are luted in 24 C.F.R. 5 103.5 (1993), and 
include Title VI of the Civil Rights Art of 1964 and the Age Discrimination Art. . 

60 Id. i 103.110. 

61. Id. 5 103.110(a). . 

62 Id. 5 103.110(b). 

63 Id. 5 103.110(c). 

64 W. 

65 W. . 

66 24 C.F.R. Ch. I. Subch. A. App. I, 911, 952-53 (1993) (Preamble u> Tmal Rule Implementing Fair Housing Amend­
ments Art of 1988). ' 

67 24 C.F.R. 5103. U5(a>( 1993). 

68 /(/. 5 103.115(bXl). 
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The notice must also explain that while 
HUD will continue to process the complaint, 
under the FHAA, the agency may continue to 
process the complaint under State or local 
law.^This provision wasadded to ensure that 
the parties continue to cooperate with the 
agency afler reactivation, if the agency is pur­
suing the complaint under State or local law.™ 
In addition, the notification must include the 
same advice as required in the notification of 
referral regarding the availability and timing 
ofa civil action under the FHAA.'' 

According to the model "Agreement for In­
terim Referrals or Other Utilization of Ser­
vices," complaints filed with HUD will be re­
ferred to FHAP agencies within 3 days, and 
the parties will be notified of the referral 
within 10days.™Complaint8filed with FHAP 
agencies are to be sent to HUD for diial filing 
within 5 days. In turn, HUD will inform the 
FHAP agency whether HUD has found otiier 
civil rights laws to be applicable. Complain^ 
ants filing with FHAP agencies are to be en­
couraged to file with Hub as well." F H A P 
complainU are to follow the general format 
used by HUD. The agreement also recapitu­
lates the regulatory requii-ements outiined 
above. 

Complaints may be reactivated by mutual 
consent ofHUD and the FHAP agency: 

(1) If the reapondent ia a Federal, SUta, or local 
governmental agency; 

(2) If the reapondent haa properties outaide the 
jurisdiction in which the agency operates; 

(3) If the case is systemic; or 
(4) If handling the casa would result in a conflict of 

intereat for the agency. 

In the model agreement as above, HUD 
agrees to consult with the agency prior to 
reactivating any complaint because of delayed 
processing.̂ ' In monitoring the FHAP 
agencies' performance under the agreement, 
HUD will use three milestones. The agency 
must begin investigating the complaint 
within 30 days of filing; must complete the 
final investigative report (if conciliation has 
failed) within 75 days; and must submit the 
final investigative report to HUD within 100 
days.™ If the last milestone is not met, the 
agency must provide written reason's for delay 
with supporting documentation and a reason­
able projected date for completion. 

Under no circumstances will HUD refer 
Secretary-initiated complaints or complaints 
regarding breach of an approved conciliation 
agreement" 

69 Id. 5 l()3.n.5(b>2K . , ' 

W 1 9 1 ^ ? • ^ ' ^ ' 'l'«3"P^-'"''letoFinal RuleImplemenUngFair HousingAmendmenU 

71 , 24 C.F.R. 5 103.1151bX3)( 1993). 

•^°;-P''«'™"'"^""«'""« »nd Urban Development, "Agreement for Interim Referrals or Olher UtiUzation of Ser­
vice, between Department ofHousing and Urban Development and (Agency Name)." (undated), p 

7;i Ibid:, p. 5. , . 

74 Ibid., p. H. 

75 Ibid , p. 9. 

l u i « r " ^ ' ^"""^^ ""^ ' determination for HUD, th- FHAPregulationaonhr 

7LT2:c^iTiZh:S('^^^^^^ 
77 Ibid., p. 15. 
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Temporary Referral and 
Extension Procedures 

In order U) allow State and local agenciesto 
revise tiieir existing fair housing laws to con­
form to the FHAA. Congress provided a 40-
month transition period (firom September 13, 
1988, wheri the FHAA was passed, untilJan-
uary 13, 1992) dunng which "grandfatiiered" 
State and local agencies could continue lo 
receive referrals of HUD complaints.̂ * During 
the tran.sition period. State .ind local agencies 
handled only those complaints referred by 
HUD for which tiiey were already certified, 
i.e., those based on race, color, religion, na­
tional origin, and sex. Complaints based on 
the new jurisdictions—familial status and 
handicap—were not referred to these agen­
cies, since HUD had not yet certified them as 
operating under substantially equivalent 
laws. 

The 40-month grace period maintained the 
Title VIII referral system, while giving pre­
viously recognized agencies an opportunity to 
bring their laws and operations into substan­
tial equivalency witii the FHAA." Under the 
FHAA, rlUD could extend the grandfathered 
status of the 122 agencies for up to 8 riionths, 
if exceptional circumstances prevented them 
from becoming substantially equivalent by 
January 13, 1992.*' Agencies receiving such 
extensions could tiius receive interim referral 
agreements under the FHAA until September 
13, 1992. 

Between the effective date of fhe 1988 
amendment! and the end of the grace period 
to achieve substantial equivalency, any com­
plaint based on the new bases of familial sta­
tus and disability and all complaints arising 
out of alleged discrimination occurring out­
side a jurisdiction covered by one ofthe grand­
fatiiered afe?ncies were afforded the fiill rights 
and remedies, including judicial review, pro­
vided by Federal law. On the other hand, 
membere of tiie original, pre-1988 classes of 
race, color, national origin, religion, ahd sex, 
who were covered by a grandfathered (FHAP) 
agency, were only afforded tiiose protections 
prescribed by State or local law."* 

Thus in all jurisdictions with FHAP agen­
cies, different standards ofjustice applied to 
the "new" and "old" protected groups. Mem­
bers ofthe original protected groups living in 
areas with enforcement agencies recognized 
by HUD prior to 1988 typically had weaker 
protections than those living in areas served 
directly by HUD. For example, in such States 
a person filing a complaint alleging discrimi­
nation based on disability or familial status 
could receive punitive damages and attorneys' 
fees under Federal law, while someone dis-
criniinated against as a member ofthe other, 
"old" protected classes could not receive such 
remedies unless they filed a private lawsuit 

To address the dual standard problem, 
HUD instituted a special procedure for han­
dling agency complaints during tiie 8-month 
extension period.*̂  Under the procedure, an 

42U5.C. 5.iei(Xf<4)(19HH). 

Id. 

Prospects and Impact, pp. 12-13. i 

inchides fair housing agencies 66State L ^ A Z J J ^ R^hU Agencies, agroup whose membership 

^^Status. 1 F a i r ^ o u S . F . r u r d ^ X ' ^ ^ ^ ^ ^ ^ . 
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agency that had received the extension contin­
ued to process Federal compiaints as before 
until making a determination of reasonable 
cause. In the event the agency found reason 
able cause, the parties to the complaint were 
to be apprised of the rights and remedies 
available under Federal law and could opt to 
have their case referred to HUD for process­
ing. If the case came back to HUD and HUD 
agreed with the agency's finding of reasonable 
cause, HUD would then assist the agency in 
seeking to resolve the complaint through con­
ciliation.'** Should conciliation efforts fail, the 
case was brought into HUD's system and pro­
cessed as were other HUD cases.*'' 

Some agencies opted out of trying to 
achieve substantial equivalency and ceased 
processing complaints for HUD. According to 
HUD, 16 agencies either did not establish 
"exceptional circumstances" or did not apply 
for an extension.** 

By the expiration ofthe grace period during 
which agencies not deemed substantially 
equivalent could continue to process.cases for 
HUD,, only 15 agencies—11 States and 4 
cities—achieved interim certification. They 
all had signed interim referral agreements 
with HUD pending final certification after the 

2-year performance period in which they were 
to demonstrate "operational" equivalency 

The Reactivated Caseload 
HUD was required by law to reactivate the 

cases Imt̂ K handled by agencies that had not 
receivnd interim certification by September 
13, 1992.'̂  At that time, HUD's caseload was 
2,189, ofwhich 1,133 were aged lOOdays.and 
HUD calculated that the reactivated caseload 
September 14 added 1,520 complaints to iti 
total, an increase-of neariy 75 peicent'* in an 
analysis prepared in August 1993,*' HUD 
stated that 1,479 cases were actually «;iigible 
for reactivation on September 11, 1992. Of 
these, 206 were not reactivated pending im­
minent interim certification of the originating 
agency, leaving 1,273 cases for reartivation. 
Of the second group, HUD estimates that ap­
proximately 1,000 were reactivated, and that 
"The others may have been closed by the agen­
cies prior to HUD reactivation, or systemic 
errors vyere made during data entry, resulting 
in certain cases not showing as reactivated in 
the system. Approximately 23 perceni of these 
cases are still open las of August 19931."*' 

84 Ibid. 

85 Ibid. 

88 Leonora Guarraia, CJeneral Deputy A-isistant Secreury for Fair H.m.Hing and Eipjal Opfxirtunity. U S Department 
ofHousing and Urbon Development, interview in WashinKUin. DC. Jon. 13, l<i^. 

87 IS State. Local Agencies Sign Referral Pacts as .September Df-aillme Passes. 1 Fair Housing-fair Lending 'P-H) 
vol. 8, no. 4,1 4.5, p. 7-8 (Ort. 1. 1992). 

8* 24 C.F.R. 5 103.110(b) (1993). 

89 U.S. Department of Housing and Urban Development. Omce of Fair Housinn and Eijual Opportunity, 'FHAP Cases 
Open in Agencies asofSeptember 13.1992."HUD started the clock overonthcK!.a.ics,rcgardless^fwhen tho- "etr 
originolly filed, so they were not counted as aged until late Deixinbvr 1992. 

90 Jacquelyn Shelton, Director, bmceofFairHousingAssistancc and Voluntary PTi)graras,letU-r to rredenckO laier 
Deputy Assisunt Staff Director for Civil Righu Evahialion, Aug. 19, 1993 

91 Ibid. 
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The remaining cases were jIos*Kl in a vari-
ny ot ways, often after reavestigation by 
HUD regional staff; 

.-3 Jie d^vrminar.ons 

SuccessTui .--r.ci!a::nnsiincludef 
A-'.h.irswn by the 

-• i.j;-.a.-.-, arter .'c^-iiulion/ 

.Vi.-r.:r!stra::v» clnc-jres 

?-=• ;aji .f ;r?-.>rr;i;r.j:inn 
::'"-iU.-̂ s i . ' . i ."•-i.nca-jie 
:rt^r-r;;r,"a::-n cas^ closed 

26.7 f̂ 

39.7'> 

.00 I f 

-.at;.-r:3 .nnt-vet 
.002f 

Cur.tinu:ng efforts by State and local agen-
and by HUD led to the irterim certifica­

tion of 51 3^nrie= by mid-Juie 1993. includ-
•.ng ::*5 States. Texas and Nora Carolina have 
?ince been fi i l ly certified (seeielow). 

Performance Assessments 
In addition to certifying t ia t the State or 

^ocai law is substantially eqaivalent to the 
.- air Housing .\ct of 1988, EUD must also 
iecide whether the agency has met the perfor-
-nance ita.-idards outlined i= HUD regula­
tions." In .essence, HUD rtust determine 
*'>ri.-.er or not each FH-^P a£»ncv, m its cur­

rent practice and past performance, is sub­
stantially equivalent as well. 

Standardsto be met include comprehensive 
investigations, timely prticeedings, and thor­
ough documentation.-In processing com­
plaints, agencies must begin , procedures 
within 30 days of receipt and make a final 
disposition within 1 year. Within 100 days of 
receipt the agency must complete the inves­
tigation and prepare the final investigative 
report per HUD guidelines.** 

In obtaining relief, agencies must conduct 
compliance reviews of all settlements, concil­
iation agreements, and other orders designed 
to correct discriminatory housing practices.^ 
They must also seek tiie elimination of all 
prohibited practices in an affirmative and con-, 
sistent manner. 

In assessing the agencies' fair housing per­
formance where agencies also handle other 
civil rights matters f such as employment com­
plaints): 

ITihe Assistant Secretary may consider such mat­
ters as the relative, prionty given to f»ir housing 
admiristration. as compared to such btker duties 
and responsibilities, and the compatibility or po­
tential conflict .of fair housing objectives with the 
ayenaes' othe' duties and responsibilities.^ 

To implement the regulations, HUD pre­
pared procedures in a draft technical gtiidance 
memorandum (TGM) entitied "Conducting 
the Performance Assessment of Agencies Cer­
tified under the Fair Housing Act*** These 

' *• " ' ^tat« ,>nly that HUD ^If-nun,, from time to time, review mmpUance 
' • ' "y >--"nciiiauia aareeraent." [Emphasis added; Id. § ™.335.' 

: 5 . - - i - r, • 4 

• . r . i i i n .->.!va.-».̂ r c.led a» "DnA Perfcrmanu. A.sses5mfnt TGM." 
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procedures require the appropriate HUD Re-

nS^^ S t ^ T ^ " ^ '""̂  ^"""^ Opportunity 
Office (RFHEO) to conduct an onsite perfor 
mance assessment witiiin 18 montiis ofthe 
signmg ofan interim agreement.*' However 
the regional office is ti) begin periodic reviews 
ofthe agency's performance earlier, within 6 
to 8 months of signing, to allow for additional 
tecW^al assistance and training as 
rifci 

The TGM also includes instructions for 
carrying out the performance assessment, in­
cludmg obtaining-evidence through inter­
views and documentation of tiie agency's bud­
get, staflfing, training, data support systems 

"complaint processing, organizational struc­
ture, complaint determination process (in-
eluding Its standards for determining cause 
and Its rules and regulations generally}, and 
caseload data.,'"' 

In an effort to assess the visibility of an 
^ency and its impact on tiie community, 
tiUU is also required to interview otiier gov­
ernment oflficials. privaU! organizations, com­
munity leaders, and industry representatives 
to determine if tiie community is aWare ofthe 
agency's presence and if the presence is 
viewed positively or negatively."* Agency 
outreach-- activities may include but are not 
imiti!d to lectiires. forums, training, newslet­

ters and otiier programs in fair housing 
If an agency is judged to be deficient in its 

operation, tiie RFHEO is required to offer 

teclinical assistance designed to correct the 
deficiencies identified, "witii special emphasis 
0- the areas of training, outreach, complaint 
processing, and conciliatibns."'" The assis 
tance is to be carried out in accordance/with a 
written plan, including reasonable 
timeframes for remedial action and reassess­
ment.̂  Where specialized assistance is 
needed, tiie RFHEO is responsible for ensur­
ing tnat such assistance is fortiicoming, using 
otner regional or headquarters staffand otiier 
public or pnvate experts, as necessary '"̂  In 
either case, tiie assistance must be rendered 
within 3 months ofthe onsite visit, and must 
be followed within 6 tb 8 montiis by a special 
performance assessment"* 

The complete performance assessment 
must be submittiHl to tiie Funded Programs 
Division at FHEO headquarters witiiin 45 
days of the onsiti! visit, and no later tiian 18 
months from the date when tiie interim agree­
ment was signed by the Assistant Secretary 
m the case of agencies witii interim agree­
ments; and no less than 18 montiis from the 
last assessment, in the case of agendes with 
fiill certification.'" 

After permanent certification is granted, 
HUD IS required by law to detiirmine whetiier 
agencies continue to qualify for certification at 
least once every 5 years."" To fiilfiU tiiis re­
quirement, HUD guidance instructs the re-
gional OflRces to assess tiie agencies no less 
than every 18 months using the same 

98 Ibid., p. 8. 

100 Ibid., p. 10. 

101 Ibid., p. 14. 

" ^ i t : ^ ! ^ ; ^ - - - ' - ' ' ' ' ^ ^ - « A s s e s s m e n ^ 

103 Draft Performance Assessment TGM. p. 10. 

104 Ibid. 

106 Ibid. 

106 Ibid., p. 16. 

107 Ibid., p. 11. 

108 42 US .C . } 3610(1X5) (1988). 
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standards and any other data that demonstr­
ate enforcement capability."* 

When an agency is determined to be in 
operational compliance through the perfor­
mance assessment, presumably the Funded 
Programs Division will send such a recom­
mendation to the Assistant Secretary. The 
Assistant Secretary will publish a notice in 
the.Federal Register to allow public comment 
for 30 days on the impending determination. 
Copies ofall written comments will be for­
warded to the RFHEO "to ensure that all 
comments are dealt with adequately.""" 

When the Assistant Secretary has finally 
determined an agency is substantially equiv­
alent in operation, she or he will notify the 
agency that: 

HUD is prepared to enter into a written agreement 
which will provide for.the referral of complainU to 
the agency and for procedures for communication 
between the agency and HUD that are adequate to 
permit HUD to monitor the continuing subsUntial 
equivalency of the State or local law. The written 
agreement may be a memorandum of understand­
ing (MOU) as described in 111.104(aX2)."' 

The, RFHEO will negotiate the agreement 
with the agency on behalf of the Assistant 
Secretary. If, for some reason, the agency 
chooses not to participate in the Fair Housing 
Assistance Program---that is, not to receive 

Federal funds for processing complaints,"^ a 
written agreement rather than an MOU will 
be drawn up between HUD and the agency. 

If the Assistant Secretary proposes to deny 
certification to an agency, the agency has at 
least 15 days to show why it should be granted 
certification and has the opportunity to re­
quest a conference."* If such a conference is 
requested, a presiding ofTicer shall be desig­
nated by the Assistant Secretary and the is­
sues specified, along with any procedural in­
structions."* Persons commenting shall be 
notified along with the agency in accordance 
witii regulations."* A transcript ofthe pro­
ceedings shall be kept and made available •o 
all interested parties.,"^ The conference oflfi-
cer will propose findings and a determination 
to be served on each participant, who in turn 
may file written exceptions within 20 days. 
The entire record shall be reviewed by the 
Assistant Secretary fora final determination 
witiiin 30 days,! to be published in tiie Federal 
iJcgisfer as applicable."* 

Completed Assessments 
In 1992 HUD conducted performance as 

sessments at the North Carolina Human Re­
lations Commission in Raleigh and the Texas 
Commission on Human Rights in Austin. 
These two State agencies were among the first 
to receive interim referral agreements, and, 

109 DraA Performance Assessment TGM, p. 11. 

no Ibid., p. 35. . . 

I l l Ibid., p. ,30. 

113 Draft Performance Asscsstment TGM, p. 31. 

114 Ibid..p. 32;24C.F.R. 5 115.'7(b)(1993). 

115 24CJ.R.Ul5.9(a)(1993).^ 

IIS W.§ 11.5.9(bXl). . 

i n Id. i 115.9(c). 

lis Id. i 115.9(d). 
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consequently, were the first to achieve sub­
stantial equivalency certification."" 

HUD's onsite assessment ofthe North Car­
olina Human Relations Commission was con­
ducted m June 1992.'="' The commission's 

$104,800 from the Fair Housing Assistance 
Program. Of the remaining State fimds 40 
percent were allocated for fair housing. 

Dunng the period of review (May 1 1991 
through May 30, 1992). the commission pro-' 
cessed 81 dual-filed cases. Of these, 59 cases 
were closed, including 16 with predetermina-
tion settlements, _6 mthdrawn with resolu 
tion, 6 with probable cause, and 7 with no 
cause. The remaining 18 cases were adminis­
tratively closed. A review of the settiement 
agreements showed that relief ranged from 
retention ofthe unit in question tb $11 000 in 
unspecified damages, and routinely included 
affirmative action relief.'̂ ' 

ComplainU were handled in a timely man­
ner and case delays beyond 100 days were 
fully justified. Open cases examined were in 
order. In addition, compliance reviews were 
computerized for the 25 existing agreements; 
U such agreements were monitored durine ' 
the penod covered by HUD's report The com 
m.̂ ss.on_̂ als.o conducts a random testing pro-

Stiiflr attended three HUD-required train­
ing conferences in addition to three otiier 
training sessions: In turn, the North Carolina 
commission itself conducted two training ses­

sions-one for real esUte professionals and 
one for a mixed audience. Otiier outreach ac-
tivuies included assistance to tenant groups 
and apanment complexes, publication of a 
quarterly newsletti-r including fair housing 
news, and fair housing awareness p r l 
grams.'*" pn/-

Civic leaders interviewed about the 
agency s perfonnance included three groups 

''1 ^"«'"' one each in 
Elizabetii City and Washingtiin, North Caro­
lina. They included a community development 
program, the North Carolina Housing Fi­
nance Agency, a public defendei's oflfice, a 
local board of realtijrs, a mental healtii asso­
ciation, a local human rights agency, and a 
community development block grant pro­
gram. Those intijrviewed were generally pos­
itive, but some pointed to the need for in­
creased education and outreach eflforts in 
rural areas of tiie State and advocated cre­
ation of regjonal service areas due to tiie 
States 8,ze.'2* HUD did not report interview­
ing any civil rights or women's groups or any 
pnvate fair housing groups 

In July 1992, HUD conducted a perfor­
mance assessment of the Texas Commission 
on Human Rightii, covering Octiiber 1, 1990 
to Jdy 10, 1992.-The agency re'ceived 
${30,000 in capaaty building ftinds in FY 1992 
and $35,000 in fiscar 1991.'2« 

Due to tiie agency's lack of experience in 
processing housing discrimination com­
plaints, not all complaints arising in Texas 

•̂ «^«'̂  '^«-^«:.'^Ul993)(NorthCaroli„a);57Fed.Re«.60,220( 

121 Ibid., p. 6. , 

ya Ibid., p. H. 

123 Ibid. 

124 Ibid., p. 10. ' 
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and filed with HUD were referred to the State 
agency. Since the Texas law became eflTective, 
the agency had not had occasion to use its 
prompt judicial action aiithority or its sub­
poena power and had issued only one cause 
finding^, although its conciliation rate was 
high. The cause finding resulted in tiie elec­
tion of a judicial forum and the case was 
forwarded to the -Justice Department. In an­
other case, criminal charges were under con­
sideration for retaliation, and a meeting had 
been held with DOJ regarding a potential 
pattern and practice case. 

Complaints were processed in a timely and • 
satisfactory manner. None took longer than 
100 days, and the average time to closing or 
determination was 59 days. The proper re­
spondents were joined or substituted, accord­
ing to HUD. Complaint data were computer­
ized and compatible with HUD's format. 
Unlike HUD, the Texas agency has its own 
investigations compliance manual.'^ 

Agency staff attended three HUD-
sponsored fair housing training conferences 
and conducted two training activities.'^ The 
staflFwas known and active in the community, 
according to HUD, and "maintained regular 
contact with staff" of other fair housing agen­
cies. Indeed, as a result of its technical assis­
tance, five cities in Texas passed fair housing 
ordinances, three of which' have requested 
HUD certification.'*' 

HUD reported that community leaders in 
Austin were aware of theagency, but not of its 
authority or the law's provisions. Two groups 

were personally interviewed by HUD staflF; 
the directiirs of the American GI Forum and 
the Mental Health Association.'̂ ' The GI Fo­
rum asserted the agency's presence was felt 
but that more outreach to remote locations in 
Texas was needed. The director of the Mental 
Health Association did not know of the 
agency's function. No interviews with civil 
rights or women's groups or private fair hous­
ing groups were reported. 
• Since many of the agencies are seeking 
FHAP agreements for the first time under 
FHAA, and others have vastly changed their 
laws to obtain certification, they have often 
had littie opportunity to exercise all of their 
new.enforcement mechanisms. Nevertheless, 
since an agency may not hold interim certifi­
cation longer than the 2 years prescribed by 
law, HUD must evaluate them regardless or 
cease referring complaints. 

Compiaint Outcomes 
Prior to certification, the data inaintained 

by HUD are comparable to that ofthe FHAP 
agencies only with regard to the bases of com­
plaints filed. The stages of complaint process­
ing, particularly the terms used for closing 
cases, are not comparable and may not be used 
to assess FHAP agency perfonnance versus 
HUD perfonnance. Since very few agencies 
achieved certification, either interim or ftill 
certification, by fiscal 1992, no analysis of 
FHAP agency complaint processing is includ­
ed here. 

127 Ibid., p. 4. 

128 Ibid.. 

IZ9 Ibid . p. 2. 

1.10 Ibid., p. 5. 

131 The particular association was not identified. 
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7. Fair Housing Initiatives Program 

In addition to processing complaints, HUD 
has engaged in a variety of other activities 
designed to enhance compliance with Title 

VIII. Through the Fair Housing Initiatives 
Program, HUD has carried out education and 
outreach programs, testing and research pro­
jects, and recently begun eflForts to assist in 
the forrnation of fair housing groups. In addi­
tion, HUD has promoted voluntary compli­
ance through work with real estate associa­
tions, community groups, and advocacy 
organizations. These activides are examined 
below. 

Fair Housing Initiatives 
Program 

The Fair Housing Initiatives Program 
fFHIP) was established by the Housing and 
Community Development Act of 1987' as a 
2-year demonstration program that would 
give grants to private organizations and State 
and local government agencies engaged in 
fighting housing discrimination. FHIP is 
managed by the Assistant Secretary of Fair 
Housing and Equal Opportunity,'̂  who is au­
thorized: . 

to make granta to, or enter into contracts or coop­
erative agreements with. State or local govern­
ments or their agencies, public or private nonprofit 

organizations or institutions, or other public or 
private entities that are formulating or carrying 
out programs to prevent or eliminate discrimina­
tory housing practices."" 

According to HUD: 

These funds will enable the recipienU to ĉ rry out 
activities designed to obtain enforcement of the 
righto granted by the Fair Housing Act or by sub­
stantially equivalent State or local fair housing 
laws and education and outreach activities de­
signed to inform the public concerning righU and 
obligations under such Federal, State, or local laws 
prohibiting diaeriini nation.* 

From its inception, the regulations have 
provided FHIP funding in three program 
areas, or "initiatives:" administrative enforce­
ment, education and outreach, and private 
enforcement* 

The Administrative Enforcement 
Initiative 

Through the administrative enforcement 
initiative, HUD provides funding to State and 
local govemment fair housing enforcement 
agencies in support of programs designed tp 
broaden the range of enforcement and compli­
ance activities.' Participating State and local 
agencies must be deemed substantially 

1 P ; J L N o l a M 4 2 T i t . v 5561. 101StaLl942(1987).(Thelaww^ 
f W was amended 2 years later in the Cranaton-Gonzalei National Affordable Houainir Act Pub L. No 101-6215 

^ i ^ ' ' 3869 (1992) (codified, a. unended, at 42 U.S.C J L » 3616a (We* 
supp, 1993)). * 

2 24C.F.R.§ 125.104(a) (199.1). * 

3 Id i 125.102' 

4 54 Fed. Ren. 6,492 (1989). 

5 24C.F.R. 5 125.1l)4(c)(1993). , . 

8 I d i 125.203. 
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equivalent.̂  Funded activities may include,' 
but are notlimited to: 

a) Providing technical assistance to State and local 
govemment agencies administering housing and 
community programs'concerning applicable fair 
housing laws and regulations; 

b) Implementing fair housing testing programs; 
and 

c) Conducting investigations of systemic discrimi­
nation for further enforcement processing by State 
or local agencies, or f..r i-eferral to HUD and the 
Department of Justice." 

HUD did not ftind State and local enforce­
ment agiencies under this initiative uiitil fiscal 
1992;'' instead, funds were provided to these 
agencies through the Fair Housing Assistance 
Program.'" FHAP,funding is formula-based 
for use by agencies in processing HUD com-

; plaints, training, and education and outreach. 
All agencies that qualify receive ftinds." 
FHIP provides funds on a competitive basis; 
its administrative enforcement funds are 
available to substantially equivalent agencies 
for case processing, systemic investigations, 
and testing, among other activities."^ 

Education and Outreach Initiative 
The education and outreach initiative pro­

vides funding for developing, implementing, 
or coordinating education and outreach pro­
grams designed to inform the public of its 
rights and obligations under the provisions of 
Federal, State, and/or local fair housing 
laws.'^Funding provided under this initiative 
is intended to assist the development of na­
tional, regional, or local media campaigns or 
other special efforte to educate the general 
public and housing industry groups aboutfair 
housing rights and obligations.'* " 

In its first solicitation for fiinding proposals 
under this initiative, HUD outlined its agenda 
for education projects by quoting language 
from its regulations: 

1. Developing informative material on fair houaing 
righto and responsibilities; 
2. Developing fair housing and affirmative market­
ing instructional material for education programs 
for SUte, regional, and local housing industry 
groups; 
3. Providing educational seminars and working 
sessions for civic associations, community-based 
organizations, and other groups; and 
4. Developing educational maUrial targeted at per­
sons in need of specific or additional information on 
their fair housing righto." 

7 

8 

9 

10 

Id. i 125.202. 

Id. i 125.203:: ^ . 

^HI^^JT^ITII'''^'^^^' Comtmttee on Appmpriations, Hearings on Department of VeUran Affairs and 
o ^ T ^ . °^ '^ 'Z"^' - '^^'«^P"^'^^"^'"'Appropriationsfor 1992, 102d C o n ^ ^ t Z ^ 1 ^ 
p. 648 (hereafter cited aa /Y/992fl«obeJfffann*»). i w i , 

^Hl.!!n^nj\firi^'^'^^' Appnipriations, Hearings on Department of VeUran Affairs and 

P^M6(hereafterateda./T;997fl«<<ger/,eann*.,g«ehap.6foradi«^^^^^^ 

U See24CJ'.R.UU.105(1993). 

" ".:̂ L';:i::;S:r̂ :S"̂  
13 24C;F.R.J 125.301(1993). 

I* Id 

IS 54 Fed. Reg. 17;873 (1989); see also 24 C.F.R. } 125.303(a) and (b) (1993). 
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For outreach projects, HUD e mphasized: 

1. Developing State, regional or local media cam­
paigns regarding fair housing; 
2. Bringing housing industry and civic or fair hous­
ing groups together to identify illegal rea! estate 
practices and to determine how to correct them; 
3. Designing specialized outreach projects to in­
form persons ofthe availability of housing opportu­
nities; 
4. Developing and implementing a response to new 
or more sophisticated practices that result in dis­
criminatory housing practices; and 
5. Developing mechanisms for the identification of 
and quick response to housing discrimination cases 
involving the threat bf physical harm.'® 

Private Enforcement Initiative 
The private enforcement initiative provides 

funding to nonprofit organizations and other 
private entities engaged in carrying out litiga­
tion or oiher programs to prevent or eliminate 
discriminatory housing practices.'^ The 
awards are designed to assist in the develop­
ment, implemehtetion, or coordination of pro­
grams or activities directed at enftircement of 
the righte granted either by Title VIII or by 
Stete or local laws deemed to be substantially 
equivalent to Title VIII.'* 

HUD's regulations described the scope of 
such activities: 

1. Conducting investigations of systemic housing 
discrimination; > 
2. Professionally conducting testing or other in­
vestigative support for administrative and judicial' 

enforcement. 
' 3. Linking fair housingnrganizationa regionally in 
enforcement activities designed to combat broader 
housing market discriminatory practices; and 
4. Establishing effective means of meeting legal 
expenMs in support of litigation of fair housing 
cases 

However, no funds were to be used "for 
payment of iexpenses in connection with litiga­
tion against the Unit ,d States."" 

FHIP Expansion 
Congress revised and expanded the Fair 

Housing Initiatives Program in the Housing 
and Community Development Act of 1992̂ ' to 
create the new fair housing organizations ini­
tiative, a program designed to provide fiinds 
for the purpose of organizing (start-up) and 
capacity building of fair housing enforcement 
organizations, eispeciajly in underserved 
areas.^ Funds are also available under thie 
initiative specifically to fund a national media 
carnpaign for fair housing education ahd out­
reach and to develop activities in observance 
of an annual national fair housing month.^ 

The expansion of the FHIP program and its 
role in enforcement was endorsed by tiie As­
sistant Secretory for Fair Housing and Equal 
Opportunity at the time of her 1993 confirma­
tion: 

I view the Fair Housing Initiatives Program (FHIP) 
as a crucial component of the Department's fair 
housing enforcement strategy!... 

18 54 Fed. Reg. 17,874 (1989). 

17 24C.F.R.} 125.401(1993). 

18 Id. 

19 M S 125.403. The investigations could be on behalf of private lawsuits. 
20 Id.i 125.404. 

21 Pob. L. No. 102-550, Tit. K. § 905(b), 106 Stat. 3869 (1992) (codified at 42 U.S.CA. { 3616a (West Supp. 1993)). 

22 42 U.S.CA.} 3616a (West Supp. 1993). 

23 W. 5 3616a(dX 1). See also U.S. House of Represenutives. Committee on Appropriations, Hearings on Department 
ofVeUran Affairs and Housing Olid Urban Devidopment, and Independent Agencies Appropriatiaia for 1994. 103d 
Cong.. 1st seas., 1993, p. 457-58 (hereafter cited as FY 1994 Budget Hearings). 
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A major emphasis of the strategy will be to help 
establish, organize, ahd build the capacity of fair 
housing organizations, particularly in those areas 
of the country where large concentrations of pro­
tected classes exist and are currently unserved or 
underserved by fair housing enforcement organiza­
tions and/or HUD. These organizations will provide 
support to HUD's Title VIII complaint processing 
by conducting testo for Fair Housing Act violations, 
providing technical assistance, litigating cases and 
investigating Fair Housing Act complainU, both 
individually and on behalf of the Department.̂ ^ 

Administrative Overview 
FHIP was enacted February 5, 1988,^ and 

program regulations were first proposed by 
HUD July 7, 1988.'̂  Although tiie comment 
period ended August 8,1988," the regulations 
were not finalized until February 10, 1989, 
and were not effective until May 9, 1989." 
Intemai HUD instructions for the awards and 
monitoring of FHIP grants by regional offices 
were not finalized until fiscal year 1991.^ 

A year by year account of total spending for 
FHIP reveals a chronic inability to meet dis­
bursement goals through fiscal 1993. In ite 
fiscal 1989 budget, HUD reported drafting 
regulations in anticipation of FHIFs first ap­
propriation.'^ In the fiscal 1990 budget, HUD 
reported that it expected the $5 million fiscal 
1989 appropriation to be obligated in the last 
quarter of 1989." 

In the 1991 budget, HUD reported that no 
money had been obligated in fiscal 1989, and 
$5 million had been carried over to fiscal 
1990.̂ ^̂  HUD expected to obligate both the 
fiscal 1989 and 1990 appropriations in the last 
quarter of fiscal 1990." The fiscal 1990 appro­
priation was $6 million. 

In the fiscal 1992 budget, HUD reported 
thet the 1989 appropriation was obligated in 
1990, but no outlays had been made.The delay 
>vas attributed to "the late receipt of appli­
cations and the administrative difficulty of 
executing many small contracte, particularly 
with private organizations unfamiliar with 
federal procedures."^ A carryover of 

24 Roberta Achtenberg, Assistant Secretary for the OfTice of Fair Housing and Equal Opportunity, US. Department 
ofHousing and Urban Development, Answers to Questions Posed by the Senate Committee on Banking, Housing, 
and Urban Affairs, April 29, 1993, pp. 14-15 (hereafter cited as Achtenberg Answers) (provided to the Commission 
by Laurence Pearl. Director, Office of Program Standards and Evaluation. FHEO, U.S. Department ofHousing and 
Urban Development). 

25 

26 

27 

28 

29 

42 U.S.C. §1616 note (1988). 

53 Fed. Reg. 25,576(1988). 

Id. 

54 Fed. Reg. 6492 (1989) (codified at 24 C.F.R. H 125.101-125.405(1993)). 

OITioe of Fair.Housing and Equal Opportunity, Management Plan, Part B. 1990, p. 108. 

30 U.S. House of Represenutives, Committee on Appropriations. Hearings on Department of Bousing and Urban De­
velopment and Independent Agencies Appropriations for 1989. IQOth Cong, 2d sess., 1989. p. 511 (hereafter cited 
an FY 1989 Budget Heanngs). 

31 U.S. House of Represenutives, Committee on Appropriations, Hearings on Department of Veteran Affairs and 
Housingand Urban Development.and Independent Agencies Appropriations for 1990), 101st <^ng., Istseaa., 1990, 
p. 497 (hereafter cited aa FY 1990 Budget Heanngs). 

32 FY 1991 Budgel Hearings, p. 634. 

33 Ibid.p.637. 

34 FY 1992 Budget Hearings, p. 647. 
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$5.8 million from fiscal 1990 funds prompted 
increased estimates of outlays for fiscal 1991, 
from $7.5 million to $10 million.̂  The latter 
figure included cnliquidated carryover bal­
ances from both 1989 and 1990 previously 
projected to be spent in 1990. Meanwhile, the 
fiscal 1991 appropriation was $5.6 million.̂  

In the fiscal 1993 budget proposal. HUD 
reported that fiscal 1991 obligations were ac­
tually $5.6 million and outiavs were $4.5 mil­
lion; the outiays were all from fiscal 1990 
fiinds." Fiscal 1991 funds totaling $5.8 mil­
lion were carried over to fiscal 1992." {jome 
fiscal 1991 money was' projected to be liqui­
dated in fiscal 1993;̂ * The fiscal 1992 appro­
priation was $8 million. 

By the fiscal 1994 budget, HUD reported 
that actual fiscal 1992 obligations were $5.9 
million, down firom a projected $13.8 million, 
while outiays were down from $5 million to -
$4.6 million—all firom 1991 fiinds.*" Fiscal 
1992 moneys were carried.pver to 1993. The 
delay was attributed to the publication of 
three notices of funding availability (NOFAs):, 
one for the three initiatives, one for mortgage 
lending, and one to satisfy a court order and 
settlement.*' 

The estimated obligations for fiscal 1993 
were revised downward fi-om $13.8 million to 

$7.9 to reflect the availability ofthe carryover 
money." The 1993 appropriation of $10.6 mil­
lion was expected to be obligated in fiscal 
1994. The lag in spending the 1992 fiinds v/as 
expected to lower 1993 outlays from $6.8 mil­
lion tip $3.9 million.*̂  The fiscal 1993 appro­
priation was $10,6 million, and the appropri­
ation for fiscal 1994 was $16.9 million.** 

The CTunulative effect of the delays and 
carryover of fiinds resulted in a fiscal 1994 
estimate that obligations would be $27.5 mil­
lion, including the $10.6 million carried over 
from 1993.** If achieved, such an amount 
would represent an unprecedented improve­
ment in HUD's capacity to dispense FHIP 
funds. Heretofore, FHIP obligations have 
never exceeded $8 million, in a single year. 

In the first 2 years,' one of the main criti­
cisms expressed by some ofthe FHIP partici-
pante was HUD's slowness in getting payment 
or awards to recipiente. As a board meinlier at 
the Delaware County (PA) Fair Housing 
Council explained: 

A year ago 11989], the council applied for the FHIP • 
program so that it could have funds to cnndiict 
testing for other protected groups under the new 
law. Our application was accepted and the program 
was initiated; however, to date, the Council has not 
received any HUD monies We were told that 

35 Ibid. 

38 FY 1991 Budget Hearings, p. 634. 

37 FY 1993 Budget Hearings, p. 659. 

38 Ibid. 

39 Ibid. 

40 FY 1994 Budget Hearings, p. 457. 

41 Ibid. The use of funds for the court order and settlement is discussed below. 
42 Ibid. 

43 Ibii 

IJit^Ji!" T ^ r ^ l u "^11', ? ™ 1994 appropriation to $20.6 million. See -CommenU 
U S D S ^ T ™ ? ? « ".".y:'^ Development.- accompanying letter from Henry G. Cisneroa. SecreUry. 
S S r h ^ T . ^ Z ^ ' "' • ' f °«-«'''P'»"' ̂  Fr^ice. Beny, Ch«rpe«on. U.S. CommismoU. Cml Righu, June 9, 1994, p. 8 (hereafter cited aa HUD Cbniinenu). 
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we have not received any FHIP funds because ofan 
address change, 'and the form is sitting on 
someone's desk.'.... I would not recommend apply, 
ing or reapplying for HUD money., " 48 

HUD's 1994 Program and Management 
Plan includes two provisions to address the 
awards problem. By September 30. 1994. the 
agency plans to begin restructuring the FHIP 
fiinding cycle, to streamline the award process 
and to develop a procedure for "quick",dis­
bursement of funds to FHIP recipiente.*' 

At her confirmatiori hearing, the new Assis­
tant Secretory for FHEO expressed her inten­
tion to establish FfflP as an "organizational 
function within FHEO . . . [with] an intemai 
reassignment of additional staff to the new 
FHIP unit "** Subsequently, in ite 1994 
Program and Management Plan, HUD an­
nounced plans to establish FHIP as a "discrete 
organizational fiinction" within FHEO and 
assign additional staff to run the program.*® 
In addition, the Department wants to promote 
improved partnerships between HUD and 
FHIP recipiente, as well as obtain "regular 
feedback and recommendations fi-om eligible 
private fair Housing organizations.'*" 

HUD has begun to implement ite plans to 
improve tiie FHIP structure. To accomplish 
these goals, HUD has established a separate 
unit devoted exclusively to administering 
FHIP grant funds.̂ ' In addition. FHIP was 
selected to serve as a pilot grant program in a 
Business Processing Reengineering (BPR) ef-
fort" The FHIP BPR began in November 
1993 and was aimed at redesigning the FHIP 
administration and to increase efficiency, de­
crease costo. and provide better service to the 
publit HUD used this project to examine all 
steps in the ftuiding cycle and to identify areas 
i-equiring greater efficiency. HUD completed 
the first phase ofthe project which established 
the "redesigned environment." and the Assis-
tant Secretary for FHEO approved the recom­
mendations scheduled for implementation in 
May 1994." According to HUD, the project 
has already resulted in a savings of time of 
approximately 9 months, down from 32.8 
months, and a cost savings projected to exceed 
$1.9 million over the next 5 years. However, 
full implementation of the recommendations 
will take approximately one year.^ 

ated a.-Creating Communities of Opportunity-) DuriniiFY I M ^ m n h « k . ^ Oct-1993. pp. 16-17 (hereafter 
mentp,„todisburaeFmPft.ndsX>ickly^po^^^"^^^ 

£ S m e r t r M ' ' T Cisneros. S e c r e u r y . ' ^ . S . I ^ r t ^ n t T ^ o X ^ ^ 

48 Achtenberg Answers, pp. 15-17. 

48 "CreatingCk)mjnunitiesofOpportumty,-p. 16. 
50 Ibid. 

51 HUD Initiatives, p. 3. 

52 Ibid., p. 4. 

53 Ibid. 

54 Ibid. 
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FHIP A p p r o p r i . i t i o n s , in( l 1 x p c u d i t u r e s 

(M i l l i ons o f D o l l j r s ) 

Appropriations 
Outlays 

1989 
$5.0 

Hscai year* 
1990 1991 1992 1993 
$6.0 $5.81 $8.0 $10.6 

4.464 4.635 5.344' 

Source: HUO Budgata. FY 1989-1994. 

1994 
$16,9 

' Henry G. Citnaroa, Sacratary, HUD, Isner to Mary 
Frances Barry, Chairparaon, USCCR, June 9, 1994, 
p. 8 (HUO Convnanta). 

Appropriations and expenditure for FHIP 
programs are summarized in tables 7.1 and 
7.2.̂ "̂  

FHiP Funds and HUD Litigation 
The use of FHIP fiinds to provide relief 

through settlement of discrimination cases 
where HUD was named as a defendant is 
novel. In a suit filed in 1978, NAACP Boston 
Chapter v. Kemp, the local chapter of the 
NAACP in Boston alleged that HUD failed to 
carry out ite mandate to promote fair housing 
within programs fiinded by a Housing and 
Community Development Block Grant . On 
March 8, 1991, the court approved a consent 
decree stating that HUD, among other things. 

agrees to spend money on certain fair housing 
activities: 

Beginning in FY 1991, HUD shall provide the fol­
lowing amounts for use in the City of Boston, 
S32S,0()0in FY91 and, subject to available appro­
priations by Congress, which may be used for this 
purpose, $125,000 in the subsequent three fiscal 
years (FY 92, FY 93, and FY 94), . . . to subsidize 
the unreimbursed legal assistance costa incurred 
by private attomeys pursuing judicial or adminis­
trative relief for fair housing violations.. . . This 
additional fiindi ng is subject to competitive bidding 
by eligible entities under applicable regulations or 
NOFAs and may be used independently or in con-

' nection with other grants!... 

ss 

56 

57 

Recently, the House of Representatives paased legislation authorizing appropriations for the FHIP program for 
FY 1995 and 1996. For FY 1995, the legislation authorizes an appropriation of {26 miUion for the entire FHIP pro­
gram: S9 million for private enforcement initiativea; S3 million for qualified fair houaing orgaoizationa; $7 miUion 
for the creation of new fair housing enforcement organizationa; and $7 million for education and outreach programs. 
For FY 1996, the legislation authorizes an appio'priation of 127 million to be divided in the same manner aa the 1996 
appropriation. See Housing and Community Development Act of 1994. H.R. 103d Cong., 2d Seaa. (1994). 

NAACP, Boston Chapter v. Kemp, 2 Fair Housing-Fair Lending (P-H). 1 19,374 (D. Maaa. Mar. 8,1991) (Consent 
decree) (effective upon tehnination of oppeala). 

NAACP, Boaion Chapter v. Kemp, 2 Fair Houaing-Fair Lending (P-H) 1 19,374, at 19,699 (D. Maaa. Mar. 8,1991). 
HXn} was also required to grant the City of Boaton $326,CiOO in FT 1991, and $125,000 in tbe subsequent 3 fiscal 
years, over and above HUD's annual 0>mmunity Development Block Grant (CDBG) oontributions to the city. The 
funds were designated for the operation of the Boston Housing Opportunity Center. 
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AdnMttnth/a •nfbreamane' 
Future estimate' 

Number of grants 
$ 

Butfget estimate 
Number of grants 
$ 

Current estimate 
Number of grants * • 

Education and outreach' 
Future estimate 

Number of grants $ • . 
Butfget estimate 

Number of grants 
$ 

Current estimate 
Number of grants 

• » 
Private enforcement* 
Future estimate 

Number of grants ~ 
Butfget estimate 

Number of grants . 
$. .. 

Current estimate 

Number of grants 

In commanta on thia report HUD revised tha adminia-
traova anforcamant fi^iraa. For FY 1991; HUO stated that 
tf* future eatimata numbw of complaints waa 32 and the 
budget asamata and currant, aatinruna for number of 
complainta waa not availabla. For FY 1992. tha funjra 
e«imate cost of complaints waa $2.1 hvBioa the budget 
• « m « a nurrtbar of complaint, wa. 32, ani ih . currimt 
aatOTiata number of complaima waa 3.0. FofFY1993 the 
^mOT a«TOte coat of complains waa $3 J it«on.'tha 
Duogat eatanata rumbar of complaim* wa* 27, and tfia 

? i o > * J ^ t ! ; r * ' eomptaint* waa\J0. For FY 
1394, the future aaomata number of cotniiMCi W M 4 O 

sonnplamta waa 3.5 at • coat o( $3.3 mHon; and tha 
j w « « * t i m « t t complain 

sJSl^M ^ ^ baofna Octobar 1 and e^s 

I d ^ Z ^ ! J l n mora than 6 montha in 
•dvjwe, HUO praparMf aMimata* for tft* convUnt* for 

J r ! ! l y * * ' " ' * ' ^ " V •«*«*»'»«««>"•• Ineffacttha 

Vw^ttia 1989 e«>nata would ba reviaad and an eatlmata 
offarad for fiacd 1990. 

1989 1990 1991 1992 1993 

— — - 28 
2.1 

- 1 
32 
1.6 

28 
2.1 

• -
— 30 

2.5 
10 
2.1 

120 
2.0 

40 
2.0 

40 
2.0 

30 
2.1 , 

30 
2.5 

120 
2.0 

40 
2.0 

40 
2.0 

30 
2.1 

30 
2.5 

10 
2.0 

35 
4.0 

58 
3.4 

69 • 
4.5 

31 
2.8 

60 
3.0 

40 
4.0 

40 
3.6 

40 
4.3 

25 
3.0 

60 
3.0 

40 
4.0 

40 
3.6 

40 
4.3 - • 30 

3.0 
70 
6.8 

58 
8.2 

55 
6.8 

-

1994 

35 
3.3 

69 
6.0 

88 
10.0 

In comments on this report. HUD ravisad tfw education 
and outreach fj^mM. For FY 1989, HUD stated the fulura 
" T ^ ^ """vallable for numbw of convlaints aid 
co« For FY 1991, th. futu,. . « i „ « , , » ^ S f W 
ptontt waa 30 at a cort of $2.1 n»llion. For FY 1992. lha 

F ^ ' I ' ^ Q T ^ * ' * ^ »»•• »2-5 -T«on. For 
PY 1993, the (iiture artmats numbw of convUnts waa 

2ii."°ii*f °"*°̂  For FY iiiiTniJir: 
complaint, waa 52 at a coat of $7i) 

^ I ^ L ? ^ ^ I ! ? ? l S ^ r ^ ~ ^ con^taim. wa . 09 

c^;;;;iTt^!!l̂  »' »«.o m*«. s - HUD 
Comments, asactmant 3. 

In comnrwnl. on this report. HUD r*via«J th. priv«. 
artofcamant fl^na. For FY 1989, HUD aad ttt. (uta» 

^ ^ S ^ r ^ m ' J i j r * ^ For FY 1992. th. f u « « 
T S y ^ I " ^ oomplamta W M 25 « a ooat of $3X> 
n^ton. For FY 1993. th. hmw a * * n « . l S r t « 5 
complaint* w « 88 at • co*t of $ 12.0 irtBon: th* budaac 
•«n'«^»«»nbar of o o m j ^ ^ 

m*on.-and tha «»ram ertimata f or nun*ar of eonwWiw 
; ; j -MaN« a ooa, of $3.0 mi«on. S a . HUO ( w S S 
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The fiscal 1991 NOFA duly reserved 
$325,000 of $5.8 million foi FHIP to imple­
ment the Boston settlement: 

In accordance with a settlement, effective March 
11,1991, in NAACP Boston Chapter u. Kemp, HUD 
is reserving $325,000 in nonrtesting funds to esUb-
lish a single fund to subsidize the unreimbursed 
legal assistance costs (including administrative ex­
penses) incurred following the award of funds for 
this purpose under this notice by private attorneys 
pursuing judicial,or administrative relief for fair ' 
housing violations referred to them after the Bos­
ton Fair Housing Commission . . . investigated and 
found "probable cause" to believe a violation has 

^been committed.'^ 

The April 1991 NOFA also provider! money 
to implement the requiremenU of Young v. 
Kemp, a fair housing case that involved 36 
east Texas counties."^^ Originated as Young v. 
Pierce, the suit charged HUD with assisting 
county public housing authorities that main­
tained segregated housing.* A total of 
$200,000, of which $100,000 was earmarked 
by HUD .•rom the education and outreach ini­
tiative and $100,000 from HUD's Housing 
Counseling Program,*' was reserved for im­
plementing the court order in Young v 
Kemp.'^'^ 

Accordingto the notice of funding availabil­
ity:' 

This $200,000, to be awarded on the bases of FH IP 
cnteria. is to be used to further fair housing in the 
East Texas class action counties through: 

1. Monitoring the compliance of the prtividen - i 
iow-income housing in the 36 counties iincluding 
federally subsidized and assisted housing; with the 
fair housing laws and the requirementa placed 
upon such providers as a consequence nf tr.e setUe-
ment order; 

2. Providing counseling as to fair housing npprr. J. 
nitieslo the actual and pot'!ntiai consun-.eni -.i:r.\i 
housing; and 

3. Encouraging and assisting the developrr.ent ot 
desegregated opportunities.** 

The solicitation of applications for projects 
pursuant to the resolutions of youn^ v. Kemp 
and NAACP, Boston Chapter v. Kemp repre­
sented the first time that fair housing fiinds 
intended for competitive distribution were 
utilized to implement the terms of lawsuits 
against HUD.'** 

In the fiscal 1992 NOFA, HUD also pro­
vided fiinds to implement activities related to 
Young v. Kemp: 

A total of $300,000 of which $200,000 is fmm the 
fund fpr regional. State, or local projects under the 
Education and Outreach Initiative of FHIP 
($100,000 carried over from FY 1991 fur 's and 
$ 100,000 of FY 1992 funds), and $ 100,000 is funded 
from the Housing Counseling Program, is reserved 

38 56 Fed. Reg. 18,9.')4 (Apr. 24, liWl). 

59 Id. 

ao 822F.2d 1368(.5thCir. 13H7),iWpro«-erimif H22F 2d nTfifSfhPi, Di o " 
•Che . .plaint .as . . e d , and Ken,; h . . a j a ^ . . ' o f r i ^ d ' t t ^ h V ^ e ^ T , : : f l ^ ^ r l " ^ " ^ ' " ^ 

81 12U.S.C.S.5 1701x(UwCo.op.Supp. 1993). 

62 56 Fed. Reg. 18,9.14(1991). ' 

a Id 
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:rri:ne '..̂  :he SOF.\, funds would be 
1 * i r i t ^ i i . 

••;r..7er :'i:r 'r.n\,<rr.i^ \r\ thp 36 East 

: r.cijcied :n ".he }'xin>f A'"np class 

r^ictiv.tiea-eiaud--nhecasenfr„un« housing providers funded by the Depart--
meht."**** ,. 

Testing under FHIP 
Testing to validate alleged fair housing dis­

crimination is one of the newer components of 
HUD's enforcement activities. HUD awarded 
its first FHIP grants for testing in December 
1990.By 1993, testing programs constituted 
a third ofthe funds available for the private 
enforcement initiative.^' 

FHIP participants have conducted their 
own testing for research, private litigation,-
and precomplaint investigations of possible 
discrimination in various areas (sales, rent­
als, advertising, and mortgage lending) inde­
pendent of HUD." Indeed, many cf the FHIP 
recipients used testing long before the pas­
sage of FHAA in order to validate alleged fair 
housing discrimination complaints, to re­
search fair housing problems, and to investi­
gate possible discrimination before a com­
plaint has been filed.^^ 

FHIP Testing Guidelines 
Until passage of the 1992 Housing and 

Community Development Act, HUD testing 
guidelines govemed the fiinded activities of 
FHiP recipients. With passage ofthe law rer 
moving the designation "demonstration proj­
ect" ffom FHIP, HUD NOFAs no longer 

•in.sr'ii.-.i; JS '..-i :'a:r hnusing nppor-, 
ic'.jai i ' . i pnter.tial consumers of 

cr.<iric.rif j.nd is-r.iting deyelopme.it of 
^w-3t*'; housi.-.g •-cp<irtur.:::e3.'''' 

, ~V:s ase of FHIP funds for implementing 
esai ^ttlements in which HUD is the defen-

-.hereby limits the amoimt available na-
:;cr.jily fcr the onginal purposes of the Hous-
:n£ ind Community Development .\ct. 
.Noc-̂ mg in the legislative history of the act 
ncicat^s that Congress anticipated such use 
'••'r.er. FHl? xas conceived.^ Indeed, Con-

r^strct^d HUD from using funds in this 
* ay .n the Housing and Community Develop-
-nert .\ct of 1992 afler HUD's plans became 
<.".o *TiT The act prohibits the use of FHIP 
•r.ir.Ci 'or purposes of settlingclaims, satisfy-
r.iZ /̂ diZTnents or fulfilling court orders in any 
:f.eat;on involving either the Department or 

3,; 

; •r.ir^*.n-]U*e.C.'mimiiAri'yathv Judiciary lOCtllCong 
. - I -tv. :>7. H. a^p. .No 100-122(1). pp.90-91and240reprinWin 1987 U.S.C.C.A.N. 3317, 3406-07and 353?! 

'."•;rr.~tni.i. pp. 

:-:-.uHir.a isa 0>mmuruty Developmenl Art of 1992. } 9()o(i), Pub. L. No. 102̂ i.=iO, 106 Stat. 3872 (odified as 
..T»:r.a^-i I I 4:2 L S.C .V 5 ifiiea West Supp. 1993). 

•-.-[^d .i.i..^9'D«:. II. 19*)). 

•~:':f^'^3:iJige:H<'arines.p.fini. 

• J . ti.xr.e. :r.e D«ia**re County iPa.) Fair Housing Council was founded in 1956. It suited out aa a -mpport" 
T ; : f r .-•«;» :'muiesmovin«iniothe<»unty,butlalertestiii«forracialdiscriminatoryhouaingpracticesbecame 
.T.«.i..r inc-j,,. The OKinol trained teaters and brought suiu in Federal and civU courts. Marcus Intcr»»w. 

3 IT. a :v.> Wi U.ams. execulive djrectnr. Leadership Cou ncil for MetropoUtan Open Communities, inwrview in 
lî aiPJ. . J . .\<iv 2T. l'*90. 
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include adherence to the testing guidelines as 
a funding requirement.̂ ^ Under the standard 
contractual agreement with HUD. eligible 
organizations can perform testing as part of 
complaint processing if they follow certain 
regulations and procedures. To implement the 
private enforcement initiative, HUD issued a 
draft technical guidance memorandum on the 
use of testing in Title VIII cases. The memo­
randum applies only to testing that is fiinded 
by HUD and does not limit or restrict other 
testing activities by FHIP participants in pur­
suing any right or remedy guaranteed by Fed­
eral law, or from the conduct Of other testing 
or other investigative activities not fiinded 
under the private enforcement initiative.̂ ''' 

Testing for HUD must occur only in re­
sponse to a "bona fide allegation," which 
means an assertion of a discriminatory hous-
ingpractice unlawful underFederal &ir hous­
ing law. According to HUD regulations, "an 
allegation by a person engaged as a tester, 
whether or not compensated, or by any orga­
nization, employee, or agent engaged directly 
in the initiation, administration, evaluation, 
or conduct of tests is not a bona fide allega-

The allegation must include a detailed de­
scription of the occurrences that are believed 
to comprise the discriminatory housing prac­
tice, such as date, time, and place (or an ap­
proximation thereof), and the name of each 
person or firm said to have or be engaged in 
discrimination." In other words, to test for 
HUD and be compensated, a faii'housing com­
plaint must be made describing the alleged 
discriminatory practice with specificity. In 
HUD's view, "[TJesting is not enforcement 
it is a tool used as a part of an investigation."^^ 

According to the regulations, the term 
"test" means "a method of gathering credible 
and objective evidence of whether a discrimi 
nalory housing practice has occurred. 
The term "testers" means individuals posing 
as renters, purchasers, or borrowers in order 
to ascertain if a similarly situated member of 
a protected class has been subject to discrim-

art 

mation. 
The regulations contain specific "eligible 

activities" that must be conducted in accor­
dance with HUD'S testing procedures.*' These 
include: 

i79 

tion. 
1,76 

74 Compare Houaing and Conununity Devcgopoit̂ nt Art of 1987, § 561(c), Pub. L. No. 100-242, 101 Stat. 1943; with 
Hou.ting and Community Development .Vt of 1992, i 306(b), Pub. L. No. 102-650,106 Sut. 3869-70 (oodifled as 
amended at 42 US.C A. § .3616a (West Sapp.,1993). In its commenu on thia report, HUD stated that, although it 
ha.s not yet issued revised FHIP regu latina. all notices of funding availability since the passage ofthe Housing and 
Community Development Act of 1992 haie eliminated the testing guideline requirement. HUD Comments, p. 9. 

T.*) Memorandum for All Regional Directors. Office of Fair Housing and Equal Opportunity, U.S. Department of Hbua-
lan and Urban Development, Dralt Technxal Guidance Memorandum • _ : Testing in Title VIII Cases from Gordon 
H. Mansfield, former Assistant SccTelorr for Fair Houaing and Equal Opportunity, (undated), pp. 1-2. 

7A 24 C.F.R. { 125.405(b)( 1) (1993). However, testers may be party to a private lawsuit. See Havena Realty Corp. v. 
Colemaji. 455 U.S. 363 (1988); City of Chkago v. Matchmaker Real EaUte Sales Ctr., 2 Fair Houaiiig-Fair Lending 
(P-H)l 15,663 (N.D. ill. Nov. 7,1990),affdinpart. reu'dinpart, 982 F.2d 1086(7th Cir. 1992).cert, denied, Ernst 
v. Leadership Oiuncil for Metro. Open Coaununities, 113 3. Ct. 2961 (1993). 

77 24C.F.R: 5 125.40,5(bXl)(1993). 

78 . Marcella Brown. Director, Funded Prognma Division, Office of Fair Housing Assistance and Vohintary Programs. 
Offioe of Fair HousinR and Equal Oppormnity, at the Fair Housing Assistance Program Conference, Dallas. Tex., 
Apr. 29, 1991 (hereallcr cited as Browa Dallaa FHAP Conference). 

79 Id. i 125.406(hX3). 

.80 I d i 125.4050))(4). 

81 Id i 125.405(0. 
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(1) Aformal recruitment process designed to obtain 
a pool of credible and objective persons to serve as 
testers 

(2) A tester training program which will— 

(i) Require the carefiil. recordation of all rel­
evant information on sUndardized forms, 
signed by the respective testers, following 
completion.of the test;, 

(ii) Prohibit any communication between 
pairs of testers relating to the conduct ofthe 
test or to testing experiences or resulU until 
all information has been recorded and the 
testers debriefed by the testing coordinator 

, (iii) Require that the same or subsUntially 
equivalent type of housing accommodations, 
financing, or service be requested; and 

(iv) Require that, to the extent practicable, 
testers identify themselves as having the 
same pr substantially equivalent housing 
needa and demographic profl les as the person 
who made the bona fide allegation, except for 
the person's race, color, sex, handicap, famil­
ial status, nationality, or nther attribute 
which is the basis of the alleged discrimina­
tion. . . 

In order to be fiinded for HUD testing ac­
tivities, requirements include (but are not lim­
ited to): 

DocumenUtion that the applicant has at least 1 
year of experience in carrying out a program to 
prevent or eliminate discriminatory housing prac­
tices and has sufficient knowMge of fair housing 

testing to enable the applicant to implement a 
testing program successfully.** 

At an April 1991 conference in Dallas", the 
director ofthe Funded Programs Division of 
HUD's Office of Fair Housing Assistance and 
Voluntary Programs discussed the use of 
three types of testing sanctioned by HUD's 
program: the one-person test, the "paired" 
test, and the sandwich test.** 

The one-person test should be executed 
where a two-person test cannot be arranged 
or is not feasible, or if a tester matching the 
complainant's protected class status would be 
likely to alert a respondent to the possibility 
thata test was occurring. 

The paired test is when two testers visit the 
same respondent a short time apart, request­
ing similar housing needs "and having similar 
qualifications, but differing in protected class 
status. In cases of testing for systemic dis­
crimination, demographic profiles may vary 
firom that ofthe person who made the allega­
tion, as long as the test of each agent or owner 
is a paired test.*® 

In the sandwich test, a person matching the 
complainant in all respects is "sandwiched" 
between two testers with the same qualifica­
tions and housing needs, but for the protected 
class status (the variable being tested) ofthe 
complainant. Theoretically if the housing pro­
vider tells the first and third unprotected class 
testers that units are available only a short 
time after the protected class tester waa not 
offered a unit, it would be difficult tojustify 
ĥe housing provider's actions as nondiscrim­

inatory under the act. Conversely, if the test 
shows that the testers were treated the same, 
it wouldindicate that the housing provider did 
not discriminate under the act Although the 

82 Id. 

83 /dL 5 i25.405(dXl). 

-84 Brown. Dallaa FHAP Ci)nrerence. 

86 24 C J R. } 125.405(cX2Xiv) (1993). 
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sandwich test is considered the most reliable 
of three, it is more costly and complicated to 
administer because the respondent might be 
alerted to the test.*' 

The efficacy of testing as an enforcement 
tool has been recognized by HUD officials in. 
the field as well as by administrators at head­
quarters. For example, an official in HUD's 
regional office io Chicago stated: 

When you show respondents a case Ifrom] the 
Leadership Council for Metropolitan Open Com­
inunities . . . they will say 'well, let's sit down and 
talk .. . ," because they Itnow what is behind that. 
That's the kind of solid ground that we (HITO] have 
to walk on: evidence to deal with the case 87 

Recognizing the importance of testing by 
FHIP grantees, HUD's fiscal 1994 Program 
and Management Plan includes a vital role for 
FHIP participants in the enforcement of the 
law. The plan echoes the Assistant Secretary's 
interest in using FHIP to expand testing ac­
tivities in FY 1994, when she pledged to begin 
a testing program focused on homeowners in­
surance.** She also promised that: 

The Department wrill establish a pilot project to use 
FHIP-funded private fair housing organizations to 
conduct tests of housing discrimination complaints 
filed with the department. This approach will aug­
ment the Department's investigation process of 
housing discrimination complaints, and will con­
tribute to more effective utilization of FHIP funds 
toward improved enforcement of the Fair Housing 
Act...."* ' 

Perspectives on Testing 
Many of the organizations that participate 

in FHIP have conducted testing since the pas­
sage of Title VIII and have used testing as 
more than just a tool to gather evidence for 
complaints already filed. They also have used 
testing, fbr example, for research studies, to 
develop systemic cases, and to assess whether 
discrimination is occurring, without requiring 
a bona fide complaint. Some FHIP partici­
pants hiave used testing for lending and adver­
tising complaints. 

Many fair housing organizations partici­
pating in FHIP criticized HUD's interpreta­
tion and use of testing as too restrictive. The 
Leadership Council for Metropolitan Open 
Communities, a nonprofit organization begun 
in 1966, works toward eliminating racial dis­
crimination and housing segregation through­
out metropolitan Chicago.*' The Leadership 
Council has had a "Legal Action Program" 
since 1970 that receives and inyestigates fair 
housing complaints and enforces the law 
through private civil suits in district court. 

According to the executive director, the 
organization is very experienced in,testing: 

We have litigated approximately 1,C00 cases under 
the Federal fair housing law. Most cases are baaed 
on race, national origin, sexual harassment, and 
religion. In most of these cases we have used testing 
to support our evidence.*' 

From May 1990 to June 1991, the organiza­
tion conducted 275 matched tests throughout 
the Chicago area—175 for FHIP enforcement 

86 Brown, Dallas FHAP Conference, p. 1. 
87 Juan Walker, Acting Title VIII Branch Chief and Director of the Program Operations Division, Region V, interview 

in Chicaigo, 111.. Nov. 30, 1990. 

88 Achtenberg Testimony, pp. 15-17. 

89 W. . " " 
90 Kale Williams, enecutive director. Leadership Council for Metropolitan OpenConununitiea. Chicago, 111., interview, 
" Nov. 27, 1990, p. 2 (hereafter cited as K. Williama Interview). 

91 Ibid. 
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activity and 100 additional tests conducted 
under their regular program.̂  

Commenting on HUD's regulations, coun­
cil officials said: 

HUD wanU the complaint first [before testing]. 
This is an unfortunate situation The council's 
view is that there should be self-initiated testing."̂  

We only report to. HUD under the FHIP pro­
gram. . . . In 1974i we started testing without an 
individual complaint. Usually, it was at the request 
ofthe municipality. If we believe that... discrim­
ination is occurring, we will conduct tests. We try 
to identify violations.... We use testing for [evi­
dence in] court cases..., We will test with individ­
uals and couples. It is usually race cases [when 
testing is used] 

The executive directorat a California FHIP 
participant, the Fair Housing Foundation, 
also responded to HUD's testing require­
ments: 

We have outreach testing that we do. . . . Ary 
differential treatment as far as we are concemed is 
evidence of possible discriminatory behavior. . . . 
For FHIPs itis mostly paired testing.... and it has 
to have been a result of a bona fide complaint. 

The resources that we have generally dictate the 
type of test that we do and we usually do paired 
tests. The State [Califomia] Department of [Fair 
Employment and Housing] prefers sandwich testa, 
but It is more costly. [However], if we are doing a 
paired test and the... department wants another 
test, then we will conduct another test.* 

The director of the Metro Fair Housing-
Services, a FHIP grantee located in Atlanta, 
Georgia, spoke of their own use of testing: 

We do systemic testi, tesU of industry practices 
that we have a reason to believe may be discrimi­
natory. We sometimes do that without a walk-in 
client that says Hi, ! want to complain about such 
and such a realtor.". . . . Well get, typically, an 
anonymous complaint. Somebody from the sUte 
oflice, somebody from HUD in unofficial sorts of 

. ways will call us up.^ 

He continued: 

The best example we have of those is someone 
called anonymously and said, "Hi, Tm a real estate 
agent in this county,' a rural suburban county just 
beyond the suburbs, just beginning to be impacted 
by people from Atlanta, black folks moving down in 
that direction, and there waa a meeting of real 
estate agenU who were going to be selling property 
in major new subdivisions, three sections of 200 
homes apiece—a meeting to figure out a way to 
exclude blacks from purchasing homes there." 

In his experience, the definition of "̂ ona 
fide allegation" has evolved somewhat beyond 
an allegation by a named individual: 

In terms of analyzing... we used to use the term 
bona fide to refer to ones that were—had an actual 
active complainant, bona fide complainant... and 
now bona fide complaints are defined by FHIP 
somewhat differently. They include that anony­
mous kind of complaint that says as long as you 
have reasonable cause to assume a violation of the 

93 K. Williams Interview. 

94 M. Davis Interview. 

97 Ibid. p. 16. 
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law has taken place ynu can target who can reason­
ably assume is violating the law for a test That 
becomes a bona fide.* 

• The Southern California Fair Housing 
Council also conducts racial and ethnic testing 
in sales, rentals, mortgage lending, and insur­
ance, and for research studies on banking 
discrimination. The council plans to develop 
tests for discrimination by financial institu­
tions and evaluate how testing procedures 
differ in different situations such as redlin­
ing.** 

Mortgage Lending Testing 
Mortgage lending discrimination is the lat­

est target for testing programs utilized by fair 
housing enforcement agencies^ Mortgage 
lending tests are usually conducted at the loan 
application or preapplication stage of the 
mortgage lending process."* Mortgage lend­
ing tests evaluate discrimination based on the 
race or another characteristic of the applicant 
or on the racial composition of the neighbor­
hood in which a property is located. For exam­
ple, loan originators may discourage appli­
cants because they make assumptions about 
minority, female, or disabled applicants, or 
they may discourage applicants because they. 
know their institution does not make loans in 
particular neighborhoods.'"' Tests designed 
toi uncover a pattem or practice of discrimina­
tion are referred tb as audits. 

According to one HUD official, lending test­
ing is difficult: 

Talk about lending testing . . . it really' is hard 
testing, it is very difficult to do. . . . Before I came 
to HUD, I did some lending testirig of 200 granta 
.. .in Los Angeles.... It is adifferentkindof testing 
. . . it takes about a day or two.... It is very intense 
training and lakes a lot of practice. . .'. To do 
mortgage lending testing you should have done 
testing [in general] for a long time 102 

HUD was moving to support lending test­
ing as early as 1991: 

When the Assistant Secretary [for Fair Housing 
and Equal Opportunity] attended lending discrim­
ination hearings, he said that HUD would take an 
active role in lending discrimination cases And 
that is what we are doing now.... Under our Fair 
Housing Initiatives Program, we have funded some 
groiips to do lending studies and testing in lend; 
ing.'" 

In its 1992 NOFA for mortgage lending test­
ing, HUD stated that: 

The Department antici pates that the results of this 
effort will reveal statistically valid measures of the 
differential treatment of racial and national origin 
minorities and will indicate areas for fiirther fair 
lending enforcement investigation. HUD expects to 
use this information to further specific fair.Iending 
investigations. The data from this testing project 
should provide the Department with clear,reliable^ 
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and credible evidence of the extent and forms of 
lending disparities by race and national origin for 
the three testing locations.'"* 

Testing by private fair housing groups is 
most often prompted by four factors.'"^ First, 
testing may be prompted by information 
gleaned from bank reports required to be 
made public by the Home Mortgage Disclo­
sure Act, as amended (HMDA).'* Second, 
testing is sometimes prompted by allegations 

' by real, estate agents that lenders refuse 
to make loans in minority neighborhoods or 
discriminate against buyers ih such 
neighborhoods in the terms and conditions of 
such loans. 

Third, testing may follow allegations that 
lenders are utilizing policies or practices that 
have a disparate impact on protected classes 
or neighborhoods where members of protected 
classes predominate (e.g., redlining). Finally, 
testing occurs in response to requests from 
le nders wishing to evaluate their own intemai 
compliance with fair housing law. 

Testing by FHIPs is also done in response 
to £m individual complaint when a neighboi*-, 
hood organization or group identifies a policy 
or practice that has a negative effect on poten­
tial or current homeowners.'"* Individual 
lending discrimination includes not only loan 
denial, but also discriminatory changes in the 
terms and conditions of the loan by the 
lender."« 

Audits in Chicago and Louisville provided 
the prototype for the ongoing audits now un­
derway in a variety oflocations. ""In Chicago, 
for example, testers posed as married women 
with one or two children with employ ment and 
financial characteristics adequate for the 
loans sought. Two banks, three savings and 
loan institutions, and five mortgage compa­
nies were included. Although the audits were 
experimental, they documented differential 
treatment in three ways. 

First, African American testers could not 
get bank officials to discuss prospective loans. 
Second, African American testers who did 
meet with a loan officer did not receive an 
assessment of their creditworthiness. Third, 
such testers were not given as much informa­
tion as white testers as to how to apply and 
qualify for a loan."' , 

These conclusions were based on treatment 
such as the refusal of loan officers to meet with 
an applicant until the application was com­
pleted and the applidation fee paid; the asser­
tion by one institution that it did not loain to 
first-time home buyers; and the assertion by 
an institution that it did not make loans under 
$40,000. That lender referred the tester to a 
mortgage company that handled FHA loans, 
although the daily rate sheet of the lender 
listed FHA loans as an available product'" 

Complaint-based testing works best to 
identify discrimination in the prescreening 
process—requiring minimum mortgage 
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amounts, tiering of interest rates, and differ­
ential treatment based on race or gender or 
property location.' '̂  

The role pf testing in proving discrimina­
tion need not be overly extensive or compli­
cated. One test may be sufficient to prove 
discrimination in a given case, and three tests 
may be sufficient to demonstrate a pattem 
and practice to a finder of fact. In many cases, 
discrimination may be evident on its face 
without testing. , ' , 

In particular, the law does not require that 
discrimination be "statistically significant." A 
single act of discrimination may be sufficient 
to require changes in bank policies and aflfir­
mative outreach to potential borrowers."* 
Furthermore, many lenders do not make 
enough loans to support proof of a pattem or 
practice. Advocates warn that fair housing 
groups assisting complainants should only 
use testing when it is necessary ,to make a 
case,"' Others point out that, with thewealth 
of data available under HMDA, evidence pro­
duced by testing can be had through an anal­
ysis of existing information. 

Two examples illustrate the current use of 
testing to identify the nature and extent of 
housing discrimination in the rental and sales 
markets. In Philadelphia, testing for pre­
application mortgage bias was conducted 
under the aegis of the Philadelphia Commis­
sion on , Human Relations. The program, 
which targeted banks, savings and loans, and 
private mortgage companies, had four goals: 
to determine whether black testers were 
treated differently from white testers when 
inquiring about mortgages, to identify dis­

crimination based on property location, to ini­
tiate complaints as appropriate, and to re­
quire lenders to eliminate discrimination 
through affirmative action to promote fair 
lending policies and practices.'" 

The agency used four pairs of testers re­
cruited from the ranks of middle-aged unem­
ployed professionals. Each pair consisted ofa 
black and white, tester of the same sex. The 
program lasted 5 weeks during August and 
September 1992, including training con­
ducted by the National Fair Housing Alli­

ance 
117 

The Philadelphia effort produced 96 com­
pleted tests (using pairs) of 68 lenders. After 
8 months, 11 comjjlaints were dual filed with 
HUD and the Philadelphia Commission. Five 
have been resolved, either with publicized 
consent orders (three) or unpublicized settle­
ment agreements (two).' '* 

In 1992 the Fair Housing Council of 
Greater Washington (a FHIP grantee) 
leased a study on rental discrimination in 
metropolitan Washington, D.C. As part of its 
research it conducted preapplication rental 
testing, and based on the results of 129 com­
peted tests, concluded that in areas and 
neighborhoods where African Americjans have 
been historically underrepresented, they en­
countered discrimination 44 percent of the 
time—the same figure reached in a similar 
testing program carried out 5 years earlier, at 
the time the Fair Housing Amendments were 
passed. The rate of discrimination measured 
by the council has fluctuated somewhat in the 
6 years such testinghas been undertaken. The 
current level of discrimination is a 23 percent 
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improvement over 1991, and the lowest rate 
ever (while still only equaling the 1988 
rate)."^ 

The discrimination experienced by testers 
could be categorized as both preferential 
treatment of whites and, to a lesser extent, 
preferential treatment of blacks. Preferential 
treatment of whites consisted of telling the 
white tester that an apartment was available 
and the black tester that it was hot, or show­
ing more apartments to the white tester; 
charging different rates; or other differential 
treatment, such as sending followup solicita­
tion letters to white testers and not to 
blacks.'̂ " Where discrimination occurred, on 
average black testers were asked to pay 
nearly $84 per month more in rent and nearly 
$112 mote in security deposits and other 
fees.'" 

Community Housing 
Resource Boards 

In 1976, well before passage of the Fair 
Ĥou8ing Initiatives Program, HUD began.a 
program of organizing community housing 
resource boards (CHRBs) composed of repre­
sentatives of community organizations that 
provide technical assistance to local industry 
groups and promote voluntary compliance 
with fair housing laws."^ Appropriations 

were first made for the CHRB program in 
1982."" In 1988 over 1,500 local industry 
group agreements were in effect,'" and by 
1989 over 600 CHRBs had been organized.'̂  

The primary task of the CHRBs was to 
promote cooperative agreements by housing 
industry businesses and associations to com­
ply with the law and cooperate with HUD to 
assure that housing is marketed on a non­
discriminatory basis.These agreements, 
called Voluntary Affirmative Marketing 
Agreements, or VAMAs, are signed with na­
tional organizations and subsequently signed 
and implemented by subsidiary organizations 
at the State and local levels. Major groups that 
have signed VAMAs include the National As­
sociation of Realtors, National Association of 
Home Builders, and the National Association 
of Real Estate Brokers. 

The agreement between the National Asso­
ciation of Realtors and HUD, for example, is 
intended to create an environment where "in­
dividuals with similar financial resources and 
interest in the same housing market area 
have a like range of housing choices available 
to them regardless of their race, color, reli­
gion, sex, or national origin."'" 

The signatories generally agree to such pro­
visions as placing a public notice or advertise 
ment conceming the agreement signed, dis­
playing fair housing posters, and developing 
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educational materials and training courses 
for members, associates;, and new applicants 
for broker or associate membership.'̂  

In addition, the signatories agree to estab­
lish an equal opportunity committee to ex­
plain and publicize the purposes aind provis­
ions of the agreement, to implement and 
monitor the success of the affirmative market­
ing program, and to receive and investigate 
complaints against member agents. They also 
agree to meet at least semiannually with rep­
resentatives from HUp, the participating 
State or local human rights agency, and the 
CHRB, to monitor progress made under the 
agreement.'^ 

To receive grants, CHRBs agree to work 
with local business and industry association 
members in promoting and implementing af­
firmative marketing programs and encourag­
ing members to sign a VAMA.'̂ " 

The work and responsibilities of a typical 
CHRB was described by the assistant director 
of a such a board located in Media, Pennsyl­
vania: 

Our focus has been educating realtors [on the fair 
housing law] We send out a quarterly newslet­
ter to get the "word out" to Realtors.... We have 
had workshops . . . training programs at universi­
ties and a survey at schools on fair housing. There 
are other programs on prejudice and attitudes. 

We are also trying to encourage minorities in the 
county to apply for real estate licenses. We distrib­
ute posters, brochures, and other materials to li­
braries.. .. 

However, the focus is on getting Delaware County 
Realtors to sign the voluntary agreements and to 
encourage them to implement aflfirmative fair 
housing practices. . . . The problems are racial 
steering and discrimination in the county. Our role 
is to conduct workshops, outreach . . . so there will 
not be this concern.'"' 

Another CHRB official, located in Kansas 
City, Missouri, described the CHRB's activi­
ties as a participant in the program: 

We have been a CHRB since 1981. As a CHRB, we 
work closely with the Realtors to get them to sign 
the VAMA which says they agree riot to carry on 
discriminatory practices. The emphasis is to work 
with Realtors, to become a housing information 
center for them.... Whenever there is a prd^am, 
we will invite all of the realtors. The Metropolitan 
Board of Realtors [in Kansas City] has been very 
responsive. Over 100 members attended last meet­
ing 

In addition to working with the Realtors, we pro­
vide posters on fair housi ng for schools, sponsor fair 
housing month, and do letter-writing on inquiries 
about the law.' 

The major business or industry group par­
ticipating in the. program and networking 
with local CHRBs has been the national. 
State, and local boards of realtors. Encour^ 
aged by the national office. State and local 
boards of realtors have initiated programs 
and< activities to encourage their members' 
participation in the CHRB program. For ex­
ample, the Ciilifomia Association of Realtors,. 
an affiliate chapter of the National Associa­
tion of Realtors, has encouraged its members 
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through education and outreach activities to 
involve themselves with the local CHRB and 
sign VAMAs. In a 1991 interview, one ofthe 
association's attomeys explained: 

We saw the need to involve and educate members 
in HUD's [VAMA] program Ofthe 182 realtor 
boards in California, 70 percent of them have 
signed VAMAs. These boards have promised tb 
promote equal opportunity in fair housing.. 

We also have a real estate internship program 
whereby we work with the community colleges to 
encourage minority-students to come into the real 
estate industry and work as interns . . , with the 
boards to see what we are about. . , [in order] to 
break racial and ethnic barriers. All ofthis is our 
attempt to promote equal opportunity in fair hous-
ing.'̂ ^ 

Similar involvement was described by an 
official of the Texas Association of Realtors, 
"There are 120 local [Realtor] boards in Texas 
. . . 10,000 members just in Houston. . 
Ninety percent of our Texas members have 
signed VAMA agreements. There is an ongo­
ing relationship with the CHRBS. . . . We have 
encouraged attendance of our members at 
their seminars... 

Monitoring the CHRB Program 
HUD provides technical assistance to 

CHRBs and monitors the implementation of 

the VAMA agreement through iU Program 
Operations Division (POD) in the regional and 
field offices. This division inonitors all HUD 
grant recipients, including CHRBs and the 
activities that support the VAMA program.'̂  
During fiscal 1990, some of the regional offices 
monitored VAMAs and offered technical as­
sistance to the CHRBS, as well as coordinated 
outreach activities with the signatories or par­
ticipating organizations.'̂ ^ According to the 
POD director in the Texas regional office: 

We are required to provide technical assistance to 
grant recipients. . . , Monitoring includes onsite 
visits, telephone calls . . . Most ofthe VAMA mon­
itoring is done by the field offices It involves 
reviewing CHRB records, interviewing, evaluating 
agreements Annual reports on [CHRB] activi­
ties are sent directly to the FHEO director. 137 

The associate director ofthe Pennsylvania 
CHRB explained herorganization's work with 
HUD: 

We . . . receive technical assistance. Once a year 
HUD will review the minutes and the books. They 
will monitor the real estate board. The office will 
stay in touch and will conduct in evaluation of 
CHRB's activities. Our reporting requirements are 
about the same as with any other grant-funding 
agency. We receive funds for service 
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^ In the regional office, the conUct is with one staff 
person. We provide assistance and education, as 
well as urge Realtors to sign the agreement. How-
ever, we do not know who signs the agreement. 
Only HUDhas that information. It is private infor­
mation. We try to solicit signatures but we can not 
assess iU [the program's) success or lack of it. Wo 
primarily get the word out. We do not receive com­
plaints. We do not do any testing. We educate and 
do outreach. 

Past emphasis has been on providing tech­
nical assistance to CHRBs and monitoring 
agreements; in fiscal 1992, one FHEO objec­
tive was to monitor all 48 CHRBs, onsite, once 
during the grant 18-month year.''" 

Funding fpr CHRBs 
Although the first CHRBs were formed in 

1976, money was not appropriated until fiscal 
year 1982.'** Never a separate budget item, 
CHRB funding was included as such under 
the Fair Housing Assistance Program (FHAP) 
until 1991.'*' 

In 1988 the distribution of funding to 
CHRBs was decentralized, and the review and 
awards process was transferred to HUD's re­
gional offices;'^ that year the program's bud­
get was $997,000 for 50 CHRBs.'" In 1990 the 
budget request was $1 million, based on an 
estimate of 60 CHRBs.'** In 1989 and 1990 

the program emphasis began to shift to target­
ing resources to areas where the CHRB was 
the only fair housing organization, where 
there was a large minority population, or 
where particular situations required affirma­
tive marketing program assistance.'*" Funds 
were also used for monitoring agreements and 
providing technical assistance to CHRBs. 

Actual obligations for State and local agen­
cies and CHRBs in 1990 were $6.2 million. Of 
that total, $943,000 was obligated for 
CHRBs.'*^ 

Revamping the CHRB Program 
Funding for the CHRB program ceased in 

fiscal year 1991. At that time, HUD decided it 
was no longer necessary to provide any finan-
rial support to assist CHRBs in implementing 
voluntary affirmative marketing programs. 
Accoftling to the 1991 budget report, local 
fiinding sources were deemed more appropri­
ate for this purpose.'*" However, CHRBs that 
are otherwise eligible may apply for funding 
under the Fair Housing Initiatives Program 
(FHIP) in order to carry out education and 
outreach activities.'*® 

The move away from CHRB funding re­
flected a shift within HUD fi^m voluntary 
compliance to enforcement, in keeping with 
changes made by the FHAA from conciliation 
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to adjudication. As early as 1990, HUD gave 
some indication that it might revamp the pro­
gram. Field interviews revealed that for some 
of HUD's regional offices monitoring CHRBs 
and VAMAs was a low priority. A regional 
administrator expressed the view that moni­
toring CHRBs was not as critical as enfordng 
Title VIII and other fair housing activities: 

Without offending anybody ... CHRBs do not need 
four or five [HUD] people in each field office moni­
toring their activities.... Is it more importaht to 
address people's needs through Title VIII or Title 
V I . . . or maintain good relationships with CHRBs 
and monitor them? 

I am not knocking the CHRBs'importance, but you 
have to make a decision or choice as to what you 
are going to do.... I would suggest that [HUD] staff 
go out and do compliance activities rather than 
monitoring voluntary compliance activities. '^ 

A Texas HUD official reported that the 
monitoring of other grant recipients, such as 
those receiving Community Developiment 
Block Grants, and assisting in Title Vlil com­
plaints processing were priority assign­

ments.' ' She explained that only two staff 
members were available to do monitoring and 
priorities had to be set. Her division was ex­
pected to perform "so many" monitoring activ­
ities, of whith 40 percent were to be onsite,'" 
to carry out headquarters priorities, and to 
provide assistance where it is most needed.'" 

By 1992 HUD had revamped the VAMA 
program, and in at least one agreernent with 
a national association, almost eliminated 

, CtlRB involvement and annual review ofthe 
program. In 1992 the National Association of 
Realtors entered into a new 5-y,ear VAMA 
with HUD that permits local Realtor groups 
more flexibility in their outreach activities. 
Instead of requiring them to work exclusively 
with designated CHRBs, as the old agreement 
required, the new VAMA encourages them to 
work with a variety of civil rights and housing 
groups. In addition, the local Realtor boards, 
under the new agreement, will do a "self-
evaluation" of their VAMA efforts. Although 
HUD maintains its right to review any board, 
the department will no longer review all of 
them annually.'** 
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. Handicap 

The mciuiion of two new protected classes, 
persons with disabilities and famihes 
*-:th children, to the scope of Federal fair 

-.ousing law has required special attention 
•Torn HUD. Since discrimination against indi-
.-idual members of these groups is not entirely 
i.ulogou3 to that experienced by already-pro-
•.̂ ted classes, the law contains special provis­
ions and protections geared to the unique cir-
.-amsLances of those newly covered by Title 
".TII. -

In passing the handicap provision. Con­
fess recognized that individuals with handi-
aps "̂ ave been denied housing because of 
misperceptions. ignorance, and outright prej-
idice The decision to add handicap discrim-
.nation to the Fair Housing Amendments Act 

was seen as a "clear jjronouncement 
;t" J national commitment to end the unneces­
sary/ exciusion of persons with handicaps from 
•Jie .X.nerican mainstream."^ Although dis-
icied p<?rson3 are protected under other laws 
î ic'r. as section 504 of the Rehabilitation Act 

of 1973,'' by adding the handicap provisions to 
the FHAA, Congress sought to ensure similar 
and additional protections in housing. 

Defining Handicap 
The FHAA defines handicap as "(1) a phys­

ical or mental impairment which substan­
tially limits one or more of such person's major 
life activities, (2) a record of having such an 
impairment, or (3) being regarded as having 
such an impairment*^ The regulations detail 
the types of disorders or conditions that qual­
ify as physical or mental impairments under 
the definition of handicap:̂  

Discrimination is not only prohibited 
against persons with such impainnents, but 
also against any person with 'a history of, or 
[who] hasbeen misclassified as having, a men­
tal or physical impairment that substantially 
limits one or more major life activities."* The 
preamble to the reguladons published in the 
Code of Federal Register is also carefiil to 

.".iniTT'.'**. 'r.r.û v. Oimnutt«? on the Judiciary, Fair Housing Amendments Act of1988, 100th Cong.i 2d sesa.. 
;-: 5̂ pt l>-,-::i. r̂ prmted m 1988 U.S.C.C.AJn. 2173, 2179 (hereafter cited as FHAA Committee Report). 
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point out that popular attitudes or misconcep­
tions about the abilities of disabled persons 

-rcannot be used to limit their housing options.̂  
Also protected are individuals who neither 

have an impairment nor are substantially lim­
ited by an impairment, but who are regarded 
as having an impairment by another person.̂  
The regulations define "regarded ashavingan 
impairment" to include an individual who: 

'D Has a physical or mental impairment that does 
not substantially limit one or more major life activ­
ities but that is treated by another person as con­
stituting such a limitation; 

(2) Has a physical or mental impairment that sub­
stantially limits one or more major life activities 
only as a result of the attitudes of other (sic) toward 
such impairment; or 

i3) Has none of the impairments defined... (in the 
law| but is treated by another peison as having 
such an impairment.* 

In addition, the FHAA extends protection 
from certain forms of discrimination not only 
to persons Who themselves satisfy the broad 
definition of handicap, but also anyone who 
lives with or intends to live with a handi­
capped person in a covered dwelling.'" Thus, 
'the law prohibits denials of housing opportu-
riities to applicants because they have chil­
dren, parents, friends, spouses, roommates. 

patients, subtenants or other associates who 
have disabilities."" According to one fair 
housing expert: 

The breadth of Title VIIFs "handicap" definition 
means that it covers a large portion of the entire 
United States population. The number of Ameri­
cans who suffer from such physical or mental dis­
abilities was estimated in the congressional 'de­
bates . . . to be between 30 million and Sfi million 
people or one out of every six persons. 12 

Prohibited Handicap 
Discrimination 

Congress added discrimination against 
persons with handicaps to virtually all of the 
FHAA's existing prohibitions, and expanded 
or added provisions especially for the dis­
abled. The ban on handicap discrimination 
was applied to advertising, misrepresenta­
tions of availability, blockbusting, finiancing, 
appraisals and other real estate related trans­
actions, brokerage services, and civil and 
criminal intimidation and interference.'̂  

The FHAA al so prohibits housing providers 
from refusing to negotiate with people be­
cause they are disabled; evicting persons be­
cause they become impaired with a disability; 
and refusing access to recreational facilitieŝ  
parking, and cleaning and janitorial ser­
vices.'* The FHAA prohibitions were also 
intended to curb land use restrictions on 

Id. Ch. I, Subch. A, App. I, at 929.30 (1993) (Preamble tu Final Rule Implementing Fair Housing AmendmenW Act 
of 1988). • ' 

Id. i 100.202(d). 

Id. . 

42U.S.C.53604(n(l)(B)̂ C)(1988). ' 

Robert G. Schwemm, Housing Discrimination: Law and Litigation (Deerfield. HI, Clark. Boardman Callahan. 
1992) § 11.5( 2), p. 11-49̂  hereafter cited as Law and LUigation;see also 42 US.C. i 3604(n(lXB)-(C), (n(2XB)-(C)); 
FHAA Committee Report, p. 218C. 

12 Schwemm, Law and LUigation. i 11.5(2). pp. 11-48 to 11-49; FHAA Ĉ mmiUee Report, p. 2186. 

13 42 U.S.C. i i 3604( a)-(e), 3605, 3606, 3617, and 3631 (1988). 

14 .'vee FHAA Committee Report, p: 2,184. 

8 

9 

10 

II 
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community housing opportunities for handi­
capped persons.'̂  Such community premises 
or dwellings are sometimes called "group 
homes."'" Finally, housing providers for hand­
icapped persons may sue to prevent discrimi­
natory interference against prospective dis­
abled residents, such as by hostile community 
groups or landlords. 

The FHAA includes two separate provis­
ions addressing discriminatory refusals to 
sell, rent, or negotiate with handicapped per­
sons, and discrimination iri the terms, condi­
tions, privileges, services, and facilities avail­
able for handicapped persons.'̂  According to 
one fair housing expert, the reason for treat­
ing handicap discriiriination separately was 
apparently to niake clear that the law does not 
barhousingrestrictedtohandicapped persons 
and their associates. "The provisions banning 
discrimination arc violated only if the discrim­
ination is directed against handicapped buy­
ers and renters or those who reside or are 
associated with the handicapped persons." 
While the FHAA prohibits any inquiries into 
the nature or severity of a person's disability, 
it permits inquiries to determine whether an 
applicant is qualified for housing intended for 
the disabled, as long as the question is asked 
of aH applicants.̂ " 

Illegal discrimination against the disabled 
also includes the refusal to permit a handi­
capped person to make reasonable modifica­
tions ofthe premises at his or her own expense 
if the modiflcations may be necessary to en­
sure full enjoyment of the premises.̂ ' Any 
refusal to make reasonable accommodations 
in rules, policies, practices, or services when 
the accommodations may be necessary to 
guarantee that the handicapped person has 
an equal opportunity to use and ei\joy the 
dwelling is also illegal.^ 

HUO's Enforcement Policy 
HUD's legal interpretations and policies 

regarding enforcement of Title VIII aa ex 
presse'' in its memoranda and letters make 
severr ibints about discrimination against 
the hdi..<icapped. For example, in December 
1990 HUD wamed regional staff that public 
housing authorities may not require housing 
applicants to "prove" they can live indepen­
dently." In a joint memorandum, the Assis­
tant Secretary for Fair Housing and Equal 
Opportunity and the Assistant Secretary for 
.Public and Indian Housing mandated that 
public housing authorities "should rescind 
policies which, may treat handicapped appli­
cants differently from others."'̂ * In reiterating 

15 Id. p. 2.185. . ' • 

16 Sre Schwemm, Lau; and Lii^oXion. § 11.5(3Xc), p. 11-54. 

17 Com/xire42U.S.C.5 3604(a).<l))(1988)aj«f id. 5 3604(0. 

18 Schwemm, iau; and Lj/i^aitda. 5 n.5<3Xa), p. 11-60. 

19 42U.S.C.}3604(n(l)-(2)(1988). s . 

20 Id i 100.202(c). 

21 42 u s e . 5 3604(fX3XA)( 1988). In tum. the tenant may be required, when reasonable, to restore the property to iU 
original condition, wear and tear excepted. 

22 W §3604(0(3XB); 24 C.F.R,} 100.204(1993). 

23 HUD Memo Addresses Public Housing Screening of HandicappedApplxants. 1 Fair Housing-Fair Lendina (P-H) 
vol. 6. no. 10,1 10.6, pp. 6-7 (Apr. 1. 1991). 

24 Ibid., p. 7 (quoting the memrrandum). 
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'i 

its policy, HUD urged tl.e field staff to be jalert 
to situations where applicants with disabili­
ties "are held to a higher standard of behavior 
or subjected to'more extensive investigatî ons" 
than applicants without disabilities.̂  HUD 
followed up by meeting with public housing 
authority representatives to develop nondis­
criminatory screening procedures for public 
hdusing applicants.'** 

For example in a complaint involving a 
, person with cancer, the respondent delivered 
an eviction notice to the (tenant) coniplainant 
once she was advised of the complainant's 
cancer, an illness protected by the FHAA." In 
an April 1992 memorandum, the Assistant 
General Counsel for Fair Housing noted that 
according to HUD's regulations, isin impair­
ment does not have to substantially limit one 
or more major life activities, but if treated as 
such by another person it constitutes such a 
limitation.̂  

Group Homes 
The FHAA prohibitions against handicap 

discrimination were intended to "curb" land 
use restrictions preventing group homes for 
the disabled in many neighborhoods.̂  Under 
the FHAA, Congress intended to bar local 

governments from applying their laws and 
regulations in a discriminatory manner 
against "congregate living arrangements 
arnon̂  nonrelated persons with disabili­
ties. Congress also recognized that group 
homes could be blocked by private restrictive 
covenants or by discriminatory terms or con­
ditions having the effect of excluding or re­
stricting congregate living conditions for the 
disabled.̂ ' The FHAA was "intended to pro­
hibit the application of special requirements 
through land use regulations, restrictive cov­
enants, and conditional or special use permits 
that have the effect cf limiting the ability of 
disabled individuals to live in a residence of 
theirchoice in the community.*̂  ' 

The case law conceming group homes is 
still developing and has constitiited a large 
share of FHAA litigation on handicap discrim­
ination." While the FHAA inquires HUD to 
refer zoning and land use cases to the Depart­
ment of Ju stice,̂  HUD is free to pursue cases 
involving private acts that discriminate 
against group homes for the disabled. In cor­
respondence with, various constituents, HUD 
has refined its interpretation of the law's in­
tent conceming the establishment of grouip 
homes for the disabled. 

25 Ibid, (qui)ting.lhe memorandum). 

26 Ibid. 

27 Harry L. Carey, Assistant General Counsel for Fair Housing. US. Departmentof Housing and Urban Development 
memorandum to Georgj We.denfeller. Deputy General Counael bf Operations, U.S. Department ofHousing and 
Urban Development, Apr. 23,1992, p. 2 (hereafter cited aaWeidenfeller Memorandum). 

28 24 C.F.R. 5 100.201 (1993); ,Weidei.feUer Memorandum, p. 2. 

29 •S«Schwemm.iou-andZ,i/«a<ion.}ll.t)(3Xc), p. 11.64; FHAA Committee Report, p. 2.186. 

30 FHAA Committee Report, p. 2,186. 

31 Id;aeeSchviemm.LawandLitigation.in.5(3X<:),p.ll.54. 

32 FHAA Committee Report, p. 2,185. 

33 SeeSchvenmuLawandLUtgation.in.S(3)(c),p.ll-S6. 

^ lo « d n ' ^^"^'^'^' ' of """"S u«« « e chapa. 
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In April 1992 a HUD memo highlighted a 
U.S. district court case as guidance to staff.^ 
In U.S. V. Scott, the court found that residents 
of a subdivision had interfered with the 
complainants' ability to sell their house to a 
nonprofit organization intending to use the 
house as a group home for physically arid 
mentally handicapped persons. The basic 
facts in the case were uncontroverted, and the 
court found, "That the defendants interfered 
with the sale to prevent disabled individuals 
from residing in the home is the only reason­
able conclusion that cfJi be drawn.'̂ '̂ 

The court rejectpu the defense that the de­
fendants did not act in bad faith or out of 
malice, statin j that: 

such an argument is untenable. In establishing 
intentional discrimination under the Fair Housing 
Act, it is not necessary to demonstrate malice or ill 
will towards handicapped- individuals. Nor is it 
necessary to show that the defendants' actions 
were solely motivated by the handicap of the pro­
spective residents. Whether motivated by animus, 
paternalism, or economic considerations, inten­
tional handicap discrimination is prohibited by the 

38 Act.' 

The case was noteworthy in that it ad­
dressed whether the definition of the term 
"intentional discrimination" would be applied 
in a handicap discrimination case in the same 
manner as it has been in race-based cases; The 
court clearly answered in the affirmative. 

HUD spedfically took note of a somewhat 
more obscure point. An implicit issue in some 

fair housing cases involving opposition to the 
sale or rental of property to members of a 
protected class is the legality of opposition 

. activities that might otherwise fall under the 
first amendment to the Constitution. Al­
though not at issue in the Federal case, the 
respondents had filed a lawsuit in State court 

- to enforce a restrictive covencmt, and while 
they lost the State case, the State judge rer 
fused to mle that the suit was frivolous. In its 
memorandum, OGC noted that the filing of 
lawsuits that have a discriminatory motive or 
that are frivolous have not been protected by 
the first amendment in "somewhat analogous 
circumstance's," but that "there is no firm case 
authority adopting this standard for Fair 
Housing Act siiits where the underlying viola­
tion is a civil suit. There is, however, some 
support for this approach in the Department 
of Justice's Housing and Civil Enforcement 
Section."'̂  . 

More recently, in response to controversies 
arising from cornplaints filed with HUD and 
subsequently investigated by HUD staff, the 
Assistant Secretary for Fair Hoiising and 
Equal Opportunity has issued guidance cover­
ing cases where first amendment rights may 
be affected by fair housing law enforcement 
investigations.^ The guidance declared that 
HUD would "not accept for filing or investi- -
gate any complaint under Section 818 that 
involves public activities that: are directed 
toward achieving action by a govemmental 
entity or official; and do not involve force, 
physical harm, or a clear threat of force or 

35 Harry L. Carey, Assisunt General Counsel for Fair Housing, U.S. Department ofHousing aod Urban Development. 
Memorandum for Gordon Mansfield, former Asaistant Secretary for Fair Housiog and Equal Opportunity and All 
Regional Directors of Fair Housing aiid Equal Opportunity, HUD, April 16, 1992. p. 1 (hereafter cited'as U.S. ». 
Scult Memorandum). 

.16 788 F. Supp. 1555 (D. Kan. 1992) 

37 Id. at 1560. 

38 Id. at 1562 (citations omitted). 

39 U.S. V. Scott Memorandum, p. 3. 

40 Memorandum lo FHEO Directors, et al., from Roberta Achtenberg, .\s8istanl Secretary for Fair Housing and Equal 
Opportunity, re: Substantive and Procedural Limitations on Filing and Investigating Fair Housing Act ComplainU 
that May Implicate the First Amendment, September 2, 1994. 
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physical harm, to one or more individuals.'"*! 
Activities such as passing out fliers, holding 
public meetings, writing letters to the editor, 
demonstrating, testifying, or communicating 
with a govem mental body are specifically pro­
tected by the HUD guidance. The guidance 
goes on to point out that the mere investiga-

, tion by the federal govemment of such mat­
ters may have a chilling effect on first amend­
ment rights. The guidance stresses that HUD 
takes no position on the validity of private 
lawstiits alleging discrimination in cases with 
first amendment implications. Further, the 
guidance notes that the filing of a frivolous 
lawsuit in and of itself can be a discriminatory 
act in violation ofthe law, and concludes that 
"given the sensitivity and complexity of the 
issues relating to such litigation, all situations 
inyolving claims that litigation amounts to a 
violation of Section 818 must be cleared with 
Headquarters before the complaint is filed." 
Finally, the giiidance requires HUD staff to 
submit investigative plans for cases with first 
amendment implications to department head­
quarters. 

In June 1991 OGC responded to an inquiry 
from the Maine State Housing Authority on 
the extent to which individuals can be re­
quired to "engage in ongoing treatment based 
on their individual needs, as a condition to 
their admission and continuing participation 
in" a State-funded program for persons with 
mental disabilities.̂ ^ HUD's response cited 
provisions of the law barring inquiries about 
a prospective renter's handicap, but went on 
to state that: ~ 

Hit is permissible for a housing program . . . to 
specify that the housing is available only to persons 
with mental illness You offer a comprehensive 
program which includes treatment of the individ­
ual as an essential component 6f eligibility.... As 
a result, in our opinion, imposing a requirement 
that a// residents enrolled in your program.must 
engage in the comprehensive treatment does not 
seem unlawful under these limited circumr 
stances.** 

The Assistant General Counsel concluded by 
comparing this situation to a university set­
ting whereby housing is restricted to those 
who are currently enrolled as students.** 

HIV Infection and AIDS 
The FHAA also extends handicap protec­

tions to persons with Human Acquired 
Immimodeficiency Virus infection (HTV infec­
tion) or Acquired Immunodeficiency Syn­
drome (AIDS).** Congress found that individ­
uals with HIV infection or AIDS were being 
deriied equal housing opportunities because of 
the erroneous belief that they pose a health 
risk to others.** Although the FHAA requires 
housing providers to treat those afflicted with 
HIV infection or AIDS the same as other dis­
abled persons, issues peculiar to HTV infection 
and AIDS do arise. 

In 1990 HUD received an inquiry about the 
FHAA coverage of persons \yith AIDS or HIV 
infection who might be owners or occupants of 
a house or rental unit In a response to the 
National Association of Realtors, HUD's Gen­
eral Counsel made it clear that an "unsolic- : 
ited" statement by a real estate broker or 
agent about a current or previous occupant of 

41 Ibid . p. 2. 

42 Harry L. Carey, Assistant (koeral Counsel for Fair Housing, U.S. Departmien> ofHousing and Urban Development, 
letter lo Gwendolyn D. Thomas. Assistant (^neral &)unsel, Maine, June 5.1991, p. 1 (hereaftercited aa Thomaa 
Letter). 

43 Ibid, (emphasis in the ongina]>, 24 C.F.R. 100.202(c) (1993). 

44 Thomas Letter. 

45 24 CJ.R. § 100.201 (1993). Seealso id. Ch. I. Subch. A. App. I, al 930 (1993)(Preamble lo Final Rule Implementing 
Fair Housing Amendments Act of 1988). 

46 FHAA Committee Report, p. 2.179. 
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a property who has AIDS would violate the 
act. HUD'3 letter also addressed an issue 
raised by the attorney general of Texas con­
cerning proposed State legislation that would 
require a real estate agent to inform a poten­
tial buyer or lessee, when asked, that the 
current or previous occupant has AIDS or the 
HTV infection, if the agent has "actual knowl­
edge" of the condition.** The Texas attomey 
general had concluded the legislative proposal 
would violate the FHAA, but inquired as to 
whether a broker who answered a question 
about the health status ofthe occupant woiild 
thus violate the act. 

HUD agreed that a broker's unsolicited 
statements to a prospective buyer or renter 
would indicate a discriminatory preference 
based on handicap.** HUD went on to suggest 
that if asked about the AIDS status ofa cur­
rent or previous occupant: 

. A real estate broker is under no duty to respond to 
such an inquiry and the broker may decline to 
respond.... If (he broker chooses to respond (to an 
unsolicited inquiry), he may or may not violate the 
act.* 

He went on to note: 

For example, a prospective purchaser may ask a 
broker whether the current owner or occupant is 
black i n a context that makes it clear that thp die it 
would prefer not to purchase a dwelling owned or 
occupied by a black person. If the broker responds 

to a question made in this context... the broker is 
catering to the prejudice ofthe client and helping 
that client steer clear of black people.®' 

Thus, a response by an agent or broker in a 
similar context regarding HIV infection or 
AIDS would constitute a discriminatory steer­
ing practice based on handicap status. 

Multiple Chemical Sensitivity 
Disorder 

In response to an increase in housing dis­
crimination complaints from people with Mul-' 
tiple Chemical Sensitivity Disorder (MCSD), 
also referred to as "environmental illness" or 
"immune dysfunction syndrome," HUD recog­
nized MCSD and chronic fatigue syndrome as 
"handicaps" under the FHAA.®' HUD issued 
two drafl technical guidance memoranda 
(TGMs) to familiarize its investigators with 
these disabilities as they are covered under 
the FHAA. 

The most common substances believed to 
cause adverse reactions in people with MCSD 
are "solvents and other volatile compounds, 
pesticides, formaldehyde, natural gas, disin­
fectants, deteraenta, plastics, tobacco smoke 
and perfumes. According to the memoran­
dum, the adverse reactions of MCSD and 
chronic fatigue syndrome include 'extreme 
tiredness and inabihty to carry out m ĵor life 
activities such as manual tasks and walk­
ing.'** 

Ji:̂ >SSS:̂ '̂ £zŝ i!y?̂ ^ 
48 Ibid. 

48 Ibid. 

50 Ibid., p. 1. . ' 

51 Ibid., p. 3. 

53 Ibid. 

54 Ibid. 
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The d raft TGM covering MCSD noted that: 

... acte which are everyday occurrences for housing 
providers and are necessary and accepted business 
practices, such as cleaning, painting, or extermi­
nating the building, or fertilizing the lawn, can be 

, threatening evente to such persons since exposure 
can cause severe consequences or even death." 

In June 1991 HUD prepared another mem­
orandum on MCSD that set forth what would 
be considered "reasonable accommodations" 
in addressing MCSD,"^ Examples of such ac­
commodations include: 

—A tenant with MCSD has a sensitivity to chemi­
cal pesticides. He requeste that the housing pro­
vider notify him in advance before fumigating the 
apartment building and substitute boric acid for 
the chemicals normally used to spray his apart­
ment. 

—An applicant with MCSD has a sensitivity te the 
chemicals found in certain types of carpeting. She 
inquires about an available apartment located in a 
building in which all the apartments have wall-te-
wall carpeting. She requeste that the housing pro­
vider inform her as to the type of carpeting used 
throughout the building so that she may determine 
whether the apartment would suit her needs before 
renting it. 

Subsequentl) HUD issued two charges of dis­
cnmination based on MCSD in 1992 and one 
in 1994." 

In October 1992 HUD received an inquiry 
concerning the protections for individuals 
with MCSD under the FHAA. The Assistant 
General Counsel for Fair Housing responded 
by noting that no cases had reached a hearing 
before an administrative law judge at that 
time, and, therefore, it was difficult to predict 
what would be considered acceptable evidence 
ofa handicap. However, tt-e memo continued: 

Some types of evidence . . . that HUD would con­
sider in determining whether a person is disabled 
by MCSfD! . . . include fl) reports, notes, and 
interview statemente of treating physicians; (2) 
extrinsic evidence ofthe existence ofthe condition, 
such as a receipt of Sociial Security disability bene-
fite; (3) the com plai nant's own ttatemente about his 
or her condition, and tho atetemente ofthose who 
know the complainant regardng their observa­
tions ofthe complainant's condition; and (4) trea­
tises, articles, and stetemente of medical experte 
the complainant or physicians submitted, or that 
HUD otherwise obtained."' 

In 1993 correspondence to a regional coun­
sel, OGC reopened an MCSD-based com­
plaint. According td the memorandum ex­
plaining the case, the complainant alleged her 
condition makes certain substances, such as 

.« Ibid. 

ss 

M.™„„J„„,,.3:M.UI,UCh.„lc.lS..«W,pi«,ri.,.(I,i^lJl^™^^ 
57 Ibid , p. 2. 

58 HUD v CouDUy Creek Associations, Inc.. HtTOAU No. 03-93-CQ02-1 (Mar 7 19<Ul-mn„ A . ,A 

59 
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pesticides and natural gas and petroleum 
products, toxic to her system and potentially 
life-threatening,*' Although the former build­
ing superintendent made some accommoda­
tions for her, the buildihg management com­
pany and the new superintendent had failed 
to notify, her of a planned or scheduled use of 
chemicals in the building. She had requested 
enough notification' to "allow her more time to 
locate a place to stay and to store her personal 
property" until after the spraying was com­
plete. Notice was not given, and she was thus 
constructively evicted since she could no 
longer occupy the apartment. She then asked 
the respondents to release her from the lease, 
and to return her deposit and a portion of her 
last month's rent."' The Assistant General 
Counsel for Fair Housing advised the regional 
counsel to reopen the complaint and investi­
gate it as potential discrimination against the 
handicapped.*** 

HUD's position that MCSD is a handicap 
may be clear, but what constitutes reasonable 
accommodation for such illnesses has not been 
resolved or fully tested. In a Virginia case filed 
with HUD (HUD v. Country Creek Associa­
tion, Inc.), the complainant asked that "pesti­
cides and nonorganic fertilizers (be| banned in 
the development" in lieu of simply spraying 

the area around her dwelling with an altema­
tive nontoxic substance." 

Accessibility Requirements 
The FHAA also requires that all newly con­

structed covered multifamily dwellings'* 
ready for first occupancy after March 13, 
1991, must be accessible to people with dis­
abilities.'" "First occupancy" is judged on a 
building by buildihg basis. A covered multi-
family dwelling must contain the accessibility 
features required by the FHAA unless occu­
pied by at least one person on or before March 
13, 1991, or the last building permit or re­
newal for the dwelling was issued on or before 
June 15,1990.®* 

To implement the statutory requirement 
for accessibility, HUD issued fair housing ac­
cessibility guidelines based oh the standards 
created by the American National Standards 
Institute (ANSI). The guidelines address pri­
marily the accessibility of public and common 
use areas, routes and doorways, environmen­
tal controls, kitchens, and bathrooms." Ac­
cording to HUD, the FHAA accessibility 
guidelines were designed to address four com­
ponents of accessibility: 1) fiill accessibility; 
2) adaptability; 3) usability with minor modi­
fications; and 4) personal modifications.®* 

HO Harry L. Carey, As.si.stant General Cuun.svl for Fair Housing, U.S. Department ofHousing and Urban Development, 
Mcmnrandu m for John P. Dcllera, Regional Counsel 2G, Jan. 29, 1993 (hereafter cited aa Bauerle Case Memoran­
dum); VirKinia.Bauoric v. Fred Krinsky, HUD Case No. 02-92.0594-1 (administrativeclosure). 

fli Bauerle Cane Memorandum, p. 3. 

62 Ibid. ' 

W 'Sensilivily lo Chemicals Pits Woman Against Lawn Care Practices', The Washington Post. Nov. 15,1993, pp. Dl 
and D7. ' ' 

M "Covered multifamily dwellings* means: "fA) buildings consisting of 4 or more units if such buildings have one or 
more elevators; and (B) gniund floor units in olher buildings consistingof 4 or moreunits.* 42 U.S.C. } 3604((X7) 

(19H8). 

«5 42U.S.C. }3f«)4<fH3XC)(19H8). 

fifi 24 C.F.R. 5 100.205(8) (1993). 

57 /ly.. Ch. I. Subch. A, App. II, at 976 (table of contents). 

58 (Gordon Mansfield. As.Histant Secretary for Fair Housing and Equal Opportunity, US. Department ofHousing and 
Urban Development, interview in Washington. D.C, Sept. 13, 1990. ' 
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HUD also.has responsibility for providing 
technical assistance to home builders and de­
velopers on how to constmct covered multi-
family buildings so they meet the require­
ments of the law. Although Congress provided 
some guidance in the FHAA statute,"* the 
major responsibility for formulating and im­
plementing the accessibility guidelines re­
mained with HUD. 

HUD engaged in a lengthy procefss seeking 
proposals and suggestions before and after 
issuing its proposed mle. In August 1989, 
'-IUD issued a notice of its intention to publish 
proposed accessibility guidelines at a future 
datc.̂ " HUD theri met with and received writ­
ten comments and suggestions from a variety 
of interested parties. ' 

According to HUD, these consultations pro­
duced three distinct approaches to formulat: 
ing accessibility guidelines, which HUD la­
beled options one, two, and three.^ 
Subsequently, HUD published a notice of pro­
posed accessibility guidelines June 15, 1990, 
with a deadline for further comments of Sep­
tember 13, 1990." The final Fair Housing, 
Accessibility Guidelines were issued in March 
1991 74 

HUD described option one as providing 
technical guidance to builders and developers 
that would meet the seven requirements of 
FHAA: 

(Dan accessible entriance on an accessible route; 
(2) accessible and usable public and common use 
areas; 
(3) doors usable by a person in a wheelchair; 
(4) accessible route into and through the covered 
dwelling unit;-
(5) light switches, electrical outlete and envirnn-

' mental controls in accessible locations; 
(6) bathroom walls reinforced for grab bars; and 
(7) usable kitchens and bathrnoms.'^ 

Option two contained the recommenda­
tions of a voluntary task force organized by the 
National Association of Home Builders 
(NAHB) and the National CoordinatingCoun-
cil on Spinal Cord Injury'(NCCSClr® that 
would have given the builder slightly more 
discretion in deciding whether some require­
ments could be made or substituted. For ex­
ample, the option two proposal called for any 
building on an accessible route to have an 
accessible entrance; however, it would permit 
the developer to decide whether to provide an 
accessible route oi* incorporate one or two 
steps into the walkway. According to HUD, 
allowing such steps would exempt the build­
ing from accessibility requirements, presum­
ably in violation of law. • 

Option three jproposed "adaptable accom­
modations" whereby a feature, such as a 
sunken living room, could be adapted on a 

«» According to the'law, compliance wilh the accommodations requirement oould satisfy 42 U.S.C. § 3604(rX3XCXiii) 
if the appropriate requirements oflhe American National Standard for buildings and facilities providing accessi­
bility and usability for phyHically disabled persons are met. This is'commonly cited as ANSI A117.1. 42 U.S:C. § 
:i604(f)(4)(198«). , , 

70 24 C.F.R. Ch. I, Subch. A, App. Ill, al 996 (Preamble to the Final Housing Accessibility Guidelines). 

71 .WFcd. Reg. 24,7.30, 24.73111990). 

72 W. 

73 Id. at 24,370. . • ' 

74 .Vi Fed. Reg. 9,472'1991;. 

7.1 SM? .se Fed. Reii.'9472.741 la91). reprinted in24 C.F.R. Ch.I, Subch. A. App. II, al 980-988. The text here rcpeata 
lhe headings used ih Section 5 of the Fair Housing Accessibility Guidelines. 

7fl 5.S Fed. RcR. 24,371 (199()). 

77 W. at 24,377. 
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case-by case, a's-needed basis. Thus features 
would be adapted to the needs of handicapped 
residents only in dwelling units where they 
lived, in lieu of providing the adaptive fea­
tures for all covered dwelling units at the time 
of constmction. This option would have re­
duced costs for tenants who do not need spe­
cial access and allowed for temporary rather 
than permanent modifications. 

According to HUD, supporters for option 
one beiieved it provided a "faithful and clearly 
stated interpretation of the act's intent"™ Op­
ponents of option one stated that its design 
standards would increase housing costs sig­
nificantly for everyone.'*'Supporters of option 
two asserted that it was a "reasonable" com­
promise between options one and three, and 
would allow builders to deliver accessibility 
features at a lower cost. Opponents of option 
two stated that it allowed builders "to circum­
vent the act's intent with respect to several 
essential accessibility features."*' Option 
three's supporters a. gued that it was the best 
approach at the lowest possible cost. However, 
since modifications would only be made to 
those units actually occupied by a disabled 
resident, opponents of this measure felt that 
the "add-on" approach would be contrary to 
the intent ofthe FHAA."'' 

Ttie Rnal Accessibility Gu alines 
In March 1991 HUD issued its final guide­

lines for implementing the accessibility re­
quirements of the liaw, afli>r evaluating 563 

comments. The comments came from disabil­
ity advocacy organizations, State and local 
government agencies, members and workers 
in the disability community, and members of 
the building industry, including architects, 
developers, and rental managers." 

In addition to the comments on the three 
options, one of the issues most widely cited 
was the cost of compliance with the act's ac-
cessibility requirements. This concern, 
mainly expressed by .the building industry, , 
could explain some ofthe latter's support and 
opposition for certain options. However, 
HUD's research did not show that the costs to 
modify buildings are high enough to warrant 
disregarding or minimizing the accessibility 
requirements.** 

In the final guidelines, HUD chose option 
one as best considering three criteria. Option 
one is consistent with congressional intent; it 
simplifies compliance with FHAA by defining 
what is acceptable; and it would preserve af­
fordable housing, according to HUD." The 
guidelines are not mandatory and do not pre­
scribe specific requirements to be met. In the 
preamble to the guidelines themselves, HUD 
characterized them as: 

[providing] technical guidance to builders and de­
velopers in complying with the specific accessibility 
requiremente ofthe Fair Housing Amendmente Act 
of 1988 [and] a safe harbor for compliance with 
the accessibility requiremente for the Fair Housing 
Amendmente Act 

78 frf. at 24,383. HUD did nut attribute this option to any named group. 

79 24 C:F.R. Ch. I. Subch. A, App. III. 993, 998 (1993) (Preamble to Final Housing AccessibUity Guidelinea).. 

DO Id 

m Id. 

ta Id 

83 Id at S97. 

84 f i a t 998;-Rcp<.rt on Disabled Access is Cnlidzed.-r^.iro«Ai/i«ton/'oar. 1993, pp. F-1 and F - U Areport 
by Stephen Winter Axs-Knates, funded by HUD, estimated that only 0.3 percent ofthe total project cost would bere-
quired to <»mply with the guideline requiring wheelchair mobUity in new apartments and condominiuma. or 
roughly 1150 per unit. 

86 24 C F R . Ch. I, Subch. A. App. Rl. at 993 (Preamble to Final Housing Accessibility Guidelines). 
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Builders and developers may choose to depart from 
the Guidelines, and seek alternate ways te 
demonstrate that they have rnet the requirements 
ofthe Fair Housing Act,*** 

Applying the Accessibility 
Guidelines 

The accessibility guidelines were the sub­
ject ofthe first Secretary-initiated complaint 
that resulted in a reasonable cause finding. In 
September 1991 HUD's Assistant Secretary 
for Fair Housing and Equal Opportunity filed 
a complaint alleging that a California housing 
development violated the FHAA by Tailing to 
design and construct multifamily dwellings in 
accordance with the act's accessibility re­
quirements,"*" 

According to HUD's regulations, "Unless a 
covered multifamily dwelling is either occu­
pied by March 13,1991, or constructed under 
a building permit (or renewal thereoO issued 
on or before June 15, 1990, it must meet the 
requirements of subsection 804(fX3) of the 
act."** I • , 

In March 1989 the respondents had beguq 
developing a housing project in Orange 
County, Califomia, consisting of 192 dwelling 
units located in 25 two-story buildings, a 
swimming pool, spa, and cabana. In May 1990 
the respondents obtained buiIding permits for.. 
2 buildings, consisting of 6 ground-floor and 
10 second-floor units. The first two buildings 
to be constructed, the model units, were not 
designed for first occupancy afler .March 13, 

1991, and, therefore, were not stibject to the 
accessibility requirements under the FHAA."" 

In July 1990 the respondent obtained per­
mits to construct 7 more buildings with 22 
ground floor and 36 second-floor units. Each 
building consisted of more than four units and 
none had an elevator. These units were de­
signed and constructed for first occupancy 
afler March 13, 1991. HUD found that these 
buildings were designed and constructed such 
that: 

(i) the public and common use portion's of such 
dwellings are riot readily accessible to and usable 
by handicapped persons; 

(ii) all doors designed to allow passage into and 
within all premises within such dwellings are not 

'• sufficiently wide te allow passage by handicapped 
persons in wheelchairs; and 

(iii) all premises within such dwellings do not con­
tain the following features of adaptive design; an 
accessible route into and through the dwelhng; 
light switehes, electrical outlete, thermostate, and 

. rither environmentel controls in accessible loca­
tions; reinforcements in bathroom walls to allow 
later installation of grab bars; and usable kitehens 
and bathrooms such that an individual in a wheel­
chair could maneuver about the apace.̂  

The developers also proposed constructing 8 
more buildings comprising 62 dwelling units 
for first occupancy after March 13, 1991. The 
proposed design showed, among other things. 

, 8« W. at 9473. 

87 HUDv. Hansen. HUD ALJ 1)9.91-2048-3 (Dec. ft, 1991) (determination ofreasonable cause and charge of diacrim-
ination)(hereaiter cited as Hansen Charge). The Secretary of HUD has standing to file, complainta under the FHAA, 
42 u s e. 5 .36irKa)( IXAXi) (1988). The Secretary delegated the authonty to file such complainta to the Assistant 
Secretary for Fair Housing and Equal Opportunity. 54 Fed. Reg. 13,121-22 (1989). For a further diacuasion of Sec­
retary-initiated complaints see'chap. 10. 

88 24C.F.R.} 100.20/5 (a) (1993). 

89 Hansen Charts at 6. 

90 W. al 5. , 
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that the (dwellings would not be readily acces­
sible to and usable by handicapped persons.̂ ' 

In the determination of reasonable cause, 
the Secretary charged that "the discrimina­
tory housing practices : . . violate the Act,"®* 
and called for a judgment that would enjoin 
the re.<',pondents "from discriminating against 
ar>y person based on handicap in any aspect of 
the sale of a dwelling;" award "such compen^ 
satory damages as will ensure that accessible 
units will be provided . . . ;" assess a civil 
penalty against each respondent; and award 
"such ether relief as may be appropriate "** 

The parties agreed to settle the case with­
out a hearing, and the chief administrative 
law judge appointed himself to be settlement 
judge.** The settlement included several pro­
visions for affirmative relief, such as inform­
ing all employees and contractors of their ob­
ligations under the FHAA; notifying unit 
owners of the terms of the consent decree; 
posting the decree in the sales offices; and 
advertising the units as accessible to the 
handicapped.^ 

The respondents were also ordered to pay a 
civil penalty to HUD of $5,000. In addition, 
they were ordered to establish an escrow ac­
count of $17,000 to pay for modifications to the 
development that would make it accessible to 
the handicapped as prescribed by law.** Fi­
nally, the respondents agreed to reportingand 
recordkeeping requirements that would en­
able HUD to monitor its compliance for up to 
8 years.̂ ^ 

By initiating its own complaint and not 
waiting for private parties to act, HUD sent a 
strong message of its intent to enforce the 
accessibility guidelines through its investiga­
tion and enforcement powers. 

In its letters and memoranda, HUD also 
expressed its intentions regarding enforce­
ment of the accessibility guidelines. Indeed, 
most of the inquiries to HUD concerning the 
handicap provision have concemed the appli­
cability of the accessibility guidelines to newly 
constructed "covered multifamily dwellings." 
In two 1990 letters HUD reiterated its defini­
tion of covered multifamily dwellings. The 
first letter explained the applicability of the 
law to a multifamily, three-story building 
with no terrain or unusual access characteris­
tics. The buildings in question are townhouses 
with one apartment''utilizing the first arid 
second fioors, and a single-floor apartment on 
the third story. The General Counsel ex­
plained that under these circumstances, the 
units would not be considered covered multi­
ple family dwellings. According to HUD, the 
units do not contain elevators, nor are there 
any "ground floor" dwelling units. Thus, the 
builder is not required to adhere to HUD's 
guidelines.** 

The second letter responded to an inquiry 
regarding applicability of the design and con­
struction requirements for covered multifam­
ily dwellings intended for first occupancy afler 
March 13, 1991. In the letter, the General 
Counsel explained the difference between a 
"building" and a "project" as each is viewed 

91 Id. at 2.7. 

92 W. al7. ' 

93 Id. at 7-8. 

94 HlTDv. Hansen, HUDAU No. 09.91-2048-3 (HUDAU Apr. 28, 1993) (consent order). 

96 Id. at 7-9. 

96 .'-v at 10-11. 

97 td. at 13-14. 

98 David Eniel, Acting Assistant General Counsel for Fair Hou.sing, U.S. Department of Housingand Urban Devel­
opment, letter to Robert M. Allen, Clements, Allen and Warren, Nov. 19, 1990. See uote 65 above. 
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under the FHAA. The FHAA regulations de­
fine a "building^ as a structure containing or 
scr\'icing one or more dwelling units. Accord­
ing to the General Counsel, the law did not 
intend for modifications to be made on a proj­
ect-by-project basis but on a building-by-
building assessment.™ Each building within 
the project has to be evaluated and modified 
accordingto the law's requirements.'"" 

In a 1991 letter answeringan inquiry, OGC 
explained the law's applicability to a three-
story apartment building. According to the 
letter, covered multifamily dwellings must 
have, at least one building entrance on an 
accessible route, unless this is imp.-actical be­
cause ofthe terrain or unusual site character­
istic (e.g., a slope). The subject in question 
involved a parking garage bn the first floor 
HUD wrote that: 

it appears that unless the [parking] garage is 
moved from its planned location on the first floor, 
the dwelling unite on the second floor will need 
to comply 'with the act's accessibility require--
mente. . . .'The act (does) not require units on the 
third Hoor te be made accessible unless (1) the third 
floor becomes a ground.floor . . . or(2).an elevater 
13 installed in the building as a means of pro'/iding . 
access to dwelling units other than unite on the 
ground floor."" 

In another accessibility inquiry, OGC re­
sponded to an inquiry on whether the law 
required a homeowner who is mobility im­
paired to obtain the condominium board's ap­

proval before adding another room to his or 
her condominium. According to the letter: 

I -. • • 

The answer to this question would depend largely 
on the applicable Slate or local law anci the govern, 
ing documents ofthe complex. However, the Fair 
Housing Act would cnme into play if the boara 
refused to permit the handicapped owner to make 
a "Yeasonable modification' to his house or refusal 
to make a "reasonable accommodation' for him .n 
a rule, policy, nr practice which would t̂f-.er*-«* 
prevent him from making the proposed addition ... 
and, . . . if the proposed modifications may 
necessary to affurd the handicapped full enjoymrnt 
ofthe premises of a building." 

In 1992 an internal OGC memorandum 
expanded on the interpretation of covered 
multifamily dwellings, statingthat regardless 
of whether these units are rental or single 
family homes, they must meet the FHAA's 
minimal accessibility requirements when one 
of two factors apply. First, if a buildinj with 
four or more units has an elevator, all units 
must comply with the requirements; and, sec­
ond, if the building lacks an elevator, only the 
ground floor units are required to be accessi­
ble. The note continued: 

Underthe languageof the law and the HUD reg-j-
lation, units in a covered multifamily dwelhhg 
must meet the accessibility stendards, regardless 
of whether they arc located on individual \nta. .\3 a 
result, the act would apply to situations in wh::h 
unite were separately owned lor) if they were ;a-
catedinthesame building:... Further,... dwelli.-ig 

»9 Frank Keating, (General Counsel. U.S. Departmentof Housingand Urban Development, letter to John J. Knapp. 
Powell Goldstein, Frazier & Murphy, Dec. 18, 1990. In the letter, the word "project" was not used in the conter. of 
determining whether a building-by-building approach or project-by-project approach was intended. According to 
the general couniel, the preamble specificaUy slates that if a developer obtains a building permit on or before Jan­
uary 13. 1990, and completes construction under that permit, the building in question need not comply with lhe 
accessibility requirements. Also 52 Fed. Reg. 3253 (Jan. 23, 1989). 

100 Ibid., p. 2. '̂ 

101 42 U.S.C. }36()4(rX3XC)(19«8);andHarTyL. Carey, AssisUnlGeneralCounselforFairKousing, U.S. Department 
of Housing and Urban Developmeui, Ipller to Robert.J. Mills, Mar. 26, 1991, pp. 1-2. 

Wt Harry L. Carey, Assistant General Counsel for Fair Housing, U.S. DepartmentofHousing and Urban Development, 
letter U) Walter F. .Mioiza. .Mar. 25. lb»91, p. 3. 
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;-j *-*.,~.ir. a n-.-gie itrjcture separated bj fire 
* 1.. < :o .T t̂ cr,rs-:ute separate buildings. 

The ssues surrounding the implementa-
•.;.;n of'.he accessibility guidelines (i.e., when 
v,.?y ippiy. u\e cost and the degree of the 
-nod'.fications) require continuing clarifica­
tion However. HLTD's correspondence indi-, 
:a'.̂ s intention to interpret and enforce the 
n'.̂ r.: 5t' the la* broacily as it applies to the 
iisabied. 

Complaints Processed 
.Approximately I year afler the passage of 

•.he amendments, the number of complaints 
based on handicap received by HUT) and Fair 
Housing .Assistance Program agencies was 
relatively small in comparison with the total 
riumber of complaints."^ In 1989, for exam-
Die. HUD received 3^48"* complaints, of 
*hich 434 were based on handicap, or 14.9 
;^rcent of its uital caseload. From 1990 to 
199'2 the numberof complaints based on hand-
cap received by HUD grew from 1,059 to 

but in fiscai 1993 they fell to 1,490. 
Througfiout this period, however, handicap 
:omDiairit5 remained a remarkably steady 
"ra rtxn of all .-omplai.its at just under 23 

In 1990 HUD administratively closed 219 
or 30.7 percent of these complaints, 357 or 
29.1 percent of the cases in 1991, 576 or 33,5 
percent in 1992, and 481 or 34.3 percent in 
.1993. In 1990, 54 percent of handicap cases 
were closed after 100 days. However, by 1993 
the percentage of handicap cases closed in 
over 100 days decreased to 30 percent. The 
increase ih caseload and administrative clo­
sures and the decrease in the amount of tiihe 
it takes to close such cases may be attributed 
td the education and outreach efTorts in pub­
licizing the new provision, interim agree­
ments with FHAP agencies, and HUD's grow-
ing experience in handling handicap 
complaints. 

Based on cases closed in fiscal 1993, it ap­
pears that handicap cases generally fall into 
the broad closure categories of administra­
tive, cause determination, conciliation, etc, at 
roughly the same rates as all other cases. 
Although roughly ofthe same order of magni­
tude, significant differences exist for concilia­
tion agreements and withdrawals with reso­
lution: rates for both of these categories are 
higher (18.6 and 18.3 percent, respectively) 
for handicap cases than for all cases taken as 
a whole (16.5 and 15.5 percent, respectively). 
Withdrawals of complaints without resolution 
occur somewhat less frequently in handicap 
cases (8.8 vs. 10.3 percent). 

•;*r i« W Wiiimn. .\ssnc-.ate General Counsel for Equal Opportunity and Administrative Law, U.S. Deputnientof 
r.:Ki,r.n and l"raaii Dev*«pmenl, noie to Frank Keating (knera! Counael, U.S. Department ofHousing and Urban 
>^»;opment, .une 4. and 24 CJ.R. J 100.201 (1993). 

C'.mpiainis data based ai handicap were, derived from date provided by the Oflloe of Fair Houaing and Equal Op-
siir.unity. US Department ofHousing and Urban Development, Waahington, D.C. (hereafterdted aa HUD "ntle 
>TI Database.'. 

.~Qr r'.ncal year" 19«9-1992. the figures include a small number of complainU received by HUD, but proceased by 
Tr..\? agencies under cc=tract. All such contract caaes were baaed on either handicap or familial stetns. 
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9. Familial Status 

The family status provisions ofthe FHAA 
are designed to protect families with chil­
dren from housing discrimination in the 

same memner that other groups are protected 
by the Fair Housing Act. Specifically, the act 
prohibits such discrimination in all aspects of 
the sale or rental of housing,' "Familial sta­
tus" (generally, the presence of children under 
18 in a family) applies'to individuals under 18 
years of age who are domiciled with— 

(Da parent or another person having legal custody 
of such individual or individuals; or 

(2) the designee of such parent or other person 
having such custedy. with the written permission 
of such parent or other person.̂  

The familial status protections apply to preg­
nant women and to persons in the process of 
gaining legal custody of a minor,̂  and include 
single persons. The law makes certain excep­
tions for housing intended for older persons.'* ' 

In its 1989 regulation implementing the 
act, HUD interpreted the antidiscrimination 
provision broadly: 

1 42 U.S.C. § .•1604(a)-(e) (1988). 

2 Id. §.i602(li)(lX2;. 

families with children ar.. i.ititled to the same 
protections as other cladses of persons. For exam­
ple, 'dual housipg" facilities segregated by race, 
color or rehgiori clearly would violate the Fair 
Housing Act. Similarly, the Department believes 
that it is unlawful for a housing facility to segregate 
because of familial stetus.̂  

HUD reiterated this interpretation in a let­
ter written to a Califomia State official in 
1992, "Just as the . act prohibits restricting 
members of protected cla8|scs, including fam­
ilies vrith children, to certain dwellings, it also 
prohibits restricting them to certain facilities 
associated with the dwellings."* 

Including families with children (or famil­
ial status) as a protected class under the 
FHAA was not an easy task for members of 
Congress. The legislative history shows that 
opposition to the inclusion of families with 
children under the fair housing law was wide­
spread. However, Congress' concem was that 
discrimination against such families was per­
vasive, and even in those States with some 
protections, the State laws were not effective 
in protecting their rights.' 

In its national survey of discrimination 
based on familial status, HUD found that 25 

3 Id. 

4 Id. i 3607fb). 

' l l endlL'u L':f'^588';.""'- ' '""'"^ " ^'-^ ' - P ' ^ - - " « H««ng 

« Frank Keatmg, General Counsel, U S: Department of Housing and Urban Development, letter lo Rodney O 
Lilyquist, Cahfornia Department ofjustice. July 20, 1992, p. 2.; 42 U.S.C. » 3604(h) (1988) 

• S ^ n sS^s L a ^ n i i i b C ? ' " "^•C.CAJ*. 2173.2180.'(he,,after cited ̂  F I U A C o m n ^ l ^ ; 
SuTs exem^J . n ' j S f h diacrumnaUoo agjinst familiea. but the law.' coverage varied. Fo, examp^me 

and^her h i Z'H'^ -"^""'"e. f,.m coverage, other, allowed segregation hosed on age w^hiH 
complex and others had Umited protections (e.g.. rental but not sale). o» » ^ -
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percent of all rental units did not allow chil­
dren; 50 percent were subject to restrictive 
policies that limited the ability of families to 
live in those units, and almost 20 percent of 
families with children were living in homes 
they considered less desirable because of re­
strictive practices;" 

Some resiiarch oh familial status showed 
that discrimination against families with chil­
dren- affected minority persons dispropor­
tionately because minority households are 
more likely to have children. In addition, the 
studies showed that because predominantly 
white neighborhoods "are more likely to have 
restrictive policies, racial segregation is exac­
erbated by the exclusion of children."* 

With respect to this provision. Congress' 
intent was clear: 

Both the Congress and the courts have a long 
tradition of defining and protecting families as. 
"perhaps the most fundamental social institution 
of our society.' The Congress has consistently 
stressed the importance of the family in numerous 
social welfare programs intended to support chil­
dren and their parents. In 1949, the Federal gov­
ernment made a commitment to "provide a decent 
.home and suiteble living environment for every 
American family." Nearly 40 years after this com­
mitment, however, discrimination against families 
with children prevents millions of American fami­
lies from realizing this goal.'" 

In ah August 1992 memorandum, HUD's 
General Counsel reviewed the legislative his­
tory ofthe Fair Housing Act and case law on 

the issues of safety and waivers of liability in 
fair housing cases and other areas." In the 
analysis, HUD examined testimony present­
ing a rationale for the exclusion of children. 
Some landlords contended that renting to 
families with children would mean "greater 
maintenance costs, noise, and higher ex­
penses for utilities and insurance."'* HUD's 
analysis did not find that the. admission of 
such families would have these efTeicts. Ac­
cording to HUD, the legislative history shows 
that the insurance industry did not consider 
the presence of children a significant factor in 
setting rates for apartment buildings, and 
that despite safety concerns. Congress made 
clear its intent to prohibit segregation of fam­
ilies with children on certaiin fioors in a build­
ing or in certain buildings in a complex or 
development. Congress also concluded that 
extending equal housing opportunities to in­
dividuals with handicaps and/or families with 
children would not increase owners "vicarious 
liability."'̂ ' 

Enforcement of Familial 
Status Provisions 

Immediately after the passage of the 1988 
amendments, HUD began to receive inquiries 
from constituents conceming the interpreta­
tion and implementation of the many provis­
ions under familial status. Many of the later 
OGC memoranda and FHEO's technical guid-. 
ance memoranda y/ere generated based oh the 
Department's early positions on the issue. 

8 See "Measuring Restrictive Rental Practices Affecting Families with Children; A National Survey," Oflice of Policy 
Planning and Research, Department ofHousing and Urban Development, 1980, as cited in House Report, p. 19. 

9 FHAA Committee Report at 21H2. 

10 • Id. 

11 Carole W. Wilson, Associate General Counsel for Equal Opportunity and Administrative Law, U.S. Department of 
Housing and Urban Development, Memorandum for All Regional Counsel, Subject: Fair.Housicg Act Enforcement: 
Safety Issues as Defenses Familial Status Discrimination, Aug. 26, 1992, p. 1 (hereafter cited aa Wilson Familial 
Sutus Memorandum). — 

s 

12 U.S. Congress, Senale, Committee on the Judiciary, Fair Housing Amendments Act of 1987: Hearings on S. 558 
Before Lhe SubcommiUee on the Constitution at 86 (1987) aa cited ia Wilson Familial Stetus Memorandum, p. 4., 

13 Wilson Familial Status Memorandum, pp. 4-5. 
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HUD has also received inquines concern­
ing the segregation of facilities by age or fam­
ily status or the u.se of facilities by children. 
HUD's position is clear that segregation vio­
lates the intent of the law; however, several 
issues have surfaced concemini; the use of 
facilities. 

In a 1989 response to a constituent concern­
ing "adults only" and "children only" swim-
mingpools, the Assistant General Counsel for 
General Law wrote that: 

segregating pools as "adult nnly" nr as "children 
nnly" would be in violation nf the Fair Housing Art 
... I HUD's I reguiatinns implementing the amended 
Fair Housing Act makes it unlawful tn deny nr limit 
services or facilities in connection *-ith the sale or 
rental ofa dwelling because nf, amnng ottier thi ngs, ' 
familial status. . Under the Fair Housing Act. 
families with children must be affnrded the same -
righte to use the vannus building facilities as are 
families without children.'* 

In .March 1990 HL'D continued to maintain 
that the familial status provisions' make it 
unlawful for an apartment complex to have 
two swimming pools open to families with 
children and one swimming pool that is not. 
However, in an internal memorandum, the 
Assistant General Counsel added that: 

the prnhibitinn is nnt total and uncnmprnmising 
where health and safety issues are invAied. Thus. • 
landlnrds are not prnhibited from developing and 
implementing reasonable rules relating to the use 
ofthe faalities based on health and safety con­
cerns.'*' 

In June 1990 HUD responded to an inquiry 
on the u.se of separate pools at a condominium 
complex: 

The Department nf Hnurnng and Urban Develop­
ment has nnt prnmulgated •"penfic nijos address­
ing what pool rules violate the Fair Housing Act. 
Generally, hnwever, it is unlawful, because nf fa­
milial status, tn impose difterenl terms, conditions,, 
nr pnvileges relating to the sale nr rentel nf a 
dwelling nr to limit services or facilities in connec­
tion with the sale nr rental nf a dwelling.'" 

He continued: 

Limitations nn the number nf guests brought to the 
pool and the number nf times gueste can be brought 
to the pool, generally would not violate the Fair 
Housing Art . . . rules regulatirig excessive noise, or 
rules with a demonstrable safety purpose, gener­
ally would also nnt violate the Fair Housing Act. Of 
course, the rules iriust be neutrally applied to and 
enforced against both children and adulte."'" 

In its 1992 analysis of the, legislative his­
tory and intent of the law with respect to 
family status, HUD found no basis to exclude 
children because of safety concerns: 

re\iew nf the legislative history shows that Con­
gress heard testimony that some housing providers 
believed that some housing was not safe for chil­
dren and that it would be expensive to house fam­
ilies with children safely in such housing. (Tongress 
did not limit in any way the protections afforded te 
families with children based on "that testimony, nor 
did it grant HLTJ authority to limit those protec­
tions. Accordingly, t h j legislative histery of the 

14 Harry L Carey, AHsisiani General Counsel for Fair Housing, U.S. Department OfHousing and Urban Development, 
letter U) Tony Conle, Arizona, June 7, 1989; and 24 C.F.R. 100.fi5(bH4) (1993). 

15 Harry LXarey A ŝi.siani Ĝ -neral Counsel for Fair Housing, U.S. DepartmentofHousing and Urban Development, 
note to Frank Keating (i.-neral Coun.sel. J S. Department . f Housing and Urban Developmenl, "Fair Housing 
Act—Use (if Facililies, Mar. H. 19̂ *(). p. 1. ^ 

IS Ibid., pp. 1-2 (emphasis in the urifjinal). 

IclUT to Phyllis NiKhlinKaie, June 27. 199rw hereafter cited as .Vi«htinHale Letter). 
IS Ibid: 
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amendments suppnrte HUD'a rejections ofan "un­
safe for children'exemption.'" 

•Vevertheless, HUD did not rule out all ref­
erence to safety concerns. In 1992 the General 
Counsel responded to an inquiry concerning 
permissible restrictions for the use of facilities 
such as swimmingpools and recreation rooms: 

the Department does nnt believe that Congress 
intended the act to preclude housing providers 
from implementing reasonable health and safety 

,, rules. Accordingly, if an individual were to file a 
complaint (citetion omitted) alleging that 'rules 
limit the ability of families with children to use the 
common facilities of a mobile home park, the De-

, partment would consider the facte ofthe specific 
case, including the rationale, for the rules, the 
breadth ofthe limitetions the rules place on famir 
lies with children, and whether the rules are man­
dated pursuant to a stale or local requiremente, 
and, if 3o, whether those. Stete or local require­
mente are reasonable.''".-

He added that rules restricting children 
from using swimming pools during certain 
hours .could prevent families with children 
from having full use and enjoyment ofthe 
premises, "To be lawful, a housing provider 
must have a health of safety reason for exclud­
ing families with children from using a pool 
during certain hours."'" and suggested that 
"with respect to rules requiring supervision, 
you consider less discriminatory alternatives 

such as revising the policy to require [all] 
nonswimmers to be accompanied by a respon­
sible swimmer."" 

In ansvver to the question of whether it is 
unlawful to restrict the use of game and rec­
reation rooms and equipment by age, "as long 
as all age groups have access to similar 
game/recreation rooms and equipment," the 
General Counsel reiterated that, "To be law­
ful, the housing provider must have a health 
or safety reason for excluding families with 
children from using those facilities."" 

The inquiry also asked if the complex can 
require adult supervision of children, In this 
particular case, the constituent alleged that 
the equipment in the game room was being 
"trashed by the young people."" The General 
Counsel respontied that: 

jtlhere is no reason under the act why individuals 
who damage recreation room property may not be 
excluded from such facilities, pursuant te a general 
policy- applicable te all persons regardlesa of 
age.... Furthermore, a policy which would require 
a responsible adult te supervise children in game 
or recreation room facilities would appear more 
tailored to protect legitimate health and safety 
intereste... . ^^ 

The safety and health issue with respect to 
familial status is still problematic at best. In 
an OGC memorandum, HUD addressed a 
complaint whereby respondents refused to. 

19 Wilson Familial Status .Memorandum, p fi. 

£oi''''2?''l^!l '̂'" U Ŝ Departmenl ofHousing and Urban Development, letter to David GUlespie, 
bepl. 29, 1992. pp. 1-2 (hereafter cittd as Gillespie Letter). 

21 Ibid., p. 2. 

22 Ibid , p. 2. 

23 Ibid., p..1. 

24 Ibid. 

25 ibid. 
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rent apartments on the second or third floors 
ofa three-story building to families with chil­
dren, al leged ly because responde n ts were con -
cerned that children would be unsafe playing 
on balconies or climbing stairs,̂ ^ 

The Associate General Counsel wrote: 

except where specific exemptions apply, the Fair 
Housi ng Act requi res housi ng providers to make al 1 
uniteincludinguniteonupperfloors and unite with 
balconies, available to families with children, and 
It prohibite housing.providers from requiring fam­
ilies with children te sign waivers of liability which 
the providers do not require of others.̂ ^ 

On the other hand, she noted that the law 
did .lot bar "reasonable" rules to protect minor 
children, and that: 

under some circumstances, property owners' fac­
tual statements about perceived hazards of their 
property are not prohibited by 'Jie act. as long as 
they are not misleading or discouraging, and do hot 
steer families with'children away from the prop-
erty.^ 

The Older Persons Exemption 
The FHAA exempts "Tipusing for older per­

sons" from the prohibitions against discrimi­
nation because of fami lial status. Housing for 
older persons means housing intended only 
for residents 62 years or older, or housing 

where at least one person 55 years of age or 
older resides in e-rh unit. In the latter case, 
HUD is required to publish regulations defin­
ing such housing based on three factors.^ 

First, at least 80 percent of the occupied 
units in the housing facility must be occupied 
by at least one person 55 years of age or older 
per unit.^" Second, the housing facility must 
publish and adhere to policies and procedures 
demonstrating an intent to provide housing 
for persons 55 years or older.^' Third, the 
ho|jsing fadlity must maintain sighi:~cant fa­
cilities and services designed to meet the 
physical or sodal needs of older persons, or if 
the .provision of such facilities and services is 
not practicable, then the housing must be 
necessary to provide important opportunities 
for older persons.̂ * Housing for older persons 
also includes housing provided through a 
State or Federal program deemed by HUD to 
be designed and operated for the elderly (as 
specified in the State or Federal program)." 

In the legislative history of the act. Con­
gress recognized that "some older Americans 
have chosen to live together with fellow senior 
citizen in retirement-type communities."^ 
The House Committee in its report appreci­
ated the "interest and expectation these indi­
viduals have in living in environments tai­
lored to their specific needs. ""̂ ^ 

Cases. July 23, 19̂ 2 p i . " ' ' " ' " ' • l Act: Alleged Hazards to Children as a Defense m FamiUal SUtus 

27 Ibid., p. i i . -

28 Ibid. 

29 42 U.S.C. }:i607(b..2XCi(iHiii.-198H). 

30 Id. i :m)7(h)(2)(Cxiil 

31 W. }3fi07(hX2XC>iii). 

32 W. !3607(bX2XC)ii). 

J .W. {3607(1>X2XA). 

34 FHAA Committee Report at 2182. 

35 Id. 
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Indeed, numerous questions and concems 
have been raised about the exemptions in the 
familial status provision, particularly regard­
ing the protection of older persons and chil­
dren. HUD, in its correspondence, has indi­
cated that some points do need clarification 
about the application of this exemption previ­
sion. 

In a letter to a member of Congress, HUD 
explained why it could not "precertify" every" 
housing facility nationwide that seeks to qual­
ify for the housing for older persons exemp­
tion.^" An investigation to determine if the 
three requirements have been met at the time 
of the "precertification" review would be a 
major undertaking, and could not be predic­
tive of compliance at a later date." HUD Sec­
retary Jack Kemp explained that: 

if the requiremente are met at the time of the 
review, it is quite possible, . .,. that the require­
mente will not be satisfied ?t some point iri the 
future Consequently, even with a certification 
procedure in place anytime.a complaint is filed with 
the Department... involving a facility that claim­
ing to be exemp't. . . it would nonetheless, have te 
be investigated to detennine whether the housing 
facility met the statutory requiremente ofthe ex­
ception at the time of the alleged discriminatory 
practice. 

Thus, a certification procedure would be costly te 
the government without serving to insulate those 

certified from being the subject of housing discrim­
ination complainte that . . . would have to be 
investigated te ensure that the complainant's civil 
righte were not violated at the time ofthe alleged 
discrimination,""* 

In addition, the letter noted, "a HUD certi­
fication procedure would not preclude indi vid­
uals from filing civil actions directly in U.S. 
District Court" in any case, as the law does not 
mandate that persons file with HUD before 
filing suit in Federal district court. 

In a 1989 letter HUD made it clear that to 
qualify as housing for older persons, a complex 
must fulfill all three legal requirements to be 
exempt and cannot assign any person to a 
particular section of a community, neighbor­
hood, or development because of familial sta­
tus. In the same letter, HUD stated that 
"nothing in the Fair Housing Act prohibits the 
operation of two geographically separate and 
independently run condominium communi­
ties, one for older persons and one for general 
occupancy, on adjacent tracts of land."*^ 

In February 1991 HUD issued a technical 
guidance memorandum conceming program 
exemptions for older persons*' when housing 
for older persons is "provided under a State or, 
Federal Program that the Secretary deter­
mines is specifically designed and operated to 
assist elderly persons— According to the 
TGM, it is not niecessary for HUD to respond 

- f^o S«"«'«^"f'heU.S. Department OfHousing and Urban Development, letter lo Rep. E. Clay Shaw Jr 
U.b. House of Representatives, .May 30, 1989, (hereafter died as Shaw Letter). ' * 
Ibid., p. 2. 

Ibid. 

Ibid. 

Harry L Carey. Assistant General Counsel for General Law, US. Departmentof Housingand Urban Development 
letter to Herbert L. Gildan, Esq., Florida, Nov. 13, 1989. 

Leonora L. Guarraia Deputy Asaiswnt Secreuuy for Enforcemenl and Compliance. Office of Fair Housing and 
L^??""^^';; n ^ D«P"«°'ent of HouBng and Urban Development, Memorandum for AU Reg»nal Direc 

tors, i.Hi,0, and All Regional Compliance Directors, Subject: Technical Guidance Memorandum #4-Feb 14 1991 
(hereafter cited as TGM #4). . .it, xaai 
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to requests for exemption from individual 
project owners or managers. Once a program 
is certified, all projects within the parameters 
of the program are exempt:*^ Owners and 
manners of projects under such programs 
should ask the State or Federal government 
agency that administers the progrwm to seek 
a status determination,*^ 

' The status of children within an "adults 
only" building has also been a subject of con­
troversy. One of HUD's regional counsel re­
quested an opinion on the "eviction of, or de­
nial of housing to families with children by a 

, housing facility that qualifies as housing for 
older persons."*^ The focus of the inquiry was 

: whether or not a housing facility that meets 
all three requirements and is exempted from 
the familial status provision can evict families 
with children who were residents of the facil­
ity prior to September 13, 1988. OGC's posi­
tion \yas that once a housing facility qualifies 
for the exemption, there is no protection 
against eviction provided under the FHAA for 

, families with children who v̂ rere residents be­
fore or afler September 12,1988 (when the act 
was passed.)*® 

I t appears that HUD continues to review 
exiemption requests for the elderly on a case-

.by -case basis to. determine whether a given 
facility is specifically designed and operated 
to assist elderly persons.*^ 

Occupancy Standards 
The FHAA specifically permits'reasonable 

local. State, or Federal restrictions regarding 
the maximum number of occupants permitted 
to occupy a dwelling."** Afler the passage of 
the amendments, members of the business 
community recommended that HUD develop 
"occupancy" guidelines or standards to be im­
plemented nationwide. Real estate agents, for 
example, were "concemed that the absence of 
local and State standards in some communi­
ties exposes realtors in those areas to a risk of 
complaints from families with children not 
faced by realtors in areas where strict adher­
ence to local or State occupancy standards 
insulates them."*"' 

Although some! commentators to HUD's 
proposed regulations suggested that the de­
partment develop occupancy standards, HUD 
did not see a statutory requirement to do so. 
In its final regulations, HUD noted: 

there is no support in the stetute or ite legislative 
history which indicates any intent on the part of 
Congress te provide for the development of a na­
tional occupancy code:... Further, while the De­
partment has developed occupancy guidelines for 
use by participants in HUD housing programs, 
these guidelines are designed to apply to the types 
and sizes of dwellings in HUD programs and they 
may not be reasonable for dwellings with more 
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available space and other dwelling configurations 
than those found in HUD.asststed housing,'" 50 

HUD went on to conclude that Congress 
had not intended to bar any reasonable limi­
tation on occupancy, but that it would "care­
fully examine any such . . . restriction to ' 
determine whether it operates unreasonably 
to limit or exclude families with children."*' -

HUD received numerous inquiries about 
the exemption, especially concems about how 
and when the exemption should be applied. 
From 1989 until 1991, HUD refrained ft-om 
issuing "guidelines," and instead relied on the 
act, congressional intent, and the agency's 
regulations to implement an informal policy 
for its staff That policy consisted of assessing 
occupancy standards based on a number of 
factors, including number and size of bed­
rooms, configuration of bedrooms and unit, 
and the overall size ofthe unit.'̂ '̂  The investi­
gation ofan alleged complaint would help 
HUD determine if the standards applied were 
reasonable and did not discriminate against 
protected groups.^ 

New issues also surfaced during this pe­
riod, including the applicability of the exemp­

tion to university housing, exemptions in 
HUD-assisted programs such as public hous­
ing, and exemptions in dwellings for "legiti­
mate health or safety" reasons. 

In February 1991 HUD's General Counsel 
issued a memorandum to regional counsel 
based upon a review of a "significant number" 
of fair housing cases involving challenges to 
occupancy standards. He concluded that an 
occupancy standard no more restrictive than 
"one person per bedroom plus one" is reason­
able and should be "presumed lawful, absent 
special circumstances.^ He added that HUD 
"recognizes that owners and mtmagers can. 
and in many cases, must develop and imple­
ment occupancy standards based on factors 
such as the number and size of the bedrooms 
and the overall size ofthe dwelling unit"" 

Although the memorandum was an inter­
nal document for regional counsel, the reac­
tion to HUD's policy was mostly negative. The 
concem was expressed by numerous chil­
dren's advocacy groups that HUD would use 
bedroom size as the major indicator for re­
stricting children from housing." One repre­
sentative felt that in at least one case, HUD 
should not have based its decision on the size 

50 24 C.F.R. Ch. I, subch. A. App. 1,918-19 (1993) (Preamble w Final Rule Implementing Fair HousingAmendments 
Acl of 1988). 
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ofthe bedroom but on the entire "square foot­
age of the home,"'* 

In March 1991 the General Counsel re­
scinded his February memorandum and is­
sued a new directive to the regional counsel. 
He wrote: . ' 

On February 21, 1991,1 issued a memorandum . . . 
intended te constitute internal guidttnce to be used 
by Regional Counsel in reviewing cases invrilving 
occupancy restnctions. It was not intended to cre­
ate a definitive test for whether a landlord or man­
ager would be liable in a particular case, nor was it 
intended to create a definitive test for whether a 
landlord or manager would be liable in a particular 
case, nor was it intended to establish occupancy 
policies or requiremente for a particular type of 
housing. . . (Ijt is clear that the February 21 
memorandum has resulted in a significant misun­
derstanding of the Department's position...'. 

He continued that HUD believes an occu­
pancy policy of tvyo persons in a bedroom, as a 
general mle, is reasonable, and that HUD will 
consider the size and number of bedrooms and 
other special circumstances to determine rea­
sonable occupancy policy. Some of the rircum-
starices to be consideried were size of bed­
rooms, age of the children, configuration of 
unit, other physical limitations of housing 
(e.g., septic and sewer systems). State and . 
local law, and factors! such as discriminatory 

statements and rules. He included in the 
memorandum hypothetical situations de­
scribing when an occupancy policy is reason­
able or unreasonable."" 

Although the General Counsel made it 
clear that the March memorandum super­
seded the February memorandum,*' HUD's 
"intemai guidance" continued to trouble civil 
rights and children advocacy groups.*^ One 

' representative ofthe Children's Defense Fund 
said: 

Keati ng's first stendard could have hurt millions of 
familie's. Many American families include four or 
more people-particularly low-income minority fam­
ilies—and the vast majority of housing unite have 
two er less bedrooms. 

Although she stated that she is relieved 
that HUD adopted the two-per-bedroom stan­
dard, she would have preferred it if the mem­
orandum contained no numbers at all.*^ Most 
of the critics of HUD's occupancy policy felt 
that there should be no "reasonable" limita­
tions on restricting housing for children, and 
there should be no distinction between chil­
dren and adults in dwellings.^ 

In May 1991 the General Counsel wrote to 
the NAACP Legal Defense and Edui:ational 
Fund, Inc., conceming points that the fund 
raised about HUD's occupancy directive, and 

58 Ibid. . • 

59 Frank Keating, General Counsel, Memorandum for All Regional Counsel, "Fair Housing Enforcement PolKy: 
Occupancy Standards," Mar. 20,. 1991. 

60 Ibid., pp. 2-4. 

fil Frank Keating, (General Counsel, Memorandum for All Regional Counsel, "fair Housing Enforcement: Memoran­
dum on Occupancy Cases," Mar. 25, 1991. 
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I P-H); vol. fi, no. 11,1 1 I.e. p. fi (May 1, 1991). 
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sent copies to seven other civil rights and 
housing organizations.** He stated that the 
memorandum was designed to "facilitate Re­
gional Counsel review" involving occupancy 
policies and the approach to use in investiga­
tions of such cases, and not to set nationwide 
occupancy standards or to create a definitive 
test for determining liability in a particular 
case. The two person per bedroom guideline 
was to provide a general rule of thumb for 
HUD attomeys and to assist in the review of 
cases, and would not limit the nature or scope 
ofan inquiry. Furthermore, he declared that 
the guideline would not shifl the burden of 
proof to the complainant (so that the com-
plainsmt would have to prove that a given 
occupancy policy was not reasonable)," 

He wrote in tha letter: 

Let me assure you that HUD will continue to teke 
the same approach to investigate familial .itetus 
cases i n vol vi ng occupancy issues as other fair hous-
ing cases. That approach is to seek information 
from the respondente and complainants, and te 
gather information independently. Assessing all 
information obtained, H U D makes a determina­
tion based on the particular facte and circum­
stances. 

In 1992 HUD continued to receive inquires 
about its occupancy policies. The Department 
further clarified its position, and in at least 

one letter, urged a congressman's constituent 
to find guidance on reasonable occupancy pol­
icy from court cases and ALJ decisions.^ Most 
recently, occupancy codes have commanded 
the Secretary's attention in two cases where 
he has remanded or reversed the finding ofan 
administrative law judge.™ 

Permitted Inquiries 
A frequent issue is the extent to which 

inquiries involving protected status may be 
discriminatory. In one complaint, a HUD ad­
ministrative law judge dismissed a charge of 
family status discrimination against a real 
estate broker who asked prospective apart­
ment tenants about the age of their children 
and whether they were quiet^' In concluding 
that HUD had failed to demonstrate that the 
respondents intentionally discriminated, the 
ALJ stated that the respondents were entitled 
to ask questions designed to locate quiet ten­
ants for the apartment.'"* The case was identi­
fied as the first of its kind: 

Thisis the first case in which an administrative law 
judge has ruled on the issue of noise in the context 
of families with children as potential tenante. As a 
result of the ruling, landlords may be able te in­
quire about the behaviorof children without run­
ning afoul of the Fair Housing Act." 

E"utl ,orFu"nd'Tnr M a ? 6 " \ t ' " i l " ' ' " ' NAACP Legal Defense and 
c Z 7 r ^ l . n f I - ^ ^ ^ \ J ^ "^KM'^t 'o"" included the National Council of U Raza the 
Children s Defense Fund, and lhe National Fair HouainR Alliance. i-a naza, me 

67 Ibid., pp. 1-2. 

68 Ibid, p. 3. 

L r l ^ u ' s ' - l i r r l l l f T H " ' ° ' "" ;n ^ ' T ' congressional and Intergovemtnentel 
Ĥ L w C s e ^ E 0«^ ' ' ' ' ' ^ '^''^^ Bill Richardson, U.S. 

70 See discussion ofWountainsjde and £fenton in chapter 10. 

71 HUD V. Downs, 2 Fair Housing.Fair Unding(P.H) 1 2£,011.25.173-74 (HUD AU Sept. 20, 1991). 
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Advocates,for children's groups were 
alarmed about the ruling and some asked for 
an appeal,'* A housing specialist with the 
Children's Defense Fund observed that the 
decision '"interpretlsl the protections for fam­
ilies with children extremely narrowly' and 
'shows a willingness to ignore what could very 
easily be interpreted as discriminatoi7 behav­
ior toward children.'"^' 

She criticized "the presumption that only 
children can cause noise and bother people, 
citingas an example college students who play 
loud music.""'' Also, the ruling left open other 
related questions, such as whether landlords 
will be allowed to assume that a child is 
"noisy" and how "noisy" is defined." 

Although housing discrimination against 
families with children is clearly now prohib­
ited under Federal law, the law regarding 
exempted housing and familial status dis­
crimination and its implementation is still . 
evolving. Future complaints and case law will 
have to address the many questions and con­
cerns generated by attempts to carry out the 
provision; 

Complaints Processed 
Familial status complaints constituted a 

large proportion of complaints immediately 
after passage of FHAA. In 1989, HUD re­
ceived 3,248 complaints, of which 1,486, or 

45.8 percent of the total, were based on famil­
ia l status.̂ * In 1990, the numbei- of familial 
status complaints intrrased to 1,971, but the 
proportion of such cases remained constant at 
45.8 percent. Afler 1990, h owever, the propor­
tion of familial status complaint declined 
steadily to just 26.3 percent in 1993. 

Cases closed in fiscal 1993 reveal several 
striking differences in how familial status are 
closed compared to other types of cases. On 
the whole, familial status complaints are more 
likely to be resolved in the complainants' favor 
than other types of complaints. Cause deter­
minations are made in 8.5 percent of familial 
status complaints versus 3.3 percent of all 
complaints, and only 2.6 percent of handicap 
complaints. A higher percentage of familial 
status cases are conciliated: 20.6 percent vs. 
16.5 percent. Ccinversely, no cause determina­
tions, withdrawals with resolution, and with­
drawals without resolution are all less com­
mon among familial status complaints. These 
patterns are consistent with other evidence 
indicating that housing providers, particu­
larly owners and managers of mobile home 
parks and housingcomplexes for seniors, have 
resisted the FHAA's protection of families 
with children. 

Familial status cases unresolved after ICQ 
days totaled60.9 percent in 1990; 61.1 percent 
in 1991; 43.0 percent in 1992;and34.1 p.̂ ;rcent 
in 1993. 

74 Ibid., p. 3. ' . . 

75 Ibid, p. 4. 
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10. HUD Policy and Implementation 

Leadership in fair housing policy was del­
egated to the Secretary of Housing and 
Urban Development by President Carter 

in 1980,' and strengthened in 1994 by Presi­
dent Clinton.^ The Fair Housing Amendments 
Act confers authority on the HUD Secretary 
for the administrative processing of com­
plaints and for the issuance of rules to imple­
ment Title VIII as amended by the FHAA. 

HUD's approach to fair housing policy is 
evinced in a variety of ways in addition to 
rulemaking. It assert̂ s its legal interpreta­
tions through advisory opinions and letters, 
determinations of cause in complain*: proceed­
ings, legal presentations in cases brought be­
fore the administrative law judges, filing its 
own Secretary-initiated complaints, and in 
the Secretary's broad power to review deci­
sions made by administrative law judges. This 
chapter examines all of these approaches to a 
greater or lesser degree. 

Discriminatory Housing 
Practices 

The FHAA is designed lo prevent various 
forms of housing discrimination based on 
race, color, religion, sex, familial status, hand­
icap, or national origin. The prohibited activ­
ities under the FHAA relate generally to the 
sale of rental of dwellings. A dwelling is de­
fined as: 

any building or structure or portion thereof which 
is occupied as, or designed or intended for occu­
pancy as, a residence by one or more families, and 
any vacant land which is offered for sale or lease 
for the constmction or location thereon of any such 
building, structure, or portion thereof."* 

.Under the statute, discriminatory housing, 
practices are divided into three categories: 
sale or rental of dwellings, residential real 
estate-related transactions, and brokerage 
services. 

The FHAA prohibits the refusal to sell, 
rent, negotiate, or otherv/ise deny a dwelling 
to a prospective purchaser or tenant sp' nfic-
ally protected by the act.'* Under the F I I A A it 

.1 Exec. Order'No. 12,2.59, 3 C.F.R. § :j87( 1980), reprin<«im 42 U.S.C. §3608 note (1988). 

2 Exec. Order No. 12,892, 59 Fed. Reg. 2939. The order also crealed lhe Fair Housing Couricil headed by the, HUD 
Secretary t o review the design anddelivery of Federal programs and activities to ensure that ihey support a coor­
dinated strategy Ui afTirmaiively further fair housing.'/d. at 2940. The council's membership consisu ofthe Secre­
taries of Heallh and Human Services. Transportation. Education, Labor, Defense, Agriculture, Veterans Affairs, 
Treasury, and Interior; the Attorney (kscral, the Chair of the Federal Reserve, ihc Comptroller of the Carrcncy, 
the Director of the Office of Thrift Supervision! and the Chair of the Federal Deposit Ihsuranoe Ck>rporation./d. 

3 42 U.S.C. § 3602(b) (1988). 

4 Id. i 36()4iai-. 24 C.F.R. 5 lOO.SWbXl) (1993). As applied to disabled persons. 42 U.S.C. } 3604(fXl) (1988). The 
language of section 3604(f<l) does vary from the prohibitions for the olher proiected classes in section 3604(a), 
although lhe distinctions, if any, should not be significant. 5ee Robert G. Schv/emm. Housing Discrimination: Law 
and Litigation {Nevi York: Gark Boardman and Callaghan. 1991).$ 11.5(3Xa)(hereaaer died a» Schwemm. Law 
and Litigatwni. The regulations do not contain any distmction in appUcation between the disabled and other 
proiected classes. 
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is also unlawful to discriminate in the terms, 
conditions, services, facilities, or privijeges 
associated with a dwelling."^ In addition, the 
FHAA prevents discrimination, or any indica­
tion of preference or limitation, in any notice, 
statement, or advertisement regarding the 
sale or rental of a housing unit." The FHAA 
also forbids falsie representations regarding a 
unit's availability for in.=pection, sate, or 
rental. 

In an effort to cover oH possible activities 
involved in the sale or rental of dwellings, the 
regulations include provisicns that address 
activities before, during, and afler a bona fide 
offer is made by a prospective buyer or ten 
ant. The regulations also give specific exam­
ples of prohibited activities, such as imposing 
different sale prices or rental charges;* using 
different criteria, standards, or procedures to 
evaluate members of the protected classes;'" 
or evicting tenants or guests of tenants be­
cause of their race, color, religion, sex, familial 
status, handicap, or national origin." 

The regulations prohibit impos^ngdifferent 
conditions or privileges on any aspect of the 
sale or rental of a dwelling based on member­
ship in a protected class.Under the regula­

tions, it is unlawful to use different terms in 
leases or contracts of sale, such as terms re­
lating to security deposits or down pay­
ments,'' and to deny or delay maintenance or 
repairs of sale or rental dwellings.'* 

The regulations detail other prohibited ac­
tivities known as discriminatory steering 
practices. Unlawful steering practices include 
discoura^ngthe pureihase or rental ofa dwell 
ing, exaggerating the drawbacks or underes­
timating the desirability ofa dwelling, cum-
municating to u potential buyer or renter that 
he or she would not be comfortable or compat­
ible in the existing community, or assigning a 
person to a particular neighborhood or floor of 
a building becausie of their race, color, rel igion. 
sex, handicap, familial status, or national or­
igin:'" 

The FHAA also makes it unlawful: -For 
profit, to induce or attempt to induce any 
person to sell or rent any dwelling.by repre­
sentations regarding the entry or prospective 
entry into the neighborhood of a person or 
persons of a particular race, color, religion, 
sex, handicap, familial status, or national or­
igin." Such apractice is commonly known as 
blockbusting.'' 

5 42 u s e . 5 3604(h) (1988); 24 CF R! } I DO .5 
42 u s e. § 36()4.0(2jil9H8). 

6 42 U.S.C. 5 3604(e) (1988); 24 C.F.R. § 10O..5()fhX4, , 1993). 

7 42 U.S.C. S .)6()4(d)(19H8); 24 C.F.R. §.l:K)..V)(bX.=i) (1993) 

0 24 C F.R. §S ll)().5(). KlO.HOilyy;), • 

S W. } 10().H(Xb)(;'). -

10 Id. i lno.6(Xb.i(4). 

11 Id i W.mhA^). 

12 Id. i lb0.6fi(a). 

13 Id. i l(X).65<bXl). 

14 Id. i 100.6.')(bX2). 

15 Id. i l()0.7rXc). • 

18 42 U S.C. j .36(M!e)( 1988). 

17 .Sre24C.F.R. 5 l(K)..S0(b)(6). :9«3). 

iKhn) (!9W3,. .Vt applied to di.scrimination ha.Hc'd '0 .-aiic::i.ap. 
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"he r'>tr.;lat:jns clarity that a discrimina-
•.:ry Dli-ckbustint; practice may still be estab-
:i*.ied >?%e.T if t.'-.ere is no actual profit, as long 
l i profit *a5 J factor motivating the block-

.let:-.;;:.." L':i(Jor. the re;fulations, 
riocitbiistint: activities fur profit include con­
duct such as u-nnvited solicitations for. list-
•r.̂ ^ that convev the idea that a neighborhood 
•• :.ianc!nij ani: a.<senions that entry of pro-

•.c^ctive persons will result in undesirable 
:i:r..sequences for the community.'such as 
o*er property values, increase in criminal 
ict;vity. or a iecline in the quality of the 

"The rfTTuIaticns include a variety of prohib-
• tcd advprtisingactivities. Discriminatory no-
:;ces. ••tatf'ment.-;, and advertisements in-
rrude. ariiong others: using wonls. phrases, 
iluitrations. or symbols to convey ihat dwell-
ntr> are available or unavailable.to a particu-

i.ir :.n-oup of persons, and expressing a prefer­
ence for or limrtation on any purchaser or 
•"r.ii^r t.vcause of his or her membership in a 
•;r:r«creii class.'' In addition, the regulations 
i i i . i prohibit selecting media or locations for 
n:-.ertisint: tha: deny information to particu-
.ir -eements ofthe housiiig market because 

,f - ICH. :;;ior.'rf-igion. sex, handicap, familial 
-r t̂u.s ijr national ongin."' 

"he .~L-\.A prevents discnmination by any 
rfT-ori if jthnr -entity enijaged in residential 
-"J! -'iJt.i;»? rel;red transaction, .\sdefinedby 
rt-r-jrH. --?ivier:'::al real est:i:.->-re!3ted trans­

actions include making or purchasing loans; 
selling, brokering, or appraising residential 
real property; providing financial assistance 
for purchasing or improving a dwelling; and 
providing financial assistance secured by res­
idential real estate.^ Under the statute, it is 
unlawful to discriminate in the availability or 
terms or conditions of a real estate-related 
transaction.'̂ '̂  The statute does allow persons 
engaged in property appraisals to take into 
considerations any factors other than race,, 
color, religion, national origin, sex, handicap, 
or familial status.'̂ * 

The statute also prohibitsdiscrimination in 
the access to or membership in any multiple 
listing services, reail estate brokers' organiza-' 
tions, or other services related to the business 
of selling or renting dwellings.^ It is also 
impermissible to discriminate in the terms or 
conditions of access or membership in any of 
tiiese organizations or services.''* 

The FHAA makes it unlawful for any per: 
son to interfere in another person's rights 
under the statute: 

It shall be unlawful to coerce, intimidate, threaten, 
or interfere with any person in the exercise or 
enjoyment of, or on account of his having exerdsed 
or enjoyed, or on account of his having aided or 
encouraged any other person in'the exerdse or 
enjoyment of,-any right granted or protecteki by 
(provisions of the FHAA], 



As with violations of other FHAA provisions, 
a violation of this section may be brought as a 
HUD complaint or as a private lawsuit.^" 

The FHAA creates exemptions for certain 
policies and types of housing and excludes 
certain classes of persons frorh the protections 
of the statute. In particular. Congress ex­
empted housing providers who adhere to ?-ny 
reasonable governmental restrictions on max­
imum dwelling occupancy.^ Thus a private 
housing provider's occupancy code'is not auto­
matically enforceable merely because it com­
plies with a governmental ordinance; the or­
dinance itself must be reasonable. 

The FHAA also exempts two types of hous­
ing from some of the responsibilities and lim­
itations ofthe statute.^" First, the FHAA ex­
empts single-family homes sold or rented by 
an owner without the use of any brokering or 
ag^nt services or the use of any form of dis­
criminatory advertisement.*" This exemption 
only applies to an owner who does not own 
more than three single-family houses at one 
time,"''̂  and it only applies to one house per 
owner sold within a 2-year (24-month) period 
if the house is not owner occupied.̂ ^ The 
FHAA:also exempts units in buildings that 
are occupied or intended to be occupied by no 
more than four families living independently 

of each.other, as long as the owner uses the 
building as a residence.^ 

The FHAA provides limited exemptions for 
religious organizations, private clubs, aiid 
housing for older persons."*̂  Religious organi­
zations and any organizations supervised by 
or controlled in conjunction with a religious 
organization may limit the sale, rental, or 
occupancy of noncommercial dwellings to per­
sons ofthe same religion, as long as memb<;r-
ship in that religion is not restricted because 
of r.Rce, color, or national origin.Addition­
ally, private clubs that own of operate non­
commercial lodgings incident to their primary 
purposes m::y limit, or give preference in, the 
rental or occupancy .of such lodgings to its 
members."*̂  

The FHAA prohibits housing communities 
from excluding families with children under 
the age of 18, unless the community qualifies 
as exempt housing for older persons. A com-
m'lnity may qualify, as exempt housing for 
persons age 55 and older if it meets each ofthe 
following requirements: (a) it has significant 
facilities and services for tlie physical or social 
needs of older individuals, or if it is not prai--
ticable to furnish aUch facilities and service:!!, 
it provides important housing opportunities 
for older persons; (bl at least 80 percent ofthe 
units are occupied by at least one person age 

28 A complaint alleging interference may be brought to HUD pursuant to 42 U.S.C. § 3610(aX IXAXi) (1988)or filed aa 
a private dvil action pursuan; co § 3613(ay,lXA). In addilion, the Attorney General may prosecute criminal viola-' 
lions under 5 ;i631 or file a civil suit under § .3617. 

29. W. 5.3607(1>X1); 24 C.F.R. § 100.10(aX3)( 1993). 

30 The exemptions in 42 U.S.C. § 3603(b) apply only tc the discrimination prohibited in § 3604 (general sale or rental 
prohibitions), except for § ;i604(c) (advertisements or other practices). 

31 Id. S 3603(bXl). , . . 

32 Id. i 360301X1); 24 C.F.R. § lOO.llXcXlXi) (1993). 

33 42 U.S.C. f 3603(bX 1) (1988); 24 C.F.R'. § 100.10(c)( IXii) (1993). The owner may not be the current or most recent 
resident of the house al the lijne of the sale. 

34 42 U.S.C. } 3603(bX2) (1988). 

35 Id. i 3607. 

38 /d. 5.3607(a); 24 C.F.R. § l(X).10(aX 1X1993). 

37 •42U.S.C.}3€07(a)(1988);24C.7.R.§ 10O.10(aX2)(1993). 
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55 years or older; and fc) the owner or man­
ager publishes and adheres to policies and 
procedures evidencing the intent to house per­
sons age 55 or older.''* 

Proving Oiscrimination 
The Title VII Analogy 

Generally, FHAA complaints, like Title VII 
claims, may be pursued based on three cate­
gories of discrimination: intentional discrimi­
nation, mixed-motive discrimination, and dis­
parate impact. Historically, courts and ALJs 
havie applied the burden of proof tests devel­
oped under Title VII to Title VIII cases.̂ ^ 
Intentional discrimination, also known as dis­
parate treatment, occurs when the reason for 
a respondent's adverse action against the 
complainant is based on the protected status 
of the complainant.'**' Mixed-motive discrimi­
nation is a form of disparate treatment in 
which the respondent takes adverse action 
against the complainant for both permissible 

and impermissible reasons.*' Disparate im­
pact occurs when a reispondent's facially neu­
tral policy adversely affects one protected 
group more than another, or a protected group 
more than a nonprotected group, without a 
business necessity justification." Disparate 
impact cases, unlike intentional or mixed-
motive discrimination, do not require proof of 
the respondent's discriminatory motive.*̂  A 
complaint alleging discrimination may be in­
vestigated and litigated based on any combi­
nation of these theories.** It is HUD's respon­
sibility to develop the investigation and 
analysis ofthe case based on these theories.*'' 

Disparate Treatment or Intentional 
Discrimination 

FHAA disparate treatment case law has 
evolved parallel to Title VII intentional dis­
crimination claims.** While it is clear that, in 
order to maintain a disparate treatment 
claim, the complainant must prove that the 
respondent intentionally discriminated, the 
law remains uncertain regarding the extent of 

38 42 U.S.C. 5 .3607(bM2XC) 11988); 24 C.F.R. § 100.304 (1993). 

39 Id. ii2(X)()e-17( 1988andSupp. UI 1991).S*e,e.g.. Selden Apis. v. HUD, 785F.2d 152,159(6th Cir. 1986)(adopting 
the burden of proof test established in.VcDonnWi Douglas Corp. v. Green. 411 U.S. 792 (1973)).'Despite the perva-
sive use ofthe Title VII analogy, the application of Title VII case law to TitleVHI remain, controversial. See 
McCormaclt, ̂ ole. Business Necessity m Title VIII: Importing an Employment Discrimination Doctrine into the Fair 
Housing/Icr. .54 Fordham L. Rev. 563 (1986). 
HUD's OGC also fmda the appUcation of Title VU case law, developed prior to the Civil Rights Act of 1991. problem­
atic in ccrtam types of housing cases. For this reason. OGC deemphasizes the appUcation of Title VU caae law in 
certain types of Title VUI cases. Jonathan Strong. AasisUnt General Counsel for Fair Housing Office of E<iual 
Opportumty and Adminislrati e Uw. U.S. DepartmentofHousingand Urban Development, interview in Waahimr-
ton, D.l.., Dec. 15, 1993 (hereaOer dted as Strong. HUD OGC December 1993 interview). 

40 . IntemationalBhd/ofTeamstersv. United Sutes, 431 U.S. 324, ,335-,36,n. 15 (1977). 

41 SeePriceWaterhousev. Hopkins, 490 U.S. 228(1989). 

42 International Bhd. ofTeamaters v. United States, 431 U.S. at 335-36. 

43 W. at335..'16, n.l5. 

45 

Schwemm, Law and Litigation i lO.l, p. 10.3. 

•Comments of the Depanment of Housmg and Urban Development.'accompanying letter from Henry G. CUnerr-
Secretary, U.S. Departnjent of Housing and Urban Development to Mary Frances Berry, Chairpen»n. US 
Commi8iiononCivilRights,June9, 1994, p. 10 (hereafter dted aa HUD Commenta) 

4S Ibid., p. 10-2. Showing mtent is nol required in Title VII class action cases. 
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the complainant's burden and the type of evi­
dence required to support the claim.*^ 

UnderTitle VIII, a plaintiff who alleges 
intentional housing discrimination may ini­
tially establish a prima facie case of discrimi­
nation by demonstrating the following: 
(1) membership in a prote .ted class; (2) appli­
cation and qualification to rent or purchase 
the unit involved; (3) reje -tion by the defen­
dant; and (4) continued £:.vailability of the 
housing unit.** While the complainant's ini­
tial burden in disparate treatment cases un­
der both Title VII and the FHAA has remained 
consistent; the courts have continued to de­
bate what role the initiial burden has in ulti­
mately proving intentional discrimination. 

Recently, in a Title VII case, the Supreme 
Court clarified the respective burdens of com­
plainants and respondents once the prima 
facie case is established. In St. Mary's Honor 
Center v. Hicks,*^ the Supreme Court re­
visited the precedents established in 
McDonnell Douglas Corp. v. Green and Texas 
Dept. of Community Affairs v. Burdine. 

Justice Scalia, writing for the five-justice 
majority in Hicks, held that if the complainant 

successfully demonstrates a prima facie case 
of intentional discrimination by direct or cir­
cumstantial evidience, a rebuttable presump­
tion of intentional discrimination is created.^ 
According to the Court, the presumption is 
merely a court-created procedural device that 
allows a conclusion to be drawn from the as­
serted facts and shifts the burden of producing 
evidence to the respondent.̂ ' However, the 
complainant always maintains the ultimate 
burden of persuading the trier of fact that the 
respondent intentionally discriminated.^ 

Once the presumption of intentional dis­
crimination is established, the respondent 
must p'roduce evidence bf a legitimate, nondiŝ  
criminatory, explanation for the adverse ac­
tion, and that evidence must rebut the pre­
sumption." The respondent need only present 
evidence of a legitimate reason, and need not 
demonstrate that he or she was actually mo­
tivated by the nondiscriminatory reasons of­
fered;^ If the respondent produces such evi­
dence, then the complainsmt must be able to 
show that the nondiscriminatory reasons of­
fered by the respondent were merely a pretext 
for intentional discrimination.^ According to 

47 For disparate treatment cases relying on direct evidence, see Dolhard v. RawUnson, 433 U.S. 321 (1977); and Inter­
national Union, UAW v. Johnson Controls, Inc., I l l S. Ct. 1196 (1991). For disparate treatment cases relying on 
indirect and circumstantial evidence, .sec McDonnell Douglas v. Green, 411 U.S. 792 (1973); Texas Dept. of Commu­
nity Affairs v. Burdine, 450 U.S. 248 (1981); and Hicks v. St. Mary's Honor Center, 113 S. Ct. 2742 (1993). For a 
mixed-motive disparate treatment case, see Price Waterhouse y. Hopkins, 490 U.S. 228 (1989); 

48 See. e g, Selden Apts. v. HUD, 786 F.2d 162,159 (6th Cir. 1986), -The criteria for estabUshing a prima fade case 
are not set in stone, and may differ depending on the facta and drcumstances ofa particular caae (eg, sales versus 
rental, refusal to rent versusdiscouragement,makingunavailiible versusinterference, state of appucation prooesa 
when discriinination occurred). Indeed, this four partMcDonnell Douglas adaptation need not be satisfied when you 
Iidve direc. evidence of intent." Deval L. Patrick. Assistant Attomey (Jeneral. Civil Righu Division. U.S. Depart­
ment of Ju nice, letter to Mary Frances Beny, Chairperson. U.S. Commission on Civil Rights, July 13,1994, atUch-
menl. p. 1 (hereafter dted as DOJ comments, attachment). ' 

<n Hicksv. St. Mary's Honor Center, 113 S.Ct. 2742(1993). 

50 Id. at 2747. 

51 Id. , 

52 Id. at 2747-48. 

53 Id. at 2747. 

54 Id. at 2749. 

55 Id. at 2747. 
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a majority of the Supreme Court, a complain­
ant cannot demonstrate that the nondiscrim­
inatory reasons were mere pretext unless he 
or she proves "both that the reason was false, 
and that discrimination was the real reason" 
for the adverse action.'* 

To date, it appears that the Federal courts 
have not dted Hicks in a fair housing case.'" 
However, because the earlier disparate treat­
ment cases have been applied consistently to 
the FHAA, it appears that the Federal courts 
will likely follow the recent clarifications. Cur­
rently, only one ALJ decision has mentioned 
the Hicks decision,'"" Notwithstanding the 
ALJ's citation, HUD,has never applied Hicks 
in a final decision, and OGC and FHEO main­
tain that Hicks does not apply to FHAA 
cases. 

Mixed Motive Disparate Treatment 
A number of cases, in both administrative 

and judicial forums, have involved "mixed-
motive" situations in which adverse action 
wastaken for both discriminatory and permis­
sible reasons,'In most such cases, ALJs have 
applied a Price Waterhouse analysis."" 

While applying the basic dispiarate treat­
ment framework discussed above, in Price 
Waterhouse the Supreme Court held by plu­
rality opinion that for purposes of Title VII 
"mixed motive" disparate treatment cases, the 
complaining party must show that a discrim­
inatory factor 'played a motivating part in an 
employment decision."*' Once the plaintiff es­
tablishes the prima fade case, the employer 
may avoid "liability only by proving that i t 
would have made the same dedsion even if i t 
had not allowed [the discriminatory motive] to 
play such a role."^ As in pretextual disparate 
treatment cases, the Court stated that the 
burden of persuasion remains with the plain­
tiff"."^ 

However, the 1991 Civil Rights Act negated 
the Price Waterhouse decision as it applies to 
Title VII cases. Under the new statutory pro­
visions, an unlawful employment practicis is 
established when the plaintiff demonstrates 
that an impermissible motivating factor was 
involved, even if other motivatingfactors were 
present." The employer's argument that the 
same employment decision would have been 
made absent the discrimination may be used 

36 Id. al 2752 (emphasis deleted). 

57 A-sof December 22,1993, there have been no reported applications of/ficfe to any fair housing cases in the Federal 
courts. • ' ^ 

58 HUD noted in its commenls that only one ALJ has cited the Hicks dedsion; however, this ALJ dedsion waa super­
seded by the Secretary's final order. See HUD Comments, p. 8. See HUD u. Mountain Side Mobile Estates. 2 Fair 
Hou.sing-Fair LondinR(P-H) ̂  25.057 al 25,559 n. 10(HUD ALJ Sept. 20,1993)(second initial dedsion on remand). 
revd and remanded. 2 Fair Housinfj-Fair Lending (P-H) 1 25,064 (HUD Secretary Oct. 20, 1993). 

59 HUD Comments, p. 10. 

60 For cases in which ALJs have appUed Price Waterhouse, see HUD v. Denton, 2 Fair Houaing-Fair LendingiP.H) 
1 25,014 (HUD A U Nov. 12, 1991); HUD v. Rollhaus, 2 Fair Housing.Fair Lending (P-H) 1 25,019 (HUD A U Dec. 
9, 1991). But aee HUD v. Hacker, 2 Fair Housing-Fair Lending (P-H) 1 25,038 (HUD A U Dec. 2, 1992). S « also 
Selected Lssues in the Enforcement of HUD Charges under the Fair Housing Amendmenta Act: A Report fbr the ' 
United SUtes Commission on Civil Rights (Contract No. 40-3JJM-3-00175) (U.S. Commission on Civil Righu filea). 

Sl Price Waterhouse v. Hopkins, 490 U.S. 228,244 (1989)(Brennan, J., plurality). However,becau8e Justice Brennan'a 
opinion represents only a plurality, i l is important to consider that Justices White and O'Connor in their concur­
rences require the plainlilTto deiDonalrate that the discriminatory motive was a 'substantial factor* iu the dedsion. 
Id. at 259 (White, J., concumnR); id. at 276 (O'Connor, J., concurring). 

« 490 U.S. at 244-45. 

63 490 U.S. at 246. 

64 42 U.S.C. § 20()Oe-2(m)iSupp. I l l 1991). 
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only to mitigate damages. If the defense suc­
cessfully argues this point, the plaintiff may 
only receive a declaratory judgment, limited 
injimctive lelief, attorneys' fees, costs ofthe 
litigation, and backpay. However, the plaintiff 
will not receive damages or an order for an 
admission, reinstatement, hiring, promotion, 
or backpay.**' 

ALJs consistently applied Title MI analy­
sis to fair housing cases prior to the Civil 
Rights Act, of 1991.** It remains unclear 
whether or not the statutory revisions affect-

, ing Title VII should be interpreted to apply to 
Title VIII in mixed motive cases."" Federal 
courts and ALJs have continued to apply the 
Pricii Waterhouse analysis, despite the 1991 
revisions in the Civil Rights Act"* However, 
HUD Secretary Cisneros has begun to argue 
that Price Waterhouse is no longer applicable 
to the FHAA because of the congressional 
action.*"* Instead, the Secretary argues that 
ALJs should follow 'Title VIII law which al­
lows a plaintiff to prevail by showing that a 
discriminatory motive was one oflhe factors 
motivating a defendant's actions." '' 

Disparate Impact . , 
Disparate impact cases involve fadally 

neutral policies that, either, intentionally or 
unintentionally, have an adverse effect on a 
protected class. '̂ By analogy from the Su­
preme Court's dedsion in Griggs, a complain­
ant established a prima fade case of disparate 
impact by ̂ showing that â neutral policy 
caused a disproportionate exclusion of ia pro­
tected class. ''This prima facie case created an 
inference of discrimination that shifted the 
burden of persuasion to the respondent to 
show that the discrimination was justified by 
a business necessity. 

In Wards Cove the Supreme Court clarified 
the balance of burdens by indicating that the 
complainant carried the ultimate burden of 
persuasion throughout the case as in dispa­
rate treatment cases." In the 1991 Civil 
Rights Act, Congress overruled much of the 
Court's decision in Wards Cove. '* One housing 
expert concludes it is unclear from the legis­
lative history whether or not Congi-ess in­
tended the reversal to apply to the FHAA in 

W. m. § 2()(ll)e-V«). 

Wi .See Secretary of HUD V Blackwell, F2d 864. H7r)( I l t h Cir. 1990). 

H7' .Sfe Schvivmm. Law ami Littffatwn. i'.O.'.i. p. ll)-lfi . 

fUt 3la7. v. Barberton Garden Apt., 2 Fair Houain«-Fair Lending (P-H) 1 15,776 (6th Cir. July 29, 1992) (per curiam); 
Cato v. Jilek. 779 F: Supp. 937, 943-44 i n. 19 (N.D. HI. 1991) (the ca-sc was decided contemporaneous with the 
passage of the Civil Rijihts Act of 1991. and acknowledges that, despite the suiute's elTtM:t on Title VIL Price 
Valerhousr still controls in Title VIII cases.); HUD v. Rollhaus, 2 Fair Housing-Fair Lcnding(P-H) 1 25,019 (HUD 
.\UDoc. 9.1991); H U D T . Denton, 2 Fair Housing-Fair Lending(P H)1 25,014 al25,197(HUDAUNov. 12.1991). 
But, we, HLT) V. Hacker, 2 Fair Housmjt-Fair Lending (P-H) 1 25.038 (HUD A U Dec! 2, 1992) (ihe A U neither 
applied a Price Waterhouse analysis nor explained why he did nol follow ihc precedent). 

.SecHUD v. Sams, HUDAU No. ()3-i*2.-<)245-l (Dec 3, 1993) (SecreUry's Post-Hearing BrieO at 27, n.l4. The 
Secretary maintains thai Price WalerhtMse waa never applicable lo mixed motive cases under Title VIII . See alao 
Strong, HUD OGC December 1993 interview. 

TO HUD .'. Sams, HUDAU No. 03-92-0245-1 (Dec. 3, 1993) (Secretary's Post-Hearing BrieO at 28, n. 14. 

71 .W GriKgs v.'Duke Power Co., 401 U S. 424 (1971) and Wards Cove Packin« Co. v. Atonio, 490 U.S. 642 (1989). 

72 Gnggs V. Duke Power, 401 U.S. at 431. 

73 490 U.S. at 659-60. See also Kovadc-F!eischcr, Proving Discrirninalion After Price Waterhouse and Wards Gjve: 
.SfmanricsM.S'uAstanc*. 39 AM. U. L SEV. 615 (li«0). 

74 42~U.S.C. } 2()0(te (Supp. n i 1991). 
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disparate impact cases." The legislative his­
tory notes that "a number of other laws ban­
ning discrimination... are modeled after, and 
have been interpreted in a manner consistent 
with, Title VII, The Committee intends that 
these other laws modeled afler Title VII be 
interpreted consistently in a manner consis­
tent with Title VII as amended by this Act."^" 
As examples of laws affected, the committee 
dted the Americans with Disabilities Act of 
1990 and the Age Discrimination in Employ­
ment Act and specifically referenced both dis­
parate impact claims and mixed motive cases. 

In HUD u. Mountain Side Mobile Estates, 
the Secretary remanded ALJ Cregar's initial 
dedsion three times." Secretary Cisnerosand 
ALJ Cregar disagreed over the application of 
the business ne-.essity justification in Title 
VIII disparate impact cases. A U Cregar as­
serts that, by analogy to the decision in Wards 
Cove, the respondent has only a burden of 
production to demonstrate that the chal­
lenged practice has a manifest relationship to 
and serves a legitimate business interest, and 

-that the ultimate burden of persuasion always 
remains with the complaining party.'** The 

Secretary asserts that Warda Cove does not 
apply to Title VIII, and, even if one interprets 
Wards Cove as applying to Title VIII, the Civil 
Rights Act of 1991 overruled Wards Cove.''̂  
According to the Secretary, once the complain­
ing party asserts a prima facie case of discrim­
ination, the burden of persuasion shifts to the 
respondent to show that the challenged prac­
tice is a suffidently compelling business 
necessity.**" -

By requiring a compelling business neces­
sity, the Secretary's position indicates an in-

. terestin providingcloser scrutiny for the busi­
ness necessity justification. The Secretary's 
order is important to future cases, because his 
position appears to balance the ultimate bur­
den of persuasion for a case on both parties, 
rather than requiring the complaining party 
ultimately to convince the adjudicator. By re­
manding the initial decision three times, the 
Secretary indicated a strong interest in using 
his review process to set agency policy. 

Additionally, HUD has indicated its intent 
to develop regulations clarifying "thata viola­
tion ofthe Fair Housing Act may be proven 
under either a disparate treatment standard 

'>'•'<'Schwemm, Lau-a/ui/;,iri^aii<jn. § 10.412)(a), p.. l().2fi. 

U S. O.n^oMS, House, Committee ..n the Judidary;r-a-.^/?,,,te.4c(.;^ _ 
11)2-40(11), p. 4, r.pnnted in U S.C.C.A.N. .549,696-697. - . " ^ 

HLT) V. Mounuin Side Mobile E.slates, 2 Fair Housing-F.ir Lendi.i«(P.H)T 25,0.53. HUD Secretary July 19 1993) 
disparate impact, if proven, violates art), revgand remanding. 2 Fair Housing-Fair Lending.P-H) ^ 25,048(HUD 
u7m w", o "" ""^"'^>- remand. 2 Fair Hou.,in«-Fair Lending (P-H) 1 25 057 

' D u T e ' ^ , ! ^ " ' " ^ ' m ^ f ""~" '* ' ' ' ' " ' i ' ^ ' ^ remanded. 2 Fair Hou.in,.Fair Lerding 
P-H) <! 2...064, HUD Secretary Ort. 20. 1993) (reversing .UJ", disparate impart analvsis, and entenngjudgment 

f..rcharKinKparty).onMm/r.™,„,i.HUDAU.Nos.()8-92-,>010.Undl)8-92.0011-lfHUDAUDec 17 199.37fthird 
initial decision nn n'mand). 

S-. HUD V Mountain Side Mobile E.staies. 2 Fair H..u,,.n«.F«ir L.-ndin« • P.tt, 1 25.iMH. at •25.46.S-h6 . HUD \ U 
uunf IM. 199.(MinitiaJ decisior .JO r>!mand). 

HUD V. .Mountain Side Mobile Estates, 2 Fair Housing-Fair Lending . P.H) 1 25.;J,S3 at 25,493. 

HUD V. .Mountain Side Mobile Estates, HLDAU Nos. ;a.92-()01().I and n« .^ . , ^ ) lM. «i y.io ^HtT) Secrvtary 
'A-t 21), 1993)'decision and iirderi. ' 
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or under an effects test or disparate impact 
standard."**' . 

The Secretary's Role in 
Litiigating Complaints 
Secretary-Initiated Complaints 

In addition to providing an administrative 
mechanism for individual's complaints, the 
FHAA also empowered the Secretary ofHous­
ing and Urban Development to file a com­
plaint on his own behalf**̂  The filing of such 
complaints has been delegated to the Assis­
tant Secretary for Fair Housing and Equal 
Opportunity.**-' Although it appears that the 
FHAA does not require Secretary-initiated 
complaints to be filed within a specified stat­
utory period, HUD regulations require the 
Assistant Secretary to file a'complaint within 
1 year ofthe occurrence cr termination ofthe 
alleged discriminatory housing practice."^ 

Under the regulations, ffUD may investi­
gate instances of suspected housing discrimi­
nation without first receiving a specific com-
plaint.**"̂  Such an investigation may 
eventually lead to the filing of a Secretary-
initiated complaint.'"*' Commenters on HUD's 
proposed regulations objected to the provision 
requiring written authorization of such inves­
tigations by the Assistant Secretary, arguing 

that it was impracticable and would cause 
delays. The commenters advocated delegation 
of the authorization to regional offices. HUD 
responded that in the absence of a complaint, 
the involvement of the AssisUnt Secretary 
would work "to ensure that sufficient grounds 
for investigation exist and to ensure the effi­
cient utilization of resources,""' while stating 
that eventually such delegations to regional 
offices would take place "as the Department 
develops uniform intemai standards to gov­
em the initiation of investigations and gains 
experience with HUD-initiated investiga­
tions ,'"*" 

Such delegations have not yet taken place, 
nor has HUD published any guidance as to 
what is properly the subject of a Secretary-in­
itiated complaint. What instruction exists on 
the topic is in the form of directions to the 
regional offices to forward suggested com­
plaints to headquarters, with very modest re­
sults.**̂  

The regulations also state that the Assis­
tant Secretary may employ systemic process- • 
ing for any complaint whenever she "deter-
mines that the alleged discriminatory 
practices contained in the complaint are per­
vasive or institutional in nature, or that the 
processing of the complaint will involve com­
plex issues, novel questions of fact or law, or 

51 HUD Uniriod Agenda fi.r FHEO, <1621 Discriminatoiy Condurt Uiider the Fair Housing Art (FR-3534), 58 Fed. ' 
RcK. .̂ 6.445 (1993). .-MthouKh OGC could not reveal the details ofthe proposed regu laiions. Associate General Coun­
sel Can.le Wilson indicated that she believes the regulations will merely codi^ the position that HUD has advanced 
since the inceptionof the FHA amendments. See Carole W. Wil.Hon, Assodate General Counsel for Equal Opportu-
niiy and Admini'strative Law, U.S. Department ofHousing and Urban Dev'elopment, interview in Waalungten', 
D.C, Dec. 15, 1993 (hereafter du-d as Wilson, HUD OCJC December 1993 interview). 

52 42 U.S.C. § 361()(a).aM'1988). 

•vl .=14 Fed. Reg 13,121 ' I9H9);-.sve 24 C F.R. § 103.15 (1993). 

S4 24 C.F.R. Ho:fl5'1^93). .S't-pa/.*) Schwemm,L<jtt'a/«iI,iri^a/ujn, § 24.4(1-, p. 24-9. 

s5 24 C.F.R. Ml)3.2()()(b)i 1993). 

•-6 Id.-

an 

24 C.F.R. Ch. I . .Subch. .V App. I . p >̂.S3 ' 1993)'Preamble u> Final Rule Impiemcnt;-
Art tif 19H8). ' 

Id. at 9.i4. - -

See i:hap.'ri. 
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will affect a large number of persons."*' This 
determination may: 

be based nn the face nf the cnmplaint or nn informa-
tion gathered in cnnnectinn with the investigation. 
Systemic investigatinna may Incus not nnly on doc­
umenting facts involved in the alleged discnmina­
tory hnusing practice that is the .subject nf the 
cnmplaint, but also nn review nf nther polides and 
prnceduref related tn matters under investigatinn, 
to make sure that they also cnmply with the nnn-
discrimination requirements nf the FHAA*' 

The provision for Secretary-initiated com­
plaints apparently hasbeen little used to date. 
In fact, only eight such complaints have been 
filed since March 1989, when the act took 
effect.*" Of these, five were allegations of dis­
criminatory advertising against families with 
children; one was an allegation of race dis­
crimination; and two involved the construc­
tion of buildings inaccessible to the handi­
capped. 

The allegation of race discrimination was 
referred to the Justice Department as a pat­
tern and practice case, and subsequently re­
solved through a conserit decree.*̂  

Of the five advertising cases, two allege 
discriminatory advertising by the publishers 
of telephone yellow pages.^ The first, against 
Southwestern Bell, was filed January 15, 
1993, and has not been resolved; accordingto 
HUD's database, it is open in the regional 
FHEO office.'*^ The other, against US West, 
was filed and condliated virtually simulta­
neously in November 1993, but the terms of 
the condliation agreement, have been kept 
secret by the parties.** Condliation agree-, 
ments are to be made public except when the 
parties request nondisclosure and when the 
"Assistant Secretary determines that disdo-
sure is riot required to further the purposes of 
the Fair Housing Act 
, Of the remaining three advertising cases, 
one was filed against a real estate firm,^ one 
against a tricounty multiple listing service 
and its member real estate assodations,*and 
one against a condominium development"" 
The two real estate cases, filed in March 1993, 
are also reported as open in regional FHEO. 
Only the condominium case, filed in Septem­
ber 1992, has been charged, and the charge 
was issued in December 1993. The portion of 
the complaint involving the condominium 
homeowners association was condliated in 

90 24 C.F H. 5 l()3.2l)5(1993). 

91 Id. 

(hereafter cited as Pratt letter) Commission on Civil Rights. Dec. 21, 1993 

93 U.S. V. Anzona Oddfellow-Rebekah Hous , No. Civ 91-802 PHX WPG (D Ariz Mar 2 1992) 

95 Pratt letter. 

96 Ihid. 

•'•.' 24 C.F.R. §103.:i:to.hH 1993). • 

9« Guarraia v. Un^e, HLT) No. 03-93.M29-^, ^HirD Secretary Mar. 9. 1993. (HUD.9()3 Complamt): 

99 Guarraia v. K^rner, HUD No. 03-93-0430-8, (HUD Secretary Mar. 9, 1993) ,Hn)-903 Complamt). 

1(» Man-sfield v. Indian Summer Horneowners Ass'n HUD No 09 92 1797 Ji (UT TIC r , „ 
Oimplainl).' 97-8. (HLT) Secretary July 20,1992)(HUD 903 

164 



January 1993, prior to the charge."" The con­
dliation agreement provided that the home­
owners association would carry oat a variety 
of affirmative marketing activities and place 
$5,000 in escrow, to be used to constriict a 
children's playground and swimming' pool, 
with any excess to be contributed to a non­
profit organization serving children's heeds. 
The remciining portion against the develop­
ment company and its owners is the subject of 
the charge and is now in Federal district 
court"''' as a result of an election. 

The remaining two Secretary-initiated 
cases concern application of the accessibility 
guidelines to new construction. The first such 
complaint was filed in May 1992,"" and is 
reported open in FHEO headquarters.'"* It 
alleges that new construction covered by 
FHAA violates the law by failing to provide 
wheelchair accessibility and grab bars in 
bathrooms. 

The seccind accessibility complaint is the 
only case to date to be charged and completely 
resolved through the administrative pro-
cess;'?̂ ^ The complaint was filed September 
26, 1991;'"^ a charge was issued December 5; 
1991;"'^ and a consent decree was issued April 
28, 1992.'"* ~ 

In all, only one of three cases resolved can 
be said to demonstrate HUD's determination 
to use the secretarial compliaint process to 
send a signal about its commitment to enforce 
Title VIII, because it is the only case to be 
publicly resolved with HUD's participation. 
Of the other two cases, as noted above, one 
(Oddfellows) was referred to the Justice De­
partment and the other one (US West) pri­
vately conciliated. The latter is particulariy 
troubling, since US West is a large corporation 
whose activities are closely monitored by oth­
ers in the telecommunications industry as 
well as by the investment community, and its 
acquiescence to a given remedy could send a 
strong signal to other companies similarly 
situated. 

Secretarial Review 
The FHAA allows the Secretary to review 

initial decisions of ALJs with respect to all 
findings of fact and conclusions of law, and to 
issue final decisions. '"̂  In issuing a final deci­
sion, the Secretary has great latitude to af­
firm, modify, or set aside, in whole or in part, 
the initial decision of the ALJ."° In addition, 
the Secretary may send the initial dedsion 

. Wi 

1(6 

lOti 

IU7 

.Mansfield v. Indian Summer Homeowners Ass'n, HUD No. 09-92-1797-3, (HUD Secretary Apr. 20, 1993) (condh­
ation agreement). The agreement was signed by the respondent Jan. 6, 1993, and by Leonora Guarraia, General 
Deputy Assistant Secretary for Fair Housing and Equal Oppoi=tunity Apr. 20, 1993. 

U S. V. Briglcy (D A/ . i ; see DOJ commenls, allaehment, p. 2. 

Mansfieldv. Sundial Apts. HUD .No. 10-92-0340-8, (HUD Secretary May 19, 1992) (HUD-903 complaint). 

Pratt letter. 

.Mansfield v. Shawntana Development Corp., HUD No. ()9-91-2l)4H.3, (HUD Secretary Sept. 26, 1991) (HUD 903 
complaint). 

td. 

.Mansfieldv. Hansen, HUDAUNo.09-91.2048.3,iHUDSecretary Dec. ,5,1991)(determinalionofrea3onablecause 
and charge uf discrimination). 

Mansfield v. Hansen, HUD A U No. 09-9 l-204fl-3 (HUD A U Apr. 28, 1992) (am.scnt order). The substance ofthis 
ca.se is discussed in chap. H. 

42 U.S.C 5 :1612(hl< l.^ ' 1988): 24 C:FR. 5 104.930(a)(1993). The A U decision.s are issued after an administrative 
heanoK in accordance with 42 USC 5 3612(g) (1988). For a discussion of the administrative heanng process, see 
chao- 4. 

i4'C.F.R, 5 104-y:i<>'a..i.l993). 
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back to the ALJ on remand for further pro­
ceedings.'" ^ 

On December 9, 1991, the Secretary dele­
gated the authority to review and remand ALJ 
decisions under the FHAA" to the Executive 
Offiirer for Administrative Operations and 
Management"* In practice, the Executive Of­
ficer for Administrative Operations and Man­
agement signs the order returning the initial 
dedsion back to the ALJ on remand,"'^ How­
ever, when the Secretary issues a final deci­
sion, the opinion is written and signed by the 
Secretary's Chief of Staff. Although the FHAA 
regulations and delegations do not contain an 
offidal designation of authority to the Chief of 

Staff, the designation appears under the gen­
eral provision for Secretary review found in 
the Department ofHousing and Urban Devel­
opment Act (HUD Act)."* Assodate General 
Counsel Carole Wilson surmised that the Sec­
retary delegated the FHAA review authoritv 
to the executive officer simply tb maintain 
procedural continuity through a nonpolitical 
career position, while designating to the Chief 
of Staff all of the Secretary's authority under 
the HUD act to write and issue the siibstan: 
tive policies of the agency, 

The FHAA Secretary review process is con­
sistent with the agency reviiaw process con-, 
templated by the Administrative Procedures 

111 Id. The Secretary, or his designee, is required lo serve the final order on all parlies and aggrieved persona within 
30 days of the date ofthe inilial A U deasion. 24 C.F.R. 5 104.930(a) (1993). I f the Secretary does not issue a final 
dedsion within the 3()-day time period, theimtial dedsionof the AU.shall bc deemed the final dedsion effective as 
of 30 days after the issuance of the A U s inilial dedsion. 24 C.F.R. } 104.930Cb) (1993). 
If the Secretory remands the initial dedsion, the AU hasupto60days trom the dateof theSecretary's remand order 
lo issue another dedsion on remand. 24 C.F.R. } 104.930(d) (1993). However, in the event that it is imprartical for 
an AU to issue a dedsion on remand within 60 days, the AU niay delay the decision after notiiying all the parties, 
the aggrieved persons, and lhe Assistant Secretary oflhe reasons for the delay. Id 

112 56 Fed. Reg. 65,740(1991). 

iin See. e.g.. HUD v. Holiday .Manor E.slaU-s Club, Inc., HUDAU No. 05-89-0533-1 (HUD Secretary Dec. 23. 1991) 
(remand order). 

114 The HUD.art includes a general provision for secretarial review of all determinations, orders, or interim rulings of 
• HUD hearing officers; 42 U.S C. }'3535(d) (1988). Under the HUD art regulations, any party may request review 

•if determinations or orders of HUD hearing officers by filing a written petition wiih the Secretary within 15 days 
of receipt ofthe determination or ruling. 24 CS.R. i 26.25(a)( 1993). The Secretary, or the Secretary's designee, haa 
discretion to grant dr deny the petition for review, which is limited to review of the fartual record produ;:ed before 
the hearing officer. W. § 26.25(e). Certain interlocutory rulings may alao be petitioned within 10 days of their issu­
ance. Id. i 26.26. Pursuant to the HUD act regulation)!, the Secretary designated the counselor to the Secretary, and 
subsequently the Chief of SuiT, u> exercise ail review powers under the HUD act. See 57 Fed. Reg. 9426 (1992) and 
57 Fed. Reg. 20,125 (1992). To date; Secretary Cisneros has continued the designation ofthe review authority to hia 
Oiiefof Staff, Bruce Katz. 
In the delegation of authority to the chief of staff, HUD indicated that the delegation applied, in addition to named 
hearings, to other hearings required by 8te;jte or regulation, to the extent the rules are not inconsistent with the 
rules'under the HUD art. 57 Fed. Reg. 20,125 (1992). Thus, a pany affec^d by a HUD A U dedaion may petition 
for review of that dedsion under the FHAA, aa long as the FHAA secretarial review proceaa is not inconsistent with 
the HUp art process. 
Despite the apparent crossover in delegations and designations, HUD suited in iU commenta that neither the Gen­
eral Counsel nor the A U s thus far have looked to the Part 26 regulations aa governing Part 104 hearings. According 
uOGC^he assumption haa been that the Part 104 regulations are the only regulations that directly apply to auch 
hearings, though other Departmental regulations may be looked to for nonbinding guidance Thua, the General. 
Counsel's office would consider it an open question that has yct'to be reached whether the Part 26 regulation on in- ' 
Ujrlocutory appeals applies to proceedings under Part 104." HUD Comments, p. 11. This issue may require recog. 
.Tiiion from OGC because the FHAA appears to permit broader secretarial review than the HUDnrt's factual record 
'limitations. 

115 Wilson. HUD OGC December 1993 intervi-*. 
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Act (APA)."" Under the APA, agency heads 
are not required to defer to the factual find­
ings of the ALJ in the same way that an 
appellate court must defer to a trial judge's 
factual determinations. In fact, the APA 
states that 'on appeal from or review of the 
initial decision, the agency has all the powers 
which it would have in making the initial 
dedsion except as it may limit the issues on 
notice or by rule."''' Thus, the HUD Secretary 
may overturn an ALJ's factual and/or legal 
.'leterrniiiations. 

In practice, the Secretary reviews both the 
factual record and issues of law.' This broad 
power to review ALJ decisions is particulariy 
significant because it allows HUD greater lat­
itude in setting policy through the administra­
tive adjudicative process. In addition, the Sec­
retary review process, unlike judidal review, 
does not require the involvement of DOJ."® 
To date, the Secretary has remanded six ALJ 
initial dedsions and issued final dedsioris in 
four of them. '^'' In all six cases, OGC, ser\'ing 
as both the charging party on behalf of the 

116 5US.C . «.i51-.S59,.701-706. 1305, 310=. 3,'i44, 4301, 5:13.5, .5372,7521 (1988). 

117 Id. i 557(b.. ; 

118 Compan-In Bobbie Burris. 2 Fair Housing-Fair Lending (P-H) -J 25,060 (HUD Secretary June 23 1993) 

^ 2Tf,;7!mmTr"r"M'"o T " ^ " " ^ ' ' ' ' ' ' ' remanding. HUD v. Aylett, 2 Fair Housing-Fair Unding (P-H 

' r V . . . • decision on remand), r^man^,/, HUDAU No. 08-90-0283-1 (HUD Sec-
n^tary Nov. 19 1993, (decision), oa ..̂ eccnd remand. HUDAU No. 08-90-0283-1 (HUD A U Jar. 5 1994) (imUd 
decision on s<.,:ond remand), affd. HUDAU No. 08-90-0283-1 (H^JD Secretary Feb. 4. 1994); ^ 

HUD V. Mountain Side Mobile Estates, 2 Fair Housing-Fair Lending(p:H)'125,053(HUD Secreian-July 19 1993) 
revg and remanding. 2 Fair Housing-Fair Lending (P-H) 1 25,048 (HUD A U June 18, 1 9 9 3 ) S ^ d e d ; i o n on' 

' " fh . F I V ' " ' ' T ' ' l ^ ^ ' ^ ' - o f Understanding brtweê n DOJ and HUD Concermng Enfon:ement of 
the Fair HousingArta.sAmendedby the Fair HousmgAmendmentsArt 7, 1990,p l ( h e , ^ X a t e d 
as .Memorandum of Undcrsuoding), For a discussion of DOJ's rolci , the ,udiaal .review proofs leeThap: 11 

S ' ^ ' ^ l " " / " ; ' I-nding (P-H) 1 25,055 (HUD A U Sept. 3, 1993) (initial decision) 

i!;manS: Housing-Fair Unding (P-H) 1 25,061 (HUD^ A U .Vov. 15, 1993) (initial deas^a Tn 

fn/r..l°rH " ^ " " " f ^ ' " ' « " " ' " " « - ^ " ' ' Unding (P-H) -J 25,050 (HUD Secrela,^ June 23,1993) (remanded order- • 

Oct 21 S „ deci.,ion),on remand. HUD v. AyleU, 2 Fair Housmg-Fair Lending (P-H) 125.060 (HLT) A U 
(Jet. 21, 1!«3) (initial decision on remand,, remandni. HUDAU No, 08.90.0283-1 (HUD Secieury Nov 19 1993) 
(decisKm,, -jn .scow/ remand. HUDAU No 08-90-0283 1 (HTm AT I - IQO..V , ^ ^ T J ' 
remand), ^ r . . H U D A U N O . ( . 8 .90 - . )2 r3 -UHSi t r t "L i FT4,1 t i4" ; < - ^ " ^ -

HTO V. .M^niain Side Mobile Estates, 2 Fair Housing-Fair Unding 

. . .^a.^r ,man, I . * . 2Fair Housing.Fa.rUnding(P-H)1 26̂  1 9 9 ^ ^ 1 d e i o n on 
mand), on secn^l remand. 2 Fair Housing-Fair Lending (P-H) 1 25,057 (HUD AL,f Sept. 20. 1993 (^Tnd iniU^l 
dec,sionunremand),re<.Wa.c/™^^^ 

' • ^ " " " " ^ ""^ - l ^ n n H JudBmenl for charging party) o T ^ ^ , ^ ' 
HUDAU Nos. 08.92.0010-1 and OS-W-OOIM (HUD A U Dec. 17, 1993) (third m . t ^ decision o ' r fmandT 

HUD V. Holiday Manor Estates, 2 Fair Housmg-F.ir Lending (P-H) 1 25,016 (HUD A U Nov 26 1991) (initial 

decision);r,mon<i.d HUDAUNo. 05.89.)53.3.1(HLT)Secretary Dec.23,1991)(remandorder:^^^^^ 
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complainant and HUD, and as the counsel for 
the Secretary, believed that the ALJs dedded 
incorrectly the cases as a matter of law and/or 
fact. Based;on the procedures followed in 
these six cases', it appears that OGC simulta­
neously files a motion for reconsideration or 
partial reconsideration with the ALJ, a mem-
orandiim in support of the motion for recon­
sideration, and a motion for remand with the 
Secretary.'^' The motions for remand, signed 
by OGC staff, state: ' 

Counsel fnr the SecreUiry hereby moves the Secre­
tary, pursuant to 42 U.S.C. § 3612(h) and 24 C.F.R. 
§ 104.930(ai and (d), tn remand the initial decision " 
for 45 days so that the ALJ may fully ahd fairly 
consider the matters raised iii the mf̂ tion to rocon-
sider.''̂ 2 

Because OGC serves as counsel for the Sec­
retary, it appears that the motion, on its face, 
has the Secretary, in his adversarial capacity, 
requesting a remand from himself, in his ad­
judicative capadty. HUD asserts that, "Vihen 
the Secretary grants a motion for remand of 
an ALJ derision, the Secretary is not request­

ing a remand from himself in his adjudicative 
capacity. Rather, the Secretary, as the agency 
head, is exerdsing his review authority under 
24 C.F.R. § 104.930 (1993), to remand the 
ALJ's initial decision for fiirther proceed-
ings."'^ 

The language of each remand order signed 
by the Executive Officer for Administrative 
Operations and Management states: 

In making thia remand, the Secretary makes no 
determination on the merits.of either the initial 
decision or the motion for reconsideration. Thia 
remand is to allow Respondents the opportunity, as 
provided by 24 C.F̂ R. § 104.450(b), to answer the 
motion for reconsideration, and also to allow the 
ALJ an opportunity to dedde the motion fiilly and 
fairly before his initial dedsion would beenme final 
pursuant to 42 U.S.C. § 3612lh) (1) and 24 C.F.R. 
§ 104.930(b).''•̂ * 

It appears that rather than allowing the ALJ 
to rule on the motion to reconsider, the Secre­
tary requires the ALJ to reconsider the initial 
decision by remand. The practical consider­
ation appears to be that before issuing a final 

denied. 2 .-air Housing-Fair Unding • P-H) 1 25,022 .HUD A U Jan. 21, 1992), on remand 2 Fair Housing-Fair 
Unding.P-H)-;251025(Hl-DAUFeb.21,1992)(initialdeci3iononremand),a/rdinparr.r,ma/w&di«"pGrt 2Fair 
Housinf-f air Unding.(P-H, "J 25,()27'i HXH) Secretary Mar. 23, 1S92) (fmal dedsion); 

HUD v. Dedha.n Hous. .Auth.. 2 Fair Housmg-Fair Lending (P-H) \ 25,015 (HUD A U Nov.15, 1991) (initial ded-' 
.sion), r e r ^ i i e d HUDAU No. 01-90-<>»24-l (HUD Secretary Dec. 13. 1991) (remand order), on nmand 2 Fair 
Housmg-f air LL'nding 1 2.5.023 (HLT) . \ U Feb. 4. 1992) (imlial dedsion on remand); and 

[^ ,^ r ;^ r" -^^^* ' "" ' ' ' "« - ' ' ^ ' "^ ' ' ' ' ' "8*P-"^125 .014(HUDAUNov. l2 .1991) ( im^^^ 
HUDAU Nos. ()5-9()-i)fll2-l and 05-»()43406-l (HUD Secretary.Dec. 12, 1991), on remand. 2 Fair HnusinK-Fai^ 
Unding.P-H) 1 2.5,024 iHlTD A U Feb. 7, 1992) (initial dedsion on remand): . 
See. e g HUD v. Holiday Manor E.states Club, Inc., HUT) A U No. 05^9-0533-1 (Dec. 23,1991)(motion for remand 
ort.-ie administrative lawjudgc's initial dedsion, motionfor partial reconsideration of initial dedsion anaorder, and 
memorandum in support of motion for panial reconsideraiion). . ' 

.Seee.̂  HUD V.Denton. HLT) AU.Nos. 05-90-0012-land(JS-90-O406.1(Dec. lL1991)(HLT)-smotion for r e ^ ^ ^ 
of the administrative law judge's initial decision). 

123 HUD Comments, p. l i . 

'24 See. e.g.. nUD v. Holiday Manor Estates CI- ^, Inc., HLT) A U No. 05-89-0533-1 (Dec. 23,1991) (orderj although 
the regulaiions permit a 60-day remand periou. the Secretary, to date, haa given the AU845 days to reconsider their 
initial decsions. According to OGC «aiT, the remand period allow, OGC more time to formulate ita ajgnmenta on 
appeal,,ana can ".stop the dock" for up lo 60 days. Carole W. Wilson, Assodate General Counsel for Equal Oppor­
tunity and Administrative Law, US. Department ofHousing and Urban Development, intenriew in W«ihington 
D C , July 2. 1993 (hereafter dted as Wilson, HUD OGC July 1993 interview) 
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