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Letter of Transmittal o : .

" The President
The President of the Senate
The Speaker of the House of Representatives

Sirs:

The United States Commission on Civil Rights transmits this report, The Fair Housing
Amendments Act of 1988: The Enforcement Report, to you pllxrsuan_t to P.L. 98-183, as
amended. - : ' ’ . " o '

" Study after study has shown that barriers to fair housing continue to persist. On January
17, 1994, President Clinton emphasized the importance ofafﬁrmatlively furthering fair housing
by issuing Executive Order No. 12,892 to strengthen the coordination and implementation of
fair housing policy in all Federal programs and activities. As Pre“sident Clinton stated in his
Memorandum on Fair Housing, “Americans of every income level seeking to live where they
choose feel the weight of discrimination.because of the color of their- skin, -their race, their
religion, their gender, their country of origin, .or because they are disabled or have children.”
Discrimination 'in " housing- perpetuates segregation which in turn results in diminished
educational and economic opportunities for many of our fellow Americans. Housing
discrimination deprives people of much more than shelter; it has a corrosive effect on the
quality of life ard dignity of every person. vt . .

This report stems from the Commission’s commitment to furthering fair housing and its
comprehensive evaluation of the implementation and enforcement of the Fair Housing -
Amendments Act of 1988, The report assesses the fair housing activities of the. U.S.
Department of Housing and 1Jrban Development (HUD) and the U.S. Department of Justice
(DOJ), both of which have a major responsibility to combat housing discrimination.

to HUD to conciliate and resolve allegations of discrimination in their early stages.

In the final pages of this report, we have described our 33 findings and recommendations
in detail.-Our recommendations are aimed at the elimination of problems associated with fair _
housing enforcement and implementation. The following high]ight; some of our key findings:

* Overall, the resources provided by Congress and the President have fallen well
short of the funds needed by HUD and DOJ to implement their new responsibili-
ties. : ' R

* In the vast majority of cases, HUD has not made a cause determination within

~ the 100-day benchmark set by- Congress. Congress clearly expected that HUD
would. reach a conclusion as to reasonable cause within '100 days in most
complaints. . o ; '

¢ Certification of substantially equivalent agencies still lags behind HUD's

.expectations when the FHAA was passed. ' ‘

* HUD has been slow to distribute. Federal grant funds to private nonprofit fair.

housing groups for private enforcement initiatives, testing, outreach, and
. education programs. ! '

* With regard to the new Jurisdictions, the Commission concludes that HUD: and
DOJ. have failed to provide clarity through policy statements on_ novel and
complex issues, such as occupancy codes and prohibited inquiries.

* HUD has lagged in using its.ability to file Secretary-initiated complaints to attack
unique or systemic discrimination and to break new ground in fair hlousing policy.




The Commission calls on Congress and the President, in their crucial leadership roles in
Federal enforcement efforts, to adopt the Commission’s recommendations and to encourage
HUD and DOJ to implement the recommendations. ’ ‘

-~ Respectfully,

For the Commissioners,

) .
. 7 1A z_.} ) e /- . .)
ary Francés Berry '

Chairperson
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[1. Introduction§

ore than 125 years after p_assage' of Re-
construction laws giving African Ameri-
- cans the right to be free of discrimina-

tion in the possession and disposition of-

property, and more than 25 years after pas-
sage of the Federal Fair Housing Act of 1968,
discrimination continues to be a serious bar-
rier to the full enjoyment of rights due to all
persons who call our country their-home.

The U.S.-Commission on Civil Rights has
monitored fair housing enforcement from its
inception. In its report, The Federal Fair
Housing Enforcement Effort (1979), the Com-
mission advocated creation of an Equal Hous-
ing Administration within the U.S. Depart-
ment of Housing and Urban Development
(HUD), administered by the Assistant Secre-
tary for Fair Housing and Equal Opportunity,
to handle individual complamts of discrimina-
tion. The administration was intended to be
autonomous in order to focus attention on fair

housing. In addition, the Fair Housing Admin- - -

istration was designed to eliminate conflicts
of interest resulting when HUD program offi-
-cials, charged with assisting public housing
authorities and the private housing industry,

-also supervised the fair housing staff charged

with enforcing fair housing laws in those pro-
grams. In addition, the Commission urged the
adoption of amendments to fair- housing law
that would enable the Secretary of HUD to
initiate complaints; to accept third party com-
plaints; and to hold hearings and i issue cease
_and desist orders, including “the power to
order ail equitable relief, including affirma-

tive action, goals and txmetables and such :

other remedial steps as are necessary for ef-
fectuation of the act.” .
In the mid- 19809 the Commission held two
consultations with various fair housing ex-
perts. These consultat.lons are summarized in

. the reports, Issues in Housing Discrimination

(1985)-and A Sheltered Crisis: The State of
Fair Housmg in-the Eighties (1983). The Com-
mission also produced two directories of fair
housing organizations, Directory of Private

'Fair Housing Orgaenizations (1986) and Direc-

tory of State and Local Fair Housing Agencies
(1985). Additionally, the Commission pub--
lished An Annotated Btbhography on Selected
Fair Housing Issues.

Most recently, the Commission 1ssued the
report Pmspects' and Impact of Losing State
and Local Agenczes from the Federal Fair
Housing System[ in September 1992, which
assessed the consequerices of the failure of
State and local jurisdictions to meet the re- _
quirements for processing fair housing com-
plaints contained in the Fair Housing Amend-
ments Act of 1988. Finally, the Commission's
State Advisory Committees have published
numerous reports on fair housing issues.

Measuring the Problem

The persistence of racial prejudice has been -
measured by a variety of studies in, recent
years that compare the treatment of ﬁrospec-

. tive buyers and renters of different back-

grounds. Such studies have shown substan-

. tial ongoing discrimination. According to one

study performed for HUD, African Americans
and Latino Amencans have at least a 50 per-
cent chance of faEmg dlscnmmatnon in the :

I 42US.C.§§ 36013619 (1988). Alao called Title VIII of the Civil Rights Act of 1968.
2 U.S. Commission on Civil Rights, The Federal Fair Housing Enforcement Effort (Washington, D.C.: 1979), p. 235.

T




rental and sales markets. The likel-i_hood that

they will face discrimination in any given en-

counter ranges from 56 percent to 59 percent.’
Discrimination in mortgage lending mar-
kets has also been the subject of recent stud-
ies, most notably one conducted by the Federal
Reserve Bank of Boston. In this study, an
analysis of thousands of actual conventional
mortgage applications concluded that: .

Even after controlling for financial, 2mployment,

" and neighborhood characteristics, black and’

Hispanic mortgage applicantain the Boston metro-
politan area are roughly 60 percent more likely to
be turned down than whites. This discrepancy
means that minority applicants with the same eco-
nomic and property characteristica as white appli-

- cants would experience a denial rate of 17 percent

rather than the actual white denial rate of 11
percent. Thus, in the end, a statistically significant
gap remains, which is associated with race.

. : o

A 1990 study by the Fair Housing Council
of Greater Washington examined racial dis-

~ crimination in the rental housing market. The
 study surveyed 200 rental properties in Wash-

ington, D.C., ard its Maryland and Virginia
- suburbs, and'fm’md: ‘ .

+1). .. black homé seekers may expect to be treated
less favorably than their white counterparts more

. than 60 percent of the time they visit apartment

rentalofficesin cel;'tain neighborhoods in the Wash-
ington metropolitan area; and '

~ 2) the results of .ﬁ,ye years of testing studies con-’

ducted by the Fair Housing Council suggest litile

- change in the opportunities for black home seekers _

in certain areas of the metropolitan area. While "
housing discrimination has become more subtle,’
unfortunately, it persists in all of the areas tested
by the council.” - '

Given the audits and other study results, it

‘is clear that invidious discrimination contrib-

utes heavily to housing segregation and racial

isolation. Research from the 1980 census indi-

cated that, among the 15 largest predomi-

nantly African American neighborhoods, the
average degree of segregation was 78 per- .
cent.® In Chicago, for example, the amount of

~ segregation was 88 percent for African Ameri-

cans, 64 percent for Latinos, and 44 percent
for Asians.” The percentage of blacks livingin

|

3 Margery Austin Turner, Raymona J. Struyk, and John Yinger, Housing DLscriml';l.lation Study—Synthesis, (Wash-
ingwn, D.C.: U.S. Department of Housing and Urban Development, 1991), p. 36.

4 Alice H. Munnell, Lynn E: Brown, James McEneaney, and Geoﬂ’rey M.B. Tootell.-[ “Mortgage Lending in Boston: In-
terpreting HMDA Data,” Working Paper Series No. 92.7 (Federal Reserve Bank of Boston: October 1992), p-2.The
Boston study has been criticized and defended by a variety of social scientista. For criticism, aee Gary Becker, “The
Evidence against Banks Doesn't Prove Bias, Business Week, Apr. 19, 1993, p. 18 Peter Brimelow and Leslie Spen-

cer, “The Hidden Clue,” Forbes, Jan. 4, 1993, p-48;and Ted Day and S.J. Liebowitz, “Mortgages, Minorities, and Dis-
crimination,” unpublished paper, Dec. 165, 1993. For defenders, see. George C. Galster, “The Facts of Lending
Discrimination Cannot Be Argued Away by Examining Defauit Rates,” Housing Policy Debate, vol. 4, no. 1, pp. 141~

146; Stephen Cross, *Discrimination Studies: How Critical Are Default Rates?" plaper delivered at Home Mortgage
Lending and Discrimination: Research and Enforcement Conference, U.S. Department of Housing and Urban De-
velopment, Washington, D.C., May 18, 1993; and James H. Carr and Isaac F. Megbolugbe, “The Federal Reserve

Bank of Boston Study on Mortgage Lending Revisited,”

Journal of Housing Research, vol. 4, Issue 2, pp. 277-313.

5 . The Fair Housina' Council of Greater Washington, Race Discrimination in the Rzlntal Housing Market: A Study of
the Grenter Washington Area. 1990, (Washington, D.C.: Fair Housing Council of IGreawr Washington, 1990), p. 3.

6  U.S. Congress, House, Committee on the Judiciary, Fair HouamgAnundmnuA;l of 1988, 100th Cong., 2d sess.,
H. Rep. No. 100-711, p. 16, reprinted in 1988 US.C.CAN. 2173, 2177 (hereafter cited as FHAA House Committee
Report). The cited authors used the term “settlements” to refer to places where!the largest absolute aumbers of
African Americans live (not aecessarily places with the highest concentrations.) . '

7 Ibid.




~ areas where they made ap 60 percent ur more.

of the residents decreased from 57.9 percent
in 1980 to 51 percent in 1990, according to one

. study'." l : -
A study of sélected metropolitan areas con-
ducted for USA Today using 1990 census data
~ shows that the majority of the Nation’s 30
million African Americans are as segregated
now as they were at the height of the cjvil
rights movement in the 1960s.° Asian and
Latino segregation also grew during the
1980s, although at considerably lower rates. !°
Finally, a study.covering the entire United
States comparing racial and ethnic concentra-
tions at the neighborhood level showed that
51 percent of blacks lived in areas with a 60
percent or higher concentration of blacks,
down somewhat from 57.9 percent in 1980,
and 33.9 percent of Hispanics lived-in areas
with a 60 percent or higher concentration of
Hispanics, ap slightly from 30 percent in
1980."' Conversely, 84.5 percent. of nonblacks
Jived in neighborhoods less than 10 percent
black in 1990, down from 87.5 percentin 1980,
while 74.1 percent of non-Hispanics lived in

neighborhoods less than 5 percent Hispanic in
1990, down from 81.1 percent in 198012
Study after study has shown that segre-
gated, mostly low-income neighborhoods are
far more likely to have below average educa-
tional. medical, a:id recreational facilities and
poor Lublic services, such as trash pickup,
police and fire protection, and public transpor-
tation. These factors all exact enormous social

“costs in lost earnings and productivity, in-
- creased incarceration rates, greater reliance

cn government-funded welfare programs, and
increased alienation from the political and
cultural mainstream of the Nation.”® '

Housing discrimination and segregation
distort the operation of urban housing mar-
kets, artificially inflating rents and house val-

. uesin some neighborhoods while contributing
to disinvestment and decline in'others.! Fur-
" ther, evidence'indicates that employment op-
_ portunities are expanding faster in the sub-
-urbs—which are predominantly white—than
in central cities, where most African Ameri- -
“can and Latino neighborhoods are located, !5

In addition, public schools in affluent subur-
ban jurisdictions offer substantially better -

1

v

'8 David. Judkins, James Maasey, ard Joseph Waksberg, “Patterns of Resiidenlia.l Concentrations by Race and -
- Hispanic Origin,” unpublished report dated December 8, 1992, p. 6. Judkins and Waksberg are with Westat, Inc.,
and Massey is with the National Ceater for Health Statistics. The views ex]'.)ressed are those of the authors.

9’ U.SA Today. ‘Segiegaiion:-WaUs Between Us,” Nov. 11, 1991. T
16 Ibid. L ' S
lé . Judkins, et al., “Patteras of Residential Con;:entratiou.' p-5 -

'.l2 Il;id., p. 8. - S

13 See, for example. Gunnar Myrdal, An American Dilemma: the Negro Problem and Modern Democracy, (New York:
Harper, 1944); Jonathan Kozol, Death at an Early Age: the Destruction of the Hearts and Minds of Negro Children.
in the Boston Public Schools, (Boston: Houghton Mifflin Company, 1967); William Julius Wilson, The Declining Sig-
nificance of Race: Blacks and Changing America, (Chicago: University of Chicago Press, 1978); William Julius
Wilsun, The Truly Disadvantaged: the Inner City, the Underclass, and Publicszlicy. {Chicago: University of Chicago
Press, 1987); Andrew Hacker, Two Nations: Black and White, Separate, Hostile. Unequal, New York: Charles

- Scribner's Sons Publishers, 1992); and William P. O'Hare, "America’s Minorities—the Demographics of Diversity,”
Population Bulletin, vol. 47, no. 4, December 1992, See al36, Report of the National Advisory Commission on Civil
Disorders ‘Washington, D.C.: U.S. Government Printing Office, 1968). .

14 Turner. “Discrimination in Urban Housing Markets: Lessons froﬁ: Fair Housing Audits,” Housing Policy Debate,
vol. 3, no. 2, p. 187. ! . : . Co

15 Ibid.




education than many central-city schools.'®In

short. housing discrimination-deprives people

~ of much more than shelter. It has a corrosive

~ effect on their quality of life and general well-
being. ' o

The Federal Role

The involvement of the Federal Govern-
ment in housing discrimination has gone
through a tremendous evolution over the
course of the 20th century. The Government
did net shift easily from active promotion of
' racial segregation and discrimination through
the first half of the century to legislatively
driven reversal of those pasitions beginningin
the early 1960s.!” It took place as a result of
landmark legislation designed to end discrim-
ination in the rental and purchase of housing.

* Executive Order 11,063 (signed by President -

John F. Kennedy in 1962), Title VI of the Civil
Rights. Act of 1964, Title VIII of the -Civil
Rights Act of 1968, section 109 of the Housing
- and Community Development Act of 1974,

and the Equal Credit Opportunity Act of 1974
(amended in 1976; attempted to eradicate, |

~with varying degrees of success, certain as-
pects of housing discrimination.

. Executive Order 11,063 outlaws discrimi-
nation based upon race, color, religion, sex, or
national origin with respect to the sale, leas-
ing, rental, or othe: disposition of residential
property in féderaily owned, operated. or as-

5 Ibid

4

1

* sisted housing.'® Title VI of the Civil Rights

Act of 1964 prohibits discrimination in pro-
grams or activities receiving Federal financial
assistance from a loan or grant, but expressly
excludes ﬁ'onﬁ coverage financial assistance
provided solely through insurance or guaran-
tee.'® As originally enacted, Title VIII of the

- Civil Rights Act of 1968 protected individuals
from discrimination in the sale or renta] o .

housing, with limited exceptions, on the basis

- of race, color, religion, national origin,? or by

amendment in 1974, sex.?! Section 109 of the
Housing and Community Development Act of
1974 “prohibits discrimination in programs
and activities funded under Title I of the act
establishing the community development
block grant program administered by the De-
partment - of Housing and Urban Develop-
ment."?? The Equal Credit Oppoartunity Act

- makes ‘it unlawful for creditors to discrimi-
~nate against any-applicant with respect to any

aspect of a credit transaction, including any
mortgage transaction, onthe basis of race,
color, religion, national origin, ‘sex, marital
status, age (provided the applicant has the
capacity to contract), or because all or part of
the applicant’sincome derives from any public
assistance programs.® S
These laws laid the foundation for an as-
sault against housing discrimination in al-
most all of its'forms. Putting laws on- the
books, however,is only the first step. Without

7 Manin F. Soane, Federal Housing Policy and Equal Opportunity,” A Sheltered Crisis: The State of Fair Housing
in tie Eightes (US Commission on Civil Rights: Washington, D.C., 1983), pp. 133-34. :

18 Exec Order No. 11963, 3 C.F R. 652 (1962); as arended by (among others) Exec. Order No. 12,259, 3 C.F.R. 307

(1961), repnntec in 42 U.S.C. § 3608 (1988).
19 42US.C. §200024(1988).
> Id §3604.

'

21 Id and Hounng and Commnnity Development Aa.-\ﬁxendmenta to the Fair Housing Act of 1974, Pab. L. No. 93—
l: I

. 383.%808(bx1), 88 Stat. 633,725 (1974).
‘2 42US.C. § 5309t 1988).

23 US Comm'n'aion oaCivil.R:'ghu. The Federal Fawr Hous

1

wng Enforcement Effort (Wnnmgmn. D.C.: 1579). p.2. The

. statute also proscribes discrimination basedon the #ood faithexercise of rights p:mvibd underthe Consumer Credit
Protection Act. 15 US.C. § 1691(aX3)( 1988). E .




consistent, sustained enforcement, no law de-
_signed to overcome individual or group dis-
.- crimination can work a3 created. However,
over t.me civil rights enforcement weakened.
Throughout the 1980s, HUD emphasized vol-
untary compliance as the. principal mecha-
nism for enforcing Title VIIL.?* Given the dem-
onstrated persistence of the sociological and
racial biases that underlay discrimination, re-
lying primarily on voluntary comphance was
doomed to fail.
To provide. HUD with real enforcement
- power, Congress enacted the Fair Housing
Amendments Act of 1988.%° Prior to the 1988
amendments, HUD could only investigate 2nd
conciliate housmg discrimination complaints.
HUD had no power to enforce. the law on
behalf of individual complainants. The 1388
amendments changed that:

If conciliation fails and HUD determines that rea-
sonable cause exits to believe that a discriminatary
.housing practice has occurred or is about to octar,
then HUD.can bring the case to a hearing beforean

Administrative Law Judge. Because HUD can on--

tinue to enforce the law if the conciliation is unsaé-
cessful, there is a real incentive for both parties to

"conciliate and resolve the complaint in the early
srf.age.<s.26

Coincidental with the renewal of interestin
administrative enforcement as a means of
. ending housing discrimination against those
" groups protected by the Fair Housing Act of

" . 1968, a national consensus was forming be-

hind a new movement to reverse the isolation
suffered in many areas of life by persons with

mental or physical handicaps. The 1988 .
an..adments made it illegal to discriminate -

24 Sloane. ‘Fed.enl Housmg Pohcy p- 140.

against such persons in the housing market,

frequmng landlords to make reasonable. ac-

commodations to disabled persons seeking
housing. The act also required new construe- .
tion to meet minizzum standards ofaccessx‘.:xl-.. _
ity for the disabled.

Finally, the Federal Government ad-
dressed, for the first time, the difficulty facing

- families ‘with children in securing adequate

housing in the face of restrictions or outright
bans on minors as housing occupants. The
amendments made discrimination agairst
families with chiidren illegal, except when °
housing complexes are restricted to older res-
idents only, as defined in the new law.?’

. New Initiatives

_ Housing discrimination undermines-a fun- -
damental premise on which our free sociegy

rests: that every person, regardless of classor

group background, should have the same

‘right to the rewards of his or her work and

enterprise. Heusing discrimination has elim-
inated that possibility for untold numbers of
Americans, denymg them a chance at their
American dream. Without strict enforcement

‘of fair housing laws, those who suffer discrim-
- ination cannot be empowered to share fullyin

the opportunities that should be open to them -

as a matter of right. _
-This fundamental imperative has recelved

new impetus in recent years. HUD has been

‘the focus of t.he Federal Government's re-

newed interest in combating housing discrim-
ination. Without. an effactive administrative

enforcementmecham%munt.xl 1989, fairhous- -

ing enforceme'n. Iagged behind the fignt

25 The Fair Housing Amendments Act of 1988 (FEAA) amended Title VIII oflhe Civil Rights Act of 1968, also calied
: the Fair Housing Act of 1968 In this repon. i2e terms Fair Housing -\mendmnts An:t. and Title VI are. ned

muerchangeably

26 FHAA House Committee Report, p. 17, 1988 L:C C.AN.2173,2178.

27-- 42 U.8.C. § 3607(b)(1988).




against discrimination in education and em-

ployment, However, during the Bush Admin- .

istration HUD began the task of constructing
a system of enforcement accessible to individ-
ual complainants, and the U'S, Department of
* Justice (DOJ) launched new initiativesin pur-

suing major mortgage lending cases. On Jan.

uary 17, 1994, President Clinton gave new
visibility to fair housing enforcement with the
issuance of an executive order strengthening

the coordination and implementation of Fed- -

eralfair housing policy.?® HUD announced its
intention to issue new regulations on dispa-
rate impact, insurance redlining, and mort-
" gage discn'mina_tiori, and began.implementing

a reorganization plan on April 15, 1994, that .

“will give greater authority to the Assistant

Secretafy for Fair Housing and Equal Oppor-

tunity in supervising the processing of com-
plaints. . o

. Sc’opé 'ahd Meihodoldgy .‘

This report examines the quality of the -

Federal Government’s implementation of the

1988 Fair Housing Amendments, giving spe--

cial atténtion to the system by which HUD
and DOJ investigate and adjudicate individ-
ual complaints. The discussion focuses pri-
marily on the new enforcement mechanisms
created by the FHAA, rather than reexamin-
ing established enforcement methods that

have existed since 1968, such as DOJ’s testing

- and pattern or practice-authorities. Thereport
also examines recent policy issues regarding.

. tion of its interpretation since 1968. The re-
- port analyzes discrimination policy. issues

" that are covered primarily by the FHAA, and’

only touches upon issues that are addressed
by’ other statutes, such as segregation, insur-

" ance redlining, and discrimination in public

" housing and mortgage lending.

|

In creating a new administrative enforce-
ment mechanism, the law imposed.on HUD -
the responsibility of creating a new system of _
receiving, processing, investigating, evaluat-
ing, and litigating complaints. It also called
upon the Seécretary of HUD to initiate com-

plaints on be:half of individuals and to.combat

- Systemic discrimination. And it anticipated

that HUD would set the pace in ¢nunciating
government policy regarding housingdiscrim-
ination. S : _

At the same time, the law continued the
role of DOJ iri filing lawsuits of general public

Importanice and those alleging a pattern or

practice of discrimination, and in litigating " .

challenges to State or local zoning ordinances’

or other land use laws.?® In addition, the law .

mandated DOJ to prosecute complaints where
HUD found reasonable cause and where ej.
ther party elected to have the matter_tried
before a Federal jury.% '

The issues a'rising from any examination of
this process include how effectively HUD is
carrying out its mandate, how well DOJ is
executing its a’dded reapongibiliﬁeq,’ and how

well the two departments are coordinating .

their efforts. In'addition, the report will exam-
ine the difficulties that have been, encoun-
tered, if any, in applying and administering
the statute. - - :

To carry out this study, the Commission

~ conducted numerous interviews with head-

quarters and regional staff at HUD, officials

of State and local fair housing enforcement -

the definition of discrimination andtheevolu- - 8gencies, industry officials, ‘and representa-

tives.of private housing enforcement and ad-
vocacy groups. Staff performed a- statistical
analysis of HUD's complaint database, which
contains detailed information about more

“"than 35,000 complaints filed under the new

law, including :the bases for allegations,
timeframes for processing complaints,land-

f

1

28 Exec. Order No. 12,892, 59 Fed. Reg. 2939 (Jan. 20, 1994).
28 Id §361HgN2XC). '
30 Id §3613(c).




outcomes. The Commission conducted an in-
dependent analysis of HUD. administrative
law judge decisions and decisions made in
cases that reached the courts through the
election process. The Commission also exam-
ined and evaluated numerous internal docu-
ments provided by HUD and DOJ. Finally,
staffreviewed the literature that has accumu-
lated on Title VIII since its effective date.
These activities have afforded the Commis-

sion a unique view of the initiation of an .

important new. phase in fair housing enforce-
ment. The findings and recommendations; -
contained in the conclusion of this report are
designed not merely. to critique the efforts of
those involved, but to strengtnen the opera-
tion of the law with a view toward assisting
all Americans in their efforts to secure hous-
ingfree of the invidious and arbitrary discrim- -
ination that has stained the Nation’s history
and continues to tarnish its future.




2. Backgrond

Fair Housing Law
The Civil Rights Act of 1968

fter public .accommodations, educatxon
and employment, housing dnscnmmatxon
was one of the last major issues tackled

" by thé President. and Congress in the civil ..

rights era of the 1960s. Pressures to act
mounted as a result of several factors: the
ongoing open housing movement, which en-
tailed demonstrations in major American cit-
ies; the difficulties surrounding school deseg-
regation in segregated neighborhoods; and
~ the urban unrest that stemmed in part from
perceived ghettoization.
- In response came passage of the Civil
Rights Act of 1968,' the passage of which was
partially in memory of Dr. Martin Luther
King, Jr., (Title VIII of which became known
as the Fair Housing Act). The act banned

discrimination on the basis of race, color, reli--

gion, and national origin in most housing
transactions. Title VIII of the act enabled the
U.S. Department of Housing and Urban De-
- velopment (HUD) to investigate and concili-

ate complaints of housing discrimination and ,

'authorized the Department of Justice (DOJ)
to file suit in cases of pattern and practice
dlscnmmatwn or in cases of public import-
ance. Finally, it allowed State and local agen-
" cies to process individual complaints filed
with HUD where the Secretary determined
that the State or local law provided rights and

remedies substantially equivalent to those

provided by Title VIII. .

1 Pub.L.No.90-284, 82 Stat. 73.

Although ’I‘ntle VIII made housing discrim-
ination unlawful, it fell short in many ways:

lit]did not prowde the Secretary lof HUD] with any ’

administrative' mechanism for redressing acts of

" discrimination agamst an individual. In addition,

while the Secretary could refer a case involving a
pattern or practice of diserimination to the Attor-
ney General for the initiation of a civil action,
Federal courtsdid not award individual relief to the
victims of discrimination in such cases.?

Private Ehfdrcement

Prior to the 1968 law, a Reconstructlon-era
statute was the only Federal law barring pri-
vate and/or public discrimination in housing.

" The Civil Rxght.s Act of 1866, as reconstituted

and amended,? »; contains two major sections.
Section 1981(a) provides:

All persons within the jurisdiction of the United
States shall have the same right in every State and

Territory to make.and enforce contracts, to sue, be.

parties, give owdence and to enjoy the full and
equal benefit of all laws and proceedings for the.
security of persons and property as is enjoyed by
white citizens, and shall be subject tc like punish-.
ments, pains, penalties, taxes, hcenses, and exac-
txons of every lund and to no other.*

Thxs provmon was mt.ended to guarantee

. equal rights under the law specifically for the

newly freed slaves. It provided broad protec-

* tion of contract rights and mandated equal

legal protections and obligations for all re-
gardless of race:

2 24C.F.R.Ch.LSubch. A, App. I 911,912( 1993)\Prenmble to Fmal Rule Implementing Fair Housing Amendments-

Act of 1988)

3 42 U.s.c._gxssx(lsss).
4 Id. §1981(a).
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Section 1982 provides “All citizens of the
. United States shail have the same ‘right in
every State and Territory, as is enjoyed by
white citizens thereof to inherit, purchase,
lease, sell, hold, and convey real and personal
property. " This section was the first piece of
legislation directed at property and, thereby,
housing rights and clearly included the real
and personal property rights of nonwhite cit-
izens. : _

For over a century, the provisions of the
- Civil Rights Act of 1866 were the only Federal
legislation that “protected” any property
" rights of nonwhites, but they pertained only

to race discrimination and were applied only
to governmental or public action.? In 1968 the
Supreme Court.in Jones -. Alfred H. Mayer
-Co." ruled that section 1982 covered private
discrimination, stating that it “bars all racial
discrimination, private as well as public, in
the sale or rental of property, and that the
statute, thus construed, is a valid exercise ‘of
the power of Congress to enforce the Thir-
teenth Amendment.™ In this rulmg. the Su-
- preme Court recognized that a “person’s
(in]ability to buy property based on race was
a “relic of slavery.

The import ‘of the passage of Title VIII,
coupled with the Supreme Court’s ruling in
Jones v. Mayer, has been summarized as fol-
lows:

5 Id §1982.

8 - Robert G. Schwemm Houszng Discriminaizon: Law and Litigation (New York: Cllrk Boardmln lnd Callnghln..
1991), p. 27-3 (hereafter ciwed as Law and Litigation ). :

7 392U.S. 409(1968).

8 Id ar4l3..

9 Id n-4|43.

10 .Schwemm.lm.candbtigm p. 1-1.

for the first time, the private housing market— ‘

and thereby the/means by which most Americans
secure houmng—-waa subject to Federal laws that
prohibited discrimination. Prior to 1968, the Con-
stitution and other law._ had banned certain forms
of governmental housing discrimination, such as
racial zoning, public housing segregation, and the
enforcement .of racmlly restrictive covenants. It
was not until 1968, however, that the legal tocls
became "available to attack all forms of housing

*, discrimination and that the perind of continuous,

active fair housing litigation began.!®

The iegisiati\}e history of the Fair Housing
Amendments Act of 1988, however, found the

minimal Federal enforcement powers of the

1968 law madequate

Existing law has been ineffective because it lacks
an effective enforcement mechanism. Private per-
sor:s and fair housing organizations are burdened
with primary enforcement responsibility. Although
private enfomment has achieved some success, it
is restricted by the limited financial resources of
litigants and the bar, and by disincentives in the

law itself. The Federal enforcement role is severely

limited.!!

Congress noted that “HUD . . . lacks the
power even to bring the parties to the concili-
ation table. HUD canniot sue violators to en-
force the law, as m other civil nghts laws niz

¢
1

11. "US. Congress, House, Comittee on the <udiciary, Faw Housing AmcndmentaA:t of 1988; 100tk Cong., 2d sess.,
1988, H. Rep. No. 100-711. 5. 16, repruuada 1988 US.C.CAN. 2173, "177(hereaﬁercned as FHAA House Com-

mmee Report).
12 Ihid.
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The role of.DOJ is limited. DOJ may file
suif: : :

... but can do 80 only in cases of a “pattern or
practice” of discrimination. In order to redress the
ordinary individual case of discri mination, the vic-
tim of discrimination must bring a lawsuit in court.

Although private enforcement has achir.ved suc-
cess in a limited number of cases, its impact is
restricted by the lack of private resources, and is

hampered by a short statute of limitatinns, and -
; disadvantageous limitations on punitive damages

and attorney’s fees,!

The Fair Housing Amendments Act
of 1988 - ' : : _
. Passage of a stronger fair housing law with
‘broader coverage and enforcement and ad-

ministrative mechanisms was largely due to -

_the concerns raised by fair housing advocacy

groups and HUD itself. In its 1979 report, The-
Federal Fair Housing Enforcement Effort, the

Commission had also strongly criticized the
weakness of the 1968 act. !4 ) .
‘At the 1987 hearings, former HUD Secre-

“tary Samuel R. Pierce testified on the need for -

a stronger fair housing law:

The enforcement mécham’sm of [Tlitle VIII has

been criticized almost from: the day of its enact-

-ment. Most of that criticism hasbeen-concentrated

- onFederal administratjve enforcement and its lim-
itation in individual cases to conciliation. If the
parties are not willing to conciliate, the Secretary
- - - has no’ authority to go elsewhere. This is an
obvious weakness. . . . .

I have been encouraged by the increasihg role of

State and lbcal-agenciea -+, but I recognize that
there can never be true housing opportunity in this

13 Ibid.

14 US. Commission on Civil Rights, The Federal Faur Housing Enforcement Effort (Washington, D.C.: 1979), p. 230.
15 U.S. Congress, Senate, Subcommittee on the Consti

country until the Federal enforcement powers in
Title VIII have been strengthened. . . . The most

' glaring deficiencyin Title VIllis the inability of the
‘Federal Government to move people toward concil-

iation and have the decision be binding. . .. I feel
strongly that the Secrotary . . . should be empow-

© ered to initiate complaints.'

Advocacy groups also voiced discontent

with Title VIII and lobbied for a more effective. -

fair housing law with a stronger Federal role
in enforcement. Benjamin Hooks, executive

director of the National Association for the
Ad.vancemeqt of Colored People (NAACP), ex-

plained in-his statement:

Many black Americans know that [Title VIII] has

no teeth in it; therefors, although our NAACP
branches receive a number of vérbal complaints
regarding discrimination because of race, most of

"them do not submit written complaints to our
branches, HUD, or to a State or local agency. . ..

The chief defect in the existing fair housing law is
its lack of an'adequate enforcement mechanism . .,
[Olur nation must have a law which authorizes the

‘Secretary of HUD to proceed administratively or

refer the matter'to the Attorney General for action

- in the courts, Under [Title VIII], the Secretary of

HUD is virtually powerless to act against private
discriminators . , . .18 !

Raul Yzaguirre, president of the Nétionai :

Council of La' Raza, also testified that a

stronger law \%vith bilingual outreach was -

necessary:

. i . .
{Tlhe weak enforcgment mechanism in the present
fair housing law may contribute to thelownumbers

of complaints filed by Hispanics. The lengthy pe- |
_riod required to reach conciliation and the lack of
any real redress to the victim may deter Hispanic -

tution of the Judiciary |Commi“ttee. Hearings on the Fair -

Housing Amendments Act of 1987. 100th Cong., 1t Sesa., 1987, pp. 49-50; 52 (hereafter cited as 1987 Senate Sub-
committee Hearing). . ’ : .

16 Ibid., pp. 64-56.
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_ victims from filing complaints. In addition, rental

agents and realtors are aware that they are not
likely to be penalized for practicing illegal houmng
discrimination, and therefore, are not deterred
from discriminating. These factors may limit

confidence within the Hispanic ‘community to- -

‘wards the HUD concm..tmn;arocesa, thus reducing
Ithe number of complamu

In response to these concerns, Congress

rewrote the Fair Housing Act and, in 1988,
passed the Fair Housing Amendments Act

(FHAA).'"® The FHAA established an adminis- _

trative mechanism for enforcing the law,
which could result in the award of damages
and civil penalties for complaints filed with
HUD and tried'by an administrative law

judge. In addition to other damages, civil pen- - |

alties are also available to the Attorney Gen-
eral in cases involving a pattern or practice of
discrimination, issues of public importance,
zoning and land use, and conciliation
breaches.' However, should the complainant,
respondent, or aggrieved person on whose be-
half the complaint was filed elect to have the
charge decided in Federal district court, only
compensatory and punitive damages may be
awarded by that court. The Attorney General
‘may not seek civil penalties in election cases.

~The new law allows individuals to file com-
plaints with HUD,?® and where the Secretary
determines that reasonable cause exists to

i

17 _Ibld p. AL

believe that dliscri'minat.ion has occurred or is
about to occur, he or she must immediately
issue a charge on behalf of the complainant.?! .
The case will be heard in a formal administra-
tive proceedmg before an administrative law
judge,? unless the complainant or respondent
(or an aggrieved person on whose behalf the
complaint was filed) elects to move the case to

" -an appropriate Fec :ral district court.? The
law also empowers the Secretary of HUD to -
' authorize the Attorney General to file a civil
action seeking appropriate preliminary or .

temporary relief, pending fina! disposition of

. a complaint.** Finally, the law authorizes the

Secretary to file complaints of alleged discrim-
matory housing practlces on his own. mma-
tive.2

" In addition to the enforcement provisions

. the FHAA expands coverage to two newly.

protected classes Discrimination against

- handicapped persons is now prohibited,?® as

is discrimination agamst families with cl'nl-

_dren.

The FHAA speclﬁes t.hree important pro-
visions regarding persons with. disabilities.
First, it is unlawful to refuse to permit “at the
expense of the handicapped pérson, reason-

~ able modifications of existing premises occu-

pied or to be occupied by such person if such.
modifications may be necessary to afford such
person full enjoyment of the premises. . ..

!
f

.18 Pub. L. No 1()()—41() 102 Slal 1619 (ondified as amended at 42 US.C. & 3601-3619 3631 {1988)).

19 42US.C §3614(d)(1)'C)11988)
20 Id. § 3610.

21 '_ Id. § 3610(gX2XA).

2 14 §36120b), -

0 Id. §3612a).

24 Id. § 3610cX D).

25 Id. § 3610(aX1XA).

28 Id. § 3604(chD. See chap. 8.

27 Id. § 3604(a)ie). See chap. Y.

28 Id. § 3604M3XA).
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Second, landlords must make “reasonable
- accommodations” in rulés; policies, practices,
. or services to afford persons with disabilities
equal opportunity to use and enjoy a dwelling.
Finally, multifamily dwellings first occupied
after March 13, 1991, must be constructed so
‘asto accommodate persons with disabilities.??
- Persons with disabilities have been pro-
tected from some: forms -of discrimination
since Congress enacted the Rehabilitation Act
of 1973% and, in particular, section 504, as
amended.” The FHAA, through its handicap
provisions,*? expresses a congressional com-
_mitment to end the exclusion and discrimina-
tion of disabied persons and ensure equal op-
portunity for such persons in all aspects of
housing. As the legislative history of the
FHAA notes: . :

[Pleople who use wheelchairs have been denied the

right to (have] simple ramps to provide access, or .

have been perceived as posing some threat to prop-
erty maintenance. People with visual and hearing
. impairments have been perceived as dangers be-
cause of erroneous beliefs .about their abilities.
‘People with mental retardation have been excluded
because of stereotypes about their capacity to live
safely and independently. People with Acquired
Immune Deficiency Syndrome (AIDS) and people

'

29 Id. § 3604(1XINC). .

who test positive for the AIDS virus -have been
evicted because, of an erroneous belief that they
pose a health risk to others. . . : Because persons
with mobility impairments need to be able to get
into and around a dwelling unit . . . the bill requires

acceasible and adaptable.®

‘that in the future covered multifamily dwellings be

-

Discrimination égainsj: families with chil- -

dren, or as it is commonly termed, familial

- status discrimination, is-also prohibited, with
an exception for certain housing provided for

senior citizens.™ Familial status covers fami-

lies with children younger than 18 years of

age. Prior to the passage of the FHAA, 16
States did prohibit some form of discrimina-
tion against children in fair housing laws.
However, these laws were limited and “varied

tremendously.”*® A 1980 national survey-

sponsored by HUD showed that 25 percent of

all rental, units' did not ailow children; 50

percent were subject to some restrictive poiicy
that limited the'ability of families to live in

tthose units; and almost 20 percent of families

with children lived in dwellings considered
less ‘desirable b;écause of restrictive prac-
tices.”® o : ‘ a

.Other research showed that discrimination

against families has a racially discriminatory

30 . Pub.L. No. 93-112, 87 Stat. 355 (codified a3 amerided at.29 U.S.C. § 701 et seq. (1973)).

31 29 US.CA. § 794(a) (West Supp. 1993).

32 ° Although the phrases ’haridicap' and 'handicnbped persona® have fallen out of everyday usage, Congress has not .

- yetamended the FHAA to replace the phrases with “disability”.and “persons with disabilities.” Therefore, through-
" out this report the older terms are used whenever discrimination agcinst persons with disabilities is discussed in

- context of the FHAA statute or regulations.

33.. FHAA House Committee Report, p. 18, 1988 U.S.C.CAN. 2173; 2179.
- 1

34 Familial status means *one or more indiVidunls[x'xo.tyet" 18] bemg domiciled with(II) a parent or another persoa hav-

-ing legai custody of such individual or individuals; or (2) the designee or such parent or other person having such
‘custody, with the written permission of such parent orother person.” Pregnant women orindividuals in the process
of securing custody are accorded familial status. 42 U.S.C. § 3602(k) (1988). '

-35  FHAA House Committee Report, p. 19, 1988 U.S.C.CAN. 2173, 2180.

38 [bid.
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effect because minority households are more
likely to have children.”” The FHAA legisla-
tive history highlighted the overlap in familial
status and racial discrimination:

In addition, because predominantly white neigh:
borhoods are more likely to have restrictive poli-
cies, racial segregation i exacerbated by the exclu-
sion of children. For example, the national survey
by HUD found that units in predominantly white

neighborhoods restricted chi'dren at a rate of 28.9

percent compared with 17.5 percent in predomi-

"“nantly black neighborhoods, and alse found that
‘restrictions are greater in recently built units.’® -

Other Fair Housing Provisions
. HUD is not only responsible for enforcing
the FHAA, but it has responsibilities in safe-

guarding the rights of individuals under Title -

VI of the Civil Rights Act of 1964, as
amended;” Section 504 of the Rehabilitation

" Act of 1973;% the Equal Credit Opportunity
* Act, asamended;*' and the Housing and Com- -

munity Development Act of 1974, as
amended.* HUD also administers the Fair
Housing Initiatives Program, first enacted in
the Housing and Community Development
Act of 1987.9 : :

Title VI provides that:

No pérson in the United States shall, on the ground

of race, color, or nationai origin, be excluded from -

participation in, be denied the benefits of, or be

a7 Ibid. p. 21; 1988 US.C.CAN. 2173, 2182,

38  luid.

subjected t¢ discrimination under a'rl'ny program:or.
activity receiving Federal financial assistance.

Title VI 'requires recipients of Federal
funds to administer their programs and activ-
ities in a nondiscriminatory manner. The

principal use of Title VI in the fair housing

field has been to challenge discrimination in

- federally. assisted public housing.*5 After the -

passage of the Fair Housing Act in 1968, the

- importance of Title VI 'as a fair housing tool
“faded substantially.™® Compared to Title -

VIII as amended by the FHAA, the Title VI

provisions are of more limited use to com-.

plainants in the housing area. In essence,

. Title VIII became the “principal weapon”used
by HUD and private parties to challﬁnge pub- .

lic as well as private housing discrimination.
After the 1988 amendments, HUD's regional
offices focused'staff and resources on training
and implementing the provisions of the
FHAA, sometimes dctailing Title VI staff to

work in the fai: housing enforcement area.*’ -
"~ Section 504] of the Rehabilitation Act of

1973 provides: |

. Nootherwise qualified individual with a disability

in the United St#tes - - . shall, solely by reason of
her or his disability, be excluded from the partici-

‘pationiin, be denied the benefits of, or be subjected

to discrimination’ under any program_or activity

* receiving Federal financial assistance :or any

" 39 42US.C. §§ 2000d-1 t 20004-7 (1988 and Supp. [V 1992); 24 C.F.R. §§ 1.1-1.12 (1993). K

90 29US.CA § 794(a) (West Supp. 1993); 24 C.F.R. §§ 5.1-8.71 (1993). _
. 15US.CA- §§ 1691-1691(e) (1982 and West Supp. 1993); 24 C.F R. § 25.9 (1993),
Pub: L. No. 93-383, 88 Stat. 633 (1974) (codified in scattered sections of U.S.C.).

2
& 24 CFR. Part 125 (1993).

44 42U.8.C.§2000d (1988).

45 See Schwemm, Law and Litigation. pp. 29-1,29-2.
& See ibid.. p. 294. -

47. For a detailed discussion on the resources devoted to Tl:l_.le V1II eaforcement, sée chap. 5 of this report.




'pfograin or éctivity conducted by any Executive
agency or by the United States Postal S_ervice.“.

- Federally assisted housing programs are
covered by section 504. However, after the
1988 amendments, section 504 “became
relatively less important™® given the FHAA's
broader definition of handicap and the FHAA
requirement that certain dwellin_gs meet ac-
cessibility standards set by HUD.®

The Equal Credit Opportunity Act (ECOA)
makes it unlawful: - - . o

- - - for any creditor to discriminate against any .

applicant, with respect to any aspect of a credit
transaction”—{1) on the basis of race, color, reli-
~*-gion, national origin, sex or marital status, or age
(provided that the applicant has the capacity to
contract); (2) because all or part of the applicant’s
" income derives from any public ‘assistance; or
(3) because the applicant has in good faith exer-
cised any right under the Consumer Credit Protec-
tion Act.5! .

ECOA applies to housing. in two ways: a) it.
covers applications for mortgages and other -
forms of credit in the housing area, and b) it

provides.a right of action for residents in seg-
regated neighborhoods who are denied credit
because of the racial makeup of their area. 52
ECOA authorizes various methods of enforce-

8 29USCA§ 794(a) (West Supp. 1993).
®  Schwemm, Lai and Litigation, p, 295,
50 Ibid. pp. 29-5t0 296,

61 15°U.S.C.§ 1691(a) (1988).

52 . Schwemm, Law and Litigation, p. 29.7.
5 15 US.C. § 1691e(b)(d) (1982).

54 42U.S.C. § 3605(a) (1988).

i
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ment, includihg pattern or practice suits by

the Attorney General, upon referral of a mat-
ter to her, and private actions by persons

" aggrieved for actual damages, punitive dam. -
. ages of not more than $10,000, equitable and
declaratory relief, and reasonable attorney's

 fees and costs.> Credit discrimination in the
acquisition of housing is prohibited by the.

FHAA> however, ECOA covers marital sta-
tus and age (although not family status and
handicap). '

The Housiné and Commhnity Development

Act of 1974% added “sex” to the protected

groups covered;under the 1968 Fair Housing -

Act. It also created new housing assistance
programs for lower income_ families, com-

- monly known as section 8.5 The act also es-

tablished the Community Development Block
Grant (CDBG) program,5” which authorized
HUD to make public works funds available to

local communities for usa on anondiscrimina-

tory basis®® if they are willing to undertake _

certain fair housing responsibilities.

- The Fair. Housing Initiatives Program,®

first enacted as ;:‘v'art of the Housing and Com-
munity Developtpe’nt Act of 1987,% provides

grants forfair housing activities carried out.

by public agencies and private organizations.

The money is granted in four categories:

administrative enforcement, education and

" 55 Pub.L. No. 93-383, Tit. V. § 109, 88 Stat. 633, 729 (codified, as amended, at 42.U.S.CA. § 530%(a) (1988)). )
68 It appears,.as amended, at 42 U.S.C. § 1437(1988 and Supp. IV 1992). i
57 The CDBG program, an amended. appears at 42 US.C.A. § 53015317 (1983 aad Went Supp. 1993).

58 42U.8.C. §5309(1988 and-Supp. [T 1990),

59- For a full discussion of this program, see chag. 7.

60 Pub.L.No. 100-242, tit. V. § 561, 101 Stat, 1342(1988) (codified as amended at 42'U.S.C. § 3616 (Supp. IV 1992)).
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outreach private enforcement and pnvat.e
organizations.

Administrative enforcement money is in-

tended for State and local fair housing agen-
cies who, by law and in operation, are deemed
to be “substantially equivalent”—that is, they
provide protectlon equal to that of HUD and
Federal law.*' Funds for education and out-
reach are avallable to public or private enti-
ties lmplement.mg programs to prevent. or
eliminate housing discrimination.”? Money
for enforcement efforts of private nonprofit

groups only is awarded in the private enforce-,
ment category.™ The Housmg and Commu-

nity Development Act of 1992™ added funds
specrﬁcally to help private fair housing en-
forcementgroupsin undeserved areastocarry
out a national fair housing awareness media
campalgn and to designate natnonal falr hous-
ing month.®

Fair Housing Enforcement
The Department of Housing and |

Urban Development (HUD) -

'HUD, under the Secretary for Housing and
Urban Development, is by law and executive

61 24 C.F.R §125.201(1993).
62 ld.§§ 125.301-302.
63 Id. 8§ 125.401-402.

ey

order the pnncxpal Federal agency responsi-
ble for the administration and enforcement of -
the Fair Housing Act, including the develop-
ment of policies, .procedures, regulations,

standards, guldehnes and | resources. for the
mplementatlon of the act.®® Three organiza-
tional elements of HUD have roles in fair
housing enforcement that bear exau.:ination:
the Office of Fair Housing and Equal Oppor-

tunity, the Office of General Counsel, and*
HUD'’s regional organization.

The Otfice of Fallr Housing and Equal

Opportunity -

HUD'’s Office, of Fair Housing and Equal
Opportunity (FHEO) is headed by the Assie-
tant Secretary for Fair Housing and Equal
Opportunity, a post dating to the Fair Hous-

" ing Act of 1968.8” FHEO'is comprised of seven

offices, and is responsxble for administering

' the FHAA and section 561 of the Housing and
Community Development Act of 1987 that

established the’ Faxr Housing Initiatives Pro-
gram.®® In addition, the office also adminis-

.ters fair housing activities in connection with

Title VI of the 11964 Civil Rights Act, as
amended; Title I, section 109 of the Housin _%
and Community Development Act of 1974;'

&4 Puh. L. No. 102-550), §905(h), 106 Stat. 3672, 3869-72 (codified, as amended, at ';42 U.S.C.§3616a (Supp. IV 1992)).

45 42 U.8.C. §3616a (Supp. [V 1992).

1

68 42USC. $§ 36013619 (1988); Exec. Order No. 12,259, JC.F.R.307(1981), rzprlnledm42USC 53608(1988)

‘a7 42U8C. § 3608(b) (1988).

4

Ty

88 This description ol'renponmbllmeuoﬂhe Office of Fair Houmng and Equal Opportumty (FHEO) relies on HUD's FY
1994 budget submission to Congress. Sce U.S. House of Representatives, Commntee on Appropriations, Hearings
on Department of Veteran Affairs and Housing and Urban Development, and Indepmdenl AgencruAppmprlath
for 1994 103d Cnng 1at Seu 1993, part 6, pp. 461-64 (hereafter cited as FY 1994 Budget Hearings).

LY 42USC§2000d(1988)
70 Id. §35309. : ' . S
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section 504 of the Rehabilitation Act of 1973:7

and the Age Discrimination Act of 1975.7

. Finally, the office administers internal HUD
- equal employment pr grams governed by Ex-
Title VII of the 1964

ecutive Order 11,478,°
Civil Rights Act, ™ and t.he Age Discrimination
in Employment Act.”

‘With respect to Tltle ViIl, FHEQis charged'
with oversight of all aspects of the complaint
process up to adjudication, including intake,
investigations, and conciliations. In addition,
FHEO maintains the Title VIII complaint
database, administers.the substantial equiv-
alency certification program regarding State

* and local fair housing agencies, and formu-
lates fair housing policy for the Secretary in

conjunction with the Office of General Coun-

- sel. In so doing, FHEOQ oversees (but does.not

supervise) the regional offices, which actuall_,y
receive and process individual complaints.™

(Other fair housmg functions are not.ed below

by office.)””
Total fiscal year (FY) 1993 employment in

‘'FHEO for all these functions was 603 perma-

71 29 US.C.§ 794 (1988).

72 42 U.S.C. §§6101-6107 (1988). .

t

N

nent posmons and 729 full time equivalents

(FTEs).”® Headquart.ers staff totaled 140 per-

" manent positions and 146 FTEs, while iield

stafftotaled 513 permanent positions and 583
FTEs.” Of these a total of 28.7 FTEs (17
headquarters and 11.7 field FTEs) are de-
voted excluswely to HUD's equal employment
(nonhousing-related) functions®’; approxi-
mately 5 percent of the available work force.

Funding for FHEQ activities in FY 1993 '

was $48.525 nulhon and $47.964. million in FY

1994, representing a decrease of $561.000.%"
. Estimates of FHEO headquarters employ- -

ment devoted to Title VIII versus other HUD
fair housing dut.les are difficult because HUD
has not pubhshed its headquarters employ-
ment by function, as it has field employment.
Instead, headquarters employment is de-
scribed by ofﬁce. and most offices (except for

" the internal equal employment office refer-
-enced above) have responsibility for fair hous-

ing activities required by more tha.. one stat-
ute—such as Title VIII and Title VI, etc.

1
1

73 Exec. Order Nu. 11,478, 3 C.F.R. 803 (19661970 compilation); see 24 C.F.R. § 7.1(1992).

74 42USC. §'20(md (1988).

75 29US.C.§§ 621~6.i4 (1988 and Supp v 1992)

e

81

'U.S. Department of ‘{ousmg and Urban Developmem. *Functional- Statemem.s re: Assistant Secretary for Fair

Housing and Equal Opportunity and re: General Deputy Assistant Secretary for Fair Housmg and Equai Opportwu- -

nity” submittedto the U.S. Ccmmission on Civil Rights, December 1992. *,

"

" The organization described here and ehzwhere inthe report prevailed throughou'. the penod covered by the Com-
miasion. Under its reorganization, effective April 15, 1994, HUD eliminated the regional administrator positions
and replaced them with Secretary’s Representatives. The regional offices became area offices and the regional

FHEO directors now report directly to the Assistant Secretary for Fair Housing and Equal Opportunity:See Henry.

G. Cisneros, Secretary, U.S. Depaitient of Housing and Urban Development letter to Mary Frances Berry, Chair-
person, US. Commiasion on Civil Rights, June 9, 1994, Comments of the Department of Housing and Urban Devel-
. opment, p. 2 (hereafter cited as HUD Ccmments).

U.S. Department of Housing and Urbaa Developmenl. ‘Congressional Justifications for 1995 Estimates, Pant 2
‘(March 1994), p. Q-1 (hervuﬂer HUD 1995 Budget, Purt2)

Ibid,, p. Q-2.-
Ibid..p. Q5.

'

'See Theodore Daniels, Director, Oﬂ'lce of mnnagemem. and Field Coordmauon Ofﬁea of Operations and Manage-
ment Office ofthe Assistant Secretary for Fair Houmngmd Equal Opponumty, telephone interview, Aug. 15, 1994,
9




The seven offices in F 'EO as constituted

-during most of the first 5 years of the FHAA

are described below: _

1) The Office of Investigations includes two
divisions: HUD Program Investigations and
Fair Housmg Enforcement.. It reviews com-

plaint investigations conducted in HUD -
‘regions and conducts investigations in prepa-

ration for the filing of Secretary-initiated com-
plaints. The FY 1993 staff was 32; the 1994

FTE total is projected at 41, and 62 FTEs are '

proposed for FY 1995.82

2) The Office of Program ’I‘rammg and

Technical Assistance provides. training and
guidance to HUD fair housing stafl and pro-
vides technical assistance to outside groups.
The office ha_ also been charged with develop-
ing an interagency training academy. Actual

_FY 1993 stafftotaled 11; no change was pro-

jected for FY 1994. Twelve FTEs are proposed
in FY 1995.%

3) The Office of Program Standands and
Evaluation is charged with reviewing all leg-

-islative proposals and regulatory and other
official guidance regarding HUD program ad-

ministration. The office also

. develops long-range strategies; coordinates
research programs and evaluation mechanisms

82 [bid., p. Q-3.
83 Ibid, p. Q-3.

with the Ofﬁceu of Policy Development. and Re-
search;%* lewewa policy and HUD programs: pro-
vides evaluation. assistance to ongoing FHEO pro-
grams; conducta formal EO oriented evaluations of
specifically ldentlﬁed HUD programs; implements
activities to strengthen avil rights data collection
and reporting throughout the Départment and
within FHEO, and provides feedbark to manage-
ment on necessary improvements and/or changes
to programs; and prepares annual reports to Con-
gress on the state of fair housing and on racxal and
ethmc partmpanon in HUD programs.®®

~The FY 1993 staff was 19 FTEs. No in-
crease was prOJected forFY 1994, but 24 F’l' Es
are proposed for FY 1995.%8 :

4) The Ofﬁce of Fair Housing Assxstance .
and Voluntary Prog'ramsadmlmsters the Fair

. Housing Assistance Program:®” the Commau-

nity Housing Resource Board Program:® Ex-
ecutive Order 12,259. prohlbmng.dxscnmma-

“tion in housing programs;®® section 3 of the

Housing and Urban Development Act of
1968,% which authorizes programs to create
employment and training opportunities for
low-income persons; and voluntary compli-

ance program agreement.s The FTE total for
FY 1993 is 20; no change was expected for FY

'1994. The total proposed for FY 1995 is 25. :

84 Thisofficeinheaded by the Amslanl Secretary for Policy Development and Research and derivesits primary charge .
from Title V of the Housing and Urban Development Act of 1970, Pub. L. No. 91-609, 84 Stat. 1770 (codified as

amended 42 US.C. § 3535(d) (1988)).
& FY 1994 Budget Hearings, p. 463.
88 Ibid., p. Q4.

. 81 See42USC. 93616a(1988md3upp IV 1992).

88  This program began in 1976 pursuant io the Fair Housing Act of 1968 (see chap. 7). 50.24 C.F.R Part 120(1993:.
89  Exec. Order No. 12 ,259, 3 C.F.R. 307 (1981), reprinted in 42 U.S.C. § 3628(1988) ' )

91 HUD 1995/Budgel p. Q4.

L
A

, %0 Pub.L.No. 90-448, 82 Stat. 476(mdnﬁed.uamende¢ at 12US.C. §1'Olu‘Supp v .992))




~ 5) The Office of the Deputy Assistant Sec.
retary for Operations andManagement devel-
“ops and oversees programs regarding HUD's

internal equal opportunity goals; personnel °

functions, staff training and allocation; and
technica! and management evaluations of
field operations. The Deputy Assistant
Secretary’s Office consisted of 4 FTEs in FY
1993. No change was projected for FY 1994—
1995. . '

- 6) Located within the Deputy Assistant

" Secretary’s Office is the Office of Affirmative
Action and Equal Employmem._ Opportunity,
which oversces HUD's internal affirmative

action programs and functions mandated by’

Executive Order 11,748, as amended;* Title
VII of the 1964 Civil Rights Act. as amended:;
the Age Discrimination'in Employment Act of

1967; and pertinent HUD regulations. The -

".FTE total for FY 1993 was 17: no change was
projected for FY 1994-1995%% .
7) Also located within the Deputy Assistant

Secretary’s Office is the Office of Management

and ' Field Coordination. This office incorpo-

rates the Budget, Performance Evaluation, :

Management Planning, and Administrative
Divisions. It performs budget, personrel, and

management functions for headquarters -

FHEO, and provides technical and manage-
ment assistance to regional FHEQ units,

92 Exec Order No. 11.478. 3 C:F.R. 803 /19661970 compilation).

HUD 1995 Budget, p. Q5.
Ibid o
" FY 994 Budget Hearzngs;; 462.

8 8 £ 8

.ment.

FTEs t,otal(‘;ed 18 for FY 1993, with no change
projected for FY 1994-1995.%: ' '

- These offices are all supervised by the Of-
fice of the Assistant Secretary. The Assistant
Secretary: - .

.- serves as the principal adviso_r tothe Secretary -

and Principal source of advice and technical ass3-
tance to other Assistant Secretaries and to Ra-
gional Administrators on all matter: relating =
equal opportunity in housing and community -
velopment, facilities, employment, business opp:r-
tunities, and dther matters relating to civil righss.

" The Assistant Secretary also serves as the Direcuar

ot'Eq%gl Employment Opportunity for the Depart.

. The Office of the Assistant Secretary in-
cludes a quality assurance staff and a man-
agement information systems staff and is ad-
ministered by ‘the General Deputy Assistant

Secretary. FTEs for the immediate Office of

the Assistant‘Secretary were 25 in FY 1993:
no increase was projected for FY 1994-1995 .
|

The Oftice of General Counsel :

The Office of General Counsel {OGC) incar-

porates seven legal offices, of which one is the
Cffice of Equal Opportunity and Administra-
tive Law.* FTEs for the entire Office. of the
General Counsel were 219 in FY 1993 and 214

inFY 1994.%" The FY 1995 estimated FTEs for

The explanation of 0GC's sructure offered here is based on the FY 1994 HUD budge,tlsubmission reprinted in the

FY 994 Budget Hearings. zp. 483-86. HUD's organization described here and elsewhere in the report prevailed
. thrraghout the period covered by the Commission. Under HUD's reorganization, effective April 15, 1994, there aw
" eigix Assaciate General Crunsels in OGC. and the Associate General Counsel'for Civil Rights and Litigation is re-

97 U.S Department of Housizg and Urban Development,

Congressional Justifications for 1995 Estimates, Part 3

(March 1994), p. C-2 (hereater HUD 1995 Budget, Part 3). See also Joy Herndon, Director, Administrative Ser.
vices, Office of the General Counsel, U S. Department of Housing and Urban Development, telepbone interview,

- Aug 15, 1994.

- 18




OGC are 233.% Actual FTEs for the Office of

Equal Opportunity and Administrative Law -

were 46 in FY 1993 and 45 in FY 1994, in-
Teasing to 50 in FY.1995.% Expenditures
were $18.044 million in FY 1993, $18.984
million in FY 1994 and $22.284 in FY 19951
' The Office of Equal Opportunity and Ad-
ninistrativg Law is comprised of the Admin-
istrative Law Division, the Fair Housing Di-
vision, and the Personnel and Ethics Law
Division. The Administrative Law Division
kas a variety of responsibilities associated
with the Federal National Mortgage Associa-
ton and the Federal Home Loan Mortgage
Carporation; bodies created by the Financial
Iastitution Reform, Recovery and Enforce-
ment Act of 1989 (FIRREA), ' including the

Federal Housing Finance Board, the Thrift:

Depositor Oversight Board and the Resolution
. Trust Corporation; HUD's Lead-Based Paint

Ctfice; HUD procurement and grants; and

"\arious contract disputes. In addition:

tie division provides legal advice and 'a_ssistaﬁm

cmeerning the Real Estate Settlement Procedures -

At (RESPA), the Davis-Bacon Act, the National
Eavironmental Policy Act (NEPA), the Privacy Act
i 1974, the Federal Managers’ Finandal Integrity
At (FMFIA), the Federal Tort Claims Act (FTCA),
axd the Military Personnel ard Civilian
Enployee$’ Compensation Act (MPCEA). The Divi-

- 9% Herndon interview, Aug. 15. 1994,
9%  HUD 1995 Budget, Part 3, p. C-2.

sion is responsible also for al! HUD delegations of

authority, staff work for the Secretary’s review of -

administrative law judge decisions, and general
administrative law matters.

This workloa!d is intensified by the fact that ’
much of the responsibility is new and concerns-

relatively uncharted legal waters. This divi-

,sion was allotted 10 FTEs in 1993. A budget
breakdown by division of money appropriated
is not available.'® -

- The Fair Housing Division is responsible
for a variety of civil rights matters: It advises
the Secretary! on the requirements of Title
VIII and Title VI, section 504 of the Rehabili-
tation Act of 1974, the Americans with Dis-
abilities Act, and the Age Discrimination Act,
as they apply to HUD programs—an esti:,
‘mated 20 percent of its workload. It works on
assuring that housing and community devel-
opment activitiés promote fair housing (15

percent), and prosecutes Title VIII complaints-

in administrative law proceedings (45 per-

cent). It also reviews State fair housing laws
for substantial equivalency -with Title VIII.

and reviews HUD regional counsel analyses

of local fair housing ordinances (20 per-
cent).'™ The division was allotted 17 FTEsin-

FY 1993 and FY 1994; of these; 13 are attor-

neys, including ithe assistant general counsel
and 2 deputy assistant general counsels. %

1% Ibid., p. C-1. See also Herndon interview, Aug. 15, 1994,

16 Pub. L. No. 101-73, 103 Stat. 183 (1969)
It FY 1994 Budget Hearings, p. 485.

o . . | ’ .
1& Joy Herndon. Director of Administratve Services, Office of the General Coumgl. U.S. Department of Housing and
- Urban Development, telephone nterview, July 26, 1993’ :

16 FY 1994 Budget Hearings, p- 486.

16 “Office of Equal Opportunity and Administrative Law

- terview, July 26, 1993.

' 1

.” stafTlist supplied by HUD Jaly 22, 1993, and Herndon in-

i




The Personnel and Ethics Law Division
deals with all litigation matters concerning
the Merit Systems Protection Board, the Fed-
eral Labor Relations Authority, and the Equal
Employment Opportunity Commission. It
also provides policy and legal guidance re-
" garding standards of conduct and other ethi-
calquestions, the Freedom of Information Act,
and the correct use of appropriated funds It
was allotted nine FTEs in 1993.

HUD's Reglonal Structure

HUD's regional structure'® incorporates
. fair housing enforcement in its 10 regional
offices and in‘a few field offices. Under HUD’s

model for regional operations, a regional office -

is headed by a regional administrator who
supervises all regional staff. Each regional
office includes a director of fair housing and
equal opportunity, who reports to a regional
.administrator,and in turn supervises a pro-
gram compliance division, a fair housing en-
forcement division, and a program operations
“division. In addition, a model office includes

an intake/conciliation coordinator and man-.

agement liaison officer.'%’

In reality, regional office organization var-
ies, with some fair housing directors oversee-

ing only two divisions and a management
‘liaison ofﬁcer and others having the full com-

plement of organizational positions. 18 The

offices vary in size from 29 to 82, with fair

housing enforcement divisions ranging widely
as well. The FHEO divisions include x_make

staff, investigators, and liaison personne! -
with State and local fair housing agencies that.

process HUD complaints.

The relatxonshlp of headqﬁarters FHEO to -
,the regions 1s one of guidance and oversight;

actual supervision of regional FHEO activi-

ties rests with the appropriate regmnal ad-
‘ ministrator, lRegwnal FHEO staff are ex-

pected to- coordinate their activities as

‘necessary mt‘h the regional counsel and field
. ‘legal semces located m ‘each regional of-

fice.!®

Total FHEO field employment was esti-
mated at 543 for FY 1993 and 531 for FY 1994,
Title VIII FTEs for FY 1993 were estimated
at 269, and ati273 in FY 1994.
- All HUD regional offices contain, in addi-
tion to an office of fair housing and equal
opportunity, a regional counsel, deputy

|

M

106 As a result of reorganization eﬂ'om as oprnl 18, 1994, HUD eliminated its reg:onal administrators and estab-
" lirhed a more direct chain 6f command between the & ‘ormer regional offices {now called Enforcement Cen!.ers) and

the Assistant Secretary. “Because the investigative function will now report directly to the Assistant Secreury

. moreaccountability andbetter communicstion of information shouid enhanci enforcement efforta, as well as ensure
. that enforcement efforts are made more consistent nationally.” According to HUD, the Assistant Secretary is al-
ready using this new chain of command as a mechanisin to disseminate information and direction to the Enforce--
ment Centers. In aadition, HUD anticipates that the new chain of command will aiso result in more efficient case
procesaing. See “Recent Fair Housing Initiatives,” accompanying letter from Henry G. Cisneros, Secretary, U.S. De-
partment of Housing and Urban Development to Mary Frances Berry, Chairperson, U.S. Commission on Civil
‘Rights, June 9, 1994, p. 2 ‘hereafter cited as HUD Initiatives). See also HUD Comments, p. 7. See also National
Academy of Pulilic Administration, Renewing HUD: ALong- TermAgenda for Effective Performance (August 199¢),

for an exhaustive unalysm of HUD’s overall mission and organization.

107 “Model Regional Office of Fair Hounmg and Equal Opportunity,” orgnmmmn chart supplied by HUD, December
1992.

108 HUD reg!onal oﬂ'we orgnmzanon charts, supphed by HUD in December 1992

‘109 U. S Department of Housing and Urban Development. Office of Fair Hmmng nnd Equal Opportumty. The Stateof
' Fair Housing 1989, p. 1. . )




regional counsel, associate regional counsels,
and attorney-advigors.''® The regional coun-
sels “receive operational direction and admin-
istrative support from their Regional Admin-
istrators and Managers, but on legal matters,
they receive professional advice and direction
from the General Counsel, the chief legal offi-
" cer of the Department.,”''! =~

_ Regional counsels review all local (but not
State) statutes submitted to HUD for certifi-
cation as subatantially equivalent to Title
VIIL.'*? In addition, regional counsels review
someno-cause determinations. However, pur-

suant to internal FHEO procedures, “regional - -

FHEO sends some no cause determinations
involving novel or complex issues directly to
FHEO headquarters for concurrence, such as
determinations involving lending and insur-
ance discrimination, zoning cases, applica-
tions of reasonable accommodations stan-
dards, and retaliation issues.”'' Those
determinations are then reviewed by OGC
headquarters.!'* A breakdown of staff time or
FTEs spent on fair housing activities is not
available, but the total actual employment for
all field legal services in FY 1993 was esti-
 mated at 302; projected employment in FY
- 1994 was 299. FY 1993 estimated expendi-

!
A)

tures totaled $19.165 million; for FY 1994 the
figure is $20.327 million.!!® :

The Department of Justice (DOJ)

_ Primary responsibility for litigating Title
VIII matters in court rests with the Housing

and Civil Enforcement Section located within' -

“the Civil Right? Division of DOJ. The Attorney
General has authority to file suit in Federal
district court - whenever:

" any person or group of persons is engaged ina .

pattern or practice of resistance to the full enjoy-
ment of any of the rights granted by this title, or
that any group of persons has been denied any of

" the rights granted by [Title VIII] and such denial

raises an issue of general public importance . . . !

The Attorney General is also authorized to -
. pursue cases r'lefen',ed by HUD where “he
Secretary determines that the matter in- .

volves the legality of any State or local zoning
or other land use law or ordinance.”**” Fur-

thermore, the Attorney General may file suit

where the Secretary refers to her a breach of
a conciliation agreement.'”® In these cases
only, the Attorney General may seek civil
penalties to vindicate the public interest.!!?

110 The expl_nnatiohlofHUD's field legal services offered here is based on the FY 1994 budget submission reprinted in
the FY 1994 Budget Hearings, pp. 492-95. The regional organization described here and elsewhere in the report pre-

vailed throughout the period covered by the Commission. Under its reorganization, effective April 15, 1994, HUD . -

redesignated the ten regional counsels as assistant general counsels. See HUD Comments, p. 2.
L |

111 FY 1994 Budget I!mrinjs, p. 492.

1z FY 1994 Buldgei Hearings, p. 493.

113 HUD Comments, p. 2.

‘114 Ibid. )

115 FY 1994 Budget Hearings, p. 492.

116 42 US.C. § 3614(a) (1988).

117 1d. $% 3610(gX2XC) and 3614(bX1XA).
18 Id.§ 3614(}.:)._ S

19 Id. § 3614(dX1XC).




Civil penalties in these cases may includé up
to $50,000 for a first violation,'%° and up to
- $100,000 “for any subsequent violation,"'?!

The Attorney General also must seek

“prompt” Judicial action when the Secretary
'determines immediate intervention is neces-
sary involving a complaint and authorizes a

civil action, ' and may sue to enforce subpoe-
nas.'® HUD, through the Attorney General, .

may bring suits to enforce administrative or-
ders.'?* I addition, the Attorney General is
required to file suit when- the ‘Secretary of
HUD finds reasonable cause'® and the com-
plainant, respondent, or aggrieved person on
whose behalf the complaint was filed elects a
-trial in U.S. district court.'?® Finally, the At-
torney General may prosecute “Whoever,

. whether or not &cting under color of law, by

force or threat of force willfully injures, intim-

" idates or interferes with"'?? persons exercis-

~

ing their fair housing rights under Title VIIL.
These responsibilities are delegated within

* the. department to the Assistant Attorney

General“for Civil Rights and, in turn; are

120 Id. § 3614(d)(-1)(Cii).
121 Id. § 3614(dX IXCHii).
Id. § 3610teX 1),
Id.§3614(c).
Id: § 3612(j) and (m).
'Id. § 3614(bX 1XA).

122
123

124

126
Id. § 363]. .

interview in Washington, D.C., June 24, 1993.

letter to Suzanne Crowell.

Id. § 3612(a).aad (o). Civil penalties are not available in election cases. '

Paul Hancock, Chief, Housing and Civil Enforcement

1 .
Paul Hancock,, Chief: Housing and Civil Enforcemeat Section, Civil Rights Division,
director, Fair Housipg Project, U.S: Commission on Civil Rights, Apr. 1, 1993.

.

b
!

carried out by the Housing and Civil Enforce-
ment Section. In addition to housing enforce-
ment, this section is responsible for enforce-
ment of the public accommodations provisions
of the 1964 Civil Rights Act.'?® ‘
Actual staff for the section in FY 1993 to-
taled 58, including 33 attorneys.'?® Three or
four additional attorneys were expected in FY
199410 .. . S
.The Civil Rights Division budget for FY
1993 was, $52.7-million, of which $6.415 mil-
lion was'devoted to housing and civil enforce-
ment. The FY 1994 overall budget was

$59.956 million, with fair housing. receiving

$9.283 million."!
To ensure coordination, consistency, and

cooperation between HUD and DOJ in the .

enforcement of the Fair Housing Amend-
ments Act, both departments have executed a
“Memorandum of Understanding.”'®2 The
* memorandum outlines the roles and responsi-
bilities of each department with -regard to
prompt judicial action; election of civil action;
pattern or ;In'actice, land use and zoning cases;

s
'

.
Section, Civil Rights Division, U S. Department of Juszice,

U.S. Department of Justice,

Hancock interview, Jupe 24, 1992. In FY 1994, the section received 89 FTEs and 101 actual positions according to

.~ theCivil Rights Division's Budget Office. See Jean Chipouras, Budget Analyst, Budget Office, Civil Rights Division,
'U.8. Department of Justice, telephone interview, Aug. 15, 1994, ! R .

131

132

Amended by the Fair Housing Amendments Act of 1988, Dec. 7, 1990.

“Civil Rights Division Fand Tracking Chart Enacted Levels,” supplied by the Department of Justice, July 1, 1993.
“Memorandum of Understanding between DOJ and HUD Concerning Enforcement of the Fair Housing Act, as

e
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breach of conciliation agreements and en-

forcement of subpoenas; judicial review and
enforcement of orders by administrative law
judges; referral of matters from DOJ to HUD;

situations involving interference, coercion, or:
intimidation; press relations; resolution of dif- -

' ferences; and exchange of information. "3"’

State and Local Human
nghts/nolatlons Agencles

. In both 1968 and 1988, Congress recog-
mzed the importance of including State and
local agericies in the enforcement of the law.
According to the Commission’s 1992 report on
the certification of State and local agencies,
“the 1988 Amendments reaffirmed and fur-

ther codified the Federal Governments :

commitment to using State and local agencies

_in t.he enforcement of t.he Federal fair housmg :

law.™
In orderto continue processmgfmr housing
complaints under the amendments, State and
local agencies must have laws and ordinances
. that are “substantially equivalent” to the Fed-
eral law. State or local law must substantially
conform, “on its face,” to the rights, remedies,
' judicial protection, and -enforcement of such
rightsand remedies as areavailable under the
FHAA.'*® An agency’s “current practices and
past performance [must] demonstrate that, in

operation, the law provides substantially _

133" Thid. -

equivalent rights and remedies.'® If an

agency, after meeting the facial determina- -

tion, does not have an adequate record to
permit HUD to reach a conclusion on the
adequacy of the current practices, HUD may
enter into an interim referral agreement” for

_a period of up, to 2 years. Dunng this time, .
HUD may refer complaints to the agency to’
" allow it to build a performance record that

HUD will momtor and assess before grant.xng
full certification, ?

AsofMay 1, 1993 HUD had slgned interim
agreements to enforce Title VIII- with 22

_States and 17 local agencies. The Texas °
Human Relations Commission, certified in -
October 1992, was the first and only agency E

fully certified as of May 1, 1993.18 However,

North Carolina’s State agency achieved full

certification later in 1993,1%?
Upwards of 70 percent of all complaints

‘ received by HUD were processed by State and

local agencies following the 1988 amend-
ments,'*? until’ the agency certification re-
quirement under the new law took effect in

September 1992. On that date, HUD took _
back, in effect, 1,520 complaints, 41 increasing
'its own caseload by approxlmat.ely 75 percent

w3709'

134 Pmapeclsandlmpact P 8;and 42 US.C. §3610(0(3)(u(1988)

135 24 CFR. §115.2(a) (1993) "hm is frequently called the facial determination..

138 Id..§ 115.2(b).
107 Id§116.11.
138 57 Fed Reg. 49,803 (Oct. 28, 1992).

. T,y

139 “In Brief,” Fair Housing-Fauwr Lending, vol. VIII, no. 12,¢une1 1993, p. 14. HUDpubbuhed its proposal to cert:fy
_North Carolina Dec. 18, 1992 (57 Fed Reg. 60.220), and the public comment penod ended Jan 19 1993. ‘

140 Prospects and Impnct p. 6. .
141 "'HAPCueIOpenmAsenmeuofSepL 13, 1992 hnofmnmpphedbym dnt.edSept29 199%.
.142 Fora full ducuunon of reactivated cases. see chnptar 6 ?ur Housing Am.lunoe ?tognm




' Fair Housing and Other Advocacy
Groups

Other. major players in the processing of

complaints include local fair housing organi-

zations and civil rights advocacy groups. Local

fair housing organizations have operated for
the most part, using HUD funds provided
throug_h the ‘Fair Housing Initiatives Pro-

gram. The fair housing groups conduct test-

ing, assist individual complainants, and file

lawsuits of public importance, often winning .

N

substantial money damages to be used in fur-
thering fair housing work.'** Many of the fair
housing organizations operate under an
umbrella- grou’p. the Fair Housing Alliance,

" which serves as a clearinghouse and resource
center.'* Other civil righte groups, such as
" the NAACP, NAACP Legal Defense and Edu-

cation Fund, Inc., and the Lawyers' Commit-

tee for Civil Rxghts Under Law are also actlve_

in fair housmg,htxgatlon‘

143 Shannn Snulh. executive director, Fair Hounmg Alliance, interview in Wuhmgum. D.C., June 14, 1993.

144 Smlth interview, June 14, 1993,

3




3. Processing Complaints}

he lack of government protection against
housing discrimination was the principal
motivating factorin the struggle foranew
fair housing law for a decade before passage
of the 1988 Fair Housing Amendmenta Act
(FHAA). This chapter examines the im-
plementation of the new law by the adminis-
trative structure created by the U.S. Depart-
ment of Housing and Urban Development
(HUD) to process complaints pursuant to the
FHAA. The analysis below includes the in-
take, conciliation, and investigation of com-
_plaints; and the determination of no cause or
reasonable cause to believe discrimination
has occurred; ' '

- Intake _

‘Intake, often regarded in complaint 8ys-
tems as a clerical fu‘ng:t.ion_, is in fact /ci‘itically
important in screening out cases that do not

 fall within HUD's jurisdiction, in establishing.

the basic framework as much as possible for
conciliation and investigation, and in deter-
mining if the complainant requires any im-
mediate relief,'

Legal Framework

The intake function is governed primarily
by HUD regulations; only minimal require-
ments are spelled out in the law.- Under the
FHAA, complaints may be filed with the Sec-

retary 'of HUD within 1 year of the date “an’

alleged discriminatory housing practice has
occurred or terminated.” HUD regulations
state that such complaints may be filed in

person or in writing with HUD headquarters, -
. regional, or field dffices, or may be initiated

by telephone with HUD regional and field
offices. Complaints may also be. filed with
State or local agencies certified as substan-

- tially equivalent by HUD.® Generally, the ap-

picpriate regional administrator will process
the complaints.®,

The Assistant Seéretary may require that

the aggrieved person or HUD file complaints
on HUD forms or on a form containing sub-

stantially the same information as the HUD

forms require.” The complainant must sign

the complaint and affirm the truth of its con-
" tent.® If a complaint is made by telephone, .

HUD will write out the complaint using the

1. Kathleen Coughlin, Director of Fair Housing Employment dpportunity. HUD Region IV (Aﬂnnu).- interview in
‘Atlanta, Ga., Mar. 6, 1991 (hereafter cited as Coughlin, 1991 interview), and Shanna Smith, executive direstor, Fair
Housing Alliance, interview in Washington, D.C., June 14, 1993 (hereafter cited as Semith, interview).

2 42U.8.C. §3610(aX 1XAXi) (1988). (For & discussion of FHAA's retroactive spplhtipn. see below.)

3 24CFR §103.25aX1)(1993).
¢ Id §103.286X2).

5 Id §103.25ax3).

8 Id.§103.250).

7 Id. § 103.30(b).

8  1d.§103.30(a).
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HUD complaint form and send it to the ag-
grieved person for signature.? Each complaing
must contain the following:
(1) The name and address of the aggrieved person.
(2) The name and address of the respondent.!?

(3) A description and the address of the dwelling
which is involved, if appropriate.

(4) A concise statement of the facts, including per-, -

tinent dates, constituting the aileged discrimina-
tory housing practice,!! .

‘Complaints may be amended “to cure techni-
. cal defects or omissions; including failure to
sign or affirm a complaint, to clarify or amplify
the allegations in a complaint, or to join addi-
tional or substitute respondents.”'?

The Assistant Secretary is required to ad-
vise the aggrieved person that the complaint
has been received, what the time limits are,
and what forums he or she may use to pursue
the complaint.'®; The Assistant Secretary
must use certified mail or personal service to
notify the aggrieved person.'* The acknowl-
edgment will include a notice of the right of
the aggrieved party to file a civil suit in-U.S.
district court within 2 years of when the dis-

. a_ct.m

criminatory act occurred or terminated, not
including the time consumed by an adminis-
trative proceeding under the act.!®

Within 10 days of when the complaint is

. filed, the Secretary must notify the respon-

dent as well, “identifying the alleged discrim-
inatory housing practice and advising such
respondent of the procedural rights and obl;-
gations of respondents under this title, to-

_gether with a copy of the original complaint.”'

The notice will advise the respondent of his or
herright to submit an answer to the complaint
within 10 days of receiving HUD's notice of the
complaint.!” The answer must be signed and
affirmed in the same manner as a complaint,
may be based on any defense that might be
used in court,'® and may be “reasonably and -
fairly amended ‘at any time with the consent
of the Assistant Secretary.”'? Finally, notice
to the respondent mustinclude a warning that
retaliation against any person because of their
participaticn: in the compiaint process is itself
a discriminatory housing practice under the
A complaint filed regarding a discrimina-
tory practice that occurred within the jurisdie-’
tion of a State or local agency certified to

. 9. Id §103.25(aX2). An aggn'leved personisone who *(1) claims to have been uuured bya diacﬁminamry housing prac-
tice; or (2) believés that such person will be injured by a discriminatory housling practice that is about to occur.”

42 U.8.C. 3602(i) (1988).

1

10 “Respondent” is defined as “(a) The person or other entity accused in ammplni@t of a discriminatory housing prac-
tice; and (b) any other-person or entity identified in the course of invedligntjon and notified as required under

[CFR|S 103.5'0_.' 24 C.F.R. § 103.9(1993).
1L Id § 103.30(c).
12 Id. § 103.42.

13 42USC. § 3_610(&)(1)(8)0)_(1988); 24 CF.R. §103.45 (1993). !

14 24CF.R §103.45(1993).

15 Id. §103.45(a) and (d). However, the period for filing is extended to include “the time duringlwhich an action arising
from a breach of a conciliation agreement under section.814(bX2) of the Fair Housing Act is pending.”

18 42 U.S.C. § 3610(aX 1XBXii) (1988).
17, 24 CFR. § 103.50(bX3)(1993).

18 Id. § 103.55(a).

19 Id. § 103.55(b).

20 Id. § 103, 5006X6).




handle HUD complaints will be referred to
such agency for processing.?! In such cases,
both the complainant and the respondent will
be notified of their rights as above.?.The
Assistant Secretary will take no further action
under Title VIII while the complaint is pend-
ing with- the certified agency,” but may take

action under other civil rights statutes.?* .

Under certain clrcumstances HUD may reac-
tivate the complaint.?

Retroactivity of Complal_nts

The complaint processing procedures found

in part 103 of HUD’s regulations apply to all

_complaints alleging discriminatory housing
practices based on race, color, religion, sex, or
national origin pending on March 12, 1989, or
filed after that date.”® However, the proce-
dures apply to complaints based on family
status or handicap only if the alleged discrim-
inatory practice occurred on or after the
March 12, 1989, effective date.?’ Thus, any
complaint alleging discrimination on the tra-
ditional bases is processed under the amended
procedures éven if the practice occurred before
the effective date of the FHAA. '

HUD rejected proposed rules that would
‘have restricted the scope of the new remedies
in order to avoid the appearance of retroactive
application.?® The proposed rules would have

21 Id § 103.100(a).
22 Id. § 103.100(b).
23 Id §103.105(). -
2 1.15103 105(b):”

applied the new procedures only to édmplm'nts '
involving either allegud discriminatory prac-
tices occurring on or. after the effective date, -

"orcomplaints ﬁled after the effective date that

alleged dmcnmlnatmn based on practices oc-
curring contmuously before and after the ef-
fective date.”® '
-Althoughthe final rule effectively applies
the new procedures to cértain’ categories of
complaints older'than the effective date of the
FHAA, HUD’s comments refute any retroac-
tivity problems. mAccordxnngUD the 1988
amendments, except the provisions creating
new categories of prohibited discrimination,
“merely provide a new process” rather than
“affect substantive rights.™! Therefore, fol-
lowing a general rule of statut.ory consiruc- -
tion, legislation thac is merely procedural may
be applied to any pending claim as long as it
does not affect any vested rights.?? Applica-
tion of this rule depends upon the assumption
that the FHAA affects only procedural rights. o

The Intake Process

" As noted above, Title VIII and HUD's for-
mal regulations offer little insight into the
conduct of intake as such. Although HUD

prov1ded the Commxsslon with a draft techni- - |

cal guidance memorandum (TGM) on intake,
it appears that HUD never mculated the

.25 42US C. §3610(D(2)(AHC)(1988) 24CFR. 5103 110(1993).

26 24CFR§1031(1991)
27 Id

28 24C. F R.Ch.1, Subch A App. 1, 911 948-949 (1993)’Preamble to Final Rule Implermnung Fair Housmg Amend-

. ments Act of 1988)
29 Id.
30 d
31 Id
2 Ild




. TGM, even m draft form to HUD staﬁ' for.use

as guidance.®
Currently, HUD no longer uses the draft

“TGM form for issuing guidance, but rather
issues technical guidance materialsin amem-
orandum format. In addition, HUD is actively

developing new systems for providing infor-
mation to investigative staff, such as a written

compliance manual and a formal notice form .
.- transferred to HUD by State and local civil
- rights agencies.' Walk-ins are rare because

for issuance of such instructions.®*
‘According to HUD, subjects of recent mem-
oranda issuances include:

the intake process, the applimbility of the dispa-
rate impact theory to Fair Housing Act cases, and
the application of the First Amendment to certain
actions under the act. Guidance in active prepara-
tion indude subjects such as administrative clo-
sures, concurrent case processing (that is, the pro-
cessing of complaints, which are covered by more
than one civil rights law enforced by the Depart-
ment), . . .'and identification and inves aganon of
systemic and pattern and practlce cases.

-
t

As ant.icipatéd by HUD regulations, fair

- housing complaints are filed with HUD in
-several ways. Some are made over the tele-

phone; others are filed in writing. Very few are

“walk-ins,” that is, made in person. 3 The pre-
dominant means of filing complaints appears
to vary by region. One HUD intake specialist

in Philadelphia told the Commission that :

most complamts are received in writing or

most complamants donotlive within commut-

ing distance of the regional office.’” On the _

other hand, a Kansas City HUD staffer

- thought 75-80. pc.?rcent of the complaints filed
came in over the phone, with 10-15 percent '
'referred by local agencies and the rest walk-

3°One Fort Worth investigator saxd 95
percent were telephone_complaints,® al-
t,hough another asserted that 60 percent come
in the ma.ul and 38 percent over the tele—
phone.®

HUD maintains a tollfree number exclu—

sively for Title VIII complmnts Callers who

33 During the period covered by this report, HUD issued specific instructions in its internal s) stem of TGMs. Begin-
. ningwith TGM-12 inMay 1991, HUD disseminated all subsequent TGMs in dra.ﬂ formonly. HUD supplied the U.S.
Commissionon Civil Rights with the TGMs in response to a request for “Any technical materials (e. g. manuals, tech-
- nical guidance memoranda) issued by headquarters to regional offices concerning compliance and case handling .
. pmdures and standards of performance specifically relating to intake, investigation, conciliation, reasonable:
cause determinations.” See U.S. Commission on Civil Rights, Request for Information and Materials, Oct. 2, 1990.
HUD supplied updates in response to a later request for “Current compliance manusls, including draft manuals
now used as guidance,” and, *Any other relevant current documents outlining HUD procedures and directives on
" fair housing enforcement.” See U.S. Commission on Civil Rights, Documents Updaté Request, Dec. 22, 1992.

34 " See “Recent Fair Housing Enforcement Initiatives,” accompanying letter from Henry G. Cisneros, Sa:retary us.

. Department of Housing and Urban Development, to Mary Frances Berry, Chalrperson. U.S. Commission on Civil
Rights, June 9, 1994, p 2 (hereafter cited as HUD Initiatives). )

36 Dhid : . 1

38 ,Vlch Gums, HUD mtake analyst. interview in San Francisco, CA, Jan. 30 1991 (hereafter cited as Gums 1991 '

interview),

37  Cheryl Burrichter. equal opportunity specialist, FHEO, Region [Tl (Philudelphin) telephone interview, July 9, 1993
(hereafter cited as Burrichter 1993 interview). Complainants can, however, file.a comple'nt. at a HUD field office.

a8 . EdnrdJohnnon.mvestlgaLor.FHEO ReglonVII(KnnuaCny) telephonemwmew July 15 1993(hereah.ercued
as Edw ard Johnson, 1993 interview). :

39 Thurman Miles, investigator, FHEOQ, Reglon VI (Ft. Worth), nelephone mtemew July 20, 1993 (hereatter cited as
: Miles 1993 interview).

Richard Redmon, intake specialist, FHEO, Region VI (Fort Worth) telephone mtervne' July 20, 1993 (hereafter
cited as Redmon 1993 interview).
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use the number will hear a menu of three
selections. The first is for general information
about fair housing and refers the caller to
HUD’s information clearinghouse service.
The second is for complaints; the caller is
asked to enter the area code and the call is
forwarded to the appropriate HUD 'regional
. office, where it is answered by HUD st‘.aﬁ'. The
.third option directs the caller looking for gen-
eral HUD program information to consult the

telephone book for the nearest local HUD of- -

fice.*!
- Many complaints are made on HUD forms:

~ “We get people that go to other agencies that

have our 903 [complaint] forms. They're easy
to pick up. They can go to the Fair Housing

Council . . . they have our forms. So, we get
+ form 903s from all over.™? . _-
One office responds to telephone com-

plaints by mailingthe aggrieved person a form .

903 with a hotline to call upon receipt. HUD
staff then “walks” the complainant through

* the process of filling it out. The result of such -

assistance is a nearly 100 percent return rate
of blank forms mailed out.* '

~ Since HUD must mail the aggrieved and
the respondent a notice of the complaint 10
days. after it is filed, intake staff must act
quickly to perfect the complaint; that is, to

record essential inforrﬁation, gather as much
information as possible to assist the investi-

.gator, and determine whether the complaint
is within HUD's jurisdiction.* As one intake ~

specialist reported, “When the form 903s come
in,Thave to make sure that they’ve got names,
phone numbers, addresses, and respondents.
I get as much information as’I can before I give
it to the investigator because this cuts down

on their time.™®

* Although HUD has ehploye__d intake proce-

duressince the 1968 law took effect, in the last
2 years several offices have instituted more
rigorous procedures, which they call “scrub-
bing.” Scrubbing the complaint requires in-
take staff to ascertain and verify basic.infor-
mation about:the allegations, to call the

- . complainant and respondent to clarify their
accounts of the circumstances surrounding -

" the complaint, 'and prepare a memorandum
recording such discussions for the record.

Intake staff must conduct a property search .
to determine if the respondent owns or man-

ages multiple properties, and if other com- ..

plaints have been filed against the respon-
dent. ‘Access'to an online database of

property ownership similar to that used by

HUD’s valuation offices would be helpful,
according to one intake staff.*® One intake -

41 Goldia Hodgdon, Director, Housing Enforcement Division, Office of Inveaiéations. th). telephone interview,

* Sept. 3, 1993. ‘ ‘

_ 42 Kay Chandler, intake specialist, FHEO, Region IX(San Francisw), interview in S8an Frascisco, Calif., Jan. 28, 1991

_(hereuftér cited as Chandler 1991 interview),

43 Don Johnson, intake specialist, FHEO; Region [V (Atlu_lt‘a). telephone interview July 13, 1993 (hereafter cited as
Don Johnson 1993 interview). It would appear this method means the intake process is essentially over before the
complaint is logged and the 100-day period for investigation begins.

4 Chandler 1991 interview, and Andrew Quint, complaint intake analyst, FHEO, Region IX (San Francisco), inter-

view in Los Angeles, Calif., Jan. 28, 1991 (hereafter cited as Quint 1991 interview). -

6 Gums.1991 interview.

46 Burrichter 1993 interview: Edward Johnson, inv;_sl.igalor. FHEO, Region VI (Kansas City), telephone interview,
July 15, 1993 (hereafter cited as Edward Johnson 1993 interview); and Julius McMillen, conciliator, FHEO, Region
V (Chicago), telephone interview, July 13, 1993 (hereafter cited as McMillen 1993 interview). , .

47 Burrichter 1993 interview.
" 48" 'Quint 1991 'interview.

49 * Cheryl Bur.njch'ter'.ﬂ equal opportunity specialist, FHEO, Regioﬁ IT (Philadelphia) telephone mm-, 1991 (here- .-




specialist noted that a list of complaints filed,
including the names and addresses of the par-
ties and the properties involved, is distributed
weekly in her office.’® . ’

.Although 10 days is the statitory standard,
/it may take up to 30 days.to determine juris-
diction and obtain complete information from
. the complainant to frame the ailegation,®! de-
- pending upon tihe complexity of the case and
the ease of ascertaining the identity of the
respondent. If the allegations do not consti-
tute a violation of Title VIII, some HUD offices
try to refer the aggrieved person to another
- agency.® - '

Screening out nonjurisdictional complaints ‘
can be the most problematic part of the intake .

process. In HUD’s TGM on maintaining case

files, investigators are instructed that “if ju-

risdiction does not exist, administratively
close the complaint,™? yet no instructions on
determining jurisdiction or on assisting com-
plainants to frame their allegations to meet
jurisdictional requirements are given.* Ac.
cording to one intake specialist, most. com:

plaints received over the telephone do not fall -

| - within HUD's jurisdiction.® A regional direc-
tor observed that a large portion of HUD’s old
(bac¢klogged) cases should not have been ac-

- after cited as Burrichter 1991 mie"rvieu})'.
50 Chandler I'j”_i interview, .
51 Quint 1991 i'nwm'e_w'.
52 Redmon 1993 inlervigw‘w.
53 HUD TGM-2, p. 11.

cehtéd as fair housing complaints.*® Several
offices reported that effective “scrubbing”

. weeds out nonjurisdictional cases;’” Others

note that nonjurisdictional cases are not
“weeded out” in intake, but are recorded as
bona fide complaints in HUD’s database and
then closed, if appropriate.®® :

. Staff also reported that informal concilia-
tion efforts by intake staff are another way in
which they dispose of nonjurisdictional com- -
plaints. In the course of contacting the parties
for clarification, intake staff may facilitate a

“withdrawal with resolution” whereby com:

plainants withdraw their complainants as
part of an informal settlement (see below).*®

Staff must refer certain complaints for spe-
cial attention. First are cases where the ag-
grieved will suffer irreparable harm unless
the respondent is prevented froni going for-
ward. In such; instances, HUD may seek
“prompt judicial action™® (a temporary re-
straining order) through the Attorney Gen-
eral to preservé the status quo pending an
investigation of the complaint. Cases involv-
ing mortgage lending, redlining, and insur-
ance discrimination are presumed to involve
systemic violations-and are referred to the

_region’s systemic unit, or to,designated staff.

i

54 . Vicki Gums, intake specialist. FHEO, Region IX (San Francisco), telephone interview, Jﬁ]y 13, 1993 (herelﬁgt cited
. ! ! .

as Gums 1993 interview).
55 Quint 1991 interview. _

58 Coughiin 1991 interview.

57 Don Johnson 1993 interview; Ed|wnrd Johnsoa 1993 interview; and Cheryl RBurrichter 1993 interview.
58 PFrank Riley, investigator, MO, Region IX field office (Orﬁge Couaty, Calif.), telephone interview, July 12, 1993

(hereafter cited as Riley 1993 interview). and Clieryl. Burrichter 1993 interview.

,.59 Cheryl Burrichter 1993 interview, And_l Edward Johnson 1993 interview.

60 "42U.8.C. § 3I610(eX 1) (1988),




in. the absence of such a unit, for investiga-
tion.®! Intake staff should id:ntify cases that
_.lend themselves to the use of testing as an
investigative tool.” Finally, intake staff must
also ref.r all cases eligible for handling by a
HUD:certified ‘State or local agency.® To
speed such referral, one office reported faxing
complaints to the agency involved and follow-
. ing up with mail delivery.® :

Although the 10-day deadline for notifica-
tion of the respondent sets the parameter for
intake processing, staff reported widely vary-

_ing average timeframes. The shortest turn-

around cited was 2 days,% with 20 days the

outside limit.® In one case, the initial 10-day

‘period was said to include any efforts at con-

ciliation.”

“The organization and assignment of work
in HUD regional offices also varies. Some of-_

fices have intake units of up to three staff:*
ot.hers use only one person® or have no formal
unit.”® In some cases intake staff are expected
to be generahsts famnlxar with other tasks
such as mvest.lgat.xon ! elsewhere mt.ake staff

.also carry oz';t formal conciliation.™ One re-
gion experimented with asking field staff to-

carry out intake anu investigations, but with-
out direct acccuntability to regional FHEQ,

“the experirient was judged a failure.’ i

Caseloads also seem to vary widely. In one
office, an intake specialist handled 50 cases a

month;’* in another, fewer than 20.7 In the '

first, however, intake was the sole assign-
ment, while in the second, 35 to 40 were suc-
cessfully conciliated by the intake specialist. ®

Inexperien'ced in‘pake specialists received 1
week of formal civil rights training prior to or

_ soon after they were selected for an intake

b
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Burrichter 1993 interview. According to HUD, the. Secretary plans o establish a separate organizational unit

within FHEO to address mortgage lending and insurance discrimination in a policy context. HUD has already

begun to develop regulations which will define and describe dmcrmunmon‘ in mcngnge lending acd insurance ac-
tivities. Sve HUD Initiatives, p. 3. .

Ibid.
42UsS.C.§ 3610(0(1988) It appears the law contempiates that HUD wﬂl oﬂ'lcmlly receive the complmm. pnor w0

its referral, and not that coraplaints made to State or local agencies will be mvemgmd by them first and then filed .
with HUD. : .

‘Gregory King, Dneclor FHEO, Region VII (Kansas Clty) telephone interview, July 16 1993 (hereafter ated as

King 1993 interview).

Edward Johnason 1993 interview. StafY at other offices wd 3days was uverage See Gregory King, Director, FHZO0.
Region VII (Kanaas City), telephoae interview, July 18, 1993, and Redmon’ 1991 interview.

' Burrichter 1993 interview.

Don Jchnson 1993 interview.

Gums 1993 interview, and Miles 1993 interview..

. Myrtle Wllaon. chxef prognm services branch, FHEO, Region VII (K.nnsu Cn.y) wlephone interview. July 6

1993.

Burrichter 1993 inwr_vie'.
Redmon 1993 interview. .
Don Johnson 1993 interview.
Coughlin 1993 interview.

Burrichter 1993 interview.

* Don Johnson. 1§93 interview.

Don Johnson 1993 interview.
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position,”” but the training was not directly
related to intake.” One specialist reported
regularly receiving decisions made in HUD
cases and the housing information service
Fair Housing-Fair Lendx'ng,'79 however, an-
other'relied on her branch chief for new pro-
cedures and other relevant information.* In-
take staff interviewed often recommended
training specifically directed at intake proce-
dures and definitive (not draft) instruction
from headquarters, as well as updated tele-
phone systems and adequate staffing levels.

Conciliations . |
Conciliation was for many years HUD's

only means of resolving fair housing com-_

plainits, and it retains an important role under
the new enforcement mechanism established
by FHAA. However, conciliation as a means of
dispute resolution has certain inherently
problematic characteristics. Whether the
techniques used to bring about agreement are

fair-and whether the results are just have

been perennial concerns of complainants and
respondents alike.

Legal Framework :
According to Title VIII, “During the period
beginning with the filing of such complaint
and ending with the filing of a charge or a
dismissal by the Secretary, the Secretary
shall, to the extent feasible. :ngage in concil-
iation with respect to such complaint.™’ In its

77 " Chandler interview and Quint 1991 interview.
78 -Chandler intersew, and Guzrl.s 1993 interview. -

79  Chandler interview.

80 . Vicki Gums, intake s.ipeciah'sl. THEO, Region [X(San F

81 42USC.§3610bK1) (1988,
82 24 C.FR. § 103.300(b) ( 1993%,

regulationsgoverningconciliations, HUD pro-
poses:

...toachieve aj"ust resalution of the complaint and
to obtain assurances that the respondent will sat-
isfactorily remedy any violations of the rights of the
aggrieved person, and take surh action as will
assure the elimination of discnminatory housing
practices, o- the' prevention of their occurrence, in
the future ' i

Such- a resolution takes the form of a con:
ciliation agreement,* defined by Title VIIT-as
an agreement between the complainant and
the respondent, subject to the approval of the
Secretary ‘of HUD).* The Secretary has, by
regulation, delegated such authority to the
Assistant Secretary for Fair Housing and .
Equal Opportunity.® (If the agreement is not

.approved by the Assistant Secretary, HUD’s

general counsel may still issue a charge of -
discrimination, regardless of the parties’
wishes. % : .

The relief obtained for a. complainant as a
result of conciliation may include:

' (1) monetary relief in the form of damages, includ-

ing damages caused-by hamiliation or embarrass-
ment, and attorney fees;

~ (2) other equitable relief including, but aot limited

to, access to the d\ilelling at issue, or to a compara-
ble dwelling, the provisicn of services or facilities
in connecticn with a dwelling, or other specific’
relief; or ! ’

rancisco), interview in San Francisco, Calif., Jan. 30, 1991.

. & Agreements reached after a cause findizz has been issued are called settlements, and-may be submitted to the ad-
- ministrative law ;udge tALJ} any time crior to the 1ssuance of a final decision. Id. § 134.925.

34 42U.SC.§1616bu2) (19881,
24 CFR. § 103.310(b) 1) ( 1993,

&

86 [d.§103.310br 20,
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(3) injunctive relief appropriate to the elimination

of discriminatory practices affectmg the aggneved '

. persnn or other persons

HUD regulations provide that a concilia-
tion agreement shall not only be satisfactory
. tothe parties, but shall “adequately vindicate
the public interest.”® In this regard, relief
obtained may include:

{a) Elimination of discriminatory housing prac-’

tices.

(b) Prevention of future discriminatory housmg

prachces . )

tc) Remedial affirmative zctivities to overcome dis-
. enminatory housing practices. :

(d) Reporting requirements.

{e) Monitoring and enforcement activities. 89

.Conciliar.ion jag'reem'en:.s may also provide

for binding arbitration of any or all aspects of

the complaint™’ Although arbitration may
- occur only as part of a conciliation agreement

. approved by the Secretary, the arbitrator’s

binding decision is not subject to the approval
of the Assistant Secretary, and might not nec-
essarily vindicate the public interest.*! Thus,
it appears that while the Assistant Secretary
- may determine that the binding arbitration

st Id § 103415,

88 Ied. § 103.3100K 1)),

e I § 103,420,

w42 U.S.C. § 361XbX3) ( 19R8).

- process may vindicate the public interest in .
any given complaint, the Assistant Secretary
.has no authority to determine whether the

resulting birding arbitration agreement

serves the public interest. This apparent stat- .
ut.ory contradiction is not addressed by HUD .

regulations nor discussed in HUD's commen-

“tary provided at the time the regulations were

issued.” However, HUD maintains that the
public interest is protected sufficiently be-
cause the parties would have to enter into a

conciliation agreement before the complaint.
* could be brought to binding arbitration.* In
. any event, according to one senior }iUD legal

official, use of bmdmg arbitration is rare or
nonexistent.*

HUD is required to make concxhatlonv

agreements public unless the parties request
nondisclosure, and “the Assistant Secretary
determines that disclosure is not requlred to
further the purpeses " of the law.%
After an agreement is reached and ap-
proved by the Secretary, the respondent’s fail-
ure to comply with its terms will cause the
Secretary to refer the matter to the Attorney
General “with a recommendation that a civil

action be filed under section 814% for the.

enforcement of such agreement.”®” HUD reg-
ulations foresee periodic review of compliance

9t

92

8

£

% 8

Compare 42 U.S.C. §'¥610(b)(2)f1988|and24 CFR.§103. 310(b)(l)(1991)u.1¢h 42 USC §3610(b)(3)(1988)and

24 CF.R.§163.315(b)1993).

See24CFRCh. 1, Subch A, App. ] av957- 58(1993)(Preamble to Final Rule Implemenung Fair Houung Amend-
ments Act of 1988). - ‘

'Commem.s ofthe Department of Housing aind Urhan Development,® accompanying letter from Henry G. Cisners,

Secretary, US. Department of Housing and Urban Development, to Mary Frances Berry, Chairperson; U.S. Com-
mission on Cinl nghu June 9, 1994.p.3 (henmﬁer cited as HUD Commenu) ' .

Sara K. Praut. Depuly Assistant General Counsel for Fair Housing, wlephone interview, July 14, 1993.

42 USC §3610(b)(4)(1988) 24 CFR §103. 3300:)(1993) R
: 42USC § 3614 (1988).

i

Id. § 3610(c).

el



- with conciliation agreements, with the gen-

eral counsel responsible for.referral to the
U.S. Department of Justice (DOJ) when he or
she has reasonable cause to believe a respon-
dent has breached the agreement.®

HUD may suspend conciliation efforts “if -

the respondent fails or refuses to confer with
HUD; the aggrieved person or the respondent
fail to make a good faith effort to resolve any
dispute; or HUD finds, for any reason, that
voluntary agreement is not likely to result.”®

Finally, the law provides for confidentiality
regarding coniciliation attempts and protects
the respondent from use of iriformation

against him or her: “Nothing that is said or

done in the course of conciliation under this

subchapter may be made public or used as

evidence in a subsequent proceedmg under

“this subchapter without the written consent

of the persons concerned.”'®

In the commentary accompanying the pub—
lished regulations, HUD noted that informa-
tion disclosed dunng failed conciliation at-

- tempts could be used in the course of a
subsequent investigation:

Although it is fairly obvious that statements made
during conciliation might prove useful investiga-
tiveleads, Congress did not preclude the use of such
statementas. .

HUD notes that the use of such information in
" administrative hearings and civil actions will be

y8. 24 C.FR. §103.335 (1993).
9 Id §103325.
100 42 U.S:C. § 3610(d) ( 1988).

EL

{

governed by Rule 408 of the Federal Rules of Evi-
dence. ...

“Rule 408 mak;s inadmissible at trial “evidence of

conduct or statements made in compromise negoti-
ations” > - "oes not require the exclusion of any
evidence ntner\msc diseoverable merely because it
18 presented i m the course of compromise negotia-
tlom;_1 i

HUD published an extensive draft techni-
cal guidance memorandum on conciliation on

- August. 11,1992. According to the TGM, HUD

“is obligated to pursue conciliation while t.he
investigation is active, and possibly for a time .
thereafter.”' Indeed, “Prior to forwarding
the case with a reasonable cause recommen-
dation to Headquarters it is mandatory that
another conciliation attempt be made with the
parties. »103

If, in the course of conciliation or investiga- .
. tion, it becomeés clear the complaint is non-
. jurisdictional, “the conciliator must break off

conciliation and initiate dismissal of the com-"

HUD st.aﬁ' to remain impartial in appearance
and in fact.!% For that reason, conciliation

.agreements may not include compensation to

a fair: housmg group that has. assisted the

HUD and the fair housing group have col-

luded.'® Nevertheless, HUD points out thata

fair housing group may be compensated for

t

101 24.C.F.R. Ch.I; Subch. A, App. I at 958 (1993) (Preamble to Final Rule Implemenuug Fair Housing Amendments

Act of 1988).
102 Draft TGM-16, p. 6.
105 Draft TGM.16, p. 24.
104 Draft TGM-16, p. 7.

.

105 Draft TGM-16, pp. 12-13.

108 Draft TGM- 16, p. 21. The TGM refers to the mmmenury lwompanyxng luuancx oflhe Final Rule (54 Fed. Reg. -
3265-66) in which HUD expresses this concern ..ompenuuon to fair hounng groups msung complainants is com-

. mon in pnvaw lawsuits.

"plaint. . . ."* The TGM stresses the need for -

" complainant but is not a party, lest it appear -

i




. injurie§ suffered due to re,spon.c"lent’s discrim-
" ination and. provided an opportunity to be-
come a complainant or aggrieved person and

‘thus pamcxpate in conciliation or adjudica-

. tion.197 Also, fair housmg groups may be com-
pensated in conciliation agreements, with
attorney’s fees for providing legal representa-
- tion to complainants.'® In addition, concilia-
tion agreements often arrange for fair housing
groups to provide training or testing services

to respondents who are required to provide

training for thexr employees or who agree to
ongoing bestmg
The TGM also stresses the need to separate

conciliation and investigation functions, and

contemplates. that, ordinarily, individual
"HUD staff may not play both roles in one case.
However, the TGM also instructs investiga-
- tors how to shift from investigation to concili-

. ation, and even how to shift back again, al- -
though the latter is not recommended in a -
single interview."' In order to safeguard the

rights of participants, a factsheet, “Concilia-

tion under the Fair Housing Act,” must be.

- given to all parties to a complaint..m

The Conciliation Process

In - practice, complamts that survive the
intake screening process are sometinies as-
) i

107 See HUD Comments, p. 3.

106 Ihid.

‘109 Ibid. .

110 Draft TGM-16, pp. 10-11. | A
111 Draft TGM-16, p. 28, Exhibit 1.

 signed first to a conciliator,

112

sent snmu]taneously to a conciliator and an

'mvest.lgat.or,""’ depending on office proce-
_ dures. In some offices, the conciliator has 5 to
10 days to attempt to achieve an informal .
" settlement: while the investigator proceeds

with factfinding.'' In others, conciliation is

- attemgted throughout t.he complamt pro-

cess.

HUDs database mdxcat.es that concxha-
tions contmue to be achieved well into the
complaint process. Of the 923 successful con-
éliations achleved in fiscal 1990 (the first {ull
year of operatlon) 61 percent were closed
after 100 days. In 1991, the figure remained

. steady at 62 percent; it improved dramatically

to 46 percent in 1992 and 39 percent in fiscal
1993.11 _
In a typical situation, the conciliator con-

" tacts the complainant and respondent by tele-
phone to determine if both_are interested i in.
pamcxpatmg in the conciliation process and .

what resolution might be acceptable.!*” Ifthey
agree to attempt conciliation, the two parties

. are brought together in an informal, confiden-

tial meeting to work out an agreement.."'
The goal of a conciliation agreement is usu-
ally to achieve the original objective of the

aggrieved, such as the next available apart-

|
H i

'

112 Elaine Spina, investigator, FHEO, Region I1I (Philadr:iphia) lelephonz interview, July 20, 1993.

113 Burrichter 1993 muemew and Gums 1993 interview.

114 Lettie Barber, equal opportunity specialist/investigator; HUD, FHEO, San Francisco, CA. Region [X, interview in

San Francisco, Jan. 30, 1991, (hereafter cited as Barber interview).
115 Kelsy Leon, investigator/conciliator and acting bmnch cluef Regwn IV (Allanu) lelephone interview, July 21,

1993.

116 Data obtained from Department of Houmng and Urban Development, Office of Fair Houmng and Equal Opportu-
nity, Integrated Title VIII Database System (hereafter Title VIII Database).

117 Mchllen 1993 interview.

- 118 Julius McMillen, conciliator, FHEO, Regicn V (Chicago), telephone interview, July 13, 1993.
. . ;

and sometimes -

=y ..3



‘ment.'" The regulatory requirement that the

" agreement must serve the public interest is _

‘most commonly met by the inclusion of affir-
mative action and reporting requirements, '?
A _conciliation agreement may also require

respondent training.'?' Although creativity is
sometimes encourazged.l22 “boiler plate” lan-
- 1 . ’ B

guage.is common. R :
Monitoring of concilistion agreements oc-
curs primarily throngn the review of reports
submitted pursuant to the agreement.'?*.Qn:
site monitoring was rarely reported. At least

in one region, :nonitoring is inhibited by lack -

of staff and funds for staff travel;'® in others,

staff from other regional office units are as-
signed to monitor agreements when
needed.'®® -

In some offices, staff serve as both investi-
gators and conciliators,'?’ while in others con-
ciliators specialize as such.'*® Caseloads vary
from 40 or 50'% to 82'™ in a year, but staf’
may have other assignments.'”! Although
well-received, the first national training on
conciliation was not held uritil March 199312
Staff networking remains an important
source of information and instruction.'33 Staff’
evaluations include both quantitative and
qualitative clriteria,’“ with recent revision of

| .

119- William Fitzgerald, conciliator, FHEO Region V, telephone interview, J1;7y 13,1993, °
1 . .

120 Coughlin 1993 interview.

121 Kelsy Leon, inventignwr/mnciliator and actingbranchc|

(hereafter cited as Leon 1993 interview).
122 Edward Johnson 1993 interview.

123 Don Johnson 1993 interview, and Yvonne Poindexter

view, July 13, 1993.

hief, Region W(Atl\anta). telephone interviéw. July 21,1993

A invéstignbor. F HEO R.e”g.ion V (Chicago), lelephone inier;

124 ' Gregory King, Director, FHEO, Region VII (Kansas City), telephone interview, July 16, 1993, and Leon 1993 inter-

view, among others.

125 John Eubanks, Director of FHEO, Re_gioq VI (Ft. Worth), telepimne inléryiew.'Jniy 19, 1993. '

Laura Pelzer, conciliator, FHEO, Region I (Philadelphia) telephone interview, July 20, 1993 (hereafter cited as
Pelzer 1993 interview). o o o

Although stafl may serve as both investigators and conciliators, generally, they do not. perform both tasks with
respect 1o a single complaint. However, an investigator may suspend fact{inding and engage in conciliation if the
rights of the aggrieved party and the respondent can be protected and the prohibitions on diaclosure of information

- can be observed. 24 C.F.R. § 103.300(c) (1993). Despite the fact that HUD's regulations permit investigators to con- °

13

14

" and Pelzer 1993 interview.

ciliate complainta in limited circumstances, the sixth circuit recently emphasized the rule rather than its exception,
* ... the failure to follow the general requirement that an investigator not be involved in conciliation of a complaint’
he has processed nullified any real possibility of resolving it by conciliation.” Kelly v. Secretary of HUD, 3 F.3d 951,

* 957 (6th Cir. 1993).

Carolyn El-Amin, Branch Chief, FHEO, Region 1L telephone inlel:view, Jul‘_y 9,1993, and McMillen 1993 intérvigw.
Fitzgerald 1993 interview. . '
McMillen 1993 interview.

Pelzer 1993 interview.

1

Pelzer 1993 interview, and Gary S;veeny. Branch Chief, FHEO, Region V1 (Ft. Worth), telephone interview, J uly 20,
1993. . . i ' - . .

Frank Riley, investigator, FHEO, Region IX fieldoffice (Orange County, Calif.), telephone interview; July 12, 1993,

I,Pélzer 19§3 interview,



expectations to include credit for more “signif-

icant and creative relief,” including afﬁrma-l

tive action and reporting requirements. '3

Conciliation Data

Analyzing HUD's complaint data yields
some insights into the success of its concilia-
tion efforts. From March 1989 through Sep-
tember 1993, HUD approved 4,461 concilia-
‘tion agreements. Of these, 1,690 cases

resulted in monetary relief, and 1,015 cases.

* resulted in housing units for the complain-
ants, including cases where both money and
housing were obtained.’*®

In FY 1989 HUD closed 1 503 comp]amts
of which 345 or 23 pereent were conciliated. In
FY 1990. HUD closed 3,489 complaints and
; conciliated 923 or 26 percent; in FY 1991, of
5,232 complaints closed, 1,002 or 19 percent
were conciliated; in FY 1992, of 6,400 com-
plaints closed, 1,141 or 18 percent were con-

ciliated; and in. FY 1993, 6,377 cases were .

closed, of which 1,050, or 16 pereent, were
conciliated. Although conciliations fell in 1991
and 1992, the decline reflects a rapid increase
__in the propomon of admlmstratn-e closings
during the period.’®”

The number of cases w1th housing units
obtained through conciliation numbered 132
(38 percent: of cases conciliated) in FY 1989:

313 (35 percent) in FY 1990; 254 (25 percent) -

in FY 1991; 331 (29 percent) in FY 1992; and
273(26 percent)in FY 1993.
Total monetary relief iu FY 1989 was

- $284,515; the average case that yesr yielded .

$1,910 (the median award was $545). In FY
1990 relief totaled $1,235,820, for an average

of $2,704 and a median of $800. In FY 1991.

“total relief amounted to $1,340,281, with an

average of $2 607 and a median amount of
.$600; in FY 1992, relief totaled $1,479,008, for
an average of $2,599 and a median amount of
$750; and, in FY 1993, relief totaled
$1,521,870, 'for an average of $2, 866 and a
median ﬁgure of $775 '

Wlthdrawal with Resolution

The only instruction that appears to apply
to complamts withdrawn-with resolution is
contained in the technical guidance memo-
randa on conciliations. There-the subject ap-
pears to be covered under a paragraph headed
“private settlements which states that
“There is not successful conciliation when the
parties execute an agreement that HUD has
not approved.”'3®

The memoranda goes-on to point out that:

Even Ifthe non HUD ag'reement provides for with- .

drawal of the' complaint, the complaint remains

open until the complnmant formally filesa request ’
" with HUD to withdraw it. .

Moreover, even after such withdrawal, HUD may

' pursue enforcement by a Secretary-initiated com- -

plaint, or referral of evidence to the Department of
Justice, a regulatory or supervisory agency, ete.!®

Thus the mstructxon generally appears to
look with disfavor on such withdrawals, but

they nevertheless constitute a significant por- -

tion of complamts resolved. Although the pro-

cess may eliminate less weighty complaints, .

leaving HUD\staﬂ' able to focus on matters of
broader import, fair housing advocates see
two problems; First, informal resolutions may

135 Maurice McGough, Deputy Director md Chief, Synmmc Unit, FHEO. Regmn V(Chxmgo) telephone lnbernew

July 13, 1993.

“136  HUD Title VIII Database. In analyzing HUD's a)mplunt data, a small number ofmmplmnu ﬁled prior to Oanber
" 1, 1987, were excluded, which affects some of the Commission’s calculations, albeit in a minor 'ay

137 Administrative,closures more than doubled between 1990 and 1992, nsmg from 1047 to 2.268. This gro't.h

mcreued the proportion of ndxmmslr-uve closures from 30 percent in 1990 to 35 percent. in 1992.

138 TGM.# 16,p.7.
139 Ibid.
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allow repeat offenders to escape scrutiny.'¥
Second, aggrieved persons may not receive the
remedies or compensation their complaints
merit,'*! particularly since HUD plays only a
mediating role .and does not approve the

agreements. (As noted above, HUD does not

represent complainants until it finds reason-
able cause to believe discrimination occurred
after a full investigation.)

Median relief obtained in complaints with-

drawn with resolution was $510 in 1990 (with
an average of $1,465); $543 in 1991 (with an.

average of $2,357); $566 in 1992 (with an

average of $3,300) and $500 in 1993 (com-

pared to an average of $3,007). In general,
relief obtained through withdrawal was less
‘than relief obtamed through fermal concilia-
txon

" Investigations

The FHAA prescribes very little regarding
the conduct of investigations. The law does
establish a tlmeframe

( lV) the Secretary shall make aninvesti gauon
of the alleged discriminatory housing prac-
tice and complete such investigation within
100 days after the filing of the complaint . ...
unless it is 1mpract1cable to do s0.!42

(C) If the Secretary is unable to complete theinves- -

tigation within 100 days after the filing of the
complaint . . . the Secretary shall notify the com-

140. Smith interview.
141 Ibid.

plainarxt'and rleapondent in writing of the reasons
for not doing s?.l

The tirnefran'!e also applies if the complaint
has been referred to a certified State or local

agency for processing.'*
In addition' the law provides that:
N
At the end of each investigation under this section,
the Secretary shall prepare a final investigative
report contai mng—

(i) the names and dates of contacts with witnesses;
(ii)a summary and the dates of correspondence and
other contacts with the aggneved person and the
respondent;

(iii) a summary descnpnon of other pertment re-
cords

(iv)'a summary of witness statements; and
(v)answers to mterrogatones 145 :

The Secretary ‘may amend the final investiga-
tive report (FIR) if HUD discovers additiona. -

evidence.'¥ HUD must prowde information
derived from an investigation, and the final
report itself, to the comflamant and the re-

spondent upon request.'*’ -
HUD regulations spell out the purposes of

an mvest.xgathn as obtaining mformatan on
events related'to the alleged discrimination,

. documenting related policies or practices, and

developing factual data to permit the Assis-
tant Secretary and General Counsel to deter-
mine, as described below, whether there is

142 42U S.C. §3610(aX1XBXiv) (1988); 24 C.F. R $ 103 225 (1993). The mve-tmnmon is to include a deunmnnuon of
whether there is reasonable cause to believe a nolauon of Title VIII has oecurred.

143 42US.C. § 3610(aX 1XC) (1988); 24 C.F.R. § 103.225 (1993). Currently, HUD is revmng the letter which is issued
to the aggrieved person and the respondent when HUD determines that u)mpleuon of an investigation within 100
daysisimpracticable. HUD intends for the letter to serve as a “more substantive and effective commu nication to the

parties to a complaint.” See HUD [nitiatives, p. 2.
14 42 US.C. § 3610(aX1{BXiv) and (C) (1988).
145 1d. § 3610(bX5XA).
148 Id. § 3610(bX5XB).
147 Id. § 3610KdN2).




reasonable cause to believe that a,violation of
the fair housing law occurred.*® The Assis. |

tant Secretary is charged with seeking volun-
tary coop'eratiqn “to obtain access to premises,
- records, documents, individuals, and other
possible sources of information; to examine,
record, and copy necessary materials; and to
take and record testimony or statements of
persons reasonably necessary for the further-
-ance of the inv.stigation.”!4® Nevertheless,
the Assistant Secretary may conduct discov-
ery and issue subpoenas as necessary and as
is authorized for administrative proceed-
‘ings, 150~ -

. The_normal duties and functions of an
investigator are established largely through
standard practice and internal rules, includ-
ing technical guidan¢e memoranda. As noted

~ -above, in addition to the existing. TGMs,
TGMs, dating from mid-1991 have only been
circulated in draft form. The draft status of
these memoranda significantly circumscribes
the ability to review the investigatory process.
Although little documentation exists on the

- - investigation process itself, a draft instruc-

‘tion, entitled Efficient Investigative Tech-
niques, (92-2-ECIF) proposed methods to im-

prove the quality of investigation. The .

techniques include written interrogatories to

obtain, for example, clarification of ownership

of the dwelling.at issue; lists of tenants and
witnesses; sales, rental, or loan records by
relevant classification; and accounts, of what
transpired. Investigators may obtain state-

‘148 24 C.F.R. §§ 103.200-103.230 (1993).
19 Id. § 103215(). '

“ments b télephone, to the extent possible,

with accompanying legible notes of the inter-

* view retained in the files (where testimony is

critical, HUD should obtain an affidavit).'3!
The text of the draft ECIF suggests that the

,pressures in timely completing the workload ‘
result in attempts to avoid onsite interviews .

- whenever possible. o :

The results of an investigation are placed

in a file, the primary sections of which are the

. final investigative report, which summarizes
_ factual.data yained during the investigation;
" the evidentiary section, containing all testi.
monial and documentary evidence; and the -

deliberative section, containing all privileged
and confidential data, personal impressions of
the investigator, the reasonable cause memo-
randum,'®® and any other deliberative or in-
ternal memorandum.' The file is then for-
warded for cause/no cause determination, as
described below. ’

If the case appears to involve pervasive or

institutional discrimination, complex issues,

or “novel questions of fact or law, or will affect ;
alarge numbet of persons,” the Assistant Sec-
- retary may process the complaint as a “sys-

temic” one. In that case, the investigation may
involve a review of policies and procedures of
the respondent for adherence to FHAA, as
well as an inquiry into the facts surrounding
an individual allegation. '5*

‘Where the Secretary decides that a com-
plaint challenges the legality of any State or

local zoning or land use law or policy, the

150 Id. § 103.215(b), The General Counsel must approve the leg;lity of the subpoena prior t its issuance.

151 Efficient Investigatiize Techm'éues (draft 92.2.ECIF), draft memorandum from Leonora Guarraia, Geuerll-.Dq')uty

Assistant Seqeuw for Fair Housing and Equal Opportunity, Department of Housing and Urban Development.

152 The recpmmendatim;x of HUD staff regarding whether a charge of discrimination should be issued by the general

counsel. - .

153 File Format for. Title VIII Cases (TGM 2, Rev. 1, Jan. 31, 1990) (the TGM was subsequently amended in other

respects). )
154 24 C.F.R. § 103.205 (1993).



. Secretary must refer the complaint imme-

diately for action by the Attorney General.!®>

HUD'’s regulations provide that the General
Counsel decide whether such a challenge ex-
ists after the complaint has been investigated,
and“ir lieu of making a determination regard-
ing reasonable cause, shall refer the in-
vestigative materials to the Attorney General
for appropriate action ... ."'%® .
‘HUD staff rely on TGMs and agency train-
“ing for guidance on how to conduct investiga-
- tions. The shortcomings of TGMs for this pur-

pose have been described above. Most staff -

interviewed reported receiving basic and ad-
vanced investigative training in 1989 and
1991, respectively. Some also reported in-
house training and some training from out-
- side experts. Those with prior investigatory
experience in other civil rights areas relied
heavily on that experience to guide them.
Nearly everyone advocated annual training to
keep current with developments in fair hous-
-ing law and HUD policies, and many advo-

" cated that HUD issue a manual on complaints

processing. o . ,
~ Staff uniformly reported that mortgage
lending and zoning cases were the most com-

155 42 US.C. § 361(gX2XC) (1988).
158 24 CF.R. § 103.400(ax2Xii) (1993).

plex and t.imt"! consuming. Cases involving
mentally handicapped complainants were
also considered difficult. :

Complaint Processing Deadlines
Much has been made of the 100-day mile-

stone. HUD itself has classified cases older
than 100 days as “aged,” and critics have _

assessed HUD's performance as if it were a

deadline for issuance of determination.'s? In- -

deed, respondents have argued, largely un-
successfully, tl"gat, the failure to complete the
investigation within the 100 days or to provide

. the written response destroyed the jurisdic-

tion of the court.'5®

Although the courts have found that HUD's
delays have neither destroyed the jurisdiction
‘of the court nor unduly prejudiced the respon-

dents, the delays are affecting the amount of
damages and penalties awarded. In HUD v.
Kelly, the administrative law judge (ALJ)

" found that HUD's unexplained 17-month

delay between the initial ecomplaint and the
issuance of the charge caused the complainant
to suffer damages more than double the loss
she would have suffered if HUD had acted

within the statutory timefrar_ne.m Thus, - -

)

157 Leland Ware, “New Weapons for an Old Battle: The Enforcement Provisions of the 198_8'Amendmenu to the Fair

Housing Act,” report prepared for the Administ: ative

(hereafter cited as Ware, "Neu'r Weapons®).

Conferenceof the United States{January 1392), pp. 70-73; 7 _

168 Baumgardner v. Secretary of HUD, 960 F.gd 572(6th Cir. 1'992) (notice submi:ued within a reasonable time; delly
) in investigation was not a statutory violation); United States v. Scott, 788 F. Supp. 1555 (D. Kan. 1992) (failure 1o

five notice for approximately 120 days and failure to make cause determination for over 300 days was not jurisdic- -

[

tional limitation); United States v. Curlee, 792 F. Supp. 699'(C.D. Cal. 1992) {congressional authorization to con-
tinue investigation when impracticable to make determination within 100 idays removes 100 day period as a
mandatory requirement); Contra United States v. Aspen Square Management Co., 817 F. Supp. 707 (N.D. I1. 1993)
{failure to make a cause determination or provide an explanatory letter for over 350 days deprived the court of

~ jurisdiction). Aspen Square was vacated pursuant to a settlement between the parties, as observed in United States

v: Beethoven Assoc. Lid. Partnership, 843 F. Supp. 1257, 1260 (N.D. m..1994).;8a HUD Commenta, p. 4; Deval L.
Patrick, Assistant’Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mary Frances
Berry, Chairperson, U.S. Commission on Civil Rights, July 13, 1994, attachment. p. 1 (hereafter cited as DOJ Com-
ments, attachment). HUD notes that the same district court in Aspen Square held in Beethoven that the court’s
'+ junisdiction was not destroyed by HUD's failure to meet the FHAA notice requirement regarding investigation and

determination delays. -

(1% HUD v. Kelly, 2 Fair Housing-Fair Lending (P-H) 1 25,034, at 25,363 (HUD ALJ Aig. 26, 1992), offd in part, -

vacated in part, and remanded in part, Kelly v. Secretary of HUD, 3 F.3d 951 (6th Cir. 1993).
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TARLE 31

"Case Processng Tunes

Avyg. no. hwndoudhmﬂhm:

FY ofdays - 100 days 150 days 200 days closed
1989 - ERAL:E . 48 25 : 13 1,503
1990 , 184 64 48 ‘. 38 3,489
1991 - 206 52 48 | 38 5,238
1992 140 . - 40 27 19 6.400

1993 151 39

Source: U.S. Dopumﬁonl of Housing and Urben
De: Jopment, Tide Vil Database. . .

23 S22 6.377

' because HUD was responsible in part for the

complainant’s excessive loss, the ALJ did not .
impose a civil penalty in addmon to the com-

pensatory damage award.'%®
On appeal the sixth circuit in Kelly re-
manded the case to HUD to allow for a proper
conciliation effort.'®! The court agreed with
the ALJ’s liability finding, but stated that
even if conciliation fails, damages should not
" be assessed for the period in which HUD com-
pletely neglected the case.'®?

Most staff agreed it was unrealistic to ex- °

pect all cases to be investigated and a deter-
minatior: made within 100 days, for several
reasons. First, since cases are investigated by
regional staff, they must allot travel time for

“personal interviews. Second cases involving .

larger. institutions as respondents and com-
plex issues require more interviews and re-

search. Third, a shortage of staff, staff freezes,

and the reactivation of upwards of 1,400 com-
- plaints from State and local agencies not cer-
tified by September 13, 1992, has greatly in-
creased the burden on staff. Anecdotal
remarks about caseloads bear out the obser-
vation Lha't under current circumstances,

150 125,034 at 25,363,
' 181 3 F.3d st 957,
182 Id.

HUD wull not be able to close complaxm.s or
make determinations in 100- days. For exam-
ple, one investigator reported a caseload of 60
investigations and a closure rate of 6 per
month: another reported 55 cases total, and 4
closed per month. Caseloads seemed to vary
considerably, from a high of 75 a year to a low
of 32.'® In some cases, investigators also were
assigned a large number of State and local
cases to review, or additional special projects
and systemic investigationa. _ :
HUD's own complaint database reveals
that from 1989 to 1993; cases exceeding 100
days to close ranged from a low of 39 percent
in 1993 to a hxgh‘of 64 percent in 1990; cases
exceeding 150 days ranged from 25 (1989) to: )
48 percent (1990 and 1991), and cases exceed- )
ing 200 days ranged from 13 percent in 1989

" to 38 percent in 1991. (See table 3.1.) During
. this time period, ‘the number of complaints

filed rose from 3, 034 in 1989 t0 4,075 in 1990;

5,720 in 1991, and 6,521 in 1992. Against the .

backdrop of a rising caseload, HUD made -
progress in 1992, but lost ground agmn in
1993,

163 However, the complexity of the cases sssigned could dot be weighed.
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The ratio of complaints closed to complaints

received over time gives another indication
that HUD still struggled to keep abreast of
complaints filed. In’ 1989 the ratio was 50
percent; in 1990, 86 percent; in 1991, 91 per-
“cent; in 1992, 98 percent; and in 1993, 105
percent—not enough to overcome the backlog.
The database also ylelds some insights into
overall case management, The average num-
ber of days from the date of filing to the date

* a case was assigned to an investigator was 23
in 1989; 26 in 1990; 58 in 1991; 33 in 1992; and

35 in 1993. The average number of days from

assxgnment of a case to an investigator and
the start of the mvestlgatxon was 17 in 1989;
14 in 1990; 11 in-1991; 5 in 1992; and 23 in

+1993. Finally, the average number .of days
trom the start of the investigation to closure
of the case was 76 in 1989; 160 in 1990: 179'in
1991; 136 in 1992; and 126 in 1993.

‘Determinations and Closures

Cases are closed through --nciliation, ad- .

ministrative closure or is: .ance of a “no

cause” determination. Issuance of a cause de- -

termination means the case will advance to
the adjudicatory stage. To find cause, HUD
mustdecide “whether the facts conzerning the
‘alleged discriminatory housing practice are
s.‘flicient to warrant the initiation of a civil
action in Federal court. ol

.Admlnlstratlve Closures

Neither Title VIII:nor HUD regulations
.appear to contemplate, much less define, ad-

ministrative closure of complaints. In HUD's -

TGM on maintaining case files, investigators

" plaint.™

are instructed that “if junsdlctlon does not
exist, admlmstratwely close the com-
% Instnictions for maintenance of the .
Title VIII database include case classification
codes covering various reasons for closure,

such as untJmer filed, dismissed. for lack of -

jurisdiction, unable to locate complainant, -
complainant failed to cooperate, unable to
identify respondent, and complaint with-
drawn by complainant without resolution.”'*
HUD staff confirmed that cases closed for
these reasons fell mto the category of “admin-
istrative closures

From 1989 to 1992, administrative closure °
was the most frequent means of complaint
disposition, totaling 5,377 (28 percent) of all
complaints. In 1989 HUD administratively
closed 402 complaints, or 27 percent of total
complaints closed;'®.in 1990, 1,047 or 30 per-
cent;in 1991,1,716 or 33 percent and in 1992,
2,268 or 35 percent. )

Finally, in some regions, complaints that

‘are determined to be nonjurisdictional upon.

receipt are neverthelessentered into the data-
base and then closed. In other regions, such
complaints are never counted at all. Thus, the
data reveal substantial dxﬂ'erences intherate
of administrative closures among regions. Ad-

‘ministrative closures accounted for 13 percent

of the total number of complaints received
from 1989 through 1992 in Region I, while 50
percent of Region III cases were closed admin-
istratively. Other' regions fell between: Re- .
gions IT and IV administratively closed 44 and
45 percent of thexr cases; Regions IX and X .

closed 35 and 36 percent Regions VI and VII -

184 24 C.F.R § 103.400(a)( 1993) HUD emphasizes that “the prime focus of the reasonable cause detenmnauon ison
the facta determined during investigation.” See HUD Comments, p. 4. HUD obaerveu that “reasonable cause deter-.

minations tend to be fact specific.” Ibid.

165 'TGM-2 (Rev. 1, Jan. Jl, 1990) (subsequently nmended in other respects), p. \11.

168 Integrated Title VIII Data Dictionary, pp. 3940:

167 Albert Mu ndy, Acting Director, Management Information Syswma Stafl, Office ofFau' Housing and Eq'ud Oppor-
tunity, U.S. Department of Housing and Urban Development. telephone mtemew June 18, 1993. :

168 The complaints closed were not necessarily received that year; the percentages only offer a rough mdmt)on of clo-

sures compared i) caseload.




closed 32 and 31 percent; Regions V and VIII
closed 22 and 21 percent, respectively.

Determinations’

The law provides that when the Secretary
““determines that reasonable cause exists to

~ believe that a discriminatory housing practice

has occurred or is about to occur,” he or she
“shall immediately issue a charge on behalf of
the aggrieved person. . ..""*® The charge:

(1) shall consist of a short and plain statement of

. the facts upon which the Secretary has found rea-

sonable cause to believe that a discriminatory
housing practice has occurred is about to occur; .

and,

(i) need not be limited to the facts or. g'rounds
alleged in the complaint-....!”

Eﬂ'ective March 21, 1989, the Secretary of °

"HUD delegated the authority vested in him
essentially to three officials—the Assistant
_ Secretary for Fair Housing and Equal Oppor-
" tunity, the General Counsel, and the Chief

Administrative Law Judge.'”! The Secretary .

delegated to the General Counsel the power to

decide whether a facility met the statutory " -

. definition of “housing for older persons”; to

pursue failures to.comply with a conciliation
agreement arising from a complaint; to seek -
prompt judicial action to protect a complain-

~ ant prior to issuance of a charge and a deci-

169 42 U.S.C.§ 3610(gK2XA) (1988).
170 Id. § 3610(gX2XB).

171 54;F'ed. Reg. 13.121 (1989).

2 ld -

173 Id. |

174 Id.

175 Id.

176 Id.

(ii) shall be based on the final investigati t
1) shall be based on the final inveatigative repo .~ powered to conduct administrative hearings

.Secretary for Fair Housing redelegated all .
‘and regional housmg commissioners-and to .

: equal opportunity (who report to the regional
-administrators), except the responsibility of

sion; to determine whether or not reasonable
cause exists to issue a charge of discrimina-.
tion; to serve copies of such charge; to seek
judicial review; and to seek court enforcement

.of an administrative order.!™

In addition, t.he General Counsel was em-
powered “to approve or dxsapprove the legality
of subpoenas and interrogatories before their
issuance by the Assistant Secretary . .

~* during investigations and “to litigate claims

asserted in charges in administrative hear-
ings conducted! by the Administrative Law
Judge...,” t.hat i8, to present cases on behalf
of com7plamant.s when a charge has been is-
sued.! : ;
The Chief Admmxstratwe LawJudgeisem- _

on charges of discrimination.!” All of the ~
other powers of the Secretary under the law
are delegated to the Assistant Secretary for
Fair Housing and Equal Opportumty except
the power to sue and be sued.!’® The Secretary
also permitted the General Counsel and As-
sistant Secretary to redelegate most ﬁmctaons
in turn.'”

_ Effective: March 24, 1989, the Assistant

of his powers to the regional administrators

the regional directors of fair housing and

issuing HUD's annual fair housing report;
promulgsting rules, regulations, and




guidelines; filing and investigating Secretary-
initiated complaints; issuing notices (not deci-
sions) regarding reasonable cause; and certi-
fying State and local agencies as substantially
eqmvalent on either aninterim or permanent
basis.!”

Effective July 1, 1990, the General Counsel
redelegated the power to make no cause deter-
" minations regarding most complaints of dis-
crimination to the regional counsels.'™ Re-

gional counsels were to review complaints for -

no cause findings, determine if-a no cause
finding is warranted, issue the required sum-
mary of the case for a no cause finding, notify
" the parties of dismissal and make the dis-
missal publie, and refer complex cases to the
General Counsel.'” Although this delegation
provided authority to the regional counsels to
- make no cause determinations in most cases,
the General Counsel retained his authority to
make no reasonable cause determinations in
all cases, and he retained the sole authority to

act in the types of cases over which he did not
delegate authority.to the regional counsel.'®
In addition, the General Counsel retained the
"sole authority to determine if a facility quali-
fied as “housing for older persons,” where a
reasonable cause determination would re-
quire a conclusion whether the housing would
be exempt as housing for older persons. The
_ General Counsel also had the exclusive au-

)

- 177 54 Fed. Reg. 13,122 (1989).
178 35 Fed. Reg. 23,301 (1990).
"1 Id ’
180 HUD Comments, p. 4.
181 55 Fed. Reg. 23,301 (1990).
182 Id. at 53.293 (1990).
183 Id. o
184 [d.
S 188 Id.
188 56 Fea. Reg. 2931 (1991).

" thority to make determinstions in cases
where occupancy codes were at issue, deter- . -

mine if reasoriable accommodations or modi-
fications for handlcapped persons had been
made in a particular case, refer zoning and
land use cases to DOJ, handle cases in which
HUD was the Irespondent, and handle Secre-

 tary-initiated cases.'®

Six months later, the Secretary changed

. the delegation’ of authority to permit the As-

sistant Secretary to make the initial no cause
determination; effective January 28; 1991.'%
Pursuant to t.he new redelegat:.on the Assxs-
tant Secretaryl would review all case files.'®

The Assistant Secretary was required to make
findings of no cause as warranted.'® Where
the Assistant Secretary believed a cause find-
ing was warranted, he would forward the case

" to the General Counsel for review, who would
make. the ﬁnal cause/no cause determina--
tion.'® Effective on the same date, the Gen-

eral Counsel redelegated the power to make
cause det.ermmlahons to regional counsel, ex-
cept in complex or novel cases or in cases
involving the legality of local zoning or land
use laws.'® The General Counsel also re-

-delegated to the Associate General Counsel

for Equal Opportunity and Administrative

Law (and the Assistant General Counsel for-’

Fair Housing) the authority to determine
whether a case involved complex facts or novel

o3
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questions of law or the legality of-local zoning

or land- use laws.'"” However, the General

Counsel retained the sole authority to make -

cause determinations in cases involving com-
plex facts or novel issues of law. '®®

Effective December 13, 1991, the power to

make no cause determinations that had been
transferred from the General Counsel and
regional counsel to the Assistant Secretary
was redelegated to the regional directors of
fair housing and equal opportunity.'® Thus
HUD assigned the concurrent authority to
find no cause to the regional fair housing
directors, while the power to find.cause (or no
cause) rested largely with the regional coun-
sels. Under HUD’s. reorganization effective
April 15, 1994, “Reusonable cause determina-
tions in all cases referred to the assistant
general counsels {formerly regional counsels)
in field location, including determinations in
handicap and familial status cases, no longer
require approval from the General Coun-
sel.”! The assistant general counsels ‘have
the authority to issue reasonable cause deter-

.minations in all cases, except those involving

complex or novel issues, or complaints involv-
ing the legality of local zoning or land use

ordinances.'®! Therefore, whiie a complaint .

could be found to be meritless at any point, a
decxsiqn to find cause unqlerwem. added scru-

tiny. It is also{ important to note that, despite
the broad authority delegated to the regional
ccunsels, the General Counsel always retains
the authority'to make determinations should
he choose to do so.'"? :

Apparently to establish parallei checks on -

both cause and no cause determinations, the
General Counsel subsequently affirmed the

inherent right/ to reopen no cause determina. -

tions made by regional counsels;'* the Assis-
tant Secretary, affirmed the inherent right to
reopen no cause findings by the regional direc-

_tors;'™ and the Secretary delegated, to the.

General Counsel the authority to reopen no
cause determinations made by the Assistant

Secretary.'®® Effective September 30, 1992,

the regulatory icha’nges were accompanied by

a memorandum jointly issued the same day by

the General Counsel and the Assistant Secre:

tary that further clarified the delerations of

authority.' According to the memorandum:
i

Effective immedi‘aiely, all Determinations »f No

Reasonable Cause must receive the enncurrence of-

counsel prior to issuance. Regional Office Determ:.
nations of No Reasonable Cause w1l be reviewad
by Regional C.)urisel and Headquarters Determ.
nat1ons of No Redsonable Cause wiil be reviewad
by the Office of the Assistant Generai Coursei i=r
Fair Housing. 1~ : L s

b

187 [d. Casesinvolving the lerality of local zoningorlanduse laws are referred hy H;UD 0 DOJ withuut adeterminatng

of whether reasonable cause exiats, pursuant 1 42 US.C, $ 46 10(3s22C) ( 1984} and 24 C.F R. GRS TR

(1993, .
188 56 Fed. Reg. _293i (1991).
189 57 Fed, Reg. 296 (1992).
190 HUD Comments, p. 4.

191 See [bid., p. 5

192 Ibid. p. 5. }
193 57 Fed. Rey. 4§.066 (1992).
194 [, at 45,068. '
196 Id..'ut'46,398.l

196 Frank Keating, General Counsel, and Gordon Mansfield, Assistant Secreﬁry !'(}r Far Housing and Fuuai Oppor.
tunity, Memorl_ndum 0 All Regional Counsel{s]and All Regivnal Directors of FHEQ, RE: No Reasonabic Cause De

tern inations under t'ws Fair Housing Act, Sept. 10, 19

92.

N




In all cases in which the Regional Director of FHEO

" or the Director of Investigations in Headquarters -

FHEOG proposes to make a determination of No
Reasonable Cause, the determination and the in-
vestigatory record will be submitted to the Re-
gional Counsel or the Office ofGeneral Counsel for
review and concurrence. _ .

The memorandum states that ccunsel has.5
working days to concur in or reject a determi-
nation, and that failure to providé comments
will be deemed as concurrence. When FHEO
officials disagree with counsel, the Assistant
'Secretary and the General Counsel vnll re-
solve the matter.
On August 5, 1994, several months after

the reorganization of HUD, the Secretary

transferred the authority to find cause from
the General Counsel.(and the deputy general
counsel) or his designee to the 'Assistant Sec-

. retary for Fair Housing and Equal Opportu- -

nity and the Deputy Assistant Secretary for

Investigations and Enforcement, effective im- -

mediately.'®” ‘This change was modified on
Sept.ember 12, 1994, when the Secretary is-

sued a technical-correction requmng the con-

currence of the General Counsel in the As-
- sistatn Secretary’s decision.'%?

. However, HUD still did not make provis-
ions for formal appea’s to the General Counsel
by complainants dissatisfied with a no cause

finding. In issuing the original regulations in

January 1989, HUD observed that:

- . The statute does not contemplate a review of the
reasonable csuse determination. . ..HUD) believes
that it is significant that the Act does not specific-
ally provide for an appeal of the reasonable cause

. determination, particularly where such procedures
are specified within other secticns. {See section

812(h), which provides for Secretariai review of the
 ALJ’s initial. decision.) Moreover, HUD believes

197 59 Fed Reg. 39.955-56 (amending 24 CFR. § 103.335, §103 400, and $103.405).

that appeals of the determination of reasonable
cause would be contrary to the legislative history
ofthe 1988 Amendments, which supporta the expe-

-ditious resolunon of complainta.

*re e

HUD notesthat the failure to provide for the review

of the reasonable cause determination will not pre-
clude an aggrieved person from filing a civil action
under section 813 of the Act.'® . .

No doubt the low number of cause findings
gave rise to the concerns about how decisions
were made within HUD. In 1990 HUD issued
67 cauge determmatxons or 1.9 percent of the

‘complaints "losed in 1991, 149 cause letters
were issued, or 2.9 percent; in 1992, 156 cause

letters were issued, or 2.4 percent; and 1993,
211 cause: letters were issued, or 3.3 percent
of compiaints closed 20 1f the administrative
closures are subtracted from the total re-

“ceived, the figures increase somewhat as time

goes on. In 1290, the rate is 2.7 percent; in
1991, 4.2 percent; in 1992, 3.8 percent; and in

1993, 5.2 percent. (See table 3.2.)

The figures for no cause findings are
higher. In 1990 no cause findings were issued
in 364 cases, or,10.4 percent of all closed casés
and 14.9 percent of cases not closed adminis-
tratively. In 1991 930 no cause letters were
issued, representing 17.8 percent and 26.5
percent of all closed cases and cases not closed -
admmxstratxvely, ir 1992, 1,278 no cause let-

* ters were issued, or 20.9 percent and 30.9

percent; and - m 1993, 1024 no cause letters
were issued, or 16.1 percent of all closed cases
and 25.3 percent of cases ~losed administra-
tively. (Many cases were carried over; see
below.) (See table 3.3.)

-.198 Id. at 46 759-60(umeudmg 24 C.F.R. §103.400 and §103.405).
199 24 Cj‘ R. Ch. L Subch. A, App I st 961 (.993)(Pre-mble to Final Rule Impiementing Fair Housing Amendnnnu

Act of 1988).

\

200 All wmplnml stauistics are derived from the HUD Title VIII Database.



Another way to examine closures is to see
how long they take. Administrative closures
of cases filed in 1990 took an average of 170
days to process; 148 days for 1991 cases; 69
days for 1992 cases; and 94 days for 1993, In
contrast, cause determinations took an aver-
age of 368 days for 1990 cases; 537 days for

[

1991 cases; 604 days for 1992 cases; and 592

days for 1993 cases. No cause findings were

reached after an average of 174 days for 1989
. cases; 377 days.for 1990 cases; 386 days for

1991 cases; 260idays for 1992 cases; and 203
‘days for 1993 cases. (See table 3.4.)
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TABILE 3 2 _
Complaints Closed with Cause Findings

P

Yoar = - Causefindings % of all cases closed

1990 " 67 C 1.9
1991 149 2.9
1992 - 156 2.4

1993 211 ' 3.3

Source: U.S. Doponmont of Housing and Urbnn
Dovdopmonl. Titde VIl Database.

“ % of cases closed
excluding admin. closures
2.7 :

4.2
3.8
5.2

TABLE33 ' i '
] Complaints Closed wnth No Cause Findings

Year No cause findings % of all cases closed
1990 . 364 . 10.4
1991 - 930 17.8
1992 1278 20.5

2993 - 1024 164

Source: U.S. Dopartment of Housing and. Urban -
Development, Title VIl Database.

&ofmudosed

_exdud'ng admin. closures

149
' 265
309

25.3

-

TABLE 3 4

Timehlness of Coase Processing by Closing Category

| (Average Number of Days)

Yoar 'Administrotive cdosures  Cause findings

1990 - 170 , . 368
1991 148 ° . 837
1992 69 . . " 604

1993 . ... 94 592

Source: -U.S. Department of Housing and Urban
Development, Tite VI Databass.

Nocausofmdngs
377
r 386
260
+ 203




rior to the Fair Housing Amendments Act
_Po£ 1988 (FHAA), an individual complain-
-1ant suffering from housing discrimina-
tion that could not be conciliated by the U.S.

Department of Housing and Urban Develop-

ment (HUD) and was not litigated by the
Attorney General had no option but a private
civil suit in U.S. district court. The 1968 Fair
Housing Act restricted monetary recovery to
actual damages, capped punitive damages at
$1,000, and permitted an award of attorney’s
fees only to plaintiffs not able to bear the cost
‘themselves. These limitations discouraged
private parties or private counsel from invest-
ing in a civil suit except in cases of egregious
discrimination. ' - :

To -strengthen fair housing enforcement,
Congress, through the FHAA, created the

framework for an administrative adjudicatory .

process in addition to the private: right of
~ action already available to aggrieved parties.!
The FHAA also removed the limit on punitive
damages and provided for attorneys’ fees to
the prevailing party, at the court’s discretion.
" More important, it expandedthe investigati.ve

powers of the Secretary of HUD and created 4
,two-pronged mechanism for the governmen-

-tal enforcement of fair housing rights.

Legal Framework

Once the Secretary issues a charge of hous-
ing discrimination based on a cause determi.
nation,? a complainant, a respondent, or an
aggrieved person on behalf of whom the com-
plaint was filed may elect to have the case
decided in a civil action in U.S. district court.’
Ifnoparty electsto transfer the casetodistrict
court, the General Counsel will maintain an
administrative proceeding* before an admin-
istrative law judge (ALJ) designated by the

chief ALJ.® The responsibilities of the ALJ

include conducting hearings, supervising all
prehearing activities including discovery,
disposing of motions, and making initial deci- -
sions.® Although the HUD Office of Adminis- .
trative Law Judges (OALJ) is administra-
tively a part of HUD, it is functionally
autonomous.’ .

Once a charge!is brought by the Secretary, -
the FHAA requires the ALJ to commence a

1 U.S. Congress, House, Committee on the Judiciary, Fair Housing Amendments Act of 1988, 100th Cong.. 2d sess.,
1988, H. Rep. No. 100-711, p. 13, reprinted in 1988 US.C.C.AN. 2173, 2174 {hereafter cited as FHAA House Com.
. 1 .

_ mittee Report). :
2 42US.C. §3610(g 2XA) (1988).

3 Id. §$3612(a). For a further discussion of the elections precess, see chap. 11.

¢ 24CFR §103.410(c)(1993).

|5 42U.8.C.§36120) (1988) 24 CFR.§ 104,100 (1993)

6 24'C.F.R. §104.110(a)j)(1993).
7 Id §104.140. -
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hearing within 120 days, unless it is im-
practicable.® Under the FHAA, the prehear-
ing discovery must be conducted as “expedi-
. tiously” ..« possible within the 120-day time
period. .4 must be completed 15 days prior
.to the ..earing date.? However, discovery also

must be “consistent with the needs of all par-

ties to obtain relevant eviderice.”'?

In addition to the time restraints, the hear-
ing must be “conducted at a place in the vicin-
ity in which the discriminatory housing prac-
tice is alleged to have occurred or about to
occur.”!! The conduct of the hearing must
follow the Administrative Procedure Act:
(APA),'? and the presentation of evidence
‘must be in accord with the Federal Rules of
Evidence.'® Each party has the right to “ap-
pear in person, be represented by counsel,
present evidence, cross-examine witnesses,
and obtain the issuance of subpoenas.”'*.The
ALJ may \decide a case based only on the

“submissions of written evidence, if all of the
parties waive their right to appear before the
ALJ.'S ' o -

A settlement agreemen: resolving the

charge may be submitted to the ALJ at any

"8 42US.C. §3612(gX1)(1988). If the hearing caznot be
parties in writing as to the reason for the delay.

time prior to HUD's final decision in the ad-
ministrative proceeding.'® A settlement

agreement must be signed by the parties, in-

cluding the aggrieved person and the General
Coungel, and then serves as the basis for an

‘ALJ decision based on the agreed findings.!”

In addition, during the course of the ALJ

proceeding, the ALJ, upon request of either '

party or on the ALJ's own. initiative, may
request that!the chief ALJ appoint another
ALJ to conduct settlement negotiations. '® The
settlement ALJ may be ordered to preside

over the negotiation of all of the issues in the -

case, or the order may limit the scope of the
negotiations to specified issues.'® The regula-
tions do not stipulate the precise timeframe in
which the settlement ALJ must conduct the

.negotiations, but do state that the order ap-

pointing the ALJ will specify when the settle-
ment ALJ must report to the chief ALJ.?® In

addition, the, negotiations may not unduly’

delay the commencement of the hearing.?!
Under the regulations, the settlement ALJ

convenes and.presides over conferences and

negotiations between the parties, and

assesses the' practicality of a potential

by

gin on time, the ALJ is statutorily required to notify allthe .

9 Id. §3612(dX1) (1988); 24 C.F.R. § 104.500(b) and (e) (1993). .

10 42U.S.C. § 3612(dX1) (1988).

11 24 CFR.§ 1047053 (1993).

12 Id. §104.710, '

13- Id. § 104.730.

14 42US.C.§36120)(1988). \
15 24CFR. § 104720 (1993). ‘

o168 Id § 104.925.

17 *Id.

18 Id. § 104.620.
19 Id.

20 Id. § 104.620().
L2t Id. § 104.620(c).



settlement.?? The settlement ALJ must report
to the chief ALJ describing the status of the

settlement, assessing the likelihood of agree-.
. ment, and _recommending termmatlon orcon-

tinuation of the negotiations.”® However, the
chief ALJ must make the ultimate decision to
terminate negot.lat.lons after consultatlon
with the settlement ALJ.?*

Once a hearing is completed, the ALJ is
statutonly directed to issue findings of fact
and conclusions of law within 60 days.unless
it is 1mpractxcable This initial decision is
subject to review by the Secretary before it

may be considered the final decision. If the -

ALJ finds in favor of the respondent, the ALJ’s

initial decision dismisses the charge, and

HUD must. publicly- disclose the dismissal.?®
. However, if the ALJ finds in favor of the
aggrieved party, he or she may award compen-

satory damages, injunctive relief, civil penal-.
ties, and/or any ‘other appropriate rehef m
Civil penalties are limited to $10,000 per re- -

spondent for a first offense,?® $25, 000 for a

\

22 Id. §104.620bX1). -
23 Id. § 104.620(bX2).
24 Id. § 104.620(c).

25 42US. C §3612(g12) (19881 Ifthe decision cannot'be made wnhm this ume period..lhe ALJ'is statutorily required

second offense,” and up to $50,000 for a re-

peat offender.’® ALJs have no authonty to

--award pumuve damages, and attorney’s fees

may only be awarded to the prevailing party
(other than the United States) aﬁer the initial
decision becomes final.®'

The Secretary may 2viéw any mmal deci-
sion of an ALJ and serve a final decision
within 30 days of the issuance of the initial
ALJ decision; otherwise the initial order be-
comes the final and enforceable decision of the
agency.’? This process provides the Gffice of
General Counsel (OGC) with its only op portu-
nity to appeal an adverse initiat ALJ deci-
sion.” Underthe APA the Secretary on review
has broad dlscretlon to take any action sup-
perted by the record and is not bound by any
finding or conclusion of the ALJ.* HUD is
required to make public disclosure of each
final decision.*

Any party agg'neved by a final order in an

‘administrative . proceeding may obtain judi-

cxal review oft.hal: order by filing a pet,mon for

N

to notify all the parties in wnting as to the reason for the delay

26 Id. 53612(;;;(7) _
.27 24 C.F.R.ﬁlO—t.SlO(b)(l‘:)Qa'-.
28 Id. § 104.910(bX3XiXA).

29 Id. §104.910(bX3XiXB). The prev lous olTense must have been adjudicated dunng the 3-year period preceding t.he

filing of the current charge

20" Id. §104.910(bX3XiXC). The prioroffenses must have been adjuciicated during the 7-vear period pmceding the filing

of the current charge

31 42U.S.C. §3612(p) (1988); 24 C_F‘.R. § ;04.940(1993).

32 42 US.C.§36 12(h')( 1)(1988% 24 C.FR. §104.930(a) and (fz) (1993). i’or a funher discussion of the Secreiary review

process, see chap. 10.

33 “Comments of the Departmeant of ﬁousmg mdLrban Development,* mmpanymglelter from HeoryG. Cisneros, -

Secretary, U.S. Department of Housing and Urban Development 10 Mary Frances Berry, Chaisperson, U.S. Com-
mission on Civil Rights, June 9. 1994, p. 5 (hereafter cited as HUD Comments). . -

M4 5USC. §557(1988).
35 24 C.FR. § 104.930(c) (1993).

‘ - |
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revieu_in an appropriate U.S. court of appeals
within 30 days after the order is. entered.?®
Although HUD serves as a party tothe admin-

istrative proceeding,”’ the General Counsel
may only appeal an adverse initial decision of
an ALJ to the Secretary.®® Once an initial ALJ

decision becomes the final decision of the Sec-'
retary, the General Counsel must defend that
position, even where the final decision is ad-

- verse to the complainant and contrary to the

litigation position taken by HUD’s OGC at the
* hearing.*® The final decision becomes the po-
sition of the agency which the Federal Govern-
. ment, represented by the U.S. Department of

Justice ( DOJ), must defend inany subsequent '

‘appeal .
~If no petition. for judicial review is filed

within 45 days, the ALJ's decision will be
_ conclusive in any future enforcement proceed-
ings.*! The final order may be enforced either
through a petition by HUD to the appropriate.
U.S. court of appeals for appropriate tempo-
rary relief or restraining order,

tled to relief under the order.®

'

36 ,42USC §3612(l)(1988) 24 CF.R. §104. 950(:)(1993)

37 24CF. R § 104.200(aX 1) (1993).
‘38 HUD Comments, p. 5.

39 Tbid. ., '

" 40 Ibid. -

“2 or through a -
private proceeding iritiated by anyone enti- -

Interventions.

If the complaint proceeds in the admlms-
trative forum, HUD files a charge seeking
relief from, the respondent for the aggrieved -
party and [vindicating the public interest.
Because HU'D is responsible for representing
the interests of both the agprieved party and
the Federal Government, the FHAA allows

"any aggrieved person to intervene as a party

to the proceeding.® The legislative history:

" indicates that Congress intended for the par-

ties to a HUD proceeding to have all of the
rights. grant.ed under the APA and added the
right of intervention as an additional proce-
dural safeguard for aggrieved persons.*® Ac-

.cording to the preamble to the regulations,

HUD did not expand the classes of persons -
permitted to intervene beyond aggrieved per-
sons primarily because of the statutory time
limits on the issuance of administrative deci-
snons However other persons who are not

_part.xes to the proceedmgs may file amicus . .
curige briefs at the: discretion of the ALJ. 4

The regulations provide that the ALJ shall
permit an mterventxon if the intervenor is

either the aggrieved person on whose behalf . -

t.he charge is 1ssued or an aggneved person’

41

42

52

42 U.S.C: § 3613(1) (1988); 24 C.F.R. § 104.950(b) (1993).
42-U.8:C. § 3612(X1) (1988); 24 C.F.R. § 104.965(a) (1993).

42 US.C. § 3612(m) (1988); 24 C.F.R. § 104.965(b) (1993).

24 C.F.R. § 104.200(aX 1) (1993).

42 US.C. § 3612(c) (1988). -

FHAA Hause Committee Report, p. 36, 1988 U.S. C C.A.N’ 2197.

24 C FR. Ch L Subch. A App. I, 911, 965 (Preamble to Final Rule Implementmg Fair Housmg Amendments Act
of 1988).

Ic_L § 104.200(c).



with an interest in the property or transaction
involved in the charge.*’ If the charge was not
filed on behalf of the aggrieved person seeking
. intervention, then the intervenor must dem-
onstrate that the disposition of the charge
may impair or impede his.or her ability to
protect that interest. If the aggrieved
person’s interests are adequately represented
by the existing parties, then the ALJ will deny
the intervention request.’"

- Although the statute places no time con-

straints on the filing of an intervention, HUD
‘requires an aggrieved person to file a timely
request.’? A request will be considered timely
iffiled within 30 days after the date the charge
was filed by HUD.® In response to sugges-
tions from commenters, the HUD regulations
~do not impose an absolute deadline for inter-
ventions. HUD allows aggrieved persons to
file after the 30-day period “to ensure that
aggrieved, persons ‘will not be unnecessarily

excluded from a proceeding.”* In determining
- whether or not to permit an intervention, the

ALJ may consider'the stage and progress of
the litigation, when lil:igar.ion is sought, the
reasons for any delay in seeking intervention,

49 Id. § 104.200ax3).
50 Id§ 104.200(ax 3 ).
51 Id.

52 Id.§ 104430,
53 Id

1988). E

and the prejudlic_e to the other parties if inter-

,vention is permitted.”®

The right to request an intervention in an
administrativq proceeding beyond the 30-day
limitation is significant because it may allow

"aggrieved persons who are not parties to the

proceeding to intervene and appeal the final
decision of the agency.® Under the regula-
tions, aggrieved persons who are not parties
may ' not appeal the final decision of the
agency, even if they are adversely affected by
it." Further, an aggrieved person who is not
a party to the proceeding cannot rely on HUD
attorneys to appeal an adverse final decision
of the agency, since that decision hy definition
is the final decision of the Secretary, and,
therefore, of HUD itself. The Secretary cannot
be aggrieved by his own final decision.’® .
'In one case, HUD v. Downs, ALJ Cregar
permitted an intervention after the initial ad- .
ministrative decision became final.® Al

 though the interyention was filed far beyond

the 30-day threshold, the ALJ stated that the
intervention was still timely and necesaary to

~ avoid prejudicing the. public interest.%’ ALJ - '
Cregar found that the complainants both met -- -
the threshold requirements of having an

54 [d.;see id. Ch.1, Subch. A, App. I at 966 iPre.nmble w Final Rule Implexﬁenting Fair Hduuing Amendments Actof -

56 Id. Ch.I, Subch. A, App. I at 966 (1993) (Pream le to Final Rule Implementing Fair H(;using mnMenu Act of

1988). .

56  See Aggrieved Parties Allowed to Intervene After ALJ's Decision Becomes Final, 1 Fair Housing-Fair Lending (P-H)

vol. 7, no. 8, 18.1, p. 2 (Feb. 1, 1992).
57 24 C.F.R. § 104.950(a) (1993).
58 HUD Comments, p. 5.

.59 HUDv. Doynl. 2 Fair Housing-Fair Lendipg(P-m‘ 25,017 (HUD ALJ Nov. 22.. 1991).

80 Id. at 25,235,

j

.




interest in the transaction and claiming to

have been injured by the respondent.s alleg-
edly discriminatory actions.®
ALJ Cregar found that the intervenors’ in-

terests diverged from the Secretary’s when -

the General Counsel declined to appeal the
adverse initial decision of the ALJ to the Sec-
“retary.®? ALJ Cregar emphasized that ag-

grieved persons should not be required to in- -

" tervene at an earlier stage in the proceeding
simply to preserve a right to appeal which
they may not need.® Instead, representation

by HUD adequately protects the rights of ag--

grieved persons and keeps the costs of litiga-
.tion low for the complainant, unless HUD
takes a position with which the aggrieved

persons do not agree, such as deciding not to

. appeal the initial decision.®
"~ Two months after Downs, ALJ Andretta

denied a motion to intervene that was filed -
before the Secretary finalized the ALJ'S initial
Although this motion to intervene .

decision.5
occurred at an earlier stage in the process

- than the motion in Downs, ALJ Andretta.

found that the request was not timely, stating

61 (d.
2 Id
&3 . Id. at 25,236.
8 Id.

that the complainanthad ampie time to retain
private counsel earlier in the proceedings.®
Furthermore, although the complainant

“stated that her interests may diverge from the

government's, ALJ Andretta stated that “Not

'only does she fail to state what this diversion.

of interest is, but she also fails to state what
may cause such a diversion at some later

date.™ However, the Secretary did grant the - ‘

intervention- upon review,5
» Since only two.fair housmg cases have ad-
dressed the issue, it may be premature to

determine whether the ALJs will permis- '

sively allow interventions, as in Downs, or will

require a more definitive showing of timeli- -

ness and divergence.® However, according to

. some advocacy groups, the mere existence of

OGC’s discretion to appeal an adverse initial
ALJ decision t.o the Secretary, and  HUD's
simultaneous representatxon of both the com-

. plainant and the public mterest appear prob-.

lematic for complainants.”® Furthermore, as
noted above, HUD cannot appeal adverse final
agency decisions to Federa! court.

. i
- t

85 HUD v. Hohday Manor Estates Club, 2 Fair Housing-Fair Lendl.ng(P-HH 25,022'HUD ALJ Jan. 21, 1992)

ified, vet aside, and intervention granted, 2 Fair Houumg-Fau Lending (P-H) § 25.027 (HUD Secretary Mar. zs :

1992) (final decision).

68 HUDv. Holiday Manor Estates Club, 2 Fmr Housing-Fair Lending (P- H\1 25,022, at 25,271 (order denying moton -,

to intervene).

87 Id

88 HUDY. Hohday Manor Estates Club, 2 Fair Housing- Fair Lend.mg(P H) § 25.027, at 25,297-98 (ﬁnal decision).

. '
! /

.69 ALJ Andretta dxd note that in interpreting “rules of procédure for apphuuon to & given case, where thm is Listle
or no precedent yet established, quidance is provided by the corresponding secuon of the Federal Rules of Cm.l Po-

cedure and [F)ederal case law.” [d. at 25.271.

70 HUD Complauumts Cover Umxrlam Legal Terrain with Inservention Eﬂ'om 1 Fair. H.oulmg—Fur lnndmg (121]

vol. 7, n0. 9, 9.2, p. ¢ Mar. 1, 1992). According to HUD, OGChubeammonwauwemmxngthoSomuy
review process to preveat ALJ initial decisions that are adverse to eomphmnnu from becoming the final decizicn

of HUD. HUD Comments. pp. 5-6.
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Shortly after both decisions, HUD issued
“two model letters for use by the regional of-
fices informing complainants of their right to
intervene in the administrative proceeding.’!
‘One letter informing complainants of their
right to intervene is mailed after the initial

* ALJ decision, but before the Secretary review
period has expired.™ More recently, HUD de-

signed another model informational letter

which is issued to complainants at the end of
. the election period and prior to the commence-

ment of the ALJ -hearing. This model letter -

explains that the HUD trial attorney will
“fully represent your interests and the
government's interescs, unless they conflict
with each other: Therefore, you may wish to
intervene to enable you to assert your inter-
ests in the event of such a conﬂict."”. '

Appointment of ALJs

Administrative law judges are appointed

'by HUD pursuant to the APA.™ Unlike dis-
trict court judges who are presidentially ap-
pointed with the advice and consent of the
Senate, administrative law judges are com-

'
Petitively selocted by the Office of Personnel

Management;(OPM).ba'sed on their writing
ability and experience in administrative liti-
gation, together with such factors ag veteran’s

_ preferences‘.'"5 OPM evaluates and ranks can.

didates for a general pool of ALJs, regardless
of their experiences in particular fields of
law.” Agencies, sich as HUD, may appoint as
many ALJs from OPM's list of “eligibles” as
are necessal?' to conduct proceedings for the
department.”” '

To limit undue agency influence, ALJs are
assigned cases'in rotation” and cannot “be
responsible to.or subject to the supervision or
direction of an employee or agent engaged in

. the 'performanc@a of investigative or prosecut-

ing functions of the agency.”™ Additionally,

£

ALJs generally cannot “perform duties incon-

sistent with their duties and responsibilities

as administrati've‘law judges.”™ OPM is re-

sponsible for establishing the qualifications,

- Pay, and removal (in most cases) of ALJs 5!

and sets the sa)a‘lries for ALJs irrespective of
any agency ratings or standards, 2 ALJs are

tenured employees who may be removed or"

disciplined only for good cause established

71 HUD to Notify Parties of Intervention Rights in-Administrative Cases, | Fair Housing-Fair Lending (P-H) vol. 8,

.00.2,927, p-8 (Aug. 1, 1992;.
= Ibid. '
73 Ibid., pp. 8-9; HUD 'Cumments. attachment 1.
4 5US.C.§3105(1988).”

7 Id.§1308;5 CFR.§ 930.203(f) and 930.203a (1993).

6 With OPM: approval, agencies may also select ALJs by a process known as "selective certification.” 5 C.F.R.
§930.203a(1993). Selective certification allows the agency Lo select ALJs who possess specialized experience with-

out regard to their rank in the general pool of OPM eligibles. See L. Hope O'Keeffe, Note, Adminustrative Law
Judges, Performance Evaluation, and Production Standards: Judic:al Independence versus Employee Accountabil.

ity, 54 Geo. Wash. L. Rev. 591. 593 0.9 (1986),
77 5US.C. § 3105 (1988).
.18 Id '
9 Id. §654(dX2). K
80 Id § 310s.
8 Id §§ 3105, 7521,
: &. ld § 5372, .
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and determmed by the Merit bystems Protec-
tion Board.™ Agencies are explicitly pre-
cluded from either rating the performance of
the ALJ or implementing any performance-
based removal actions.™

Implementation

Nature of Cases Reviewed
Table 4.1 shows the breakdown of charges

. brought by HUD through November 4, 1993.

The table describes the nature of diserimina-
tion and whether or not ane party elected to
have the case brought by DOJ in U.S. district
court. As the nunibers'indicate, the vast ma-
jority of charges relate to family status dis-
crimination. There is no significant difference

between the percentages electing and not

electing judicial action for each type of dis-
c¢rimination.*®

Of the charges brought, a very small num-
ber have resulted in final decisions, as shown
in table 4.2. The breakdown Ly basis of cases
reaching decision roughly approximates the
breakdown by basis of charges brought.The-
FHAA ‘enacted after some 20 years of enforce-
ment of the original Fair Housing Act, added
two protected classes of victims to its cover-

83 'Id. § 7521(a).

84 Id 8§ 4'*101(I2)(DD 4302, 4303: 5 C F.R.§930.211(1993).

age, but did not significantly change the pa-
rameters of illegal behavior. Accordingly,
many of the cases examined simply take their
place within the existing body of law. Many of
the examined cases present factual disputes
over issues such as ownership and the verac-
ity of statements made by the parties, rather
than disagréements over the rule of law. Al-

- though some of these cases presént legal ques-

tions, the questions often arise directly from
the original (1968) statutory language and
simply reflect the ongoing evolution of civil
rights law. .

A survey of the cases ansmg since 1989
reveals that the race discrimination cases
tried before ALJs represent the types of dis-
crimination that have existed since the pas-
sage of the initial Fair Housing Ast. The cases
examined generally involve refusals to rent or

- sell, harassment, or the eviction of an existin 5%
" tenant on the basls of the race of t.he tenant

or the race of hrs or her guest(s).”” Few if any

'legal issues of any novelty are present; each

case focuses on whether an adverse action had
occurred in fact, and/or whether the reasons
offered by the respondent for his or her con:
duct are legitimate or pretextual.

Higher profile race discrimination claims
have proceeded in district court, and generally

85 This reponexammes both charges and decisions as feasible. First, it incorporates findings from en.mmmgthe HUD
final decisions in 45 cases that have been released and published in the Fair Housing-Fair Lending Reporter (Pren-
tice-Hall). Second, all available FHAA Federal district court and appellate dccmonl issued between Mar. 2, 1989
(the effective date ofthe FHAA), and Dec. 6, 1993, were examined. Detailed nnalysu was restricted to cases alleging
private discrimination. Finally, all HUD necreumnl reviews and final decisions of ALJ initial decisions through
February 4, 1994, were included. In addition. the report exemines all HUD chugel filed through November 4, 1993.

, All multiple charges filed concurrently against- the same respondent or mpondenu havs been wunt.ed as one

charge for purposes of this dmcuulon

88 See.e.q.,HUD v. Narlis, 2 Fair Housing-Fair Lending (P-H) § 25,003 (HUD ALJSepL 11, 1990)
87 HUD v. Jerrard, 2 Fair Housing-Fair Lending (P-H) 1 25.006 (HUD ALJ Sept. 28, 1990).




TABtE 41

HUD Charges, by Llected Forum and Basis

Basis DOJ HUD Total,
Race : 52 - 30 82
Handicap 47 24 71
Sex 7 4 1
Family status 180 132 312
National origin 4 2 6'
Religion 1 - 1
_ Retaliation 3 4 7
Combination 15 9 24
Total 309 . 205 514
Source: U.S. Departmaent of Housing and Urban _
Development, Office of Administrative Law Judges. .
TABLE 4.2
Dispasition of HUD Charges by Basis
" Basis Decided Settled Pending' " Total
Race 11 12 7 - 30
Handicap 5 13 6 ' 24
Sex 1 2 1, 4
Family status 24 91 17 - 132
- National origin - 2 - 2
Retaliation 1 1 2 . 4
Combination - 3 4 2 . 9
Total 5 - 205

. 4%

o "Sodrce: U.S. Department of Housing and Urbal;
Development, Office of Administrative Law Judges.

126 3

' As of Mar. 16, 1994, these charges were still
pending in the sdministrative forum, -

[ 3]




with private counsel. In #ddition to the cus-
tomary claims just described, these high-
profile cases have addressed the responsibil-

" ity of real estate brokers,® insurers,®

: appraxsers % and even elevator repair compa-
nies” for the subtler manifestations of dis-
crimination found in society. These cases fre-

* ' quently raised questions of liability for

apparent discriminatory effects without clear

proof of discriminatory -animus—questions

"~ which courts treated with great caution.

Few disability-based charges have been de-
cided by an ALJ. Of these, one concerns the
obligation of a housing provider to accommo-
date a disability by reserving a parking

_space;* one, a refusal by developers to sell to
a group home,”
ment of a tenant with AIDS.* Once aguin, the

and one, the alleged harass- -

more légally complex cases have been decided
in district court.®

As noted, the majority of HUD charges.
brought in the!period examined compiain of
familial status discrimination. Some of these
cases involve refusals to rent to large fami- -
lies,g‘f or evictions in which the issue is
whether the apTartment was in fact avaiiable,
or whether the respondent had a legitimate
nonpretextual reason for taking the action.”’
These cases, and the disability-based charges, .
fit easily into the existing body of fair housing
and civil rights law, and have raised few new
issues merely because of the new bases of

. discrimination.®®

ﬂmellness : :
By statute, HUD is reqmred to prowde

~ administrative heanngs within 120 days of

~

91

* Village of Bellwood v. Dwivedi, 835 F.2d 1521(7th Cir. 1990); City of Chicago v. Mawchmaker Real Estate Sales Ctr.,
2 Fair Housing-Fair Lending (P-H) 1 15,663 (N.D. Ill. Nov. 7, 1990), a/Pd in part, rev'd in part. 982 F.2d 1086 (7Tth
Cir. 1992), cert. denied. Ernst v. Leadership Council for Metro. Open Commum'ties, 113 8. Ct. 2961 (1993).

NAACP v. Amencan Family Mut. Ins. Co.,, 978 F.2d 287\7tn Cir. 1992), cert. dnued 113 S. Ct. 23”5(1993)
S.epwev SavmgnofAm 800 F. Supp. 1100 (N.D., Ghio 1992). \ ) '

‘Clifton TerrweAssou; v. United Technokogy Corp., 1989 U.S. Dist. LEXIS 8787 (D.D.C. July 27, 1989), summ. judg-
.maugmrued dwmtsud T28 F. Supp. 24(D.D.C. 1990), o/7°d in part, uacotedmpart 929 F.2d 714 (D.C. Cir. 1991)

HUD v. Dedham Hous: Auth, 2 Fair Housing-Fair Lending (P-H) 1 25,015 (HU'D ALJ Nov. 15, 1991) (initial deci-

.- sion and order), remanded. HIJDALJ No. 01-90-042401 (HUD Secretary Dec. 13, 1991)(remand order)(without de-

termination on the merita), 2 Fair Housing-Fair Lend.lng(P-H) 425,023 (HUD ALJ Feb. 4, 1992) (lnmal decision
on remand and order).

HUDv. George 2 Fw Housmg-l"ur Lending (P H) {1 25.010 (HUD ALJ Aug 10, 1991).
HUD v. Williams, 2 Fair Hnunng-l"m Iendmg (P-H) 1 25,007 (HUD ALJ Mnr 22, 1991)

_See, e.g.. United Statea v. Southern Management Corp, 955 F.2d 914 (4th Cir. 1992) (defining handicap in the.

 context of drug and alcohol addiction), But see HUD v. Hansen, HUDALJ No. 09:91-2048-3 (HUD ALJ Apr. 28, 1993)
(consent order) (Secretary-initiated test case for i interpreting the FHAA accessibility guidelines). HUD emphasizes
that it “developed an innovative approsch to resolving complaints involving buildings that were subject to the FHAA .
design and construction requirements but which were lhudy coastructed in a macner t.ha: ‘was not in compliance
with those requirements.” See HUD Com.mcnu. p-7 . .

Eg. HUDv. Morgnn.ZFnrHousmg Fur[gndmg(P H){ 25, 008(HUDALJJu]y25 1991) a{fdmpan rev'd
part, Secretary of HUD v. Morgan, 85 F.2d 1451 (10th Cir. 1993). ,

Eg, HUDv. Hacker, 2 Fur Housing-Fair Lendmg(P H} 25,038 (HUD ALJ Dec 2, 1992).

HUD stresses that “many o{ the cases which have cozne to heas :ag do involve legll issues of real ugmﬁcane HUD:
decisions have been particularly instrumental in protecung the rights of families with children and perscns with
disabilities.” See HUD Counmnu. p- 8.
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bringing charges, and ALJs are to issue opin-
ions within 60 days of the comgletion of the
hearing. In all but six cases to date, the 120-
day limitation was met. One delay was ex-
plained in the decision as due to settlement
negotiations ™ and one delay was explained
“due to respondent’s health problems.'® The

remaining four delavs were less than 30 days-

each and were not explained, but were evi-

dently not at issue.'’" Likewise, the 60-day

requirement was raet in all but two cases. In
those cases decisioiis were issued within 65

days.'” The noted delays arede minimis and
. the progress of the cases remarkably efficient -

by comparison with civil litigation. The effi-
.ciency of the ALJs is in noted contrast with
HUD’s delay in processing complaints as
discussed above, even allowing for the com-
mensurate difficulties of conciliation and in-
vestigation.

‘Novel or Difficult Issues

Although the cases to date have generaily
.involved familiar issues, some cases have -
raised issues of first impression, either be-

cause of the new FHAA provisions or because
parties contested the manner in which oid
provisions should be applied to the nawly cov-
ered situations. For example, since the begin-

_ ning of the FHAA period, HUD has conductad

extensive litigation on the eligibility of com-

.munities to qualify as housing for older per-

sons exempt from the prohibition on family
status discrimination.'™ This is a politically
powerful issue,'® because thousands of com-
munities, ranging from retirement villages to
mobile home parks, practiced family status’

.discrimination prior to the FHAA: The FHAA

permits family status discrimination only in
communitie- restricted to, and focused on the
needs of, older persons.'® A su-cession of
early ALJ cases have successfully established

"HUD'’s view thatthe exemption is a narrow

one placing the burden of proof on the commu-
nities claiming the exemption.'*® o
.Despite administrative decisions providing -
that communities of older persons must meet
the requirements for exemption from the fa-
milial status provisions of the act at the time

of a discriminatory action for the actisn to be

% HUDv. Le.iner. 2 Fear Housing-Fair Lending (P-H) 1.26,021, at n.1 (HUD ALJ Jan. 3, 1992).
"106 HUDv. Jancik, 2 Fair Housing-Fair Lending (P-H) 4 #5,068 (HUD ALJ Oct. L i993).

101 HUD v. Nelson Mokl Home Park. 2 Fair Housing-Fair Lending {P-H) 1 25.063 (HUD ALJ Dec. 2. 1993); HUD v
Paradise Gardens, 2 Fair Housin~-Fair Lending (P-H) 1 25,047 (HUD ALJ Oct. 15, 1992); HUD v. Frisbie, 2 Faur
- Housing-Fair Lending (P-H) 1 25.030 (HUD ALJ May 5, 1992); HUD v. TEMS As'n, 2 Fair Housing-Fair Lending

(P-H) 1 25,028 GIUD ALJ Apr. 9,1992).

102 HUDv. Lewis, 2 FairHousing-Fu;Lending(P-HH 25,035 (HUD ALJ Aug. 27,1992); HUD v. Lashley, 2 Fair Huul-
"ing-Fair Lending (P-H) { 25,039 (HUD ALJ Dec. 7, 1992). ! o

103 See, e.g., HUD v. Curter, 2 Fair Housing-Fair Lendin

g (P-H) 1 25,029 (HUD ALJ May 1, 1992) (mobile home park);

"HUD v. TEMS Ass'n, 2 Fair Housing-Fair Lending(P-H) 1 25,028 (HUD ALJ Apr.9, 1992)(planned community of
single-family homes); HUD v. Murphy, 2 Fair Housing-Fair Lending (P-H) { 25,002 (HUD ALJ July 13, 1990)

{mobile home park).

104 Forinstance, the correspondence file provided by HUD contains a number of letters of inquiry from members of Con-

. gress and protests from their constituents.

106 42 U.S.C. § 3607(bX 1) and (2} (1988)

108 See, ¢.g.. HUD v..Mur\ph)'v. 2 Fair'Housing-Flir Lending (P-H) § 25,002 (HUD ALJ July 13, 1990). In its omments’
: on this report, HUD emphasized that the Murphy case set the tough standard for qualification for the housing for
older persons exemption, and the decision has been followed in subsequent administrative and judicial decisions.

See HUD Commenu._p. 6.



- legal, at least one Federal] district court ruled
otherwise.!”” The court, while finding that'the
existing policies-and procedures of the com-
munity qualified it for the “over 55" exemp-
tion, never addressed the issue of the timing
of the discriminatory action, which occurred
prior to the adoption of the requisite policies
and procedures.™ On appeal, the 11th cireuit
reversed and remanded the district court’s

" decision, in part because the ALJ failed to -

consider that the age verification procedures
used to restrict the housing to older persons
were not instituted until after the discrimina:
tion occurred.'® .

With some exceptions noted here and else- .

where, ALJs to date have not been calledupon

to answer truly novel questions, or to synthe-

size a body of law not previously analyzed for
that purpose.. Instead, the primary challenge

o ‘ofthe ALJs has been toéstablishabudyofcas_e
law_impl__ement,ing_ and enforcing the rHAA -

and its regulatiqns, both new and old; against
abody of pervasive behavior that had not been
previously subject to fair housing restrictions,

The diﬁ?culty_ and importance of this task -

is in translating universal rules-into particu-

lar decisions. For exampie, ALJs must decide _

- whether the words “adult com munity” convey
apreference against families with children,'!
and whether restricted pool hours for children

- discriminate in the terms and conditions of

_housing.''" The ALJs appear simultaneously

*."to_give genuine consideration to the argu-
ments of thé respondents; and yetin the end

to reaffirm a strict interpretation :f the law

‘Quality ;and Persuasiveness of

Reasoning

Because ALJ hearings are <_:o'nducted with.

out a jury, the ALJs, as triers of fact, meticu-
lously detaul the facts of each case, and tend
to restrict their decisions to the particular
situations!at hand, rather than issue broad
conclusions of law. In general, ALJs take com-
parable if not greater care to Justify each res-

- olution of disputed areas of fact than Federal

judges. In the decisions reviewed, ALJs have.
discussed explicitly evidentiary contradic.
tions; have identified the existence of corrob-
oration or the nonexistence of expected corrob-
oration; have stated their individual, beliefs
about plausibility; and have made cedibility
determinatipns with explicit reference to tes-
timonial contradictions, mannerisms, etc. In

- addition, ALJs site testimony, sometimes at

Tength, to Justify credibility determinations, . .
Since the actual motivation of the alleged

wrongdoer is an important, but usually ob-
scure, question in fair housing litigation, liti- -
gators must "resort to proving disparate treat-
ment or disparate impact. Therefore, the
proper allocation of burdens of proof and per-
suasion are critical. The decisicns reviewed
stated the burdens consistent with precedent
and appeared to observe them. '

~ These ALJ decisions are readily review-
able; Unlike some- trial court opinions that
make credibility determinations and resolve -
questions of disputed fact without explaining
the underlying evidence,''? the reasoning of
these ALJ. decisions tends to be explicit to a
fairly minute level.

107 Massaro v. Maiziands Section 1 and 2CivicAssn, T95 F. Supp. 1499(S.D. Fla. 1992), sevd, remanded. 3 £.3d 1472

(11th Cir. 1993. .
108 Id.
109 3 F.3dat 1478.

‘
1

1

110 See.eg. HUD v. Paraciise Gardens, 2 Fair Housing-Fair Lendirg (P-H) ¢ 2'5.037 (HUD ALJ Oct. 15, .992) -

I Id

112 United Staten v. Cannon. 2 Fair Housing-Fair Lending (P-H) { 15,743 (D.S.C. Mar. 13, 1992), o/Pd in unpublished
apsinion. Mann v. Xemp, 925 F.2d 1473 {11th Cir. 1991). LT -
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Similarly, the application of law to fact is

. careful, if not sometimes formulaic. ALJ opin-

ions rout.mely recite the text of applicable law
and carefully present the well-developed

. framework for analysis under cases such as

McDonnell Douglas Corp. v. Green.''® The re-

peated recitation of established precedent -

allows the ALJs, in their decisions to date, to
create a system of justice thai does not merely
reach a correct decision, but also shows tha
parties that they have been treated fairly.
Improper sympathy with either party has
no place in. t.he finding of liability. Although
credibility or good faith determinations can
mask bias, the careful elaboration of evidence
supporting those determinations reduces the
room for improper considerations. The ALJ

" cases examined seemed well-reasoned and

persuasive. . . /

| Appropriateness of Penalty

The ‘considerations involved in setting a
civil penalty, although nut identical to those
involved in a punitive damage award, cer-
tainly invite attention to the blameworthiness

_of a respc:ident’s actions. Therefore, an ALJ

may legitimately lessen the harshness of a
decision on an uninformed or unlucky respon-
dent, just as he or she.may properly i increase
the penalty for one who acted with malice. As

- long as ALJ decisions continue to follow estab-

lished precedent, the ALJs may properly con-

- sider the degr°e ofa respondent s blamewor-

thiness.

Compensatory damages by contrast, are
supposed to be objective. Since they are sup-
posed to return the complainant to the posi-

" -tion in which he or’she would have been,

)

absent the discrimination, compensatory
damages are assessed largely independently
of the blameworthiness of the respondent who
caused the damage. Of course, rules of causal-
ity and proof prevail, but the common law rule
is that tortfeasors take their victims-as they
find them, and are responsnble for any dam-
ages they cause

This maxim' wasopenly vwnat,ed by one AuJ
on two occasions: In HUD v. Guglielmi and .

HUDv. Williams, the ALJ announced the rule

that a -rational relationship must exist be

tween what the respondent did and how much
he is made to suffer the consequences.!'* As a
result, the ALJ limited the compensatory
damages, because in both caseés the respon-
dent wus unscphisticated, not fully aware of

" the law, and w1thout malice. .

Awards in Different Forums

The mdwxdual complainant who ap-
proaches HUD mthout the aid of a lawyer or
advocacy group may wish to know the compar-
ative advantage of filing a private lawsuit or
a complaint with HUD, or of electing a jury
trial over an administrative hearing once
HUD finds cause.''® A comparison of damage
awards decided i in Federal district or admin

istrative courts is more an art than a sciance.
First, the total number of decisions is fairly
'small, reducing the statistical significance of

" any apparent patterns in subcategories, such

‘as race or family status cases. Second, it is

difficult to determine whether calculations of
average awards shouid reflect the value of

~ complainant’s alleged damages in cases de-

cided in favor of the defendant."l‘h_e different

113 McDonnell Dnuglas v. Green 411 U.S.792(1973). Fnr a further discussion oflhe application of Title VII cases to

"Title VIII, see chap. 10.

. 114 HUDv.Guglielmi, 2FmrHoun|ng -Fair Lending (P-H) 1 25, 004(HUDALJSept 21 1990); HUD v. Williams, 2 Fair

Housing-Far Lending (P-H) 1 25,007 (HUD ALJ Mar. 22, 1991). -

115 The Office of Fair Housing and Equal Opportunity’s (FHEO) Prugram Evaiuation Branch performed the *Election " . .

Study” in December 1991, and subsequently issued “The. Pair Housing Law Elecuon Procesa: What You Noed to
Know,” in July 1992, a brochure to assist the parties in choosing a forum. See HUD Comments, p. 7. :



success rates in each forum, if significant at
~all, may simply mean that more nonmeritor-
ious cases ended up in court, or that Federal
judges and juries are more likely to rebuff
plaintiffs they dislike even while they penal-
_ize bad actors more heavily. S
Another ambiguity arises from the fact that
both administrative and judicial decisions can
be altered on appeal. To the extent that this

. introduces uniformity, it may also obscure

characteristic' differences- betweer the two
systems. Therefore, although a plaintiff who

chooses ajudicial trial may get ahigher initial .

award, a significant part of the difference be-
tween the administrative and judicial forums
is viewed by the legal system as error and
tends to disappear once appellate review is
complete. . _—
Finally, it is difficult to identify award
amounts for comparison in every situation.
Cases may be consolidated or ntherwise pres-
. ent multiple claimants, thus inflating the
total award even, while the per-claimant
award is average or low. Yet identifying a

per-claimant award is difficult and perhaps.

misleading, especially in situations where a
single act of discrimination might damage
several family members in ways that are dif-
ficult to separate.''® , :

- Complainants generally fall into three sep-
arate categories, each suffering damages in

d_is_t.inctive ways. Some plaintiffs are testers, -

some bona fide seekers of housing, and some
are fair housing organizations. Testers gener-
ally recover lgss than bona fide homeseekers.
Fair housing organizations can sometimes
prove costs from diversion of resources that
dwarf any economic damages an individual
can prove. I

For all these reasons, and to avoid a decep-

‘tive clarity,gthe.com'parisons of damage

awards by forum are not presented in chart
form. Unless otherwise stated, the following: -
numbers represent all cases in which liability
was found, and exclude verdicts favoring re-
spondents. “Finai” damages—i.e., as altered
on appeal—are used, for both administrative
and court outcomes. Excluded from the court
awards are all damages to fair housing orga-

‘nizations and to testers, in order to get the

most meaningful comparison with adminis-
trative decisions from the point cof view of the
individual complainant.!'” Applying these

- constraints, aggrieved housing seekers in the

cases examined succeeded more often and re-

-ceived higher damages in the administrative

forum than in. court. (Excluding testers and
fair housing organizations is not meant to
diminish in any way the importance of such-
cases, which often have very significarit en-
forcement effects.) - ,

In the ALJ cases studied, 5 of 45 decisions

found no liabilifly, and, thus, awarded no dam-

ages. Two of the 45 initial decisions found no

1

1

‘116 Forexample. aithough one person should not be able to recover for damages suffered by another, there arc ways in
‘which this can be aucomplished. For instance, giving one an award for having to cope with the distresssuffered by
anuther, or giving one spuuse an award for household income lost by the other spouse. Accordingly, household dam-
ages might reflect lost wages to one spouse, emotional distress to the other, and loss of playmates to the children,

whereas a single narcat-plaintiff might well be able to recover a comparable total.

117 Thene decisionr largely explain the difference in our conclusions from those of, for instance, the Washington Law-
vers Committee for Civil Rights. (See Relman, Federal Fair Housing Enforcement: The Dush Record and Recommen-
“dations for the New Adminustration:; Other differences arise from vertain reversals and remands not reflected in
that paper, as well a8 minor errors in reporting damages in particular cases. )
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liability but were reversed by the Secretary

and ‘remanded for damage .assessmerits.''®

The mean award in family status cases heard
administratively is. $7,075. The mean award
in court cases is $3,776. The mean ALJ award
in race discrimination cases is $39,214. The
mean court award is $28,378. This figure ex-
cludes not only tester and fair housing orga-
nization awards, as noted, but also cases in
which the advertising for the unit conveyedan
impermissible preference.'!? :

Only a handful of cases exists
types of discrimination, making comparison

even less meaningful. ALJs awarded on aver--

age $11,580 in four cases to plaintiffs proving
handicap discrimination, and $2,180 in two
cases for sex discrimination. Only one Federal
court handicap case in the sample studied

produced a reported damage award ($8,032) .
and two others won no damages even though -

liability was found. Similarly, only one sex

for other

discrimination court award, of $7,500, was

noted.'?® . - '

Even the preceding figures may, in a sense,
exaggerate the relative merits of the judicial
forum. On the occasions when higher dam-
ages have beer1) won in the judicial forum, they
stem almost entirely from private litigation.

Examination of the judicial darnage awards

show that those cases originating in election
brought by DOJ tend to be the lower awards.
The DOJ election cases are most directly com-
parable to the ALJ cases, so; if they were a
statistically significant number, it might be -

. possible to conclude that the administrative

forum is markedly superior for complainants.
These comparisons take no account of civil
penalties or punitive damages, an adjustment
that would significantly change the balance if
it could be accomplished scientifically. In the
civil cases examined, prevailing plaintiffs or
aggrieved parties represented by the Attorney

. +.. General wereawarded $38,329on the average

118 HUD v. Aylett, 2 Fair Housing-Fair Lending (P-H) 25,047 (HUD ALJ May 24, 1993) (initial decision), rev'dand =
remanded, In re Bobbie Burris, 2 Fair Housing-Fair Lending (P-H) § 25,050 (HUD Secretary Juge 23, 1993) (record
reopenedon other grounds), on remand, HUD v. Aylett, 2 Fair Housing-Fair Lending (P-H) 25,080 (HUD ALJ Oct.

21, 1993) (initial decision on remand), remanded, HUDALJ No. 08-30-0283-1 (HUD Secretary Nov. 19, 1993)

. {decision), on second remand, HUDALJ No. 08-50-0283-1 (HUD ALJ Jan, 5. 1994) (initial decision on second

remand), 6/f'd, HUDALLJ No. 08-90-0283-1 (HUD Sacretary Feb, 4, 1994); and

HUD v. Mountain Side Mobile Estates, 2 Fair Housing-Fair Lending (P-H) 1 25,043 (HUD ALJ Mar.22, 1993)
(initiai decision), on remand, 2 Fair Housing-Fair Lending (P-H) 1 25 048 (HUT) ALJ June 18, 1993)(initial decision
on remand), rev'd and remanded. 2 Fair Housing-Fair Lending (P-H) 1 25,053 (HUD Secretary July 19, 1993), on
second remand, 2 Fair Housing-Fair Lending (P-H) 1 25,057 (HUD ALJ Sept. 20, 1993) (second initial decision on
remand), rec’d and remanded, HUDALJ Noa. 08-92-0010-1 and 08-92-0011-1 (HUD Secretary Oct. 20, 1993)
(reversing AL.j's disparate impact analysis and entering judgment for charging party), on third remand, HUDALJ
. Nos. 08-92-0010-1 and 08-32-0011-1 (HUD ALJ Dec. 17, 1993) (third initial decision on remand).

119

Such e;clunion is by no'means intended to disparage the importance of these cases, which have resulted in very 'uig-

nificant jury verdicts. However, because no advertising cases have been brought before ALJs, inclusion of these

" 120

cases would distort the comparison of damage awards in both forums. < - -
It ahould be noted that the apparent difference in sex discrimination cases, already nﬁ!isticdly insignificant, is fur-

ther distorted by our rules regarding the treatment of appellate reversals. Because in HUD v. Baumgardner, dam-
ages were reduced on appeal from $15,000 to 85,000, it could be argued that ALJ damages are more genercus than
shewn, and courts are less generous. HUD v. Baumgardaer, 2 Fair Housing-Fair Lending (P-H) 1 25,008 (KUD ALJ
Nov. 15, 1990), aff’d in part, rev'd in part, and amended, 960 F.2d 572 (6th Cir. 1992). o



in punitive damages.'?! By contrast, the civil

penalties assessed by ALJs averaged $5,600

. -forprevailingcomplainants. ' Itisimportant

. to remember that while civil- penalties are of

. interest for weighing the deterrent effect of a

Judgment, they are awarded to the govern-

ment and are irrelevant to the complainant’s
compensation. o

Court cases in which punitive damages

may be collected appear to tip the balance
toward court as a preferred forum for com-

plainants because of the amount of damages -

-awarded. However, this is no reflection on the
desirability of the administrative forum. Con-
gress chose not to allow punitive damages in
the administrative forum, presumably to in-

"~ ~duce respondents to submit to the expedited

procedures, and to give complainants faster
_and more certain resolution. :
" Furthermore, the large punitive and com-
-pensatory damage.awards have usually
resulted from cases that received atypical at-
tention from fair Housing organizations
and/or expert lawyers, and that typically in-
» volve claims of race discrimination. However,
for the average complainant seeking resolu-
tion and compensation for family status dis-

crimination against an uninformed, but non- °
malicious defendant, the administrat.ive .

121 This_a\(erage excludes the $2 million punitive damage awarded by the jury in Timus v. William J, Davis, Inc., both .
because the case is vulnerable to reversal or settlement if i ign| :

Decisions AT
To date, the ALJs’ liability determinations
- were upheld in the four reported ALJ opinid’ns_

forum would appear equal to if not superiorto
a judicial determination. -

Appellate Court Review of ALJ

that nave been the subject of appellate re-
view.'® One was affirmed; damages were re-
duced in two; and one decision was remanded
to allow for a reasonable conciliation effort.

Once again, although these numbers are too-

low to extrapolate a weighty conclusion, they
are consistent iwith the conclusion that ALJ
decisions appear on their face to be generally
well:reasoned ‘and consonant with existing
law, with certain controversial exceptions dis-
cussed here and in chapter 10. o
HUDuv. Blackwell was the first fair housing

case decided by an administrative body.!* -
Blackwell was a race discrimination case in -
which "the chief ALJ applied a McDonnell -
' Douglas analysis to find that the respondent’s

objections to the African American buyers

were merely pretextual.'® The 11th circuit”
upheld the methodology, 2% which has contin-.

ued to serve asthe model for subsequent ALJ
decisions.'?” o

4

(P-H) vol. 8, no. 3,13.1,p. 1(Sept. 1, 1992). This figure also exciudes the only.ci_v{l penalty imposed by a district court
- where no punitive damages were awarded. See United States v. Canestrini, No. 91-C-6651, 1992 U.8. Dist. LEXIS

17023 (N.D. 1Il. Aug. 12, 1992).

122 Thiscalculation excluded two decisions where nocivil penalty was awarded. In HUD v. Leiner, 2 Fair Housing-Fair

" Lending (P-H) § 25,021, at 25.261 (HUD ALJ Jan. 3, 1992), the Secretary did not seek a civil penalty, and in HUD

v. Kelly, 2 Fair Housing-Fair Lending (P-H) Y 25,034, at 25,363 (HUD ALJ Aug. 26, 1992), the ALJ stated that he
would have awarded $3,000, if HUD's delay had not increased the compensatory damages.

123 For a discussion of reviews of ALJ initial decisions by the Secretary of HUD, see chap. 10. .

i2¢ HUDv. Blné_kwell. 2 Fair Housing-Fair Lending (P-H) § 25,001 (HUb ALJ Dec. 21, 1989).

125 Id. at ¥ 25,005. .
: 126 HUD v. Blackwell, 908 F.2d 864 (11th Cir. 1990).

127 See HUD v. Willinms. 2 Fair Housing-Fair Lending (P-H) 125,007, at 25,113-15 1 HUD ALJ Mar. 22, 1991).

4
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HUD v. Downs was a more controversial
decision than Blackwell,'" The complainant,

" a mother with a child, had been denied hous-

ing after the leasing agent had asked ques-
tions about the child’s noisiness and. had
leased the unit to someone without children.
' The ALJ concluded that the questionsrelating
to the noise level of the child were legitimate
because the owrer wanted to avoid a noisy
neighbor for an elderly tenant.'®® The ALJ

also rejected the view that the leasing agent

- had expressed an illegal preference against

children, on the grounds tkat her motive was _

inniocent.’® - _
‘Represented by e -perienced fair housing

" advocates, the appellant attacked the suffi-

~ ciency. of the evidence and argued that, in

considering a violation of the statute's dis- -

criminatory'advertising provisions, the
agent’s-questions should be judged based on
whether an ordinary listener would find them

. discriminatory, nct on whether the speaker |

* had a discriminatory intent or motive. In af-

firming the decision, the second circuit im- |

plicitly praised the ALJ’s careful analysis and
found substantial evidence supported the
ALJ's decision.””! While agreeing with the
ordinary listener standard. the courtheld that

the motivation of the speaker was relevant to
what the listener wou'd hear, %

- Both the ALJ and appellate court rejections’

of the appeilant’s claim suggest an implied
unwillingness to'let fair housing legal theory,
developed to combat race discrimination, to-
tally replace the judges’ view of common expe-
rience when other classes are complainants,
In some circumstances inquiries as to children
may be permissible, whéreas inquiring as to
race is never permissible. No ordinary appli-

cant; the judges seem to say, should take

offense at the questions asked in the context
presented, provided such questions have a

legitimate purpose.

In two cases, appellate courts reduced

sharply the damages awarded by the HUD-

ALJ, although leaving intact the finding of
liability. HUD v. Baumgardner involved a
landlord’s refusal to rent to a group of single

~men." The sixth circuit reduced damages

from $5,000 to $1,500."* An award of $2,000
for “economic loss including inconvenience”

. was reduced to $1,000, even “giving HUD and
- [complainant] the benefit of some consider-

able doubt.™ A $500. award for emotional
distress was grudgingly allowed. '
In additior, an award for, $2,500 for “loss

of civil rights”® was overturned completely as

128 HUDv.Downs, 2 Fair' Housirg-Fair I..cnd.‘nj(P-H)] 25,011(HUD ALJ Sept. 20, 1991)(initial decision), permission

towntervene granted, 2 Fair Brasing-Fair Lending(P-H)

125.017(HUD ALJ Nov. 22, 1991) (memorandum), petition

for review denied, Soules v. HUD. 967 F.2d 817 (2d Cir. 1992)

129 Id

130 Id. .
131 Soules v. HUD, 967 F.2d 817-2d Cir. 1992).
132 Id. at 824-25. '

133 HUD v. Baumgardner, 2 Fax Housing-Fair Lending (P-ii 1 25,006 (HUD ALJ Nav. 15, 1990), o/fd in part, revd

in part, and'amended, 960) F 2d 572 (6th Cir. 1992).
134 960 F.2d at 58043,

135 [d. at 580-81.
196 Id at 581,

Euf’n".‘ﬂ-i.......... .



an “unwarranted, subjective, additional as-
sessment beyond the proper measure of com-
pensatory damages proven.”"? The $4,000
~ civil penalty was reduced to $1,500. While this
reduction was due in part to HUD's proce-
" dural delays, the court also noted that the

complaining party did not prove any other

evidence of discriminatory . conduct. by the
agent.'? : ,

The appellate-decision in HUD v, Morgan
is similar to the decision in Baumgardner. In

* Morgan, a mobile home park owner was as- -

sessed over $14,000 in damages by the ALJ
after barring a family with children from the
park.'*¥ The 10th circuit, on appeal, permitted

economic damages to the complainant calcu- _

lated based.on the cost of a comparable unit,
but eliminated,gll_ dam-s.ges for inconvenience
and emotional distress, % : '

Most recently, the sixth circuit reviewed an -

ALJ opinion involving family status discrimi-
nation based on an invalid occupancy pol-
icy."! Although the court agreed with the
ALJ’s liability finding, the court did not agree
that the parties were afforded a reasonable
opportunity to conciliate the complaint,

The ALJ relied upon Becumgardner in de-
ciding that the respondent had a reasonable
opportunity to conciliate the complaint.!®?

137 Id. at 583. °
138 960 F.2d. at 583.

i

. The ALJ compared the forms of commu_m'cé-
tion used and the number and length of the

conciliation meetings and concluded that

'HUD had met its obligation to make an objec-

tively reasonable attempt at conciliation, '

"However, onappeal, the sixth circuit con-

cluded that the conciliation efforts were not
objectively reasonable because the investiga-

tor also served as the conciliator of the com- -

plaint.'* The sixth circuit found that “the -

conciliation efforts were seriously flawed” by
the dual role of the conciliator/investigator,

ased conciliation process, ¥

In addition to the disagreement over the .

effectiveness of the conciliation, the sixth cir-
cuit also questioned the ALJ's damage

-award."¥® The' ALJ’s initial damage award

reflected the loss suffered by the complainant
dun'ng HUD's! 17-month delay in process-
ing.¢ Recognizing that the damages were

. greater than they would have been if HUD
hadacted within the statutory period, the ALJ -

assessed the full economic damage amount
against the respondent, but did not impose a
civil penalty. "%, ‘ o
Although the court vacated the entire dam-
age award to allow for a reasonable concilia-
tion, the court implied that the ALJ erred in

139 HUD v. Morgan, 2 Fair Housing-Fair Lending (P-H) 1.25,008 (HUD ALJ July ;25, 1991), affd in part, rev'd in part,
+ Morgan v. Secretary of HUD, 2 Fair Housing-Fair Lending (P-H) { 15,816 (10th Cir. Feb. 18, 1993).

140 Morgan v. Secretlary ofHUD. 2 Fair Hnuuing-?_uir I.:ending (P-H)q 15,816, at:17.320-21 (10th Cir. Feb. 18,°1993), ..
141 Kelly v. Secretary of HUD, 3 F.3d 951 (6th Cir. 1993). '

142 HUD v. Kelly, 2 Fair Housing-Fair Lending (P-H) § 25,034, at 25359 (HUD ALJ Aug. 26, 1992).

143 [d.
144 3 F.3d at Y55.
145 Id.
146 Id"

147 2 Fair Housing-Fair Lending (P-H) { 25,034, at 25,360-61.

'48° Id. at 25,363.

. and remanded the case to allow for an ‘unbi- .

o - B
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. the amount of economic damages he awarded.
The court stated that, although the complain-
ant should not be made to suffer for HUD’s
excessive delay in issuing the charge, the re-
spondents should not have to pay for damages
a:sessed for the penod dunng which HUD

149 Id.

.completely néglected the case.”'*® Therefore,

the court suggested that even if the new con-
ciliation effort fails and the ALJ is required to
reconsider the charge, the economic damages
should be lower than the ALJ ongmally deter-
mined.
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5. Managjing Complaints

" he investigation and adjudication of indi-
vidual complaints of discrimination is

- perhaps the single most dramatic change

in the 1988 fi.ir housing law. HUD's organiza-
tion and management of this function is cru-
cial to fulfilling the law’s promise. The scheme

. adopted by HUD attempts to adapt the re- -

quirements of administrative law and avoid-
- ance of conflict of interest to the existing de-
partmental structure, with mixed results.!

- Organizational Structure

The Secretary of Housing and Urban Devel-
opment is the lead official responsible for Fed-
eral fair housing policy” and for administering

Title VIII.> The Secretary plays not only a -

general oversight role, but a particular role in
the issuance of hearing decisions, which he
may reverse, revise, or remand. He has di-
vided enforcement responsibilities for the
Fair HousingAmendrpentsAct of 1988 among

the Assistant Secretary for Fair Housing and
Equal Opportunity; the General Counsel; and

 the Chief Administrative Law Judge.*

The Assistant Secretary and. General
Counsel in turn have delegated certain fune-
tions to regional fair housing directors (who in

turn report to HUD regional administrators)
and to regional counsels, supervised jointly by
. the regional administrators and the General

Counsel. The rkgignal administrators report
to the Deputy Secretary. An assistant to the
Secretary for field management “advises the
Secretary, Deputy Secretary, and other prin-

cipal staff on the effectiveness of regional and
field operating policies and procedures and

serves as the Secretary’s principal focal point
in all matters dealing with the regional and

 field offices.™

- Thus while the Assistant Se&eMw is .ns
sponsible for fair housing policy and promul-
gating internal guidance to staff as'to how to

1 As aresult of reorganization efforts, as of April 15, 1994, HUD eliminated its regional administrators and estab-
lished a more direct chain of command between the former regional offices (now called Enforcement Centers) and
the Assistant Secretary. “Because the investigative function will now report directly to the Assistant Secretary,
more accountability and better communication of information should enhance enforcement efforts, as well us ensure
that enforcement éfforts are made more consistent nationally.” According to HUD, the Assistant Secretary is al-
ready using this new chain of ommand as s mechanism to disseminate information and direction to the Enforce-
ment Centers. In addition, HUD anticipatea that the new chain of command will also result in more efficient case
processing. See “Recent Fair Housing Initiatives,” accompanying letter from Henry G. Cisneros, Secretary, U.S. De-
partment of Housing and Urban Development to Mary Frances Berry, Chairperson, U.S. Commission on Civil

‘Rights, June 9, 1994, p. 2 (hereafter cited as HUD Initiatives). See also *“Comments of the Department of Housing

and Urban Development,” accompanying letter from Henry G. Cisneros, Secretary, U.S. Department of Housing
sud Urban Developmerit to Mary Frances Berry, Chairperson, U.S. Commission oa Civil Rights, Juge 9, 1994,p.7
- (hereafter cited as HUD Comments). See also National Academy of Public Administration, Renewing HUD:A Long-
Term Agenda for Effective Performance (August 1994), for an exhaustive analysis of HUD’s overall mission and or-
garization. ’ ' - ’

' Exec. Order No. 12.259, 3 C.F.R. 307 (1981).
42 US.C. § 3608(a) (1988). .
54 Fed. Reg. 13,121 (1989). See also 24 C.F.R. §§ 103.200, 103.400 and 104.100 (1983).
A

U.8. Congress, House, Committee on Appropriations, Department of Veterans Affairs, and Housing and Urban De-
velopment, and Independent Agencies Appropriations for 1994: Hearings before the Subcommittee on VA, HUD, and
Independent Agencies, 103d Cong., 1st sess., 1993, Part 3, p. A-2 (hereafter cited as HUD FY 1994 Budget).
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‘carry out HUD policy, she does not have line

authority over the investigation of fair hous-
ing complaints, and her decisions as to reason-
able cause are.subject to review by the Gen-
eral.Counsel.

A fundamental structural problem arises

from this arrangement. At the top of the ad-

o ministrative structure implementingthe stat-

ute are officials for whom fair housing is one
of many concerns at both the regional and
‘headquarters level. The General Counsel su-
pervises offices of assisted housing and com-

munity development, insured housing and fi-

nance, program enforcement, litigation,

legislation and regulation, and operations, in’

addition to the office of equal opportunity and
adriinistrative law. The latter office itself is
responsible for a.variety of other legal activi-
ties.

Similarly, the Assistant Secretary herself .

is responsible for a variety of fair housing and
equal employment programs. In addition to
Title VIII, programs under the Office of Fair
.Housing and Equal Opportunity (FHEO) in-
clude administering the Fair Housing Assis-
tance- Program and Fair Housing Initiatives
Program, and enforcmg Title VI of the 1964
Civil Rights Act, the Age Discrimination Act,

section 504, the Americans with Disabilities

Act, section 109, and section 3, as well as

administration of the public housing affirma- -

tive compliance action programs (PHACA)
and HUD’s mt.emal equal employment oppor-
tunity program.® The Assistant Secretary is
responsible for ensuring that all HUD pro-
grams affirmatively further fair housing.
Furthermore, the regional administrators,
who supervise regional fair housing directors
_in charge of investigations and case manage-
ment in HUD's 10 regional offices, are respon-
sible for a wide variety of HUD programs in
addition to fair housmg, including the admin-
istration of numerous housing and commu-

% HUDFY 1994 Budget. p.K-1, pp. K-2-K-5.
See chap. 1.

- nity development programs. Itisnot clear how

heavxly their enforcement of Title VIII weighs
in their.own annual evaluation by the Deputy

" Secretary in comparison to their performance

of other tasks. |

At headquarters the only officials in a po-
sition to resolve differences, ensure the coor-
dination of ef’forts and monitor the perfor-

~mance of both the Assistant Secretaryand the
General Counsel are the Secretary or Deputy

Secretary of Housing and Urban Develop-
ment. However, the Deputy Secretary has
oversight responsibilities for at least seven
other assistant secretaries and the ten re-
gional administrators. '

The end result of this arrangement is a

dilution of responsibility for the efficient ad- - _
) mnmstrat.xon of theact. The chain of command

zigzags across separate entmes all of whom
report to a central authority beset with prob-
lems and priorities other than fair housing.
Personnel are evaluated by one set of officials

(regional administrators and FHEQ directors) -

while, in effect, recéiving their instructions
from another set (the General Counsel, Assis-

‘tant Secretary, and other officials of the Office

of Fair Housing and Equal Opportunity).
Overlaid on t.hls chain of command is the

route followed bya typical complaint, the mer-

its or nonmerits of which are decided by offi-

‘cials answering to different authorities. The

cross-reviews by FHEO and the General
Counsel’s office and regional F'HEO and re-

- gional counsels described above are a convo-

luted attempt to deal with the oddity ofhaving

- no single authonty over the entire operation

except the Deputy Secretary, who clearly is
unsuited by other demands on his time and
energy to be that smgle authority.

When HUD issued its proposed regulations
implementing the FHAA, some commenters
objected to the delegation by the Secretary of

" the responsibility to find reasonable cause a_nd
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the prosecutorial function to the General
" Counsel rather than the Assistant Secretary.
According to HUD, commenters asserted that
t.he'Assistantl Secretary’s long expenience in

administering civil rights matters, particu- .
larly 20 years of fair housing experience, made .

that official the logical decisionmaker regard-
_ ingfair housing complaints. HUD pointed out,
however, that the law refers nearly exclu-

sively to the Secretary and not the Assistant:

Secretary, and that the near certainty that
litigation will result from a causé finding ne:
cessitates the involvement of the depart-
ment's chief legal officer.?

A commenter also pointed out that HUD's:

. General Counsel would continue to defend the
Department when it was sued for discrimina-

tion, presenting a conflict of interest. HUD-

responded that the Secretary would delegate
the cause determination to anotheér employee

in such circumstances, but did not provide for -

such an eventuality in the regulations.®
Elsewhere in the Federal Government,

agencies responsible _'f'or' the disposition of
* complaints filed in quantity by the general
public and having the authority to make deci- _

1l

sions based on administrative proceedings be-
fore administrative law judges, or their rough
equivalent, are functionally independent, ei-

 ther as separate agencies or as autonomous -
‘units within larger agencies. ' While the HUD

arrangement does not appear to present any
legal “conflicts. of interest,!! managerially it .

- makes it difficult to fix responsibility for defs-
. clencies in case processing. B

Internal Guidance . "
The Office of Fair Housing.and
Equal Opportunity -

The Fair Housing Amendments Act itself

 gave the Secretary 180 days from the date of

enactment to issue rules.implementing Title
VIII as amended.'? This deadline was met

- when the final rule was published January 23,

1989, effective March 12, '1989.% Unfortu-

_nately, internal ‘guidance from the Assistant

Secretary and General Counsel has not been -
as timely. ‘

'The Deputy Assistant Secretary for 'En-
forcement and Compliance'* issued a series of

8  24CF.R.Ch.1 Subch. A, App. I. at 947 (1993) (Preamble to Final Rule Implementing Fair Housing Amendments

Actof 1988):
9 Id at947-48.

10 Seethe National Labor Relations Board, Federal Laber Relations Authority, Merit Systems Protection Board, and
the Equal Employment Opportunity Commission as models of Federal sgencics handling complaints from the gen-

eral public.

‘11 Some critics have pointed out that fair housing complaints against HUD-owned or funded facilities and programs
pit fair housing officials against regional administrators. HUD's response has been to have complaints againiat pro-
* grams operated by one region investigated by another region.. ’ ’

12 '4277.S.C. § 3601 note (1988).

13 24 CF.R. Ch.1 Subch. A, App. I, at 911-912 (1993) (Preamble to Final Rule Implamenting Fair Housing Amend.

ments Act of 1988).

" 14 Leonora L. Guarraia. Later her title became General De
portunity; beginning in August 1991, the TGMs were s
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! .
technical guidance memoranda to regional
staff on case processing.'® .

Through 1992, approximately 24 memo--
randa were circulated to regional staff. How-
ever, beginning in May 1991, all memoranda
ta staff provided by HUD to the Commission

* were in draft form.'®

The first formal instruction on case pro-
cessing was issued by the Assistant Secretary
on or about November 9, 1989. It consisted

primarily of a description of how the. in-’

vestigative file (the Final Investigative Re-
port, or FIR) was to be organized, along with
sample formats.'” It focused on what informa-
_tion was required for the file and how to de-
scribe -it. No- instruction on_how to gather

information, determine jurisdiction, or iden--

tify. the issues in a complaint were included.

As late as April 5, 1991—2 years after the act -
became effective ~HUD headquarters felt it -

necessary to instruct regional staff that:

The investigator must do more than state when, .

how, and with whom the contact was made. A
summary of the content of the ‘contact is also re-
quired. For example, following an interview with a
complainant, summarize what he or she said rele-
vant to the complaint. . .. ’ '

- The same principle applies to the FIR's summary

description of records. The investigator must be
careful not to merely list the name of the record or
document. Summarize the. relevant information
contained in each record or ducument.'®

The first “how-to” instruction beyond techni-
cal details appeared in September 1990, when
a TGM on the conduct of binding arbitration
was issued.'? As noted above, however, bind-
ing arbitration is rarely used.

Instruction regarding complaints based on
multiple chemical sensitivity disorder (often
involving tenant objections to the application
of pesticides, for example) was circulated in
June 1991.% Procedures for expedited case. .

processing where cause and no cause findings

would appear to be apparent on their face
werr ~irculated in August 1991.%' The proce-
dures included examples of the kinds of cases
covered by the instruction. A lengthy and
helpful instruction on the conduct of concilia-
tion was circulated in August 1992.22 This was
one of the very few TGMs with “how-to” ad-

- vice. A TGM on preparing “no cause” determi-

nations contained only procedural instruc-

- tions for regionall staff on what cases were to

be routinely referred to headquarters, what

15 The technical guidance memoranda were supplied by HUD in response to a request by the U.S. Commission on Civil
Rights for *Any technical materials (e.4., manuals. technical guidance memoranda) issued by headquarters to re-
gional offices concerning compliance and case handling procedures and standards of performance specifically relat:
ing to intake, investigation, conciliativn, reasonable cause determinations.” See U.S. Commission on Civil Rights,
Request for [nformation and Materials, Oct. 2, 1990. Updates were supplied in rcspoase to a later request for “Cur-
rent compliance manual/s, including draft manuals now used as guidance,” and; “Any other relevant current doc- -
uments outlining-HUD procedures and directives on fair housing enforcement.” See U.S. Commission va Civil - -

Rights, Documents Update Request, Dec. 22, 1992,

16 The Department is no longer using the draft TGM form for issuance of guidance and is in the process of developing
) new systems by which information.will be provided to investigative staff. Among the systems iz active development
is a written compliance manual and a formal notice form for issuance of such instructions. “Recent Fair Housing Ini-

tiatives,” thereafter, HUD Initiatives).
- 17 Technical Guidance Memoranda #2, Nov. 9, 1989.
18. TGM #2, Addendum #1, p. 1. '

18 TGM.7, Binding Arbiira_tion under Title VIII, Sepv.: 5, 1990.

TGM 91.3, reissued as TGM-'M.‘ Muitiple Chemical Seasitivity Disorder, June 6, 1991, marked *draft.”

21 TGM-17. Expedited Case Processiag Procedures, Aug. 8, 1991, marked “draft.” .
22 TGM-16, Conducting Cunciliation, Aug. 11, X-E-'HQ. marked *draft.” (TGM-16 was dated a full year afler TGM-17.)
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‘the determination letter should contain, and .

“how it should be issued.? ' .
An instruction on conducting investiga-

tions was not issued until July 1992,2¢ and .

was in the nature of helpful hints rather than

acomprehensive guide (it consisted of five and -.
a half double-spaced typewritten pages)..

Much of the text focused_on how to avoid onsite
investigations, and concluded that, “In gen-
eral, an onsite investigation is to occur only in
exceptional cases.”® The last “how-to” in-
struction provided tc the Commission focuses

on how to investigate complaints of discrimi.’

natory advertising and was circulated in Au-
gust 1992.%8 An instruction on testing gave
guidance on when to use testing and how to
procure testing services, bui not on how test-
ing should be conducted.? _

- .Asawhole, the TGM series is spotty at best,
unfocused, and without a clear purpose. It is

neither entirely procedural nor adequately _.

“substantive. Itis not even systematically enu-
merated. At least half of the issuances have
never been finalized. As a bedy of instruction,

\

it lacks coherence and omits guidance on crit-"
ical topics, such as identifying pattern and
practice or systemic cases; investigating com- )

plaints based on lending discrimination,?®

sexual harassment, or occupancy codes, for
_example; how and when to request prompt
Judicial action; or standard operating proce-
dures for intake and administrative closures.
__. The TGM system was described in TGM-1

as designed to “allow us (HUD). to quickly

disseminate guidance on our processing of
Title VIII cases pending the issuance of the
Title VIII Handbook."® The Title VIII hand-
book has never been issued, although at vari-

ous times staff have been assigned to write ‘

it. %

The Office of General Counsel

The Office of General Counsel has not

maintained a set of formal issuances that offer
guidance on processing fair housing cases.
However, a survey of a chronalogical file sup-
plied tothe Commission consisting of a variety
of inquiry letters, responscs to inquiries,

23 TGM-18, Preparing and Issuing No Reasonable Cause Determinations uﬂder the Fair Housing Act, undated, but

apparently finalized Dec. 6, 1991, marked *draft.”

24 92.3.ECIF, Efficient Investigative Techniques, July 31, 1992, marked “draft.” Occasionally, the naumbering system
used with the instructions varied; the material herein'is presented in chmnolqgienl order. .

25 Ibid., p. 6.

© 28 TGM-92-5-ECIF, Investigating Complaints Alleging
undated, marked “draft.” None were issued inFY 19

21 Draft Technical Guidance Memorandum # (blank|, Testing in Title VIII Cases, u.ﬁdnted. Testing conducted under

Discriminatory Advertising in Violation of Section 804(c), .
93.

the Fair Housing Initiatives Program is regulat. - by 24 C.F.R. § 125.405; see chap. 7.
28 FHEOis developing and testing models for effective investigation and analysis of mortgage lending data, “HUD Ini-

tiatives,” p. 2.

29 TGM:1, The Technical Guidance Meﬁunnda System, Nov. 9, 1989.

%0 Latirence Pearl, Director. Office of Program Standards aad Evaluation, Office of Fais Housing and Equal Opportu:
nity, U.S. Department of Hnuing_and Urban Development, telephore interview, Mar. 15, 1993, - ) o
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Cinternal policy 'memornnda, legal briefs, énd

32

other items offering. such guidance® does re-
veal something of OGC's role in disseminating

- guidance regarding HUD's fair housing policy

and complaint processing,

One way to evaluate UOGC's advice is to
examine how it was tracking and integrating
developments in fair housing law in civil and
administrative cases into HUD’s own in.
vestigative and prosecutorial apparatus. The

files contdined numerous legal memoranda

addressing questions of interpretation ar'i.sing
in enforcemght proceedings, including the
reasonability of occupancy standards; use of
human models in advertising; coverage of

- such facilities as university dormitories, in-

termediate care facilities, and supportive ser-
vice environments for special needs groups;
whether a residential lot or an RV site is a
covered “dwelling” under the act; the standing

cf persuns harmed through their acquaint-

ance with friends or family; what differenti-
ateés an ex-drug user from a cu-rent one: and
the status of multiple chemical sensitivity as
a handicap. As a whole, the memoranda ap-

- peared competent and thorough. .

" 31 The Commussion reguested.

Among the papers provided were memo-
randa discussing five of the ALJ decisions, one
of the appellate reviews of an ALJ decision,
and two of the Attorney General's election
cases.. These are most often addressed to the -
General Counsel, regional counsel, the Assis-

tant Secretary for FHEQ, and the regional.

directors for FHEO. There is no indication as
to whether they received wider circulation. No

-'memoranda were located discussing private
civil cases decided during this period.

The case memoranda located were reada-

ble, reasonably thorough, and expressly di-

rected toward drawing lessons from each de-

'.\cision_, with regard to the underlying
* investigation, the presentation .of .the case,

and legal arguments..It is not clear to whom
they were circulated and whether other cases
were covered elsewhere.

A memorandum from September 1992 es.
tablished a “brief bank,”? and another from.
February 1993 directed that all regional coun-
sel be provided with copies of all opinions by
HU™M administrative law judges (ALJs).® A
regl. nal counsel’s request for the ALJ opin- -
ions suggests that regional attorneys do not

receive Fair Housing-Fair ‘Lending Reporter,

L) All correspondence from 57D’ Office of Genoral Counsel w0 headquarters, régionaL or field staff establishing
HUD policy or HUD quidante on the interpretation ur application of the Fair Housing Amendments of 1988,

2) All currespondence from SUD's Office of General Counsei to members of the public, State or local agencies, or

other.external entities estabiishing HUD
Housing Amendments of 1968,

policy or HUD guidance on the interpretation or application of the Fair

3) Any directive or memoranda to HUD headquarters, regional, or field staff from the OfTice of General Counsel es.
tablishing HUD policy or H.D quidance on the interpretation or application of the Fair Housing Amendments of

19448

Any dratt documen:s that are snsidered operative, i.e.; that HUD stafT are directed :o use as guidance, should be

included in the ambit of this request.

iSuzanne Crowell, director, Fur Housing Projic:, 17 S. Commission on Civil Righta, letter to George WGidedeller.
DQPP_‘}" General Counsel, US. Department of Hous:ng and Urban Development, Mar. 17, 1993.) ) '

Camle W. Wilson, Associate General Counsel for Equa] Opportunity and Administrative Law, Memorandum for All

Regional Counsel, re: Legal Briefs—Fair Housing Cases, Sept. 24, 1992.

George Weidenfell;-r. Deputy General Counsel’(Opernions). Memorandum for All Regional Counsel, Re: Regional

Counsel Meeting —Fair Hous_mg_ Issues, Feb. 3, 1993, p. 2.



which would keep them current not only on all
ALJ decisions, but also on private litigation
and settlements as well as other fair housing
news. Whether or not immediately relevant,
such broader exposure would give valuable
perspective and new ideas.

Very few memoranda were found that pro-

vided direct instruction as to how cases were
to be pled and litigated. One from March 1993
reported that HUD had not uniformly been
seexing civil penalties separately against
- each respondent although HUD ALJs had
been awarding them when asked; the memo-
randum instructed that, henceforth, civil
damages should be sought from each respon-.
dent. :

Those examples of legal research and writ-
ing viewed in the documents appear to be of

high quality. These, together with other ma--
terials in the file, certainly left the impression

of an ongoing effort to develop and assert

positions-with regard to emerging legal and

policy issues, based on the cumulative case
experience including no-cause determina-
tions, cause determinations, settlements, and
decisions. However, the evidence was insuffi-
cient to draw any general conclusions about
the coherence and comprehernsiveness of the
effort, or whether it was distributed in, a

. HUD staff.

timely fashion to an appropriate universe of

An occasional divergence of opinion be- -
tween staff and supervisor was apparent. One
memorandum f.om the General Counsel an-
nouncing that HUD would deem reasonable
occupancy standards of “one more than the

‘number of bedrooms™* aroused.considerable

controversy.®® An OGC stiff memo indicated
that FHEO expressed concern over the Gen- -
eral Counsel's approach to occupancy cases.
Within a month of the issuance of the contro-
versial meinora_ndum_, the General Counsel
withdrew and replaced the earlier policy di-
rective. The new memorandum states that the
“two per bedroom” standard was not intended
to serve as an occupancy policy to be used in -
every case, but rather was intended to guide
the regional counsel on the evaluation of evi-
dence in occupancy code cases.’’- © -

Training _
. HUD's spending on formal Title VIII train-
ing has varied widely in the 4 years since the
FHAA became effective in 1989. In fiscal year
(FY) 1989, HUD spent $215,161; in FY 1990, .
spending fell to $54,653. It rose again to
$125,532in FY 1991, and fell to $39,208 in FY .
1992.% '

34 Frank Keaung, General Counsel, US. Department of Housiag and Urban Development, Memorandum for All
Regonal Counsel, Re: Fair Housing Eaforcement Policy: Ocrupancy Standards, Feb. 21, 1991. :

35 . HUD Internal Guuiance on Occupancy Standards Draws

ing {P:H). vol.'6, no. 11. § 11.6..p. 5 1 May 1, 1991).

Concern from Rights G.oupe, 1 Fair Housing-Fair Lend-

3% Harry L. Carey, Asnmistant General Counsel for Fair Housing, U.S. Department oTHouli.nq and Urban Development,

note to Doruthy Brown, Associate Deputy General Counsel, U.S. Department of Housing and Urbaa Development,
Re: Fair Housing Enforcemeat Policy: Proposed Memorandum on Occupancy Cases, Mar. 19, 1991. :

37 Frank Keaung, General Counsel. U.S. Department of Housing and Urban Development, Memorandum for All
Regonal Counsel, Re: Fair Housing Enforcement Policy: Occupancy Cases, Mar. 20, 1991. On March 25, 1991, the
Generaj Counsel 1nsued a brief statement explaining that the memorandum issued on March 20, 1991, superseded
the February 21. 1991, memorandum on HUD's occupancy code policy. Frank Keating, General Counsel, U.S.
Department of Housing and Urban Development. Memorandum for All Regional Counsel, Re: Fair Housing Ea-
forcement: Memoranda on Occupancy Cases, Mar. 25, 1991, : .

38 .Peter Kaplan. Director. Program Training and Technical Assiatance, FHEO, U.S. Department of Housing and
Urban Development, letter to Frederick D. [aler, Deputy Assistant Staff Director for Civil Rights Evaluation, Aug.
6, 1993, and Roberta Achtenberg, Assistant Secretary for Fair Housing and Equal Opportuaity, U.S. Department
of Houning and Urban Development, letter wo Fredenck D. Isler, Deputy Assistant Staff Direwtor for Civil Rights

Evaluation. Nov. 4, 1993.



In FY 1990, two training sessions focusing

on “fair housing basic skills training” were

attended by 80 FHEO field staff.>® Activity
increased again in FY 1991; 6 Title V1II ses-
sions were attended by 171 FHEO field staff,
including 5 week-long sessions on Title VIII
and fair housing atterided by 200 FHEO field
staff and one session on voluntary compliance

attended by 40 FHEO field staff. Another ses- -

sion on both the Fair Housing Assistance Pro-
gram and Fair Housing Initiatives Program
was attended by HUD staff and staff from
State and local fair housing enforcement
agencies and private fair housing groups.*
Training dropped off dramatically in FY
1992, when only one 3ession was held for 32
FHEO staff.*! But in FY 1993, 10 sessions
were scheduled to be attended by 370 staff,
including two that were repeated in three

regions of the country. All but one focused on

- fair housing (the remaining session was on
implementing the 1992 Housing and Commu-
nity Development Act). The training appeared

to become much more specialized, with ses- .

sions including such topics as identifying
cases for prompt judicial action, use of statis-
tical ‘evidence in complaint processing, in-
vestigative writing, and preparation of the
Final Investigative Report, and “advanced
Title VIII investigative training.” Projected

spending would total 340,2,56_5—nearly twice’

a9 Ihid.
© Ihid
41 Ibid.
@ Ibid

the previous high of $215,161 in FY 1989.43

. The .increase was part of a new emphasis

placed on training by HUD. Roberta .
Achtenberg, Assistant Secretary for Fair
Housing and Equal Opportunity, noted that ’
“My commitment to effective training resulted
in setting in place an FHEO training program -
for this fiscal year that is eight times larger -
than the amount spent on training in fiscal -
year 1992, FHEO “secured $90,000.in addi-
tional funding to complete a training needs
assessment this fiscal year.”™*

“In FY 1989 and 1990, training was the
responsibility of the Office of Fair Housing
Enforcement and Section 3 Compliance. In FY

1691, training became the responsibility of a - -

new Office of Program Training and Technical

_Assistance,*® with no apparent change in di:

rection or productivity. Staff were selected for
training by regional FHEO directors based on
the positions they held (not necessarily on
seniority or newest employees first). '
Regions have provided some training on . -

‘their own initiative. For example, Region IX

provided staff with internal training on con-
ciliations and on section 504 and the Age
Discrimination Act,*® while Region ITI trained
staff on handling complainants with mental
disabilities.*” Most training is informal and
acquired on one’s own initiative;*® sharing

43 Roberta Achtenbery;, Aasistant Secretary, Fair Housing and Equal Opportuaity, U.S. Department of Housing and

44 Ibid.

Urban Development, letter to Arthur A. Fletcher, Chair, U.S. Commussion on Civil Rights, Aug. 23, 1993.

" 45 " Roberta Achlenber'g._ Anasistant Secretary for Fair Housing aud Equal Opportunity, U.S. Department ofHoulins
and Urban Development, letter w Frederick D. Isler, Deputy Assistant StafT Director for Civil Rights Evaluation,

Nov. 4, 1993. o
46 [bid.
47 Bummnchter 1993 interview.

4 Vicki Guma 1993 interview.



case files and experiences is a prime means of
learnirig the job,*

The Office of General Counsel-alsg con-
in August 1989, May
1990, December 1990, June 1992, and April-
of regional and field

“ducted internal training,

1994. Annual meetings
counsel included fair housing training, and
both OGC and FHEO staff attended outside
fair housing conferences.” HUD indicated in
. its comments on this report that the depart-
. ment considered substantive training activi-
tiestobeacritical component of providing full,
fair enforcement of the Fair Housing Act.”'

FHEO Budget and Staffing

+ HUD got a late start on acquiring the re-
sources to enforce the Fair Housing Amend-

ments Act. In September 1988, wh'en'paslsage_'

of the new law was imminent, HUD sought
approval by the Office of Management and
Budget of a FY 1989 supplemental appropri-
‘ation of $8 million. The $8 million was in-
.tended to pay for 76.4 additional staff years

for FHEO headquarters and regional opera-

tions, the Office of Administrative La,w
Judges, and the Office of General Counsel 5

Burrichter 1¥93 interview.

HUD mmmeﬁta. p- 1

zoning cases, standing,

" Congress failed to act on the re'quest before
adjournment, Instead, on November 15, 1988,
HUD asked permission from both the House
and Senate Appropriations Committees to re-
direqt $4.57 million and 41.5 staff years from
other HUD programs. The request was ap-
proved December 9, 1988. The reprogrammed

amount covered staff costs, travel, training,
and data processing, 5

Later in FY 1989 HUD again asked for an

- additional $3.49 million to reach the original

levels sought earlier. The supplemental ap-
propriation was'approved June 30, 1989, just

3 months before the end of the fiscal year, 9 -

months after passage of the act, and 3 months

after it became effective.™.

Regional fair housing staff, measured in
FTEs,™ rose from 142.4 in FY 1988 prior to
the new law to 309 in FY 1992, the highest
year. Table 5.1 shows that the largest increase
took place in 1990, when staff rose by 103.5,
from 167.3 t0 270.8. For 1993 and 1994, HUD -
estimated that the figure would be 298.5 and.
301.9, respectively. The staffing level re-
quested of Congress by HUD was consistently
less than the number authorized until 1992,

when the figures are approximately the same.

cluded DOJ attorneys, representatives from the National Fair Housing Alliance and the NAACP Legal Defense and
Education Fund, and private counsel, as weil aa senior FHEQ aand OGC stafl, “HUD Initiatives,” p-2. - _

This narrative is adapted from US.

Equal Opportunity, The State of Fair Housing 1989, p- 7 (hereafter

Ibid.
Ibid.

Department of Housing and Urban Development, Office of Fair

Housing and
cited as 17|e State of Fawr Houaing 1989), -



TABLE &
HUD Reqgonal Statt FTEs

1988 .1989' 1990 1991 1992 1993 1994
Actual: o o '
Fair housing _ - .
staff 1424 167.3  270.8 - 295.4 309.0 298.52 301.9°

Total staff "456.0 491.4 5450 - 582.0  566.0 543.0 £31.0°

Percent féir :
housjng - 31.2 34.0 49.7

Source: HUD Budgets, FY 1989-1994. -

508 546 550  56.9

' In 1989 reprogramming incressed.the FTEs by 41.5 ? Requented for fiscal 1994,
and & supplemental appropristion added snother 34.9 ¢ Estimate for fiscal 1993 maede during fiscel year.
FTEs. See The State of Feir Housing 1989,p.7. . ¥ Requested number of fiscal 1994.

? Estimate for fiscal 1993 maede during fiscal yesr:
Id

Case Processing

HUD began processing cases under the

Fair Housing Amendments Act on March 13,
1989, halfway through FY 1989. In FY 1988
and 1989, HUD reported processing 4,682 and
4,943 cases respectively. It was not until FY
- 1990 that the number of complaints received
leapt upward, to 7,476, and eventually in FY
1992 to 9,153. HUD's. predictions of its
caseload were not far off the mark. Its esti-
mate™ for FY 1990 was 7,833, increasing to
9,500 for 1992. : _ _ '
HUD reported that in FY 1988, staff spent

58.9 unit hours on each complaint. While it -

" appears these figures are deduced from other

information, rather than through direct ob- .

servation or inference, e.g., an audit of actual
time spent, they. do provide a benchmark. In
FY 1988 HUD was processing cases that in-

-volved minimal investigation and voluntary

conciliation for resolution. Despite a radical
change in‘the depth of investigation and doc-
umentation required under the new law, case’
processing time varied very little. In FY 1989,
HUD reported that unit hours actually fell to
58.4 before .rising in FY 1990 to 67.8 and-

-falling off again to 65.7 in 1991 and 61.6 in FY

1992. Advance projections of the time needed
per case varied from a low of 47.5in FY 1990
toahighof64.2inFY1991. - - =

Given HUD's expectations for the number
of complaints it would receive and its knowl-

-edge of what the new law required, the low

projections seem quite unrealistic. Contrary
to the impression left in' the budgets submit-
ted to Congress, HUD never was able to pro-
cess all the complaints it received in a timely
fashion. In FY 1990 HUD closed 3,489 cases;
in 1991, 5,238 cases; and in 1992, 6,400 cases.

58 The Federal fiscal year begins October 1 and ends September 30. In its annual budget prepared 1 year in advance
and submitted to Congress more than 6 moaths i advance, HUD prepared estimates for the complaints for the fis-

- cal year underway and the next one. In effect, the wo

1989 budget would contain an estimate for FY 1988

rkload for each year is estimated twice; for example, the FY
already underway, and FY 1989. The following year, the 1389

estimate would be revised and an estimate offered for FY 1990.



S TARLE & 2
Complamants Assisted

sccomplshments:' . 1988 1989 1990 1991 1992 1993 . 1994

Actual - ’ 4682 4,943 7,476 8476 9,153 A -
" Estimate 17 , - 4721 7,833 8,09 9,500 10,000 10,500
Estimate 2 4,575 5,500 7,833 8,589 9,500 10,000 wa
Profected unit hours* 1988 1989 1990 1991 1992 1993 1994
Actual ' . 58.9 58.4 .67.8 65.7 61.6 . A -
Estimate 1 AP © - 5.7 47.5 §5.7 ' 591 56.0 54.0
‘Estimate 2 - 58.3 $5.3 57.7 64.2 ' 589 A 56.2 .
Staff yesrs: 1988 1989 . 1990 1991 1992 1993 1994
Actual - 131.6 1389 2435 2673 '269.1 WA -
Estimate 1 1309 178.9 2159 268.0 268.0° - 271.9

Estimare 2 1272 1461 217.4 2640 2670 © 2692

. ? Estimate 2 was projeated by HUD 1 veer in
advence. '
* Hours spent on esch complaint.

Source: HUD Budgets, FY 1988-1994.
' Complaints processed, .
? Estimate 1 was projected by HUD 2 years in

sdvance. )

In contrast, HUD reported the number of com-
plainants assisted ranged from nearly 5,000

in’FY 1989 to more than 9,000 in FY 1992 (see

table 5.2). The humber of cases that aged as a
pi‘qportion of cases closed has remained high
(see below). For whatever reason, accurate
estimates of staffresources needed were never
forwarded to Corigress. :

To HUD's credit, the proportion of regional
staff devoted to fair housing activities rose
steadily from less than ‘one-third to over half
(table 5.1 above). Internally, HUD put more
emphasis on Title VIII, but its absolute re-
sources did not keep pace with the complaints
filed. ' ' S

Departmental Management
Plans '

HUD produced its first comprehensive plan .
. for enforcing FHAA for FY 1990. Three HUD - -

documents provide an internal view of the
success of HUD's plans: the “Secretary’s Pri-

orities,” the “Departmental Management

Plan (Executive Summary),” and the “Office
.of Fair Housing and Equal Opportunity Man-
-agement Plan (Part. B)." '

The Secretary's Priorities document di-
rected ragional offices to conduct comprehens-

ive investigations and improve case process- .

ing'in order to “provide timely and tkorough
relief to victims of discrimination."7 To fulfill
the objective, five goals were listed:

87 US. Department of Houmog and Urbaa Development, Menagement Plan, FY 1990, Secretary’s Priorities,

(unpaged).

-

[
’



a. Produce investigativ_e‘ﬁlea sufficient to make a

determination whether reasonable causes exists to

believe a discriminatory housing practice has oc.

curred or is about to occur.

b. By fiscal year end, m.) more than 10 pe'rcent of aul

cases within the Region’s control take more than73 -

days to process before sending to headquarters.>®

c. By fiscal year end,.no’more than 10 percéht. ofthe

cases within Headquarters control are remanded
for additional work in the Regions.

" d. Identify at least (10) ten housing practices or
situations’ that warrant a Secretary-initiated in-
vestigation. :

e. Provide training, guidance, and education as

necessary to support the processing of Title VIII.?®

The FHEO management plan reiterated
the case processing objective, along with goals
(b) and (c) above and a corollary goal of ensur-

'ing that 90 percent of conciliation agreements

‘reviewed by headquarters were acceptable.
The FHEO plan did not ask regions to identify
situations for ‘Secretary-initiated complaints

- asin goal (d), a requirement that was appar-
" ently postponed.® Goal (e), arguably in part a
" headquarters function, was also omitted.®!

" Year-end reports show mixed results for:
1990. Most regions reported implementing -

new systems and strategies to process cases
in a timely fashion and to reduce backlogs.
However, they also reported increases of 200~

58 The 73-day s';anda}& in goal (b) upplield. to the invest

300 percent in complaints filed, which im-
peded reducing the overall proportion of aged
cases. . ' .

Aged cases™ were reduced to roughly one-
third of caseloads in several regions, although
performance varied considerably across re-
gions. According to the plans, some regions
introduced a peer review strategy to improve
the quality of case files and some reported
biweekly staff meetings and training sessions.
Supervisory staff intervened to identify cases
for conciliation and targeted the oldest cases
for resolution. Some regions were able to hire

. new staff; one reported a 100 percent increase

in caseload with no increase in staff. Those.
who reported on identifying opportunities to
file Secretary-initiated complaints said they
sent information to headquarters and heard

- nothing in return. They said they lacked the -
‘resources to investigate such complaints

themselves. .
In FY 1991, the Secretary’s priorities con-

tinued to stress the need to improve the qual-

ity and timeliness of Title VIII case process-
ing.®® The goals for achieving this objective
remained the same as 1990, with three nota-
ble exceptions.* First, while still requiring

- thatinvestigative files be “sufficient” to make

cause determinations, in 1991, one.goal ex-
plicitly required investigative files to be in
“proper format,” presumably reflecting adop-
tion of the TGM on final investigative reports.
Second, the goal for Secretary-initiated inves-
tigations in 1991 was reduced to 3 from 10, but

iﬁauve stage and was established o that headquarters could

- process complaints and make determinations within the 100-day goal set in the law.

59 Ibid.

6. US. Department of Hou;ing pna Urban Development, FHEQ Manegement Plan, Part B, 1990, p. 8. -

A1  Thedepartmental mnnaéement plan for 1990 retated the same Title VIII objective and goals. See U.S.Department
of Housing and Urban Development. Office of Fair Housing and Equal Opponum't_y. FY 1991 Departmental Man-

agement Plan, (unpaged).

82 By statute, aged cases are older than'100 daya Re‘gionnl offices reported as aged th;xae cases exceeding the 73 days-
they are allotted for processing before sending the cases to headquarters. :

63 U.S. Department of Housing and Urban Development, Office of Fair Housing and Equal Opportunity'.'Pan. A,

Secretary's Priorities, p. 1.
. 64 hid. :



- instead of requiring only that such cases be
identified, the 1991 goal required that inves-
tigations be conducted. Finally, regional of-
fices were required to develop a staff training
module, in addition tc providing “training and
g\udance as necessary .

Another objective® focused on fair housing
education .and ‘outreach, with special atten-

tion in one goal toward furthering awareness

~ of the Fair Housing Act. The last objective

mandated annual performance reviews of .

substantially equivalent State and local agen-
cies and outreach and assistance regarding

certification of substantially equivalent laws

and ordinances.®”

Part B (Program Plan) of the Secretary’s
priorities contained more detailed.goals tai-
lored to the situations prevailing in individual
regions. FHEQ’s assessment of regional per-

formance in 1991 as measured against the FY.

- 1991 plan was enthusiastic.®® The rate at
which cases were remanded from headquar-
ters to the field for further investigation was
reduced to 9.4 percent, exceeding the goal of
10 percent, an improvement that the Assis-
tant Secretary labeled “extraordinary.” Four
regions fell below a 6 percent remand rat.e,
and only two regions exceeded 15 percent.”

Finally, the assesement of FY 1991 perfor-

,mance pomted out that HUD obtained $l 98

Ibid.

Ihid.

2 3 &

million in monetary relief and 565 'hoixsing
units, “indicating that management initia-

- tives to 1 1prove conciliation efforts were

successful.”

In the 1991 “Headquarters Plan,"72 FHEO- -

enumerated additional measures in’ support
of the general gnal of improving Title VIII
enforcement and case management:

Take appropriate steps to assure t._hst the pending
inventory in Headquarters is reviewed timely [sic]
in order to meet the statutory objective of 100-day

. processing of fair housing cases.

Implement a management case processing syatem
to track and process Title VIII cases and related
correspondence within specific time frames.

Dacument, distribute and implement umform Title
VIII processmg standards. .

Develop techmcsl guidance manual(s) for process-
ing Title VIII complaints.

Translate forms and informational materials ‘or

major linguistically different minorities.

HUD did not achieve its 1991 goal of devel-

oping technical guidance manuals, and has
not yet published such a manual. As noted
above, staff must rely primarily on a series of

Objective #A-3. Not all vbjectives pt:rinir_u-d to Title VIII.

..Memorandum for Linda Z. Maraton, Assistant to the Secreury.for Field Management, from Gordon H. Mansfield,

Assistant Secretary for Fair Housing and Equal Opportunity, Subject: Depnmnentd Management Plan—Execu-

live Suinmary Reports Asscssment, Nov. 18, 1991.
Tbid,, p. 3.

]

70 Ibid. pp. 4-6. The regional performance figures that exceeded the 10 percent god were mulabeled. however, as hav-
ing missed by a percentage figure that actually should have heen expressed in percentage points. For example, a
remand rate of 12.2 percent was said to have exceeded the 10 percent goal 'by less than 3 percent,” when in fact l.ha

] rate exceeded the goal by 22 pereent
71 Ibid. p. 4.

72 U.S. Department of Housing and Urban Development, Office of Fair Houaing and Eq,ull Oppnnumty. FY 1991
Departmental Mnnsq!ment Plan, Office of Fair Houumg and Equ-l Opportunity, Headquarters Plan, p. 1. :

73 Ibid, p. L




