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Letter of Transmittal 

The President 
The President of the Senate 
The Speaker of the Hou.se of Representatives 

Sirs: 

a^endeT W^rcc^en/ Report, to you piirsuant to P.L. 98-183, 7s 

17 f g g l ' i ^ s L t m ^ 7 shown that barriers to fair housing continue to persist. On January 
17.1994. President Clinton emphasized the importance ofaf?lrmatively furthering fair housin-
by issuing Executive Order No. 12,892 to strengthen the coordination andirpfeJ^^ntaZ 
^ .r housing policy in all Federal programs and activities. As Pre'sident Clinton S in his 
Memorandum on Fair Housing. "Americans of every income level seek ng S ŵ ê "̂ ^̂ ^̂ ^̂  
choose feel the weight of discrimination because ofthe color of their skfn thdr race their 

DisTr̂ min tion'Tn'r- ' ' ' ' ' " " " ' ^ "^" '̂"^ ^̂ ^̂  are,disabled ;r h a v e S ™ n -Discrimination in housing perpetuates segregation which in turn results in diminished 
S m ? n ' • opportunities for many of our fellow Americans H o u i l 
ouaTtv . f f r """̂ f' '""'̂ ^ '""'^ a ~'^osive effect on quality of life and dignity of every person. cui on me 

.nn^'l™"*"^ Commission's commitment to furthering fair housing and its 
comprehensive evaluation of the implementation and enforcement of the F T nTt^ing 
Amendments Act of 1988. The report assesses the fair housing activTtfes of t h e T s 
mSrboth of h "r>.' Development (HUD) and the U.S. Department ofjusdce 

T1 ie i r i l of r V ^ T ^ '̂ •""bat housing discrimination. 

^ ?n . r'° ^ allegations of discrimination in their early sSges 
in Z l ^ n P^^'? '•̂ P̂ t̂' ^e have described our 33 findings and rec^mendations 
Z i T ^ - . f" '̂•f aimed at the elimination of probLs assodated ^th 
housing enforcement and implementation. The following highli^ts some of our kly ^diZ. 

' fhort l f p % r H " ' ' ' ? . T * 1 ^ ? i ^ ""'̂  ̂ « P^"''^^"' f'̂ ve fallen well 
short ofthe funds needed by HUD and DOJ to implement their new responsibili-

' l V \ l n T ° [ ™ ° ""̂ ^̂  ̂  "^^^ detennination within 
1 .M t t ^ K ' r ^ l l T i ? ^ ^ / ^'-rly Expected that HUD 

100 days in most would , reach a conclusion as to reasonable cause within 
complaints. 

Certification of substantially equivalent agencies still lags behind HUD's 
.expectations when the FHAA was passed 

I luSn^r '̂ ^̂ "̂̂ ute. Federal grant funds to private nonprofit fair 

e t S L T r o T a m : - ^ - h . and 

DO? 3 P ' 1 ' ^ junsdictions. the Commission concludes that HUD and 
comnlPx i ! u "'^"'^ statements on. novel and 
cornplex issues such as occupancy codes and prohibited inquiries. 
HUD has lagged m usmg its ability to file Secretary-initiated complaints to attack 
unique or systemic discrimination and to break new ground in fair housing policy 



Respectfully, 

For the Commissioners. 

7 
Mary Fran<;es Berry 
Chairperson 
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1. Introduction 

More than 125 years after passage of Re­
construction laws giving African Ameri­
cans the right to be fi-ee of discrimina­

tion in the possession and disposition of 
property, and more than 25 years after pas­
sage of the Federal Fair Housing Act of 1968,' 
discrimination continues to be a serioUs bar­
rier to the full enjoyment of rights due to all 
persons who call our country their home. 

The U.S. Commission on Civil Rights has 
monitored fair housing enforcement from its 
inception. In its report. The Federal Fair 
Housing Enforcement Effort (li979), the Com­
mission advocated creation ofan Equal Hous­
ing Administration within the U.S. Depart­
ment of Housing and Urban Development 
(HUD), administered by the Assistant Secre­
tary for Fair Housing and Equal Opportunity, 
to handle individual complaints of discrimina­
tion. The administi-ation was intended to be 
autonomous in order to focus attention on fair 
housing. In addition, the Fair Housing Admin­
istration was designed to eliminate conflicts 
of interest resulting when HUD program offi­
cials, charged with assisting public housing 
authorities and the private housing industiy, 
also supervised the fair housing staff charged 
with enforcing fair housing laws in those pro­
grams. In addition, the Commission urged the 
adoption of amendments to fair housing law 
that would enable the Secretary of HUD to 
initiate complaints; to accept third party com­
plaints; and to hold hearings and issue cease 
£md desist orders, including "the power to 
order all equitable relief, including affirma­
tive action, goals and timetables, and such 

other remedial steps as are necessary for ef­
fectuation ofthe act"* 

In the mid-1980s, the Commission held two 
consultations with various fair housing ex­
perts. These consultations are summarized in 
the reports. Issues in Housing Discrimination 
(1985) and A Sheltered Crisis: The State of 
Fair Housing in the Eighties (1983). The Com­
mission also produced two directories of fair 
housing organizations. Directory of Private 
Fair Housing Organizations (1986) and Dircc-
tory ofState and Local Fair Housing Agencies 
(1985). Additionally, the Commission pub­
lished An Annotated Bibliography on Selected 
Fair Housing Issues. 

Most recently, the Commission issued the 
report Pmspects'and Impact of Losing State 
and Local Agericies from the Federal Fair 
Housing System! ^ September 1992, which 
assessed the consequences of the failure of 
State and local jurisdictions to meet the re­
quirements for processing fair housing com­
plaints contained in the Fair Housing Amend­
ments Art of 1988. Finally, the Commission's 
State Advisory Committees have published 
numerous reports on fair housing issues. • 
Measuring the Problem 

The persistence of racial prejudice has been 
measured by a variety of studies in recent 
years that compare the treatment of {Prospec­
tive buyers and renters of different back-
grotinds. Such studies have shown substan­
tial ongoing discrimination. According to one 
study performed for HUD, African Americans 
and Latirio Americans have at least a 50 per­
cent chance of facing discrimination in the 

1 42 u.s e: H 3601-3619 (ia88). AIK) caUed Title VIU of the Civil Righu Aa of 1968. 

2 U.S. Commisnon on Civil Righu. Tht Federal Fair HouMing Enforctmtni Effort (WwAington, D C : 1979). p. 236. 



rental and sales markets: The likelihood that 
they will face discrimination in any given en­
counter ranges from 56 percent to 59 percent' 

Discrimination in mortgage lending inar-
kets has also been the subject of recent stud­
ies, most notably one conducted by the Federal 
Reserve Bank of .Boston. In this study, an 
analysis of thousands of actual conventional 
mortgage applications concluded that: 

Even after controlling for financial, employment, 
and neighborhood characteristics, blacic and 
Hispanic mortgage applicants in the Boston metro-
poliUn area are roughly 60 percent more likely to 
be turned down than whites. This discrepancy 
means that minority applicants with the same eco­
nomic and property characteristics as white appli-
canU would experience a denial rate of 17 percent 
rather than the actual white denial rate of 11 
percent. Thus, in the end, a statistically significant 
gap remains, which is associated with race.* 

r - • 
A 1990 study by the Fair Housing Council 

of Greater Washington examined racial dis­
crimination in the rental housing market The 
study surveyed 200 rental properties in Wash­

ington, D.C, arid its Maryland and Virginia 
suburbs, and found: 

I 

1) . . . black home seekers may expect to be treated 
less favorably than their white counterparta more 
than 60 percent of the time they visit apartment 
renUl oflicesin certain neighborhoods in the Wash­
ington metropolitan area; and 

2) the resulU of five years of testing studies con­
ducted by the Fair Housing Council suggest little 
change in the opportunities for black home seekers 
in certain areas of the metropoHtan area. While 
housing discrimination has become more subtle, 
unfortunately, it persista in all ofthe areas tested 
by the council.̂  • 

Given the audits and other study results, it 
is clear that inyidious discrimination contrib­
utes heavily to housing segregation and racial 
isolation. Research from the 1980 census indi­
cated that, among the 15 largest predomi­
nantly AfHcan American nei^borhoods, the 
average degree of segregation was 78 per-
cent In Chicago, for example, the amount bf 
segregation was 88 percent for African Ameri­
cans, 64 percent for Latinos, and 44 percent 
for Asians.̂  The percentage of blacks living in 

3 Margeiy Austin Turner, Raymond J. .Slnjyk. and John Yinger. Routing Dtscrinimation SludySyntJiesu (Waah-
ington, D.C: U.S. Departinent of Housing and Vrhaa Development, 1991), p. 36. 

4 Alice H. Mujmell. Lynn E: Brown, James McEncaney. and Geoflrey M.B. Tootell.' "Mortgage Lending in Boston- In-
^rpretmgra4DAData."Wor*«H,PaperSerie,7Vo.92.7(FederalReserveB«.kofBo8ton:Octoberl^^^ p 2 The 
Boston study has been criticized and defended by a variety of social scientisu. For criticism, see Gary Becker The 

4 r . J ^ V ^ ' ' ^ z P ^ ' " " r ^ * ' B ias , - f lu .«« Week. Apr. 19,1993. p. is\ Peter Brimelow andLeslie Spen-
cer. "The Hidden Clue, Forbes. Jan. 4,1993. p. 48; andTed Day and 3 J . Liebowitz. "Mortgage.. Minorities u^dDis-
cnnunation. unpubhshed paper. Dec. 16. 1993. For defender^ George c: Galster, The Fact, of Lending 
piKrnmmationCuinotBeArguedAwayby Examining Default Rates,"ffow i.pp. 141! 
146; Stephen Cross. Discrimination Studies: How Critical Are Default Rates?" p^per delivered at Home Mortgage 
Lending and Discnmmation: Rewjarch and Enforcement Conference. U.S. Department of Houring uid Urban ^ 
Sw"TSl:« " t / ^ f " - ^ ' ' y ^-1^3; and J«ne. H. Carr and Isaac F. Megbolugbe. "TTie Federal Re«,rve 
Bank of Boston Study on Mortgage Lending JUiyUiUtd,'Journal of Housing Research, vol 4, Isroe 2. pp. 2TI-313. 

.1 . The Fair Housing Council of Greater Washington, floceZJwrrim^^^ 
the Greater Washir^nA^. 1990. (Washington, D.C: Fair Housing Council of Greater Washington, 1990). p. 3. 

6 U.S^ Congress House. Committee on the Judiciary. Fau- Housing AmerulmenU Act of 1988. 100th Cong.. 2d se... 
H. Rep̂  100-711, p l̂6. reprinted « 1988 V.S.C.CAH. 2173,2177 (hereallef cited a. FHAA Hou«, d;mmittee 
Report). The cited authors used the term "settlement." to refer U, place, wherelthe largest ab»hite number, of 
.•Uncan Amencans live (not necessarily places with the highest concentrations.) . 

7 Ibid. 



areas where they made ap 60 percent or more 
qfthe residents decreased from 57.9 percent 
in 1980 to 51 percent in 1990, according tp one 

_ study." • ' ^ 
A study of selected metropolitan areas con­

ducted for USA Today using 1990 census data 
shows that the mjyority of the Nation's 30 
million African Americans are as segregated 
now as they were at the Height of the qvil 
rights movement in the 1960s.* Asian and 
Latino segregation also grew during the 
1980s, although at considerably lower rates.'" 

Finally, a study covering the entire United 
States comparing racial and ethnic concentra­
tions at the neighborhood level showed that 
51 percent of blacks lived in areas with a 60 
percent or higher concentration of blacks, 
down somewhat from 57.9 percent in 1980, 
and 33.9 percent of Hispanics lived-in areas 
with a 60 percent or higher concentration of 
Hispanics,. jp slightly from 30 percent in 
1980." Conversely, 84.5 percent of nonblacks 
lived in neighborhoods less than 10. percent 
black in 1990, down from 87.5 percent in 1980, 
whi\e 74.1 percent of non-Hispanics lived in 

neighborhoods less than 5 percent Hispanic in 
1990, down from 81.1 percent in 1980.'̂  
, Study afler study Has shown that segre­
gated, mostly low-income neighborhoods are 
far more likely to have below average educa­
tional, medical, a.id recreational facilities and 
poor p'lblic services, such as trash pickup, 
police and fire protection, and public transpor­
tation. These factors all exact enormous social 
costs in lost eamings and productivity, in­
creased incarceration rates, greater reliance 
on government-funded welfare programs, and 
increased alienation from the , political and 
cultural mainstream of the Nation." 

Housing discrimination and segregation 
distort the operation of urban housing mar­
kets, artificially inflating rents and house val­
ues in some neighborhoods while contributing 
to disinvestment and decline in others." Fur­
ther, evidencejindicates that employment op­
portunities are expanding faster in the sub­
urbs—which are predominantly white—rthan 
in central cities, where most African Ameri­
can and Latino neighborhoods are located." 
In addition, public schools in affluent subur­
ban jurisdictions offer substantially better 

10 

David. Judkins, James Ma«ey, and Jo«ph Waksberg. "Patterns of Residential Concentrations by Race and 
H,spa„,c Ongin. unpublu.hed r.pon dat«d December 8,1992, p. 6. Judkins and Waksberg are with Westat. Ina 
and Ma.ssey is w.th the National Center for Health Sutistics. The views exi,res«^d are those ofthe auth™!. 

LfSArodoy. "Segregation: Walls Between Us." Nov. 11.1991. | 

Ibid. . ; . 

II.. Judkins, etal., "Patterns of Residential Concentrations." p. 5. . . . . 

'2 Ibid., p. 8. 

13 See, rorex^ple. G^nn^TKyrd^l.AnAmer,canDUemma:,Ju (NewYork: 

l^rn' .r'^!"^"t"""^'"^'^oftheHearUondMindsofNegrvChUdren 
mrA*flosto«i^W^&Ws.(Bo.,on:HoughtonMilto 

W ^ T ^ ^ ^ n .V ^ ^ r * " " ^ ^ ' y S''*«8° P̂ """. 1»78): W i U i ^ u l i u . 

pf^i" ^ ' ^ V J r ^t'"'"' ^ f ^ - "^'^^ <New York: c S 
SmbnersSonsPublu,her,.1992);andWUUamP.OTIare."Americ.-sMinoritie.-theD^^^ 

D £ T , 4 J'"- ""'nr ^ -^''^P-^oftJuNatu^^Ad.u^r^LnJ^n^ta 
ZJuiorrî rsiWashington, D C : U.S. Govemment Printing Office. 1968). ™««".» . i -wu 

vI^.Tno'^Tl^J""*'"' ̂  """"^^ ^"""^ ̂ '^ 
15 Ibid. 



education than many central-city schools. '*In 
short hoi'sing discrimination deprives people 
of much more than shelter. It has a corrosive 
effect on their quality of life and general well-
being. 

The Federal Role 
The involvement of the Federal Govern­

ment ill housing discrimination has gone 
through , a tremendous evolution over the 
course of the 20th century. The Govemment 
did not shift easily from active promotion of 

' racial segregation and discrimination through 
the first half of the century to legislatively 
driven reversal of those positions beginningin 
the early 1960s." It took place as a result of 
landmark legislation designed to end discrim­
ination in the rental anil purchase of housing. 
Executive Order 11,063 .(signed by President 
John F. Kennedy in 1962). Title VI of the Civil 
Rights Act of 1964, Title VHI of the Civil 
Rights Act of 1968, section 109 ofthe Housing 
and Community Development Act of 1974. 
and the Equal Credit Opportunity Act of 1974 
'amended in 1976J attempted to eradicate, ] 
with varying degrees of success, certain as­
pects of housing discrimination. 

Executive Order 11,063 outlaws discrimi­
nation based upon race, color, religion, sex, or 
national origin with respect to the sale, leas­
ing, rental, or othc.- disposition of residential 
property in federally owned, operated, or as­

sisted housing.'* Title VI of the Civil Righu 
Act of 1964 prohibits discrimination in pro­
grams or activities receiving Federal financial 
assistance fitim a loan or grant, but expressly 
excludes from coverage financial assistance 
provided solejy through insurance or guaran­
tee.'̂  As originaJly enacted, Title VIII ofthe 
Civil Rights Act pf 1968 protected individuals 
from discrimination in the sale or rental a 
housing, with limited exceptions, on the basis 
of race, color, religion, national origin,^ or by 
amendment in 1974, sex.*' Section 109 ofthe 
Housing and Community Development Act of 
1974 "prohibits discrimination in programs 
and activities funded under Title I of the act 
establishing the community development 
block grant program administered by the De­
partment of Housing and Urban Develop­
ment."^ The Equal Credit Opportunity Act 
makes it unlawfiil for creditors to discrimi­
nate against any applicant with respect to any 
aspect of a credit transaction, including aiiy 
mortgage transaction, on the basis of race, 
color, religion, national origin, sex, marital 
statiis, age (provided the applicant has the 
capacity to contract), or because all or part of 
the applicant's income derives froin any public 
assistance programs.'' 

These laws laid tbe foundation for an as­
sault against housing discrimination in al­
most all of its : forms. Putting laws on the 
books, however,iis only the first step. Without 

Ibid. 

19 42i:.S.C. J2000v;-«(1988X 

29 /<1}3604. 

a 42 u s e. J 5309(a)a988). 

a USjCommasionoaCivU Right.. I V ; - e ^ 

.̂t̂ î .̂ TiSuataKSr''''̂ '''̂  



consistent, sustained enforcement, no law de­
signed to overcome individual or group dis­
crimination can work as created. However, 
over tme civil rights enforcement weakened. 
Throughout the 1980s, HUD emphasized vol­
untary compliance as the principal mecha­
nism for enforcing Title VIH.'** Given the dem­
onstrated persistence of the sociological and 
racial biases that underlay discrimination, re­
lying primarily on voluntary compliance was 
doomed to fail. 

To provide HUD with real enforcement 
power'. Congress enacted the Fair Housing 
Amendments Act of 1988." Prior to the 1983 
amendments, HUD could only investigate ;>nd 
conciliate housing discrimination complaints. 
HUD had no power to enforce, the law on 
behalf of individual complainants. The 1988 
amendments changed that: 

If conciliation fails and HUD determines that rea­
sonable cause exits to believe that a discriminatory 
housing practice has occurred or is about to occar, 
then HUD can bring the case to a hearing before an 
Administrative Law Judge. Because HUD can con­
tinue to enforce the law if the conciliation is unsac-
cessful. there is a real incentive for both parties to 
conciliate and resolve the complaint in the eviy 

stages. 
26 

Coincidental with the renewal of interest in 
administrative enforcement as a means of 
ending housing discrimination against those 
groups protected by the Fair Housing Act of 
1968, a national consiensus was forming be­
hind a new movernent to reverse the isolation 
suffered in many areas of life by persons with 
mental or physical handicaps. The 1988 
an.jiidments made it illegal to discriminate 

against such persons in the housing market̂  
requiring landlonis to make reasonable ac­
commodations to disabled persons seeking 
housing. The act also required new construe-. 
tion to meet minimum standards of accessibil-. 
ity for the disabled. 

Finally, the Federal Government ad­
dressed, for the first time, the difficulty facing 
families with children in securing adequate 
housing in the face of restrictions or outri^t 
bans on minors as housing occupants, llie 
amendments made discrimination agaicst 
families with children illegal, except wh«n 
housing complexes are restricted to older res­
idents only, as defined in the new law.̂ ^ 

New Initiatives 
Houbing discrimination undermines a fun­

damental premise on which our free society 
rests: that every person, regardless of class or 
group background,' should. have the same 
right to the rewards of his or her work and 
enterprise. Housing discrimination has eiisi-
inated that possibility for untold numbers of 
Americans, denying thein a chance at their 
American dream. Without strirt enforcement 
of fair housing laws, those who suffer discrim­
ination cannot be empowered to share fully in 
the opportunities that should be open to them 
as a matter of right 

This fundamental imperative has receiwd 
new impetus in recent years. HUD has been 
the focus of the Federal (joverhment's re­
newed interest in combating hoiisingdiscrim­
ination. Without an effective administrative 
enforcement mechanism until 1989, fair honk­
ing enforcement lagged behind the fight 

24 
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Sloane, "Federal Housing Policy,* p. 140. 
The Fair Housing Amendmenu Act of 1988 (FE.'VA) amended Title VUI ofthe Gvil Rights Aa of 1968, alao caHed 
the Fair Housing Act of 1968. In 'Jiis report, lie terms Fair Housing .Amendments Act and Title VIU are oiicd 
interchangeably. 

FHAA House Committee Report, p. 17, 1988 U3.C.CA-\. 2173. 2178. 
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against discrimination in education and em­
ployment However, during the Bush Admin­
istration HUD began the task of constructing 
a system of enforcement accessible to individ­
ual complainants, and the U.S. Departmentof 
Justice (DOJ) launched new initiatives in pur­
suing major mortgage lending cases. On Jan­
uary 17, 1994, President Clinton gave new 
visibility to fair housiiig enforcement with the 
issuance of an executive order strengthening 
the coordination and implementation of Fed­
eral fair housing policy.2* HUD announced its 
intention to issue new regulations on dispa­
rate impact insurance redlining, and mort­
gage discrimination, and began implementing 
a reorganization plan on April 15, 1994, that 
will give greater authority to the Assistant 
Secretafy for Fair Housing and Equal Oppor­
tunity in supervising the processing of com­
plaints. 

Scope and Methodology 
This report examines the quality of the 

Federal Govemment's implementation ofthe 
1988 Fair Housing Amendments, giving spe­
cial attention to the system by which HUD 
and DOJ investigate and abjudicate individ­
ual complaints. The discussion focuses pri­
marily on the new enforcement mechanisms 
created by the FHAA, rather than reexamin­
ing established enforcement methods that 
have existed since 1968, such as DOJ's testing 
and pattem or practice authorities. The report 
ŝo examines recent policy issues regarding 

the definition of discrimination andthe evolu­
tion of its interpretation since 1968. The re­
port analyzes discrimination policy issues 
that are covered primarily by the FHAA, and 
only touches upon issues that are addressed 
by other statutes, such as segregation, insur­
ance redlining, and discrimination in public 
housing and mortgage lending. 

In creating a new administrative enforce­
ment mechanism, the law imposed.on HUD' 
the responsibility of creating a new system of 
receiving, processing, investigating, evaluat­
mg, and litigating complaints. It also called 
upon the Secretary of HUD to initiate com­
plaints on behalf of individuals and to.combat 
systemic discrimination. And it anticipated 
that HUD would set the pace in enunciating 
governmentpolicyregardinghousingdiscrim-mation. 

At the same time, the law continued the 
role of DOJ in filing lawsuits of general public 
importarice and those alleging a pattem or 
practice of discrimination, and in litigating 
challenges to State or local zoning ordinances 
or other land iise laws.» In addition, the law 
mandated DOJ to prosecute complaints where 
HUD found reasonable cause and where ei­
ther party elected to have the matter tried 
before a Federal jury. ̂  

The issues arising fi^m any examination of 
this process include how effectively HUD is 
carrying out its mandate, how well DOJ is 
executing its added responsibilities, and how 
well the two departments are coordinating 
their efforts. In;addition, the report will exam­
ine the difficulties that have been encoun­
tered, if any, in applying and administering 
the statute. 

To carry out this stiidy, the Commission 
conducted numerous interviews with head­
quarters and regional staflFat HUD, officials 
of State and local fair housing enforcement 
agenaes, industry officials, and representa­
tives of private housing enforcement and ad­
vocacy groups. Stair performed a statistical 
analysis of HUD's complaint database, which 
contains detailed infonnation about more 
than 35,000 complaints filed under the new 
law, including the bases for allegations, 
timefi^ames for jjrocessing complaints, and 

28 Exec. Order No. 12,892, 59 Fed. Reg. 2939 (Jan. 20, 1994). 

» } 3610(gX2XC). 
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outcomes. The Commission conducted an in­
dependent analysis of HUD administrative 
law judge decisions and derisions made in 
cases that reached the courts throiigh the 
election process. The Commission also exam­
ined and evaluated numerous intemai docu­
ments provided by HUD and DOJ. Finally, 
staff reviewed the literature that has accumu­
lated on Title VIII since its effective date. 

These activities have afforded the Commis­
sion a unique view of the initiation of an 

irhportant new, phase in fair housing enforce­
ment. The findings and recommendations:, 
contained in the conclusion of this report are 
designed not merely, to critique the efforts of 
those involved' but to strengthen the opera­
tion of the law with a view toward assisting 
all Americans in their efforts to secure hous-
ingfi-ee ofthe invidious and arbitrary discrim­
ination that has stained the Nation's history 
and continues to tarnish its fiiture. 

m 



2. Background 

Fair Housing Law 
The Civil Rights Act of 1968 

Afler public accommodations, education, 
and employment, housing discrimination 
was one of the last major issues tackled 

by the President and Congress in the civil 
rights era of the 1960s. Pressures to act 
mounted as a result of several factors: the 
ongoing ojpen housing movement which en­
tailed demonstrations in major American cit­
ies; the difficulties surrounding school deseg­
regation in segregated neighborhoods; tmd 
the urban unrest that stemmed in part from 
perceived ghettoization. 

In response came passage of the Civil 
Rights Act of 1968,' the passage of which was 
partially in memory of Dr. Martin Luther 
King, Jr., (Title VIII of which became known 
as the Fair Housing Act). The act banned 
discrimination on the basis of race, color, reli­
gion, and national origin in most housing 
transactions. Title VIII ofthe act enabled the 
U.S. Department of Housing and Urban De­
velopment (HUD) to investigate and concili­
ate complaints of housing discrimination and 

' authorized the Department ofjustice (DOJ) 
to file suit in cases of pattem and practice 
discrimination or in cases of public import­
ance. Finally, it allowed State and local agen­
cies to process individual complaints filed 
with HUD where the Secretary determined 
that the State or local law provided righ ts and 
remedies substantially equivalent to those 
provided by Title VIII. 

Although Titie VIII made housing discrim­
ination unlawful, it fell short in many ways: 

[it] did not provide the Secretary [of HUDJ with any 
administrative I mechanism for redressing acts of 
discrimination against an individual. In addition, 
while the Secretary could refer a case involving a 
pattern or practice of discrimination to the Attor­
ney General for the initiation of a civil action. 
Federal courts did not award individual relief to the 
victims of discrimination in such cases.̂  

Private Enforcement 
Prior to the 1968 law, a Reconstniction-era 

statute was the only Federal law barring pri­
vate and/or public discrimination in housing. 
The Civil Rights Act of 1866, as reconstituted 
and amended,̂  contains two majoT sections. 
Section 1981(a) provides: 

All persons within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to enjoy the full and 
equal benefit of all laws and proceedings for the 
security of persons and property as is eryoyed by 
white eititens, arid shall be subject tc Uke punish­
ments, pains, penaltiea, taxes, licenses, and exac­
tions of eve;y kind, and to no other.* 

This provision was intended to guarantee 
equal rights under the law specifically for the 
newly freed slaves. It providied broad protec­
tion of contract rights and mandated equal 
legal protections and obligations for all re­
gardless of race: 

1 Pub. L. No. 90-284, 82 Stat. 73. 

it^f; Q)^' ^ ^ ^ ̂  ̂ ' ' (Preamble to Final Rule Implementing Fair Housing Amendmenu Act of 1988). 

42 U.S.C. 5 1981(1988). 

Id. } 1981(a). 



Section 1982 provides 'All citizens ofthe 
United States shall have the same right in 
every State and Territory, as is enjoyed by 
white citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and personal 
property.'*This section was the first piece of 
legislation directed at property and, thereby, 
housing rights and cleariy included the real 
and personal property rights of non white cit­
izens. 

For over a century, the provisions of the 
Civil Rights Art of 1866 were the only Federal 
legislation that "protected" any property 
rights of nonwhites, but thisy pertained only 
to race discrimination and were applied only 
to govemmental or public action.̂  In 1968 the 
Supreme Court in Jones r. Alfred H. Mayer 
Co.̂  ruled that section 1982 covered private 
discrimination, stating that it "bars all racial 
discrimination, private as well as public, in 
the sale or rental of property, and that the 
statute, thus constmed, is a valid exerdse of 
the power of Congress to enforce the' Thir­
teenth Amendment"* In this mling. the Su­
preme Court recognized that a "person's 
(inlability to bUy property'based on race was 
a "relic of slavery."* 

The import of the passage of TiUe VIII, 
coupled with the Supreme Court's mling in 
Jones V. Mayer, has been summarized-as fol­
lows: 

... for the fint time, the private housing market— 
and thereby thelmeana by which most Americans 
secure housingH-waa subject to Federal laws that 
prohibited diKrimination. Prior to 1968, the Con­
stitution and other lau. had banned certain forms 
of govemmental housing discrimination, such as 
racial zoning, public houmng segregation, and the 
enforcement of racially restrictive covenants. It 
was not until 1968, however, that the legal tools 
became available to attack all fonns of housing 

, discrimination and that the period of continuous, 
active fair hoDsin'g litigation began.'P 

The legislative history of the Fair Housing 
Amendments Act of 1988, however, found the 
minimal Federal enforcement powers of the 
1968 law inadequate: 

Existing law has been ineffective because it lacks 
an effective enforcement mechanism. Private per­
sons and fair housing organizations are burdened 
with primary enforcement responsibihty. Although 
private enforcement has achieved some success, it 
is restricted by the limited financial resources of 
litiganU and the bar, and by disincentives in the 
law itself. The Federal enforcement role is severely 
limited." 

Congress noted that "HUD . . . lacks the 
power even to bring the parties to the concili­
ation table. HUp cannot sue violators to en­
force the law, as in other civil rights laws."'̂  

Id. § 1982. 

Robert G. Schwemm, Houau! Dincnmtnaim: Law and LUigatmn (New York: Clark Boardman and Callaghan, 
1991), p. 27-3 (hereafter ciied as £<iu; an<i ̂ i#a(i<v> 

.192 U.S. 409 (1968). 

W at 413.. 

Id at 443. 

10 ,Sch.fierrinL,LmBandLttigabm. p. l-l. 

11 U.S. Congress. House, Committee on the Judiciary, Fair Housing Amendmenu Act of1988 100th Cong 2d sess.. 
1988, H. Rep. No. 100-71L p. 16, reprinUd a 1988 U.S.C.CAJ^I. 2173.2177 (hereaftercited as FHAA Hrnise Com­
mittee Report). 

12 Ibid. 



The role of DOJ is limited. DOJ may file 
suit 

. . . but can do so nnly in cases of a 'pattern or 
practice"- of discnmination. In order to redress the 
ordinary individual caae of discrimination, the vic­
tim of discrimination must bring a lawsuit in court. 

Although pnvate enforcement has achieved suĉ  
cess in a limited nurnber of cases, its impact is 
restncted by the lack of pnvate resources, and is 
hampered by a short .statute of limitations and 

. disadvantageous limitations on punitive damages 
and attorney's fees." 

The Fair Housing Amendments Act 
of 1988 
_ Passage of; a stronger fair housing law with 
broader coverage and enforcement and ad­
ministrative mechanisms was largely due to 
the concerns raised by fair housing advocacy 
groups and HUD itself In its 1979 report The 
Federal Fair Housing Enforcement Effort, the 
Commission had, also strongly criticized the 
weakness ofthe 1968 act.'* 

At the 1987 hearings, former HUD Secre­
tary Samuel R. Pierce testified on the need for • 
a stronger fair housing law: 

The enforcement mechanism of (THtle VIII has 
been cntiazed almost from the day of lU enact-
ment.̂ Mo8t of that criticism has been concentrated 
on Federal administrative enforcement and iU lim­
itation in individual cases to conciliation. If the 
parties are not willing to eonaliate, the Secretary 
. . . has no authonty to go elsewhere. This is an 
obvious weakness 

^sT V T , r ? ' ""'•"'•"ni.nt power, in 
Tide VIII have been strengthened. . . . The most 
glanng deficiency in Title VIII i . the inability ofthe 
t ederal Govemment to move people toward concil­
iation and have the decision be binding I feel 
strongly that the Secretary . should be empow­
ered to initiate complaintŝ '* 

Advocacy groups also voiced discontent 
with Title VIII and lobbied for a more effective 
fair housing law with a stronger Federal role 
in enforcement Benjamin Hooks, executive 
director of the National Assodation for the 
Advancement of Colored People (NAACPJ, ex­
plained in his statement 

Many black Ainericans know that [Title Villi has 
no Ueth in it; therefore, although our NAACP 
branches receive a number of verbal complainU 
regarding discrimination because of race, most of 
them do not submit written complainU to our 
branches, HUD. or to a State or local agency. 

The chief defect in the existing fair housing law is 
Its lack of an adequate enforcement mechanism . 
lOlur nation must have a law which authorizes the 
Secretary of HUD to proceed administratively or 
refer the matterlto the Attomey General for action 
10 the courts. Under [Title VIII], the Secretary of 
HUD 18 virtually poweriess to act against private 
discnminators : 

Raul Yzaguirre, president ofthe National 
Council of La Raza, also testified that a 
stronger law with bilingual outreach was 
necessary: 

I have been encouraged by the increasing role of 
State and local agencies . . . . but 1 recognize that 
there can never be tme housing opportunity in this 

[Tjhe weak enforcement mechanism in the present 
fair housing law may contribute to the low numbers 
of complainU filed by Hispanics. The lengthy pe­
nod required to reach conciliation and the lack of 
any real redress to the victim may deUr Hispanic 

13 
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victims from tiling complainU. In addition, renUl 
agenU and realtors nre aware that they are not 
likely to be penalized for practicing illegal housing 
discrimination, and therefore, are not deterred 
from discriminating. These factors may limit 
confidence within th.« Hispanic community to­
wards the HUD conciliation process, thus reducing 
the number nf complainU.' 

In response to these concerns, Congress 
rewrote the Fair Housing Act and, in 1988, 
passed the Fair Housing Amendments Act 
(FHAA). '"The FHAA established an adminis­
trative mechanism for enforcing the law, 
which could result in the award of damages 
and ciyil penalties for complaints filed with 
HUD and tried by an administrative law 
judge. In addition to other damages, civil pen­
alties are also available to the Attomey Gen­
eral in cases involving a pattem or practice of 
discrimination, issues of public importance, 
zoning and land use, and conciliation 
breaches. '̂  However, should the complainant, 
respondent, or aggrieved person on whose be­
half the complaint was filed elect to have the 
charge decided in Federal district court! only 
compensatoi7 and punitive damages may be 
awarded by that court The Attorney General 
may not seek civil penalties in election cases. 

The new law allows individuals to file com­
plaints with HUD,̂ " and where the Secretary 
determines that reasonable cause exists to 

believe that discrimination has occurred or is 
about to occur, he or she must/immediately 
issue a charge on behalf ofthe complainant'' 
The case will be heard in a formal administra­
tive proceeding before an administrative law 
judge,̂ '' unless the complainant or respondent 
(or an aggrieved person on whose behalf the 
complaint was filed) elects to move the case to 
an appropriate FM' :ral district court^ The 
law also empowers the Secretary of HUD to 
authorize the Attomey General to file a civil 
action seeking appropriate .oreliminary or 
temporary relief, pending final disposition of 
a complaint** Finally, the law authorizes the 
Secretary to file complaiii ts of alleged discrim­
inatory housing practices on his own initia­
tive." 

In addition to the enforcement provisions, 
the FHAA expands coverage to two newly 
protected classes. Discrimination against 
handicapped persons is now prohibited,'" as 
is discrimination against famihes with chil­
dren." 

The FHAA specifies three important pro­
visions regarding persons with disabilities. 
First, itis unlawful to refuse to permit "at the 
expense of the'handicapped person, reason­
able modifications of existing premises occu­
pied or to be occupied by such person if such 
modifications may be necessary to afford such 
person full enjoyment of the premises 

17 Ibid., p. HI. 

18 Pub. L. No. 100-430, 102 Stat. 1619 (mdified as amended at 42 U.S.C. 4§ 3601-3619, 3631 (198S)). 

19 42 U.S.C. 5 3614(dK 1)10)11988). 

20 W. §.1610. ' . 

21 Id. i .3610(gX2XA). 

22, Id. § 3612fb). 

2? Id. i 3612(a). 

24 W.'}361Uc)(l). 

25 W. }.3610(a)(lXA). 

28 Id. 5 .•1604(cH f). See chap. H. I 

27 Id. § 3604(a).<>). See chap. 9. 

28 Id. }3604<n(3XA). 
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Second, landlords must make "reasonable 
accommodations"* in rules; policies, practices, 
or services to afford persons with disabilities 
equal opportunity to use and enjoy a dwelling. 
Finally, multifamily dwellings first occupied 
after March 13, 1991, must be constructed so 
as to accommodate persons with disabilities.'^ 

Persons with disabilities have been pro­
tected from some forms of discrimination 
since Congress enacted the Rehabilitation Act 
of 1973^ and, in particular, section 504, as 
amended.̂ ' The FHAA, through its handicap 
provisions,̂ ' expresses a congressional com­
mitment to end the exclusion and discrimina­
tion of disabled persons and ensure equal op­
portunity for such persons in all aspects of 
housing. As the legislative history of the 
FHAA notes: 

[Pjeople who use wheelchairs have been denied the 
right to [have! simple ramps to provide access, or 
have been perceived as posing some threat to prop­
erty maintenance. People with visual and heanng 
impairmenu haye been perceived as dangers be­
cause of erroneous beliefs about their abilities. 
People with menUl retardation have been excluded 
because of stereotypes about their capacity to live 
safely and independently. People with Acquired 
Immune Deficiency Syndrome (AIDS) and people 

who test positive for the AIDS virus have been 
evicted because! of an erroneous belief that they 
pose a health risk to others...; Because persons 
with mobility impairraenU need to be able to get 
into and around a dwelling unit... the bill requires 
that in the future covered multifamily dwellings be 
accessible and adapUble.''̂  

Discrimination against families with chil­
dren, or as it is commonly termed, familial 
status discriir.iriation, is also prohibited, with 
an exception for certain housing provided for 
senior citizens.^ Familial status covers fami­
lies with children younger than 18 years of 
age. Prior to the passage of the FHAA, 16 
States did prohibit some form of discrimina­
tion against children in fair housing laws. 
However, these iaws were limited and "varied 
tremendously."-'*̂  A 1980 national survey 
sponsored by HUD showed that 25 percent of 
all rental,units; did not allow children; 50 
percent were subject to some restrictive policy 
that limited the ability of families to Hve in 
those units; and almost 20 percent of families 
with children lived in dwellings considered 
less desirable because of restrictive prac­
tices.^* 

Other research showed that discrimination 
against famihes has a racially discriminatory 

29 W. f 3604(03X0. 

30. Pub. L..Vo. 9.3-112. 87 Sut.aS.-i (codified as amended at 29 aS.C.} 701 et seq. (1973)). 
31 29 U.S.CA. } 794<a) (West Supp. 1993). 

32 • Although the phrases "handicap- and "handicapped persons' have faUen out of everyday usage. Congress has not 
yet an«!nded the FHAAto replace the phrases'with 'disabUity- and "persons with disabUitiea.-nierefoie, thrwgb-
out this report the older terms are used whenever discrimination agcinst persons with disabilities is discusaed in 
context ofthe FHAA sUtuta or regulations. 

33. FHAA House Committee Report, p. 18,1988 U.S.C.CAJJ. 2173,2179. 

34 Faraihal status means "one or more individuaU [ not yet 181 being domicUed with (1) a puent or another peraon haT-
. mg legal custody of such individual or individuals; or (2) the designee or such parent or other pennn having such 
custody, with the written permission of such parent or other person." Pregnant w,imenorindividn.l. in thelrooe.. 
of secunng custody are accorded familial sUtus. 42 U.S.C. 5 3602(k) (1988). 

35 FHAA House Committee Report, p. 19. 1988 U.S.C.CAJ*. 2173, 2180. 

36 Ibid. 

12 



effect because minority households are more 
likely to have children." The FHAA legisla­
tive history highlighted the overlap in familial 
status and racial discrimination: 

In addition, because predominantly white neigh­
borhoods are more likely to have restrictive poli­
cies, racial segregation is exacerbated by the exclu­
sion of children. For example, the national survey 
by HUD found that uniU in predominantly whiu 
neighborhoods restricted chi'dren at a rate of 28.9 
percent compared with 17.5 percent in predomi­
nantly black neighborhoods, and also found that 
restrictions are greater in recently built unite.'"' 

Other Fair Housing Provisions 
HUD is not only responsible for enforcing 

the FHAA, but it has responsibilities in safe­
guarding the rights of individuals under Title 
VI of the Civil Rights Act of 1964, as 
amended;'̂  Section 504 ofthe Rehabilitation 
Act of 1973;*" the Equal Credit Opportunity 
Act as amended;*'and the Housing and Com­
munity Development Act of 1974, as 
amended.*' HUD also administers the Fair 
Housing Initiatives Program, first enacted in 
the Housing and Community Development 
Act of 1987.*̂  

Title VI provides that: 

No person in the United States shall, on the ground 
of race, color, or national origin, be excluded from 
participation in, be denied the benefiU of, or be 

subjected ti discrimination under airiy program or, 
activity receiving Federal financial assistence.** 

Title VI requires recipients of Federal 
funds to administer their programs and activ­
ities in a nondiscriminatory manner. The 
prindpal use of Titie VI in the fair housing 
field has been to challenge discrimination in 
federally, assisted public housing.After the 
passage ofthe Fair Housing Act in 1968, the 
importance of Titie VI as a fair housing tool 
"faded substantially."** Compared to Title 
VIII as amended by the FHAA, the Title VI 
provisions are of more limited use to com­
plainants in the housing area. In essence. 
Title VIII became the "principal weapon'used 
by HUD and private parties to challenge pub­
lic as well as private housing discrimination. 
After the 1988 amendments, HUD's regional 
offices focused'staff and resources on training 
and implementing the provisions of the 
FHAA, sometimes detailing Titie VI staff to 
work in the fair housing enforcement area.*' 

Section 504 of the Rehabilitation Act of 
1973 provides: I 

No otherwise qualified individual with a disability 
in the United States . . . shall, solely by reason of 
her or his disability, be excluded from the partici­
pation in, be denied the benefiU of, or be subjected 
to discrimination̂  under any program or activity 
receiving Federal financial assisUnce or any 

37 Ibid., p. 21. 1988 U.S.C.C.A.N. 2173.2182. 
38 i.iid. 

39 42 U.S.C.H2000d-l to 2000d.7( 1988 and Supp. IV 1992); 24 C.F.R. §§ 1.1-1.12 (1993). 

40 29U.S.CA.}794(a)(WestSupp.l993):24C.F,R.5i8.1-H.71(1993). ' 

•1 15 U.S.CA5§ 1691-169i(e) (1982 and West Supp. 1993); 24 CF R. 5 25.9 (1993). 

42 Pub. L. No. 93-.383. 88 Sut. 633 (1974) (codified in scattered sections of U.S.C). 

43 24 C.F.R. Part 12.") (1993). 

44 42U.S.C.5 2000d(1988). 

45 .*>«e Schwemm. iau; and Z,jfî a/«v». pp. 29-1, 29-2 
4« See ibid., p. 29-4. 

47 For a deuiled discu.»on on the re«»rcea devoted to Title Vin enforcement, see chap. « of this repon. 
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program or activity conducted by any Executive 
agency or by the United States Postal Service.** 

Federally assisted housing programs are 
covered by sertion 504. However, afler the 
1988 amendments, section 504 "became 
relatively less important"^ given the FHAA's 
broader definition of handicap and the FHAA 
requirement that certain dwellings meet ac­
cessibility standards set by HUD.^ 

The Equal Credit Opportunity Act (ECOA) 
makes it unlawful: 

. . . for any creditor to discriminate against any 
applicant, with respect to any aspect of a credit 
transaction"'-(l) on the basis of race, color, reli-' 
gion, national origin, sex or marital status, or age 
(provided, that the apphcant has the capacity te 
contract); (2) because all or part ofthe applicant's 
income denvea from any public assistance; or 
(3) because the applicant has in good faith exer­
cised any right under the Consumer Credit Protec­
tion Act.̂ ' 

ECOA applies to housing in two ways; a) it 
covers applications for mortgages and other 
forms of credit in the housing area, and b) it 
provides a right of action for residents in seg­
regated neighborhoods who are denied credit 
because ofthe racial makeup of their area.̂ ^ 
ECOA authorizes various methods of enforce­

ment, including pattern or practice suits by 
the Attomey General, upon referral ofa mat­
ter to her, and private actions by persons 
aggrieved for actual damages, punitive dam­
ages of not more than $10,000, equitable and 
declaratory relief, and reasonable attorney's 
fees and costs," Credit discrimination in the 
acquisition of housing is prohibited by the. 
FHAA; howeyer, ECOA covers marital sU-
tus and age (although not family status and 
handicap). 

The Housing and Community Development 
Act bf 1974» added "sex" to the protected 
groups covered; under the 1968 Fair Housing 
Act. It also created new housing assistance 
programs for lower income families, com­
monly known as section 8.*̂  The act also es­
tablished the Community Development Block 
Grant (CDBG) program." which authorized 
HUD to make public works funds available to 
local communities for usa on a nondiscrimina­
tory basis if they are willing to undertake 
certain fair housing responsibilities. 

The Fair Housing Initiatives Program,* 
first enacted as part ofthe Housing and Com­
munity Developrneht Act of 1987,*' provides 
grants for fair housing activities carried out 
by public agencies and private organizations. 
The money is granted in four categories: 
administrative enforcement, education and 

48 29 U . S . C J \ . } 794(a) (West Supp. 1993). 

49 Schwemm, Law and Litigation, p. 29-5. 

50 Ibid. pp. 29-5 to 29.6. • 

51 IS^U.S.C.j 1691(aM1988). 

52 Schvemm,LawandLitigation.p.29.7. 

53 16U.S.C. 51691e(b>-(.d)(1982). 

54 42 U.S.C.} 3605(a) (1988). 

» Pub. L. No. 93-383, Tit. V. J 109, 88 Sut. 633, 729 (codified, as amended, at 42 lu.S.C^ , 5309(a) (1988)) 

58 "«PPear.,..«s amended, at 42 U.S.C 5 I437f(1988 and Supp. IV 1992), 

57 T»"'CDBi;program.asamended.appearsat42U.S.CA.H5301-fi317,1983aodWestSupp 1993) 

58 42 U.S.C 4 5309(1988 and Supp. IJ 1990). 

59̂  For a ftill discussion of this program, see chap. 7. 

80 Pub. L. No. 100-242, tit. V;j56L 101 Sut 1942 n<»iu«w~w«fi..j 
. s ooi. lui aut. 1942 (1988)(codified as amended at 42 U.S.C } 3€16a(Supp. IV1992)). 
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outreach, private enforcement, and private 
organizations. 

Administrative enforcement money is in­
tended for State and local fair housing agen­
cies who, by law and in operation, are deerned 
to be "substantially equivalent"—that is, they 
provide protection equal to that of HUD and 
Federal law."' Funds for education and out­
reach are available to public or private enti­
ties implementing programs to prevent or 
eliminate housing discrimination.™ Money 
for enforcement efforts of private nonprofit 
groups only is awarded in the private enforce-, 
merit category.*" The Housing and Commu­
nity Development Act of 1992^ added funds 
specifically to help private fair housing en­
forcement groups in undeserved areas to carry 
out a national fair housing awareness media 
campaign and to designate national fair hous­
ing month.*̂  

Fair Housing Enforcement 
The Department of Housing and 
Urban Development (HUD) 

HUD, under the Secretary for Housing and 
Urban Development, is by law and executive 

order the principal Federal agency responsi­
ble for the administration and enforcement of 
the Fair Housing Act, including the develop­
ment of policies, procedures, regulations, 
standards, guidelines, and resources for the 
implementation ofthe art.* Three organiza­
tional elements of HUD have roles in fair 
housing enforcement that bear exar. jnation: 
the Office of Fair Housing and Equal Oppor­
tunity, the Office of General Counsel, and ^ 
HUD's regional organization. 

The Office of Fair Housing and Equal 
OpportunKy ! 

HUD'S Office, of Fair Housing and Equal 
Opportunity (FHEO) is headed by the Assis­
tant Secretary for Fair Housing and Equal 
Opportunity, a post dating to the Fair Hous­
ing Art of 1968." FHEO is comprised of seven 
offices, and is responsible for administering 
the FHAA and sertion 561 of the Housing and 
Community Development Act of 1987 that 
established the Fair Housing Initiatives Pro­
gram."̂  In addition, the office also adminis­
ters fair housing activities ih connection with 
Title VI of the 11964 Civil Rights Act, as 
amended;"® Titie I, section 109 ofthe Housing 
and Community Development Act of 1974, 

HI 24 C.F.R. § 125.201(1993). • . ' ' ' 

62 W..5§ 125.301-,-}02. 

fi.1 Id. §5 125.401-402'. 

64 Pub, L. No. 1()2-J>5(), 5 tfO.Vb), 106 Stat. ;i672,3869-72 (codified, as amended, at 42 U.S.C. 5 3616a (Supp. IV 1992)). 

W 42 u s e. } 3616a (Supp. rv 1992). , 

68 42 U.S.C. i i :j601-,i619 (1988); Exec. Order No. 12.259, 3 C.F.R. 307 (1981). reprinted ui 42 U.S.C. } 3608 (1988). 

87 42 U.S.C. 5 3608(b) (19H8). . | 

88 This description of responsibilitiesof the Office of Fair Housing and Equal Opportunity (FHEO) relies on HUD's FY 
1994 biidget submission to Congress. See U.S. House of RepresenUtives. Committee on Appropriations, Hearings 
on Department of Veteran Affairs and Housing and Urban Development, and Independent Agencies Appropriations 
for 1994. 103d Cong,, Ist Sess., 1993, part 6, pp. 461-64 (hereafter cited as FY 1994 Budget Heanngs). 

69 42 U.S.C. }2000d( 1988). 

70 Vd. J5309. . ._ 
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section 504 of the Rehabilitation Act of 1973;̂ ' 
and the Age Discrimination Act of 1975." 
Finally, the office administers intemai HUD 
equal employment programs govemed by Ex­
ecutive Order 11,478,̂  Titie VII ofthe 1964 
Civil Rights Act,''* and the Age Discrimination 
in Employment Act.̂ '' 

With respect to Titie VIII, FHEOischarged 
with oversight of all aspects of the complaint 
process up to adjudication, including intake, 
investigations, and conciliations. In addition, 
FHEO maintains the Titie VIII complaint 
database, administers the substantial equiv­
alency certification program regarding State 
and local fair housing agencies, and formu­
lates fair housing policy for the Secretary in 
conjunction with the Office of General Coun­
sel. In so doing, FHEO oversees (but does not 
supervise; the regional offices, which actually 
receive and process individual complaints. 
(Other fair housing functions are noted below 
by office.)" 

Total fiscal year (FY) 1993 employment in 
FHEO for all these functions was 653 perma­

nent positions and 729 full-time equivalents 
(FTEs)." Headquarters staff totaled 140 per­
manent positions and 146 FTEs, while Held 
staff totaled 513 permanent positions and 583 
FTEs.™ Of these, a total of 28.7 FTEs i.l7 
headquarters and 11.7 field FTEs) are de­
voted exclusively to HUD's equal employment 
(nonhousing-related) functions'"; approxi­
mately 5 percent of the available work force. 

Funding for FHEO activities in FY 1993 
was $48,525 million and$47.964.million in FY 
1994, representing a decrease of $561)000.*' 

Estimates of FHEO headquarters employ­
ment devoted to Titie VIII versus other HUD 
fair housing duties are difficult because HUD 
has not published its headquarters employ­
ment by function, as it has field employment. 
Instead, headquarters employment is de­
scribed by office, and most offices (except for 
the internal equal employment office refer­
enced above) have responsibility for fair hous­
ing activities required by more thaii one stat­
ute—such as Title VIII and Title VI, etc. 

.71 29 U.S.C. 5 794 (19H8). 

72 4 2 U:S.C. 55 6101^10711988). -

73 Exec. Order No. 11,478, 3 C.F.R. 803 (1966-1970 compilation); s*<! 24 C . F . R ; 5 7.1 (1992). 

74 42 U.S.C. § 200()d( 1988). 

75 29U.S.C.55621-:6"34(1988andSupp. iV 1992). • 

78 U.S. Department of Housing and Urban Development, "Functional Statements re: Assistant SecreUry for Fair 
Housing and Equal Opportimity and re: General Deputy Assistant Secretary for Fair Housing and Equal Opportu­
nity'submittedto the U.S. Commission on Civil Rights, December 1992. 

77 The organization described here and elsewhere in the report prevailed throughout the period covered by the Com­
mission. Under iU reorganization, efieoive April 16,1994, HUD eliminated the regional administrator positions 
and replaced them with SecreUry's Represenutives. The regional oflioes became area offices and the regional 
FHEO directors now report directly to the Assistant Secretary for Fair Housing and Equal Opportunity .'See Henry' 
G. Cisneros. Secretary, U.S. Department of Housing and Urban Development letter to Maiy Frances Berry, Chair­
person. U.S. Commission on Civil Rights. June 9,1994. OimmenU ofthe Departmentof Housing and Urban Devel-

. opment, p. 2 (hereafter dted as HUD (x:mments). 

78 U.S. Department of Housing and Urban Development. Congressional justifications for 199S Estimales. Part 2 
(March 1994). p. Q-1 (hereafter i/[/D i995 flui^get./brt 2). 

79 Ibid., p. Q-2.' 

80 Ibid., p. Q-5. ' 

81 See Theodore Daniels, Director, Office of managemenl and Field Owrdination, Office of Operations and Manage­
ment, Office ofthe Assistant Secretary for Fair Housing and Equal Opportunity', telephone interview, Aug. 15,1994. 
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The seveii offices in F [EO as constituted 
during most of the first 5 years of the FHAA 
are described below: 

1) The Office of Investigations includes two 
divisions: HUD Program Investigations and 
Fair Housing Enforcement It reviews com­
plaint investigations conducted in HUD 
regions and conducts investigations in prepa­
ration for the filing of Secretary-initiated com­
plaints. The FY 1993 stalT was 32; the 1994 
FTE total is projected at 41, and 62 FTEs are 
proposed for FY 1995.*̂  

2) The Office of Program Training and 
Technical Assistance provides training and 
guidance to HUD fair housing staff and pro­
vides technical assistance to outside groups. 
The office ha.̂  nlso been charged with develop­
ing an interagency training academy. Actual 

- FY 1993 staff totaled 11; no change was pro­
jected for FY 1994. Twelve FTEs are proposed 
in FY 1995.*̂  

3) The Office of Program Standards and 
Evaluation is charged with reviewing all leg­
islative proposals and regulatory and other 
official guidance regarding HUD program ad­
ministration. The office also: 

. . . develops long-range strategies; coordinates 
research programs and evaluation mechanisms 

with the Office 1 of Policy Developmenl and Re­
search; reviews policy and HUD programs: pro'-
vides evaluation assistance to ongoing FHEO pro­
grams; conducts formal EO oriented evaluations of 
specifically identified HUD programs; implements 
activities to strengthen dvil rights data collection 
and reporting throughout the Department and 
within FHEO, and pro>-idea~feedbar!; to manage­
ment on necessary improvements and/or cha.iges 
to programs; and prepares annual reports to Con­
gress on the state of fair housing and on racial and 
ethnic participation in HUD programs.** 

'iTie FY 1993 staiT was 19 F-PEs. No in­
crease was projected for FY 1994, but 24 FTEs 
are proposed foi- FY 1995.'* 

4) The Office of Fair Housing Assistance , 
and Voluntary Programs administers the Fair 

. Housing Assistance Program;** the Commu­
nity Housing Resource Board Program;** Ex­
ecutive Order li,259.prohibiting.discrimina-
tion in housing iprogi-ams;** section 3 of the 
Housing and Urban Development Act of 
1968,*' which authorizes programs to create 
employment and training opportunities for 
low-income persons; and voluntary compli­
ance program agreements. The FTE total for 
FY 1993 is 20; no change was expected for FY 
1994. The total proposed for FY 1995 is 25.*' 

82 Ibid., p. Q-,3. 

83 Ibid., p. q-;). • • ^ 

84 This office is headed by the Assistant Secretary fur Policy Development and Research and derives iu primary char̂  
from Title V ofthe Housing and Urban Development Art of 1970, Pub. L No. 91-609. 84 Stat. 1770 (codified as 
amended 42 U.S.C. } 3535(d) (1988)). 

S6 FY 1994 Budget Hearings, p. 463. 

88 Ibid., p. 0-4. 

87 Sre 42 U.S.C. 5 3616a (1988 and Supp. IV 1992). ' 

88 This program began in 1976 pursuant tu the Fair Housing Act of 1968 (see chap. 7). S»» 24 C F R. Part 12011993.. 

89 Exec. Order No. 12,2.'59. 3 C.F.R. 307 (1981). reprinied in 42 U.S.C. 5 3608(1988). 
90 Pub. L. No. 90-448. 82 Sui. 476 (oodified, as amended, at 12 U.S.C. 5 ITOlu (Supp. T.' 1992)). 
91 HUD 1995 Budget, p. 
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5) The Office of the Deputy Assistant Sec­
retary for Operations and Managemen t devel­
ops and oversees programs regarding HUD's 
internal eqUal opportunity goals; personnel 
functions, staff training and allocation; and 
technical and management evaluations of 
field operations. The Deputy Assistant 
Secretary's Office consisted of 4 FTEs in FY 
1993. Xo change was projected for FY 1994-
1995. 

6) Located within the Deputy Assistant 
Secretary's Office is the Office of Affirmative 
Action and Equal Employmeni Opportunity 
which oversees HUD's intemai affirmative 
action programs and functions mandated by 
Execulive Order 11,748, as amended;*" Title 
VTI of the 1964 Civil Rights Act. as amended; 
the Age Discrimination in Employment Act of 
1967; and pertinent HUD regulations. The 
FTE t«al for FY 1993 was 17; no change was 
projected for FY 1994-1995.'" 

7) Also located within the Deputy Assistant 
Secretary's Office is the Office of Management 
and Field Coordinatipn. This office incorpo­
rates the Budget, Perfbrmance Evaluation 
Management Planning, and Administrative 
Divisions. It performs budget, personnel, and 
management functions for headquarters 
FHEO. and provides technical and manage­
ment assistance to regional FHEO units. 

FTEs totaled 18 for FY 1993, with no change 
projected for FY 1994-1995.** 

These offices are all supervised by the Of­
fice ofthe Assistant Secretary. The Assistant 
Secretary: 

... serves as the principal advisor to the Secrett-y 
and pnncipal source of advice and technical assa-
tance to other Asaistant Secretaries and to 2e-
gional Administrators on all matter.: relating a 
equal opportunity in housing and community de­
velopment, facilities, employment; business oppx-
tunities, and other matters relating to civil righa. 
The Assisrant Secretary also serves aa the Direcin-
ot Equal Employment Opportunity for the Depart­
ment. ' 

I 

The Office of the Assistant Secretary in­
cludes a quality assurance staff and a man­
agement information systems staff and is ad-
ministered by the General Deputy Assistant 
Secretary. FTEs for the immediate Office 
the Assistant Secretary were 25 in FY 1993; 
no increase was projected for FY 1994-1995L' 

Th© Offica pf General Counsel 
The Office of General Counsel (OGC) incor­

porates seven legal offices, of which one is the 
Office of Equal Opportunity and Administer 
tive Law.^ FTEs for the entire Office of the 
General Counsel were 219 in FY 1993 and 214 
in FY 1994." The FY 1995 estimated FTEs for 

« Exec Order No. 11.478. 3 C.F.R. 803 .19«^1970 compUalion). 
93 HTD 1995 Budget, p. Q-S. 

94 Ibid. 
96 

96 

97 

FY 1394 Budget Hearings, p. ^62. 

I^ '̂̂ P'""•°"°f'̂ < •̂»=™«"re"ffer^d here is based on the iTl9M • 
fy :994 Budget Hearings so 4S3-m mm-. " V ^'"''"""'''preprinted in tie 
thr^houtT penod by tt^o!^ss.o7n W mm.* '̂*'* '̂ '̂  "^-^ P"^va^ 
eigit Assoaate SLneral CV^fs fn S n ^ X 
.po=s,ble for fair, housing. ̂  HU^S ̂ ^nll l.t """'i''" ̂ '"^^'"8"'*°° ^ 

St?^rp"'c^2tS;r1?.^^^^^^^ ' - S E s t ^ s . Pan, 
v^O.„^of.eCener.C.„se,, 
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OGC are 233.** Actual FTEs for the Office of 
Equal Opportunity and Administrative Law 
were 46 in FY 1993 and 45 in FY 1994, in­
creasing to 50 in FY. 1995.* Expenditures 
were $18,044 million in FY 1993, $18,984 
nillion in FY 1994 and $22,284 in FY 1995."" 

The Office of Equal Opportunity and Ad­
ministrative Law is comprised oflhe Admin­
istrative Law Division, the Fair Housing Di-
\-tsion, and the Personnel and Ethics Law 
Division. The Administrative Law Division 
has a variety of responsibilities associated 
with the Federal National Mortgage Associa-
tjon and the Federal Home Loan Mortgage 
Corporation; bodies created by the Financial 
Institution Reform, Recovery and Enforce­
ment Act of 1989 (FIRREA)."" including the 
Federal Housing Finance Board, the Thrift 
Depositor Oversight Board and the Resolution 
Trust Corporation; HUD's Lead-Based Paint 
Office; HUD procurement and grants; and 
\arious contract disputes. In addition: 

tie division provides legal advice and assistance 
cmceming the Real Estate Settlement Procedures 
.Vt (RESPA), the Davis-Bacon Act. -Jie National 
Eavironmental Policy Act (NEPA). the Privacy Act 
nf 1974, the Federal Managers' Finanaal Integrity 
A.t(FMFIA), the Federal Tort Claims Act(FTCA). 
aid the Military Personnel and Civilian 
Enployees Compensation Act (MPCEA). The Divi­

sion is responsible also for al! HUD delegations of 
authority, staff work for the SecreUry's review of 
administrative law judge deasions, and general 
administrative law matters.'"* 

this workload is intensified by the fact that 
much of the responsibility is new and concems ~ 
relatively uncharted legal waters. This divi­
sion was allotted 10 FTEs in 1993. A budget 
breakdown by division of money appropriated 
is not available."" 

The Fair Housing Division is responsible 
for a variety of civil rights matters. It advises 
the Secretary' on the requirements of Title 
VIII and Title |VI, section 504 of the Rehabili­
tation Act of 1974, the Americans with Dis­
abilities Act, and the Age Discrimination Act, 
as they apply to HUD programs—an esti­
mated 20 percent of its workload. It works on 
assuring that housing and community devel­
opment activities promote fair housing (15 
percent), and prosecutes TiUe VHI complaints 
in administrative law proceedings (45 per­
cent). It also reviews State fair housing laws 
for substantial equivalency with Title VIII, 
and reviews HUD regional counsel analyses 
of local fair housing ordinances (20 per­
cent).'"* The division was allotted 17 FTEs in 
FY 1993 and FY 1994; of these, 13 are attor­
neys, including the assistant generail counsel 
and 2 dejjuty assistant general counsels.'** 

iW Hemdon interview, Aug. 15. 19*»4. ' . 

9* HUD mii Budget. Part 3. p. C-2. 

KM Ibid., p. (^1. .See o/so Herndon inteniew, Aug. 15, 1994. 

1« Pub. L. No. 101-73. 103 Stat. 183 (1989).-

1(2 FY 1994 Budget Hearings, p. 4SS. 

i^nnt°^ Director of Admioxstrative Serv.ces. Omce ofthe General Counsel, US. Depanment of Housing and 
Urban Development, lelephone interview, July 26.1993: '^n^a 

IM FY 1994 Budget Hearings, p. *S6. -

r " ' ' Uw.- stairiist supplied by HUD July 22.1993. and Hemdon in-
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The Personnel and Ethics Law Division 
deals with all litigation matters concerning 
the MeritSystems Protection Board, the Fed­
eral Labor Relations Authority, and the Equal 
Employment Opportunity Commission. It 
also provides policy and legal guidance re­
garding standards of conduct and other ethi­
cal questions, the Freedom of Infonnation Act, 
and the correct use of appropriated funds. It 
was allotted nine FTEs in 1993. 

HUD'S Regional Structure 
HUD's regional structure"^ incorporates 

fair housing enforcement in its 10 regional 
offices and in a few field offices. Under HUD's 
model for regional operations, a regional office 
is headed by a regional administrator who 
supervises all regional ,staif. Each regional 
office includes a director of fair housing and 
equal opportunity, who reports to a regional 
administrator, and in turn supervises a pro­
gram compliance division, a fair housing en­
forcement division, and a program operations 
division. In addition, a model office includes 
an intake/conciliation coordinator and man­
agement liaison officer.'"^ 

In reality, regional office organization var­
ies, with sonie fair housing directors oversee­
ing only two divisions and a management 
liaison officer, and others having the full com­
plement of organizational positions."^ The 
offices vary in size from 29 to 82, with fair 
housing enforcement divisions ranging widely 
as well. The ^FHEO divisions include intake 
staff, investigators, and liaison personnel 
with State and local fair housing agencies that 
process HUD complaints. 

The relationship of headquarters FHEO to 
.the regions is one bf guidance androversight; 
actual supervision of regional FHEO activi­
ties rests with the appropriate regional ad­
ministrator. IRegional FHEO staff are ex­
pected to coordinate their activities as 
neiiessary with the regional counsel and field 
legal services located in each regional of­
fice."* ; 

Total FHEO field employment was esti­
mated at 543 for FY 1993 and 531 for FY 1994. 
Titie VIII FTEs for FY 1993 were estimated 
at 269, and ati273 in FY 1994. 

All HUD regional offices contain, in addi­
tion to an office of fair housing and equal 
opportunity, a regional counsel, deputy 

106 As a result of reorganization efTorts. as of April IS. 1994, HUD eliminated its regional administrators and estab-
liF.hed a more direct chain of command between the fonher regional offices (now called Eoforoement Centers) and 
the Assistant Secretary. 'Because the investigative fanction will now report directly to the Assistant Secretary, 
more accountability andbettercomnmnication of information should enhance enforcement efforta, aa well aa ensue 

. that enforcement elTorts are made more consistent nationally." According to HUD, the Assistant Secretaiy is al­
ready using this new chain of command aa a mechanism to disseminate information and direction to the Enforce­
ment Centers. In aadition, HUD anUdpates that the new chain of oouunand will also result in more efficient case 
processing. Sn 'Recent Fair Housing Initiatives,' accompanying letter from Henry G. Cisneros, Secretaiy, U.S. De­
partment of Housing and Urban Development to Mary Frances Beny, Chairperson, U.S. Commission on Cml 
Rights, June 9, 1994, p. 2 (hereafter dted as HUD Imtiatives). See HUD Ommenta, p. 7. See alao National 
Academy otPuh\icAdmisiiatTttion,Renewing HUD: ALcng-TermAgehdafoi'Effectî  (August 1994), 
for an exhaustive analysis of HUD's overaU mission and organization.' 

107 "Model Regional Oflice of Fair Housing and Equal Opportunity,' organization chart supplied by HUD, December 
1992. ' 1 

108 HUD regional office organization charts, supplied by HUD in December 1992. 

109 US. Department of Housing and Urban Development, Oflice of Fair Housing and Equal Opportunity, The StaUof 
Fair Housing 1989. p.7. 
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regional counsel, associate regional counsels, 
and attomey-advipors."° The regional coun­
sels "receive operational direction and admin­
istrative support from their Regional Admin­
istrators and Managers, but on legal matters, 
they receive professional advice anil direction 
from the General Counsel, the chief legal offi­
cer of the Department."'" 

Regional counsels review all local (but not 
State) statutes submitted to HUD for certifi­
cation as subi<tantially equivalent to Titie 
VIII."^ In addition, regional counsels review 
some no-cause determinations. However, pur­
suant to internal FHEO procedures, "regional 
FHEO sends some no cause determinations 
involving novej or compliex issues directly to 
FHEO headquarters for concurrence, such as 
determinations involving lending and insur­
ance discrimination, zoning cases, applica­
tions of reasonable accommodations stan­
dards, and retaliation issues.""^ Those 
determinations are then reviewed by OGC 
headquarters."* A breakdown of staff time or 
FTEs spent on fair housing activities is not 
available, but the total actual employment for 
all field legal services in FY 1993 was esti­
mated at 302; projected employment in FY 
1994 was 299. FY 1993 estimated expendi­

tures totaled $19,165 million; for FY 1994 the 
figure is $20,327 million."* 

The Department of Justice (DOJ) 
Primary responsibility for litigating Titie 

VIII matters in court rests with the Housing 
and Civil Enforcement Section located within 
the Civil Rights Division of DOJ. The Attomey 
General has authority to file suit in Federal 
district court whenever 

any person or group of persona is engaged in a 
pattem or practice of resistance to the fiill enjoy­
ment of any of the righta granted by this title, or 
that any group of persona has been denied any of 
the righta granted by [Title VIII] and such denial 
raises an issue of general public importance... "* 

The Attorney General is also authorized to 
pursue cases referred by HUD where "the 
Secretary determines that the matter in­
volves the legality of any State or liDcal zoning 
or other land use law or ordinance.""' Fur­
thermore, the Attomey General may file suit 
where the Secretary refers to her a breach of 
a conciliation agreement"* In these cases 
only, the Attorney General may seek civil 
penalties to vindicate the public interest"' 

110 The explanation of HUD's Held legal services offered here is based on the FY 1994 budget submission reprinted in 
the;y 1994 Budget Hearings, pp. 492-95.Theregionalorganiiationdcacribediiereandelsewhereinthereportpre-
yailed throughout the period covered by the Commission. Under its reorganization, effective April 15.1994, HUD 
redesignated the t«n regional counsels as assistant general counsels. See HUD Comments, p. 2. 

111 FY 1994Budget Hearings, p. i92. 

112 FY 1994 Budget Hearings, p. i93. 

113 . HUDCommenta,p. 2. I 

114 Ibid. 

MS FY 1994 Budget Hearings, p. i92. 

118 42 U.S.C. 5 3814(a) (1988). 

117 W. §4 361(XgX2XC)and3614(bXlXA). 

118 Id. i 3614(b). 

119 /d 4 3614(dXlXC). 
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Civil penalties in these cases may include up 
to $50,000 for a first violation,'̂ " and up to 
$100,000 "for any subsequent violation."'*' 

The Attorney General also must seek 
"prompt" judicial action when the Secretary 
determines immediate intervention is neces\ 
sary inyolving a complaint and authorizes a 
<̂ vil action,'" and may sue to enforce subpoe­
nas. HUD, through the Attorney General, 
may bring suits to enforce administrative or­
ders.'" In addition, the Attomey General is 
required to file suit when- the Secretary of 
HUD finds reasonable cause'" and the com­
plainant, respondent, or aggrieved person on 
whose behalf the complaint was filed elects a 
trial in U.S. district court.'̂ * Finally, the At­
torney General may prosecute "̂ \̂ loever, 
whether or not acting under color of la w, by 
force or threat of force willfully injures, intim­
idates or interferes with"'*' persons exercis­
ing their fair housing rights under Title VIII. 

These responsibilities are delegated within 
the department to the Assistant Attomey 
General for Civil Rights and, in tum, are 

carried out by the Housing and Civil Enforce­
ment Section. In addition to housing enforce­
ment, this section is responsible for enforce­
ment ofthe public accommodations provisions 
of the 1964 Civil Rights Act 

Actual staff for the section in FY 1993 to­
taled 58, including 33 attomeys.'** Three or 
four additional attorneys were expected in FY 
1994.'̂ " , ..^ • 

The Civil Rights Division budget for FY 
1993 was', $52.7 million, of which $6,415 mil­
lion was devoted to housing aiid civil enforce­
ment. The FY 1994 overall budget was 
$59,956 million, with fair housing, receiving 
$9,283 million.'̂ ' 

To ensure coordination, consistency, and 
cooperation between HUD and DOJ in the 
enforcement of the Fair Housing Amend­
ments Actj both departments have executed a 
"Memorandum of Understanding."'̂ * The 
memorandum outiines the roles and responsi­
bilities of each department with regard to 
prompt judicial action; election of civil action; 
pattern or practice, land use and zoning cases; 

120 W. }3614(dXlXCi<i). 

121 w. 5.i6i4(dxixc:^ii). 

122 /d §.36i0(eXl). 

123 Id. § 3614(c). 

124 M § 3612(j) and (m). 

125 /rf. §36l4(bXlXA). 

126 Id 5 3612(a) and (o). Civil penalties are not avaihble in election cases. 

, 127 Id. 5 3631. . . 

U.S. Department ofjustice, telephone interview. Aug. 15. I994. ! ^y^uux. «.mi Kignts Uivunon, 

.3. "C-IRi«htsDiv„ionFundTradti„gChartEnactedUveb.-supphedbytheDepartmentofJustice.Ju^^ 

^Sen^bttt^SS""""'."* ""'7^° ^ Eiforcement of the Fair Housing Act. ss 
Amendedbyt.heFairHou8ingAmendmenUActof 1988.'Doc. 7,1990. r nuuauig A O . aa 
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breach of conciliation agreements and en­
forcement of subpoenas; judicial review arid 
enforcement of orders by administrative law 
judges; referral of matters from DOJ to HUD; 
situations involving interference, coercion, or 
intimidation; press relations; resolution of dif­
ferences; and exchange of information.'" 

State and Local Human 
Rights/Relations Agencies 

In both 1968 and 1988, Congress recog­
nized the importance of including State and 
local agericies in the enforcement ofthe law. 
According to the Commission's 1992 report on 
the certification of State and local agencies, 
"the 1988 Amendments reaffirmed and fur­
ther codified the Federal Government's 
commitment to using State and local agencies 
in the enforcement of the Federal fair housing 
law."'« • 

In order to continue processingfair housing 
complaints under the amendments, State and 
local agencies must have laws and ordinances 
that are "substantially equivalent" to the Fed­
eral law. State or local law must substantially 
conform, "̂ onits face," to the rights, remedies, 
judicial protection, and enforcement of such 
rights and remedies as are available under the 
FHAA.'^ An agency's "current practices and 
past performance [must] demonstrate that, in 
operation, the law provides substantially 

equivalent rights and remedies.'** If an 
agency, afler meeting the facial determina­
tion, does not have an adequate record to 
permit HUD to reach a conclusion on the 
adequacy of the current practices, HUD may 
enter into an interim referral agreement" for 
a period of up, to 2 years. During this time, 
HUD may refefr complaints to the agency to~ 
allow it to btiild a performance record that 
HUD will monitor and assess before granting 
full certification.'" 

As of May 1,1993, HUD had signed interim 
agreements to enforce Title VIII with 22 
States and 17 local agencies. The Texas 
Human Relations Commission, certified in 
October 1992, was the first and only agency 
fiilly certified as of May 1, 1993.'̂  However, 
North Carolina's State agency achieved fiill 
certification later in 1993."' 

Upwards of 70 percent of all complainU 
received by HUD were processed by State and 
local agencies Ifollowing the 1988 amend­
ments,'** until'the agency certification re­
quirement under the new law took effect in 
September 1992. On that date, HUD took 
back, in effect, 1,520 complaints,"' increasing 
its own caseload by approximately 75 percent 
to 3,709.'** 

133 Ibid. 

134 iVtMpecteond/mpact, p.8;»nd42U.S,C. }3610(fX3Xaj(1988). 

135 24 C.F.R.J 115.2(a) (1993). This is fre<juenily called the facial determinaUon. 

13a Id i 115.2(b). 

137 fd. 5116.11. , ' ' • 

13« 57 Fed Reg. 48,803 (Oct. 28.1992). 

139 ^n Brief,- Fair Housmg-Fa^Unding. vol. Vffl, no. 12, June 1, 1993, p. 14. HUD published it. pt̂ poMi to certly 
North Carohna Dec. 18, 1992 (57 Fed. Reg. 60,220). and the pubUc comment period ended Jan. 19,1993. 

140 Prospects and Impact, p. 6. 

141 " ™ A P Caae. Open in Agencies as ofSepL 13.1992,!-list of cases supptied by HUD. dated S^^^ 

142 For a fiill discussion of reactiyated cases, see chapter 6, Fair Hounng Aaistonce Program. 
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Fair Housing and Other Advocacy 
Groups 

Other major players in the processing of 
complaints include local fair housing organi-
zationsand civil rightsadvocacy groups. Local 
fair housing organizations have operated for 
the most part,using HUD funds provided 
through the Fair Housing Initiatives Pro­
gram. The fair housing groups conduct test­
ing, assist individual complainants, and file 
lawsuits of public importance, often winning 

substantial money damages to be used in fur­
thering fair housing work. '** Many of the fair 
housing organizations operate under an 
umbrella group, the Fair Housing Alliance, 
which serves as a clearinghouse and resource 
center.'** Other civil ri^ts groups, such as 
the NAACP, NAACP Legal Defense and Edu­
cation Fund, Inc., and the Lawyers'Commit­
tee for Civil Rights Under Law are also active 
in fair housingjitigation. 

143 Shanoa Smith, execuUve director. Fair Hoiising Alliance, interview in Washington, D.C, June 14, 1993. 

144 Smithinterview, June 14, 1993. 
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3. Processing Complaints 

The lack of govemment protection against 
housing discrimination was the principal 
motivating factor in the struggle for a new 

fair housing law for a decade before passage 
of the 1988 Fair Housing Amendments Act 
(FHAA). This chapter examines the im­
plementation of the new law by the adminis­
trative stmcture created by the U.S. Depart­
ment of Housing and Urban Development 
(HUD) to process complaints pursuant to the 
FHAA. The analysis below includes the in­
take, conciliation, and investigation of com­
plaints; and the determination of no cause or 
reasonable cause to believe discrimination 
has occurred. 

Intake 
Intake, oflen regarded in complaint sys­

tems as a clerical fiinction, is in fact critically 
important in screeniiig out cases that do not 
fall within HUD's jurisdiction, in establishing 
the basic framework as much as possible for 
conciliation and inyestî tion, and in deter­
mining if the complainaiit requires any im­
mediate relief.' 

Legal Framework 
The intake fiinction is govemed primarily 

by HUD regulations; only minimal require­
ments are spelled out in the law. Under the 
FHAA, complaints may be filed with the Sec­
retary of HUD within 1 year of the date "an 
alleged discriminatory housing practice has 
occurred or terminated."* HUD regulations 
state that such complaints may be filed in 
person or in writing with HUD headquarters, 
regional, or field offices,' or may be initiated 
by telephone with HUD regional and field 
pflRces. Complaints may also be filed with 
State or local agencies certified as substan­
tially equivalent by HUD.̂  Geneî lly, the ap-
piopriate regional administî tor will process 
the complaints.'; 

The Assistant Secretary may require that 
tho aggrieved person or HUD file complaints 
on HUD forms cir ori a form containing sub­
stantially the same information as the HUD 
forms require.̂  "Ilje complainant must sign 
the complaint and affirm the bruth of its con­
tent.* If a complaint is made by telephone. 
HUD will write out the complaint using the 

i 

3 

4 

S 

8 

7 

8 

H • ^ 'hereaiUr cited as Coughlin. 1991 interview). w,d Shann. Smith executive . U r ^ P . ^ 
Housing Alliance, .nUnnew in Washington. D.C. Jun, 14,1993 (hereafter a S s ^ J ; ! n ^ ! i : f " ^ ' ' ^ ' " 

42 U.3.C. J 3610(aXlXAXi) (1988). (For . discussion of FHAA's retroactive application, see below.) 

24C.F.R.J 103.25(aXl)(1993). " ; ' ' 

W § 103.26(BX2). I 

Id. i 103.28(aX3). 

fd 5 103:25(13). 

/d. S 103.30(b). 

Id.} 103.30(a). 
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HUD complaint form and send it to the ag­
grieved person for signature." Each complaint 
must contain the following: 

(1) The name and address ofthe aggrieved person. 
(2) The name and address ofthe respondent.'" 
(3) A description and the address ofthe dwelling 
which is involved, if appropriate. 
(4) A concise statement of the facU, including per-, 
tinent dates, constituting the alleged discrimina­
tory housing practice." • 

Complaints may be amended "to cure techni­
cal defects or omissions, including failure to 
sign or affirm a complaint, to clarify or amplify 
the allegations in a complaint, or to join addi­
tional or substitute respondents."'* 

The Assistant Secretary is required to ad­
vise the aggrieved person that the complaint 
has been received, what the time limits are, 
and what fomms he or she may use to pursue 
the complaint.'': The Assistant Secretary 
must use certified mail or personal service to 
notify the aggrieved person.'* The acknowl­
edgment will include a notice of the right of 
the aggrieved party to file a civil suit in U.S. 
district court within 2 years of when the dis­

criminatory act occurred or terminated, not 
including the time consumed by an adminis-
ti-ative proceeding under the act 

Within io days of when the complaint is 
filed, the Secretary must notify the respon­
dent as well, "identifying the alleged discrim­
inatory housing practice and advising such 
respondent of the procedural rights and obli­
gations of respondents under this title, to-
gether with a copy ofthe original complaint"" 
The notice will advise the respondent of his or 
her right to submitan answer to the complaint 
within 10 days of receiving HUD's notice ofthe 
complaint'̂  The answer must be signed and 
affirmed in the same manner as a complaint, 
may be based on any defense that might be 
used in court,'"'and may be "reasonably and 
fairly amended at any time with the consent 
ofthe Assistant Secretary."" Finally, notice 
to the respondent must include a waming that 
retaliation against any person because of their 
participation in the compiaint process is itself 
a discriminatory housing practice under the 
act" 

A complaint filed regarding a discrimina­
tory practice that occurred within the jurisdic­
tion of a State ;or local agency certified to 

10 
a complaint ofa diMTiminatoiy housing prac-
._. J ' a. required under 

[fee' !H2^)t ' i !e i i^hT''K V ' ' ^ ^ by a 6scriminatory housing pr«:-
42 U S i? 3M2(0 a S ^ ) . ^ ' h " " r » P~tice that i s I n i t U, 

t",5Tn'!f ' " " '̂flf " "̂ '̂  ' * ™ " ' " ' " y ' ^ ' ^ ^ » °"»P'"i^' of' 'U'crimin, 
t T ^ - m l s Z : ' : ^ ^ ^ ^ of mvestigation and noUfied 

11 I d i 103.30(c). , 

12 Id. i 103.42. ' 

13 42U.S.C}3610(aXlXBXi)(1988);24CJ'.,R.§ 103.46(1993). ! 

14 24 CF.R. J 103.45(1993). 

from a breach of a oonahation agreement under section:814(bX2) ofthe Fair Housing Art is pending." 

18 42 U.S.C }3610(aXlXBXii)( 1988). 

17 24C,F,R.}103.50n)X3)(1993). 

18 /d 5 i03.55(a). 

19 I d i 103.66(b). 

20 Id. i 103.50(bX6). 
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handle HUD complaints will be referred to 
sudi agency for processing.̂ ' In such cases, 
both the complainant and the respondent will 
be notified of their'rights as above." The 
Assistant Secretary will take no fiirther action 
under Titie VIII while the complaint is pend­
ing with the certified agency,̂  but may take 
action under other civil rights statutes." 
Under certain circumstances, HUD may reac­
tivate the complaint.̂  

Retroactivity Of Complaints 
The complaint processing procedures found 

in part 103 of HUD's regulations apply to all 
complaints alleging discriminatory housing 
practices based on race, color, religion, sex, or 
national origin pending on March 12,1989, or 
filed after that date.̂ ^ However, the jproce-
dures apply to complairits based on family 
status or handicap only if the alleged discrim­
inatory practice occurred on or after the 
March 12, 1989̂  efTective date." Thus, any 
complaint alleging discrimination bn the tra­
ditional bases is processed under the amended 
procedures even if the practice occurred before 
the effective date of the FHAA. 

HUD rejected proposed mles that would 
have restricted the scope ofthe new remedies 
in order to avoid the appearance of retroactive 
application.̂  The proposed rules would have 

applied the new procedures only to complaints 
involving either alleged discriminatory prac­
tices occurring on or after the effective date, 
or complaints fil^d after the effective date that 
alleged discrimination based on practices oc­
curring continuously before and after the ef­
fective date.* 

Althouflrthe final mle effectively applies 
the new procedures to certain categories of 
complaints older'than the effective date ofthe 
FHAA, HUD's comments refute any retroac­
tivity problems.*? According to HUD, the 1988 
amendments, except the provisions creating 
new categories of prohibited discrimination, 
"merely provide a new process' rather than 
"affect substantiye ri^^its."^' Therefore, fol­
lowing a general mle of statutory constmc­
tion, legislation tHac is merely procedural may 
be applied to any! pending claim as long as it 
does not affect any vested ri^ts.'* Apphca­
tion ofthis mle depends upon the assumption 
that the FHAA affects only procedural rights. 

The Intake Process 
As noted above, Titie VIII and HUD's for­

mal regulations offer little insight into the 
conduct of intake as such. Although HUD 
pri>vided the Commission with a draft techni­
cal guidance memorandum (TGM) on intake, 
it appears that HUD never circulated the 

21 Id i 103.100(a). . . 

22 I d i 103.100(b). ' 

.23 Id. i 103.106(a). 

24 /d. § 103.105(b). 

25 42 U.S.C. 5 3610(fX2MA)4G)( 1988); 24 C J . R . } 103.110 (1993). 

26 24C.F.R. 5 1M.1(1993). 

27 Id. 

2« 24 C.F.R. Ch. I, Subch. A. App. 1,911,94a-949 (1993) (Preamble to Final Rule Implementing Fair Housing Amend-
. ment. Act of 1988). - ; 

29 W. 

30 / d 

31 Id 

32 Id 
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TGM , even in drafl form, to HUD staff for.use 
as guidance.^ 

Currently, HUD no longer uses the draft 
TGM form for issuing guidance, but rather 
issues technical guidance materials in a mem­
orandum format. In addition, HUD is actively 
developing new systems for providing infor­
mation to investigative staff, such as a written 
compliance manual and a formal notice form 
for issuance of such instmctions.^ 

According to HUD, subjects of recent mem­
oranda issuances include: 

the intake process, the applicability of the dispa­
rate impact theory to Fair Housing Act cases, and 
the application of the First Amendment to certain 
actions under the act Guidance in active prepara­
tion indude subjects such as administrative clo­
sures, concurrent case processing (that is, the pro­
cessing of complaints, which are covered by more 
than one ciyil rights law enforced by the Depart­
ment). . . . and identification and investigation of 
systemic and pattem and practice cases. 

As anticipated by HUD regulations, fair 
housing complaints are filed with HUD in 
several ways. Some are made over the tele­
phone; others are filed in writing. Very few are 
"walk-ins," that is, made in person.*The pre­
dominant means of filing complaints appears 
to vary by region. One HUD intake specialist 
in Philadelphia told the Cohimission that 
most complaints are received in writing or 
transferred to HUD by State and local civil 
rights agencies. Walk-ins are rare because 
most complainants do not live within commut­
ing distance of the ri>gional office.'' On the 
other hand, a Kansas City HUD staffer 
thought 75-80 percent of the complaints filed 
came in over the phone, with 10-15 percent 
referred by local agencies and the rest walk-
ins." One Fort Worth investigator said 95 
percent were telephone complaints,'" al­
though another asserted that 60 percent come 
in the mail and 38 percent over the tele­
phone.*' 

HUD maintains a tollfree number exclu­
sively for Title VHI complaints. Callers who 

33 During the period covered by this report. HUD issued specific instructions in its intemai s) stem of TGMs. Begin­
ning with TGM-12 in May 1991. HUD disseminated all subsecpient TGMs in draft form only! HUD supplied the U.S. 
Commission on Civil Rights with the TGMs in response to a request for "Any teclinical material, (e.g. manuals, tech­
nical guidance memoranda) issued by headquarters to regional oOicea oonceming compliance and O M handling 

', procedures and standards of performance speciflcally relating to intake, investigation, conciliation, reawnable; 
cause determinations.' See U.S. Commission on Civil Rights, Request for Information and Materials. Oct. 2,1990. 
HUD supplied updates in response to a later request for "Current compliance inaniial/i, including draft'nuuiuals 
now used a. guidance.* and. 'Any other relevant current document, outlining HUD procedures and directives on 
fair housing enforcement.' .See U.S. Commisaon on.Civil Rights, Document. Update Request, Dec. 22,1992. 

34 See llecent Fair Housing Enforcement IniMative.,' accompanying letter from Henry G. Cisnenn. Secretary. U.S. 
, Depanment of Housing and Urban Development, to Mary France. Berry, Chairperson, U.S. Commisnon on Civil 
Ri^ta. June 9; 1994. p. 2 (hereafter cited as HUD Initiatives). 

35 Ibid. : 

38 Vicki (Sums. HUD intake analyst, interview in San Frandaco, CA, Jan. 30, 1991 (hereafter cited a. Gums 1991 
interview). 

37 Cheryl Burrichter, equal opportunity speciaKst, FHEO, Region III (Philadelphia) telephone interview, July 9,1993 
(hereafter cited as Burrichter 1993 interview). Complainants can, however, file'a comple:nt at a HUD field office. 

38 Edward John«)n.inve8tigator,FHEO,RegionVII(Kansa.City),telephoneinterview,July 15,1993 (hereaftercited 
a. Ed« ard Johnson, 1993 interview). ' ' 

39 Thurman Miles, investigator, FHEO, Region VI (Ft. Worth), telephone interview. July 20,1993 (hereafter cited as 
Mile. 1993 interview). 

40 Richard Redmon. intake specialist. FHEO. Region VI (Fort Worth), telephone interview, July 20.1993 (bereafUr 
dted aa Redmon 1993 interview). 
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use the number will hear a menu of three 
selections. The first is for general information 
about fair housing and refers the caller to 
HUD's information clearinghouse sei^ce. 
The second is for complaints; the caller is 
asked to enter the area code and the call is 
forwarded to the appropriate HUD regional 
office, where it is answered by HUD staff The 
third option directs the caller looking'for gen­
eral HUD program information to consult the 
telephone book for the nearest local HUD of­
fice.*' 

Many complaints are made on HUD forms: 
"We get people that go to other agencies that 
have our 903 [complaint] forms. They're easy 
to pick up. They can go to the Fair Housing 
Council . . . they have our forms. So, we get 
form 903s firom all over.'̂ ^ 

One office responds to telephone com­
plaints by mailingthe aggrieved person a form 
903 with a hotiine to call upon receipt HUD 
staff then "walks'* the complainant through 
the process of filling it out The result of such 
assistance is a nearly 100 percent retum rate 
of blank forms mailed out.*̂  

Since HUD must mail the aggrieved and 
the respondent a notice of the complaint 10 
days after >, is filed, intake staff must act 
quickly to perfect the complaint; that is, to 

record essential information, gather as much 
information as possible to assist the investi­
gator, and determine whether the complairit 
is within HUD's jurisdiction.** As one intake 
specialist reported, "When the form 9038 come 
in, I have to make sure that they've got names, 
phone numbers, addresses, and respondents. 
1 get as much information as'I can before I give 
it to the investigator because this cuts down 
on their time."^ 

Although HUD has employed intake proce­
dures since the 1968 law took effect, in the last 
2 years several offices have instituted more 
rigorous procedures, which they call "scmb-
bing. Scrubbing the complaint requires in­
take staff to ascertain and verify basic infor-
riiation about ; the allegations, to call the 
complainant and respondent to clarify their 
accounts of the circumstances surrounding 
the complaint, jand prepare a memorandum 
recording such discussions for the record.*^ 

Intake staff must conduct a property search 
to determine if the respondent owns of man­
ages multiple properties, and if other com­
plaints have been filed against the respon­
dent** Access!to an online database of 
property ownership similar to that used by 
HUD's valuation ofTices would be helpful, 
according to one intake staff.** One intake 

*' '.""gS**""' E^f"^""-"" Division, OfTice of Investigations, HUD, telephone interview. 

42 Kay Chandler, intake spedalist, FHEO, Region DC(SanFrandsco), interview in San Frand«^^ 19M 
(hereafterdted as Chandler 1991 interview). u..La,mi 

43 Don Johnson, intake spedalist, FHEO; Region IV (AtlanU). telephone interview July 13,1993 (hereafter dt^d a. 
Don Johnson 1993 mterview). It would appear this method means the intake process is essentially over before the 
complainta logged and the 100-day period for investigation begins. 

44 Chandler 1991 interview, and Andrew (Juint, complaint inuke analyst, FHEO. Region DC (San Frandsco). inter­
view m Los Angeles. CaUf. Jan. 28.1991 (hereafter dted a. Quint 1991 interview) . 

46 Glims.1991 interview. 

j l " l 7 l ? ' f ^ S ~ ! r ' m v « t i g a t o r , FHEO, Region Vn (Kansas City), telephone interview. 
July 15.1993 (hereafterated as Edward John«,n 1993 interview): and Julms McMillen. conciliator. FHEO. Region 
V (Chicago), telephone mtemew, July 13, 1993 (hereafter dted as McMUlen 1993 interview). 

47 Burrichter 1993 interview. 

48 Quint 1991 interview. 

48 Cheryl Burnchter, equal opportunity spedaUst, FHEO, Reg.on in (Philadelphia) telephone intervi^ , 
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specialist noted that a list of complaints filed, 
including the nariies and addresses ofthe par­
ties and the properties involved, is distributed 
weekly in her oflfice." 

Although 10 days is the statutory standard, 
it may take up to 30 days to determine juris­
diction and obtain complete information from 
the complainant tp fraine the allegation,̂ ^ de­
pending upon tJie complexity of the case and 
the ease of ascertaining the identity of the 
respondent If the allegations do not consti­
tute a violation of Title VIII. some HUD offices 
try to refer the aggrieved person to another 
agency.̂ * 

Screening out nonjurisdictional complaints 
can be the most problematic part ofthe intake 
process. In HUD's TGM on maintaining case 
files, investigators are instmcted that "if ju­
risdiction does not exist, administratively 
close the complaint,'*' yet no instmctions on 
determining jurisdiction or on assisting com­
plainants, to frame their allegations to meet 
jurisdictional requirements are given.** Ac­
cording to one intake specialist inost com­
plaints received over the telephone do not fali 
within HUD's jurisdiction." A regional direc­
tor observed that a large portion of HUD's old 
(backlogged) cases should not have been ac­

cepted as fair housing complaints." Several 
offices reported that effective "scmbbing" 

; weeds out nonjurisdictional cases." Others 
note that nonjurisdictional cases are not 
"weeded out" in intake, but are recorded as 
bona fide complaints in HUD's database and 
then closed, if iappropriate." 

Staff also reported that informal concilia­
tion efforts by intake staff are another way in 
which they dijpose of nonjurisdictional com­
plaints. In the course of contacting the parties 
for clarification, intake staff may facilitate a 
"withdraiwal with resolution" whereby com­
plainants withdraw their complainants as 
part ofan infohnal settlement (see below)." 

Staff must refer certain complaints for spe­
cial attention. First are cases where the ag­
grieved will suffer irreparable harm unless 
the respondent is prevented frorii gibing for­
ward. In such; instances, HUD may seek 
"prompt judicial action'*' (a temporary re­
straining order) through the Attomey Gen­
eral to preserve the status quo pending an 
investigation ofthe complaint Cases involv­
ing mortgage lending, redlining, and insur­
ance discrimination are presumed to involve 
systemic violations and are referred to the 
region's systemic unit or to, designated staff 

after dted a. Burrichter 1991 interview). 

50 Chandler 1991 interview, 

51 (Juint 1991 interview. 

52 Redmon 1993 interview. 

53 HUD TGM-2. p. 11. 

54 viduGurnaJntakespedaUst. FHEO. Region DC (S«, Frandsco). tel̂ ^^^^ 

as oums 1993 interview). i 

55 Quint 1991 interview. 

58 C ôughlin 1991 interview. 
57 Johnson 1993 interview; Edward Johnson 1993 interview; and Cheryl BumchUr 1993 inu^^ ' 

(hereafter ated a. Riley 1993 interview), and Cueryl Burriditer 1993 interview. 

,59 Cheryl Burrichter 1993 interview, and Edward John«>n 1993 intennew. 

ao 42 U.S.C. } 3610(eXl) (1988). 
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in the absence of such a unit, for investiga? 
tion."' Intake staff should id entify cases that 
lend themselves to the use of testing as an 
investigative tool."* Finally, intake staff must 
also reft.̂  all cases eligible for handling by a 
HUD.-certified State or local agency." To 
speed such referral, one office reported faxing 
complaints to the agency involved and follow­
ing up with mail delivery.** 

Although the 10-day deadline for notifica­
tion of the respondent sets the parameter for 
intake processing, staff reported widely vary­
ing average timeframes. The shortest turn­
around cited was 2 days.^ with 20 days the 
outside limit^ In one case, the initial 10-day 
period \vas said to iriclude any efforts at con­
ciliation.*^ 

The organization and assignment of work 
in HUD regional offices also varies. Some of­

fices have intake units of up to three staff;* 
others use ori ly one person* or have no fonnal 
unit^°In some cases intake staff are expected 
to be generalists familiar with other tasks 
such as investigation;̂ ' elsewhere intake staff 
also carry oiit formal conciliation.^ One re­
gion experimented with asking field staff to 
carry out intake and investigations, but wiih-
out direct accountability to regional FHEO, 
the experiment was judged a failure.^ 

Caseloads also seem to vary widely. In one 
office, an intake specialist handled 50 cases a 
month;̂ * in another, fewer than 2 0 . I n the 
first, however, intake was the sole assign­
ment, while in the second, 35 to 40 were suc­
cessfiiUy conciliated by the intake specialist'' 

Inexperienced intake specialists received 1 
week of fonriail civil rights training prior to or 
soon after they were selected for an intake 

61' Burrichter 1993 interview. According to HUD, the Secretary plans to establish a separate organizational unit 
within FHEO to address mortgage lending and insurance discriminatioii in a policy context. HUD has already' 
begun to develop regulations which will define and describe discrimination in mortgage lending and insurance ac­
tivities. See HUD Initiatives, p. 3. . 

62 Ibid. 

63 42 U.S.C. 5 3610(f) (1988). It appears the law contemplates that HUD will pffidaUy receive the complaint pnor to 
ita referral, and not that complaints mode te State or local agendes will be investigated by them Srst and then filed. 
with HUD. I 

84 Gregory King, Director, FHEO, Region VII (Kansas City), telephone interview. July 16, 1993 (hereafter cited u 
King 1993 interview). 

55 Edward Johnson 1993 interview. StaTTat other ofTices said 3 days was average. See Gregory King, Director. .=>IZO. 
Region vn (Kansas City), telephone interview, July 16,1993, and Redmon 1991 interview. 

86 Burrichter 1993 interview. 

87 Don Jchnson 1993 interview. 

88 Crtims 1993 interview, and Miles 1993 interview., 

89 Myrtle Wilson, chief, program services branch, FHEO. Region VH (Kansas Cily), telephone intervnew. Julv 16. 
1993. 

70 Burrichter 1993 interview. 

71 Redmon 1993 interview. 

72 Don Johnson 1993 interview. 

73 Coughlin 1993 interview. 

74 Burrichter 1993 interview. 

75 Don JohnMn 1993 interview. 

78 Don Johnson 1993 interview. 

\ ! 
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position,'^ but the training was not directly 
related to intake.'" One specialist reported 
regularly receiring decisions made in HUD 
cases and the housing information service 
Fair Housing-Fair Lending;'^ however, an­
other relied on her branch chief for new pro­
cedures and other relevant information."" In­
take staff interviewed often recommended 
training specifically directed at intake proce­
dures and definitive (not draft! instmction 
from headquarters, as well as updated tele­
phone systems and adequate staflRng levels. 

Conciliations 
Conciliation was for many years HUD's 

only means of resolving fair housing com­
plaints, and it retains an important role under 
the new enforcement mechanism established 
by FHAA. HoWever, conciliation as a means of 
dispute resolution has certain inherently 
problematic characteristics. Whether the 
techniques used to bring about agreement are 
fair and whether'the results are just have 
been perennial concerns of complainants and 
respondents alike. 

Legal Framework 
According to Title VIII , "During the period 

beginning with the filing of such complaint 
and ending with the filing of a charge or a 
dismissal by the Secretary, the Secretary 
shall, to the extent feasible, engage in concil­
iation with respett to such complaiinL'^' In its 

regulationsgoyemingconciliations, HUD pro­
poses: 

. . . to achieve a just resolution of the complaint and 
to obtain assurances th . t the respondent wil l sat-
isfactori ly remedy any \iolations of the rights ofthe 
aggrieved person, and lake nurh action aa will 
assure the elimination of discriminatory housing 
practices, o' the' prevention of their occurrence, in 
the future 

Such a resolution takes the form of a con­
ciliation agreernent" defined by Titie VIII as 
an agreement between the complainant and 
the respondent, subject to the approval ofthe 
Secretary 'of HUD).**The Secretaiy has, by 
regulation, delegated such authority to the 
Assistant Secretary for Fair Housing and 
Equal Opportunity."* af the agreement is not 
approved by the Assistant Secretary, HUD's 
general counsel may still issue a charge of 
discrimination, regardless of the parties' 
wishes.)"* 

The relief obtained for a complainant as a 
result of conciliation may include: 

(1) monetary relief in the form of damages, includ­
ing damages caused by humiliation or embarrass­
ment, and attomey fees; 
(2) other equitable relief including, but not limited 
to, access to the dwelling at issue, or to a compara­
ble dwelling, the provision of services or facilities 
in connection with a dwelling, or other specific 
relief; or 

77 Chandler interiSjw and Qurn: 1991 interview. 

78 Chandler interview, and Gums 1993 interview. 

79 Chandler interview. 

SO Vicki Gums, intaie spedahsl. FHEO. Re^oa DC (San Francisco), inter̂ Tew in San Fraadsco, CaUf, Jan. 30. 1991. 

81 42 U.S.C. 5 :i6lL.bi(l)(1988., 

«J 24 CF R. I 103.300(b) 11993), 

H3 Agreements reached after a cause findi^i has been i,,sued are called ,seit!ement.s. and 3ay be submitted to the ad­
ministrative lawjudge lAU) any time prior u, the i.ssuance ofa final d«ision.7d. § :04.92.'j. 

1*4 42 U.S.C, 5 :i610:bH2) (1988). 

85 24 C F.R, § lf)3,j 10(b)(1) (19931. - ' 

86 IJ. 5 lU3.310(bji2i. 



(3) injunctive relief appropriate to the elimination 
nf discnminatory practices affecting the aggrieved ' 

. person nr nther persons.' 87 

HUD regulations provide that a concilia­
tion agreement shall not only be satisfactory 
to the parties, but shall "adequately vindicate 
the public interest."*" In this regard, relief 
obtained may include: 

(a) Elimination nf discriminatory housing prac­
tices. 
(b) Prevention of future discriminatory housing 
practices. 
(c) Remedial affirmative activities to overcome dis­
criminatory housing practices. 
(d) Reporting requirements. 
(e) Monitflring and enforcement activities."* 

Conciliation agreements may also provide 
for binding arbitration of any or all aspects of 
the complaint**' Although arbitration may 
occur only as part pf a conciliation agreement 
approved by the Secretary, the arbitrator's 
binding decision is not subject to the approval 
ofthe Assistant Secretary, and might not nec­
essarily vindicate the public interest.*' Thus, 
it appears that while the Assistant Secretary 
may determine that the binding arbitration 

process may vindicate the public interest in 
any given complaint, the Assistant Secretary 
has no authority to determine whether the 
resulting binding arbitration agreement 
serves the public interest This apparent stat­
utory contradiction is not addressed by HUD 
regulations nor discussed in HUD's commen­
tary provided at the time the regulations were 
issued.** However, HUD maintains that the 
public interest is, protected sufficiently be­
cause the parties would have to enter into a 
conciliation agreement before the coniplaint 
could be brought to binding arbitration.*" In 
any event, according to one senior KUD legal 
official, use ofhinding arbitration is rare or 
nonexistent.** 

HUD is required to make conciliation 
agreements public unless the parties request 
nondisclosure, and "the Assistant Secretary 
determines that disclosure is not required to 
further the purposes" of the law.** 

Afler an agreement is reached and ap­
proved by the Secretary, the respondent's fail­
ure to comply with its terms will cause the 
Secretary to refer the matter to the Attomey 
Genera] "with a rpcommendatioii that a civil 
action be filed under section 814* for the 
enforcement of such agreement'*' HUD reg­
ulations foresee pericidic review of compliance 

87 /(/, § U):i.:n>3i. , , 

(w W. § io;).:U(>bj(iKii). 

8H •/(/, § i();i.:i2ii. ' 1 . 

yo ,42 U.S.C. 5 361(XbX3)(19K8). 

Ml Compare 42 U S.C. § .•i610(b)(2)(1988!on/i24 C.F.R. 5 103,310<bXl)(1993)u'iiA42 U.S.C. j 3610(bX3)(198a)oiui 
24 C.F.R. § l(j3.31.S(b)(1993). 

« See 24 C.F.R- Ch. I, Subch. A. App. I at 957-58 (1993) (Preamble to Final Rule Implementing Fair Housing Amend­
ments Act of 1988). ' - ' • ' . 

"Comments ofthe Department of Housing and Urban Developmient.* accompanying letter from Henry G. Cisnem.. 
Secretary. U S. Department of Housing and Urban Development, to Mary Frances Berry, Chairjperson. U.S. Com-
mi.ssion on Civil Rights. June 9, 1994, p. 3 (hereafter dted as HUD Comments). 

M Sara K. Pratt. Deputy Assistant Geaerai Counsel for Fair Housing, telephone inter\-iew, July 14, 1993. 

95 42 U.S.C. 5 3610(bX4)( 1988); 24 C.F.R.} 103.330(h) (1993). _J 

96 42 u s e. 5 .>614 (1988). 

97 Id. 5 .Jfi 10(c). 

93 
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with conciliation agreements, with the gen­
eral counsel responsible for referral to the 
U.S. Department of Justice (DOJ) when he or 
she has reasonable cause to believe; a respon­
dent has breached the agreement*" -

HUD may suspend conciliation efforts "if 
the respondent fails or refuses to confer with 
HUD; the aggrieved,person or the respondent 

, fail to make a good faith effort to resolve any 
dispute; of HUD finds, for any reason, that 
voluntary agreement is not likely to resulf** 

Finally, the law provides for confidentiality 
regarding conciliation attempts and protects 
the respondent from use of iriformation 
against him or her: "Nothing that is said or 
done in the course of conciliation under this 
subchapter may be made public or used as 
evidence in a subsequent proceeding under 
this subchapter without the written consent 
of the persons concemed."'"" 

In the commentary accompanying the pub­
lished regulations, HUD rioted that informa­
tion disclosed during failed conciliation at­
tempts could be used in the course of a 
subsequent investigation: 

Although it is fairly obvious that statements made 
during conciliation might prove useful investiga­
tive leads. Congress did not preclude the use of such 
statements....' 

HUD notes that the use of such information in 
administrativ" hearings and civil actions will be 

govemed by Rule 408 ofthe Federal Rules of Evi­
dence 

Rule 408 makes inadmissible at trial "evidence of 
conduct or statements made in compromise negoti­
ations" .oes not require the exclusion of any 
evidence otherwisa discoverable merely because it 
is presented in' the course of compromise negotia-
tions."'"' 

HUD published an extensive drafl techni­
cal guidance memorandum on conciliation on 
August 11,1992. According to the TGM, HUD 
"is obligated to pursue conciliation while the 
investigation is active, and possibly for a time, 
thereafter."'"" Indeed, "Prior to forwarding 
the case with a reasonable cause recommen­
dation to Headquarters, it is mandatory that 
another conciliation attempt be made with the 
parties."'"* 

If, in the coiirse of conciliation or investiga-, 
tion, it becomes clear the complaint is non­
jurisdictional, "the conciUator must break off 
conciliation and initiate dismissal ofthe com­
plaint . . ."'"* "The TGM stresses the need for 
HUp staff to remain impartial in appearance 
and in fact'°°, For that reason, conciliation 
agreements may not include compensation to 
a fair housing: group that has assisted the 
complainant but is not a party, lest it appear 
HUD and the fair housing group have col­
luded. '"* Nevertheless, HUD points out that a 
fair housing group may be compensated for 

98. 24 C F.R. 5 103.335(1993). 

99 Id. § 103.325. 

100 42U.S:C. 5 3610<d)(1988). 

101 24.C.F.R. Ch. I. Subch. A, .\pp. I at 958 (1993) (Preamble to Final Rule Implementing Fair Housing Amendmenu 
Act of 1988). 1 

102 Draft TGM-16, p. 6. 

105 Draft TGM. 16, p. 24. 

104 Draft TGM-16, p. 7. 

105 Draft TGM-16, pp. 12-13. 

106 Draft TGM-16, p. 21. The TGM refers to the commentary accompanying issuance ofthe Final Rule (54 Fed. Reg. 
3265-6fi) in which HUD expresses this concern Compensation to fair hou sing grou pa assisting complainanta ia com­
mon in private lawsuits. 
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injuries suffered due to respondent's discrim­
ination and provided an opprirtunity to be­
come a complainant or aggrieved person and 
thus participate in conciliation or adjudica­
tion.'"^ Also, fair housing groups may be com­
pensated in conciliation agreements/with 
attorney's fees for providing legal representa­
tion to complainants.'"" In addition, concilia­
tion agreements oflen arrange for fair housing 
groups to provide training or testing services 
to respondents who are required to provide 
training for their employees or who agree to 
ongoing testing.'"* 

The TGM also stresses the need to separate 
conciliation and investigation functions, and 
contemplates that, ordinarily, individual 
HUD staff may not play both roles in one case. 
However, the "TCM also instmcts investiga­
tors how to shifl from investigation to concili­
ation, and even how to shifl back again, al­
though the latter is not recommended in a 
single interview."" In order to safeguard the 
rights of participants, a factsheet, "Concilia­
tion under the Fair Housing Act," must be 
given to all parties to a complaint"' 

The Conciliation Process 
In practice, complaints that survive the 

intake screening process are sometimes as­

signed first to a conciliator,"^ and sometimes 
sent simultaneously to a conciliator and an 
investigator,"^ depending on office proce­
dures. In some offices, the conciliator has 5 to 
10 days to attempt to achieve an informal 
settlement' while the investigator proceeds 
with factfinding."^ In others, conciliation is 
attempted throughout the complaint pro­
cess."^ . ; 

HUD's database indicates that concilia­
tions continue to be achieved well into the 
complaint process. Of the 923 successfiil con­
ciliations achieved in fiscal 1990 (the first fall 
year of operation), 61 percent were closed 
afler 100 days. In 1991, the figure remained 
steady at 62 peroent; it improved dramatically 
to 46 perceiit in 19192 and 39 percent in fiscal 
1993."" ' 

In a typical situation, the conciUator con­
tacts the complainant and respondent by tele­
phone to determine if both are interested in 
participating in the conciliation process and , 
what resolution might be acceptable.' If they 
agree to attempt conciliation, the two parties 
are brought together in an informal, confiden­
tial meeting to work out an agreement"" 

The goal of a conciliation agreement is usu­
ally to achieve the original objective of the 
aggrieved, such as the next available apart-

107 See HUD CommenU, p. 3. 

10»i Ibid. 

109 Ibid. . . 

110 DraftTGM-16. pp. 10-11. . . \ 

111 Draft TGM-16. p. 28, Exhibit 1. 

112 Elaine Spina, investigator, FHEO, Region HI (Philadelphia) telephone interview, July 20, 1993. 

113 Burrichter 1993 interview, and Gums. 1993 interview. 

114 Lettie Barber, equal opportunity specialist/investigator, HUD, FHEO, San Francisco, CA., Region EC, interview in 
San Francisco, Jan. 30,1991, (hereafter cited aa Barber interview). 

115 Kelsy Leon, investigator/conciliator and acting branch chief. Region IV (Atlanta), telephone interview, July 21, 
1993. 

116 Data obtained from Department of Housing and Urban Development, Oflke of Fair Housing and Equal Opportu­
nity, Integrated Title VUI Database System (hereafter Title VUI Database). 

117 McMillen 1993 interview. 

11« Juhus McMillen, conciliator, FHEO, Region V (Chicago), telephone Interview. July 13. 1993. 
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ment."* The regulatory requirement that the 
agreement must serve the pubHc interest is 
most commonly met by the inclusion of affir­
mative action and reporting requirements.'̂  
A conciliation agreement may also require 
respondent training.'̂ ' Although creativity is 
sometimes encouraged,'̂  "boiler plate" lan­
guage is common.' 

Monitoring of conciliation agreements oc­
curs primarily through the review of reports 
submitted pursu.int to the agreement'" On-
site monitoring was rarely reported. At least 
in one region, :nonitoring is inhibited by lack 
of staff and fiinds for staff travel;'^ in others. 

staff fi^m other regional office units are as­
signed to, monitor agreements when 
needed.'̂ " 

In some offices, staff serve as both investi-
gatcirs and conciliators, '" while in others con­
ciliators specialize as such.'^ Caseloads vary 
from 40 or 50'^ to 82'*" in a year, but stafV 
may have other assignments.'̂ ' Although 
well-received, the first national training on 
conciliation was not held until March 1993.'̂ "'̂  
Staff networking remains an important 
source of information and instmction.'" Staff 
evaluations include both quantitative and 
qualitative criteria,'^ with recent revision of 

119 William Fitzgerald, conciliator. FHEO Region V, telephone interview, July 13.1993. 

120 Coughlin 1993 interview. ' • 

121 Kelsy Leon, investigator/conciliator and acting branch chief. Region IV (AtlanU). telephone interview. Ju ly 21.1993 
(hereafter cited as Leon 1993 interview). | , 

122 Edward Johnson 1993 interview. 

123 Don Johnson 1993 interview, and Yvonne Poindexter, investigator, FHEO, Region V (Chicago), telephone inter­
view, Jiily 13, 1993. 

124 Gregory King, Director, FHEO, Region VII (Kansas City), telephone interview, July 16,1993, and Leon 1993 inter­
view, among others. 

125 John EubanJts, Director of FHEO, Region VI (Pt. Worth), telephone interview, July 19, 1993. 

128 Laura Pelzer, coocilUtor, FHEO, Region HI (PhiUdelphia) telephone interview, July 20,1993 (hereafter cited as 
Pelzer 1993 interview). 

127 Although sUff may serve as both investigators and conciliators, generally, they do not perform both tasks with 
respect to a single complaint. However, an investigator may suspend factfmding and engage in conciliation if the 
righu of the aggrieved party and the respondent can be protected and the jirohibitiona on disclosure of information 
can be observed. 24 C J R. S 103.300(c) (1993). Despite the fact that HUD's regu litiona pennit investigators to con­
ciliate complainU in limited circumsuncea, the sixth circuit recently emphasized the rule rather than iU exoepcion, 
". . . the faihire to follow the general requirement that an investigator not be involved in conciliation ofa complaint 
he has processed nullified any real possibility of resolving it by conciliation." KeUy v. Secretary of HUD 3 F 3d 961 
957 (6th Cir. 1993). , ' 

128 Carolyn El-Amin. Branch Chief. FHEO. Region III. telephone interview, July 9,1993, and McMillen 1993 interview. 

129 Fitzgerald 1993 interview. 

130 McMillen 199.3 interview. 

131 Pelzer 1993 interview. -

132 Pelzer 1993 interview, and Gary Sweeny, Branch Chief. FHEO, Region VI (Ft. Worth), telephone interview, July 20. 
1993. 

133 Frank Riley, investigator. FHEO. Region DC field office (Orange Omnty, CaUf). telephone interview. July 12 1993 
and Pelzer 1993 interview. ' 

134 .Pelzer 1993 interview. 
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expectations to include credit for more "signif­
icant and creative relief," including affirma­
tive action and reporting requirements. 

Conciliation Data 
Analyzing HUD's complaint data yieMa 

some insights into the success of its concilia­
tion efforts. From March 1989 through Sep­
tember 1993, HUD approved 4,461 concilia­
tion agreements. Of these, 1,690 cases 
resulted in monetary relief, and 1,015 cases 
resulted in housing units for the complain­
ants, including cases where both money and 
housing were obtained.'** 

In FY 1989 HUD closed 1,503 complaints, 
of which 345 or 23 percent were concihated. In 
FY 1990, HUD closed 3,489 complaints and 
conciliated 923 or 26 percent; in FY 1991, of 
5,232 complaints closed, 1,002 or 19 percent 
were conciliated; in FY 1992, of 6,400 com­
plaints closed, 1,141 or 18 percent were con­
ciliated; and in FY 1993, 6,377 cases were . 
closed, of which 1,050, or 16 percent, were 
condl iated. Although conciliations fell in 1991 
and 1992, the decline reflects a rapid increase 

,in the proportion of administratî -e closings 
during the period.'̂ ' 

The number of cases with housing units 
obtained thniugh conciliation numbered 132 
(38 percent of cases conciliated) in FY 1989; 
313 (35 percent) in FY 1990; 254 (25 percent) 
in FY 1991; 331 (29 percent) in FY 1992; and 
273 (26 percent) in FY 1993. 

Total monetary relief iii FY 1989 was 
$284,515; the average case that year yielded 
$1,910 (the median award was $545). In FY 
1990 relief touled $1,235,820, for an average 
of $2,704 and a median bf $800. In FY 1991 

total relief amounted to $1,340,281, with an 
average of $2,607 and a median amount of 
$600; in FY 1992, relief totaled $1,479,008, for 
an average of $2,599 ahd a median amount of 
$750; and in FY 1993, relief totaled 
$1,521,870, for an average of $2,866 and a 
median figure of $775. 

Withdrawal with Resolution 
The only instruction that appears to apply 

to complaints withdrawn with resolution is 
contained iri the technical guidance memo­
randa on conciliations. There the subject ap­
pears to be covered under a paragraph headed 
"private settlements," which states that 
"There is not successful conciliation when the 
parties execute an agreenient that HUD has 
not approved."'̂  

The memoranda goes on to point out that: 

Even if the non-HUD agreement provides for with-, 
drawal of the' complaint, the complaint remains 
open until the complainant formally files a request 
with HUD to withdraw it. 

Moreover, even ailer such withdrawal, HUD may 
pursue enforcement by a Secretary-initiated com­
plaint, or referral of evidence to the Department of 
Justice, a regulatory or supervisory agency, etc.'™ 

Thus the instruction generally appears to 
look with disfavor on such withdrawals, but 
they nevertheless constitute a significant por­
tion of complaints resolved. Although the pro­
cess may eliminate less weighty complaints,, 
leaving HUD:staff able to focus on matters of 
broader impcirt, fair housing advocates see 
two problems; First, informal resolutions may 

136 Maurice .McGough. Deputy Director and Chief. Systemic Unit. FHEO. Region V (Chicago), telephone interview, 
July 13, 1993. ' 

136 HUD Title VIII Daubase. In analyzing HUD's complamt daU. a small number of complainU filed prior to October 
1.1987, were excluded, which afTecu some ofthe Commission's calculations, albeit in a minor way. 

137 -Administrativeiclosures more than doubled between 1990 and 1992, rising from 1,047 to 2268. This growth 
increased the proportion of administrative closures from 30 percent in 1990 to 35 percent in 1992. 

138 TGM # 16, p. 7. 

139 Ibid. 
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allow repeat offenders to escape scrutiny.'*' 
Second, aggrieved persons may not receive the 
remedies or compensation their complaints 
merit,'*' particularly since HUD plays only a 
mediating role and does not approve the 
agreements. (As noted above, HUD does not 
represent complainants until it finds reason­
able cause to believe discrimination occurred 
afler a fiill investigation.) 

Median relief obtained in complaints with­
drawn with resolution was $510 in 1990 (with 
an average of $1,465); $543 in 1991 (with an 
average of $2,357); $566 in 1992 (with an 
average of $3,300) and $500 in 1993 (com­
pared to an average of $3,007). In general, 
relief obtained through withdrawal was less 
than relief obtained through formal concilia­
tion. 

Investigations 
The FHAA prescribes very little regarding 

the conduct of investigations. The law does 
establish a tiiheframe: 

(i v) the Secretary shall make an investigation 
of the alleged discriminatory housing prac­
tice and complete such investigation within 
100 days after the filing of the complaint... 
unless itis impracticable to do so.'*̂  

(C) If the Secretary is unable to complete the inves­
tigation within 100 days afler the filing of the 
complaint. . . the Secretary shall notify the com­

plainant and respondent in writing of the reasons 
for not doing 80.'*̂  

The timeframe also applies if the complaint 
has been referred to a certified State or local 
agency for processing. '** 

In addition, the law provides that: 
- .1 

At the end of each investigation under this section, 
the Secretary shall prepare a final investigative 
report containing— 

(i) the names and dates of contacts with witnesaes; 
(ii) a summary and the dates of correspondence and 
other contacts with the aggrieved person and the 
respondent; 
(iii) a summary description of other pertinent re­
cords; 
(iv) a summary of witness statements; and 
(v) answers to interrogatories.'** 

The Secretaiy may amend the final investiga­
tive report (FIR) if HUD discovers additional 
evidence.'*" HUD must provide information 
derived from an investigation, and the final 
report itself, to the complainant and the re­
spondent upon request' , 

HUD regulations spell out the purposes of 
an investigation as obtaining information on 
events related I to the alleged discrimination, 
documenting related policies or practices, and 
developing factual data to permit the Assis­
tant Secretary |and General Counsel to deter­
mine, as described below, whether there is 

140, Smith interview. 

141 Ibid. 

142 42 U.S.C. 5 361(XaXlXBXiv) (1988); 24 C.F.R. { 103.226 (1993). The investigation is to include a determination of 
whether there is reasonable cause to believe a violation of Utle VIII has occurred. 

143 42 U S.C.} 3610(aXlKC) (1988); 24 C.F.R.} 103.228 (1993). Currently, HUD is revising the letter which is issued 
to the aggrieved person and the respondent when HUD determines that completion ofan investigation within 100 
days is impracticable. HUD intends for the letter to serve as a "more substantive and effective oommu nication to the 
parties to a complaint." Set HUD Initiatives, p. 2. 

144 42U.S.C. §3610(aXi:<BXiv)and(C)(1988). 

146 Id i 3610(bX5XA). 

148 Id i 3610(b)(5XB). 

147 f i 5 3610(dX2). I 
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reasonable cause to believe that aiviolation of 
the fair housing law occurred.'*" The Assis­
tant Secretary is charged with seeking volun­
tary cooperation "to obtain access to premises, 
records, documents, individuals, and other 
possible souroes of information; to examine, 
record, and copy necessary materials; and to 
take and record testimony or sUtemenu of 
persons reasonably necessary for the further­
ance of the investigation."'*" NeverUieless, 
the Assistant Secretary may conduct discov­
ery and issue subpoenas as necessary and as 
IS authorized for administrative proceed­
ings.'"-
, The normal duties arid functions of an 

investigator are established largely tiirough 
standard practice and intemai rules, includ­
ing technical guidance memoranda. As noted 
above, in addition to the existing TGMs, 
TGMs dating fi-om mid-1991 have only been 
orculated in draft form. The draft status of 
these memoranda significantly circumscribes 
the ability to review the investigatory process. 

Although little documentation existo on the 
investigation process itself, a draft instruc­
tion, entitled Efficient Investigative Tech­
niques, (92-2-ECIF) proposed metiiods to im­
prove the quality of investigation. The 
techniques include written interrogatories to 
obtain, for example, clarification of ownership 
ofthe dwelling at issue; lists of tenants and 
witnesses; sales, rental, or loan records by 
relevant classification; and accounts of what 
ti-anspired. Investigators may obtain state­

ments b.' telephone, to the extent possible, 
with acco.-npanying legible notes of the inter­
view retainisd in the files (where testimony is 
critical, HUD should obtain an affidavit).'^' 
The text of the drafl ECIF suggests that the 
pressures in timely completing the workload 
result in attempts to avoid onsite interviews 
whenever possible. 

The results of an investigation are placed 
in a file, the primary sections of which are the 
final investigative report, which summarizes 
factual data yciined during tiie investigation; 
the evidentiary section, containing all testi­
monial and documentary evidence; and the 
deliberative section, containing all privileged 
and confidential data, personal impressions of 
the investigator, tiie reasonable cause memo­
randum,' arid any other deliberative or in­
ternal memoî ndum.'" The file is then for­
warded for caiise/no cause determination, as 
described below. 

If the case appears to involve pervasive or 
institutional discrimination, complex issues, 
or "novel questions of fact or law, or will affect 
a large number of persons," the Assistant Sec­
retary may process the complaint as a "sys­
temic" one. In that case, the investigation may 
involve a review of policies and procedures of 
the respondent for adherence to FHAA, as 
well as an inquiry,into the facts surrounding 
an individual allegation.'"* 

Where the Secretary decides that a com­
plaint challenges the legality of any State or 
local zoning or land use law or policy, the 

148 24 C.F.R. 55 103.200.103.230(1993). 

1« Id. i 103.215(a). : 

IM Id. 5 103.215(b). The General Coun«>l must approve the legality of the subpcJena prior to iU nuance 

S::t"ŝuTfor''Fai:?r'̂  
Assisunt SecreUry for Fair Housmg and Equal Opportunity, Department of Housing and Urbak Development. 

^ ' " ^ «afr regarding whether a chiirge of discrimination should be issued by the general 

^ p ^ r ' ' ' ' ' -̂ 31, 1990) (the TGM .as .ubse<^ently amended in other 

154 24 C.F.R. 5 103.205(1993). 
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Secretary must refer the complaint imme­
diately for action by the Attomey General.""' 
HUD's regulations provide that the General 
Counsel decide whether such a challenge ex­
ists afler the complaint has been investigated, 
and "in lieu of makinga determination regard­
ing reasonable cause, shall refer the in­
vestigative materials to the Attorney General 
for appropriate action ""̂  

HUD staff rely on TGMs and agency train­
ing for guidance on how to conduct investiga­
tions. The shortcpmings of TGMs for this pur­
pose have been described above. Most staff 
interviewed reported receiving basic and ad­
vanced investigative training in 1989 and 
1991, respectively. Some also reported in-
house training and some training firom out­
side experts. Those, with prior investigatory 
experience in other civil rights areas relied 
heavily on that experience to guide them. 
Nearly everyone advocated annual training to 
keep current with developments in fair hous­
ing law and HUD policies, and many advo­
cated that HUD issue a manual on complaints 
processing. 

Staff uniformly reported that mortgage 
lending and zoning cases were the most com­

plex and time consuming. Cases involving 
mentally handicapped complainants were 
also considered diflficult. 

Complaint Processing Deadlines 
Much has bieen made of the 100-day mile­

stone. HUD itself has classified cases older 
than 100 days as ''aged," and critics have 
assessed HUD's ,perfonnance as if it were a 
deadline for issuance of determination.'"̂  In­
deed, respondents have argued, largely un­
successfully, that the failure to complete the 
investigation within the 100 days or tp provide 
the written response destroyed the jurisdic­
tion of the court.'"" 

Although the courts have found that HUD's 
delays have neither destroyed the jurisdiction 
ofthe court nor unduly prejudiced the respon­
dents, the delays are affecting the amount of 
damages and penalties awarded. In HUD v. 
Kelly, the administrative law judge (ALJ) 
found that HUD's unexplained 17-month 
delay between the initial complaint and the 
issuance ofthe charge caused the complainant 
tc suffer damages more than double the loss 
she would have suffered if HUD had acted 
within the statutory timeframe.'"® Thus, 

15C 42U.S,C. 5 .S61(XgX2XC)(1988). 

l.Vi 24C,F.R, 5 103.4(XXaX2Xii)(1993). 

LS? Leiand Ware. 'TJew Weapons for an Old Battle: The Enforcement Provisions of the 1988 Amendmenu to the Fair 
Housing Act," report prepared for the Administ- ative Conference of the United States(January 1992), pp. 70-73; 75 
(hereaftercited aa Ware, "T̂ ew Weapons'). • , ' 

IM Baumgardner v. SecreUry of HITO, 960 F.2d 572 (6th Cir, 1992) (notice submitted within a reaaonable tinu; delay 
in invesugation was not a statutory violation); United Sutes v. Scott, 788 F. Supp. 1558 (D. Kan. 1992) (failure to 
give notice for approximately 120 days and failure to make cause determination for over 300 days was not jurisdic-
iional limiution); United States v. Curlee, 792 F. Supp. 699'(C.D. Cal. 1992) (congressional authorization to con­
tinue investigation when impracticable to make detennination within 100 idays removes 100 day period aa a 
mandatory requirement); Contra United States v. Aspen Square Management Co., 817 F. Supp. 707 (N.D. Dl. 1993) 
(failure to make a cause determination or provide an explanatory letter for over 360 daya deprived the court of 
jurisdiction). Aspen Square was vacated pursuant to a settlement between the parties, as observed in Uniitd States 
v: Beethoven Assoc. Ltd. Partnership. 843 F. Supp. 1267,1260 (N.D. IU. 1994).;S«e HUD Comments, p. 4; Deval L. 
Patrick. Assistant Attomey General. Civil RighU Division. U.S. Department ofjustice, letter to Mary Frances 
Berry. Chairperson. U.S. Commission on Civil RighU. July 13,1994. attachment, p. 1 (hereafter cited as DOJ Com­
ments, attachment). HUD notes that the same district coun io Aspen Square held in BeetAoven that the court's 
junsdirtion was not destroyed by HUD's faUure to meet the FHAA notice requirement regarding investigation aod 
determination delays. 

159 HUD v.. Kelly. 2 Fair Housing.Fair Lending (P-H) 1 25,034, at 25,363 (HUD A U Aug. 26. 1992). affd in part, 
vacated in pari, and remanded in part. Kelly v. SecreUry of HUD. 3 F.3d 961 '(6th Cir. 1993). 
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FY 
1989 
1990 
1991 
1992 
1993 

Avg. no. 
of day* 

118 
184 
206 
140 
151 

Ptnrnit ctosad tt mm than: 
100 days 

48 
64 
52 
40 
39 

150 days 
25 
48 
48 
27 
28 

200 days 
13 
36 
38 
19 
22 

Casas 
dosed 
1.503 
3,489 
5,238 
6,400 
6.377 

Source: U.S. Dapartmant of Housing and Urban 
Da<. <lop(n«nt, Tida VIII Oalabaae. , . 

because HUD was responsible in part for the 
complainant's excessive loss, the ALJ did not 
impose a civil penalty in addition to the com­
pensatory damage award. 

On appeal the sixth circuit in Kelly re­
manded the case to HUD to allow for a proper 
conciliation effort.'"' The court agreed with 
the ALJ's liability finding, but stated that 
even if conciliation fails, damages should not 
be assessed for the period in which HUD coin-
pletely neglected the case.'"' 

Most staff agreed it was unrealistic to ex- ' 
pect all cases to t>e investigated and a deter­
mination made within 100 days, for several 
reasons. First, since cases are investigated by 
regional staff, they must allot travel time for 
personal interviews.'Second, cases involving 
larger institutions as respondents and com­
plex issues require more interviews and re­
search. Third, a shortage of staff, stafffreezes, 
and the reactivation of upwards of 1,400 com­
plaints from State arid local agendes not cer­
tified by September 13, 1992, has greatly in­
creased the burden on staff. Anecdotal 
remarks about caseloads bear out the obser­
vation that under current circumstances. 

HUD will not be able to close complaints or 
make determinations in 100 days. For exam­
ple, one investigator reported a caseload of 60 
investigations aind a closure rate of 6 per 
month; another reported 55 cases total, and 4 
closed per month. Caseloads seemed to vary 
considerably, fi-om a high of 75 ayear to a low 
of 32. '"̂  In some caseŝ  investigators also were 
assigned a large' number of State and local 
cases to review, or additional special projects 
and systemic investigations. 

HUD's own complaint database reveals 
that fi-om 1989 tb 1993; cases exceeding 100 
days to close ranged from a low of 39 percent 
in 1993 to a high of 64 percent in 1990; cases 
exceeding 150 days ranged firom 25 (1989) tô  
48 percent (1990 ind 1991), and cases exceed­
ing 200 days ranged from 13 percent in 1989 
to 38 percent in 1991. (See table 3.1.) During 
this time period, the number of complaints 
filed rose froin 3,034 in 1989 to 4.075 in 1990; 
5,720 in 1991. and 6,521 in 1992. Against the 
backdrop of a rising caseload, HUD made 
progress in 1992, but lost ground again in 
1993. 

\<n 1 25,0.34 at 25,:ifi3, 

181 3 F,3d at 957, 

182 Id. 

IS] However, the complexity of the cases assigned could hot be weighed. 
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The ratio of complaints closed to complaints 
received over time gives another indication 
that HUD still struggled to keep abreast of 
complaints filed. In 1989 the ratio was 50 
percent; in 1990, 86 percent; in 1991, 91 per­
cent; in 1992, 98 percent; and in 1993, 105 
percent—not enough to overcome the backlog. 

The database also yields some insights into 
overall case management. The average num­
ber of days from the date of filing to the date 
a case was assigried to an investigator was 23 
in 1989;26in 1990; 58 in 1991;33in 1992;and 
35 in 1993. The ayerage number of days from 
assignment of a case to an investigator and 
the start of the investigation was 17 in 1989; 
14 in 1990; 11 in 1991; 5 in 1992; and 23 in 
1993. Finally, the average number of days 
from the start of the investigation to closure 
of the case was 76 in 1989; 160 in 1990; 179 in 
1991; 136 in 1992; and 126 in 1993. 

Determinations and Closures 
Cases are closed through "nciliation, ad­

ministrative closure, or is.- .ance of a "no 
cause" determination. Issuance of a cause de- ' 
termination means the case will advance to 
the adjudicatory stage. To find cause, HUD 
must decide "whether the facts concerning the 
alleged discriminatory' housing practice are 
s. fficient to warrant the initiation of a civil 
action in Federal court.' >>I64 

Administrative CIdisures 
Neither Titie VIII nor HUD regulations 

appear to contemplate,, much less define, ad­
ministrative closure of complaints. In HUD's 
TGM on maintaining case files, investigators 

are instructed tlhat "if jurisdiction does not 
exist, administratively close the com­
plaint."'®^ Instructions for maintenance ofthe. 
Title VIII database include case classification 
codes covering various reasons for closure, 
such as "imtimely filed, dismissed for lack of 
jurisdiction, unable to locate complainant, 
complainant failed to cooperate, unable to 
identify respondent, and complaint with­
drawn by complainant without resolution."'* 
HUD staff confirmed that cases closed for 
these reasons fell into the categoiy of "admin̂  
istrative closures."'" 

From 1989 to 1992, administrative closure 
was the most fi-equent means of complaint 
disposition, totaling 5,377 (28 percent) of all 
complaints. In 1989 HUD administratively 
closed 402 complaints, or 27 percent of total 
complaints dosed;'** in 1990,1;047 or 30 per­
cent; in 1991, i;716 or 33 percent; and in 1992, 
2,268 or 35 percent 

Finally, in sonae regions, complaints that 
are determined to be nonjurisdictional upon 
receipt are nevertheless entered into the data­
base and then closed. In other regions, such 
complaints are never counted at alL Thus, the 
data reveal substantial differences in the rate 
of administrative closures among regions. Ad­
ministrative closures accounted for 13 percent 
of the total number of complaints received 
*rom 1989 throuĝ j 1992 in Region I, while 50 
percent of Region III cases were closed admin­
istratively. Other' regions fell between: Re­
gions II and IV administratively closed 44 and 
45 percent of their cases; Regions DC and X . 
closed 35 and 36 piercent; Regions VI and VH 

1«4 24 C.F.R 5 103.400(a) (1993). HUD emphasizes that "the prime focus ofthe reasonable cause determination is on 
the facU determined du ring investigation." See HUD CommenU, p.4. HUD observes that "reaaonable cause deter­
minations tend to be fact specific.* Ibid. 

166 TGM-2 (Rev. 1, Jan. 31, 1990) (subsequently amended in other respecU). p. 11. 

166 Integrated Title VIII Data Dictionary, pp. 39-40. 

187 Albert Mundy, Acting Director, Management Information Systems Staft Office of Fair Housing and Equal Oppor­
tunity, U.S. Department of Housing and Urban Development, telephone interview, June 18, 1993. 

168 The complainU dosed were not necessarily received that year, the percentages only offer a rough indication of clo­
sures compared caseload. 
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closed 32 and 31 percent; Regions V and VIII 
closed 22 and 21 percent, respectively. 

Determinations 
The law provides that when the Secretary 

"determines that reasonable cause exists to 
believe thata discriminatory housing practice 
has occurred or is about to occur," he or she 
"shall immediately issue a charge on behalf of 
the aggrieved person "'"^ The charge: 

(i) shall consist of a short and plain statement of 
the facta upon which the Secretary has found rea­
sonable cause to believe that a discriminatory 
housing practice has occurred is about to occur; . 

(ii) shall be based on the final investigative report; 
and, 

(iii) need not be limited to the facts or grounds 
alleged in the complaint-... .'^^ 

Effective March 21, 1989, the Secretary of 
HUD delegated the authority yested in him 
essentially to three ofiicials—the Assistant 
Secretary for Fair Housing and Equal Oppor­
tunity, the General Counsel, and the Chief 
Administrative Law Judge.'^' The Secretary 
delegated to the General Counsel the power to 
decide whether a facility met the statutory 
definition of "housing for older persons"; to 
pursue failures to comply with a conciliation 
agreement arising from a complaint; to seek 
prompt judicial action to protect a complain­
ant prior to issuance of a charge and a deci­

sion; to determine whether or not reasonable 
cause exists to issue a charge of discrimina­
tion; to serve copies of such charge; to seek 
judicial review; and to seek court enforcement 
of an administrative order.'^ 

In addition, the General Counsel wiis em­
powered "to approve or disapprove the legality 
of subpoenas ahd interrogatories before their 
issuance by the Assistant Secretary . . . " 
during investigations and "to litigate claims 
asserted in charges in administrativis hear­
ings conducted: by the Administrative Law 
Judge...," that is, to present cases on behalf 
of complainants when a charge has been is-
sued."^ 

The Chief Administrative Law Judge is em­
powered to conduct administrative hearings 
on charges of discrimination."* All of the 
other powera of the Secretary under the law 
are delegated to, the Assistant Secretary for 
Fair Housing and Equal Opportunity except 
the power to sue anti be sued. The Secretary 
also permitted the General Counsel ahd As­
sistant Secretary to redelegate most fiinctions 
in turn.'™ 

Effective March 24, 1989, the Assistant 
Secretary for Fair Housing redelegated all ^ 
of his powers to fhe regional administrators 
and regional housing commissioners and to 
the regional directors of fair housing and 
equal opportunity (who report to the regional 
administrators), except the responsibiUty of 
issuing HUD's annual fair housing report; 
promulgating rules, regulations, and 

169 42 U,S,C. 53610(gK2XA)(1988). 

170 Id. § 3610:gX2XB). 

171 54Fed. Reg. 13,121(1989). 

172 fd. -

173 Id. 

174 Id 

175 Id. 

178 Id. 
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guidelines; filing and investigating Secretary-
initiated complaints; issuing notices (not deci­
sions) regarding reasonable cause; and certi­
fying State and local agencies as substantially 
equivalent, on either an interi m or permanent 
basis.'" 

Effective July 1,1950, the General Counsel 
redelegated the power to make no cause deter­
minations regarding most complaints of dis­
crimination to the regional counsels.'™ Re­
gional counsels were to review complaints for 
no cause fmdings, determine if a no cause 
finding is warranted, issue the required sum­
mary ofthe case for a no cause finding, notify 
the parties of dismissal and make the dis­
missal public, and refer complex cases to the 
General Counsel.'™ Although this delegation 
provided^authority to the regional counsels to 
make no cause determinations in most cases, 
the General Counsel retained his authority to 
make no reasonable cause determinations in 
all cases, and he retained the sole authority to 
act in the types of cases over which he did not 
delegate authority.to the regional counsel.'^ 
In addition, the General Counsel retained the 
sole authority to determine if a facility quali­
fied as "housing for older persons," where a 
reasonable cause determination would re­
quire a conclusion whether the housing would 
be exempt as housing for older persons. The 
General Counsel also had the exclusive au­

thority to make determinations in cases 
where occupancy codes were at issue, deter­
mine if reasoriable accommodations or modi'' 
fications for handicapped persons had been 
made in a pafticular case,, refer zoning and 
land use cases to DOJ, handle cases in which 
HUD was the Irespondent, and handle Secre­
tary-initiated cases."' 

Six months later, the Secretary changed 
the delegation of authority to permit the As­
sistant Secretary to make the initial no cause 
determination; effective January 28; 1991.'** 
Pursuant to the new redelegat'on, the Assis­
tant Secretary;would review all case files.'*' 
The Assistant Secretary was required to make 
findings of no cause as warranted.'** Where 
the Assistant Secretary believed a cause find­
ing was warranted, he would forward the case 
to the General Counsel for review, who would 
make the final cause/no cause determina­
tion.'** Effective on the same date, the Gen­
eral Counsel redelegated the power to make 
cause determinations to regional counsel, ex­
cept in complex or novel cases or in cases 
involving the legahty of local zoning or land 
use laws.'" The General Counsel also re­
delegated to the Associate General Counsel 
for Equal Opportunity and Administrative 
Law (and the Assistant General Counsel for 
Fair Housing) the authority to determine 
whether a case involved complex facts or novel 

ir? 54 Fed. Reg. 13,122 (1989,i. 

178 35 Fed. Reg. 23,301 (1990). 

1T9 Id. 

180 HUD Commentŝ  p. 4. 

181 55 Fed. Reg. 23,301 (1990). 

182 Id. at 63,293 (1990). 

183 Id. 

184 Id 

185 Id 

188 56 Fea. Reg..2931 (1991). 
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questions of law or the legality oflocal zoning 
or land use laws.'" However, the General 
Counsel retained the sole authority to make 
cause determinations in cases involving com­
plex facts or novel issues of law.'** 

Effective December 13, 1991, the power to 
make no cause determinations that had been 
transferred from the General Counsel and 
regional counsel tp the Assistant Secretary 
was redelegated to the regional directors of 
fair housing and equal opportunity.Thus 
HUD assigned the concurrent authority to 
find no cause to the regional fair housing 
directors, while the power to find cause for no 
cause) re.oted largely with the regional coun­
sels. Under HUD's reorganization effective 
April 15, 1994, "Reasonable cause determina­
tions in all cases referred to the assistant 
general counsels [forinerly regional counsels) 
in field location, including determinations in 
handicap and familial status cases, no longer 
require approval from the General Coun­
sel." The assistant general counsels have 
the authority to issue reasonable cause deter­
minations in all cases, except those involving 
complex or novel issues, or complaints involv­
ing the legality of local zoning or land use 
ordinances.'^' Therefore, while a complaint 
could be found to be meritiess at any point, a 
decision to find cause underwent added scru­

tiny. It is also important to note that, despite 
the broad authority delegated to tiie regional 
counsels, the GeneralCoiinsel always retains 
the authority Ito make determinations should 
he choose to dp so. 

Apparently to establish parallel checks on 
both cause and no cau.se determinations, the 
General Counsel subsequently affirmed the 
inherent right to reopen no cause determina­
tions made by regional counsels;"" the Assis­
tant Secretary, affirmed the inherent right to 
reopen nocause findings by the regional direc­
tors;"** and the Secretary delegated^ to the 
General Counsel the authonty to reopen no 
cause determinations made by the Assistant 
Secretary.'* Effective September 30, 1392. 
the regulatory changes were accompanied by 
a memorandum jointly issued th« same day by 
the General Counsel and the Assistant Secre­
tary that further clarified the delecations of 
authority.'** According to the memorandum; 

Effective immediately, all Determinations of .Nn 
Reasonabie Cause must receive the cnncurrenc^- -it 
counsel prior tn issuance. Regional OfTice Determi­
nations of No Reasonable ('ause will be r»vnew»ri 
by Regional Cojnsel and Headquarters Determi­
nations nf No Reasonable Cause w i l be reviewed 
by the Office of the Assistant Genera: Cnur.sei :-r 
Fair Housing. I , 

1H7 ^''C'»-''e»involvinKthclcTalityof!.Mal.on.nRorlandu.sela^^ 
.^nether reasonable cause ex.sU, pursuant to 42 USC. J .610r«.2.CM 198«i and 24 t r t ^ ^ ^ l Z Z l 

1«8 .56 Fed! Red. 2931(1991). 

I«9 37 Fed. Reg. ?96( 1992). . 1 

190 HUD D.mmunU, p. 4. 

191 .See Ibid., p. ,5̂  

192 Ibid , p. 5. 

193 .57Fed. RcK. 45.()«6(1992). 

194 Id. at -t.S,06«. 

196 /d.:at 4fi,39«. 

tun',"^ M ^ " " ^ a^d G.,rdcn Mansfield. Assistant SecreUry .̂ or Fur Housing snd F.^4i Op-,,. 
lumty. MemorsHum -^^ Rejponal C«un«.ll,l.„d All RegK^nsl Directors of FHEO, RE: .V. .^U^^a-tTCu,^. 
tem inations under t'w Fair Housing Act. Sept. 30, 1992, - =^.^a»cit<.suM ue-
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In all cases in which the Regional Director of FHEO 
or the Director of Investigations in.Headquarters 
FHEO proposes to make a determination of No 
Reasonable Cause, the determination and the in­
vestigatory record will be submitted to the Re­
gional Counsel or the Office of C^neral Counsel for 
review and concurrence. 

The memorandum states that counsel has 5 
working days to concur in or reject a determi­
nation, and that failure to provide comments 
will be deemed as concurrence. When FHEO 
officials disagree with counsel, the Assistant 
Secretary and the General Counsel will re­
solve the matter. 

On Augiist 5, 1994, several months after 
the reorganization of HUD, the Secretary 
transferred the authority to find cause firom 
the General Coimsel (and the deputy general 
counsel) or his designee to the Assistant Sec­
retary for Fair Housing and Equal Opportu­
nity and the Deputy Assistant Secretary for 
Investigations and Enforcement, effective im­
mediately.'° '̂ This change was modified on 
September 12, 1994, when the Secretary is: 
sued a technical-correction requiring the con­
currence of the General Counsel in the As-
sistath Secretary's decision.'̂  

However, HUD still did not make provis­
ions for formal appeals to the General Counsel 
by complainants dissatisfied with a no cause 
finding. In issuing the original regulations in 
January 1989, KUD observed that 

The stamte does not contemplate a review of the 
reasonable cause detennination... .HUD believes 
that it is significant that the Act does not specific­
ally provide for an appeal of the reaaonable cau8« 
determination, particularly where such procedures 
are specified within other aecticns. (See section 
812(h), which provides for Secretarial review of the 
ALJ's initial decision.) Moreover, HUD believes 

that appeals 6f the detennination of reasonable 
cause would be contrary to the legislative history 
ofthe 1988 Amendments, which supports the expe­
ditious resolution of complaints. 

HUD notes that the failure to provide for the review 
ofthe reasonable cause determination will not pre­
clude an aggrieved person from filing a civil action 
under section 8̂ 13 of the Act."® 

No doubt the low number of cause findings 
gave rise to the concems about how decisions 
were made within HUD. In 1990 HUD issued 
67 cause deterininations, or 1.9 percent ofthe 
complaints closed; in 1991, 149 cause letters 
were iissued, of 2.9 percent; ih 1992.156 cause 
letters were issued, or 2.4 percent; and 1993, 
211.cause letters were issued, or 3.3 percent 
of compiaints closed.^ If the administrative 
closures are subtracted from the total re­
ceived, the figures increase somewhat as time 
goes on. In 1990, the rate is 2.7 percent; in 
1991,4.2 percent; in 1992,3.8 percent; and in 
1993, 5.2 percent (See table 3.2.) 

The figures for no cause findings are 
higher. In 1990 no cause findings were issued 
in 364 cases, or, 10.4 percentof all closed cases 
and 14.9 percent of cases not closed adminis­
tratively. In 1991, 930 no cause letters were 
issued, representing 17.8 percent and 26.5 
percent of all closed cases and cases not closed 
administratively; in 1992,1,278 no cause let­
ters were issued, or 20.9 percent and 30.9 
percent; and in 1993, 1024 no cause letters 
were issued, or 16.1 percent of all closed cases 
and 25.3 percent of cases riosed administra­
tively. (Many eases were carried over; see 
below.) (See table 3.3.) 

197 5 9FedReg. 39,955-56 (amending 24 C F R. } 103.335, §103,400, and 4103,406). 

198 fd at 46,7S9T«0 (amending 24 C.F.R. }103.400 and {103.405). 

199 24 CJ.R. Ch. L Subch. A, App. I >t 961 (1993) (Preamble Co Tmal Rule Impiementing Fair Housing Amecdmenu 
Act of 1988). I 

200 .All csmplaint statistics are derived from the HUD Title VIII Database. 
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Another way to examine closures is to see 
how long they take. Administrative closures 
of cases filed in 1990 took an average of 170 
days to process; 148 days for 1991 cases; 69 
days for 1992 cases; and 94 days for 1993. In 
contrast, cauie determinations took an aver­
age of 368 days for 1990 cases; 537 days for 

1991 cases; 604 days for 1992 cases; and 592 
days for 1993 cases. No cause findings were 
reached after an average of 174 days for 1989 
cases; 377 days! for 1990 cases; 386 days for 
1991 cases; 260|day8 for 1992 cases; and 203 
days for 1993 cases. (See table 3.4.) 
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T A B l E .3 2 

C o m p l j i n t s (;ios(.'d w i t h Cause F ind ings 

Year 
1990 
1991 
1992 
1993 

CauM findings 
67 

149 
156 
211 

% of al cases dosad 
1 1.9 

2.9 
2.4 
3.3 

% of casas dosad 
aitduding adnnin. dosuras 

2.7 
4.2 
3.8 
5.2 

Source: U.S. Departntant of Housing aitd Urban 
Oevetoprnenl. Tide VIII Database. 

T A B L E 3 3 

C o m p l a i n t s C l o s e d w i t h N o C a u s e F ind ings 

Year 
1990 
1991 
1992 
•993 

No findings 
364 
930 

1278 
1024 

%of al 
10.4 
17.8 
20.9 
16.1 

casas dosed 
% of cssas dosed 

axduding admin, dosures 
14.9 
26:5 
30.9 
25.3 

Source: U.S. Oeportmant of Housing and. Urban 
DavalopfTMrtt. Tida VIII Potabaae. 

T A B l f .1 4 

T inu ' l i rn ' ss df (^.isc I ' roc. i-ssiny hy (^lusi i ig ( 'a t t . ' i jory 

( A v e r a q i ; Nunib i .T of I Jays l 

Yaar AdmMstrativa dosuras Cause findings 
1990 170 368 
1991 148 ' 537 
1992 69 604 
1993 94 592 

No,causa findings 
377 

i 386 
260 

' 203 

Source: U.S. Dapartmant of Housir<g and Urban 
Development. Tida VIII Database. 
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4. Administrative Adjudication 

Pnor to the Fair Hoiising Amendments Act 
of, 1988 (FHAA), an individual complain-

/ant suffering fi-om housing discrimina­
tion that could not be conciliated by the U.S. 
Department of Housing and Urban Develop̂ ^ 
ment (HUD) and was not litigated by the 
Attorney General had no option but a private 
civil suit in U.S. district court. The 1968 Fair 
Housing Act restricted monetary recovery to 
actual damages, capped punitive damages at 
$1,000, and permitted an award of attomey's 
fees only to plaintiffs notable to bear the cost 
themselves. These limitations discouraged 
private parties or private counsel ft-om invest­
ing in a civil suit except in cases of egregious 
discrimination. 

To strengthen fair housing enforcement. 
Congress, tiirough the FHAA, created tiie 
framework for an administrative adjudicatory 
process in addition to the private right of 
action already available to aggrieved parties.' 
The FHAA also removed the limit on punitive 
damages and provided for attorneys' fees to 
tiie prevailing party, at the court's discretion. 
More important, it expanded the investigative 

powers of tiie Secretary of HUD and created a 
two-pronged mechanism for the governmen­
tal enforcement of fair housing righta. 

Legal Framework 
Once the Secretary issues a charge of hous­

ing discrimination based on a cause determi­
nation,̂  a complainant, a respondent, or an 
aggrieved person on behalf of whom tiie com­
plaint was filed may elect to have Uie case 
decided in a civil action iri U.S. district court." 
If no party elects to transfer the case to district 
court, the General Counsel will maintain an 
administrative proceeding* before an admin­
istrative law judge (ALJ) designated by the 
chief ALJ. ITie responsibiUties of the ALJ 
include conducting hearings, supervising all 
prehearing activities including discovery, 
dispoang of motions, and making initial deci­
sions. Although|the HUD Office of Adminis­
trative Law Judges (OAU) is administra­
tively a part of HUD, it is functionally 
autonomous. 

Once a charge lis brought by the Secretary, 
tiie FHAA requires the ALJ to commence a 

2 

3 

4 

5 

6 

7 

mittee Report). ^ ^ ^ '̂  '^•A-^ 2173.2174 (hereafter cited as FHAA House Com-

42 U.S.C. J3610(g)(2XA)( 1988). 

Id § .1612(a). For a fiirther discussion ofthe election, prccess. see chap. 11. 

24 CF.R. 5 103.410(c) (1393). 

42 U.S.C. } 3612(b) d988); 24 C.F.R. 5 104.100 (1993). 

24CF.R. j 104.110(aMj)( 1993). 

Id i 104.140. 

49 



hearing within 120 days, unless it is im­
practicable.* Under tiie FHAA, tiie prehear­
ing discovery must be conducted as "expedi­
tiously" possible within the 120-day time 
period, it. j must be completed 15 days prior 
to the ..earing date.̂  However, discovery also 
must be "consistent with the needs ofall par-
tics to obtain relevant eviderice.''" 

In addition to the time restrainte, the hear­
ing niust be "conducted at a place in the vidn-
ity in which the discriminatory housing prac­
tice is alleged to have occurred or about tp 
occur."" The conduct of the hearing must 
follow the Administrative Procedure Act 
(APA),and the presentation of evidence 
must be in accord with the Federal Rules of 
Evidence." Each party has the right to "ap­
pear in person, be represented by counsel, 
present evidence, cross-examine witnesses, 
and obtain the issuance of subpoenas."'* The 
ALJ may decide a case based only on the 
submissions of written evidence, if all ofthe 
parties waive their right to appear before the 
ALJ.'* 

A settlement agreement resolving the 
charge may bc submitted to the ALJ at any 

time prior to HUD's final decision in the ad­
ministrative proceeding." A settlement 
agreement must be signed by the parties, in­
cluding the aggrieved person and the General 
Counsel, and then serves as the basis for an 
ALJ decision/based on the agreed findings." 

In addition, during the course of the ALJ 
proceeding, the ALJ, upon request of either 
party or on the ALJ's own initiative, may 
request that: the chief ALJ appoint anotiier 
ALJ to conduct settlement negotiations." The 
settlement ALJ may be ordered to preside 
over the negotiation ofall ofthe issues in the 
case, or the order may limit the scope of the 
negotiations to specified issues.'" The regula­
tions do not stipuJate the precise timefirame in 
which the settlement ALJ must conduct the 
negotiations, but do state that the order ap­
pointing the ALJ will specify when the settle­
ment ALJ must report to the chief A L J . ^ In 
addition, the, negotiations may not unduly 
delay the cominencement ofthe hearing.*' 

Under the regulations, the settlement ALJ 
convenes and ,presides over conferences and 
negotiations between the parties, and 
assesses thê  practicality of a potential 

8 42 U.S.C. 5 3612(gXl)(1988). If the hesritiB cannot begin on time, the A U is statutorily required U. notify aU the 
parties in wntmg as to the reaaon for the delay. / i j -ao 

9 /rf.i3612(dXl)(1988);24C.F.R.5 104.500(b)and(e)(1993). . 

10 42 U.S.C; §3612(dXl) (1988). 

.11 24 C.F.R. }104.700*^)( 1993). 

12 W. 5,104.710. 

13 Id. i 104.730. 

14 42 U.S.C.} 3612(c) (1988). . 

15 24 C.F.R. 5 104.720(1993). 

18 Id i 104.925. 

n 'Id 

18 Id. i 104.620. 

19 /rf. 

20 I d i 104.620(a). 

21 Id i 104.620(c). 
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settlement." The settlement ALJ must report 
to the chief ALJ describing the status of the 
settlement, assessing the likelihood of agree­
ment, and recommending termination or con­
tinuation of the negotiations.̂  However, the 
chief A U must make the ultimate dedsion to 
terminate negotiations after consultation 
with the settlement A L J . " 

Once a hearing is completed, the ALJ is 
statutorily directed to issue findings of fact 
and conclusions of law within 60 days unless 
it is impracticable.^ This initial dedsion is 
subject to review by the Secretary before it 
may be considered the final decision. If the 
ALJ finds in favor of ithe respondent, the ALJ's 
initial decision dismisses the charge, and 
HUD must publicly disclose the dismissal.^ 
However, if the ALJ finds in favor of the 
aggrieved party, he or she may award compen­
satory damages, injunctive relief, dvil penal­
ties, and/or any other appropriate relief." 
Civil penalties are limited to $10,000 per re­
spondent for a first offense,̂  $25,000 for a 

second offense,̂  and up to $50,000 for a re­
peat offender.̂  ALJs have no authority to 
award punitive damages, and attomey's fees 
may only be awarded tb the prevailing party 
(other than the United States) after the initial 
dedsion becomes final.^' 

The Secretai7 may; eview any initial ded­
sion of an ALJ and serve a final dedsion 
within 30 days of the issuance of the initial 
ALJ dedsion; otherwise the initial order be­
comes the final and enforceable dedsion ofthe 
agency.̂ * This process provides the Office of 
General Counsel (OGC) with ita only opportu­
nity to appeal an adverse initial ALJ ded­
sion.^ Underthe APA the Secretary on review 
has broad discretion to take any action sup­
ported by the record, and is not bound by any 
finding or conclusion of the ALJ.** HUD is 
required to make public disclosure of each 
final decision."** 

Any party aggrieved by a final order in an 
administrative proceeding may obtain judi­
dal review of that order by filing a petition for 

22 Id. 5 104.620fbXl). 

23 Id. § 104.620(bX2). 

24 Id. i 104.620(c). 

•a 42 U.S.C. § 3612(gX2) (1988... If the decision cannot be made within this time penod. ihe AUi . , statutorily required 
to notify all the parties in wnting as to the reason for the delay. 

28 W. 5 3612(gX7). 

27 24 CF.R. 5 104.910(b) (1993'-. 

28 W. 5 104.910(bX3XiXA). ' 

29 Id 5 l{)4.910(bK3XiXB). The previous offense must have been adjudicated during the j-year period preceding the 
nling of the current charge. 

10 Id 5 104.910(bX3XiXC). The pnor offenses must have been adjudicated dunng the 7.vear penod preceding the filing 
of the current charge. , - i- s 

31 42 U S.C. }3612(p)(198fl); 24 CJ.R. 5 104.940(1993). 

32 42 u s e . } 3612(hX 1) (1988): 24 C.F.R.,} 104.930ra) and (h) (1993). For . fimher discussion ofthe SecreUry review 
process, see chap. 10. 

33 "CommentsoflheDep«rtmeniofHousmgandUrbanDevelopment.-accompanying 
Secreury. U.S. Department ofHousing and Urban Development to Maiy Frances Berry, Chairperson. U.S. Com. 
mission on Civil Rights. June 9. 1994, p. 5 (hereafter cited as HUD Comments). 

34 5 U.S.C. J 567(1988). . , , 

35 24 C.F.R. } 104.930(0(1993). 
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review in an appropriate U.S. court of appeals 
within 30 days after the order is entered.̂  
Although HUD serves as a party to the admin­
istrative proceeding,̂ ^ the General Counsel 
may only appeal an adverse initial dedsion of 
an ALJ to the Secretary!"** Once an initial ALJ 
dedsion becomes the final dedsion of the Sec­
retary, the General Counsel must defend that 
position, even where the final dedsion is ad­
verse to the complainant and contrary to the 
litigation position taken by HUD's OGC at the 
hearing.̂ ^ The final decision becomes the po-. 
sition ofthe agency which the Federal Govern­
ment, represented by the U.S. Department of 
Justice (DOJ), must defend in any subsequent 
appeal.*" 

If no petition for judicial review is filed 
within 45 days, the ALJ's decision will be 
conclusive in any fiiture enforcement proceed­
ings.*' The final order may be enforced either 
through a petition by HUD to the appropriate 
U.S; court of appeals for appropriate tempo­
rary relief or restraining order,** or through a 
private proceeding ir'itiated by anyone enti­
tled to relief under the order.*̂  

Interventions 
If the complaint proceeds in the adminis­

trative forum, HUD files a charge seeking 
relief from, the respondent for tiie aggrieved 
party ancl 'vindicating the public interest.** 
Because HUD is responsible for representing 
the interesta of both the aggrieved party and 
the Federal! Govemment, the FHAA allows 
any aggrieved person to intervene as a party 
to the proceeding.** The legislative history 
indicates that Congress intended for the par­
ties to a HUD proceeding to have all of the 
rights granted under the APA and added the 
right of intervention as an additional proce­
dural safeguard for aggrieved persons.*̂  Ac­
cording to the preamble to the regulations, 
HUD did not expand the classes of persons 
permitted'to intervene beyond aggrieved per­
sons primarily because of the . statutory time 
limits on the issuance of administrative deci­
sions.*̂  However, other persons who are not 
parties to the proceedings may file amicus 
curiae briefs at the discretion of the ALJ.** 

The regulations provide that the ALJ shall 
permit an intervention if the intervener is 
either the aggrieved person on whose behalf 
the charge is issued, or an aggrieved person 

38 ,42U.3.C.§3612(i) (1988); 24 C.F.R. 5 104.960(a) (1993). 

37 24 C.F.R. 5 104.200(aXl)(1993). 

.18 HUD Comments, p. 5. ' 

39; Ibid. 

40 Ibid. 

' • . • I • 
41 42U.S.C:5 3613(1)(1988);24C.F.R.J 104.960(b) (1993). 

42 42 U.S:C. 5 3612(jXl) (1988); 24 C.F.R. J 104.965(a) (1993). 

« 42 U.S.C. 5 3612(m) (1988); 24 C.F.R. J 104.966(b) (1993). ' 

44 24 CF.R. § 104.200(aXl)( 1993). 

45 42 U.S.C. 5 3612(c) (1988). 

48 FHAAHouseCommitteeReport, p. 36,1988U.S.C.CAJf2197. 
47 24 C.F.R. Ch. L Subch. A. App. I, 911,966 (Preamble Co Final Rule Implementing FaU Housing Amendments Act" 

ofl988). ' ~ ~ , ' 
48 /rf. 5 104.200(c). 
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with an interest in the property or transaction 
involved in tiie charge.*" If the charge was not 
filed on behalf ofthe aggrieved person seeking 
intervention, then the intervener must dem­
onstrate that the disposition of the charge 
may impair or impede his or her ability to 
protect that interest." If the aggrieved 
person's interests are adequately represented 
by the existing parties, tiien the ALJ will deny 
the intervention reqiiesL*' 

Although the statute places no time con­
straints on the filing of an int<>rvention, HLTD 
requires an aggrieved person to file a timely 
request.̂ * A request will be considered timely 
if filed within 30 days afler the date the charge 
was filed by HUD." In response to sugges­
tions fi-om commenters, the HUD regulations 
do not impose an absolute deadline for inter­
ventions. HUD allows aggrieved persons to 
file ^fler the 30-day period "to ensure that 
aggrieved^ persons will not be unnecessarily 
excluded frorn a proceeding."** In determining 
whether or not to permit an intervention, the 
ALJ may consider the stage and progress of 
the litigation, when litigation is sought, the 
reasons for any delay in seeking intervention. 

and the prejudice to the other parties if inter-
, vention is permitted.'̂  

The right tO| request an intervention in an 
administrative proceeding beyond the 30-day 
limitation is significant because it may allow 
aggrieved persons who are not parties to the 
proceeding to intervene and appeal the final 
dedsion of the; agency.* Under tiie regula­
tions, aggrieved persons who are not parties 
may not appeal the final decision of the 
agwicy, even if they are adversely affected by 
it. ' Further, ah aggrieved person who is not 
a party to the proceeding cannot rely on PIUD 
attorneys to appeal an adverse final dedsion 
ofthe agency, since that dedsion by definition 
is the final decision of the Secretary, and, 
therefore, of HUD itaelf The Secretary cannot 
be aggrieved by his own final decision." 

In one case, HUD v. Downs, ALJ Cregar 
permitted an intlervention after the initial ad­
ministrative decision becamis final.^ Al­
though the interyention was filed far beyond 
tiie 30-day tiireshold, the ALJ stated that the 
intervention was still timely and necessary to 
avoid prejudicing tiie. public interest" ALJ 
Cregar found that the complaihante both met 
the threshold requirements of having an 

49 Id. i 104.200(3X3). 

50 Id. i 104.200(aX3Kii). 

51 Id 

52 Id. 5 104.430. 

53 Id. 

1 9 ^ ' ^ ^ ' ^ ^ ^^'^ Implementmg Fair Housing Amendmenu Act of 

56 /rf^h. I. Subch. A, App. I at 966 (1993) (Pre^nble to Final Rule Implementing Fair Housing Amendments Act of 

" lFairHousmg.F.irLending(P.H) 

57 24C.F.R. 5 104.950(a) (1993). 

58 HUD Comments, p. 5. 

59 HUD V. Downs. 2 Fair Housing-Fair Lending (P.H) 1 26.017 (HUD A U Nov. 22 • 1991). 

80 Id. at 25,235. 
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intere.st in the transaction and claiming to 
have been injured by the respondent's alleg­
edly discriininatory actions.*' 

A U Cregar found that the interyenors' in­
teresta diverged fi-om the Secretary's when 
the General Counsel declined to appeal the 
adverse initial decision of the ALJ to the Sec­
retary.''* ALJ Cregar emphasized that ag­
grieved persons should not be required to in­
tervene at an earlier stage in the proceeding 
simply to preserve a right to appeal which 
they may not need.** Instead, representation 
by HUD adequately protecta the righta of ag­
grieved persons and keeps the costa of litiga-

<tion low for the complainant, unless HUD 
takes a position with which the aggrieved 
persons do not agree, such as deciding not to 
appeal the initial decision.^ 

Two months after Downs, ALJ Andretta 
denied a motion to intervene that was filed 
before the Secretary finalized the ALJ's initial 
dedsion.^ Although this motion to intervene 
occurred at ah earlier stage in the process 
than the motion in Downs, ALJ Andretta 
found that the request was not timely, stating 

that the complainant had ample time to retain 
private counsel earlier in the proceedingŝ * 
Furthermore-, although the complainant 
stated that her interesta may diverge from the 
government's,,ALJ Andretta stated that "Not 
only does she fail to state what this diversion 
of interest is, but she also fails to .state what 
may cause such a diversion at some later 
date."*̂  Howeyer, the Secretary did grant the 
intervention upon review." 

Since only two fair housing cases have ad­
dressed tiie issue, it may be premature to 
determine whether the ALJs will pemm-
sively allow interventions, as inDowns, or will 
require a more definitive showing of timeli­
ness and divergence.̂  However, according to 
some advocacy groups, the mere existence of 
OGC's discretion to appeal an adverse initial 
ALJ decision to the Secretary, and HUITs 
simultaneous representation of both the com­
plainant and the public interest appear prob-. 
lematic for complainanta.^° Furthermore, as 
noted above, HUD cannot appeal adverse final 
agency decisions to Federal court 

61 W. '̂ •' ' •• . 

62 w. . . : 

53 frf. at 25,236. 

54 /rf. , 

65 HUDv. Holiday Manor Esutes Club, 2 Fair Housing-Fair Lending (P-H) 125,022 iHUD ALJ Jan. 21,1992), W -
ified. set aside, and intervention granted. 2 Fair Housing-Fair Lending (P-H) 1 25,027 (HUD Secretary Mar. 23. 
1992) (final decision). , -

66 HXn) V. Holiday Manor Esutes Club, 2 Fair Housing-Fair Lending(P.H) 126,022, ac 26,271 (order denying mooan . 
to intervene). 

87 /rf. , 

68 HUD V. Holiday Manor Estates Club, 2 Fair Housing-Fair Lending (P.H) ̂  25,027, at 26,297-98 (final deciaceji 

69 ALJ Andretta did note that in interpreting >ules of procedure for applicatioii to a given caae, where there ia littia 
or no precedent yet established, guidance is provided by the corresponding section of the Federal Sales of Civil fto-
cedure and (Flederal case law.*/rf. at 25,271. ' i 

70 HUD Complainants Cover Uncertain Legai Terrain with Intervention Efforts 1 Fair Housing-Fair Lending (P-H) 
vol. 7, no. 9,19.2, p. 4 (Mar. 1,1992). According to HUD. OGC has become more aggressive in using the Secntay 
review process tb prevent A U initial decisions that are adverse to compUinanta from becoming the fui<l ( 
of HUD. HUD Comments, pp. 5-6. I 
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Shortly after both decisions, HUD issued 
two model letters for lise by the regional of­
fices informing complainanta of tiieir right to 
mtervene in tiie administrative proceeding '̂ 
One letter informing complainanta of their 
nght to mtervene is mailed after the initial 
ALJ decision, butbefore tiie Secretary review 
penod has expired." More recently, HUD de­
signed anotiier model informational letter 
which IS issued to complainanta at tiie end of 
the election period and prior to the commence­
ment of tiie AU hearing. This model letter 
explains that the HUD trial attomey will 
fully represent your interesta and the 

government's interests, unless they conflict 
witii each otiier: Therefore, you may wish to 
intervene to enable you to assert your inter­
esta in the event of such a conflict."" 

Appointment of ALJs 
^ministrative law judges ai-e appointed 

by HUD pursuant to tiie APA.̂ * Unlike dis­
trict court judges who are presidentially ap­
pointed witii tiie advice and consent of the 
benate, administrative law judges are corn-

petitively selected by tiie Office of Personnel 
Management ̂ (OPM) based on their writing 
ability and experience in administrative liti­
gation, together witii such factors as veteran's 
preferences.̂ " OPM evaluates and ranks can­
didates for a general pool of AUs, regardless 
of their experiences in particular fields of 
law. Agendes, such as HUD, may appoint as ̂  
many AUs from OPM's list of "eligibles" as 
are necessary to conduct proceedings for the 
department." 

To limit undue agency influence, AUs are 
assigned cases in rotation^* and cannot "be 
responsible to or subjert to tiie supeirision or 
direction ofan employee or agent engaged in 
tiie performance of investigative or prosecut­
ing fimctions of tiie agency,-̂  Additionally, 
AUs generally cannot "perform duties incon­
sistent with their duties and responsibilities 
as admmistratiye law judges."*" OPM is re­
sponsible for establishing tiie qualifications, 
pay, and removal (in most cases) of AUs *' 
and seta the salaries for AUs irrespective of 
any agency ratings or standards.*̂  AUs are 
tenured employees who may be removed or 
disciplined only for good cause established ' 

" . ^ S ^ / ^ X ^ r S ^ " " " " - Cases. 1 Fair Housing-Fair landing (P.H) vol. 8, 

72 Ibid. 

73 Ibid., pp. 8-9; HUD Comments, altachmentl. - -

74 5 U.S.C. 53106(1988).' 

75 W } 1305; 5 C.F.R. 55 930.203(0 and 930.203a (1993). 

78 With OPM approval, agencies may also select AUs hv . . u 
5930.203a(1993).Selectivecertificat.on.l"wTthlTgelu>'^^^ " -« . i5« . ion. ' 5 C.F.R. 
out regard to their rank in the general pool of OP^I e l ^ l r t l l ^ ' 
^"'^"•P'rformanceE^aluatu^andPr^tionl^n^^^^j^^ 
'ty. 54 Geo. Wash. L. Rev. 591. 593 n.9^) ' ''^'^''''^''^'^'^ 

77 5 U.S.C. 5 3105 (1988). 

78 /dL 

79 /rf. 5 554(d)(2).' 

K Id 5 3105. 

«« Id 55 3105, 7521. , 

82 Id 5 5372. 
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and determined by the Merit Systems Protec­
tion Board."^ Agencies are explicitly pre­
cluded from either rating the performance of 
the A U or implementing any performance-
based removal actions."* 

Implementation 
Nature of Cases Reviewed 

Table 4; 1 shows the breakdown of charges 
brought by HUD through November 4, 1993. 
The table describes the nature of discrimina­
tion and whether or not one party elected to 
hiave the case brought by DOJ in U.S. district 
court As the numbers indicate, the vast ma­
jority of charges relate to family status dis­
crimination. There is no significant diflFerence 
between the percentages electing and not 
electing judicial action for each type of dis­
crimination.'*'' 

Ofthe charges brought, a very small num­
ber have resulted in final decisions, as shown 
in table 4.2. The breakdown by basis of cases 
reaching decision roughly approximates the 
breakdown by basis of charges brought.The 
FHAA, enacted after some 20 years of enforce­
ment of the original Fair Housing Act, added 
two protected classes of victims to its cover­

age, but did not significantly change the pa­
rameters of illegal behavior. Accordingly, 
many of the cases examined simply take their 
place within the existing body of law. Many of 
the examined cases present factual disputes 
over issues such as ownership and the verac­
ity of statements made by the parties, rather 
than disagreem'enta over the rule of law. Al­
though some of these cases present legal ques­
tions, the questions often arise directly from 
the original (1968) statutory language and 
simply reflect the ongoing evolution of dvil 
rights law. 

A survey of the cases arising since 1989 
reveals that the race discrimination cases 
tried before A U s represent the types of dis­
crimination that have existed since the pas­
sage ofthe initial Fair Housing Act The cases 
examined generally involve refiisals to rent or 
sell, harassment, or the eviction of an existing 
tenant on the basis of the race of the tenant 
or the race of his or her guest(s).*' Few if any 
legal issues of any novelty are present; each 
case fociises on whether an adverse action had 
occurred iri fact,|and/or whether the reasons 
oiTered by the respondent for his or her con­
duct are legitimate or pretextual. 

Higher profile race discrimination claims 
have proceeded ih district court, and generally 

83 /d. 5 7521(a). 

84 Id 55 4.'101(2)(D», 4302, 4303; 5 C F R. 5 930.211 (1993). 

85 This report examines both charges and decisions as feasible. First, it incorporates flndings from examining the HUD 
final decisions in 45 cases that have been released and published in the Fair Housing-Fair Lending Reporter (Pren-
tice.Hall). Sea>nd, all available FHAA Federal district court and appellate dediions issued between MAT. 2,1989 
I the efTective date of the FHAA), and Dec. 6,1993, were examined. DeUiled analysis was restricted to caaes alleging 
private discrimination. Finally, all HUD secretarial reviews and final deciawns of ALJ initial decisions through 
February 4.1994, were included. In addition, the report eumines all HUD charges filed through November 4,1993. 

/ All multiple charges .filed concurrently against the some respondent or respondents have been counted as otte 
charge for purposes of this discussion. 

86 See. e.g.,mn} v. Narlis, 2 Fair Housing.Fair Lending (P-H) 1 25,003 (HUD A U SepC 11. 1990). 

87 HUD V. Jerrard. 2 Fair Housing-Fair Lending (P-H) 1 25.005 (HUD ALJ Sept. 28, 1990). 
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HUD ChorcjLs, by lU-ctt.'d I oriim and Udsis 

B M i S DOJ HUD 
Race 52 30 
Handicap 47 24 
Sex 7 4 
Family status 180 132 
National origin 4 2 
Religion 1 
Retaliation 3 4 
Combination 15 9 
Total 309 205 

Source: U.S. Oapanment of Housing and Urban 
Developnwnt, Office of Administrative Law Judges. 

TABLE 4 2 
Disposition of HUD Charges by Basis 

Total, 
82 
71 
11 . 

312 
6 
1 
7 

2 ^ 
514 

Basil 
Race . 
Handicap 
Sex 
Family status 
National origin 
Retaliation 

Decided 
11 

5 
1 

24 

1 

Settled 
12 
13 

2 
91 

2 
1 

Ponding' 
7 
6 • 
1 , 

17 

2 

Totd 
30 
24 

4 
132 

2 
A 

Combination 3 4 2 : Q 
Total 45 125 35 205 

Source: U.S. Oapartmant of Housing and Urban 
Development, Offica of Administrative Law Judges. 

' As of Mar. 16, 1994. these charges were still 
perxiing in the adminiatrativa forum. 



with private counsel. In addition to the cus­
tomary claims just described, these high-
profile cases have addressed the responsibil­
ity of real estate brokers,^ insurers,*" 
appraisers,^ and even elevator repair compa­
nieŝ ' for the subtler manifestations of dis­
crimination found in society. These cases fre­
quently raised questions ,of liability for 
apparent discriminatory effects without clear 
proof of discriminatory animus—questions 
which courts treatf d with great caution. 

Few disability-based charges have been de-
cided by an ALJ. Of these, one concems the 
obligation of a housing provider to accommo­
date a disability by reserving a parking 
space;^ one, a refusal by developers to sell to 
a group home;̂  and one, the alleged harass­
ment of a tenant with AIDS.^ Once again, the 

more legally complex cases have been decided 
in distnct court.* 

As noted, the m^ority of HUD charges 
brought in the!period examined complain of 
familial status discrimination. Some of'these 
cases involve refusals to rent to Isu'ge fami­
lies,^ or evictions in which the issue i'j 
whether the apartment was in fact available, 
or whether the| respondent had a legitimate 
nonpretextual reason for taking the action."^ 
These cases, and the disability-based charges, , 
fit easily into the existing body of fair housing 
and civil rights law, and have raised few new 
issues merely because of the new bases of 
discrimination.^ 

Timeliness 
By statute, HUD is required to provide 

administrative hearings within 120 days of 

88 ' Village of Bellwood v. Dwivedi. 896 F.2d 1321 (7th Cir. 1990); City of Chicago v. Matchmaker Real Estate Sales Ctr.. 
2 Fair Housing-Fair Lending (P.H) 1 1 '.6£3 (N.D. 111. Nov. 7, 1990), affd m part, reud in part. 982 F.2d 1086 (7th 
Cir. 1992), cert, denied. Ernst v. Leadership Council for Metro. Open Communities, 113 S. Ct. 2961 (1993). 

89 NAACPv.AmericanFamilyMut. Ins. Co., 978 F.2d 287i7th Cir. 1992), cert. ctou«d. 113 S. Ct. 2325 (1993). 

90 Steptoev. Savings ofAm:. 800 F.Supp. 1100 (N.D..Ohio 1992). | 

91 Clifton terrace Assoos. v. United Technology Corp.. 1989 U.S. Dist. LEXIS8787 (D D.C. July 27,1989), summ. judg­
ment granted, dismissed. 728 F.Supp. 24 (DD.C. ISWlafTd in part, vacated in part.92'3F.2d714 (D.C. Cir. 1991). 

92 HUD V. Dedham Hous: Aoth., 2 Fair Housing-Fair Lending (P-H) 1 26,016 (HUD ALJ Nov. 15.1991) (initial deci­
sion and order), remanded. WJDALJ No. 01.90-042401 (HUD Secretary Dec. 13.1991) (remand order) (without de­
termination on the meriu). 2 Fair Housing-Fair Lending (P-H) 125,023 (HUD ALJ Feb. 4,1992) (initial decision 
on remand and order). 

93 HUD V. (ieorge. 2 Fair Housing-Fair Lending (P-H) 1 25;010 (HUD ALJ Aug. 10,199i). 

94 HUD V. Williams, 2 Fair Housing-Fair Lending (P-H) 125,007 (HUD ALJ Mar. 22, 1991). 

96 . S K , e.g.. United States v. Southem Management (kirp^ 966 F.2d 914 (4th Cir. 1992) (defining handicap in the. 
context ofdrug and alcolwl addictioa),Bii< sire HUD y. Hansen. HUDALJNo. 09;91-2048-3 (HUD ALJ Apr. 28.1993) 
(consent order) (Secretary-initiated test case for interpreting the FflAA aocesaibiUty guide liiies). HUD emphasizes 
that it 'developed an innovative approach to resolvingcomplainta involving buildings that were subject to tbe FHAA 
design and construction requirements but which were already constructed in a manner that was not in complianoe 
with those requirements.* S K HUD Commcnta, p. 7. 

96 Eg.. HUD v. Morgan. 2 Fair Housing-Fair Lending (P-H) 125,008 iHUD ALJ July 25,1991), a/Td in part, rev'din 
part. Secr^ary of HUD O.Morgan. 66 FMdUSmbih dr. 1993). 

97 E-g., HUD V. Hacker. 2 Fair Housing-Fair Lending (P-H) 1 28,038 (HUD ALJ Dec. 2,1992). 
1 1 

98 HUD stresses that 'many of the'cases which have come to beai lag do involve legal issues of real aignificaoce. HUD 
decisions have been particularly instrumental in protecting tbe rights of families with children and persons with 
disabilities.* See HUD CommenU, p. 6. 

58 



bringing charges, and ALJs are to issue opin­
ions within 60 days of the completion ofthe 
hearing. In all but six cases to date, the 120-
day limitation was met. One delay was ex­
plained in the decision as due to settlement 
negotiations.** and one delay was explained 
due to respondent's health problems."" The 
remaining four delays were less than 30 days 
each and were not explained, but were evi­
dently not at issue.'°' Likewise, the 60-day 
requirement was met in all but two cases. In 
those cases decisions were issued within 65 
days. The noted delays are de minimis and 
the progress ofthe cases remarkably efficient 
by comparison with civil litigation. The effi­
ciency ofthe ALJs is in noted contrast with 
HUD's delay in processing compiaints as 
discussed above, even allowing for the com­
mensurate difficulties of conciliation and in­
vestigation. 

Novel or Difficult Issues 
Although the cases to date have generally 

involved familiar issues, some cases have 
raised issues of first impression, either be­

cause ofthe new FHAA provisions or because? 
parties contested the manner in which old 
provisions shoulid be applied to the nowly cov. 
ered situations. For example, since the begin-
ningof the FHAA period. HUD has conducrH 
extensive litigation on the eligibility of com­
munities to qualify as housing for older per­
sons exempt from the prohibition on family 
status discnmination.'™ This is a politically 
powerful issue,because thousands of com­
munities, ranging from retirement villages lo 
mobile home parks, practicea family status 
discrimination prior to the FHAA: The FHAA 
permits family status discrimination only in 
communitie- restricted to, and focused on the 
needs of, older persons.'"'' A succession of 
early ALJ cases have successfully established 
HUD's view that the exemption is a narrow 
one placing the burden of proof on the commu­
nities claiming the exemption] 

Despite administrative decisions providing 
that communities of older persons must meet 
the requirements for exemption from the fa 
milial status provisions of the act at the time 
of a discriminatory action for the action to be 

9tf HUDv,Leiner,2FcjrHou»ing-FairLendingiP.K)1,2h,021,atn.l(HUDALJJan.3, 1992). 

lOu HUD v. Jancik, 2 Fair Kousing-Fair Lending (P-H) 1 "5,068 (HUD ALJ Oct. 1; 1993). 

101 HUD V. NeUon Motiio .Home Park. 2 Fair Housing-Fair Lending (P-H) 1 25,063 (HUD A U Dec. 2, 1993)- HUD v 
Paradise Gardens, 2 Fair HousiD-;.Fair Lending (P-H) 1 25,037 (HXTOAU Oct. 15, 1992); HUD v Frisbie 2 Fair 
Hous.ng.Fa.r Lending (P.H) 125.0.30 (HUD A U May 6.1992); HUD v. TEMS Ass'n. 2 Fur Housing.Fair Lending 
(P-H) 125,028 (HLTD A U Apr 9. 1992). 

102 HUDv.Lewis,2FairHou8ing-FairLending(P-H)125,035(HUDAUAug ?7,>1992);HUDv Lashley 2FairHou.. 
-ing-Fair Lending (P-H) 1 25,039 (HUD A U Dec. 7. 1992). ' 

1,1992) (mobile home park): 
HUD v̂  TEMS Ass n, 2 Fair Housing.Fair Lending(P.H)^ 26,028(HUD A U Apr.' 9, 1992){plannedcommunity of 
single-family homes); HUD v. Murphy, 2 Fair Housing-Fair Lending (P.H) 1 26,002 (HUD A U July 13 199<)> 
(mobile home park). . . . . 

IM For instance, the correspondence fUe provided by HUD containsa number of letters of inquiry from members of Con-
. gress and protests from their constituents. 

106 42U.S.C. J3607(bXl) and(2)(1988). 

108 See. e.g.. HUD ^̂  Murphy, 2 Fair Housing-Fair Lending (P.H) 125.002 (HLT) A U July 13,1990). In iu commt nu 
on this report, HUD emphasized that the Murphy case set the tough standaH for qualification for the housmg for 
c L ? ^ " '"""P'""^ 'h* decision has been followed in subsequent administrative and judicial deosions 
See HUD Comments, p. 6. 



legal, at least one Federal district court ruled 
otherwise. The court, wh ile finding that the 
existing policies and procedures ofthe com­
munity qualified it for the "over 55" exemp­
tion never addressed the Issue ofthe timing 
of the discnminatory action, which occurred 
pnor to the adoption ofthe requisite policies 
and procedures."* On appeal, the 11th circuit 
reversed and remanded the district court's 
decision, in part because the A U failed to 
consider that the age verification procedures 
used to restrict the housing to older persons 
were not instituted until after the discrimina­
tion occurred. 

With some exceptions noted here and else­
where, AUs to date have not been called upon 
to answer truly novel questions, or to synthe-
sizea body of law not previously analyzed for 
that purpose. Instead, the primary challenge 
ofthe A U s has been to establish a body of case 
law implementing and enforcing the rHAA 
and its regulations, both new and old, against 
a body of pervasive behavior that had not been 
previously subject to fair housing restrictions. 

The difficulty and importance of this task 
IS in translating universal rules into particu­
lar decisions. For example, AUs must decide 
whether the words "adult community" convey 
a preference against families with children '"̂  
and whether restricted pool hours for children 
discriminate in die teiins and conditions of 
housing. ' The AUs appear simultaneously 
to give genuine consideration to the argu­
ments ofthe respondents; and yet in the end 
to reaffirm a strict interpretation ;f the lawi 

Quality and Persuasiveness of 
Reasoning 

Becausje A U hearings are conducted with­
out a jury; the AUs, as triers of fact, meticu­
lously detail the facts of each case, and tend 
to restrict their decisions to the particular 
situations|at hand, rather than issue broad 
conclusions of law. In general, AUs take com­
parable if not greater care to justify each res-
o.ution of disputed areas of fact than Federal 
judges. In the decisions reviewed, AUs have 
discussed explicitly evidentiary contradic­
tions; have: identified the existence of corrob-, 
oration or the nonexistence of expected corrob­
oration; have stated their individual, beliefs 
about plausibility; and have made credibility 
determinations with explicit reference to tes-
timonial.contradictions, mannerisms, etc. In 
addition, AUs cite testimony, sometimes at 
length, tojustify credibility determinations. . 

Since the; actual motivation ofthe alleged 
wrongdoer is an important, but usually ob­
scure, question in fair housing litigation, liti­
gators must resort to proving disparate treat­
ment or disparate impact. Therefore, the 
proper allocation of burdens of proof and per­
suasion are critical. The decisions reviewed 
suted the burdens consistent with precedent 
and appeared to observe them. 

These A U decisions are readily review­
able., Unlike !some trial court opinions that 
:Tiake credibility determinations and resolve 
questions of disputed fact without explaining 
the underlying evidence,"^ the reasoning of 
these AU. decisions tends to be explicit to a 
fairly minute level. 

" C : : £ : ' ^ " ' ^ ' ' ' supp. 1499,3.0. Fia. 1,92).,evd. remanded. 3 F.3d 1472 

IOS Id. 

109 3 F3d at 1478. ' 

.10 See. e.g. HUD v. Parade. Gardens. 2 Fair Hous.ng-Fair Lendirg.p.H) , 2^037 ,HLT A U Oct. 15, 1992). 

60 



Similarly, the application of law to fact is 
careful, if not sometimes formulaic. A U opin­
ions routinely recite the text of applicable law 
and carefully present the well-developed 
framework for analysis under cases such as 
McDonnell Douglas Corp. u. Green. The re­
peated recitation of established precedent 
allows the AUs, in their decisions to date, to 
create a system of justice thai does not merely 
reach a correct decision, but also shows the 
parties that they have been treated fairly. 

Improper sympathy with either party has 
no place in the finding of liability. Although 
credibility or good faith determinations can 
mask bias, the careful elaboration of evidence 
supporting those determinations reduces the 
room for improper considerations. The A U 
cases examined seemed well-reasoned and 
persuasive. , 

Appropriateness Of Penalty 
The considerations involved in setting a 

civil penalty, although not identical to those 
involved in a punitive damage award, cer­
tainly invite attention to the blameworthiness 
of a respcudent's actions. Therefore, an A U 
may legitimately lessen the harshness of a 
decision on an uninformed or unlucky respon­
dent, just as he or she. may properly increase 
the penalty for one who acted with malice. As 
long as A U decisions continue to follow estab­
lished precedent, the AUs may properly con­
sider the degree of a respondent's blamewor­
thiness. 

Compensatory damages, by contrast, are 
supposed to be objective. Since they are sup-
(Hised to retum the complainant to the posi­
tion in which he or she would have been. 

absent the discriminatioii, compensatory 
damages are assessed largely independently 
ofthe blameworthiness ofthe respondent who 
caused the damage. Of course, rules of causal­
ity and proof prevail, but the common law rule 
is that tortfeajjors take their yictims-as they 
find them, and are responsible for any dam­
ages they cause. 

This maxim wasopenly violated by one A U 
on two occasions: In HUD v. Guglielmi and 
HUDv. Williams, the A U announced the rule 
that a i-ational relationship must exist be 
tween what the respondent did and how much 
he is made to siiffer the consequences."* As a 
result, the A U limited the compensatory 
damages, because in both cases the respon­
dent was unsophisticated, not fully aware of 
the law, and without malice. 

Awards in Different Forums 
The individual complainant who ap­

proaches HUD without the aid of a lawyer or 
advocacy group may wish to know the compar­
ative advantage of filing a private lawsuit or 
a complaint with HUD, or of electing a jury 
trial over an administrative hearing once 
HUD finds cause.' '* A comparison of damage 
awards decided in Federal district or admin 
istrative courts is more an art than a sci<?nce. 
First, the total number of decisions is fairly 
small, reducing the statistical significance of 
any apparent pattems in subcategories, such 
as race or family status cases. Second, it is 
difficult to determine whether calculations nf 
average awards should reflect the value of 
complainant's alleged damages in cases de­
cided in favor of the defendant The different 

113 McDonnell Dfjuglas v. Green. 411 U.S. 792 ,1973). For a further discussion of the applicalion of Title \ H cases to 
Title Vin, see chap. 10. • 

114 HUD v. Guglielmi, 2 Fair Housing.Fair Lending (P.H) 126,004 (HUD A U Sept. 21,1990); HUD v. Williams, 2 Fair 
Housing.Fair Lending (P.H)1 25,007 (HUD A U Mar. 22, 1991). , 

115 The Office of Fair Housing and Equal Opportumty's(FHEO) Program Evaluation Branch performed the "Election 
Study" m December 1991, and »ubse»juently isnied "The Fair Housmg Law Election Prooesa: What Yoo Noed to 
Know," in Joly 1992, a brochure to assist the parlies in choosing a forum, .'ire H L ^ CommenU, p. 7. 



success rates in each forum, if significant at 
all, may simply mean that more npnmeritor-
ious cases ended up in court, or that Federal 
judges and juries are more likely to rebuff 
plaintiffs they dislike even while they penal­
ize bad actors more heavily. 

Another ambiguity arises from the fact that 
both administrative and judicial decisions can 
be altered on appeal. To the extent that this 
introduces uniformity, it may also obscure 
characteristic differences between the two 
systems. Therefore, although a plaintiff v/ho 
chooses a judicial trial may get a higher initial 
award, a significant part of the difference be­
tween the administrative and judicial forums 
is viewed by the legal system as error and 
tends to disappear once appellate review is 
complete. 

Finally, it is difficult to identify award 
amounts for comparison in every situation. 
Cases may be consolidated or otherwise pres­
ent miiltiple claimants, thus inflating the 
total award even , while the per-claimant 
award is average or low. Yet identifying a 
pei'-claimant award is difficult and perhaps 
misleading, especially in situations where a 
single act of discrimination might damage 
several family members in ways that are dif­
ficult to separate."^ 

Complainants generally fall into three sep­
arate categories, each suffering damages in 
distinctive ways. Some plaintiffs are testers. 

some bona fide seekers of housing, and some 
are fair housing organizations. Testers gener­
ally recover less than bona fide homeseekers. 
Fair housing organizations can sometimes 
prove costs from diversion of resources that 
dwarf any economic damages an individual 
can prove. 

For all these reasons, and to avoid a decep­
tive clarity, the comparisons of damage 
awards by forum are not presented in chart 
form. Unless otherwise stated, the following 
numbers represent all cases in which liability 
was found, arid exclude verdicts favoring re­
spondents. "Finai" damages—i.e., as altered 
on appeal—are used, for both administrative 
and court outcomes. Excluded from the court 
awards are all damages to fair housing orga­
nizations and to testers, in order to get the 
most meaningful comparison with adminis­
trative decisioiis from the point of view ofthe 
individual complainant.'" Applying these 
constraints, aggrieved housing seekers in the 
cases examined succeeded more often and re­
ceived higher damages in the administrative 
fomm than in court (Excluding testers and 
fair housing organizations is not meant to 
diminish in any way the importance of such 
cases, which often have very significant en­
forcement effects.) 

In the A U cases studied, 5 of 45 decisions 
found no liability, and, thus, awarded no dam­
ages. Two of the 45 initial decisions found no 

116 . For example, although one person should not be able to recover for damages suffered by another, there t n ways in 
which this can be aocoraphshed. For instance, giving one an award for having to oope with the distress sufTered by 
another, or giving one spouse an award for household income lost by the other spouse. Accordingly, household dam­
ages might reflect lo.st wages to one spouse, emotional dUtress to iho other, and loss of playmates to the children, 
whereas a single parent-plaintiff might well be able to recover a oomparable total. 

117 These decision* largely explain the difTerence in our conclusions from those of. for insUnce, the Waahington Uw-
yers Committee for Civi 1 Righu. (See Relman. Federal Fair Housing Entoreement: The Bush Record and Hecommen-
dations for the New Administration:) Other differences arise from oertain reversals and remands not reflected :a 
that paper, as well as minor errors iu reporting damages in particular c 
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liability but were reversed by the Secretary 
and remanded for damage assessments."̂  
The mean award in family status cases heard 
administratively is $7,075. The mean award 
in court cases is $3,776. The mean A U award 
in race discrimination cases is $39,214. The 
mean court award is $28,378. This figure ex­
cludes not only tester and fair housing orga­
nization awards, as noted, but also cases in 
which the advertising for the unit conveyed an 
impermissible preference."̂  

Only a handful of cases exists for other 
types of discrimination, making comparison 
even less meaningful. AUs awarded on aver­
age $11,580 in four cases to plaintiffs proving 
handicap discrimination, and $2,180 in two 
cases for sex discrimination. Only one Federal 
court handicap case in the sample studied 
produced a reported damage award ($8,032) 
and two others won no damages even though 
liability was found. Similarly, only one sex 

discrimination court award, of $7,500, was 
hoted.'̂  

Even the preceding figures may, in a sense, 
exaggerate this relative merits of the judicial 
forum. On the occasions when higher dam­
ages have been won in the judicial foram, they 
stem almost entirely from private litigation. 
Examination df the judicial dair.age awards 
show that those cases originating in election 
brought by DOJ tend to be the lower awards. 
The DOJ election cases are most directly com­
parable to the' A U cases, so; if they were a 
statistically significant number, it might be 
possible to conclude that the administrative 
fomm is markedly superior for complainants. 

These comparisons take no account of civil 
penalties or pimitive damages, an a4justnient 
that would significantly change the balance if 
it could be accomplished scientifically. In the 
civil cases examined, prevailing plaintiffs or 
aggrieved partiies represented by the Attomey 
General wereawarded $38,329 on the average 

118 HUD V. Aylett. 2 Fair Housing-Fair Lending (P-H) \ 25,047 (HUD A L J May ,24, 1993) (initial decision), reo'd and 
remanded. In re Bobbie Burris, 2 FairHousing-FairLending(P-H)125,050 (HUD Secretary June 23.1993)(rTO}rd 
reopenedonother grounds), o/iremojui, HUDv. Aylett, 2 Fair Housing-Fair Lending(P-H)125,080(HUDAUOct. 
21, 1993) (initial decision on remand), remanded, HUDAU No. 08-90-0283-1 (HUD Secretary Nov. 19. 1993) 

. (decision), on second remand. HUDAU No. 08-20-0283-1 (HUD A U Jan; 6, 1994) (initial decision on second 
remand), affd. HLDAU No. 08-90-0283-1 (HUD Secretary Feb. 4,1994); and 

HUD V. Mountain Side Mobile Estates, 2 Fair Housing-Fair Lending (P-H) 1 25,043 (HUD AU Mar. 22. 1993) 
(initiaideci8ion).oiirfmam<,2FairHousing.FairLending(P-H)125 048(HUnAUJune 18,1993)(initialdeciaion 
on remand), rev'd and remanded. 2 Fair Housing-Fair Lending (P-H) 126,063 (HUD Secretaiy July 19,1993), on 
second remand. 2 Fair Housing-Fair Lending (P-H) 126,067 (HUD A U Sept. 20,1993) (second initial decision on 
remand), rev'd and remanded. HUDAU Nos. 08.92-0010-1 and 08-92-0011-1 (HUD Secretary Oct. 20. 1993) 
(reversing A U a disparate impact analysis and entering judgment for charging party), on third remand, HUDAU 
Nos. 08-92-0010-1 and 08.92-OQU-l (HUD AU Dec. 17, 1993) (third initial decision on remand), 

119 Such exclusion is by nomeans intended to disparage the importance of theae cases, which have resulted in very sig­
nificant jury verdicu. However, because no advertising caaes have been brought before AUs, indusion of theae 
cases would distort the comparison of damage awards in both forums. 

120 It should be noted that the apparent difference in sex discrimination cases, already statistically insignificant, ia fur­
ther distorted by our rules regarding the treatment of appellate reversals. Because in HUD v. Baumgardner, dam­
ages were reduced on appeal from $16,000 to $6,000, it could be argued that A U damagea ate moiv geDeimii than 
shewn, and couru are less generous. HUD v. Baumgardner, 2 Fair Housing-Fair Lending(P.H) 126,006 (KUD AU 
Nov. 15, 1990). a^din part, revd in pari and arhended. 960 F.2d 572 (6th Cir. 1992). 
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in punitive damages.By contrast, the civil 
penalties assessed by AUs averaged $5,600 

, forprevailingcomplainants.'=°Itisimportant 
to remember that while civil penalties are of 
interest for weighing the deterrent effect ofa 
judgment, they are awarded to the govern­
ment and are irrelevant to the complainant's 
compensation. 

Court cases in which punitive damages 
may be collected appear to tip the balance 
toward court as a preferred forum for com 
plainants because of the amount of damages 
awarded. However, this is no reflection on the 
desirability ofthe administrative forum. Con­
gress chose not to allow punitive damages in 
the administrative fomm, presumably to in­
duce respondents to submit tb the expedited 
procedures, and to give complainants faster 
and more certain resolution. 

Furthermore, the large punitive and com­
pensatory damage awards have usually 
resulted fi-om cases that received atypical at­
tention from fair housing organizations 
and/or expert lawyers, and that typically in-

' volve claims of race discrimination. However, 
for the average complainant seeking resolu­
tion and compensation for family status dis­
crimination against an uninformed, but non-
malicious defendant, the administrative 

fomm would appear equal to if not superior to 
a judicial determination. 

Appellate Colurt Review of ALJ 
Decisions 

To date, the AUs' liability determinations 
were upheld in the four reported A U opinions 
that have been the subject of appellate re­
view.'" One was affirmed; damages were re­
duced in two; and one decision was remanded 
to allow for a reasonable conciliation effort 
Once again, although these numbers are too 
low to extrapolate a.weighty conclusion, they 
are consistent 1 with the conclusion that A U 
decisions appear on their face to be generally 
wellrreasoned and consonant with existing 
law, with certain controversial exceptions dis­
cussed here and in chapter 10. 

HUDv. Blackwell was the first fair housing 
case decided by an administrative body.'" 
Blackwell was a race discrimination case in 
which the chief A U applied a McDonnell 
Douglas analysis to find that the respondent's 
objections to the African American buyers 
were merely pretextual.The Ilth circuit 
upheld the methodology,'̂ ^ which has contin­
ued to serve as the model for subsequent A U 
decisions.'" 

121 This average excludes the $2 million punitive dainage awarded by the jury in rimiu o Wi2/i«m / r u 

V. KeUy 2 Fair Housing-Fair L e n S - r t i ' 2 " o 3 ; S , 3 6 3 ^ ^ " ^ ^ ^ ^ ^ 

would have awarded $3,000, if HUDs delay had not increased the compensato^ IT^l;. ^ 
123 For a discussion of reviews of A U initial decUion. by the Secretary of HUD, see chap. 10. 
124 HUD v.BlackweU, 2 Fair Housing.FairLending (P-H) 126.001 (HUDAU Dec. 21, 1989). 

125 Id. at 1 26,006. 

126 HUD v. Blackwell, 908 F.2d 864 (Uth Cir. 1990). 

127 See HUD v. Williams. 2 Fair Housing-Fair Unding (P-H) 1 25,007, at 25,H3.U ,.HUD A U Mar. 22, 1991). 
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HUD V. Downs was a more controversial 
decision than BlackwelC^ The complainant, 
a mother with a child, had been denied hous­
ing after the leasing agent had asked ques­
tions about the child's noisiness and had 
leased the unit to someone without children. 
The A U concluded that the questions relating 
to the noise level ofthe child were legitimate 
because the owRer wanted to avoid a noisy 
neighbor for an elderly tenant''* The A U 
also rejected the view that the leasing agent 
had expressed an illegal preference against 
children, on the grounds that her motive was 
innocent'̂ " 

Represented by e perjenced fair housing 
advocates, the appellant attacked the suffi­
ciency- of the evidence and argued that, in 
considering a violation of the statute's dis­
criminatory' advertising provisions; the 
agent's questions should be judged based on 
whether an ordinary listener would find them 
discriininatory, net on whether the speaker 
had a discriminatory intent or motive. In af­
firming the decision, the second circuit im- , 
plicitly praised the AU's careful analysis and 
found substantial evidence stipported the 
AU's decision.'-" While agreeing with the 
ordinary listener standard, the court held that 

the motivation of the speaker was relevant to 
what the listener would hear.'̂ * 

Both the A U and appellate court rejections 
of the appellant's claim suggest an implied 
unwillingness to let fair housing legal theory, 
developed to combat race discrimination, to­
tally replace the judges' view of common expe-
riience when other classes are complainants. 
In some circumstances inquiries as to children 
may be permissible, whereas inquiring as to 
race is never permissible. No onlinary appli­
cant, the judges seem to say, should take 
offense at the questions asked in the context 
presented, provided such questions have a 
legitimate purpose. 

In two cases, appellate courts reduced 
sharply the damages awarded by the HUD 
A U , although .leaving intact the finding of 
liability. HUD v. Bauriigardner involved a 
landlord's refiisal to rent to a group of single 
men.'" The sixth circuit reduced damages 
from $5,000 to $1,500.'^ An award of $2,000 
for "economic loss including inconvenience" 

, was reduced to $1,000, even "giving HUD and 
[complainant! the benefit of some consider­
able doubt"^ A $500 award for emotional 
distress wasgmdgingly allowed.'* 

In addition, an award for, $2,500 for loss 
of civil rights' was overturned completely as 

128 HUDv.Downs.2FairHousi£g.rairU-nd:ng(P-H)125,011(HUDAUSe9t.20,1991)(initialdecision) permission 
to«teri;pn*>fra/ir«/.2FairK=«ing.FairUnding(P.H)l:5.017(HUDALJNbv.22,1991)(memorandumJ oeriZion 
/orwi«i4'(/en««i. Soulesv, HUD. 967F,2d817(2dCir. 1992) 

129/(1 

!3() Id. 

1.11 Soule.iv, HUD, 967 F,2d8i:-2d Cir. 1992). 

132 /rf. at 824.25. ' 

133 HLT) v. Baumgardner. 2 Fai Housing-Fair Lending (P-ni ^ 25.006 (HUD AU N-v. 15, 1990). a/Td m part revd 
m part, and'amended.'m)? 2d 572 {6th Cir. 1992). \ 

134 960F.2dat.'i80J«. 

135 Id at Sm-Hl. 

138. Id at 581. 
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an "unwarranted, subjective, additional as­
sessment beyond the proper measure of com­
pensatory damages proven."'" The $4,000 
civil penalty was reduced to $1,500. While'this 
reduction was due in part to HUD's proce-

• dural delays, the court also noted that the 
complaining party did not prove any other 
evidence of discriminatory conduct by the 
agent'̂ * 

The appellate decision in HUD u. Morgan 
is similar to the decision in Baumgardner In 
Morgan, a mobile home park owner was as­
sessed over $14,000 in damages by the A U 
afler barring a family with children fi-om the 
park. The 10th circuit, on appeal, permitted 
economic damages to the complainant calcu­
lated based on the cost of a comparable unit, 
but eliminated all damr.,ges for inconvenience 
and emotional distress.'*' 

Most recently, the sixth circuit reviewed an 
A U opinion involving family status discrimi­
nation based bn an invalid occupancy pol­
icy.'*' Although the court agreed with the 
AU's liability finding, the court did not agree 
that the parties were afforded a reasonable 
opportunity to conciliate the complaint 

"rhe A U relied upon Baumgardner in de­
ciding that the respondent had a reasonable 
opportunity to conciliate the complaint 

The A U compared the forms of communica­
tion used and the number and length ofthe 
conciliation meetings and concluded that 
HUD had met its obligation to make an objec­
tively reasonable attempt at conciliation. 
However, on appeal, the sixth circuit con­
cluded that the conciliation efforts were not 
objectively reasonable because the investiga­
tor also served as the conciliator ofthe com­
plaint'** The: sixth circuit found that "the 
conciliation efforts were seriously flawed" by 
the dual role of the conciliator/investigator, 
and remanded the case to allow for an unbi­
ased conciliatipn process.'*' 

In addition ito the disagreement over the 
effectiveness of the conciliation, the sixth cir­
cuit also questioned the ALJ's damage 
award.'** The AU's initial damage award 
reflected the loss suffered by the complainant 
durin|r HUD's; 17-month delay in process­
ing. Recognizing that the damages were 
greater than they would have been if HUD 
had acted within the statutory period, the A U 
assessed the fiill economic damage amount 
against the respondent, but did not impose a 
civil pijnalty.'*'̂  

Although the court vacated the entire dam­
age award to allow for a reasonable concilia­
tion, the court implied that the A U erred in 

137 Id. at 583. ' 

138 960 F.2d. at 583. 

139 HUD V. Morgan, 2 Fair Housing-Fair Unding(P.H) 125,008 (HUD A U July'25,1991), aff'dm part revdinoart 
. Morgan v. Secretary of HUD, 2 Fair Housing-Fair Unding (P-H) 1 15,816 ( U Cir. ^^^8 ^ 5 

.40 Morganv.SecretaryofHUD,2FairHousing-F.irLending(P.H)115,816,at:i7.320-21(10thCir.Feb. 18,̂ 1̂ ^̂ ^̂  .. 

141 Kelly v. Secretary of HUD, 3 F.3d 961 (6th Cir. 1993). 

142 HUD V. Kelly, 2 Fair Housing-Fair Lending (P-H) 1 25,034, at 25,359 (HUD AU Aug. 26, 1992). 

1*3 Id. • 

144 3 F:3d at 955. 

1*6 Id. 

146 /d.- • 

147 2 Fair Housing-Fair Lending (P-H) 125,034.81 25,360.61. 
"48 Id. at 25,363. 
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the amount of economic damages he awarded. 
The court stated that although the complain­
ant should not be made to suffer for HUD's 
excessive delay in issuing the charge, the re­
spondents should not have to pay for damages 
"assessed for the period during which HUD 

completely neglected the case."'*" Therefore, 
the court suggested that even if the new con­
ciliation effort fails and the A U is required to 
reconsider the charge, the economic damages 
should be lower than the AU originally deter­
mined. 

14» Id. 
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5. Managirag Complaints 

The investigation and atjjudication of indi­
vidual complaints of discrimination is 
perhaps the single most dramatic change 

in the 1988 ft ir housing law. HUD's organiza­
tion and management of this function is cru­
cial to fiilfillihg the law's promise. The scheme 

. adopted by HUD attempts to adapt the re­
quirements of administrative law and avoid­
ance of conflict of interest to the existing de­
partmental stmcture, with mixed results.' 

Organizational Structure 
The Secretary of Housing ahd Urban Devel­

opment is the lead official responsible for Fed­
eral fair housing policŷ  and for administering 
Title Vni.^ The Secretary plays not only a 
general oversight role, but a partimlar role in 
the issuance of hearing decisions, which he 
may reverse, revise, or remand. He has di­
vided enforcement responsibilities for the 
Fair HousingAmendments Actof 1988 among 

the Assistant Secretary for Fair Housing and 
Equal Opportunity; the General Counsel; and 
the Chief Administrative Law Judge.* 

The Assistant Secretary and General 
Counsel in turn have delegated certain func­
tions to regional fair housing directors (who in 
turn report to HUD regional administrators) 
and to regional counsels, supervised jointly by 

. the regional administrators and the General 
Counsel. The regional administrators report 
to the Deputy Secretary. An assistant to the 
Secretary for field management 'advises the 
Secretary, Deputy Secretary, and other prin­
cipal staff on the effectiveness of regional and 
field operating policies and procedures and 
serves as the Secretaiy's principal focal point 
in all matters dealing with the ri>gionai and 
field offices,'* 

Thus while tiie Assistant Secretary is re­
sponsible for fair housing policy and promul­
gating intemai guidance to staff as to how to 

1 As a result of reorganization efforu, as of April 16,1994, HUD eliminated ita regional administrators and estab-
lished a mpre direct chain of command between the former regional ofllces (now called Eiiforoement Centers) and 
the Assistant Secretary. "Because the investigative function will now report directly to the Assistant Secretary, 
more accou ntabiU^ and better communication of infomiation should enhance enforcement efforts, a* well as ensue' 
that enforcement efforu are made more consistent nationally." According to HUD. the Assistant Secretaiy ia al­
ready using this new chain of command aa a mechaniam to disseminate information and direction to the Enfoite-
ment Centers. In addition, HUD antidpatea that the new chain of command wiU alao result in moR efficient cas 
prooessmg.See-RecentFair Hou sing Initiatives." accompanying letter from HenryG. Cisneros Seaetary U 3 De­
partment of Houaing and Urban Development to Mary Prances Berry, Chairperson, U.S. Conumasion on Civil 
Ritjita. June 9,1994, p. 2 (hereafter dted aa HUD Initiativea). See also "Commenta ofthe Department of Houai]» 
and Urban Development," acoompanying letter from Henry G. Cisneros, Secretary, U.S. Department of Housiia 
snd Urban Developmeiit to Mary Frances Berry, Chairperson, U.S. Commission on Civil Righta, Jane 9,1994 p 7 
(hereafter ated aa HUD Commenta). See alto National Academy of Public Administration, Renewing BUD-A Long-
Term Agenda for Effective Performance (August 1994), for an exhaustive analysU of HUD's overall mission and or-
gasiiatiun. 

2 Exec Order No. 12,259, 3 CF.R. 307(1981). 

3 42 U.S.C. 5 3608(a) (1988). 

4 54Fed.Reg.l3,121(1989).Seep;so24C.F.R.H 103.200, 103.400andl04.10b(1993). 

5 U.3. Congress, House, Committee on Appropriations, Department of Veterans Affairs, and Housing and Urban Dt-
velopment. and Independent AgenciesAppropnatuns for 1994: Hearings before the Subcommittee on VA. HUD and 
Independent Agencies. 103d Cong., lat sesa., 1993. Part 3, p. A-2 (hereafter cited aa ̂ T ) ; 9 M a«<ge<) ' 
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carry out HUD policy, she does not have line-
authority over the investigation of fair hous­
ing complaints, and her decisions as to reason­
able cause are. subject to review by the Gen­
eral Counsel. 

A fundamental structural problem arises 
from this arrangement At the top of the ad­
ministrative stmctiireimplementingthe stat­
ute are officials for whom fair housing is one 
of many concems at both the regional and 
headquarters level. The General Counsel su­
pervises offices of assisted housing and com­
munity development insured housing and fi­
nance, program enforcement, litigation, 
legislation and regulation, and operations, in 
addition to the office of equal opportunity and 
administrative law. The latter office itself is 
responsible for a variety of other legal activi­
ties. 

Similariy, the Assistant Secretary herself 
is responsible for a variety of fair housing and 
equal employment programs. In addition to 
Title VIII, programs under the Office of Fair 
Housing and Equal Opportunity (FHEO) in­
clude administering the Fair Housing Assis­
tance Program and Fair Housing Initiatives 
Program, and enforcing Title VI of the 1964 
Civil Rights Act, the Age Discrimination Act, 
section 504, the Americans with Disabilities 
Act section 109, and section 3, as well as 
administration of the public housing affirma­
tive compliance action programs (PHACA) 
and HUD's intemai equal employment oppor­
tunity program.̂  The Assistant SecreUry is 
responsible for ensuring that all HUD pro­
grams affirmatively fiirther fair housing. 

Fvirthermore, the regional administrators, 
who supervise regional fair housing directors 
in charge of investigations and case manage­
ment in HUD's 10 regional offices, are respon­
sible for a wide variety of HUD programs in 
addition to fair housing, including the admin­
istration of numerous housing and commu-

- nity development programs. Itis not clear how 
heavily their enforcement of Title VIII weighs 
in theirown annual evaluation by the Deputy 
Secretary in coinparison to their performance 
of other tasks, i 

At headquarters, the only officials in a po­
sition to resolve differences, ensure the coor­
dination of efforts, and monitor the perfor-
manceof both the Assistant Secretary and the 
General Counsel are the Secretary or Deputy 
Secretary of Housing and Urban Develop­
ment However, the Deputy Secretary has 
oversight responsibilities for at least seven 
other assistant secretaries and the ten re­
gional administrators. 

The end result of this arrangement is a 
dilution of responsibility for the efficient ad-

, ministration of the act. "The chain of command 
zigzags across separate entities, all of whom 
report to a central authority beset with prob­
lems and priorities, other than fair housing. 
Personnel are evaluated by one set of officials 
(regional administrators and FHEO directors) 
while, in effect, receiving their instmctions 
from another set(the General Counsel, Assis­
tant Secretary, and other officials ofthe Office 
of Fair Housing and Equal Opportunity). 

Overlaid on this chain of command is the 
route followed byla typical complaint, the mer­
its or nonmerits of which are decided by offi­
cials answering to different authorities. The 
cross-reviews by FHEO and the General 
Counsel's office and regional FHEO and re­
gional counsels described abovê  are a convo­
luted attempt to deal with the oddity ofhaving 
no single authority over the entire operation 
except the Deputy Secretary, who clearly is 
un suited by other demands on his time and 
energy to be that single authority. 

When HUD issued its proposed regulations 
implementing the FHAA, some commenters 
objected to the delegation by the Secretary of 
the responsibility to find reasonable cause and 

-} HUD FY 1994 Budget, p..K-l, pp. K-2-K-5. 

' See chap. .1. 
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the prosecutorial function to the General 
Counsel rather than the Assistant Secretary. 
According to HUD, commenters asserted that 
the Assistant Secretary's long experience in 
administering civil rights matters, particu 
larly 20 years of fair housing experience, made 
that official the logical decisionmaker regard-
ingfair housingcomplaints. HUD pointed out, 
however, that the law refers nearly exclu­
sively to the Secretary and not the Assistant 
Secretary, and that the near certainty that 
litigation will result from a cause finding ne­
cessitates the involvement of the depart­
ment's chief legal officer* 

A commenter also pointed out that HUD's 
General Counsel would continue to defend the 
Department when it was sued for discrimina­
tion, presenting a conflict of interest HUD 
responded that the Secretaiy would delegate 
the cause determination to another employee 
in such circumstances, but did not pix)vide for 
such an eventuality in the regulations.̂  

Elsewhere in the Federal Government, 
agencies responsible for the disposition of 
complaints filed in quantity by the general 
public arid having the authority to make deci­

sions based on administrative proceedings be­
fore administrative iaw judges, or their rough 
equivalent are functionally independent, ei­
ther as separate agencies or as autonomous 
units within larger agencies.'" While the HUD 
arrangement does not appear to preseni any 
legal conflicts of interest" managerially it 

- makes it difficult to fix responsibility for defi­
ciencies in case processing. 

Internal Guidance , 
The Offlce of Fair Housing and 
Equal Opportunity 

The Fair Housing Amendments Act itself 
gave the Secretary 180 days from the date of 
enactment tb issue mles.implementing Title 
VIII as amended.'* This deadline was met 
when the final nile waspublished January 23, 
1989, effective March 12,1989." Unfortu­
nately, intemai guidance from the Assiistant 
Secretary and General Counsel has not been 
as timely. 

The Deputy Assistant Secretary for En­
forcement and Compliance'* issued a series of 

9 

lo' 

12 

13 

14 

Ait"l988!'' ^ " (P":«mble to Final Rule Implementing Fair Housing Amendmenta 

Id at 947-48. 

See the National Labor Relations Board.>ederal Labor Relations Authority. Merit Systems Protection Board, uid 
lhe Equal Employment Opportunity Commission as models of Federal agencies handling compUinta from the gen-
eral public. * . 

Some critics have pointed out that fair housuig complainta against HUD.owned or fiinded facilities and programs 
pit fair housing omaais against regional admmistratprs. HUD's response has been to have oomplamta against pro-
grams operated by one region investigated by another region. ' ^ 
42 US.C. } ,3601 note (1988). 

24 C F.R. Ch. I. Subch. A. App. I, at 911-912 (1993) (Preamble to Final Rule ImpUmeiting Fair Housing Amend-

I^nora L. Guarraia. Later her title became General Deputy Assistant Secretary for Fair Housing and Equal Op­
portumty; begmnmg m August 1991. the TGMs were signed by Aasiatant Secretary Gordon H. Manafieli 
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/ 
technical guidance memoranda to regional 
staff on case processing.'̂  

Through 1992, approximately 24 memo­
randa were circulated to regional staff. How­
ever, beginning in May 1991, all memoranda 
to staff provided by HUD to the Commission 
were in drafl form.'" 

The first formal instmction on case pro­
cessing was issued by the Assistant Secretary 
on or about November 9, 1989. It consisted 
primarily of a description of how the, in­
vestigative file (the Final Investigative Re­
port, or FIR) was to be organized, along with 
sample formats. '̂  It focused on what informa­
tion was required for the file and how to de­
scribe i t No instmction on how to gather 
information, determine jurisdiction, or iden­
tify, the issues in a complaint were included. 
As late as April 5, 1991—2 years afler the act 
became eflfective—HUD headquarters felt it 
necessary to instmct regional staff that: 

The investigator miist do more than state when, • 
how, and with whom the contact was made. A 
summary of the content nf the contact is also re­
quired. For example, following an interview with a 
complainant, summarize what he or she said rele­
vant to the complaint. . . . 

The same pnndplft applies to the FIR's aummary 
description of records. The investigator must be 
careful not to merely list the name of the record or 
document. Summarize the relevant information 
contained in each record or document.'" 

The first "how-to" instmction beyond techni­
cal details appeared in September 1990, when 
a TGM on the conduct of binding arbitration 
was issued.'^ As noted above, however, bind­
ing arbitration is rarely used. 

Instmction regarding complaints based on 
multiple chemical sensiti,vity disorder (oflen 
involving tenant objections to the application 
of pesticides, for example) was circulated in 
June 1991.'"' Procedures for expedited case 
processing where cause and .no cause findings 
would appear to be apparent on their face 
werr circulated in August 1991.̂ *' The proce­
dures included examples of the kinds of cases 
covered by the instmction. A lengthy and 
helpful instmction on the conduct of concilia­
tion was circulated iri August 1992.̂ ^ This was 
one of che very few TGMs with "Tiow-to" ad­
vice. A TGM on preparing "no cause" determi­
nations contained only procedural instruc­
tions for regional staff on what cases were to 
be routinely referred to headquarters, what 

15 The technical giiidance memoranda were su pplied by HUD in response to a request by the U.S. Commission on Civil 
Rights for "Any rechnical materials (e.g., manuals, technical guidance memoranda) issued by headquarters to re­
gional oflices concerning compliance and case handlingprocedurcsandstandardsnfperformancespeciricallyrelat^ 
ing to intake, investigation, conciliation, reasonable cauae determinations.' See U.S. Commission on Civil Righu, 
Request for Information and Materials, Oct. 2,1990. Updates were supplied in response to a later request for "Cur­
rent compliance manual/s, including drafl manuals now used as guidance,' and,-"Any other relevant current doc­
umenta outlining HUD procedures and directives on fair housing enforcement." See U.S. Commission on Civil 
Rights, Elocuments Update Request, Dec. 22, 1992. 

16 The Department is no longer using the draft TGM form for issuance of guidance and is in the procens of developing 
new nyslems by which informatiun.will be provided to investigative staff. Among the systems in active development 
is a writtencompliance manual and a formal notice form for i.ssuance ijf such instructions. "Receni Fair Housing Ini­
tiatives.'(hereafter, HUD Initiatives). 

17 Technical Guidance Memoranda »2, Nov. 9, 19H9. 

18 TGM #2. .\ddendum »1. p. 1. 

19 TGM-7, Binding Arbitration under Title VHI, Sept. 5, 1990. 

20 TGM 91.3, reissued as TGM-i4,' Multiple Chemical Sensitiv.ty Disorder, June 6, 1991, marked "draft." 

21 TGM-17. Expedited Case Processi.ng Procedures, Aug. 8, 1991, marked "draft." 

22 TGM-16, Conducting Cunciliation. .\ug. 11, IS'92, marked "draft." (TGM-16 was dat*d a full year afler TGM-17.) 
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the determination letter should contain, and 
how it should be issued." 

An instmction on conducting investiga-
Uons was not issued until July 1992,̂ * and 
was in the nature of helpfid hints rather than 
a comprehensive guide (it consisted of five and 
a half double-spaced typewritten pages). 
Much ofthe text focused on how to avoid onsite 
investigations, and concluded that Tn gen­
eral, an onsite investigation is to occur only in 
exceptional cases."^ The last "Tiow-to" in­
stmction provided tc the Commission focuses 
on how to investigate complaints of discrimi­
natory advertising and was circulated in Au­
gust 1992.̂  An instmction on testing gave 
guidance on when to use testing and how to 
procure testing services, but not on how test­
ing should be conducted." 

, As a whole, the TGM series is spotty at best, 
unfocused, and without a clear purpose. It is 
neither entirely procedural nor adequately 
substantive. It is not even systematically enu­
merated. At least half of the issuances have 
never been finalized. As a body of instmction. 

It lacks coherence and omits guidance on crit­
ical topics, such as identifying pattem and 
practice or systemic cased; investigating com­
plaints based on lending discrimination ^ 
sexual harassment or occupancy codes, for 
example; how and when to request prompt 
judicial action; or standard operating proce­
dures for intake and administiative closures. 

— The TGM system was described in TGM-1 
as designed to "allow us [HUDJ to quickly 
disseminate gizidance on otir processing of 
Titie _yill cases pending the issuance ofthe 
Title VIII Handbook.'*' The Title VHI hand­
book has never been issued, althou^ at vari­
ous times stair have been assigned to write 

The Office of General Counsel 
"The Office of General Counsel has not 

maintained a set pf formal issuances that offer 
guidance on processing fair housing cases. 
However, a survey of a chronological file sup­
plied to the Commission consistiVigof a variety 
of inquiry letters, response*: to inquiries. 

• y . 

24 92-3-ECIF, Efficient Investigative Techniques, July 31 1992 miirlr»H-^~ft-n n . 
used With the instructions var̂ ed; t h e 3 r i ^ he;;L'^^^^^^^ 

25 Ibid., p. 6. 

tSer-tl'"̂ *"''"''*-̂ "'̂ "''''''̂ ^̂ ^̂  
29 TGM-l. The Technical Guidance Memoranda System. Nov 9 1989 
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internal policy memoranda, legal briefs, and 
other items offering,such guidance'' does re­
veal somethingof OGC's role in disseminating 
guidance regarding HUD's fair housing policy 
and complaint procf«sin'». 

One way to evaluate OGC's advice is to 
examine how it was tracking and integrating 
developments in fair housing law in civil and 
administrative cases into HUD's own in­
vestigative and prosecutorial apparatus. The 
files contained numerous legal memoranda 
addressing questions of interpretation arising 
in enforcement proceedings, including the 
reasonability of occupancy standards; use of 
human models in advertising: coverage of 
such facilities as university dormitories, in­
termediate care facilities, and supportive ser­
vice environmenu for special needs groups; 
whether a residential lot or an RV site is a 
covered "dwelling" under the act; the standing 
cf persons harmed through their acquaint­
ance with friends or family; what differenti­
ates an ex-drug user from a cu'rent one; and 
the status of multiple chemical sensitivity as 
a handicap. As a whole, the memoranda ap­
peared competent and thorough. 

The C.)mmissi(jn rw ûuntcd. 

Among the papers provided were memo­
randa discussing five ofthe A U decisions, one 
ofthe appellate reviews of an ALJ decision, 
and two of the Attomey General's election 
cases. These are most oflen addressed to the 
General Counsel, regional counsel, the Assis­
tant Secretary for FHEO, and the regional 
directors for FHEO. There is no indication as 
to whether they received wider circulation. No 
memoranda were located discussing private 
civil cases decided during this period. 

The case memoranda located were reada­
ble, reasonably thorough, and expressly di­
rected toward drawing lessons from each de-

jCision, with regard to the underlying 
investigation, the presentation of .the case, 
and legal arguments. It is not clear to whom 
they were circulated and whether other cases 
were covered elsewhere. 

A memorandum from September 1992 es­
tablished a "brief bank,"^=^ and another from 
Febmary 1993 directed that all regional coun­
sel be provided with copies ofall opinions by 
HVn administrative law judges (ALJs)." A 
regi. nal counsel's request for the AU opin­
ions suggests that regional attomeys do not 
receive Fair Housing-Fair Lending Reporter, 

Any draft d(x.Tji7ien:s that are.-^nsideredooerative i P that HTm.,.(T j 
mcluded in t.y. amb.t of thi.. request. ' ""^"'^ "^"^"^ a» guidance, should be 



which would keep them current not only on all 
A U decisions, but also on private litigation 
and settlements as well as other fair housing 
news. Whether or not immediately relevant, 
such broader exposure would give valuable 
perspective and new ideas. 

Very few memoranda were found that pro­
vided direct instmction as to how cases were 
to be pled and litigated. One from March 1993 
reported that HUD had not uniformly been 
seeking civil penalties separately against 
each respondent although HUD AUs had 
been awarding them when asked; the memo­
randum instructed that, henceforth, civil 
damages should bc sought from each respon-, 
dent. 

Those examples of legal research and writ­
ing viewed in the documents appear to be of 
high quality. These, together with other ma­
terials iĥ the file, certainly lefl the impression 
of an ongoing effort to develop and assert 
positions with regard to emerging legal and 
policy issues, based on the cumulative case 
experience including no-cause determina­
tions, cause determinations, settlements, and 
decisions. However, the evidence was insuffi­
cient to draw any general conclusions about 
the coherence and comprehensiveness of the 
effort, or whiether it was distnbuted in, a 

timely fashion to an appropriate universe of 
HUD staff. 

An occasional divergence of opinion be­
tween staff and supervisor was apparent. One 
memorandum f.om the General Counsel an­
nouncing that HUD would deem reasonable 
occupancy standards of "one more than the 
number of bedrooms'̂  aroused considerable 
controversy.̂  An OGC staff memo indicated 
that FHEO expressed concem over the Gen­
eral Counsel's approach to occupancy eases.^ 
Within a month of the issuance ofthe contro­
versial memorandum, the General Counsel 
withdrew and, replaced the earlier policy di­
rective. The new memorandum states that the 
"two per bedroom" standard was not intended 
to serve as an occupancy policy to be used in 
every case, but rather was intended to guide 
the regional counsel on the evaluation of evi­
dence in occupancy code cases 

Training 
HLTJ's spending on formal Title v m train­

ing has varied widely in the 4 years since the 
FHAA became effective in 1989. In fiscal year 
fFY) 1989, HUD spent $215,161; in FY 1990, 
spending fell to $54,653. It rose again to 
$125,532 in FY 1991, and fell to $39,208 in FY 
1992.̂  

14 Frank Keaimg, General Counsel. U.S. Department of Housing and'Urban Devebpment, Memorandum for All 
Regional Coun.wl. Re: Fair Housing Enforcement Policy: Occupancy Standards, Feb. 21, 1991. 

15 HUD Inlernal Guuiance on Occupancy Standards Draws Concem from Rights G.vups. I Fair Houaing-Fair Lend-
^ ingiP-H). vol rt, no. 11. T ll.fi. p. 6iMay i; 1991). 

36 Harry L. Carey, Assistant General Counsel for Fair Housing, US Department ofHousing and Urban Devetopment, 
note lo Dorothy Brown. Associate Deputy General Counsel, U.S. Department ofHousing and Urban Development! 
Re: Fair Housing Enforcement Policy: Proposed Memorandum on Occupancy Cases. M v . 19. 1991. 

I - Frank Keatmg. General Counsel, U S. Department of Housing and Urban Devekpmenl. Memorandnm for All 
Regional Counsel. Re: Fair Housing Enforcement ?olicr Occupancy Cases. Mar. 20.1991. On March 25.1991. the 
General Counsel issued a bnef statement explaining that the memorandum iasued on March 20,1991. snperaeded 
the February 21. 1991. memorandum on HUD's occupancy code policy. Frank Keating, General Counsel, U.S^ 
Department >if Housing and Urban Development. Memorandum for All Regional Counsel Re: Fair Housing En­
forcemenl: Memoranda on Occupancy Cases. Mar. 25, 1991. 

.Peter Kaplan. Dirertor. Program Training and Technical Assistance, FHEO, U.S. Department of Hoasing and 
Urban Development, letter lo Fredenck D. Isler. Deputy Assistant SlalTDiiector for Civil R ^ t a Evaluation. Aug. 
rt. 1993, and Roberta Achtenberg, Assutant Secretary for Fair Housing and Equal Opportunity, U.3. Department 
of Housing and Urban Development, letter to Fredenck D. Isler. Deputy Assistant Staff Dinvtor for Civil Righta 
Evaluation. .Vov. 4. 1993. 
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In FY 1990, two training sessions focusing 
on "fair housing basic skills training" were 
attended by 80 FHEO field staff." Activity 
increased again in FY 1991; 6 Title VIII ses­
sions were attended by 171 FHEO field staff, 
including 5 week-long sessions on Titie VIII 
and fair housing attended by 200 FHEO field 
staff and one session cn voluntary compliance 
attended by 40 FHEO field staff. Another ses­
sion on both the Fair Housing Assistance Pro­
gram and Fair Housing Initiatives Program 
was attended by HUD staff and staff fi-om 
State and local fair housing enforcement 
agencies and private fair housing groups.*" 

Training dropped off dramatically in FY 
1992, when only on«> iession was held for 32 
FHEO staff.*' But in FY 1993, 10 sessions 
were scheduled to be attended by 370 staff, 
including two that were repeated in , three 
regions ofthe country. All but one focused on 
fair housing (the remaining session was on 
implementing the 1992 Housing and Commu­
nity Development Act). The training appeared 
to become much more specialized, with ses­
sions including such topics as identifying 
cases for prompt judicial action, use df statis­
tical evidence in complaint processing, in­
vestigative writing, and preparation of the 
Final Investigative Report, and "advanced 
Title VIII investigative training.' Projected 
spending would total $402,565—nearly twice 

the previous high of $215,161 in FY 1989.*" 
The increase was part of a new emphasis 
placed on training by HUD. Roberta 
Achtenberg, Assistant Secretary for Fair 
Housing and Equal Opportunity, noted that 
"^y commitment to effective trainingresulted 
in setting in place an FHEO training program 
for this fiscal year that is eight times larger 
than the amount spent on training in fiscal 
year 1992.'^ FHEO "secured $90,000 in addi­
tional funding to complete a training needs 
assessmerit this fiscal year."** 

In FY 1989 and 1990, training was the 
responsibility of the Office of Fair Housing 
Enforcement and Section 3 Compliance. Iri FY 
1991, training became the responsĵ bilify ofa 
new Office of Program Training and Technical 
Assistance,** with no apparent change in di­
rection or productivity. Staff were selected for 
training by regional FHEO directors based on 
the positions they held (not necessarily on 
seniority or newest employees first). 

Regions have provided some training on 
their own initiative. For example. Region DC 
provided staff with intemai training on con­
ciliations and on section 504 and the Age 
Discrimination Act,*", while Region III trained 
staff on handling complunants with mental 
disabilities.*^ Most training is informal and 
acquired on one's own initiative;*" sharing 

.19 Ibid. 

40 Ibid. 

41 Ibid. 

42 Ibid. 

43 Roberta Achtenberg, Assistant Secretary, Fair Housing and Equal Opportunity, U.S. Department ofHousing and 
Urban Development. letter to Arthur A. Fletcher, Chair, U.S. Commission on CivU Rights. Aug. 23. 1993. 

44 Ibid. 

46 Roberta Achtenberg, Assistant Secrctarjf for Fair Housing aud Equal Opportumty, U.S. Department ofHousing 
ana Urban Development, letter lo Frederick D. Isler. Deputy Assistant Staff Director for Civil Righta EvahiaUon. 

Nov. 4, 1993. - „ 

48 Ibid. 

47 Burrichter 1993 interview 

48 Vicki Gums 1993 mterview 



case files and experiences is a prime means of 
learning the job.*" 

The Office of General Counsel also con-
r^"^"'"' in August 1989, May 

1990, December 1990, June 1992, and April 
1994. Annual meetings of regional and field 
counsel included fair housing training, and 
both OGC and FHEO staff attended outside 
fair housing conferences.** HUD indicated in 
Its comments on this report that the depart­
ment considered substantive training activi­
ties to bea critical component of providingfull 
fair enforcement ofthe Fair Housing Act." 

FHEO Budget and Staffing 
HUD got a late start on acquiring the re­

sources to enforce the Fair Housing Amend-
mients Act In September 1988, when passage 
of the new law was imminent, HUD sought 
approval by the Office of Management and 
Budget of a FY 1989 supplemental appropri­
ation of $8 million. The $8 million was in-
T additional staff years 
for FHEO headquarters and regional opera­
tions, the Office of Administrative Law 
Judges, and the Office of General Counsel 

Congress failed to act on the request before 
adjoumment. Instead, on November 15,1988 
HUD asked permission from both the House' 
and Senate Appropriations Committees to re-

^̂ -5 staff-years from 
other HUD programs. The request waa ap­
proved December 9,1988. The reprogrammed 
amount covered staff costs, travel, training, 
and data processing." 

Later m FY 1989 HUD again asked for an 
additional $3.49 million to reach the original 
levels sought earlier. The supplemental ap­
propriation was approved June 30,1989, jiist 
3 montiis before the end of the fiscal year 9 
months after passage of tiie act, and 3 months 
after it became effective." 

Reponal fair housing staff", measured in 
PTEs,' ' rose from 142.4 in FY 1988 prior to 
tiie new law to 309 in FY 1992. tiie highest 
year. Table 5.1 shows tiiat the largest increase 
took place in 1990, when staff rose by 103 5 
from 167.3 to 270.8. For 1993 and 1994, HUD 
estimated that the figure would be 298.5 and 
301.9, respectively. The staffing lever re­
quested of Congress by HUD was consistently 
less than the number authorized until 1992, 
when the figures are approximately tiie same.' 

4» Burrichter 1993 interview 

50 HUD comments, p. 7, 

» ta fraspart idpa„teandtra iners ,„„ i„ve , t?X3 w ! ! I ^ r r ^ ^ ^ ^ 
t.ve Skdls. Secretary CUneros also indicated t h l u h S ^ ^ ^ ^ 
ellite U. FHEO investigators and coun^Uat "nluy s j ^ o H ^ ^ 
mteractive training focused on current critical i s ^ u e s T n ^ J l ! ^ , f j * * * P^idp^Oa. thi. 
Standards of seeking prompt judicial act^n u J T t e l I^™'"- P^^ofr^r houmng violations, 
zoning cases, standing, remedies, and m u l L r . h . 7 '°*««"««'°'». and developing iMm>e, in 
eluded DOJ atterney,,";epre.ttat.ve. frm S l N ^ u 3 F : ^ ^ - . handicap under the Act. fte«„ta« in 
Educa.„n Fund, and pnvate .unsel, a. w T u ^ L ^ ^ r I S o t - d T o J ^ ^ ^ ^ ^ 

sa 

53 Ibid 

54 Ibid. 
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Actual: 
Fair housing 

staff 142.4 
Total staff 456.0 

1989' 

167.3 
491.4 

1990 

270.8 
545.0 

Fiscal years 
1991 

295.4 
582.0 

1992 

309.0 
566.0 

1993 

298.5' 
543.0* 

1994 

301.9* 
531.0» 

Percent fair 
housing 31.2 34.0 49.7 

Source: HUO Budgata, FY 1989-1994. 
' In 1989 raproofammlng increased.the FTEs by 41.5 
•nd a supplamantol appropriation added another 34.9 
FTEa. S M 77la Sfar* of Fair Housing 1989, p. 7. 
' Estimate lor fiscal 1993 mada during fiscal yur. 

50.8 54.6 55.0 56.9 

' Raquaotad for fiscal 1994. 
* Eatlmata for fiscal 1993 mada during fiscal yaar. 
* Raquastad nunibar of fiscal 1994. 

Case Processing 
HUD began processing cases under the 

Fair Housing Amendmente Act on Mareh 13, 
1989, halfway tiirough FY 1989. In FY 1988 
and 1989, HUD reported proccseiing4,682 and 
4,943 cases respectively. It was not until FY 
1990 that the number of complaints received 
leapt upward, to 7,476, and eventually in FY 
1992 to 9,153. HUD's predictions of its 
caseload were not far off the mark. Its esti­
mate" for FY 1990 was 7,833, increasing to 
9,500 for 1992. 

HUD reported that in FY 1988, staff spent 
58.9 unit hours oh each complaint While it 
appears these figures are deduced from other 
information, rather than through direct ob­
servation or inference, e.g., an audit of actual 
time spent, they do provide a benchmark. In 
FY 1988 HUD was processing cases that in­

volved minimal investigation and voluntary 
conciliation for resolution. Despite a radical 
change in the depth of investigation and doc­
umentation required under the new law. case 
processing time yaried very little. In FY 1989. 
ECUD reported that unit hours actually fell to 
58.4 before rising in FY 1990 to 67i8 and 
falling off again to 65.7 in 1991 and 61.6 in FY 
1992. Advance projections of the time needed 
per case varied from a low of 47.5 in FY 1990 
to a high of 64.2 in FY 199L -

Given HUD's expectations for the number 
of complaints it would receive and its knowl­
edge of what the new law required, the low 
projections seem quite unrealistic Contrary 
to the impression left in tha budgets submit­
ted to Congress, HUD never was able to. pro­
cess all the complainta it received in a timely 
fashion. In FY 1990 HUD closed 3,489 cases: 
in 1991,5,238 cases; and in 1992,6,400 cases. 

se The Federal fiscal year begins October 1 and ends SepUmber 30. In ita annual budget preparwl 1 year in advaaoa 
and submitted to Congreta more than 6 montha in advance, HUD prepared eatimacas for tha complainU for tha fia-
cal year underway and the nait ona. In effact, tha workload for each year ia aatimatad twica; for asampia, tha FY 
1989 budget would contain an estimate for FY 1988 already underway, and FY 1989. Tha following yaar, tha 1989 
estimate would be revised aod an estimate offered for FT 1990. 
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Actual 
Estimats 1' 
Estimate V 

1988 
4.682 

4,575 

1989 
4.943 
4.721 
5,500, 

1990 
7.476 
7.833 
7.833 

1991 
8.476 
8,090 
8,589 

1992 
9,153 
9.500 
9.500 

1993 

10,000 
10,000 

1994 

10,500 
HIA 

Proftcttd tmit hourt^ 
Actual 
Estimate 1 
Estimate 2 

1988 
58.9 

58.3 

1989 
58.4 
57.7 
55.3 

1990 
67.8 
47.5 
57.7 

1991 
65.7 
55.7 
64.2 

1992 
61.6 
59:1 
58.9 , 

1993 
. HIA ' 

56.0 
56.2 

1994 

54,0 

Staff yart: 
Actual 
Estimate 1 
Estimate 2 

1988 
131.6 

127.2 

1989 
138.9 
130.9 
148.1 

1990 
243.5 
178.9 
217.4 

1991 
287.3 
215.9 
264.0 

1992 
269.1 
268.0 
267.0 

1993 
HIA 

268.0 
269.2 

1994 

271.9 
HIA 

Source: HUO Budgata. FY 19««.ig94. 
' Complainta procassad. 
' Eadmata 1 waa prb)*otad by HUp 2 years in 
advance. 

' Esdmata 2 waa proiaotad by HUO 1 VMT In 
advance. 
* Hoora apant en each oonxMm. 

In contrast, HUD reported the number of com­
plainants assisted ranged firom nearly 5,000 
in FY 1989 tq more than 9.000 in FY 1992 (see 
table 5.2). The number of cases tiiat aged as a 
proportion of cases closed has remained high 
(see below). For whatever reason, accurate 
estimates ofstaffresources needed were never 
forwarded to Congress. 

To HUD's credit, the proportion of regional 
stoff devoted to fair housing activities rose 
steadily from less than one-tiiird ti) over half 
(table 5.1 above). Internally, HUD put more 
emphasis on Title VIII. but its absolute re­
sources did not keep pace with tiie complaints 
filed. 

Departmental Management 
Plans 

HUD produced its first comprehensive plan 
for enforcing FHAA for FY 1990. Three HUD 
documenu provide an intemai view of tiie 
success of HUD's plans: tiie "Secretaiy's Pri­
orities," the, "Departmental Management 
Plan (Executive Summary)," and Uie "OfBce 
of Fair Houring and Equal Opportunity Man­
agement Plan (Part B)." 

The Secretary'o Priorities document di­
rected regional oflRces to conduct comprehens­
ive investigations and improve case process­
ing in order to 'provide timely and thorough 
relief to victims of discrimination."'̂  To fiilfill 
the objective, five goals were lilted: 

" "unpaid,'"'""" °' """""^ Managemaot Plan. FY 1990. 3ac«urys Prtonti... 
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a. Produce investigative files suffiaent to make a 
detennination whether reasoRnble causeg eidata to 
believe a discriminatory houaing practice haa oc­
curred or is about to occur. 

b. By fiscal year end, no more than 10 percent of ail 
cases within the Region's control take more than 73 
days to proceaa before sending to headquarters." 

c. By fiscal year end, no more than 10 percent ofthe 
caaes within Headquarters control are remanded 
for additional work in the Regions. 

d. Identify at least (10) ten housing practices or 
situations that warrant a Secretary-initiated in­
vestigation. 

e. Provide training, guidanc?, and education as 
necessary to support the processing of Title VIII.** 

The FHEO management plan reiterated 
the case processing objective, along with goals 
(b) and (c) above and a corollary goal of ensur­
ing that 90 percent of conciliation agreements 
reviewed by headquarters were acceptable. 
The FHEO plan did not ask regions to identify 
situations for Secretary-initiated complaints 
as in goal (d), a requirement that was appar­
ently postponed.** Goal (e), ar^ably in part a 
headquarters fiinction, was also omitted.®', 

Year-end reports show mixed results for: 
li990. Most regions reported implementing 
new systems and strategies to process cases 
in a timely fashion and to reduce backlop; 
However, they also reported increases of200-

300 percent in complainU filed, which im­
peded reducing the overall proportion of aged 
cases. I 

Aged cases*̂  were reduced to roughly one-
third of caseloads in several regions, although 
performance varied considerably across re­
gions. According to the plans, some regions 
introduced a peer review strategy to improve 
the quality of case files and some reported 
biweekly staff meetings and training sessions. 
Supervisory staff intervened to identify cases 
for conciliation and targeted the oldest cases 
for resoliition. Some regions weire able to hire 
new staff; one reported a 100 percent increase 
in caseload with no increase in staff. Those, 
who reported on identifying opportunities to 
file Secretary-initiated complaints said they 
sent information to headquarters and heard 
nothing in retum. They said they lacked the 
resources to investigate such complaints 
themselves. 

In FY 1991, the Secretary's priorities con­
tinued to stress the need to improve the qual­
ity and timeliness of Titie VIII case process­
ing. The goals for achieving this objective 
remained the same as 1990, with three nota­
ble exceptions." Firsjt, while still requiring 
that investigative files be "sufficient" to make 
cause determinations, in 1991, one goal ex­
plicitly required investigative files to be in 
"proper format," presumably reflecting adop­
tion ofthe TGM on final investigative reports. 
Second, the goal for Secretary-initiated inves­
tigations in 1991 was reduced to 3 fix>m 10, but 

" J i l " " * ' " ' T * ^ " * * "1 " i . ̂ 1 ̂ ' ^ ^ ">ve.ti«.tive suge snd was esublished so th.t headquwter, oould 
process complaints and make detertninationa within the lOO-day goal set in the law. 

58 Ibid. 

so . U.S. Department ofHousing and Urban Development. FHZO Management Plan. Part B, 1990. p. 8. 

s^menm^, ( u n ' X S " " " " " " ' ' ""^ Opportunity, FY 1991 D e p a r t ^ ^ J Z 

t L l l T u T ^ ' r ' ^ ' '^y- °mces reported as aged those cases exceeding the 73 days 
they are allotted for processing before sending the cases to headquarters. 

^ S ^ s ^ ^ o n t " ™ " * " " ' ^ '^ """""^ "«* Equ" Opportunity, Part A, 

64 [bid. 



instead of requiring only that such cases be 
identified, the 1991 goal required that inves­
tigations be conducted. Finally, regional of­
fices were required to develop a staff training 
module, in addition tc providing "train ing and 
guidance as necessary. 

Another objective** focused on fair housing 
education and outreach, with special atten­
tion in one goal toward furthering awareness 
of the Fair Housing Act. The last objective 
mandated annual performance reviews of 
substantially equivalent State and local agen­
cies and outreach and assistance regarding 
certification of substantially equivalent laws 
and ordinances.*̂  

Part B (Program Plan) of the Secretary's 
priorities contained more detailed goals tai­
lored to the situations prevailing in individual 
regions. FHEO's assessment of regional per­
formance in 1991 as measured against the FY. 
1991 plan was enthusiastic.** The rate at 
which cases were remanded from headquar­
ters to the field for further investigation was 
reduced to 9.4 percent, exceeding the goal of 
10 percent, an improvement that the Assis­
tant Secretary labeled "extraordinary."*** Four 
regions fell below a 6 percent remand rate, 
and only two regions exceeded 15 percent̂ " 
Finally, the assessment of FY 1991 perfor­
mance pointed out that HUD obtained $1.98 

million in monetary relief and 565 housing 
units, "indicating that management initia­
tives to irnprove conciliation efforts were 
successful." 

In tiie 1991 "Headquarteis Plan,"̂ * FHEO 
enumerated additional measures in support 
of the general goal of improving Title VIII 
enforcement and case manapment: 

Take appropriate steps to assure that the pending 
inventory in Headquarters is reviewed timely [aid 
in order to meet the statutory objective of 100-day 
processing of fair housing cases. 

Implement a management case processing syatem 
to track and process Title VIII cases and related 
correspondence within specific time frames. 

Document, distribute and implement uniform Title 
VIII processing standards. 

Develop technical guidance manuaUs) for process­
ing Title VIII complaints. 

Translate forms and informational materials for 
major linguistically different minorities 73 

HUD did not achieve its 1991 goal of devel­
oping technical guidance liianuals, and has 
not yet published such a manual. As noted 
above, staff must rely primarily on a series of 

8S Ibid. 

M Objective tA..!. Nut sUubjectives pertained Co Title VIII. 

«7 Ibid. I 

AS . .Memorandum fur Linda Z. MarsUin. Assistant to the Secretary for Field Management, from Gordon H. Mansrield, 
Assistant Secretary for Fair Hinising aod Equal Opportunity, Subject: Departmental Management Plan—Execu­
tive Suinmary Reports Assessment, Nov. IH, 1991. 

)« Ibid., p. 3. 

70 Ibid. pp. 4-6. The regiobsj performance figures that exceeded the 10 percent goal were mislabeled, however, as hav­
ing missed by a percentage figure that'ortually should have been expressed in percentage poinu. For example, a 
reinand rate of 12 2 percent was said to have exceeded the 10 percent goal *by Icsa than 3 percent,* when in fact the 
rate exceeded the goal by 22 percent. 

71 Ibid., p. 4. 

72 U.S. Department nf Housing and Urban Development, Office of Fair Housing and Equal Opportunity, FY 1991 
Departmental Management Plan, Office of Fair Housing and Equal Opportunity, Headquarters Plan, p. 1. 

73 Ibid., p. 1. 


