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Ex-naysayers
now applaud
police unit
'87 casé changed atti

ily violence

By Stephen Power
Staff Writer of The ‘Morning Néws

Dallas police used to battle Jona-
than Vickery in court Now they send
him clients. .

The president of Legal Services of
North Texas — who once accused po-
lice of neglecting battered women —
says his office gets about half its do-
mestic violence cases in Dallas
through police referrals.

“We used to hear firsthand about
the department’s unresponsiveness,”
said Mr. Vickery, whose agency repre-
sents people who otherwise could not
afford legal help. “! don't want to use
the word ‘rampant, but it was 100

common an occurrence. ... We
baven't heard that kind of complaint -
in years.”

A decade after a federal lawsuit
transformed city policies toward do-
mestic violence, Dallas police are
marking the 10th anniversary of their
family-violence unit. And some of
their closest allies are former adver-
saries such as Mr. Vickery.
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Each month, attorneys from Mr.
Vickery’s office visit a local women'’s
shelter with a Dallas police detective.
The officers show women how to file
criminal charges, obtain protective or-
ders, seek child support or divorce an
abuser. Police also hand out dozens of -
“blue cards” each day to victims that
advise the women of their rights and
where to go for shelter, food or legal -
help. '

Although such assistance has be-
come routine, former police critics say
jt's easy to forget how far the depart-
ment has come.

In 1987, it took a court-approved
settlement to force the city to form a
family-violence unit. Four women had
accused police of ignoring their pleas
for help when they had been beaten
by men with whom they lived. One
victim even was arrested for disorder-
ly conduct because she fought back
against her abuser. '

“It wasn't that we didnt care, we
just didn't know any better,” said Sgt.
Ches Williams of the family-violence

Please see FORMER on Page 39A.



* Tormer critics applaud police family-violence

unit, changes made since '87 settlement

Continued' from Page 37A.

unit. “It became really easy for officers

to take a handsoff attitude.”

The number of family-violence
murders in Dallas bas fallen from 25
in 1988 to 1S in 1996, according to
Police Department records. Last year,
a $197,000 federal grant allowed the
unit to launch a two-man family-vio-
lence fugitive team. The team, which
hunts people wanted for abusing
someone during a family fight, has
made 318 arrests since Septetaber 1996
involving 611 offenses. The depart-
ment also has increased domestic vio-
lence training for its patrol officers,
who handle most calls.

Although police often arrest wom-
en for family-violence charges, most
offenders are men, some with a histo-
ry of abusing or stalking women.

In December 1995, a Z8-year-old par-
alegal was shot to death on a west Oak
Cliff highway by an 2x-boyfriend who
had essaulted and stulked her for
months. Don Juan Wallace was con-
victed of murder and sentenced to 75
years in prison.

The following June, a 3)-year-old
man beat and stabbed to death a for-
mer girlfriend at her Red Bird-area
apartment, then drove to another for-
mer girlfriend’s home in Irving and
killed her in front cf her 4yearold
daughter. Both women had filed stalk-
ing reports with police, but each time
the suspect fled before officers ar-
rived.

“We've had failures, and we take
them very seriously,” Sgt. Williams
said. “But for every one of those, there
are hundreds of cases that don't make

“It wasn’t that we didn’t
care, we just didn’t know
any better. It became
really easy for officers to

take a hands-off
attitude.”

— Sgt. Ches Williaras,
police family-violence unit

the front page because the system has
opened the door for people to get out
of an abusive relationship.”

Local shelter officials say women
are more likely to seek help if their
first experience with police is positive.

“When they do call, they find the
system is really there to help them,”
said Jan Langbein, executive director
of Genesis Women's Shelter. “1 know a
woman who ripped up one of those
blue cards and threw it in the officer’s
face because the abuser was sitting
right there. But she held onto the part
of the card that had the number for
the shelter, and she kept it in the
lining of her shoe.

“Six months later, she was in that
shelter. She was alive because a police
officer did what he was supposed 10
do.”

After the settlement with the city,
Mr. Vickery said, police initially ar-
rested victims as well as assailants if
they had reason to believe both par-
ties had committed a crime. The de-

partment has since modified its poli-
cles to focus on the “primary

8ggressor. _
“If neither side has incurred an
infury, it's very difficult for police to

‘know who's telling the truth,” Mr.

Vickery said. “But it's not nearly the
problem it was in the aftermath of the
consent decree.” _

Police and prosecutors say the
county has helped keep offenders off
the streets by creating a domestic vio-
lence court, which processed 2400
cases in jts first year. A decade ago, the
county averaged about S00 domestic
violence cases a year, officials said.

Mr. Vickery said city officials ulti-
mately embraced reform because they
“realized the seriousness of the prob-
lem.” It didn't hurt his cause that the
settiement called for only $4,000 in
damages for the plaintiffs.

“Initially, I was surprised by how
receptive they were, but I shouldnt
have been,” he said. “The important
thing was to have a settlement they
would believe in and that would suc-
ceed. And that's what's happened.”
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Throughout America, millions of children are exposed to violence in what should be the
safest part of their environment -- their homes, their schools, and their neighborhoods. Research
has shown that children who are exposed to violence and maltreatment are more likely to suffer
from depression, anxiety, post traumatic stress, increased anger, lower academic achievement, and
increased likelihood of alcohol and drug abuse. In addition, children who experience violence,
either as victims or witnesses, are at increased risk of becoming violent themselves. The majority
of children who are exposed to violence are never treated.

In an attempt to address these issues, the New Haven Department of Police Services and
the Child Study Center at the Yale University School of Medicine developed the Child
Development - Community Policing program, which brings together police officers and mental
~ health professionals to provide each other with training, consultation, and support, and to provide
direct, interdisciplinary intervention to children who are victims, witnesses or even perpetrators of
violent crime. The Yale-New Haven project became a successful national model that was funded
by the Office of Juvenile Justice and Delinquency Prevention (OJJDP), and was subsequently
replicated under an OJJDP grant to four cities: Buffalo, New York; Charlotte, North Carolina;
Nashville, Tennessee; and Portland, Oregon.

The positive results of these projects suggest that funding and expansion of such a
collaborative approach to addressing the needs of children exposed to violence is worthy of
DOJ’s continued support.
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Vo

Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357
Expanded Definition of DV yes yes

STOP Grants

yes; reauth for 5
years

yes -- reauth for 5
years

yes - reauth only
for 3 years (184,

yes -reauth only
for 3 years

years

for 3 years

(S301)(188.75, 185, 186M)
such sums)
Role of the Courts: courts as eligible STOP yes (S302) yes (S102)
Grantees
National Domestic Violence Hotline yes (S307) yes -reauth for 5 yes -reauth only yes -reauth only

for 3 years

Battered Women’s Shelters

yes -reauth for 3
years

yes-reauth only for
3 years

yes-reauth only for
3 years

Grants for Community Initiatives

yes -reauth for 5
years

yes -reauth only
for 3 years

yes -reauth only
for 3 years

for 5 years (25M,
such sums)

only for 3 years
(34, 35, 36M)

Education & Training for Judges yes yes -reauth only
for 3 years
Grants to Encourage Arrests yes (§303); reauth { yes yes -reauth only yes - reauth only
for 5 years (25M, for 3 years(64, 65, | for 3 years
such sums) 66M)
Rural DV & Child Abuse yes (S304); reauth | yes yes (S108) -reauth | yes -reauth only

for 3 years




DRAFT 3-06-99

version

Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357

National Stalker & DV Reduction yes yes -reauth only yes -reauth only
for 3 years for 3 years

Federal Victims’ Counselors yes yes -reauth only yes -reauth only
for 3 years for 3 years

Runaway & Homeless Youth yes ves -reauth only yes- reauth only
for 3 years for 3 years

Victims of Child Abuse Programs yes ves -reauth only yes -reauth only
for 3 years for 3 years

Safe Havens for Children yes yes -reauth only
for 3 years

Date Rape Drug Rescheduling yes yes -more limited

should try to add: Access to Safety and
Advocacy for Victims of Sexual Assault (Legal
services): makes grants available to enhance
safety and justice for victims of sexual violence
through access to the justice system and
improved legal advocacy and representation
(Title III, Subtitle G)

yes (S305) Civil

Legal Assistance:

AG makes grants
to address civil
legal assistance
needs

yes (similar to

Civil Legal
Assistance Grant
in Admin bill &
Biden bill)

yes-same as Admin
bill) S201
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Provision

Administration
Bill

Conyers -
H.R. 357

Biden - S. 51

Hatch - S. 245

VAW Prevention in Schools: grants to school
systems to develop, modify, and implement
policies and programs in elementary, middle,
and secondary schools which address domestic
violence, sexual assault, and stalking (Title II,
Subtitle B)

yes (§306): similar
program under the
Higher Education
Act -- grants to
reduce violent
crimes against
women on campus

yes

yes -more limited
version/lower
funding; only thru
2002

should try to add: Family Safety: amends the
criminal component of the Parental
Kidnapping Prevention Act (PKPA) to provide
defenses in domestic violence and child sexual
assualt cases; amends the civil full faith and
credit provisions of PKPA to include domestic
violence, child sexual assault and stalking as
factors in determining what state has
jurisdeiton of a custody case (Title II, Subtitle
C)

yes - more limited
version
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Provision

Administration
Bill

Conyers -
H.R. 357

Biden - S. 51

Hatch - S. 245

Battered Immigrant Women: allows for
adjustment of status for VAWA self-
petitioners; prevents changes in abuser’s status
from undermining victim’s petitions; provides
for numerous waivers and exceptions to
inadmissibility for VAWA eligible applicants;
improves access to VAWA for battered
immigrant women whose spouse is a member
of the armed force; allows for discretionary
waivers for good moral character
determininations; removes public charge for
VAWA applicants; gives VAWA applicants
access to work authorization; allows VAWA
applicants access to food stamps, housing and
legal services; trains judges, immigration
officials, armed forces supervisors and police
on VAWA immigration provisions

yes (310)

yes

yes -more limited
version

yes -very limited
version

Underserved Populations Definition

yes

Workplace

Title VII. Violence Against Women and the

Clearinghouse -DV/SA/Workplace

yes

yes -only through
2002

Victims’ Employment Rights Act

yes

Workplace Tax Credit

yes
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Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357

Should try to add: Battered Women'’s yes yes; more limited

Employment Protection: ensures eligibility for version

unemployment compensation to women

separated from their jobs due to circumstances

directly resulting from domestic violence;

requires emplovers who already provide leave

to employees to allow employees to use that

leave for the purpose of dealing with domestic

violence and its afternath; allows women to use

their family and medical leave or existing leave

under State law or a private benefits program

to deal with domestic abuse, including going to

the doctor for domestic violence injuries,

seeking legal remedies, including court

appearances, seeking orders of protection or

meeting with a lawyer; provides for training of

personnel involved in assessing unemployment

claims based on domestic violence

Education and Training Grants on VAW ves yes; lower funding;
only through 2002

Should try to add: Rape Prevention ves yes; more limited

Education version; lower
funding; only
through 2002

Standards/Training for SA Exams yes ves

Should try to add: Hate Crimes Prevention yes yes
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Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357
Should try to add: DV Victims’ Housing;: ves

amends the McKinney Homeless Assistance
Act to make funding available for transistional
housing services for domestic violence victims,
including rental assistance for battered women
seeking to establish permanent housing
(Section 1V, Subtitle A)

Should try to add: Full Faith and Credit yes yes; more limited yes; more limited
(tribal parts): clarifies VAWA'’s full faith and version; no version; no
credit provisions to ensure meaningful funding funding

enforcement by States and Tribes; provides
grants to States and Tribes to improve
enforcement and record keeping; reduces
Byrne grants to law enforcement for failure to
comply with the 1994 VAWA's full faith and
credit provisions with significant safeguards to
allow law enforcement to come into
compliance before a penalty is assessed
(Section 1V, Subtitle B)

DV Insurance Protection yes yes; enforcement
only if states fail to
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version

Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357

Should try to add: Access to Safety and SEE S305 above? | yes yes; very limited

Advocacy for Victims of Domestic Violence; version; only

issues grants to provide legal assistance, lay through 2002

advocacy and referral services to victims of

domestic violence who have inadequate access

to sufficient financial resources for appropriate

legal assistance; includes set-aside for tribes

(Section IV, Subtitle F)

Amendments to Insterstate Stalking yes (S308) yes yes (S110) yes

Protections for Victims of Trafficking ves (S309)

Disclosure under Child Support Program ves

Older Women’s Protection yes yes

Protection for Disabled Women yes yes; more limited yes; more limited
version; lower version; lower
funding;only funding
through 2002

Title V. Violence Against Women in the

Military System

Civilian Jurisdiction for Sexual Assault and yes yes; more limited

Domestic Violence version

Transistional Compensation yes yes; more limited
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Provision Administration Conyers - Biden - S. 51 Hatch - S. 245
Bill H.R. 357
Training for Health Professionals yes yes
Research on VAW ves yes; morelimited;
lower funding
Child Custody Resolution ves
Child Welfare Worker Training ves
Child Abuse Accountability ves
Sexual Assault in Prisons: directs the Attorney | we have a yes
General to establish guidelines regarding the provision
prevention of custodial sexual misconduct in (modified
prisons; prhibits individuals who have been Conyers)
convicted of or found civilly liable for sexual
misconduct from becoming correctional staff;
criminalizes sexual conduct between
correctional staff and prisoners (Title III,
Subtitle D)
Summit on Sports and Violence
*No Guns for Drunks:” adds Intoxication to the yes
list of grounds for prohibiting sale of firearms
(Title 1V, Subtitle E)
Workers” Compensation yes
8
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Administration
Bill

Conyers -
H.R. 357

Biden - S. 51

Hatch - S. 245




MEMORANDUM

TO: TOM FREEDMAN, MARY L. SMITH
FROM:  DREWHANSEN
,-’/./’—- . e \
~ RE: COORDINATED COMMUNITY RESPONSES TO DOMESTIC.)
VIQLE -
\\\\“_’h ___________________ —
DATE: AUGUST 19, 1997
SUMMARY

In October 1996, the Urban Institute released a report called “Coordinated Community

Responses to

Domestic Violence in Six Communities: Beyond the Justice System.” The thesis

of the report is that many agencies involved with domestic violence have turned to “coordinated”
responses, involving the criminal justice system, shelters, health care providers (the AMA
estimates that 20<33% of women in emergency room visits were victims of domestic violence),

child protecti
and offender
report.

ve Services, the clergy, substance abuse treatment centers, the business community,
rehabilitation programs. This is a brief summary of some of the highlights of the

COMMUNITY CASE STUDIES

Baltimore. A Domestic Violence Coordinated Committce was established in
1985 with representatives from the criminal justice system and shelters. Two area
hospitals and a local program serving pregnant mothers and their children have
developed screening and intervention protocol for domestic violence victims.

Kansas City. Several agency-supported projects focus on coordinated responses
to domestic violence, including Project Assist (legal services), special domestic
violence units in the police department and prosecutor’s offices, consolidated

dockets in local courts, and a Domestic Violence Network (the area’s six shelters).

A local hospital has an emergency room referral and advocacy program for
victims of domestic violence, and a program called the “Phoenix Project”
provides services for battered women and their children.

Carlton County, MN. Two groups, Rural Women’s Advocates and Mending the
Sacred Hoop, provide coordinated services to this largely rural area. The informal
social networks and lack of burcaucracy in the area facilitate their responses.

North St. Louis County, MN: The Iron Range. A group called Range
Women’s Advocates provides service, advocacy, education, and a one-stop center
for complaints about the system. A local Family Violence Council involves all of
the relevant agencies, including schools, social services. and the health care

X
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MEMORANDUM
TO: TOM FREEDMAN, MARY L. SMITH
FROM: DREW iE[ANSEN
RE: | CRIME VICTIMS’ EMPLOYMENT NON-DISCRIMINATION ACT
DATE: AUGUST 21, 1997
CURRENT LAW

Several states have provisions that forbid employers from taking adverse action against employees
who have been victims of crime and must participate in the criminal justice process during
working hours. States having such a law include: Arkansas, Colorado, Connecticut, Delaware,
Indiana, Iowa, Massachusetts, Michigan, Minnesota, Missouri, Montana, and Vermont. The
exact language of the statute and the penalties prescribed vary from state to state (copies of the
Connecticut, Iowa, and Indiana statutes are attached.) In addition, the proposed 1992 Uniform
Victims of Crime Act has a provision similar to most existing state statutes on the issue
(attached). '

No state or federal law explicitly protects crime victims from other adverse action which may
result from their experiences and status as crime victims.

PROPOSED LEGISLATION

The proposed bill (attached) creates protections from employment discrimination for victims of
crime. The general rule is that “An employer shall not take or threaten to take any adverse action
against any employee who is or has been a victim of crime based upon that employee’s status,
experience, or condition as a victim of crime.”

. “Adverse action” includes actions such as demotion or suspension, dismissal, or refusal to
hire, as well as a more general “failure to make a reasonable accommodation of the
victim’s health and safety needs arising from the offense.” This “reasonable
accommodation” is defined as potentially including job restructuring, allowing the affected
employee to take part-time or modified work, and installing locks or other protections at
the work place.

J The bill specifically excludes adverse job action for participation in criminal justice or civil
proceedings. :
. The provisions of the bill are to be enforced by liability for damages equal to the amount

of wages, etc. lost, as well as punitive damages and equitable relief. The DOJ can bring a
civil action to recover the damages.



The protections of the bill go into effect even if the crime involved does not result in
criminal prosecution.

Defenses to liability are provided in case the employer’s compliance would result in threats
to other employees, impairment of essential job functions, or undue hardship to the
employer’s business.



CRIME VICTIMS' EMPLOYMENT NON-DISCRIMINATION ACT
Sec. 1: Short Title | |
This bill may be cited as the “Crime Victims’ Employment Non-discrimination Act,”
Sec. 2: Findlnga and Purposes
(). Findings, Congress finds that-
| (1) Violent crime has a substantial impact on interstate commerce. This impact is
. well-documented and includes the following:.
~ (A) According to the National Institute of Justice, crime costs an estimated.
$450 billion annually in.medical expenses, lost eamings, social service costs, pain; suffering, |
and reduced quality of life for vietims, all of which harm our nation’s producﬁvity and drain
quf nation’s resources. Violent crime accounts for $426 billion of this amount.
(C) Rape exacts the highest costs-per-victim of any criminal offense, at an
estimated total of $127 billion per year. In 1992, an estimated 607,000 rapes and sexual
| assaults occurred in the United States. Other violent offenses take unacceptably high tolls on
" the economy as well, including assault (93 billion), murder (571 billion), drunk driving
(excluding fatalities) ($61 billion), and child abuse (856 billion);. |
(D) Violence is the lanihg cause of injury to women in the United States, and
in the Q&ﬂcplace, homicide is the leading cause of death to womeh;_ [* wﬂl'g;at more figures
docume:;fgng crime and costs against other groups and its impact on the workplace]
| (B) Violeat crimé results in wage losses equivalent to 1 percent of all
* American earnings;

(F) Violent crime causes 3 percent of the nation's medical spending and 14
.
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pecent of injury-related medical spending;
| (F) Employers pay nearly $5 billion annualy to cover the cost of crimes
against employees and their families;
(2) In addition to the impact of crime on the economy as & whole, victims and their
families suffer from crime and its effects on a daily basis: |
| (A) Domestic.crime against adults accounts for appmximi@ely 15 pemt;.nt of
: 'total crime costs in the United States each year; |
®B) Betwcen 1987-1990, people and households in the United States faced
mpre then 49 million crime attempts annually, including more than 16 million violent crimes;
3) Anierimh workers who have been victims of crime too often .suffer;adverse
consequences in the warkplace as @ result of their experiences as crime victims. Crime
" victims are particularly vulnerable to changes in employment, pay, and benefits as a result of
their victimization, and are therefore in need of legal protection:
(A) Nearly S0% of rape victims lose their emplqyme.;xt or are forced to quit
their jobs following the crime; | | | |
| (B) One-quamr.of battered women surveyed have lost a job due in pan to the
 effects of domestic violence, and over half were harassed by their abusecs at work;
{add other studies and cases; from victims® groups]

(4) Only twelve States have enacted statutes forbldding employers fmm tahng adverse
" action against employees who have been victims of crime and must parﬁmpate in the criminal
* justice process during working hours, No state explicitly protects crime victims from other
adverse action which may result from their experiences and status as crime victims; and

A}
]
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(S) Existing Federal law does not explicitly protect crime vi);dms from retaliation,
discharge, or other penalties in the workplace which may result from their experiences and
status as crime wcnms

(b) Purposes. Pursuant to the affirmative power of Congress to enact this Act under
sectxon § of the Fourteenth Amendment to the Constitution, as well as under clause 3, section
8 of Article I of the Consumdon, the purposes of this Act are—

(1) to promote the national interest in easuring that crime victims can recover from
the effects of crime and paxticipat; in the criminal justice process without fear of adverse
economic consequmces from their employers; |

(2) to minimize the negative impact on interstate commerce from dmlocauons of
employees and decreases in productivity that may arise when employees are victﬁnized by
crime; | |

3) to promoté the purposes of the Fourteenth Amendment by protecting the rights of
vlcﬁms of crime ind:by funhedng the right of mmz victims to :ﬁphymmt free from equal -
' pmtecuon and due process violations;

(4) to accomplish the purposes set forth in subsections (1), (2), and (3) of this section
ﬁ manner that accommodates the legitimate interests of employers and pmtecu the safety
of all of those in the workplace, |

Sec 3: Dlscnmmatlon
(a) General rule: An employer shall not take or threaten to take any adverse job

action against any employee who is ar has been a victim of crime based. upon that
\

GI\LEGAL\WVA\VAWAZNONDISC.DFT July 7, 1997 (3:0pm) 3



employee's status, experieace, or condition as a victim of erime,

(b) Definitions; For the purposes of this Act: |

(1) an “employer” includes any person agﬁng directly or indirectly in the interest of
an employer in mln;don to an employee, and includes & public agency, but does not include
any labor organization (other than when acting as an empldyer)_ or anyone acting in the
capacity of officer or agent of such labor orgenization. :

(2) “Employ” includes to suffer or permit to work for wages, benefits, or other
compensation.

(3) an “employee” means any person employed by an employer. This t-etml_includes
full- or part-time pe:ions employed for a fixed timé pedod, temporary or leased basis,
independent contractors, and persons parﬁcipaﬁng in work asslgnme:its as a condition of
receipt of state or federal welfare benefits. -

(ﬁ) “victim of crime” includes any employee whom an e_mplofer knows or has reagon
to know has been the target of an act or series of acts that would constitute a crime under
applicable State or Federal penal law, or that would form the basis for obtaining an Order of
Protection under a.pphablc State or local law, This term also includes those employees
against whom threats to commit such cnmmal offenses have been made, pmvided the
employer knows or has reason to know that such threats have occurred. Ewdenqie that such
incidents were reported to the employer, by the alleged vwnm or by any other eﬁployee,
shall create a presumption that the employer knows that the employee has been a “victim of
crime” under this subsection. |

~ (S) “adverse job action” means any action adversely affecting the empldymﬂit status,

G:A\LEOAL\WVAWIVAWAZ\NQNDIRC.DFT Jfuly 7, 1997-(3:03pem) )



‘wages, or benefits payable to the victim, including:
| (A) demotion or suspeasion;
B) disnﬁssal from employment;
(C) refusal to hire;
(D) involuntary transfers;
(E) failure to make a reasonable accommodation of the victim’s health and
safety needs arising from the offense; and |
(F) loss of pay or benefits. This provision shall not inferfere with lawful
employii;iihtipoliciea pfovxdmg for unpaid leave, except where state or federal law or the
employer's existing leave policies provide for paid leave or continued benéfits, that can
| lawfully be exercised to attend court prOcee_dings or other activities related to the criminal
offense. | | |
| (6) “based upon” the émployee’u status, condition, or experience as a cime victim
means any action affecting the terms ar conditions of employment, as defined in part (b)(4)
of this section, which would not have been made in the absence of the employee’s status, |
condition, or expcnmce as a crime victim, and which does not qualify for the exemptions
. allowed by Section 6 of this Act.
| (})&;“f‘easomble.aooommodaﬂon" may include—
(A) job restructuring, part-time or modified work schedulea., or reassignment |
" to a vacant position or to aﬁother department or facility with qﬁvﬁt wages and ‘benefits,
. if necessary to protect the health or safety of the crime vmtxm,

(B) making adjustments to existing facilities, for example, installing locks or
’ \

© GALBOALWWAW\VAWA2\NONDIAC.DFT Jaly 7, 1957 (:03pm) 5



alarms, which are necessary to fmtact the aafety of the crlma victim and others {n the

workplace.
(8) “undue hardship” mﬁns an action requiring significant difficulty or expense, or
_any action that would be unduly costly, extensive, substantial, or disruptive, or that wbuld
fundamentally alter the nature of operation of the business, when considered in light ;:f the
following factors-— |
(A) the nature and cost of the accommodation néded under this chapter; |
(B) the overall financial resources of the employer; the 'nu?nbc; of persons
employed at the facility; the effect on expenses and resources, or the impact otherwise 6t' '
such accommodation upon the operation of the _facil}ty; and
(C) tho relationship between the seriousness of the crime and injuries suffered
by the employee, or threatened to be made against the employee, and the proposed |
accommodation. In cases where the employee is a victim of domestic violence, the employer
shall take into account the fact that incidents of domestic violeace frequently escalate in
seriousness, and that Mts against the employee nﬁy result in violence.
'(c) Construction. |
(1) No disqualification for failure to proaeéute: An employee who otherwise mests
- the definition of ‘&ime victim” under part (b)(3) of this section shall not be disqualified
from this Act’s protections if the crime alleged does not result in criminal pfoaecuﬁon or
conviction of the perpetrator, provided the employer’s actions ometwise' fall .witbin the
prohibitions of this Act. _
(2) No Limitation to victims of workplace crimes: A crime victim shall be eligible

Y
1
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* . for the protections of this Act regardless of -the: location of the crime or threats to commit
- crime which have been perpetrated against the employee.. |
(3) No adverse job action for participation in criminal justice or civil proceedings:

It shall be unlawful under this section to take an adverse job action against an employee who
has been a victim of crime because that employee was absent from wo;'k to testify in a
criminal or civil proceading or o assit In the preparation of & criminal or civil proceeding

" arising from the offense, and that testimony or preparation could not be made outside the
.. employee’s regular warking hours. An employee who sceka protection from adverse joB

. actions.under this subsection must provide the employer with a minimum of twenty;four (24)

" hours notice prior to any such absencés, and should make all good-faim.e:&'om to provide as

- much notice as pos'sible.

Sec. &: Enforcement

| (a) Civil actlon by employees

(1) Liability: Any employcx who violates the provisions of this Act shall be liable to

any eligible employes affected for—

| :=  (A) damages equal to the amount of any wages, salary, employment benefits,
ot other compensation denied or lost to such employee by reason of the violation, and any
interest on that amount calculated at the prevailing rate; and

| (B) any punitive damages, up' to three times the amount of actual damages
‘ sustained, as the ﬁnder of fact ghall deem appropriate; and | |
(C) equitable relief as the court may deem appropriate, i:_icluding employment,

A
[}
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reinstatement, transfer, promotion, and adoption of policies to prevent future violations.
(b) Action by, Department of Justice: The Department of Justice may bring a civil
action in any court of competent jurisdiction to recover the damages described in subsection
(a)(1) of this section.
() Exclusivity of Remedies: These remedies shall be the exclusive remedies '
applicable to & claim under this title, unless after such claim arises the claimant voluntarily

eaters into an agreement to resolve the claim through arbitration or another procedure.

Section S: Attomzy"s fees. Section 722 of the Revised Statutes (42 U.S.C.§ 1988) is |

amended in the last sentence--[add language to effect technical amendment]

Sec.6¢ Defenses
(a) Extraorciinary threats to workplacé safety: It may be a defense to liability under
this Act if an adverse job action was necessary to protect the safety of an employee or other
“persons at the place of employment; provided, to qualify for this exception, an employer
must prove: | .

(1) Thiat the employer took all reasonable steps to protect the safety of the
crime victim and others at the workplace which, if successful, would not have required the
adverse job action; and |

(2) No less detrimental action was reasonably possible without endangering the
safery of the employee or others at the workplace.

(b) Essential job functions impaired: It may be a defense to liability under this Act
\
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_if, despite reasonable accommodation by the employer, the employee’s experience as a crime
victim has left the employee unable to perform the esseatial functions of the employee’s job.
For purposes of this chapter, consideration shall be given to the employer’s judgment s to
what ﬁncﬁnns of a job are essential.

(c) Undue hardship: It may be a defense to liability under this Act if the employer
can demonstrate that reasonably i.ccommodating the health and safety of the crime victim
would infpose an undue hardship on the openation of the business of the employer. To
qualify for this exemption, an employer shall make good faith qﬁ'bﬁs to implement the
émpléyee's proposals for such reasonable accommodations.

(d) Restoration to position, An employee who is lawfully discharged, transferred,
or suspended under subsection (@) of this sgctinn ghall be entitled to restoration to the
employee's former position provided the conditions necessitating the change in eu{ploymmt
no longer persist, and provided that restorahon does not constitute an undue burden. - The
employee shall be entitled--

(1) to be restored bj the employer to the position of employmérit held by the
employee when the discharge, transfe_r, or. sugpension commenced; or
| (2) to be restored to an equivalent positinn with equivalent employment
benefits, pay, and other terms and conditions of employment. |

(c) Burden of Proof: Once an employee establishes that .an employer toblg an adverse
job action against the employee after it knew or had reakon to know that the employee had
been & victim of crime, it shall be the employer's burdea to prave: |

(1) that the adverse job action was not based upon the employee's status,

\
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condition, or experience as a victim of crime; or

(2) that the employer’s actions fall within the defenses allowed by Section 6 of

this Act.
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18T DOCUMENT of ‘Level .1 printed in FULL format. R
GENERAL STATUTES OF CONNECTICUT

*THIS DOCUMENT 1s CURRENT THROUGH THE 1997 EDITION (1995 1996
SESSIONS)* B : :
TITtE 54. CRININAL'PROCEDURE
CHAPTER 961.. TRIAL AND PROCEEDINGS AFTER CONVICTION
s PART I. DISCOVERY, TRIAL AND WITNESSES

Conn. Gen. Stat. S 54- 85b (1997)

' sec. 54 85b.U Employer not to discharge employee appearing as witness. Penalty..
:Action for damages and reinstatement. . -

. (a) An employer shall not deprive an employee of. his employment, penalize or

_3threaten or. otherwise coerce’ him with respect thereto, because’ the. employee ,
obeys: a legal: subpoena to appear before any court of this state as a witness-: inb,
" any criminal proceeding. Any’ employer who violates this. section shall be guilty -
of" criminal contempt and shall be fineéd not more than five hundred dollars or" B

'-.imprisoned not more than thirty days or both. '

(b) 1f an- employer discharges, penalizes or. threatens or otherwise coerces an
employee in violation of subsection (a) of this section, the’ employee, within
ninety days of such action, may . bring a civil action for damages and for an
order requiring his" reinstatement or otherwise rescinding such action. If the
‘,employee prevails, he shall be allowed a reasonable attorney ] fee to be fixed o
'by ‘the. court. : : S '

THISTORY':(P A. 81 186 )

'.'TITLE NOTEs .

; : ':'*Statutory rules of court practice and procedure do not violate'.-
constitutional separation of powers (dissent). 161 C. 501..cited._30 CA 381,Q B

'_-392._1“- W---:, R S -

”CHAPTER NOTES

*In a criminal matter, unless’ the state makes out a prima facie'”f
cage of guilt, no unfavorable inference may be drawn from the failure of the - -
accused to testify. 147 'C. 502. The fact that one’ or more: .persons jointly
charged with the commission of a crime pleaded guilty is not" admissible, on the
trial of another person so. charged to establish that the crime was committed. A
plea’ of guilty is, in effect, a confession of guilt which, having been made: by
" one of those. charged with the crime,-can be no more than hearsay as to another
_who is so charged. The .state must. prove the whole case against any accused.

Sequestration of - witnesses is in discretion- of trial court. Request must . be
seasonably made, must be specific and supported ‘by sound reasons, -and it must
appear probable that, if witnesses were to hear -one. another 8 testimony, they .
would attempt falsely to give corroborating testimony. If these conditions are,ﬁf
met, a denial of the motion could constitute an abuse of discretion. It is' -
thhin ‘the discretion of the court to grant or deny ‘a defendant the right to




o - Paged
“Conn. Gen: Stat. § 54-85b (1997)

t.inspect statements: of ‘the state '8 witnesses in the possession of the state 8

attorney. 150 C. 195. The corpus delicti, that is, that. the crime: charged has

. been committed by someone, cannot be established by the extrajudicial confession

of the defendant. unsupported ‘by corroborative evidence. 22 Cs 385; 23.Cs 420.

'§In a criminal caseé the accused .cannot compel the prosecution to produce_

,'documents which he himself has made.: Furthermore, ‘facts sought to be. disclosed

‘must be shown to be exclusively within the knowledge of the state. '23'cs 41.

Proof of ‘gquilt must exclude not every possible, but every. reasonable,
supposition of the innocedce of the accused.. 23 CS 299.- In’ criminal case the

state may rest its case upon evidence sufficient to make out prima facie case. A
“prima facie case is made out when the evidence indicates toa reasonable person
‘'such .a strong probability of’ guilt that.a denial or explanation by the defendant

is reasonably called for. When the’ state has made out a prima facie case of
guilt, an adverse inference may be drawn from the failure of defendant to.
testify in his own behalf..23 Cs. 412.,Information disclosed to ‘a prosecuting

i attorney to enable him to perform the duties of his office is privileged on

grounds of public policy, and the adverse party ‘has no- right ‘to demand its

. production. 23°CS 459. If accused has reason to- believe witness under
ﬂ,examination had made prior statement which was. contradictory to. his testimony; -

accused may request statement to be produced for examination by court. Further

" use of such statement rests in discretion of court. 24 €S 377.
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' CODE OF - IOWA 1996

#%* THIS -DOCUMENT. IS . CURRENT THROUGH THE 1997 EDITION (1996
. LEGISLATION) 323

TITLE XVI. CRIMINAL LAW AND PROCEDURE
- SUBTITLE 3. .CRIMINAL CORRECTIONS
CHAPTER 910A. VICTIM AND WITNESS PROTECTION

Iowa COde s 910A 12 (1996)
91OA 12 Employment practices. .

-~ An, employer shall not discharge an employee from or take or fail to take
”action regarding -an’ employee's promotion or proposed promotion or take action to
' reduce ‘an employee's wages. or benefits, for actual time worked, due to the -’
'serv1ce of an employee as a witness in a criminal proceeding. An -employer who
violates" this section commits a simple ‘misdemeanor, and an employee shall be '
‘entitled to recover damages. Damages recoverable under this. section include but
',are not, limiteéd" ‘to, . actual damages, court costs, and reasonable attorney fees.'
The . employee. may. also petition the court for imposition .of a cease and desist
order against-the person’'s. employer and for reinstatement to the person 8
_prev10us position of employment. - ‘

\-HISTORY: _86 Acts,. ch“1178;-§ 13 o ‘ _ .

NOTES :
chapter Notes-

Purpose of 1986 amendments’ 86 Acts, ch 1178, § 1

"chapter Cross Reference:_

‘Referred to in s 236 14, 562A.27A, 562B.25A
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BURNS -INDIANA STATUTES:ANNOTATED |
Copyright (c). 1894~ 1997 by Michie,

-a division of Reed. Elsevier Inc. ‘and ‘Reed Elsevier Properties Inc.l

" All rxghts reserved..

Wk THIS SECTION IS -CURRENT THROUGH THE 1997 SUPPLEMENT
: LA R (1997 SPECIAL SESSION) * ek

_ TITLE 35. CRIMINAL LAW AND PROCEDURE -
ARTICLE_44. OFFENSES AGAINST PUBLIC ADMINISTRATION
E,CHAPTER 3.. INTERFERENCE WITH GOVERNMENTAL OPERATIONS
| ’ Burns Ind. Code Ann. $ 35 44- 3 11 1 (1997)

EZT'§:3S—44;3-1131. Interference nith witnesa eervice
A person who knowingly or intentionally:.?
| (1) Dismisaes an employee,'
“(2) Deprives an empIogee of:empio}mencrbenefité; or .
(3) Threetenq Pucﬁ[éjdismisseiIor.deprIvetion;

.'because the employee has received or responded to' a subpoena in ‘a criminal

Page 8 .

: proceeding commits interference with witness service, a class B misdemeanor.

:

fHISTORY' P.L.131- 1985,_s 18.



- §206.

- purposes could include the need for the
. prosecution to retain the property for trial,

"V.ICTIMS' OF clinvn;

retrial, or durmg an appellate process that
could result in a. retnal .

Library Refere'nces '

American Digest System

Pumshment -and prevenuon of crime;
- Criminal Law @1220

Encyclopedlas

civil liabilities to persons injured;

reparation, see '

Vlctlm and witness protectxon statutes, see C.J.S. Cnmmal Law § 1783 et seq.’

WESTLAW Electronic Research

Criminal law cases: llOk[add key number]

See, also, WESTLAW Electromc Research Gulde followmg the Explanatton

-‘»,-.-.-A.-..—

§ 207 Limltatlons on Employer.. .

An employer may not dlscharge or discipline a v1ct1m or a representatxve of

the’ victim for:

(1 part1c1patron at the [prosecutor s] request m preparatlon for a cnmmal

Justlce proceeding; or.

(2). attendance -at a criminal justice proceeding 1f the attendance is: réason-
_ably necessary to protect the interests of the v1ct1m : :

Comment

“This is similar to a number of current
provisions. . See, eg., Conn.Gen.Stat.Ann.

'8 54—85b(a) (West' 1985) (“An employer
shall not deprive an employee of his em-

ployment penalize or threaten or. other-

- wise' coerce: him with' respect thereto, be- -

cause the employee obeys a legal subpoena

_ to appear before" any court .of this state as * '
- a. witness in”any. criminal. proceedmg )

“-Ind.Code -Ann. § 35-44-3-11.1 ' (West
'1986). (misdemeanor to dismiss employee
depriveé employee. of employment benefits,
. or.threaten to do so, because employee has

-received or responded 'to subpoena in
‘criminal- proceeding); . Towa Code Ann.
§ 910A.12 (West. Supp. 1992) (“An employ-
" er shall not discharge an employee from or

. take or fail to take action regarding an -

"employee’s promotion or proposed pro-
motion or take action to reduce an em-

ployee’s wages or benefits, - for actual time -
~ - worked, due to the service of an employee

~.as a witness in a criminal proceeding”).

_ "Dlsc1plme ‘does not rmean merely fail-
" ing ‘to pay an employee for time not
. worked. Docking pay for more than the
_ time ‘missed is discipline.

‘496

" ABA Vlcttm/Wltness Gutdelme 5 pro-'

- vides:

: Victims and witnesses who request it
should be. prowded with-employer and - -
creditor-intercession. to seek employer
cooperation in minimizing employees’ -

" loss of pay and other benefits resultmg '
‘from their participation in the crimi- .
nal justice process, and to seek consid-.

" - eration from creditors if the victim is- ..

" unable, temporanly, to contmue pay- '

_ments,
See il Ann Stat. ch 38 para 1404(14) B
(Smxth—Hurd Supp.1992) (victim - entitled
to appropnate employer mtercesston ser- - :
vices by ‘the State’sAttorney or victim ad-
vocate personnel to ensure that employers

“of victims will cooperate with the ‘criminal .

justice system in ‘order.to minimize an-
employee’s loss of pay and ‘other benefits
resulting from court appearances”). -

Many v1ct1m/w1tness programs prov'ide_

“on-call” programs - whereby the victims
and witnesses are called in when needed
for trial. This enables the witness to re-
main at work until actually rieeded, thére-




VICTIMS OF CRIME

by eliminating wasted time in the waiting

room. .

_ Ameérican Dlgest System
Punishment and prevention of crime;
Criminal Law @1220

Encyclopedlas

civil liabilities to persons injured;’

§ 208

" Library References

reparation, see

Victim and ‘witness protecllon statutes see C.J. S Crlmmal Law § 1783 et seq.

Criminal law cases: llOk[add key number]

WESTLAW Electronic Research

See also, WESTLAW E.lectromc Research Gu1de followmg the Explanauon k

8§ 208.

Informatlon from [Law Enforcement Agency]

(a) After initial contact between a victim and a [law enforcement agency]
responsible for’ mvestlgatmg a. crlme the [agency] shall promptly gwe in

writing to the victim:

(1) an explanatlon of the victim’ s nghts under tl’llS [Act]

Q). mformat10n concemmg ‘the avallablllty of:
(i) assistance to victims, mcludmg medlcal housing, counsellng, and emer-

gency services;

(ii) compensatxon for v1ct1ms under thlS [Act] and the name street address'
and telephone number of the [agency] to contact; :
(iii) protect1on of the v1ct1m including protective court orders; and

(iv) access by the v1ct1m and a defendant to public records related to ‘the o

: case.-

: v1ct1m as relevant, the followmg

(b) As soon as practlcable the [law enforcement agency] shall g1ve to the .

(1) information .as to the suspects 1dent1ty unless mconsxstent w1th law

"enforcement purposes

Q) mformatmn as to whether the suspect has beén taken into custody, has
escaped, or has been released, and: any COl’ldlthI‘lS 1mposed on the release;

.(3) the file number of the case and.the name, street address, .and telephone
number of a.[law enforcement officer] assigned to investigate the case; and

(4) the [prosecutor’s] name, office address, and telephone numbe'r_. _

Comment

. Victims should be mformed of the gener-
al rule that public records related to crimi-

. nal proceedings are open to public inspec-

tion, of any relevant exceptions to that
general ‘rule, -and of any relevant proce-
dures whereby a victim may request the
court to limit public access.” As members

of the public-with a particular interest in

-the case, victims of crime should be al-
lowed accéss to all records and transcnpts

of the criminal proceedmgs

Subsection (a)(2)(iv) deals w1th public
records and does not envision dxsclosure

497
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Tri-fold Panel 1 | (Department of
' Justice Logo)

STOP THE CYCLE OF VIOLENCE GRAPHIC

What You Can Do

The National Domestic Violence Hotline 1-800-799-SAFE (Voice)
1-800-787-3224 (TDD)

Department of Justice Employee Assistance Program  202-514-8236 or [-800-626-038S
202-514-5000 (Non-Business Hours)
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Tn-fold Panel 2

WHAT IS DOMESTIC VIOLENCE?

Any form of coercive behavior by one person to gain power and control over another. It may
include: -

. physical aggression
. psychological intimidation

. verbal abuse

. stalking

. economic control

. prohibiting friendships and other normal activities
. harassment

. direct or indirect threats of physical harm
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Tr-fold Panel 3

WHAT IS THE JUSTICE DEPARTMENT’S POLICY ON WORKPLACE DOMESTIC
VIOLENCE?

Domestic violénce can have a major impact on the workplace. The domestic abuse an employee
receives at home or on the job can lead to lost productivity, increased absenteeism, higher health
care cost and increased stress on the part of the victim and coworkers, and thus, is a source of
concem to Department employees and to the Department.

Accordingly, violence, threats, harassment, intimidation, and other disruptive behavior associated
with domestic violence will not be talerated m our workplace; that is, all reports of madents wall
be taken Seriously and will be dealt with appropriately. Such behavior can include oral or written
statements, gestures, or expressions that communicate a direct or indirect threat of physical harm.
Individuals who comumit such acts may be removed from the premises and may be subject to
disciplinary action and/or criminal penalties.



=
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Tn-fold Panel 4

WHAT CAN 1 DO?

. Talk with a trusted co-worker, friend or manager about workplace domestic violence
situations that you observe or encounter.

. Call the local police if you or your co-workers are in immediate danger as a result of a
workplace domestic violence situation.

. If you are a perpetrator of workplace domestic violence and you want help, contact the
Employee Assistance Program at 202-514-8236 or 1-800-626-0385, or the National
Domestic Violence Hotline at 1-800-799-SAFE (Voice) and 1-800-787-3224 (TDD)

. If you are a victim of workplace domestic violence, coordinate approved absences from
duty with your supervisor. Provide acceptable supporting documentation, be clear about
your intention to Teturn to work, and be sure to maimain contact with your supervisor
during your absence.

WHAT WILL THE DEPARTMENT DO?

. - ~ -
. Maintain a list of services available to victims and perpetrators of domestic violence.
. Each of the Deapartment’s burcaus will establish a Critical Incident Response Team(s)
that will respond to emergency situations arising as a result of workplace domestic
violence.
. Provide education on domestic violence through existing or new channels such as

lunchtime seminars, newsletters, posters, pamphlets, and employee and management
training sessions. :

. Provide security advice, consultation and reasonable assistance to employees who
experience workplace domestic violence.
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Tri-fold Panel S

WORKPLACE DOMESTIC VIOLENCE RESOURCES

U.S. Department of Justice Employee Assistance Program 202-514-8236 or
1-800-626-0385

U.S. Department of Justice Security Services - 202-514-3271

National Domestic Violence Hotline 1-800-799-SAFE (Voice)
: 1-800-787-3224 (TDD)

National Coalition Against Domestic Violence | 303-839-1852
National Battered Women's Laﬁr Project | 212-741-9480
National R;source Center on Domestic Violence 1-800-537-2238
Health Résomce Center on Domestic Violence 1-800-313-1310
. - -
Center for the Prevention of Sexual and Domestic Violence 206-634-1903

National Network_ to End Domestic Violence 202-434-7405

D.C. Coalition Against Domestic Violence 202-783-5332
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Alabama Governor’s Challenge on Domestic Violence

On April 8, 1998 Governor Fob James of Alabama issued the state’s first
Challange on Domestic Violencs, at a two-hour kick-off event at the State Capitol in
Montgomery. Several hundred people -- including law enforcement personnel, judges,
and advocates -- participated in the event. In addition, participants in five major citiop
across the state wers connected via televised sites, Governor issued a challenge to
Preaident Clinton and all other goverors to follow Alabama's lead in placing the Family
Violence Prevention Fund’s “There’s No Excusé for Domestic Violence™ bumper sticker

_gn_@gclemmem vehicles. He then issued a proclamation mandating that 10,000 of the

umper stickers be placed on every state vehicle in Alabama,
"‘—\ .

A

Governor James placed the first bumper sticker on the Governor’s vehicle, and
tmndreds of balloons with the imprint of the bumper sticker were released. Alebama’s Lt
Governor Don Siegelman also gave a speech. The event featured a 16-foot replica of the
bumper sticker and on the stepa of the Capitol, fifty “victim silhiouettes” of women from
all over the state, with pelice crime scone tape linking through théir arms. The University
of Alabama and the Law Enforcement Academy peid for televiaing the event across the
state, and the Alabama Junior League and the Alabama Coalition Against Domestic
Violence paid for the 10,000 bumper stickers that will go on 1ll state vehicies.

The State of Kansas has already taken up the Alabampn Governor’s Challonge.
Kansas Governor Bill Graves will host his state’s Challenge on Domestic Violence on
Tune 17, 1998 in Topeka, Kansas, GTE Corporation has comunitted to funding the entire
cvent. Major cities in Kansas, as well as Alabama, will be connected via televised sites.
“Resource kits” guiding states on how to take up the Alabama Governor’s Challenge will
be sent to all the staras in early May. States that plan to jom the event in June will also be
cormected via televised sites. Arizona has already expressed interest. CBS's program “48
Hours" is covering the activities leading up to the Kansas event and will cover the Kansas
Challengs in June.

The Alabama Governor’s Chalienge was conoeived ot and implemented by Mary
Beth Burchardy, a domestic violence survivor and now Domesiic Violence Project
Coordinator of the Law Enforcement Academy of the University of Alabama. In
coordinating the event in Alabama and now Kansas, Mary Beth has been in contact with
the White House via Emory Mayfield (202-456-2896) in the lntergovernmental Affairs
Office and Barbara McMillan (202-456-7560) in the Scheduling Office. Mary Beth had
faxed information about the Challenge to Audrey Haines in the Outreach for Wornen
Office in early Marsch but received no response,
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PROCLAMATION

BY THE GQVERNOR

WHEREAS. the State of Alabama recognizes doraestic violence as the nation’s
leading ¢ause of injuries lo women berween the ages of 15 and 44; and

WHEREAS, an estimated two to five million women are abused annuaily and ofico
tiroes an estimated three million children wimess or are affected by the abuse: and

WHEREAS. 26,000 cases af domestic violen:e are reported each year in the suﬁe
of Alabama; and

WHEREAS, the [Jnivessity of Alabama Law Enforcement Acaderny and the
University of Alabamg, are committed 0 fully accradited training for law eaforcement
officials, professionals and the general public on the dynamics of domestic violence and its
effects an sociery: and

WHEREAS, the University of Alabama Low Bnforcement Academy and e
Universiry of Alabama are additionally committed t» education and awareness efforts op
domesiic violence through local, stamewide and astionsl campaigns which cary the
message. “There's Na Excuse for Domettic Violen:e"; aad

WHEREAS. the Governor's Office supports these efforts and campzigns on
domestic vicience and encolrage state employews and all law eaforeement officials o place
a burnper sticker on their vehicles bearing he theme slogan and the Alabama Crisis Hodine
tumber: and '

WHEREAS. the State of Alabama wouid like to issue a challenge t othar stares

taks action against such a serious issue, and follow Alabama'i lead In bringing abour
furthe r swareness 1o the issue of domaestic violence:

NOW. THEREFORE, I, Fob James, Ir., Governar of the State of Alsbama, do
hereby prociaim Aprnil 1998 as

&

ia Alabaroa.

GIVEN UNDER MY HAND, aod
the Great Seal of the Governor's
Office at the State Capital In the
City of Montgomery on this 4th
day of April, 1998.
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ALABAMA GOVERNMENT

odior, 261-1519

Slove Bl Govarnment

Gov. Fob lamee puts an anti<iomestic violence sticker on »

trol car during a news conference at the Capitol om
wciudumomln

Capitol rally targets

domestic violence

By Joiw 0, Alcorn
MONTGOMERY ADVERTISER

Gov. Fob Jnes was in front of
tha Capitol an Wednseday morning
10 put on the rear bumper of a
stale twooper car a aticker:
“There's NO Excuse for Domestic
Vislence.” :

The black and dius stickar also
carries the 1-800-680 8822 stare do-
mestic violgncs hatling number.

James sald ha was encouraging
all Alabama employees to obtain
the stickers and display them on
thelr vehicles as a means of in-
cremsing public awarances of the
problam — thers were 25000 re-
parted cases of domostic vialence
last yeur.

“YH there ware that many cases
reported, the number that want un-

reportad could be tenfold chat num-
bar,” James sald

James was flanked on the Capi:
to! stepa bY members of a domestic
viglence advisory council ha ap
poitited st May.

Lt Gov. Don Slogelman also
spokie to those atten tha rally.
He urged ittendses to go across the
street to the Stire Houss and ask
House metabers to a?uinkls pess a
three-bill packagn of domastic vio-
lenos megsuyed originated and
passed in the Senate,

Those bills would provide a 24
Bour “eoaling-of period’’ for thosd
arrested in domestic violence incl-
dents, mandats extandedt jail time
for repeat offeudsrs and give
nm more discetion in
with affenders who have |
court wrotective arders,
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former laiteved wife it leading a campaignio

strin domestic vioknee by helping police
{e3m how to moee effecttvely deaf wikth it, leading
the natinn s governoes o fake a stand and pushing
an iwarencs effont that includes anti-<domestic
vindence bumper sthokerson 10,000 maie vehicles.

Mary Buh Buchandt ks domesic vialence
coordinator and instructor with UA ' La v Enforce-
ment Aczdemy, which tains the state's police
officers. She was 2 victim of damextic ahuse for 18
years 3t the hands «f a hushand who was 3
suxesshul busihessman never suspected by friends
and acguaineanees After kaving (he relationhip,
Lerchardt becane committed to domesic abuse
intervention and odmation.

Burchard veas the citalyst in organiing the
recent “Guvemor's Nationwidr Chatlenge,”
taunclied witha presxcasaference on the aeps of
the Alabama Capitol in Montpomery. Alabama's
Gay. Faly jatnes and W Gov. Dun Siegeluan ket
their support ame{ons 3gaing domestc vioience
Pslice oificers, count afficiaty, amd atherslinked up
wround e Kaic 07 g NvecBy dniaive ete
oourse in denwestic viedence prevention,

Jamesannounted that 2 banmper sticker read-
Ing “Therex Na Pxcuse (or Domedic Vioknee™
witllie placed en all govern iment and 1aw crforoe -
ment wehides, which iotal ower 10,000, Funding
for thebumper sk rrwan provided by the mioe
Leagwes of Alabames ) the Alahama Coalition
Agam Domestic Violene.

“This campaign was organized o0 show the

nation thae this & 1 stme uniled in @s decication 0
gondamestic 1lnmse,” okl Burcharh “As sresil,
chuages can be aade to nstil] gronger sysiems of
ingerverniont, muenlber reductiv s and orisne poeven-
tion.”

As part of awmienesy activiiies, TIAS Lw
Enforcespent Academy . a Bsision of the College of
Comtinting SMudies. provided a demestic violence
tining seminar dvoegh VA's intercampus Inter-
active Telecumuumication Syxten A kweaions in
Binninghzm, Huresville, Tuscalooss Montgmnery
and Motule. (TS allows instructorsand sturdents in
different iogatons (o interact as i in the sane
oOom

The seminxe v offered frev Lo inyone
interested] In pan icijrting, including law enfosce-
mentofTkiak, prusecusons, disna aomeys, pcges,
count advocies, dirdter drectoes and velunteers.,
anct athers who wark with domestic violence
cases. Yhe progrm has been funded by a bomes-
lic Violence Grapl Imnn die Ly Enforcement
Planaeny Eivison of the Atabana Depanment of
o auu Uonaainky Affags andthic taning
hasheen aprrosed for credit through the Alabami
Police ONicers Mambards «nd Trining Cooenis-
sion.

A jewelry desipmer by professon, Rurchardt
became involved with domestic abuse dwecacy
and education after she spoke ol hes experiences
it a regiimal law enfoccement medting

*Afer (his preseptation, pleyne calls came
from sl over. asking @c to speak for other

|

groups,” she skl *People
wha were thare i [worw
tauchedtiwywereby hear-
g al e thissituatkm lnnn
a vivian and 2 urvivec”

She has since jolned
Law Enforcermient Academy
aml lexdk freqquent cnurses
tn domestic vikence irin-
ing. Bundhrin& ssyshermain
gaal inbeah (oses isio help
foder an undersiandiing of
the st and to encourage
inervention. “Sadly, onst
peonle ey in abruxive nda-
virmshige duriag the early
vear hecause of hope and
love: aml lLiter they stay
hecausenhelplessness sod
fear." stwe ®ld.

“Hewrinp Mary Deth's
experiences ety gave me
1 ey understandlng o
hevw sormeom in Heis silas-
tion keds.” stk Kenystits Burton, u lawrernce
Coundy depmty siertff wlin recemly commpleted
Burcchinrd s chss, “Wheo we g on cailie ax potiers
officerr. we nred undersand what these wonen
{rave heen sthenuph °

The acadey bas graduated mxrre than 5,500
neace officemsinee isincentiun in 1972 formore
i{fowmation on the program, call 3€8-5831. -
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Rare 3-D Rirasemnd Gives High-Tech Heln To Expectant Parests

E:pcazm merents and their doaars — whio previously relied on fuzzy
ltrz sound lmapes 1o make “eckuztet puesses™ — now have precise 3-D
{echnokagy to see gencler and details such as beart valves and thie [ens of thie

tye hefore the baby & bom.

Dr. Thomzs McHaltic | 20640191 € orolessor nf obstetrk =/ e voecoloay in the
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Police officers and other pro-
feasionals involved i Alabama’s
Jodiciel system aye beginming tobe
educated o0 ‘violerice
vised clrssrodms-

Umtil cecently, the issae of
domestic violcnce has been ome
which people tcluszd tc discues
openly. '

“I¢ was so taboo.” said Mary
Beth Borchardt, domestic violence
coordinator and instructor with the.
University of Alsbama’s Law
Enforoement Academy. “You just
ddn't tatk about it. Tt was ¥ fami-
ly matter.”

L ess thea a year 88D, Burchardt
ended an 18-year marriage which
imvolved domestic vialenoe.

sapn afis{n

PR R S
:

Domestic violence

)

i

"@,;:Hp‘l

Thigw T

Burchardt said she tricd raaqy
Mwwmpdnoﬂhcvio-
leince, lacinding believiag in God

ghd ‘W6 bood of family. She

m&.ed‘ :2ed in the relationship for s0
muly yoars because of those
beliefs, end out of fear.

“Afier & While the threats were
o read that if 1 & ever wll any-
body, them he would Wll me”
Burt‘.!l'd’.!l-ﬂ.:'

Since leaving ber husbend, the
has become a spokeswomen for
the fight mgainst domestic vio-
fence. _

Burcherdt taught s televised
chumd\ehcuiuny‘ununﬁvc
classrooms in November. Aber
she tanght the class, the Acedenty
asked her to come back as project
coondinatar.

“%We have a domestic violeace

ot

cases now part

treining program for Lew ‘enfofoe--
ond the entire professions trado
that deals with domestic vio-
tonce,” Burchardt s

" The which operates
out of Burchardt's officc in
Parham ‘Weat, is sponsored by a
gramt from the Law Eaforcemend
Division of (e Alabama
Department  of Bconomic and
Cobwnolty Affairs which efloms
the trainiog to be to the
officers and ather professionals at
no charge.

“Stece the beginning of the
groM program we've trained sev-
erel thousand officers atresdy”
Burctard said.

Thp Govemoar's Nationwide
Chaflenge, irsued April 8. will
inchude plachag & bumper sticker

of traiming

that suys “There's No Bxcume for
Doraestic Vialence™ on &fi govert-
memt snd law enforooment wehi-
clet. Burchardt said the governot's
plan will have a frega effoct on the
efforts of her progra
“Atready the chailenge his
begun and Alatrama is preparing &
reslly be covesod with bumper
atickers,” Borchardt sxid. “Tt will
trickie down from there.”
Brrchendt isrved & wamniag to
University studems who &ee
imvoived in a violent relationship.
“Set those bounderies.”
Burchamtt said. "f that persom s
noi willing to abide by those
boundsries then get out of ®ie
celntionship. Your kfe is mofe
important thas a violent relation-
ship. They cam tum deadly.” 1
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Proposed Follow-Up Report on Clinton/Gore Initiative

Last June Vice President Gore challenged the Board of Directors of the Cellular
Telecommunications Industry Association to use their technology to help in the fight
against crime. Specifically, the Vice President proposed that the industry provide wireless
phones to community watch patrols, in response to the President’s call for one million
additional community watch volunteers.

One month later, July, 1996, the President announced the Communities on Phone Patrol
(COPP) program at a White House ceremony. In the intervening year:

8,850 Phones have been approved for distribution to...
7,780 Community watch groups, with ...
115,608 Volunteers, protecting neighborhoods with...

50,000,000 Americans

Polling, immediately after the announcement, showed that 47 percent of Americans were '
aware of the Administration’s establishment of COPP. The effort was criticized by some

as election year grandstanding, a photo-op with no follow-through. The facts clearly show

that the initiative has been far, far more than a campaign stunt. A public accounting is,

therefore, appropriate to make it clear that the Administration’s effort had significant and

lasting results.

There 1s another “hook” which can be used in the same timeframe to highlight the
Administration’s leadership in the success of wireless telecommunications. Around the
beginning of August the wireless industry will sign up its 50 millionth subscriber. When
the Administration came in there were only 10 million subscribers, the policies of the
Administration have not only raised $20 billion in auction revenue for the taxpayers, but
also, during the Clinton/Gore Administration...

550,000 New, high quality jobs created in wireless industry,

$21.3 billion Invested in new plant and equipment (not counting
the $20 billion paid for spectrum),

25% Decline in rates (as a result of new competition)

A White House event built around the first anniversary of COPP and the 50 millionth
subscriber would highlight the leadership of the President and Vice President in not only
stimulating the development of new, competitive telecommunications technologies, but
also fulfilling on the pledge to put that technology to work for the betterment of America.
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To: Tom Freedman

From: Esta Soler

Date: July 27, 1998

Re: White House event on domestic violence

I appreciate this chance to offer suggestions about how the Administration could
play a leadership role on a key issue for victims of domestic violence. I see a real
opportunity for the Administration to take the lead on increasing the rate at which
health care providers screen women for domestic violence, which the F amily
Violence Prevention Fund and leading experts in the health care field have
identified as a key priority.

Because domestic violence is a highly prevalent and preventable health problem,
routine screening has become an accepted strategy for domestic violence
prevention. Routine screening of all women for domestic violence is supported by
the American Medical Association, the American Nurses Association, the March of
Dimes and domestic violence advocacy organizations. The U.S. Department of
Health and Human Services Departmental Agenda for Action for 1998 identifies
“strengthening the health care system’s ability to screen, treat, and prevent family
and intimate violence” as their top priority. Routine screening gives health care
providers the opportunity to intervene with victims of domestic violence early —to

ensure that these women receive the appropriate health care and support services
they need.

Despite the strong support for screening, studies show that most women are not
asked about domestic violence by their health care providers. The Administration
could play a key role in translating good policy into standard practice by helping to
increase the rate of domestic violence screening in health care plans that contract
with the Federal Government. As you well know, when changes begin to occur in

Medicaid, Medicare, and Federal Employee Health Benefits Plans, other plans tend
to follow.

San Franciseo, CA - 94103-5133 web sire: lnep:/ /www.ivpt org/ email: Rind@nhplory
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We suggest the following program for a White House event on domestic violence:

1. Testimony from a victim of domestic violence who made repeated trips to
the hospital emergency department for treatment of injuries from abuse,
but who was never asked about abuse by a health care provider. Or,
testimony from a victim who made repeated visits to a primary care
provider for treatment of a health condition caused by abuse, such as a

migraine or hypertension, but was never asked about abuse by her
physician.

2. Statements by the Presidents of the American Medical Association and the
American College of Obstetricians and Gynecologists.

3. A statement by the President or the Vice President announcing the
Administration’s plans for increasing rates of domestic violence screening.
The new initiative should focus on strategies that will increase screening
within Medicare, Medicaid and health care plans for Federal employees.
Obviously, we will need to flesh out the details of this plan in advance of

the event. We would be pleased to work closely with you on developing
this strategy.

I look forward to discussing this with you further. Thank you again for this
opportunity.
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- THE WHITE HOUSE
Office of the Vice President
For Immediate Release Contact:
Tuesday, June 23, 1998 (202) 466-7035

VICE PRESIDENT GORE ANNOUNCES NEW EFFORTS TO MAKE THE HEALTH
CARE SYSTEM MORE RESPONSIVE TO FAMILIES

Tipper Gore Announces New Fublic/Private Network to Support Children of Patients with
Serious Mental and Physical linsss

Nashville, TN -- Vice President Gore announced a nev: directive today to make the
Federal Employees Health Benefit Program (FEHBP) more family-friendly, while Tipper Gore
taunched a new public-private partnership to help families cope with serious mental and
physical iliness.

"Tipper and | are pleased to be here today to talk abou: family-centered care -- an
approach that relies on the partnership between providers, parsients, and families to promote
heatth and healing," the Vice President said on the second day of the Gores:) seventh annual
conference on policy issues of major concern {o families and children. “Family-centered care
acknowledges that the fundamental health care provider In Amrerica today is the family, and it
is designed to unieash the healing power of the family.”

The Vice President and Mrs. Gore moderated the "Family Re-Unien 7: Families and
Health * and each made announcements to help make heaith v:are more family-centered.

The Vice Presidert:

Directed the FEHBP to Encourage Family Friendiy Health Plans: The FEHBP
z% will hold a series of meetings with families over the next year o identify ways that its health
plans can be more responsive to the needs of families. and it will publish these findings in its
1999 annual call letter to insurers as a condition for participation in the program.

Mrs. Gore met with children and their families to discuss their experiences coping with
their parentst1 mental and physical ilnesses and the effect of these liinesses on their
children.

In her remarks, Mrs Gore:

Launched a public-private network to support children and patients
with serious mental and physical illnesses: A network of private and public
groups will come together to support children of cancer and other seriously ill
patients. In addition, the Substance Abuse and Mental Heaith Services
Administration and the National Cancer Institute will form a partnership to bring
together researchers and sarvice providers to hzlp support children.

"We don't give credit, particularly to children, for the empathy, the resilience,
and the downright individual strength we see in families facing a medical crisis,
whether the crisis affects a sibling, a parent, or a grandparent,” Mrs. Gore said.
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“And that is why 1 am pleased that the Federal Government, in partnership with
families, sclentists, caregivers, private foundations, and health and social
services professionals, have joined together to help our children cope with their
parentsr] illnesses.”

The Vice President and Mrs. Gore heard reports from roundtable discussions
addressing the following issues: principles of care for families with young children;
family-centered elder care a1 home and in medical seltings: successful community-based
initiatives; strategies o give families the information ihey want; bringing families into
the design of health care setting and medical training: creating responsive, flexible
policy; and measuring success.

The dayls activities ollowed on the heels of a discussion the day before with President
Clinton, First Lady Hillary Rodham Clinton, Vice Piesident Gore and Tipper Gore.
The conference is co-spoasored by the Child and Family Policy Ceater al Vanderbill
University, and the Children, Youth & Family Consonium of the Umiversity of
Minnesota.
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To: Tom Freedman

From: Esta Soler

Date: July 27, 1998

Re: White House event on domestic violence

[ apprectate this chance to offer suggestions about how the Administration could
play a leadership role on a key issue for victims of domestic violence. I see a real
opportunity for the Administration to take the lead on increasing the rate at which
health care providers screen women for domestic violence, which the Family
Violence Prevention Fund and leading experts in the health care field have
identified as a key priority.

Because domestic violence is a highly prevalent and preventable health problem,
routine screening has become an accepted strategy for domestic violence
prevention. Routine screening of all women for domestic violence is supported by
the American Medical Association, the American Nurses Association, the March of
Dimes and domestic violence advocacy organizations. The U.S. Department of
Health and Human Services Departmental Agenda for Action for 1998 identifies
“strengthening the health care system’s ability to screen, treat, and prevent family
and intimate violence” as their top priority. Routine screening gives health care
providers the opportunity to intervene with victims of domestic violence early —to

ensure that these women receive the appropriate health care and support services
they need.

Despite the strong support for screening, studies show that most women are not
asked about domestic violence by their health care providers. The Administration
could play a key role in translating good policy into standard practice by helping to
Increase the rate of domestic violence screening in health care plans that contract
with the Federal Government. As you wefl know, when changes begin to occur in

Medicaid, Medicare, and Federal Employee Health Benefits Plans, other plans tend
to follow.

San Franaseo, CA - 94103-5133 web sre: lnep:/ /www.bvpforg,/

Q0NN ' T mms

emasl: fund@hvprory
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We suggest the following program for a White House event on domestic violence:

1. Testimony from a victim of domestic violence who made repeated trips to
the hospital emergency department for treatment of injuries from abuse,
but who was never asked about abuse by a health care provider. Or,
testimony from a victim who made repeated visits to a primary care
provider for treatment of a health condition caused by abuse, such as a

migraine or hypertension, but was never asked about abuse by her
physician.

2. Statements by the Presidents of the American Medical Association and the
American College of Obstetricians and Gynecologists.

3. A statement by the President or the Vice President announcing the
Administration’s plans for increasing rates of domestic violence screening.
The new initiative should focus on strategies that will increase screening
within Medicare, Medicaid and health care plans for Federal employees.
Obviously, we will need to flesh out the details of this plan in advance of
the event. We would be pleased to work closely with you on developing
this strategy.

I look forward to discussing this with you further. Thank you again for this
opportunity.
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Record Type: Record

To: Thomas L. Freedman/OPD/EOP

cc:
Subject: Family Violence Prevention Fund

| just received a fax from Lisa Morena at the Family Violence Prevention Fund. It says it is per a
2/25 conversation with you. Attached are a memo and recommendations on DoD response to
domestic violence and the Rx for Abuse Act. What is this? Do | need to consider this for what we
are putting in our VAWA bill? Let me know by today. Thanks, Mary
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DOD RESPONSE TO DOMESTIC VIOLENCE

BACKGROUND

Funding: DOD spends approximately $105 million on .Family Advocacy Services. This provides
services to approximately 2 million service members and dependents in the US and abroad.

Domestic violence in the military is defined as spousal abuse. This is mainly due to the fact that
DOD services are only available to military personnel and their dependents. Therefore DOD cannot
provide treatment or services to civilian victims cohabiting or dating military personnel.

Their definition of abuse includes emotional as well as physical abuse, which civilian definitions do
not.

¢ Spouse Abuse—“assault, battery, threat to injure or kill, other act of force or
violence, or emotional maltreatment inflicted by one spouse or the other.”

e Domestic violence in VAWA ‘94—*a crime of violence committed by a current
or former spouse of the victim, an individual with whom the victim shares a child
in common, and individual who cohabits with or has cohabited with the victim as
a spouse, or any other similarly situated to a spouse, or any other person who is
protected under the domestic or family violence laws of the eligible State, Indian
tribe, municipality, or local government entity.

Data collection: DOD keeps a central registry of all reports of domestic violence and their outcomes.
The registry includes reports of emotional as well as physical abuse.

Reporting of spousal abuse is mandatory in the military. This means that a report can be made
from any source, i.e., a victim, a neighbor, military police, health professional, colleague. The report
is filed with the Family Advocacy Program. '

THE DOD DOMESTIC VIOLENCE RESPONSE SYSTEM

AN A A A ) A R, Y N e e S =

The responses to domestic violence vary significantly from service to service in terms of the details
of how the programs are implemented. However, each service’s programs follow the same directive.

The Family Advocacy Program (FAP) is the central player in the military response to domestic
violence. The military system addresses domestic violence more as a relationship issue, than as a
crime. The system’s interest is in the service member and that individual’s ability to perform their
job. Domestic violence, the recommended treatment and/or sanctions can all disrupt the service
member’s job performance and availability for deployment. Therefore the FAP is tasked with
treating or “fixing” the service member and getting them back to their job.
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FAP was first established by DOD directive in 1981. FAP was created to provide a coordinated
DOD-wide program for the prevention, identification, evaluation, treatment, follow-up, and reporting

of child abuse, neglect, and spouse abuse involving military personnel and their families. The
Current directive:

1) Establishes programs and activities that contribute to healthy lives;

2) Promotes early identification and intervention in cases of alleged child and spouse abuse;

3) Defines the program as rehabilitative, not punitive;

4) Requires the Military Services to develop a standardized system for gathering and
reporting cases; and

5) Establishes a committee to identify joint service issues and help the FAP manager in
coordination of special projects.

FAP is responsible for assessing the needs of the couple, assessing the risk of additional violence,
treatment and rehabilitation of the victim and offender, data collection, and case management.

. FAP interviews the couple for information on the incident, family history, dynamics, and individual
history with abuse and history of abuse in the relationship. Participation in this process is voluntary
for the victim, but it is the only opportunity the victim has to tell his/her side. Eventually, every
participant’s (police, investigation, FAP, etc.) ends up at a case review committee.

Investigations: All suspected cases of abuse are to be reported to the military police, the FAP, and
the (individual’s) command. Whoever receives the report is responsible for forwarding it on. All
reports must be investigated. The investigations can be done by the Service’s criminal investigations
(CID, NCIS, and AFOSY), military police, or FAP, or the command.

e The command’s interest in the case is historically in the military member, not the victim.
Therefore a conflict of interest can exist.

The Case Review Committee: The Case review committee is a multi-disciplinary committee that
looks at all the evidence presented and decides whether abuse occurred. The make up of the
committee varies service to service. They also recommend a treatment for the couple. The
command is notified of the treatment recommended. The committee does not recommend a sanction
for offenders.

What does Treatment Mean? Treatment can include: batterer’s programs, stress managerent,
anger management, interpersonal communications, support groups, and classes on power and control
issues for less violent or “level one” cases. “Level two” cases, or cases deemed to require counseling
and psychotherapy treatment can include: counseling, individual therapy, psychological services,
group psychotherapy, drug and alcohol counseling, family therapy, co-joint couples therapy, play
therapy for children, or clinically based group therapy.

» Both the Army and the Navy rely regularly on couples’ counseling for batterer’s
treatment. Couples counseling would not be considered an appropriate domestic
violence intervention in most civilian setting, and is shown to put the victim’s
safety at risk.
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The Command Role: Once the review committee has made a determination whether the incident
occurred (substantiated, unsubstantiated, etc.), the Command is notified of the outcome and
recommended treatment. Often, the service member’s attitude toward attending or completing
treatment is highly influenced by the Command’s support or lack of support for FAP
recommendation. Any sanction given the military offender is up to the discretion of the Commander.

e Tools at a commanders disposal include: loss of pay, demotion, punitive
measures like extra work assignments or desk duty, NJP, court-martial,
administrative separation, and incarceration.

e Commanders have little guidance as to what is appropriate sanction for each
level of crime/assault.

e Commanders receive little to no training on how to assess victim safety issues,
or understand the dynamics of domestic violence.

Protective Orders—Miltary Protective Orders (MPOs) can be requested of the Command by the
victim, FAP staff, or Provost Marshall’s Office (PMO). This request generally occurs after a report
of abuse. Only the command, or his representative (OD, etc.) can issue the Order. Decisions
regarding the duration of the MPOs issued and the remedies afforded the victim by the MPO are
directed by the issuing commander. These orders vary in effectiveness, as they do in the civilian
community. Some offenders will obey the direct order of their Commander, others will not.
Enforcement of the MPO is difficult if they are not given in writing, with a copy given to the victim
and to PMO. A violation of an order can be prosecuted under the UCMJ (disobeying a direct order).
MPOs are not enforceable by civilian police because they do not follow due process. The
commander simply orders that the person stay away, desist, etc.

WHAT DOD DOES WELL

DOD excels at the prevention, identification, and early intervention in low-level cases of domestic
violence. The combined effect of mandatory reporting, attention paid to emotional abuse, the closed
military services, command and law enforcement systems, and treatment intervention models work
together to effectively intervene in large numbers of cases the civilian systems would never touch.
These cases tend to involve low levels of violence (pushing, shoving, and throwing things) that
would not reach the standard of probable cause in a civilian court.

THE PROBLEM

While DOD identifies and intervenes with low level offenders well, the system does not give proper
weight and attention to serious abuse cases. Because the military system and institutional interest
focus on the service member, the system fails to pay appropriate attention to or even recognize many
victim safety issues. Additional factors in the system’s failure to give proper weight to serious abuse
case may be that the large numbers and numbing details of low level cases can overwhelm
Commands and the members of the case review committee. Combine this with the belief that even
minor cases can ruin a career and it is understandable how severe cases may be minimized,
unrecognized, or lost in the process.
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In gddition, the system often fails to appropriately assess the context in which the violence occurs.
This happens regularly in reports of mutual abuse, and identified reports of low level abuse that
actually may be a part of a larger pattern of serious and ongoing abuse.

Finally, the FAP is tasked with dealing with domestic violence and with “fixing” batterers. While
FAP is designed to support commands, it is largely civilian run. Commanders, law enforcement, and
legal services are all key to addressing domestic violence in a systematic way. Unfortunately, FAP
does not generally have the clout to leverage the resources and focus of any organization other than
1ts own.

1. Lack of a framework to guide consistent interventions-- The 1996 final repott on Spouse abuse
done by Caliber Associates recommended to DOD that “developing an overarching strategy to
curtail spouse abuse would be further facilitated by adopting one (or more) causal theories of spouse
abuse and implementing response tactics that are consistent with the adopted theories of causation.”

2. Offender Accountablility:

e There are uncharacteristically high numbers of mutual abuse reported in the services,
compared with civilian reports. In general the services either make no effort to identify the
primary or predominate aggressor, or issues of self-defense, in the incident of abuse, ordo
not understand how to make such a determination.

o Lack of Command commitment to treatment services. Field exercises or deployment
routinely take precedent over going to batterer’s group.

e Lack of consistent disciplinary action or sanction for even serious abuse.

o Command messages that abuse is justified for adultery, drinking, writing bad checks etc., or
that the victim provoked the abuse by “talking back, nagging, overspending”

3. Victim Safety: There are numerous impediments to ensuring victims’ safety.

e Protective Orders—There is currently no way to verify the existence of MPOs. Since most
MPO:s are verbal orders, most bases do not attempt to keep track of MPOs issued. This
makes it extremely difficult to enforce, and impossible to track violations of, these orders.

e In addition, MPOs can not be enforced off base. If a victim lives off base, and her abuser is
military, she is better off having a civilian protective order because civilian police cannot
enforce a military protective order. Civilian protective orders, on the other hand, are not
enforceable on exclusive jurisdiction bases, leaving the victim to slog het/his way through
two systems.

3. Fear of reporting —Family member victims that face overwhelming barriers to reporting.
Because the military is a closed system, any report could negatively affect a spouse’s career, and as a
result threaten a family’s economic security. A family living on base would have to leave base
housing if the military sponsor was incarcerated, or if they separate. Many installations have policies
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which result in loss of base hbusing when a spouse is substantiated of abuse, or if there are too many
calls to PMO from a residence. The family may be thousands of miles from their home of record.

» Clear guidance should be established around what level cases should be career
busters. Should a career be negatively affected by a single low level case?

4. No confidentiality for victims and victims’ advocates— Due to the fears mentioned above,
many spouses choose not to report because follow through is mandatory. Unlike the civilian
system a spouse does not have the option to simply seek advice, safety planning or information
about available services without triggering an investigation.

e There is a need for confidentiality between victims and victims’ advocates. Also
under the FAP system a social worker is working with the couple and has
responsibilities to the Command. There is a need for guidelines to deal with the
ethical dilemmas that this creates?

5. Commanders do not understand issues of victim safety—Commanders, whose role is to act in
the best interest of the unit and therefore, the service member, generally deal with domestic
violence cases as they would any other personnel problem. They have little or no training on the
dynamics of domestic. violence, and do not understand how their action, or lack of action will
impact victim safety. ie ( insisting on doing an investigative interview with the couple after an
incident, refusal to implement requested MPO, excusing violence because of victim’s character
or behavior issues )

6. Data Collection—the central registry which tracks all domestic violence reports has some serious
shortcomings. The manner in which the data is collected fails to tell the whole picture of domestic
violence in the military.

o The registry does not include information on the level of violence used in the
case. This makes the information somewhat useless over time. An individual
could have numerous cases in the system, but OSD would never be able to tell if
these are felony level cases or pushing/slapping,.

» The registry does not include information on sanctions that the offenders were
given for the abuse. There is a mechanism to record this information on the 2486,
but Commands do not always or even regularly report to FAP if or what action
was taken. All research data on effectiveness of intervention indicates that the
most effective deterrent to repeated spouse abuse is a combination of sanction
and treatment. The registry is missing half of the story.

¢ Severity of abuse is classified differently in each branch of the service. There
ghould be one DOD wide matrix.
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[Recommendations|

1) DOD NEEDS COLLABORATIVE WORK WITH ADVOCATES IN THE FIELD TO IDENTIFY AND
DEVELOP A THEORETICAL FRAMEWORK TO GUIDE CONSISTENT INTERVENTIONS
ACROSS THE SERVICES.

DOD should establish a process by which communication/collaboration between the OSD, DOJ, HHS, the
services, and civilian domestic violence advocates and service providers can work together to improve issues of
victim safety and offender accountability within the DOD response to domestic violence. The first step is a
collaborative development of a theoretical framework that is tailored to the military system and mission and
reflects current practice in the field in the civilian community.

e  All current practices and policies should be assessed for impact on victim safety. This process should
involve DV advocates (civilian and military) as well as DOD personnel.

s Standardize expectations of accountability for offender, and the military system
Spouse abuse intervention should be coordinated on base and with civilian responders and MOU’s
developed.

e A DOD response to domestic violence should be coordinated with all stake- holders, i.e. commanders, law
enforcement, etc...

7) THE MILITARY SHOULD ENFORCE CIVILIAN PROTECTIVE ORDERS: Improve the ability of
military police to enforce and appropriately respond to enforcement of civilian protective orders on military
installations.

e Include requirement that MPs turn individuals who violate civilian POs over to civilian
authorities in MOU governing interaction between military and civilian authorities on
concurrent jurisdiction bases.

»  Legislation to require that bases with exclusive jurisdiction give full faith and credit, or
simply enforce civilian POs.

3) ENHANCE THE EFFECTIVENESS AND ENFORCEABILTY OF MILITARY PROTECTIVE
ORDERS:

¢ Mandate that all MPOs be written orders and filed with the Provost Marshall’s office, create
process to document violations of these orders.

e Mandate that Provost Marshall’s office keep a regularly updated paper file or computerized
database of MPO’s.

e  Track requests for MPQ's that were denied by Command, and require documentation of
denial.

4) IMPLEMENT SYSTEM FOR MONITORING AND TRACKING COMMAND RESPONSES TO
DOMESTIC VIOLENCE.

The goal here is not to track numbers but to ensure that case review committee recommendations are being
acted on properly and that proper sanctions are being applied to perpetrators, particularly for cases where there
are injurics, threats, and for felony level cases.
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o  The Marine Corps has paid for a tracking system that is ready to ran. While the Corps has paid for it, it has
chosen not to implement it. It could be used DOD wide,

5) INTEGRATE COMMAND COMMITMENT TO ISSUES OF SPOUSE ABUSE INTO LEADERSHIFP

CULTURE.
¢ PROVIDE DOMESTIC VIOLENCE TRAINING AND INTERVENTION STRATEGIES AT COMMAND AND NCO
SCHOOLS.

¢ Link Command action on spouse abuse issues to leadership ability

6) DOD SHOULD CONTRACT WITH LOCAL CIVILIAN PROGRAMS for confidential victins’ advacacy
services.

¢ Civilian advocacy programs need training on how to advocate for military victims of spouse abuse. More
collaboration between the military and civilian DV groups would go a long way toward building trust and
increasing options for victims.

7) IMPROVE CAPABILITY OF CENRAL REGISTRY TO CAPTURE LEVELS OF ABUSE AND
ACTIONS TAKEN.

Developed by the Family Violence Prevention Fund and the Battered Women’s Justice Project
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- 1053t CONGRESS
20 SES3IION S 2395

To provide grants to strengtlien State and local health care systems’ response
to domestie violence by building the capacity of health care professionals
and staft to identify, address, and prevent domestie violence.

IN THE SENATE OF THE UNITED STATES

JuLy 31, 1998

Mr. DoMENICT (for himself and Mr. STEVENS) introduced the following bill;

which was read twice and referred to the Committee on Labor and
Human Resources

A BILL

To provide grants to strengthen State and local health care
systems’ response to domestic violence by building the

capacity of health care professionals and staff to identify,
acddress, and prevent cdomestic violence.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Coﬁgress assembled,

SECTION 1. GRANTS TO ADDRESS DOMESTIC VIOLENCE IN
HEALTH CARE SETTINGS.

(a) IN GESERAL.—The Family Violence Prevention

and Services Act (42 U.S.C. 10401 et seq.) is amended

ST N ¥, B S N VU

by adding at the end the following:
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“SEC. 319. GRANTS TO ADDRESS DOMESTIC VIOLENCE IN
HEALTH CARE SETTINGS.

“(a) GENERAL PURPOSE GRANTS.—The Secretary,
acting through the Office of Family Violence and Preven-
tion Services of the Administration for Children and Fam-
ilies, may award grants to eligible State and local entities
to strengthen the State and local health care system’s re-
sponse to domestic violence by building the capacity of
health care professionals and staff to identify, address,
and prevent domestic violence.

“(b) STATE GRANTS.—

“(1) IN GENERAL.—The Secretary may award
grants under subsection (a) to entities eligible under
paragraph (2) for the conduct of not to exceed 10
Statewide programs for the design and implementa-
tion of Statewide strategies to enable health care
workers to improve the health care system'’s re-
sponse to treatment and prevention of domestic vio-
lence as provided for in subsection (d).

“(2) ELIGIBLE ENTITIES.—To be cligible to re-
ceive a grant under paragraph (1) an entity shall—

‘“(A) be a State health department, non-
profitl State cdomestic violence coalition, State
professional medical society, State health pro-

fessional association, or other nonprofit or

«5 2395 IS
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Statc entity with a documented history of effec-

tive work in the field of domestic violencg;

“(B) demonstrate to the Secretary that
such entity is representing a team of organiza-
tions and agencies working collaboratively to
strengthen the health care systemi’s response to
clomestic violence; and

“(C) prepare and submit to the Secretary

-an application at such time, in such manner,
and containing such information as the Sec-
retary may require.

“(38) LnOTATION—The Secretary may not
award a grant to a State health department under
paragraph (1) unless the State health department
can certify that State laws, policies, and practices do
not require the mandatory reporting of domestic vio-
lence by health care professionals and staff when the
vietim is an adult.

“(4) TERM AND AMOUNT.—A grant under this
section shall be for a term of 4 years and for an
amount not to exceed $2,000,000 for each such
year.

““(¢) LoCAL DEMONSTRATION GRANTS.—
“(1) IN GENERAL.—The Secretary may award

grants under subsection (a) to entities eligible under

*5 2395 IS
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paragraph (

) for the conduct of not to excecd 10

cdemonstration projects for the d-sign and mplemen-

tation of a strategy to improve the response of local

health care professionals and staff to the treatment

and prevention of domestic violer.ce.

“(2) ELIGIBLE ENTITIES.—To be eligible to re-

ceive a grant under paragraph (1) an entity shall—

“A) be a local health department, local

‘nonprofit domestic violence organization or

service provider, local professional medical soci-
ety or health professional sssociation, or other
nonprofit or local government entity that has a
documented history of effective work in the field
of domestic violence;

“(B) demonstrate to the Secretary that
such entity is representing a team of orgamiza-
tions working collaborativelv to strengthen the
health care system's responsc to domestic vio-
lence; and |

“(C) preparc and submit to the Secrctary
an application at such timce, in such manner,
and containing such information as the See-

retary may require. -
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“(3) TERM AND AMOUNT.—A grant under this
section shall be for a term of 3 vears and for an
amount not to exceed- $450,000 for each such year.
“(d) UsE oF FrND$.—Amounts provided under a

grant under this section shall be used to design and imple-
ment comprehensive Statewide and local strategies to im-
prove the health care setting’s response to domestic vio-
lence in hospitals, clinies, managed care settings, emer-
geney medical serviees, and other health care systems.
Such a strategy shall inelude— _

(1) the development, implementation, and dis-
semination of policies and procedures to guide health
care professionals and staff responding to domestic
violence;

“(2) the training of, and providing follow-up
technical assistance to, health carve professionals and
staff to screen for domestie violence, and then to ap-
propriately assess, record in medical records, treat,
and vefer patients who are vietims of domestic vio-
lence to domestic violence services;

“(3) the implementation of practice guidelines
for widespread screening and recording mechanisms
to identify and document domestic violence, and the
institutionalization of such guidelines and mecha-

nisms in quality improvement measurements such as

*S 2395 IS
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1 patient record reviews, staff interviews, patient sur-
2 veys, or other methods used to evaluate and enhance
3 staff compliance with protocols;
4 “(4) the development of an on-site program to
5 address the safety, medical, mental health, and cco-
6 nomic needs of patients who are victims of domestic
7 violence achieved either by increasing the capacity of
8 existing health care professionals and staff to ad-
9 dress these issues or by contracting with or hiring
10 domestic violence advocates to provide the services;
11 “(5) the development of innovative and effective
12 comprehensive approaches to domestic violence iden-
13 tification, treatment, and prevention models unique
14 to managed care settings, such as—
15 “(4) exploring ways to include com-
16 pensated health care professionals and staff for
17 screening and other services related to domestic
18 violence;
19 “(B) developing built-in incentives such as
20 billing mechanisms and protocols to encourage
21 health care professionals and staff to implement
22 screening and other domestic violence pro-
23 grams; and
24 “(C) contracting with community agencies
25 as vendors to provide domestic violence victims
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access to advocates and services in health care

settings; and

“(6) the collection of data, mmplementation of
patient and staff surveys, or other methods of meas-
uring the effectiveness of their programs and for
other activities identified as necessary for evaluation
by the evaluating agency.
“(e) EvaLuaTioN.—The Secretary may use not to

exceed 5-percent of the amount appropriated for a fiscal

vear under subsection (e) to evaluate the economic and

health benefits of the programs and activities conducted
by grantees under this section and the extent to which
the institutionalization of protocols, practice guidelines,
and recording mechanisms has been achieved.
“(f) AUTIIORIZATION OF APPROPRIATIONS.——
“(1) IN GENERAL.—There are authorized to be
appropriated to carry out this section—
“(A) $24,500,000 for each of the fiscal
vears 2000 through 2002; and
“(B) $20,000,000 for fiscal year 2003.
“(2)  AVAILABILITY.—Amounts appropriated

under paragraph (1) shall remain available until ex-

pended.”.
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l (b) TECHNICAL AMENDMENT.—Section 303(a) of the

Family Violence Prevention and Services Act (42 U.S.C.
10405(a)) is amended—
(A) by striking “an employee” and insert-
iﬁg “‘one or more employees’’; and

{B) by striking “individual” and inserting

S e T ¥ S - N

“individuals’.
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RX FOR ABUSE ACT
Helping Health Care Providers Prevent Domestic Violence

BACKGROUND

e Incidence of domestic violence ranges from 960,000 incidents of violence against a current or former

spouse, boyfriend or girlfriend per year to 3.9 million women who are physically abused by their
husbands or live-in partners per year.

e Thirty seven percent of all women who sought care in hospital emergency rooms for violence-related
injuries in 1994 were injured by a current or former spouse, boyfriend or girlfriend.

o A study conducted at Rush Medical Center in Chicago found that the average charge for medical
services provided to abused women, children, and older people was $1633 per person per year.

e Of 3,455 adult women surveyed by Allegheny University of the Health Sciences in Pittsburg, PA
more than a third (36.9%) said they have expetienced emotional or physical abuse by an intimate
partner during their lifetime; more than one out of seven (14.4%) said that they have experiened
physical or sexual abuse; and 2.2% said they came to the hospital as a result of injuries.

o In a major metropolitan emergency department that had a protocol for domestic violence, the
emergency department physician failed to obtain a psychosocial history, ask about abuse, or address
the woman'’s safety in 92% of the domestic violence cases.

DOMESTIC VIOLENCE AS A PUBLIC HEALTH ISSUE

Violence against women takes a tremendous toll on our health care system. Battering is a leading cause
of injury to women. Women who have been battered or sexually assaulted utilize the health care system
at much higher rates than non-abused women, for a variety of health problems, including repeated
injuries, stress-related disorders, depression, and other physical and mental illnesses. And battering
during pregnancy increases the risk of premature, low birthweight, or stillborn babies.

Historically, interventions to end domestic violence have focused on either providing shelter and services
or improving the law enforcement response. Obviously, both of these strategies are vital to ensuring the
safety and meeting the needs of victims. Nevertheless, health care providers and staff are often the first,
and only, professionals to see a battered woman’s injuries. They are in a unique position to identify abuse
before it is reported and to intervene in a way that will resultin a reduction in the morbidity and mortality
caused by violence in the home. However, to do so, they must acknowledge domestic violence as a health
care issue

A QUESTION OF PREVENTION AND ADEQUATE CARE

Unlike shelter providers, health care providers are seldom equipped to identify domestic violence or to
intervene in a supportive and effective way. Physicians frequently treat only battered women’s injuries
without addressing the cause of those injuries. No physician ever intends to discharge a patient with a
preventable life-threatening condition without taking steps to treat the problem. However, most battered
women who seek medical attention are sent home to the same unsafe situation that was the original cause
of their injuries only because their physicians lack the training and support to appropriately identify, treat,

814174 SNOTLNI0S 4 SB:6T  E66T-PE-MOL
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or refor victims of domaestic violence. Health care providers who fail ta identify and intervene in such
cases miss an important opportunity to stop the cycle of violence, and get at the root of their patients’
health care problems.

Health care providers and institutions must incorporate a comprehensive response to domestic violence
into their definition of adequate care by:

Routinely inquiring about abuse and violence in their patients’ lives.

Educating health care providers and staff about how to inquire and intervene.

Establishing an integrated and institutionalized response to domestic violence.

Developing referral and resource materials.

Evaluating, on an on-going basis, the effectiveness of the their programs.

Becoming a part of a coordinated response within the larger community through coliaborative
partnerships.

The Rx for Abuse Act

The Rx for Abuse Act, or S. 2395, introduced by Sen. Pete Domenici (R-NM) and Sen. Ted Stevens (R-
AK) in the Senate, and H.R. 4477, introduced by Rep. Nita Lowey (D-NY), funds demonstration grants
that will enable state and local teams to design and implement such responses. The bill authorizes ten
grants up to $2 million for statewide teams to develop four-year demonstration programs and ten grants
up to $450,000 for local teams to direct three-year local level demonstrations. Eligible state applicants are
state health departments, domestic violence coalitions, other domestic violence organizations, or the state
medical or health association or society. Local health departments, nonprofit domestic violence
organizations or service providers, medical or heath associations or societies, or other nonprofit or
governmental entities that have a history of work on domestic violence are eligible local level applicants.
All grantees must be representing a collaborative team of organizations.

The Family Violence Prevention Fund
383 Rhode Island St., Suite 304
San Francisco, CA 94103-5133
For more information, please contact:
Lisa Moreno
(202) 624-9470
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National Coalition Against Domestic Violence

dco

119 Coustitution Avenue NE Washington, DC 20002 @ Phone 202-544-7358 @ Fax 202-544-7893

COMPARISON OF HOUSE & SENATE VERSIONS OF VAWA ‘99

H.R. 357 (VAWA “99)-- Conyers (D-MI), Morella (R-MD) & Roybal-Allard (D-CA)

S. 51 -- Biden (D-DE) & Specter (R-PA)
S. 245 -- Hatch (R-UT)

©. Included == - Not included |
Provision H.R. 357 I S. 51 (Biden/Specter) S. 245 (Hatch)
(VAWA 99)
Expanded Definition of DV © D]

STOP Grants

© alternate version; only through 2002

e

© alternate version; only through
2002

Nat'l Domestic Violence Hotline

© includes legal services database; only
through 2002

° )

© only through 2002

Grants for Community Initiatives S © lower funding; only through 2002 © lower fundinL; only through
2002

Education & Training for Judges e ] © lower funding; anly through 2002 - }

Grants to Encourage Arrests © \ © lower funding; only through 2002 © lower funding; only through
2002

Rural DV & Child Abuse

(€]

© only through 2002

© higher funding; only through
2002

National Stalker & DV Reduction

© only through 2002

© only through, 2002

Federal Victims' Counselors

© only through 2002

Runaway & Homeless Youth

© lower funding; only through 2002

© lower funding; only through
2002

Victims of Child Abuse Programs

©

© lower funding; only through 2002

© lower funding; only through
2002

1|0
~N — 411 |

Safe Havens for Children ) S lower funding ,only through 2002 - _ll
Date Rape Drug Rescheduling ) © more limited version - '

. |
Access to Safety and Advocagy for, | © - - \
victims of Sexual Assault M M |
VAW Prevention in Schools Y S © more ﬁlilited version/ lower funding, only | ==

through 2002

Family Safety ) © more limited version -
Battered Imumnigrant Women © © more limited version ® very limited #crsion
Underserved Populations Defn ©
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7/
Clearinghouse - DV/SA/Workplace | © © 1twice as much funding; only through 2002 | ms
Victims' Employment Rights Act e - -
Workplace Tax Credit © - - ‘
‘V Battered #'s Employment Protect @] © more limited version -
Educ & Training Grants on VAW © © lower funding; only through 2002 -
Rape Prevention Education o © more limited version; lower funding; -
y anly through 2002
Standards/Training for SA Exams e S . - ‘
: i
Hate Cnmes Prevention (®)] ] - )
y
DV Victims’ Housing ——— ¢ . /
7 E anall : — | Zie d/ﬁ—;y ML )
4 | Full Faith and Credi —4~ "&Lp g © more limited version; no funding © more limited; no funding
" T -
DV Insurance Protection (2] © enforcement only if states fail to ()
—
% Access to Safety and Advocacy for © (@] very limited version; only through 2002 - ‘
Victims of Domestic Violence
Amendments to Interstate Stalking © © @]
Disclosure under Child Support © - -
Program i
T
Older Women'’s Protection (D] © -
Protection for Disabled Women (2] © more limited version; lower funding; only | © more limiledlvcrsion; lower
through 2002 funding
-
Civilian Jurisdiction for SA &DV | @ © more limited version - !
Transitional Compensation ) © more limited version -
Training for Health Professions ® S -
Research on VAW e © more limited; lower funding -
Child Custody Resclution < - -
Child Welfare Worker Training e - -
Child Abuse Accountability @ - -
Sexual Assault in Prisons S - -
Summit on Sports & Violence S - -
“No Guns for Drunks" © - -
Waorkers’ Compensation (2} - -
Nanouy
Y Courmon
. mn For More Information Contact Juley Fulcher, Public Policy Director at (202) 544-7358 2/19/99
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Screening Policy

for the Identification of Domestic Violence Victims

June 9, 1999

The following policy was developed by the Family Violence Prevention Fund in joint with expert health
practitioners in the field of domestic violence screening, intervention and prevention and advocates in the
domestic violence community. The final draft will be completed by the beginning of July 1999. Please

contact us for a copy of that draft.

Family Violence Prevention Fund

383 Rhodec Island Street, Ste. 304

San Francisco, CA 94103-5133

415/252-8900

http://www.fvpf.org

Health Resource Center on Domestic Violence
Toll free: 888/ RX-ABUSE




DRAFT4

Family Violence Prevention Fund
Screening for Domestic Violence

Screening for domestic violence provides a critical opportunity for disclosure of domestic
violence and provides a woman and her health care provider the chance to develop a plan to protect -
her safety and improve her health. Recent experience with AIDS, smoking cessation and improved
outcomes in breast cancer and cardiovascular disease support the efficacy of early identification and
intervention. The prevalence and the health, social and economic costs of domestic violence require
equivalent attention and equally effective action by the health care system.

For five years, the Family Violence Prevention Fund (FUND), a national domestic violence
advocacy organization has promoted routine screening for domestic violence by health care
providers. Concurring with this policy are the American Medical Association, the American Nurses
Association and a number of other national health care organizations that recommend that health care
practitioners screen for domestic violence."*”

As screening practice has become more widespread, and as data have been collected that support the
efficacy of screening for domestic violence, the need for a set of clear guidelines for screening
practice has become apparent. Providers are seeking this information in order to improve patient
care, managed care plans and medical organizations in order to promote better practice across their
organizations, and researchers and analysts in order to be able to better assess the state of domestic
violence practice.

In this document, the FUND presents its recommendations for how screening should occur within
the health care system. To develop this policy, the FUND conducted an extensive literature review
and held a conference with expert health practitioners in the field of domestic violence screening,
intervention and prevention and advocates in the domestic violence community. -

The FUND recommends that all health care institutions and practltloncrs follow these guldelmes that
include both a general policy statement and health setting specific recommendations. The FUND . .
is currently working with national health and medical associations and state organizations to jointly
encourage the widespread implementation of these guidelines.

RATIONALE

Domestic violence is a health care problem of epidemic proportions. It is estimated that between
20% and 30% of all women in the United States are abused by an intimate partner at some point in
their adult lives.*>® In addition to the immediate trauma caused by abuse, domestic violence
contributes to a number of chronic health problems including chronic pain in any organ system',
depressi'on"3 , alcohol abuse'*”® and substance abuse.'?7® In addition, the management of other
chronic illnesses such as asthma, seizure, diabetes and hypertension may be problematic in women
who are being abused.

June 2, 1999 Page |
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The health care system is positioned to play a pivotal role in domestic violence prevention. Virtually
every American woman interacts with the health care system at some point in her life — whether
it is for routine health maintenance, pregnancy, childbirth, illness, injury or by bringing her child for
health care services. For the 1.5 million women who are physically abused by their partners every
year, the health care system can be a primary resource.” In fact, according to a report released in
November 1998 by the National Institute of Justice and the Centers for Disease Control and
Prevention, women make 693,933 visits to the health care system per year as a result of injuries due
to physical assault.* The majority of these visits were for treatment of injuries that were inflicted
by the women’s intimate partners. This study did not even measure the illnesses that are related to
domestic violence or the effect domestic violence has on the management of other illnesses.

Although domestic violence directly or indirectly brings millions of women to the health care system
every year — health care providers often treat these women without inquiring about abuse, therefore
never recognizing or addressing the underlying cause of their health problems.*'*!"'*!*!* Even when
domestic violence results in injuries that were obviously inflicted by.another person, health care
providers often record the injuries and treat the presenting problem without inquiring about the cause
of the injuries.

Historically, the health care system has played an important role in identifying and preventing
widespread public health problems. We believe the models developed to prevent other chronic
health problems may effectively be applied to domestic violence. Routine screening, with its focus
on early identification and its capacity to reach patients whether or not symptoms are immediately
apparent" is a primary starting point for this improved approach to medical practice for domestic
violence. Health care professionals currently screen routinely for a number of common conditions,
where the prevalence is less than or similar to that of domestic violence.'® '

Routine and multiple screenings by skilled health care providers, when conducted face-to-face,
markedly increases the identification of domestic violence.!*?*?¢ Routine screening, as opposed to
indicator-based screening, will increase opportunities for identification and intervention with patients
presenting with symptoms not generally associated with domestic violence. When victims of
domestic violence or those at risk for domestic violence are identified early, providers are able to
intervene to help patients understand their options, live more safely within the relationship or safely
leave the relationship. Expert opinion suggests that such interventions may lead to reduced
morbidity and mortality."

Screening provides women a valuable opportunity to tell their providers about their experiences with
abuse. Battered women report that one of the most important part of their interactions with their
physicians was being listened to about the abuse.'®

Published literature also provides guidance for how effective screening should take place,

demonstrating the importance of conducting inquiries in private settings and using straightforward,
nonjudgmental questions, preferably asked verbally by a health care practitioner.'”***

June 2, 1999 Page 2
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RECOMMENDED PRACTICE

Anecdotal evidence, expert opinion and a growing body of data support the efficacy of routine
screening in identifying women who are victims of domestic violence or at risk for domestic
violence.*?

The FUND recommends:

. Routine screening for domestic violence victimization for all female patients over the
age of fourteen in primary care, obstetrics/gynecology, emergency department, in-
patient, pediatrics and mental health, prenatal and emergency department settings.
Routine screening means that inquiry about domestic abuse¢ occurs with all women
over the age of fourteen, whether or not symptoms or signs are present and whether
or not the provider suspects abuse has occurred.

. That all practitioners and health organizations within these settings implement
programs to ensure routine screening of all female patients.

. That screening be carried out in private settings and through the use of
straightforward, nonjudgmental questions, preferably asked verbally by the
practitioner.'*?%?'

. Confidential documentation of screening outcomes.

. That screening be carried out in a culturally competent manner and in ways that

increase the safety of abused patients and respect patients’ integrity and authority
over their lives (the principles of patients’ rights).

The FUND is convinced that the prevalence of domestic violence, and the data denic(instra'.tirig the
efficacy of screening in increasing identification of domestic violence, strongly support these
recommendations for routine screening in the identified populations and settings.

Practitioners and health care organizations should develop policies that ensure ongoing training for
providers on how to implement these screening guidelines as well as policies for assessment,
intervention, comprehensive and confidential documentation and referral management if abuse is
identified. :

FUTURE CONSIDERATIONS
The FUND also believes that a broader recommendation for universal screening of all patients (men

and women) in all settings may eventually be demonstrated to be appropriate. However, practice
in these broader areas is still in its infancy, and there is little definitive research on which to draw

June 2, 1999 Page3
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conclusions. To appropriately address the question of whether a recommendation for universal
screening 1s warranted, the FUND recommends:

. A research focus on the collection and analysis of data on the efficacy of a universal
screening policy for domestic violence victimization.

. Interested providers consider adopting a universal screening policy for domestic
violence victimization with their patients, particularly if this practice can be tied to
research and data collection to demonstrate efficacy.

Expert opinion and initial studies suggest that the prevalence of domestic violence among gay men
may be comparable to that of domestic violence among women. Before recommending screening
practices for this population, it is critical to ensure that the guidelines address the unique issues
related to the delivery of quality health care for gay men. The FUND is working with experts in the
field of health care in gay communities to develop appropriate guidelines.

In the pediatric setting, screening for domestic violence is clearly appropriate, but raises important
and complex questions including when and how mothers of pediatric patients should be screened.
Screening mothers in pediatric settings will reach women who may be victims of domestic violence
and who come in contact with health care providers only through their children’s care. Screening
mothers in this setting will also indicate to providers whether the pediatric patient may be at risk for
direct abuse or as a child witness to domestic violence. The FUND is working with experts in
pediatrics, family practice and adolescent medicine to develop a set of recommendations for
screening in these settings.

On the following pages, practitioners will find a general screening policy and setting specific
recommendations.. Each addresses who should be screened, which providers should carry out the
screening, the recommended frequency of screening and the environment in which screening should
take place.

The formal recommendations that follow provide guidance for practitioners and organizations on
who should be screened as well as when, where, how and by whom screening should be carried out.

June 2, 1999 ' Page 4
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General Screening Policy

This is a general policy on screening women for domestic violence within the health care system.
A more detailed set of recommendations for screening for domestic violence in specific health care
settings follow.

Who should be screened routinely for domestic violence?

. All femaléé aged fourteen years and older

Who should screen for domestic violence?

At a minimum, screening should be conducted by a health care provider who:

. Has been educated about the dynamics of domestic violence, the safety and
autonomy of abused patients and cultural competency

. Has been trained how to ask about abuse and to intervene with identified victims
of abuse

. Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who either:
. Has established a relationship or some trust with the patient, OR
. Has a clearly defined role in an urgent care or emergency setting

How should screening occur?

At a minimum, screening for domestic violence should:

. Be part of a face-to-face health care encounter

. Be direct and nonjudgmental

. Take place in private; no friends or relatives of the patients should be present
during the screening and preferably no children over two should be present

. Be confidential, patients should be told.of the confidentiality of the conversation

and told of the limits of that confidentiality, including the limits of confidentiality
of medical records

. Use professional interpreters when needed, rather than a patient’s friend or family
member '

June 2, 1999 Page 5



Family Violence Prevention Fund ' DRAFT 4

_Screening Policy and Preamble
Page 6

Ideally, screening for domestic violence should also:
. Be included as part of a written health questionnaire
. Be conducted in the patient’s primary language with use of professional
interpreters when appropriate

When should screening occur?

. As part of routine health history (or “review of systems”)
. As part of the standard health assessment

. During an initial visit for a new chief complaint

. During every new patient encounter

. At every new intimate relationship

. During every periodic comprehensive health visit

" Where should screening occur?

Trained health care providers should provide domestic violence screening as part of routine
patient care in the following settings:

. Primary care

. Urgent care

¢ Ob/Gyn and Family Planning
. Mental health

. Inpatient

How should a screening policy be implemented?

All health care providers who screen for domestic v101ence should receive appropriate training on
how to ask about abuse, how to respond when it is identified, and on'issues of cultural '
competency and principles of increasing safety and respecting autonomy of battered patients.

Screening can be facilitated by the use of forms or other assessment tools such as the three-

question Abuse Assessment Screen.”? Chart prompts are another effective tool to remind
providers to screen and have been shown to increase screening rates.”*

June 2, 1999 _ Page 6
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Screening for Domestic Violence in Primary Care

Increasingly, within the managed care system women are being seen in a primary care or
obstetrician/gynecologist setting, which serve as their entry point into the health care system. The
primary care visit offers a woman the chance to have a private conversation with her health care
provider, where screening can be done in a less hectic setting than in the emergency department.
The primary care setting also offers an opportunity to screen both women who present for routine
health maintenance and those who are presenting for specific health complaints.

Who should be screened for domestic violence?

. All females aged fourteen years and older

Who should screen for domestic violence?

At a minimum, screening should be condﬁcted by a health care provider who:

. Has been educated about the dynamics of domestic violence, the safety and
autonomy of abused patients and cultural competency

. Has been trained how to ask about abuse and to intervene with identified victims
of abuse

. Has the opportunity to speak to the patient in a private setting

. Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who:
. Establishes a relationship or some trust with the patient

How should screening occur?

At a minimum, screening for domestic violence should:

. Be part of a face-to-face health care encounter

. Be direct and nonjudgmental

. Take place in private; no friends or relatives of the patients should be present

' during the screening and preferably no children over two should be present

. Be confidential, patients should be told of the confidentiality of the conversation

and told of the limits of that confidentiality, including the limits of confidentiality
of medical records

. Use professional interpreters when needed, rather than a patient’s friend or family
member :
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Ideally, screening for domestic violence should also:
. Be included as part of a written health questionnaire
. Be conducted in the patient’s primary language

When should screening occur?

X As part of routine health history (or “review of systems”)
. As part of health assessment
. During an initial visit for a new chief complaint
. During every new patient encounter
. At every new intimate relationship
. During every periodic comprehensive health visit

What should natients be screened for?

. At the first visit, female patients should be screened for any domestic violence
that occurred anytime in their lives
Annually, women should be screened for abuse over the past year

June 2, 1999 Page 8
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Screening for Domestic Violence in the Emergency Department/
Urgent Care Settings

The extremely high prevalence of domestic violence and severity of injuries due to domestic
violence justify universal screening in emergency departments. According to a report issued in
November 1998 by the National Institute of Justice and the Centers for Disease Control and
Prevention, women make 547,000 visits to the emergency department for treatment of injuries
resulting from physical assault.* Most of these assaults were committed by the women’s intimate
partners. The emergency department is a setting where women who are at high risk for immediate
physical danger are likely to present. Of 4,448 women presenting in 10 emergency departments in
two cities, 37% reported that they had been abused by a partner at some time, 10% reported they
were currently in a battering relationship, and 4% said their current visit to the emergency
department was for abuse by an intimate partner.” Of 3,455 women who completed surveys in 11
community emergency departments, 2.2% were there for acute trauma resulting from domestic
violence, 14.4% had experienced domestic violence in the past year and 36.9% had been victims of
domestic violence at some point in their lives.®

Who should be screened for domestic violence?

. All females aged fourteen years and older

Who should screen for domestic violence?

At a minimum, screening should be conducted by a health care provider who:

. Has been educated about the dynamics of domestic violence, the safety and
autonomy of abused patients and cultural competency

. Has been trained how to ask about abuse and to intervene with identified victims
of abuse '

. Has the opportunity to speak to the patient in a private setting

. Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who either:
. Establishes a relationship or some trust with the patient, OR
. Has a clearly defined role
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How should screening occur?

At a minimum, screening for domestic violence should:

. Be part of a face-to-face health care encounter

. Be direct and nonjudgmental

. Take place in private; no friends or relatives of the patients should be present
during the screening and preferably no children over two should be present

. Be confidential, patients should be told of the confidentiality of the conversation

and told of the limits of that confidentiality, including the limits of confidentiality
of medical records

. Use professional interpreters when needed, rather than a patient’s friend or family
member

Ideally, screening for domestic violence should also:

. Be included as part of a written health questionnaire
. Be conducted in the patient’s primary language

When should screening occur?

. At every emergency department visit

What should patients be screened for?

. Abuse over the past year
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Screening for Domestic Violence in Obstetrics/Gynecology and
Family Planning Settings

The American College of Obstetricians and Gynecologists recommends that every woman and girl
presenting to an Ob/Gyn provider be screened for domestic violence. Because the prevalence of
. domestic violence in the Ob/Gyn setting is high and because many women use their Ob/Gyn
provider as their primary provider of health care and do not access other providers in the health care
system, screening in this setting is critical.”***?% Like primary care, Ob/Gyn and family planning
settings offer a woman the chance to have a private conversation with her health care provider, where
screening can be done in a less hectic setting than in the emergency department, for example.

It is estimated that between 7% and 17% of pregnant women in this country are battered by their
partners.””**% Of 225 pregnant and 142 nonpregnant women presenting to an urban New England
urgent care obstetrics and gynecology unit, 184 (46%) reported a history of physical or sexual abuse,
and 38 (10%) reported recent abuse.'® Recent clinical studies have proven the effectiveness of a two
minute screening for early detection of abuse to pregnant women. Additional longitudinal studies -
have tested a 10-minute intervention that was proven highly effective in increasing the safety of
pregnant abused women.*

Who should be screened for domestic violence?

. All females aged fourteen years and older

Who should screen for domestic violence?

At a minimum, screening should be conducted by a health care provider who:

. Has been educated about the dynamics of domestic violence, the safety and
autonomy of abused patients and cultural competency

. Has been trained how to ask about abuse and to intervene with identified victims
of abuse

. Has the opportunity to speak to the patient in a private setting

. Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who:
. Establishes a relationship or some trust with the patient

June 2, 1999 Page 1/
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How should screening occur?

At a minimum, screening for domestic violence should:

. Be part of a face-to-face health care encounter

. Be direct and nonjudgmental

. Take place in private; no friends or relatives of the patients should be present
during the screening and preferably no children over two should be present

. Be confidential, patients should be told of the confidentiality of the conversation

and told of the limits of that confidentiality, including the limits of confidentiality
of medical records
. Use professional interpreters when needed, rather than a patient’s friend or family

Ideally, screening for domestic violence should also:

. Be included as part of a written health questionnaire
. - Be conducted in the patient’s primary language

When should screening occur?

. At every prenatal and postpartum visit
At every new intimate relationship

At all routine gynecological visits

At family planning visits

At STD clinics/visits

At abortion clinics/visits

What should patients be screened for?

« . Screening should be for current and ‘past domestic violence that occurred anytime
in a woman’s life ' ' ‘

June 2, 1999 Page 12



Family Violence Prevention Fund DRAFT 4“

Screening Policy and Preamble
Page 13

Screening for Domestic Violence in a Mental Health Setting

In mental health services, including substance abuse settings, universal domestic violence screening
of women and girls should be routine. The American Psychological Association recommends that
“routine screening for a history of victimization be included in standard medical and psychological
examinations.” Abuse has significant, lasting mental health effects that, if undetected, would hinder
care. Domestic violence is a significant risk factor for depression, PTSD, anxiety and substance
abuse in women.? In one study of women presenting to an emergency room, 29% of the women who
had been in abusive relationships had attempted suicide, whereas, only 4% of the women who had
never had an abusive relationship had attempted suicide.”

Who should be screened for domestic violence?

. All female patients'aged 14 years or older should be screened for domestic
violence

Who should screen for domestic violence?

At a minimum, screening should be conducted by a health care provider who:
o Has been educated about the dynamics of domestic violence, the safety and autonomy
of abused patients and cultural competency
« Has been trained how to ask about abuse and to intervene with identified victims of
abuse
« _Has the opportunity to speak to the patient in a private sétting
« Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who:
« Establishes a relationship or some trust with the patient -

How should screening occur?

At a minimum, screening for domestic violence should:

« Be part of a face-to-face health care encounter

« Be direct and nonjudgmental

« Take place in private; no friends or relatives of the patient should be present during the
screening and preferably no children over two should be present

« Be confidential, patients should be told of the confidentiality of the conversation and
told of the limits of that confidentiality, including the limits of confidentiality of
medical records

June 2, 1999 - " Pagel3
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+ Use professional interpreters when needed, rather than a patient’s friend or family
Ideally, screéning for domestic violence should also:

* Be included as part of a written health questionnaire
« Be conducted in the patient’s primary language

When should screening occur?

. As part of every initial assessment

. At each new intimate relationship
. Annually, if receiving ongoing or periodic treatment

What should patients be screened for?

. At the first visit, patients should be screened for any domestic violence that
occurred anytime in the woman'’s life
. Annually, women should be screened for abuse over the past year

June 2, 1999 Page 14
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Screening for Domestic Violence in an Inpatient Setting

The inpatient setting provides an opportunity to screen for domestic violence in a setting in which
a woman is safely outside the home for a duration of time. One prevalence study of an inpatient
female population found a 26% lifetime prevalence of domestic violence.”

Who should be screened for domestic violence?

. All females aged fourteen years and older

Who should screen for domestic violence?

At a minimum, screening should be conducted by a health care provider who:

. Has been educated about the dynamics of domestic violence, the safety and
autonomy of abused patients and cultural competency

. Has been trained how to ask about abuse and to intervene with 1dent1ﬁed victims
of abuse

. - Has the opportunity to speak to the patient in a private setting

. Is authorized to record in the main body of a patient’s medical record

Ideally, screening should be conducted by a health care provider who:
. Has established a relationship or some trust with the patient

How §hou1d scgeening occur?

At a minimum, screening for domestic violence should:

. Be part of a face-to-face health care encounter

. Be direct and nonjudgmental

. Take place in private; no friends or relatives of the patient should be present
during the screening and preferably no children over two should be present

. Be confidential, patients should be told of the confidentiality of the conversation

and told of the limits of that confidentiality, including the limits of confidentiality
of medical records

. Use professional interpreters when needed, rather than a patient’s friend or family
member
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Ideally, screening for domestic violence should also:
. Be included as part of a written health questionnaire
. Be conducted in the patient’s primary language

When should screening occur?

. As part of admission to the hospital
. As part of discharge from the hospital

What should patients be screened for?

. Abuse over the past year

June 2, 1999
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Sample Screening Questions
Framing Questions:

Because violence is so common in many people’s lives, I've begun to ask all my patients about it
routinely.

I’m concerned that your symptoms may have been caused by someone hurting you.

I don’t know if this is a problem for you. But many of thc women I sce as patients are dealing with
abusive relationships. Some are too afraid or uncomfortable to bring it up themselves, so I've
started asking about it routinely.

Lots of the lesbians and gay men we sce here are hurt by their partners. Does your partner every
try to hurt you?

Direct Verbal Questions:
Are you in a relationship with a person who physically hurts or threatens you?
Did someone cause these injuries? Was it your partner/husband?

Has your panncr or ex-partner ever hit you or p11y51cally hurt you? Has he ever threatened to hurt
you or someone close to you?

Do you feel controlled or isolated by your partner?

Do you ever feel afraid of your partner? Do you fell you are in danger? Is it safc for you to go
home?

Has your partner ever forced you to have sex when you didn’t want to? Has your partner ever
- refused to practice safe sex?

For History Intake Forms/NewPatient Questionnaires:

Optionl
Have you ever been hurt or threatened by your boyfriend/husband/partner?
or
Have you ever been hit, klcked slapped, pushed or shoved by your boyfriend/husband/partner?
or '
Have you even been hit kicked, slapped, pushed or shoved by your boyfriend/husband/partner
during this pregnancy?
and
Have you ever been raped or forced to engage in sexual activity against your will?

Option 2
Arc you currently or have you cver been in a relationship where you arc phusically hurt,
threatened, or made to feel afraid? YES NO
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Option 3

Have you ever been forced or pressured to have sex when you did not want to?

DRAFT 4

Have you ever been hit, kicked, slapped, pushed or shoved by your boyfriend/husband/partner?

For use as a rubber stamp or printed on Intake Form:

Screening: [ JYes [] No
Obv+ JDV- [JDV?

Screening;:
(JDV+ [ DV- (] DV?

F\PROGDATA\HEALTH\POLICY\SCREEN\SamplcQuest.doc
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for Intimate Partner Abuse
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HYSICAL VIOLENCE IS ESTI-
mated to occur in 4 to 6 mil-
lion intimate relationships each
. year in the United States.!? The

term intimate partner abuse refers to the
physical, sexual, and/or psychological
abuse to an individual perpetrated by
a current or former intimate partner.
While this term is gender-neutral,
women are more likely to experience
physical injuries and incur psychologi-
cal consequences of intimate partner
abuse.’

In addition to injuries, abused women

often experience somatic and stress--

related illnesses, chronic pain syn-
dromes, depression, posttraumatic stress
disorder, and substance abuse disor-
ders.*’ Furthermore, compared with
women with no history of abuse, abused
women have higher levels of health care
use.® In fact, 31% to 54% of female pa-
tients seeking emergency services,’® 21%
to 66% of those seeking general medi-
cal care,**!" and up to 20% of those seek-
ing prenatal care report experiencing in-
timate partner abuse !*!3

‘Despite the high prevalence of inti-
mate partner abuse, less than 15% of fe-

male patients report being asked about

abuse by health care professionals or dis-
closing abuse to them.>!*¢ Yet, in 2 stud-
ies, the majority of female patients fa-
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" Context Although practice guidelines encouraging the screening of patients for in-

timate partner abuse have been available for several years, it is unclear how well and

" in which circumstances physicians adhere to them.

Objective To describe the practices and perceptions of primary care physicians re-
garding intimate partner abuse screening and interventions.

Design, Setting, and Participants Cross-sectional survey of a stratified probabi-
ity sample of 900 physicians practicing famity medicine, general internal medicine, and
obstetrics/gynecology in California. After meeting exclusion criteria, 582 were eli-
gible for participation in the study.

Main Outcome Measure Reported abuse screening practices in a variety of clinic
settings, based on a 24-item questionnaire, with responses compared by physician sex,
practice setting, and intimate partner abuse training.

Results Surveys were completed by 400 (69%) of the 582 eligible physicians,
including 149 family physicians, 115 internists, and 136 obstetrician/gynecologists.
Data were weighted to estimate the practices of primary care physicians in California.
An estimated majority (79%:95% confidence interval [Cl], 75%-83 %) of these pri-
mary care physicians routinely screen injured patients for intimate partner abuse.
However, estimated routine screening was less common for new patient visits (10%;
95% Cl, 7%-13%), periodic checkups (9%;'95% Cl, 6%-12%), and prenatal care
(11%; 95% Cl, 7%-15%). Neither physician sex nor recent intimate partner abuse
training had significant effects on reported new patient screening practices.
Obstetrician/gynecologists (17 %) and physicians practicing in public clinic settings
(37%) were more likely to screen new patients. Internists (6%) and physicians prac-
ticing in health maintenance organizations (1%) were least likely to screen new
patients. Commonly reported routine interventions included relaying concern for
safety (91%), referral to shelters (79%) and counseling (88 %), and documentation in
the medical chart (89%). Commonly cited barriers to identification and referral
included the patients’ fear of retaliation (82 %) and police involvement (55%), lack of
patient disclosure (78%) and follow-up (52%), and cultural differences (56%).

Conclusions These findings suggest that primary care physicians are missing op-
portunities to screen patients for intimate partner abuse in a variety of clinical situa-
tions. Further studies are needed to identify effective intervention strategies and im-
prove adherence to intimate partner abuse practice guidelines.

www.jama.com

vored physician inquiry and reported that
they would reveal abuse histories if asked
directly.'*! Prior studies examining phy-
sician practices suggest that only a small
fraction of physicians and other health
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care professionals commonly inquire
about intimate partner abuse.!*!7!8 Un-
fortunately, these findings are limited by
small sample sizes, low response rates,
and/or the use of convenience samples.

Patent attitudes, lack of institutional sup-

port, and other environmental factors
may hinder efforts to address intimate
partner abuse in clinical settings.'*%° In
addition, physicians' feelings of discom-
fort and powerlessness may also con-
tribute to this low level of inquiry 21-?

Early identification of abuse has been
a priority in efforts to improve the health
care response to intimate partner abuse.?*
Because of the prevalence and associ-
ated health care costs of intimate part-
ner abuse, national public health orga-
nizations have endorsed the use of
interventions such as protocols in clini-
cal settings for the identification of
patients experiencing abuse.?>? Sey-
eral national medical organizations have
developed practice guidelines for inti-
mate partner abuse that encourage rou-
tine screening and interventions.2-3
Although many of these guidelines have
been available for several years, it is
unclear how often and in which-clini-
cal circumstances health care profes-
sionals actually adhere to them.

. Lawmakers have attempted to respond
to intimate partner abuse by passing leg-
islation, such as mandatory reporting
laws, to help improve the health care
response. Our previous work addressed
physicians’ perspectives on mandatory
reporting of intimate partner violence to
police in California.”* We previously
reported on conflicting attitudes among
California primary care and emergency
physicidans toward mandatory report-
ing. An estimated 64% of primary care
physicians and 25% of emergency medi-
cine physicians might not report abuse
if patients object. While almost all states
have laws that require reporting certain
injuries, 5 states have reporting laws that
specifically address reporting intimate
partner violence. California's law, which
passed in 1994, requires that health care
professionals report cases in which they
provide medical care for female or male
patients whom they suspect are suffer-
ing from an intimate partner violence-

related injury to the police with or with-
out the patient’s consent. _
The objectives of the current study
included (1) estimating intimate part-
ner abuse screening and intervention
practices of primary care physicians in
California, (2) exploring how physi-
cian specialty, sex, and training might
influence screening and intervention
practices, and (3) examining primary
care physicians’ perceived barriers to
identification and intervention.

METHODS
Sample

We selected a stratified probability
sample of 900 physicians from the Cali-
fornia Medical Association database,
which includes licensed California phy-
sicians (members and nonmembers)

-and incorporates information from the

Medical Board of California and the
American Medical Association. Equal
proportions were drawn from each of
3 specialties: family practice, internal
medicine, and obstetrics/gynecology. In
this report, these specialties are collec-
tively referred to as primary care phy-
sicians because they provide primary
medical care for. the majority of fe-
male patients. To increase our ability
to assess the influence of physician sex,
female physicians were oversampled.

Because women represent fiearly one -

quarter of physicians in these 3 spe-
cialties, they were sampled at 1.5 times
their proportion in each specialty. Phy-
sicians were excluded if they were re-
tired, in training, practicing outside the
state, or working primarily in nonclini-
cal areas. Physicians without a valid
California telephone number or ad-
dress, as verified by local telephone
companies and the Medical Board of
California, were also excluded.
Recruitment involved 3 mailings of
the questionnaire starting in July 1995.
Physicians who had not responded af-
ter 3 mailings were contacted by tele-
phone and sent an additional survey if
requested. A letter that accompanied the
questionnaire provided information
about the study purpose, procedure,
confidentiality, and contact data for fur-
ther information. Informed consent was

INTIMATE PARTNER ABUSE

implied when a respondent returned the
completed questionnaire. This study
was approved by the University of Cali-
fornia, San Francisco, Committee on
Human Research. -

Survey instrument

A 24-item questionnaire was devel-
oped based on published research?!-332
and discussions with domestic vio-
lence advocates. Pilot testing was per-
formed with 30 physicians, both male
and female, from all 3 primary care spe-

“cialties. Based on the feedback from the

pilot study, all references to intimate
partner abuse were made gender-
neutral to enhance acceptability to
respondents. Screening practices were
assessed in 4 different clinical situa-
tions: evidence of injury, new patient
visit, periodic checkup, and first pre-
natal visit. The frequency of screening
was assessed by asking, “How fre-
quently do you ask direct, specific ques-
tions about domestic violence to pa-
tients?” For each clinical situation,
respondents were given choices on a
4-point Likert scale of never, some-
times, often, or always. Respondents’
use of 7 selected intervention prac-
tices was assessed using the same
4-point scale. Perceived barriers to iden-
tification and intervention were as-
sessed by providing a list of potential
barriers and asking respondents to iden-
tify each as a major barrier, minor bar-
rier, or not a barrier.

The survey also included questions
about demographics (age, sex, ethnici-
ty), US vs non-US medical training, prac-

tice setting, knowledge of relevant leg- .

islation, and personal experience with
intimate partner abuse. In addition, re-
spondents were asked whether they had
“taken a class or continuing medical edu-
cation course on domestic violence in
the last 3 years.” To assess childhood ex-
posure to intimate partner abuse, re-
spondents were asked, “When you were
growing up, did one of your parents ever
threaten, hit, slap, kick or otherwise
physically hurt the other?” To assess per-

sonal experience with intimate partner .

abuse, respondents were asked, “Have
you ever feared for your safety or been
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hit, slapped, kicked, or otherwise physi-
cally hurt by an intimate or previously
intimate partner?”

Statistical Analysis

Routine screening and intervention prac-
tice was defined as a response of “of-
ten” or “always” to the different clinical
situations and interventions. These vari-
ables were dichotomized (never/
sometimes vs ofter/always) for statisti-
cal comparison. Similarly, responses to
barriers were dichotomized (not/minor
vs major) for statistical comparison. The
data were analyzed using SPSS statisti-

cal software.”® Analysis of variance was

used for statistical comparison of means.
For cross-tabulations of proportions with
greater than 2 rows or columns, statis-
tical significance was determined using
Pearson x*. For 2 X 2 cross-tabula-
tions, Yates corrected x* was used. Sta-
tistical significance was defined as P<.05.

To generate population estimates,
weighted overall proportions were cal-
culated using the inverse of the sam-
pling fraction for each of the 6 sex/
specialty strata. Based on data from the
1995 California Medical Association
database, practicing California physi-
cians included 5968 family physicians,
9020 internal medicine physicians,and
3831 obstetrician/gynecologists. With
the exception of the sample descrip-

tions, all proportions and bivariate sta-
tistical analyses make use of weighted
estimates. The 95% confidence inter-
vals (Cls) for weighted proportions were
calculated by multiplying the SE of pro-
portion by 1.96.

We used logistic regression analysis
to estimate adjusted odds ratios (ORs)
and 95% Cls for the factors associated
with reported screening practices. Four
variables were included as predictors in
the multivariate models. Three of these
variables (specialty, practice setting, and
intimate partner abuse training) were
included because each was signifi-
cantly associated with screening prac-
tices in at least 1 of the 4 clinical set-
tings using univariate logistic regression
models. Although sex was not predic-
tive of screening practices in any clini-
cal setting, it was retained in the mod-
els because it was of particular interest.
Other potential predictors were not sig-
nificant in the bivariate analyses. The
final models were reviewed for goodness-
of-fit and validated using the Hosmer-
Lemeshow statistic. Because multivari-
ate models included both specialty and
sex, data were not weighted.

RESULTS
Respondents

-t

Of the 900 physicians sampled, 582 were
ultimately determined.to be eligible for

Table 1. Characteristics of the Physician Respondents According to Specialty*

Family Intemal Obstetrics/
Medicine Medicine Gynecology Total
Characteristic (n=149) (n=115) (n=136) (N =400)

Age, mean (SD), yt 45.3(10.1) 44.4 (10.8) 48.2 (10.1) 46.0 (10.4)
Women 40 41 44 a2
Ethnicity

White 72 70 73 72

Asian/Pacific Islander 16 23 17 18

Latino 6 3 2 4

Black ) 3 4 6 4
Practice settingt ‘

“ Private office 60 52 70 61
Heaith maintenance organization 16 23 17 18
Puplic clinic 15 6 5 9
Other§ 10 19 8 12

Non-US traning 24 2 22 20

*Values are expressed as percentages unless otherwise indicated

tAnalysis of variance comparison of means. P = .008.
tPearson x*, P = .02.

§Other practice settings include academic, in-patient, miiitary, and unspecitied clinics.
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the study and 400 (69%) completed the
survey. Of the 400 respondents, 149
(37%) practiced family medicine, 115
(29%) practiced internal medicine,
and 136 (34%) practiced obstetrics/
gynecology. Response rates for the dif-
ferent specialties did not vary signifi-
cantly; however, female physicians had
a higher response rate compared with
male physicians (78% vs 63%; P = .001).

The characteristics of the study group
are presented in TABLE 1. The mean age
was 46 years. Compared with male, fe-
male physicians were youngér (mean
age, 42.0 vs 48.9 years; P<.001). The
sample was predominantly white and
the majority of physicians practiced in
private clinic settings.

An estimated 22% (95% CI, 18%-
26%) of California primary care physi-
cians had taken a class or continuing
medical education course on intimate
partner abuse in the past 3 years. This
proportion did not differ significantly by
physician specialty, sex, age, or prac-
tice setting. Overall, the majority of phy-
sicians (80%; 95% CI, 76%-84%) had
identified intimate partner abuse at some
time in their career. However, reported
identification varied significantly by spe-
cialty: 90% of family physicians, 80% of
obstetrician/gynecologists, and 74% of in-
ternal medicine physicians (P =.001).
Identification of a patient who had ex-
perienced intimate partner abuse did not
differ significantly by physician sex or
having taken recent training course on
intimate partner abuse.

An estimated 15% (95% CI, 12%-
19%) of California primary care phy-
sicians had witnessed intimate part-
ner abuse between their parents at some
time during their childhood. This ex-
posure did not significantly differ by
physician specialty or sex. Overall, 12%
(95% CI, 9%-15%) of physicians re-
ported experiencing physical abuse
from an intimate partner or feared for
their safety as an adult. This experi-
ence did not differ by physician spe-
cialty. However, compared with male
physicians, twice as many female phy-
sicians reported having experienced in-
timate partner abuse (20% vs 10%,
P=.01).




Screening Practices

Although screening for intimate part-
ner abuse was common among injured
patients, screening was less common for
routine medical encounters (TABLE 2).
In circumstances that involved physi-
cal injuries, an estimated 79% of Cali-
fornia primary care physicians often or
always ask patients direct questions
about intimate partner abuse. An esti-
mated 10% of physicians routinely
screen for intimate partner abuse dur-
ing new patient visits and 9% screen dur-
ing periodic checkups. Of physicians
who provide prenatal care, an esti-
mated 11% routinely screen for inti-
mate partner abuse during the first pre-
natal visit. Obstetrician/gynecologists
reported the highest level of new pa-
tient screening (17%), followed by fam-
ily physicians (10%), and internal medi-
cine physicians (6%). Routine screening
in the different clinical situations was not
significantly associated with physician
age, ethnicity, international medical
training, personal experience with inti-
mate partner abuse, or knowledge of the
California domestic violence injury man-
datory reporting legislation.

We used logistic regression to fur-
ther clarify the relationship between phy-
sician characteristics and reported
screening practices in new patient en-
counters (TABLE 3). After controlling for
the effects of physician sex, practice set-
ting, and training, the higher level of
screening among obstetrician/gynecolo-
gists remained significant compared with
internal medicine physicians. Although
more female physicians reported rou-
tinely screening new patients, these sex
differences were not statistically signifi-
cant. Physicians working in public clin-
ics reported the highest level of new pa-
tient screening (37%): routine screening
was less {requent for physicians in pri-
vate offices (9%), health maintenance or-
ganizations (1%), and other practice set-
tings (12%) (P<.001). These differences
remained significant after controlling for
physician specialty, sex, and training.
More physicians with recent intimate
partner abuse training reported routine
screening, but the effect was not statis-
tically significant.

Similar analytic approaches were used
to determine the associations between
physician characteristics and reported
screening practices in the other clinical
situations. In contrast to new patient
screening, routine screening during the
first prenatal visit did not differ signifi-
cantly by specialty or practice setting.
However, compared with physicians
without recent training in intimate part-
ner abuse, a greater proportion of those
with training reported routine screen-
ing of prenatal patients (24% vs 8%:
P=.007). Although reported screening
during periodic checkups was not sig-
nificantly associated with physician spe-
cialty, sex, or training, physicians work-
ing in public clinics reported the highest
level of screening (26%) compared with
physicians in health maintenance orga-
nizations (5%), private clinics (9%), and
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other practice settings (10%) (P = .02).
This difference remained significant af-
ter controlling for the effects of physi-
cian specialty, sex, and training. Screen-
ing practices for injuries did not differ
significantly by specialty, sex, practice
setting, or recent training in intimate
partner abuse.

Interventions

The most commonly reported interven-
tions included discussing physician’s
concern for safety with the patient (91%:
95% CI, 88%-94%), recording batter-
ing in the patient’s chart (89%: 95% Cl,
86%-93%), making referrals to counsel-
ing (88%; 95% CI, 85%-92%), and giv-
ing information about shelters and ser-
vices (79%; 95% CI, 74%-83%). Asking
about guns in the home (46%; 95% CI.
40%-51%) and reporting to police (44%;

Table 2. Percentage of Respondents Who Routinely Screen for Intimate Partner Abuse

in Different Clinical Situations*

Obstetrics/

Family Intenal Weighted
Medicine Medicine Gynecology Overall

Clinical Situation (n = 149) (n=115) (n = 136) (N = 400)

Evidence of injury 80 (74-86) 76 (68-84) 84 (78-90) 79 (75-83)
New patientt 10 (5-15) 6 (2-10) 17 (11-23) 10 (7-13)
Routine checkup 14 (8-20) - 7(2-12) 10 (5-15) 9 (6-12)
First prenatal visit 12 (6-18)t NA§ 14 (8-20) 11 (7-15)

*Values are expressed as percentage (35% confidence interv

weighted overall for specialty and sex.

1P = .01 for intemal medicine and obstetrics/gynecology.

al). Values for each specialty are weighted for sex and are

$Only 64% (96/149) of family physicians who provide prenatal care responded to this ttem
§NA indicates data are not available because only 22% (25/115) of internists who provide prenatal care responded to

this tem.

Table 3. Physician Characteristics Associated With Reported Routine Intimate Partner Abuse

Screening of New Patients*

Weighted % OR

Adjusted OR
Characteristic (95% Cli) (95% Cl) (95% Cl)

Medical specialty

Internal medicine 6(1-10) 1.0 1.0

Family medicine 10 (5-15) 1.75(0.75-4.12) 1.60 (0.58-4.42)

Obstetrics/gynecology 17 (11-24) 3.24 (1.38-7.63) 3.61(1.36-9.55)
Physician sex

Male 9(6-12) 1.0 1.0

Female 12 (5-18) 1.42 (0.66-3.05) 1.15(0.59-2.25)
Practice setting

Health maintenance organization 1(0-4) 1.0 1.0

Private office 9 (5-13) 5.69 (0.93-34.94) 4.42 (1.00-19.60)

Public clinic 37 (13-55) 31.73 (4.61-218.23) 20.30 (4.05-101.8)

Other settingt 12 (2-22) 7.43(1.00-55.24) 5.29 (0.95-29.34)
Intimate partner abuse training

No recent training 8(5.3-12) 1.0 1.0

Recent training 14 (6.8-22) 1.73 (0.82-3.64) 1.58 (0.75-3.33)

*OR indicates odds ratio: Cl, confidence interval.

tOther practice settings include academic, in-patient, military, and unspecified clinics.
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Table 4. Major Barriers to Physician
Identification of Intimate Partner Abuse

and Referral of Patients

Weighted
Overall %
Major Bariers (95% CI)*
Patient-related barriers
Fear of retaliation 82 (78-86)
Lack of disclosure 78 (74-82)
Fear of police involvernent 55 (50-60)
Lack of follow-up 52 (47-57)
Mutual barriers
Cultural differences 56 (51-61)
Lack of privacy 48 (43-52)
Language differences 39 (34-43)
Provider-related barrers
Lack of training 39 (34-44)
Lack of time 37 (32-42)
Lack of resources/referrals - 30 (25-395)
Sense of inefficacy 18 (15-22)

*Cl indicates confidence interval.

95% CI 38%-49%) were less common.
Reported interventions were not con-
sistently associated with physician spe-
cialty or sex.

Compared with physicians with no
recent training in intimate partner
abuse, physicians who had received
training in the last 3 years were more
likely to report routinely using infor-
mation about shelters (89% vs 76%;
P =.02), reporting to police (65% vs
37%, P<.001), and asking about guns
in the home (58% vs 42%; P =.02).

Perceived Barriers

Patient-related factors were most fre-
quently identified as major barriers to
identifying and referring patients ex-
periencing intimate partner abuse
(TABLE 4). The most commonly cited
major barriers included the patient's fear
of retaliation by the partner (82%) and
the lack of disclosure of battering dur-
ing history taking (78%). In addition,
a majority of physicians agreed that the
patient's fear of police involvement, lack
of follow-up on referrals, and cultural
differences between patients and phy-
sicians are major barriers. Less than half
ol physicians identified lack of train-
ing, lack of time, lack of information
about local community agencies, or the
belief that physicians cannot make a dif-
ference in intimate partner abuse as ma-
jor barriers.

Compared with physicians without
recent training in intimate partner
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abuse, physicians who had received
training in the last 3 years were less
likely to report the lack of informa-
tion about local community agencies as
a major barrier (17% vs 33%:; P=.005).
Perceived barriers were not consis-
tently associated with physician spe-
cialty, sex, or reported screening prac-
tices in the different clinical situations.

COMMENT ]
This study documents significant dif-

ferences for routine screening for inti-

mate partner abuse, depending on the
clinical situation. An estimated major-
ity of primary care physicians (79%)
routinely screen patients with inju-
ries. However, for patients seeking care
in other clinical situations, screening for
intimate partner abuse was less com-
mon (9%-11%). The higher level of re-
ported screening of patients with inju-
ries is likely to reflect physician’s
awareness that intimate partner abuse

is an important cause of injury in

women. In contrast, the lower level of
routine screening of patients in other
clinical situations suggests that pri-
mary care physicians are missing im-
portant opportunities to detect inti-
mate partner abuse and intervene on
behalf of those experiexicing abuse.
Our findings, which are consistent
with previous physician surveys,'*"
suggest that most phySicians do not ad-
here to current practice guidelines for
intimate partner abuse screening. In-
terventions that focus on administra-
tive changes, such as protocols, may im-
prove adherence. Recently, researchers
have begun to examine the sensitivity
and specificity of a variety of screen-
ing protocols** and the effect of in-
corporating screening questions into
self-administered history forms.*” Pre-
liminary results are encouraging. Most
of these protocols are concise, easy L0
use, and effective at identifying inti-

‘mate partner abuse. However, there are

unanswered questions regarding the ef-
ficacy of universal screening. While
identification of the problem is essen-
tial, the utility of screening ultimately
depends on the yet unproven benefits
of intervention.

In our study, recent education in in-
timate partner abuse was associated
with higher levels of screening of pre-
natal patients, the routine use of infor-
mation about shelters and protective
services, reporting to police, and in-
quiring about guns in the home. In con-
trast, recent training had little effect on
reported screening practices in other
clinical situations. Previous cross-
sectional surveys have found that pro-
fessional training positively influ-
enced reported intimate partner abuse
screening practices'’**; however, stud-
ies that directly examined the effects of
training have produced conflicting re-
sults depending on the type of train-
ing and length of follow-up.”** Pro-
fessional training has the potential to
increase knowledge, comfort, and skills
for effective inquiry and intervention.
However, without structural changes,
regular in-service education, and insti-
tutional policies, physician training is
unlikely tc be sufficient to change clini-
cal practice.®*** Controlled studies are
needed to determine the effectiveness
of interventions for improving physi-
cian behavior regarding intimate part-
ner abuse. In light of the evidence that
US medical schools require an average
of only 2 hours of training in adult
domestic violence® and less than half
of family practice residencies have
required education about intimate part-
ner abuse,** effective training pro-
grams should be identified and ex-
panded. In addition, information about
local shelters and community re-
sources should be widely dissemi-
nated to health care professionals.

Obstetrician/gynecologists reported
the highest level of new patient screen-
ing, followed by family physicians and
internal medicine physicians. These dif-
ferences should be viewed with cau-
tion given our finding that specialty had
only a modest effect on reported screen-
ing practices in other clinical situa-
tions, including prenatal visits. These
variations may be related to differ-
ences in patient demographics, types of
medical problems encountered, clini-
cal procedures, or advocacy and aware-
ness within the field. In particular,




obstetrician/gynecologists are more
likely to provide care for young female
patients, who are at the highest risk for
intimate partner abuse. A better under-
standing of these differences will require
further investigation.

Physicians working in public clinics
reported the highest level of screening
in clinic situations involving new pa-
tients and routine checkups. Routine
screening was markedly less frequent for
physicians practicing in health mainte-
nance organizations. These differences
may be related to differences in the pa-
. tient population, clinic procedures, or
institutional policies and support. Dif-
ferent clinic settings may also have other
health care professionals or staff who
provide routine screening procedures.
Further research is necessary to ex-
plain these compelling results.

Contrary to our expectations, we

found no significant associations be--

tween physician sex and reported
screening practices. Prior research that
examined the effects of physician sex
on screening for intimate partner abuse
has produced conflicting results. Some
studies have found that a significantly
higher proportion of female physi-
cians reported such screening!” or had

better skills in detecting intimate part-

ner abuse > However, other related re-
search found no effect of physician
sex.* Although physician sex has been
found to significantly affect both pa-
tient-physician communication** and
the delivery of women’s preventive
care,* further work is needed to deter-
mine the effects of physician sex on the
delivery of care for intimate partner
abuse.

Routine interventions reported by a
majority of physicians in each spe-
cialty included relaying concern for
safety to the patient, referral to shel-
ters and counseling, and documenta-
tion in the medical chart. These inter-
ventions are among the most accepted
and recommended.*** Reporting to the
police without patient consent is more
controversial because of potential risks
to patient safety and violations of medi-
cal ethics.**® The California law con-
tains recommendations for physicians

to refer patients to local intimate part-

ner abuse services and provides pro-.

tection for these persons from civil or
criminal liability.

We estimated that less than half
(46%) of California primary care phy-
sicians routinely inquire about guns in
the home. Given the increased risk of
injury and death with firearms, deter-
mining the accessibility of guns is an
essential part of a safety assessment. Re-
search has demonstrated that the pres-
ence of a firearm in the home is a key
contributor to the escalation of inti-
mate partner abuse to homicide.**° In
1 study, firearm-associated intimate as-
saults were 12 times more likely to re-
sult in death compared with assaults not
involving firearms.’* Knowledge of the
availability of a firearm determines the
type and urgency of interventions when
physicians discuss gun safety issues.

A greater proportion of respondents
identified patient-related barriers to iden-
tification and intervention (fear of re-
taliation, fear of police involvement, lack
of disclosure, and lack of follow-up)
compared with physician-related barri-
ers (lack of time, lack of training, lack
or resources and referrals, and sense of
inefficacy). Similar barriers have been
identified in previous studies of physi-
cians?'*?® and abused patients.!33253
Knowledge of the specific barriers en-
countered by different types of physi-
cians helps to shape future training and
tools for identification and interven-
tion. Based on the results of our study,
future training should provide strate-
gies to deal with patients’ fears and re-
luctance to disclose abuse and address
cultural differences. Furthermore, train-
ing should be customized to address the
unique barriers faced within the differ-
ent specialties or practice settings.

This study had several limitations.
California’s mandatory reporting law
(adopted January 1994) may have
prompted specific policy development
within medical organizations that in-
creased awareness of intimate partner
abuse among physicians. As a result,
physician inquiry in California, particu-
larly in cases of injury, may be more fre-
quent than in states with different re-
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porting requirements.*! In addition, the
potential bias of overreporting socially
desirable behavior may have overesti-
mated actual screening practices. Be-
cause the definition of intimate partner
abuse and other survey language were
gender-neutral, we are unable to deter-
mine how patient sex affects reported
screening practices. Finally, this study
did not survey other health care profes-
sionals (eg, nurses, physician assis-
tants, social workers, and psycholo-
gists) who often play key roles in patient
assessment and management, particu-
larly in relation to psychosocial issues.
This study provided insight into the
practices and attitudes of a representa-
tive sample of California primary care
physicians regarding intimate partner
abuse. As the discussion regarding the
appropriate role of health care profes-
sionals in addressing intimate partner
abuse evolves, these data will inform our
understanding of the patterns, justifica-
tions, and barriers to physician in-
quiry. The rationale for universal screen-
ing is based on the high prevalence, the
high association with an array of health
problems, the low level of suspicion and
inquiry on the part of physicians, abused
women'’s general unwillingness to vol-
unteer information, and the high level
of patient acceptance of direct physi-
cian inquiry. Furthermore, screening in-
curs minimal costs and risks to pa-
tients, while offering significant potendal
benefits.™ Because of the newness of in-
timate partner abuse as a health issue,
studies examining the impact of rou-
tine health cdre screening and interven-
tions on health or the prevention of fu-
ture abuse is unknown. Although
recommendations for screening can-
not yet be based on evidence of proven
efficacy, the magnitude and severity of
the problem, coupled with the feasibil-
ity of screening and the potential for
meaningful intervention, make inti-
mate partner abuse an important issue
in primary care practice.
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Wellness Lecture Series: [
Mandatory Reporting of Domestic Violence: ,pw
What do Patients and Physicians Think? \)

Study 1: Perspective of physicians. California Physician Survey

Study 2: Perspective of victims of abuse. Abused Women Focus Group Study
Note: Same study as that featured in Mandatory Reporting of Domestic Violence by
Health Care Providers

1995:.26% of murdered women were killed by their spouses or boyfriends.

1985: 12% of women reported being victims of domestic violence.

Abused women account for 20-30% of all women seen in ambulatory care clinics and 20% of
pregnant women.

50% of outpatient women in psychiatric care and 29% of women seen for suicide attempts were
victims of domestic abuse.

Legislators moving toward pro-arrest laws, education initiatives, etc.
California a good example of a state with strict mandatory reporting laws.

Benefits:
. o Crime detection and data collection

Enhanced victim safety through improved police protection
¢ Increased responsiveness of the healthcare system
e Relief from the onus of reporting for victims
Risks:

e Retaliation by abusers

Decreased utilization ot healthcare services
e Abused women’s loss of control over the decision to involve the legal system
¢ Patient-physician relationship may be strained

This paper finds that both physicians and abused women have serious reservations about the law.
Physician’s Survey vital stats:

e 68% of physicians were aware of the mandatory reporting law.

e 84% had identified a patient who they suspected to be a victim.

e If patient had no objection to reporting, 3% wouldn’t report, 27% sometimes reported, 68%
always reported.

e If patient asked physician not to report, 10% never reported, 44% sometimes reported, 44%
always reported.

e Likelihood of reporting did not correlate with age, sex, ethnicity, training.

e Likelihood of reporting did correlate with ER v. hospital v. private practice physicians.

e The majority of physicians believed that mandatory reporting increased potential risk to
patient, discourages patient from seeking help, interferes with patient contidentiality and
autonomy.



e One third felt that mandatory reporting keeps physicians from asking about domestic
violence.
e The majority of reporting physicians expressed concern about the practice of reporting.

Abused women’s vital stats:

78% of participants had children (51 focus group participants)
Opposing because:

e Fear of retaliation

e Mistrust of legal system

e Fear of family separation

e Preference for confidentiality and autonomy

Pro because:

e Possibility of protection from police

Women generally preferred:

e Doctor to document abuse: Then they take action when they’re ready.
¢ Once abuse is documented, they feel empowered to take action.

e But not before they’re ready.

e So, they control timing and physician still assists them.
Recommendations:

e Safety of victim must be paramount.
e Legislation should not create barriers to access to medical care.
e Flexibility important so that physicians can create individual strategy for each patient.

On a public policy level:
e Adequate funding for social, legal, and healthcare services
e Healthcare institutions must implement policies, protocols, and education programs.

Family Violence Prevention Fund say:

e Create an environment that enhances the identification of abuse

o Educate healthcare staff about how to intervene with patients who are victims of abuse
e Establish an integrated and institutionalized response to domestic violence

e Develop referral and resource materials

e [valuate the effectiveness of the program

e Become part of a coordinated response within the larger community.



Potential Legal Liability for Health Professionals for Actions for Inactions in Domestic
Violence Cases

If an injured victim of domestic violence is treated by a physician or nurse who does nol inquire
about abuse or who accepts an unlikely explanation of the injuries, and the patient then returns
to the abusive situation and sustains further injuries, the physician or nurse could conceivably be
held liable for those subsequent injuries.

Estimated that 4-6MM women are battered by their intimate partners each year in U.S.
Of those, 1 MM seek medical treatment for the injuries.
43% of the time women do not seek any form of help.
Often they do not know that shelters exist, or simply refuse to use them.
Health officials not good at identifying women:
1/5 women treated for injuries are batter.
1/25 is detected by emergency department staff.
" Hence, training is crucial. '

3 ways health providers may be open to liability if they act or fail to act:

1. Reporting abuse to the police without permission of an adult victim of abuse.

2. Negligence in identifying victims of domestic violence, documenting their injuries, properly -
treating victims, providing them with information aobut their options to counter domestic
violence (including safety planning), and making referrals to specialists (domestic violence
experts).

Failure to warn potential victims about the threat of assault from an abuser when the health
professional learns that there is a danger of harm to an identifiable victim or victims by a
patient who is a perpetrator of domestic abuse.

|8 ]

Often untrained workers treat adult abuse the same as child abuse.
Unless there’s a statute, then they must ask for permission first.

Women who leave their abusers assume a 75% greater risk of being killed by their abusers.
The article has a list of symptoms.

Courts have generally allowed victims to collect damages if information is released without their
consent without the presence of a statute requiring the release.

A subpoena requesting medical records of a particular patient is not a court order which protects
the health professional from liability. Hence, health care centers must have a protocol to deal
with subpoenas.

Hence, they must ask the victim for permission.

But calling may be dangerous. As a result, records of how to safely contact victims should be
kept.

If patient doesn’t grant permission, person issuing subpoena must be contacted and advised that
the information cannot be released.



Physician Liability for Negligence
Physicians must make patients aware of options, refer them to experts.

When negligence suits have been brought against providers, the person has had to prove that the
are they received was sub-standard.

Now there is a shift toward reasonable care or reasonably prudent health care provider standards.
AMA guidelines are:
1. inform the patient about the options available to help stop the violence
2. recommend treatment
3. provide appropriate referrals

Health care professionals in Alaska must be informed about and trained on the domestic violence
protocols that are being implemented in growing numbers of communities for the identification,
referral and treatment of domestic violence victims.

Duty/Breach

AMA says medical organizations need to:

1. Identification — identifying the patient as a victim of domestic violence;

2. Documentation — documenting her injuries and the cause(s) thereof;

3. Treatment — providing validation and appropriate treatment for physical, mental, and
emotional injuries;

4. Information — providing information on the domestic violence, risk assessment, legal options,
domestic violence services available and safety planning.

5. Referral — The information should provide the patient with appropriate referrals to a
specialist in domestic violence.

This document deals, in the extreme, with legal issues associated with mandatory and non-
mandatory release of information.

Identification:
Early identification is crucial.
However, as few as 5% of domestic violence victims are identified in emergency rooms

Documentation:

Documenting violence is critical to a battered woman’s ability to successfully obtain legal help.
AMA documentation required of doctors in domestic violence cases includes:

e Chief complaints using the complaint’s words

e Description of the abusive event

e Medical history

e Relevant social history

e Detailed description of the injuries

e An opinion on whether the injuries were adequately explained
e Results of laboratory and other diagnostic procedures



e Color photographs and imaging studies
e The names of police persons involved

It’s important that objective facts, as opposed to subjective comments, be documented.

Treatment:

Often the health professional is the first person to tell the victim that what is happening is not
normal.

The health protfessional should:

e Perform a thorough exam for as-of-yet undetected injuries.

e Assess the victim’s emotional status (suicidal tendencies, etc.)

e Evaluate the patient’s safety.

e Inform the patient about ALL of the available options.

Any treatment must take into account the situation of domestic violence.

Causation
A health care provider shall be found negligent if s/he fails to provide competent care and that
failure causes injury to the patient.

Hence, health care workers are dealing with a two part inquiry:
1. whether the provider acted with reasonable care .
2. whether the action or inaction led to injury of the patient.

Clearly, it is most likely that further abuse is directly caused by the abuser. However, if the
plaintiff can show that a reasonable health care provider should have recognized the signs of
abuse, then she may claim damages.

The Landeros court formulated the causation test as one of whether the defendant could
reasonably foresee the likelihood of further serious injury to the plaintiff.

Defeéndants in malpractice suits often have relied on the assertion that the patient was ill and
would have succumbed to the illness, regardless of appropriate medical intervention. However, a
growing number of courts are rejecting this theory. In the case of a domestic violence victim, the
victim likely would have recovered from the emotional and physical damage from the abuse.

No case has yet found a health care provider directly liable for failure to diagnose, inform and
refer a patient to appropriate domestic violence services person. However, trends in the law
predict that health care professionals will soon be found liable for failure to provide appropriate
domestic violence treatment.

Duty to Warn Victims of the Potential for Abuse

Health care providers treating abusers may also be held liable for failure to warn foreseeable
victims of the potential for abuse.



The State of Alaska was once held liable for three murders a parolee committed after he was
released from prison, among other reasons, because the State failed to warn the small community
the victims belonged to about the danger the parolee posed to them.



JAMA Article Summary

Context: Although practice guidelines encouraging the screening of patients for intimate partner
abuse have been available for several years, it is unclear how ell and in which circumstances
physicians adhere to them.

Objective: To describe the practices and perceptions of primary care physicians regarding
intimate partner abuse screening and interventions.

Design, Setting, and Participants: Cross-sectional survey of a stratified probability sample of 900
physicians practicing family medicine, general internal medicine, and OB/GYN in California.
After meeting exclusion criteria, 582 were eligible for participation in the study.

Main Outcome Measure: Reported abuse screening practices in a variety of clinic settings, based
" on a 24-item questionnaire, with responses compared by physician sex, practice setting, and
intimate partner abuse training.

Result: 69% response rate. 75-83% routinely screen injured patients for intimate partner abuse.
Routine screening was less common for new patient visits (7-13%), periodic check-ups (6-12%),
pre-natal care (7-15%). Neither physician sex nor recent intimate partner abuse training had
significant effects on reported new patient screening practices. OB/GYN and physicians
practicing in public clinic settings were more likely to screen new patients. Internists and
physicians in HMOs were least likely to screen new patients. Commonly reported routine
interventions included relaying concern for safety (91%), referral to shelters (79%), and
counseling (88%). Documentation in the medical chart ran at 89%. Commonly cited barriers to
identification and referral included the patients’ fear of retaliation (82%), and police involvement
-(55%), lack of patient disclosure (78%) and follow-up (52%), and cultural ditferences (56%).

Conclusions: These findings suggest that primary care physicians are missing opportunities to
screen patients for intimate partner abuse in a variety of clinical situations. Further studies are
needed to identify effective intervention strategies and improve adherence to intimate partner
abuse practice guidelines.



Notes on Mandatory Reporting of Domestic Violence by Health Care Providers.

Introduction

Providers should:

¢ Inquire routinely about domestic violence
Provide sensitive and non-punitive support
Address patient safety

Document the abuse

Provide information about options and resources

But, should providers bring cases of domestic violence to the attention of state authorities?

Goals of mandatory reporting:

o Enhancing patient safety

e Improving health care providers’ response to domestic violence
¢ Holding batterers accountable

o Improving domestic violence data collection and documentation

However, author states, “Upon close examination...it becomes apparent that mandatory
reporting will not...accomplish these goals. Further, the implications of mandatory reporting for
patient health and safety as well as ethical concerns raised by such a policy argue against its
general application.”

Risks and Consequences of Mandatory Reporting:
1. Deterrent to Seeking Care
Place themselves and their children in danger.
Undocumented immigrant battered women fear police and deportation.
So, goal of holding perpetrators accountable not met if the battered won’t report.
2. Risk of Retaliation
Reporting to local law enforcement does not guarantee appropriate response.
No guarantee that response will meet survivor’s safety needs.
Patient knows best re: his/her situation, so should be integral part of decision.
3. May Not Improve Provider Response
Doubtful that mandatory reporting enhances provider sensitivity to domestic violence.
Without proper training and understanding, health care providers may increase danger to
patients. Hence, provider education is a better alternative.
Not the proper role of health care system. Should only give all available options.
4. Limited Response to Reports
If reported and police do not offer adequate protection (ex. husband released almost
immediately), will decrease patient trust, diminish patient safety.
5. Data
Noncompliance and unevenness of reporting throw-off data.
Better to use specialized studies that preserve confidentiality.
6. Documentation
Medical records or more complete, accurate, and reliable than reports to third parties.



7. Bias in Reporting
May result in biased and inconsistent reporting to police
In child abuse cases, providers disproportionately report low-income families and persons
of color. This will also skew data.

Ethical Issues

1. Patient Autonomy
Competent patients should determine course of action in their best interests.
Perpetuates stereotype of battered women as passive and helpless.
Revictimizes battered patients as again they don’t make the decisions.

2. Confidentiality
Confidentiality and trust are vital for candid discussion and successful intervention in
domestic violence cases. Interferes with provider-patient relationship, privacy, limit
openness and candor of patient, undermine his/her trust.

3. Informed Consent
This is a vital concept in medicine. The patient must consent. An ethics issue.

Attitudes about Mandatory Reporting

1. Patients
Not sure how many women don’t report due to the law.
Study in 1993-94 in San Francisco, 51 women with abuse histories in 8 focus groups.
Many voiced “serious concerns” that mandatory reporting is an obstacle.
The law may help a few survivors, but problematic that it places a few at increased risk.

2. Physicians
1995-96, 580 physicians in California responded to survey re: the mandatory reporting
law. Over 2/3 believe that mandatory reporting is potentially harmful and interferes with
patient-physician relationship.
The majority said that if the women asked them not to report, then they wouldn’t.

Overview Of State Statutes’

Summary of Questions / Patterns
1. Who is required to report?
Some states require only physicians while others have a long list and/or “any person.”

2. Who Receives the Report?
Most states require reporting to the police. A few require the DA or a specific agency.

3. What happens to the Report?
Usually there is no specification of what must be done with the reports. Sometimes
providers who receive reports may need to take certain actions based on other statutory
section or directives.



4. Penalties for Failure to Report and/or Immunity from Liability.
Often a fine is levied. Most states give providers civil and/or criminal immunity from
liability that might otherwise be incurred as a result of making a report.

5. Provider-Patient Privilege.
Some states believe that the provider-patient privileges do not apply to information
required to be reported.

6. Purpose of Reporting
Few states report the purpose for enacting the reporting requirements.

Deadly Weapons

1. 40 states and the District of Columbia mandate report. Gun, Knife, firearm, or other deadly
weapon. AK, AZ, AR, CA, CO, CT DE, DC, FL, HI, 1D, IL, IN, IA, KS, ME, MD, MA, MI,
MN, MS, MO, MT, NV, NH, NJ, NY, NC, ND, OH, OR, PA, RI, SD, TN, TX, UT, VT, VA,
WV, WL

Criminal Law Violation; Violence; Intentional Injuries; Gravity of Injury

1. 18 states and DC mandate reports for injury due to illegal act. AZ, CA, CO, DC, ID, IL, 1A,
MA, MN, NE, NH, NC, ND, OH, OK, PA, UT, WV, WL

2. 7 states mandate reports due to acts of violence. FL, HI, MI, NE, NC, OH, TN.

3. 8 states in which injury appears intentionally inflicted. AK, AR, CO, GA, HI, ID, NV, OR. 9
where the gravity of the injury is important to the decision. AK, AZ, HI, IN, IA, KS, NY,
NC, OH.

Domestic Violence or Abuse
1. 6 states mandate reporting, specifically for domestic violence and adult abuse, in addition to
other provisions. CA, CO, KY, NH, NM, RIL.

Voluntary Reporting
1. A few states such as TN have voluntary provisions. Others have reporting for statistical
reasons only.

No Statutes Found
1. No requirements found in: Alabama, Louisiana, South Carolina, Washington, Wyoming.

Policy Directions: Recommendations For Health Care Facilities and Institutions
Minimizing Harms to Patient Under Current Laws

1. Recognize that critical intervention is not the report, but rather providing ongoing and
supportive care, addressing safety issues, and giving the patient options.

Discussing with the patient the obligation to report.

Learning how authorities respond to reports and explaining to patient.

Need to address the potential risk of retaliation.

How to work with patient to meet patient needs when reporting.

Nk wn
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Maximize role of patient’s input.
Work with community advocates to improve what happens with reports.

Understanding Interactions with Other Protocols and Laws

1.

2.

Screening. If people come in for another problem, but then get screened and subsequently
reported, they will not wish to come back for any medical help.

Insurance discrimination. Insurance companies have denied survivors health insurance
without laws protecting them. Hence, in a state with protection, reporting can eliminate
patient’s insurance.

Health care providers should engage in public policy debates.

Recommendations for Legislative Action

Revising Your Mandatory Reporting Statute

If no current law: Oppose new laws.

If deadly weapon law: “Weapon” must be clearly defined. Maybe this is so grave that
something must be done. Maybe this is so dangerous that survivor knows best.

If criminal/illegal act reporting: Some may not like exempting survivors from such laws.
Factors such as ongoing contact, economic dependence, and risk of retaliation must be
weighed.

If state as in number 3, argue for provision’s repeal, insert a patient consent provision,
maintain mandate to report except if patient objects.

Role of report recipient: Amend the provision regarding what report recipient must do to
protect survivor.
No identity of victim: Report, but without identity. Can be used for data.

Policy Alternatives to Mandatory Reporting

A

Educating health care providers re: domestic violence most important.

Domestic violence mandated in schools for health professionals/linked to licensing.
Mandate providers to offer referrals, documentation, etc.

Make amendments with caution, always thinking about safety of survivor.

Always think about quality of care.

Recommendations for Health Associations

Use political pressure to change the rules. Pass resolutions. Distribute information to educate
members on the issues.
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Date: August 30, 1999
To:  Tom Friedman
From: Lisa James, Senior Program Specialist

Re:  Health Care Providers Respond to Domestic Violence Day

Thank you for your interest in the Family Violence Prevention Fund’s (FUND)
national Health Care Providers Respond to Domestic Violence Day that will be
held on October 14, 1999. As a follow-up to our conversation I have included
materials about mandatory reporting and the newest article about the need for
routine screening for domestic violence from the August 1999 issue of the
Journal of the American Medical Association.

As we discussed, events and activities are being organized in many states across
the country, and the FUND is hosting a press conference at a clinic in
Washington, DC that currently screens for domestic violence. Leaders from
major health associations across the country including the American College of
Emergency Physicians and the American College of Obstetricians and
Gynecologists have already expressed interest in speaking at the press conference
to support screening for domestic violence and the policies it promotes.

We would be honored if President Clinton would join these health care experts
and lead the country’s efforts in changing the standard of care for patients who are
victimized by abuse. Health Care Providers Respond to Domestic Violence Day
is an excellent opportunity to further educate and encourage health care providers
to routinely screen for domestic violence and address this major public health
epidemic.

I hope these materials are helpful to you. Please note that a revised edition of the
“Screening Policy” is currently being printed and will be sent to you upon
completion. We look forward to the possibility of working with you on this
exciting event!

web site: huep://wwwivptorg/  cmail: tind@tvptorg

Fax: 415 . 252 8991 Publications Orders: 415 252 . 8089
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MANDATORY REPORTING
OF DOMESTIC VIOLENCE BY
HeEALTH CARE PROVIDERS:

A PoLicy PAPER!

PREPARED BY ARIELLA HYMAN, ].D.

FoRr THE FAMILY VIOLENCE PREVENTION FUND
November 3, 1997

INTRODUCTION

With the increasing awareness about domestic violence as a health care issue, attention
has turned to how health care providers can best intervene. Providers need to inquire
routinely about domestic violence, provide sensitive and nonpunitive support, address
patient safety, document the abuse, and provide information about options and resources.
What is not clear, however, is whether providers should be required to bring cases of domes-
tic violence to the arttention of state authorities.

The goals potentially served by mandatory reporting include enhancing patient
safety, improving health care providers’ response to domestic violence, holding barterers
accountable, and improving domestic violence data collection and documentation. Upon
close examination, however, it becomes apparent that mandatory reporting will not neces-
sarily accomplish these goals. Further, the implications of mandatory reporting for patient
health and safety as well as ethical concerns raised by such a policy argue against its general
application.

IThis paper borrows generously from the following article by the same author: Hyman A, Schillinger
D, Lo B. “Laws mandating reporting of domestic violence: Do they promorte patient well-being?”
JAMA. 1995;273:17811787.
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APPENDIX N

This paper discusses the risks posed to domestic violence survivors by laws mandat-
ing health care providers to report instances of domestic violence to the police or other
governmental body. It gives an overview of state reporting laws throughout the country. It
then sets forth policy recommendations in this area.

RiskS AND CONSEQUENCES OF MANDATORY REPORTING

Deterrent to Seeking Care

Donna, a client at a domestic violence agency in Gilroy was injured by ber partner. She
went to the hospital but was afraid to go inside because she was aware of the mandatory
reporting law. She spent the night in her car in the hospital parking lot and did not
receive necessary medical treatment for the injuries she sustained.?

Survivors of domestic violence often need medical care and information (assurances that
they are not at fault for the bartering); alternatives to returning home; an assessment of the
dangers posed by their situation; and referrals for counseling, shelrer, and legal services.
Many survivors of domestic violence believe that calling the police is not a safe or preferred
response to their situation. If they fear that reporting will place them and their children in
greater danger, survivors may not seek needed medical care or may not tell their providers
about the abuse. Undocumented immigrant bartered women are made particularly vulnera-
ble by mandatory reporting and may refrain from seeking care, fearing a call to the police
will result in their deportation. The increased anxiety when seeking care and decreased
candor with the provider may serve only to jeopardize further the health and safety of
survivors and prevent them from obtaining necessary care and information. Furthermore,
the goal of holding perpetrators accountable will not be met if survivors refrain from seeking
care or being candid with their providers because of the law.

Risk of Retaliation

I'm sorry, but if my doctor were to call the police and they went to my husband, my
busband would have beat the shit out of me. ... I don't know, but I don’t think a doctor
should go over your head, go to the police, it's dangerous. . . . Battered woman in
focus group study’

She [the physician] wanted to call the police and I said, “No, no he is the
police.” Battered woman in focus group study’

2Story appeared in Mandatory Reporting Stories, compiled by Ariella Hyman and Pam Wool at San
Francisco Neighborhood Legal Assistance Foundarion, in collaboration with the California Alliance
Against Domestic Violence.

3Mooney D, Rodriguez M. “California healthcare workers and mandarory reporting of intimate
violence.” Hastings Women's Law Journal. Winter 1996;7:85111. See also Rodriguez M, Quiroga S,
Bauer H. “Breaking the silence.” Arch Fam Med. 1996; 5:153158.
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MANDATORY REPORTING

Mandatory reporting can place survivors of domestic violence at risk of retaliation by
the batterers. Violence typically escalates when survivors seek outside help or artempt to
separate from the abusers. Moreover, a report to local law enforcement does not guarantee
an appropriate response that meets the survivor’s safety needs. As the patient knows most
intimately, the kind of danger s/he is confronting, s/he should be an integral part of the
decision-making process regarding steps to enhance her/his safery.

May Not Improve Provider Response

It is crucial ro increase health care providers’ identification and awareness of domestic
violence. Bur is mandatory reporting an effective way to enlist more health care workers in
the appropriate care of survivors?

It is doubtful that mandarory reporting enhances provider sensitivity to domestic
violence.

Without an understanding of the dynamics of domestic violence and without the proper
training on how to respond to the needs of survivors, health care providers may report and
respond in ways that can result in increased danger to patients. Provider education about
domestic violence is likely a more effective means of enhancing provider sensitivity toward
and detection of domestic violence.

Furthermore, it is not the role of the health care system to invoke and foster criminal
justice intervention. It would seem that health care providers should present a battered
patient with the interventions and referral options available and support the patient in carry-
ing out those s/he thinks are best.

Limited Response to Reports

A woman came into an Emergency Department in Los Angeles with facial injuries. A
mandatory report was made to the police, resulting in her husband being arrested in the
hospital waiting room. After the patient was finished being treated for ber injuries, she
went home thinking she was safe. However, her husband had already been released and
was home waiting for her. She came back to the Emergency Department later that day
“worse off” than she had been on the first visit as a result of ber busband’s retaliation.?

Each time [ have attempted to do this [make a report], the police officers (or sheriff) have
gone out to the house and/or contacted the perpetrator resulting in heightened abuse.
Physician in California survey+

What will happen to a report, once made? If there is no effective or safe response system
in place, mandatory reporting may create expectations of services and protection that cannot
be met, decrease patient trust in the provider and system, and diminish patient safety.

*Transcripts from survey (not yer published) of physicians in California on mandatory reporting
conducted by Michael Rodriguez, University of California-San Francisco, and Pacific Center for
Violence Prevention, San Francisco; and conversations with Dr. Rodriguez on survey results.
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APPENDIX N

Data Collection

Collecting data to highlight the incidence and prevalence of domestic violence is an
important goal. It is unclear, however, whether mandatory reporting by health care
providers is an effective way to meet that goal.5 Noncompliance with reporting require-
ments may be common, and there is likely a significant unevenness of reporting among
individual providers and among health care settings. Accurate and useful statistics could be
acquired through specialized studies and in ways that preserve the confidentiality and
anonymity of survivors.

Documentation

Documentation of domestic violence is critical. Although mandatory reporting has the
potential of achieving useful documentation, it is not a preferred means of accomplishing
this goal. Documentation of abuse in the medical record serves the goal of documentation
while better preserving privacy and confidentiality. In addition, it is a more reliable source of
evidence for legal cases than a reporting form submitted to a state agency. A medical record
can provide more thorough, detailed information on the abuse, and can include patient state-
ments and provider observations regarding the abuse, body maps, and a history of the abuse.
Additionally, a report to a third party is likely less readily available than a medical record and
involves multiple levels of hearsay.

Bias in Reporting

Mandatory reporting of domestic violence may result in biased and inconsistent reporting
to police. Studies in the child abuse reporting arena reveal that providers disproportionately
report low-income families and persons of color. Racial and class bias in the identification of
abuse by providers may also skew data collected through mandatory reporting.

SAs an example, Connecticut had a statute with a five-year sunset provision, mandating health care
providers to report domestic violence cases only for data collection purposes. This provision was
allowed to lapse as it did not result in accurate data and was perceived to be serving no useful purpose.
(Discussions with Anne Menard, who was the execurive director of the CT Coalition Against Domestic
Violence during the term in which this provision was in effect.)
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ETHICAL ISSUES

In assessing the desirability of mandatory reporting, a number of ethical issues must be
examined, including patient autonomy, confidentiality, and informed consent.

Patient Autonomy

Mandatory reporting does not respect the autonomy of survivors of domestic violence.
In the medical model of health care delivery, competent and informed patients determine the
course of action that is in their best interest. In domestic violence cases, patients are compe-
tent adults who should be granted the ability to make critical life decisions; if they believe
calling the police will jeopardize their safety, then that opinion should be respected. These
types of cases can be distinguished from child abuse cases, where the victim is a minor.
Mandarory reporting not only impinges on the patient’s self-determination, but in the
process perpetuates harmful stereotypes of battered women as passive and helpless. By
taking away parient autonomy, mandatory reporting revictimizes battered patients: their
relationships with the batterers were ones in which the barterers controlled the decisions in
their lives.

Confidentiality

What made it difficult for me to confide was the fact that I feared for my life, you know.
And I knew that if I was to tell them what actually happened, that they would call the
police and I would have to file a report and they couldn’t guarantee me that they would
be there 24 hours to protect me from this maniac. So, therefore, I wasn't taking that
chance on my life. . . . What would make it easier for me would be. . . . to be my choice. .
.. [I]f this bappened to me but I don’t want the police involved, can you please treat me
and keep my confidentiality? There’s supposed to be a law that they keep confidentiality
between the patient and the physician. Battered woman in focus group study?

Confidentiality and trust are vital to promoting candid discussion and successful inter-
vention in domestic violence cases. Mandatory reporting interferes with the confidential
nature of the provider-patient relationship, infringes on patient privacy, may limit the
openness and candor of the patient, and undermine her/his trust in the provider. Though
confidentiality and privacy rights must be balanced with public policy interests, the benefits
derived from mandatory reporting are not sufficiently clear to justify infringements upon
these rights.

Informed Consent

Informed consent is a principal tenet of medicine by which providers empower patients
to make informed decisions. Mandatory reporting would require the provider to report
domestic violence injuries even if the patient does not give his/her consent. Reporting
without patient consent raises ethical issues and compromises the integrity of the provider’s
relationship with his/her patient. Some would argue that providers should put all patients on
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notice, prior to conducting an examination, that if a determination is made that the patient’s
injury resulted from domestic violence, the provider is required by law to make a report.

ATTITUDES ABOUT MANDATORY REPORTING

Survivors

It is difficult to measure the impact of mandatory reporting laws on survivors of domes-
tic violence. How does one determine, for example, how many survivors are refraining from
seeking care because of the law? There is evidence that at least some battered women find
mandatory reporting laws troubling or are harmed by such laws. In 1993-1994, a study was
conducted in San Francisco in which fifty-one women with histories of domestic violence,
representing four ethnic groups (Caucasian, African American, Asian, and Latina), partici-
pated in eight focus groups. The participants were asked to talk about their personal experi-
ences with the health care system and their feelings regarding seeking or avoiding help from
medical providers. Many of the participants voiced serious concerns about mandatory
reporting to the police and perceived it as an obstacle to care.3 Additionally, anecdotes
collected by the San Francisco Neighborhood Legal Assistance Foundation and the
California Alliance Against Domestic Violence demonstrate risks to survivors posed by the
California mandatory reporting law.6 Though there may be survivors who are in favor of
mandatory reporting, it is problematic to have a law that places even a few parients at
increased risk.

Physicians

Abused women have had their autonomy taken away by their abusive partners. Forcing
me to report her abuse again takes that autonomy and control away from her. She is a
better judge than | of the consequences to her of reporting. Morally, it is wrong for me to
take that decision away from her. Ethically, it is wrong of me to violate patient-doctor
confidentiality. This is a bad law. Physician in California survey*

In 1995-1996, California physicians were surveyed who practice in the areas of family
medicine, general internal medicine, obstetrics/gynecology, and emergency medicine, on
their attitudes and behaviors regarding mandatory reporting. Five hundred eight physicians
responded to the survey. While recognizing some potential benefits of mandatory reporting,
over two-thirds of the respondents believed that reporting of domestic violence potentially

6See fn 2. One entry involved a larger group of survivors and is worth noting here: Carole Burke, a
licensed social worker and therapist in Contra Costa County, discussed the mandatory reporting law
with a seventeen-member support group for battered women that she facilitates. The feedback from
the group was overwhelmingly negative. They were very dismayed at being “treated as if they were
infants and not able to make up their own minds whether to report to the police.” They commented
that the mandatory reporting law puts them in jeopardy because all police officers react differently to
domestic violence calls. All seventeen members of the group said their injuries would have to be life-
threatening before they would go o a doctor again, because of the mandarory reporting law.
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harms patients and interferes with the patient-physician relationship. The majority of physi-
cians surveyed responded that if a patient whom they suspect is suffering from domestic
violencerelated injuries asks them not to make a police report, they would not necessarily
make a report in all situations.4

OVERVIEW OF STATE STATUTES’

As advocates for domestic violence survivors, health care providers, and legislators
attempt to forge a position on mandatory reporting of domestic violence, it is helpful to have
a sense of the laws that-presently exist around the country. This section provides-an overview
of state statutes that affect reporting in domestic violence cases. It first summarizes patterns
that emerge from such an overview. It then reviews four categories:

1) states that require reporting of injuries caused by weapons;

2) states that mandate reports for injuries caused in violation of criminal laws, as a
result of violence, or through nonaccidental means;

3) states that specifically address reporting in domestic violence or adult abuse
cases; and

4) startes for which our current research could find no relevant reporting statutes.

Summary Questions/Patterns

Upon examining reporting statutes throughout the country, a number of questions and
patterns emerge:

*Who Is Required to Report? Which health care providers are mandated reporters under
the reporting laws varies widely from state to state. Some states require only physicians
to report while others provide a long list of health care providers who are covered by the
statute. A few states mandate “any person” to report in specified situations.8

*Who Receives the Report? Almost all of the state statutes addressing mandatory
reporting require that reports be made only to law enforcement, though a few exceptions
exist in which reports must be made to a specified state agency, the district attorney, or
other designated reportee.

"This overview does not discuss reporting laws and policies applicable in health facilities in the
military, in the Veterans Administration, on Native American reservations, or in the territories. Also
not included are laws requiring reporting of burns, poisoning, and suffocation, acts that may be
common in domestic violence cases; and statutes relating only to child, elder or vulnerable adult abuse
reporting.

8Whether heaith care providers fall within the scope of such statutes can only be assessed after an
examination of the interactions berween these provisions and the states’ provider-patient privileges.
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*What Happens to the Report? Very few reporting statutes specify what is to be done
with reports made by health care providers. However, providers who receive reports
may be obligated to take certain actions based on other statutory sections or directives.

*Penalties for Failure to Report and/or Immunity from Liability. Almost all states
impose penalties for failure to comply with the reporting requirements, and most states
provide health care providers with civil and/or criminal immunity from liability that
might otherwise be incurred as a result of making a report.

*Provider-Patient Privilege. Various statutes claim or have been interpreted to suggest
that the physician-patient and other provider-patient privileges do not apply to the infor-
mation required to be reported.

*Purpose of Reporting. Finally, only a few of the reporting statutes specify what the
state’s purpose was in enacting the particular reporting requirement.

Deadly Weapons

At least 40 states and the District of Columbia mandate reporting by health care
providers in specified instances where the patient has an injury that appears to have been
caused by a gun, knife, firearm, or other deadly weapon. States vary as to which deadly
weapons trigger the reporting requirement. In some states, the requirement to report deadly
weapon injuries applies only if the injury appears intentionally inflicted, criminal in nature,
or is likely to result in death. [AK, AZ, AR, CA, CO, CT, DE, DC, FL, HL, ID, IL, IN, IA, KS,
ME, MD, MA, MI, MN, MS, MO, MT, NV, NH, NJ, NY, NC, ND, OH, OR, PA, R], SD,
TN, TX, UT, VT, VA, WV, WI]

Criminal Law Violation; Violence; Intentional Injuries; Gravity of
Injury

At least eighteen states and Washington D.C. require reports when there is reason to
believe the patient’s injury may have resulted from an illegal act. Some of these states
indicare that the reporting requirement applies only to illegal acts rising to certain levels. For
example, they specify that the illegal act must have caused serious or grave bodily injury, that
there must have been use of a weapon in addition to the illegal act, or that the illegal act must
appear to be of a certain nature. [AZ, CA, CO, DG, ID, IL, 1A, MA, MN, NE, NH, NC, ND,
OH, OK, PA, UT, WV, WI]

At least seven states require health care providers to report injuries thart they have reason
to believe resulted from an act of violence, with some indicating that the injury must be grave
or that the act appear illegal before the requirement to report would apply. {FL, HI, MI, NE,
NC, OH, TN]

Finally, at least eight states require reports under circumstances in which the injury ap-
pears intentionally inflicted [AK, AR, CO, GA, HI, ID, NV, OR], and in nine states, the gravity
of the injury is of import to the decision to report. [AK, AZ, HI, IN, IA, KS, NY, NC, OH]
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Domestic Violence or Abuse

At least six states have mandartory reporting laws thar specifically address domestic
violence or adult abuse. These provisions often appear in addition to deadly weapon or
illegal act reporting requirements. Five of these states mandate reporting in certain instances
of domestic violence, while one exempts victims of abuse from its general mandate to report
certain injuries. [CA, CO, KY, NH, NM, RI] The following are examples of these statutes:”

CALIFORNIA Health practitioners must reporrt to the police if they provide medical
services to a patient whom they know or reasonably suspect is suffering from a physical
injury that was caused by a firearm or by “assaultive or abusive conduct” (defined to
include twenty-four crimes). It is recommended that referrals to local services be given to
domestic violence victims and that providers thoroughly document domestic violence in
the medical record.

COLORADO Physicians are required to report to law enforcement if they attend or
treat an injury caused by a weapon or an injury they have reason to believe involves a
criminal act “including injuries resulting from domestic violence.”

KENTUCKY Any person having reasonable cause to suspect that an adult has suffered
abuse, neglect, or exploitation, shall report to the Cabinet for Human Resources. The
Cabinetr must notify police, initiate an investigation of the complaint, and make a written
report of findings and recommendations. The Cabinet is allowed access to mental and
physical health records of the adult if necessary to complete the investigation. The
Cabiner can enter the private premises of the adult to investigate the need for protective
services. If the adult does not consent, a search warrant may be issued upon a showing
of probable cause of abuse. If a derermination is made thart protective services are neces-
sary, the Cabinet shall provide such services except where the adult refuses them.

NEW HAMPSHIRE A person treating or assisting another for a gunshot wound or any
other injury believed to be caused by a criminal act is required to report, except if the
injured person has been a victim of sexual assault or abuse, is over eighteen years of age,
and objects to the release of this information to law enforcement. This exception does
not apply if the person is also being treated for a gunshot wound or other serious bodily
injury.

RHODE ISLAND In addition to a deadly weapon reporting provision, the statute
requires medical providers to report domestic violence related injuries only for data
collection purposes. The reports are not to contain names or any identifying informa-
tion. The domestic violence data is to be compiled and reported annually by the domes-
tic violence training and monitoring unit of the court system. 10

9These are brief, simplified summaries. The reader should see the full text of the statutes for complete
information.

10The statute requires the unit to compile reports only for five years following October 1, 1988.
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Voluntary Reporting

Though this paper reviews only mandates to report, note that a few states have voluntary
reporting provisions where abuse is concerned. For example, a recently enacted Tennessee
provision encourages health care providers voluntarily to report injuries due to domestic
violence on a monthly basis to the Department of Health, Office of Health Statistics. The
report is not to reveal the name or identification of the patient, in recognition of the impor-
tance of confidentiality, of safeguarding against retaliation, and of encouraging abuse
survivors to seek care. Laws in Mississippi and Pennsylvania specify that any person may
report abuse.

No Statutes Found

Our current research has not been able to locate reporting requirements for health care
workers in the following five states: Alabama, Louisiana, South Carolina, Washington, and
Wyoming.

PoLicY DIRECTIONS: RECOMMENDATIONS FOR HEALTH
CARE FACILITIES AND INSTITUTIONS

Minimizing Harms to Patient Under Current Laws

Health care providers and institutions must strive to minimize the harm to the abused
patient under current mandatory reporting laws. Health care facilities should ensure that
their domestic violence protocols and trainings address, at a minimum, the following issues
regarding reporting:

1. Most important is the recognition that the critical intervention is not the report, but
providing ongoing and supportive care, addressing safety issues, and guiding the
patient through the available options. Providers need to understand that the legal
report is only one small piece of a much larger intervention and should be carried out
with the urmost caution.

2. Discussing with the patient the obligation to report. (Whether there is an ethical
obligation to inform patients prior to taking a history or conducting an exam about
the reporting law is an area that needs further exploration. Health care providers
and institutions might consult with medical ethicists on this issue.)

3. Learning how authorities respond to reports and explaining this to patients so they
know what to expect.

4. The need to address the potential risk of retaliation and precautionary measures,
such as seeking shelter or obtaining restraining orders when the report is made.
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5. How to work with the patient and the authorities to meet patient needs when reporting.
6. Maximizing the role of the patient’s input regarding future action.

7. Working with community advocates for survivors of domestic violence and authori-
ties to implement a process for responding to reports that enhances patient safery
and autonomy, and to address problems that arise in response to reports.

Understanding Interactions with Other Protocols and Laws

Certain institutional protocols and state laws concerning domestic violence may interact
with mandatory reporting in ways that have the potential to harm survivors of domestic
violence. Health care institutions should be aware of these intersections so that they may
consider steps to address problems that arise. Below are examples.

1. Screening Suppose a health care facility located in a state that mandates reporting of
domestic violence injuries adopts a protocol requiring health care providers to screen
for domestic violence. Once a survivor is detected through screening, the reporting
law may mandate a report to state authorities even without the patient’s support. As
the adoption of the screening protocol may inadvertently facilitate enhanced report-
ing, it may have the unintended effect of scaring survivors away from the health
facility. This may particularly be the case when the institution believes it has an
ethical duty to inform patients subject to screening of the existence of the reporting
law.!! The health care provider is also placed in an uncomfortable position: s/he may
want to screen for domestic violence but may not want to have to breach confiden-
tiality and acr against a patient’s will.

2. Insurance discrimination A number of insurance companies have been denying
health insurance coverage to patients who are or have been victims of domestic
violence. Advocates for survivors have protested these policies, and a number of
states now have laws forbidding such practices. If your state still has insurance laws
or policies that discriminate against survivors of abuse, it is important to understand
their implications for medical record documentation and reporting. Namely, the
documentation that results from reporting a particular patient or noting the abuse in
the patient’s medical record may provide the insurance company with the basis for
denying that patient coverage.

Engaging in Public Policy

Health care providers and institutions might engage in policy debates in their communi-
ties regarding mandatory reporting and challenge legislation that jeopardizes the well-being
of their patients. Collaborating with and seeking input from advocates for survivors of
domestic violence around policy issues is critical.

11See remarks of Penny Ablin, M.D., in “Domestic violence reporting law: a hazard or a help to
patients/victims?” California Physician Magazine. August 1996; 24—32 (Anecdotal evidence that
publicity of hospital’s screening protocols and the reporting law has resulted in fewer women disclos-
ing abuse in the emergency room.)
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RECOMMENDATIONS FOR LEGISLATIVE ACTION

Revising Your Mandatory Reporting Statute

For the reasons set forth in this paper, mandatory reporting by health care providers of
survivors of domestic violence is a policy that should be avoided. Working toward legislative
reform in this area is quite challenging, however, as in almost all states there is already some
sort of reporting law in place. Depending on the nature of the existing law, different issues
will need to be explored. These might include the following:

1. If no current law: If yours is one of the few states with no reporting requirements
(other than child, elder, or vulnerable adult abuse reporting), it seems best to oppose
the adoption of any new laws that would mandate reporting of adult survivors of
domestic violence. Given the safety risks to survivors, the medical ethics considera-
tions, and the fact that mandatory reporting laws are of unproven value, doing
otherwise would seem unwise policy. This is especially the case for laws that require
reports to include the identity of the patient.

2. If deadly weapon law: Although mandatory reporting in all cases is problematic, are
there instances of such a grave nature in which reporting is warranted? For example,
weapon injuries may indicate particular danger and therefore one might consider
leaving unchanged an existing weapon reporting provision. On the other hand, it
may be precisely in the most dangerous cases that a survivor’s autonomy needs to be
respected to best enhance her/his safety. Furthermore, unless “weapon” is limited,
for example, to firearms, it may be interpreted so broadly as to subsume virtually all
cases (i.e., some might define a fist as a weapon).

3. 1If criminal/illegal act reporting: If your state requires reports of injuries resulting
from criminal acts, injuries due to domestic violence are clearly subject to the
mandate. Some may feel uncomfortable exempting survivors from such a law,
thereby treating domestic violence differently from other crimes. On the other hand,
survivors do require particular advocacy and protection because of such factors as
ongoing contact with the perpetrator, economic dependence on the perpetrator, and
a higher risk of retaliatory violence.

If your state requires reports of injuries due to criminal acts, you might consider
several approaches. Each of these approaches can be made to apply either to all
competent adults or only to domestic violence survivors:

*  Argue for the provision's repeal (for survivors of domestic violence or for all
competent adults).

* Maintain the mandate but insert a patient consent provision, such as, “injuries
(due to domestic violence) shall not be reported unless the patient consents to a
report being made.”

e Maintain the mandate to report unless the patient objects, such as, “injuries due
to criminal acts shall be reported except if the patient (is a victim of domestic
violence and) objects to a report being made. The health care provider must
inform the patient of the right to object.”
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Although repealing a harmful provision may be the cleanest approach, maintaining
the mandate may, in some instances, be more politically feasible. Additionally, the
latrer two approaches may indirectly help achieve another goal: encouraging
providers to discuss with their patients the option of calling the police.

As in the deadly weapon context discussed above, the question arises as to whether
the mandate should be maintained for certain injuries of a particularly grave nature.
Can “grave” be defined in a way that does not subsume all cases, and thar health
providers will evenly apply? Should not the survivor’s voice, especially in grave
injury cases, be an integral part of the decision making in her case? For those consid-
ering a mandate in serious injury cases, it seems imperative to use a term such as
“life-threatening” injury, which is both limited and conducive to more uniform
application.

4. Role of report recipient: One might also amend the provision regarding who
receives the report and what that party is obligated to do with it. For example, it
may be specified that the agency receiving a report may, where safe, offer the patient
information about options and assist the patient with pursuing those thart are desir-
able, but that no measures will be imposed on the partient against her/his will.
Training for agency employees on domestic violence and on how to contact the
patient safely is a necessary part of such legislation.

5. No identity of victim: Another strategy is to require or allow anonymous reporting
of survivors of domestic violence, with no provision of information being provided
concerning the name or identification of the patient. Such reports might be used for
surveillance by public health agencies for the purpose of improving intervention
strategies. The information might also be used for data collection, but the experi-
ences of Connecticut and Rhode Island with such statutes should first be reviewed.S

Policy Alternatives to Mandatory Reporting

It is clear that health care providers and institutions must play a role in the area of
domestic violence. If reporting is not mandated, should any other legal interventions be
considered? Educating health care providers about domestic violence is clearly the most
important means of enhancing the health care system’s response to domestic violence.
Domestic violence education might be mandated in schools for health professionals or linked
to licensure or funding eligibility. Other legislative proposals might include mandating
health care facilities to implement domestic violence protocols regarding screening, safety
assessment, documentation, and referrals. Requiring health care providers to offer parients
referrals or certain options, including the option to call the police, might be considered.
Whatever the approach, it is crucial that legislation be designed or amended with the urmost
caution so as to avoid unintended and harmful consequences for survivors of domestic
violence. Policy decisions should be informed by the views and experiences of survivors of
domestic violence and their advocates. Legislative proposals should be examined to assess
whether they enhance the quality of care offered survivors within the health care setting,
respect the patient’s autonomy and judgments about safety, and reduce the risk that the
patient will refrain from seeking care.
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Recommendations for Health Associations

Local, state, and national health associations can play a key role in effecting policy
change. For example, they can pass resolutions in support of preferred policies relating to
domestic violence and in opposition to policies that jeopardize the well-being of patients
who are survivors. In this way, they can both enhance awareness among their membership
and influence local, state, and federal legislation. A number of health associations have
already adopted stances opposing mandatory reporting, including the American Medical
Association, the American College of Emergency Physicians, the American Association of
Women Emergency Physicians, the American College of Nurse-Midwives, and the California
Medical Association.12 Health associations can also distribute information to educate
members on the risks of mandatory reporting and the importance of minimizing harms to the
patient when complying with existing laws.

CONCLUSION

Mandatory reporting falls short of accomplishing the purported goals of enhancing
patient safety and care, improving health care providers’ response to domestic violence,
holding perpetrators accountable, and increasing data collection and documentarion. It also
raises serious ethical concerns. The crisis of domestic violence requires a careful, well-
conceived, effective response. Until further study demonstrates otherwise, there is ample
reason to believe that mandatory reporting of all injuries due to domestic violence represents
a threat to the health and safety of survivors of domestic violence. Health care providers and
institutions need to strive to minimize harms to the patient under current laws. Advocates
for survivors, health care providers, and others engaged in public policy should work
together to consider legislative efforts to minimize risks to survivors posed by mandatory
reporting laws. Education must be the focus of any attempt to combat domestic violence and
must be the centerpiece of our efforts.

12 The California Medical Association’s resolution supports mandatory reporting except where the
patient objects to a report being made.
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What Do Patients and Physicians Think?

INTRODUCTION

omestic violence is a social and healih problem of high priority in the healthcare
D and legal communities. The healthcare prolessions have urged increased pro-
fessional tesponsibility 1oward patients who are survivors of abuse. In response.
many healthcare professional programs and other educational forums are training
physicians o recognize and treat survivors ol domestic abuse. In addition, a num-
ber of protocols, intervention strategies, and policies have been designed and
implemcnied.

Currently, in California, healthcare practitioners are required to report to
police those patients suffering from injurics suspected to be the result of domestic
violence.! Mandatory reporting legislation raises professional and ethical consider-
ations for both healthcate providers and victims of domestic violence. This paper
addresses these issues and describes the resulis of two research studies that investi-
gated the implicauons of Calilornia’s mandatory reporting law. The first study
examined the perspeciive of physicians. and the second, the perspective of the vic-
tims of domestic violence

Defining domestic violence. For the purposes of this paper, domestic vio-
lence is delined as a patiern of assaultive and coercive behaviors—including physical,
sexual, and psychological abuses—that adults or adolescents use against their inti-
mate partners. I is also referred 1o as domestic abuse, wile abuse, marital assaull,
spousal abusc, battering. intimate violence, and partner abuse Domeslic violence
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is influenced by diverse elements, including historical and sociocultural factors.
The social and historical significance of gender inequalities is particularly impor-
tant in understanding abusive behavior by men against women. Some studies indicate
that men and women resort to similar physical behaviors when arguing; yet women
are more likely than men to be victimized by an intimate partner and suffer more
injuries than men.?

Consequences of domestic violence. The consequences of domestic vio-
lence are lelt by the individual victims. their lamilies and communities, and by
society as a whole. Individual victims suffer a range of physical and psychological
injuries, and children living with domestic violence in their homes sre at increased
risk for physical and psychological abuse as well.’ Moreover, communities and
society at large bear the consequences of heightened fear and numerous economic
costs attributable to domestic violence. These secondary effects are exhibited as
decreased worker productivity, increased homelessness, and increased use of social,
criminal justice, and healthcare services.

Domestic violence is a leading cause of morbidity and moriality for women
ltis estimated that 2 miillion 10 6 million women arc physically abused by intimate
partners each year.** Bascd on national data [rom 1995, 26% of murdered women
were killed by their spouses or boylriends ™ In a 1985 national survcy of lamily
violence, 12% ol women reported being victims ol domestic violence.*

Domestic violence in healthcare settings. While prevalence rates vary
depending on the delinitions uscd. domestic violence victims constitute an alarm-
ingly high proponion of women secking care for trauma, medical, and psychological
problems. Studics of emergency-departiment paticnus have indicated that up 1o one-
third of all injuries 1o women not involving motor vehicles were due to domestic
violence.” 1n one study of paticnts attending an urhan hospital drop-in clinic, 45%
of women victims of violence reported that the perpetrator was an intimate pan-
ner” Abused women account for 20% 1o 30 of all women seen in ambulatory care
clinics® and up to 20% of pregnant women.'" In psychiatric settings, studies report
that 50% of fcmale psychiatric outpatients'' and 29% of women seen for suicide
attempis't were victims of domestic violence. Because of the high utilization of
medical services by victims of domestic violence. healthcare providers are in a unique
position 10 identify and assist victims of abuse. Yet despite the high prevalence of
these victims in healtheare setings. only a small proportion of abuscd women is
identificd as such in these seuings.'

As issues of domestic violence gain greater public visibility, the medical
community is working 1o increase scnsitivity 1o abused paticnts and 1o improve
detection and assessiment by physicians and other healthcare providers. Across the
country; hospitals and clinics are instituting routine screening protocols, coordinat-
ing referral services, and developing cominuing medical education courses on
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domestic violence. Similarly, lawmakers have attempted to respond to domestic

violence by passing mandatory prosecution and related legislation and by setting
pro-arrest policies.

Mandatory reporting laws. Mandatory reporting laws are one type of leg-
islation that has directly impacted physicians, patients, and the police. Most states
require healthcare providers to report to police those patients who are victims of
certain injuries caused by deadly weapons or certain illegal acts. Five states have
mandatory reporting laws that specifically address the reporting of suspected do-
mestic violence.! In California, healthcare providers are required to report to the
police those patients who they reasonably suspect are suffering from a domestic
violence-related injury.' The healthcare provider must notify the police and sub-
nit written flindings within two days. These reports must include. but are not
limited 10, the name of the victim, the victims whereabouts, the extent of the victim's
injuries, and the identity of the alleged perpetrator.

California’s mandatory reporting law has certain possible benefits, but it
carries certain risks as well.'*"* Potential benelits include improved crime detec-
tion and data collection. enhanced victim safety through improved police protection,
increased responsiveness of the healthcare sysiem, and reliel [rom the onus of re-
porting for victims. Potential risks include retaliation by abusers, decreased utilization
ol healthcare services. and the abused womenss loss of control over the decision to
involve the legal system. Additionally, the patient-physician relationship may be
strained when confidentiality is compromised.

This paper describes the results from two studics that addressed the impli-
cations of California’s mandatory reporting law. The first is the California Physiclan
Survey. which was undertaken to asscss physicians' knowledge. attitudes, and be-
havior related 10 the mandatory reporting of domestic violence. The second is the
Abused Women Focus Group Study, a qualitative study of the expericnces ol abused
women in healthcare scttings and their perspectives on physician reporting.'™'* \While
Calilornia’s mandatory reporting law may be based on sound policy motivatlons,
our resulis indicate that in application, both physicians and abused women have
serious rescrvations about the law. This paper concludes by recommending spe-
cilic arcas for improvement in policy development and healthcare response.

MeTHODS

The California Physician Survey. In an elfort 10 assess California physi-
cians” anitudes toward the state mandaiory reporting law, a stratilied random samiple
of 1,200 physicians was sclected. with 300 physicians drawn from each ol the fol-
lowing specialties: lamily medicine, general internal medicine, obstetrics/gynecology.
and cmergency medicine. Women physicians were oversampled in order 1o ensure
an adequate number of female physicians for comparative analvsis.
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The study design involved three questionnaire mailings (see Appendix),
with telephone follow-up. The questionnaire consisted of 2+ items that covered
the following topics: knowledge of. and tendency to conform to, the mandatory
reporting law; attitudes about the impact of and appropriate conditions for report-
ing; barriers to identilying and referring victims of domestic violence; management
of victims in the clinical setting; and demographic data. To assess the physician's
tendency to conform Lo the mandatory reporting legislation. respondents were pre-
sented with two scenarios: “A patient asks me not to report. but | suspect that s'he
is suffering from domestic violence-tclated injuries,” and ~A patient does not ex-
press a preference one way or the other for filing a police report, but | suspect sthe
is suffering from domestic violence-related injuries.” For each scenario, respon-
dents were asked il they would report in all situations, somne situations, or none of
the situations. Respondents were also asked to agree or disagree with potential
benelits and risks of the mandatory reporting law on a lour-point scale. Survey data
were entered into an SPSS statistical database, and the associations between physi-
cian nonconlormity to mandatory reporting laws and various demographic, practice,
attitude, and experience variables were analyzed

The Abused Women Focus Group Study. In an ellort 1o assess the auti-
tudes of domestic violence victims toward the healthcare system and mandatory
reporting laws, a qualitative study was conducted using semi-structured focus groups.
The focus-group approach, which is based on small-group discussions on a specific
topic. was used 1o gain an in-depth understanding of bautered women's experiences
within the healthcare system. Filty-onc women with historics of domestic vialence
were recruited through demestic violence shelters and community-based organiza-
tions to form cight focus groups: two groups of Latina (N = 14). 1wo groups of
Caucasian (N = 14). two groups of Asian (N = 14), and two groups ol Alrican-
Amcrican (N = 9) woinen

Each focus group was facilitated by two moderators. at least one of whom
was [cmale and of the same ethnicity as the rest of the group. Bascd on a review of
the literature, open-ended questions were farmulated and posed. The participants
were asked 10 discuss definitions of domestic violence; sources of help for problems
related 1o domestic violence; and the atitudes, leclings, and behaviors thar may
predispose baucred women 1o seck or avoid sccking, assistance from healtheare
providers.

Rusutts

Physician perspectives. Of the onginal 1,200 physicians sampled. a wotal
of 715 physicians werc eligibie [or the California Physician Survey. and 508 (71%)
completed the guestionnaire Respondents” ages ranged from 29 10 83 years. witha
median of 44 years. Women represented 38% ol the respoadents Cornty-cight per-
cent of physicians surveyed practiced primarily in private scitings. 17% in HMO
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settings. 12% in hospitals, and 23% in other seuings that i
. . included
community, and academic facilities. ® ¢ goverhment

Awaicness of and experience with domestic violence Issues. jori
physl.cians surveyed had prior knowledge of mandatory rcporlin; Iez:‘:lall‘i::\o:rl{\:cir
{dentilied a patient suspected 10 be a victim of dowmestic violence. Sixty-eight
cem_smed that they were aware of California’s mandatory reporting law SnOI:le'
reading the survey. and 84% of physicians indicated that at some time in lf\cir .
reer they had identified a patient who was a victim of domestic violence. Twcmy~nic:c-

percent 9[ tespondents reported having taken a domestic violence course within
the previous three vears.

_ Factors associated with nonconformity with mandatory reporting. Noncon-
forinity with the mandatory reporting law varied significantly according 10 whether
l'hc paticnt objected to reporting. In responding to the scenario in which the :
tient expressed no prelerence about reporting. 3% of physicians said the onI(;
report none of the time, 27% said they would report some of the time, and 6)'8% said
they would reporc alt of the time (Figure 1). In contrast. in rcsp;)nding 10 l|ll€

FIGURE 1

Physicians’ Anticipated Contormity with Mandatory Reporting Law
According 1o Patient Preference

70

6  Report all cases
n— Report some cases

M Report no cases

50 —

Percentage

~N
o

10

Palient expresses na prelerence Patient objects 10 reporting



WeiLvess LECTURE Sewnes

scenario in which the patient asked the physician not to report. 10% of physicians
said they would report none of the time, 44% said they would report some of the
time. and 44% indicated they would report all of the time. Overall, physicians were
more likely not to conform in a situation in which the patient specilically asked
them not to report to police.

Other factors associated with physicians’ anticipated nonconformity in-
cluded their type of specialty, practice setting, prior knowledge of the law, and

exposure 1o a recent course on domestic violence (Table 1). Primary care providers’

(family physicians, internists, and obstetrician/gynecologists) were much more likely
not to conform than emergency physicians. Providers in private olfice settings
were more likely not to conform than hospital-based providers. In addition, those
respondents who were not aware of the law before reading the questionnaire, or
who had not taken a course on domestic violence in the previous three years, were
less likely to repott. Of note, nonconformity with mandatory reporting legislation

TABLE 1

fFaclors Assoclated with Physicians’ Anticlpated Noncontormily
with Mandatory Reporting Law When Patient Objects (N = 508)

Physician Factor Noenconformlity, %
Medica: specially
€ —ergency medicine 25°
F2mily medicine 57
G:neral internal medicine 67
Qcstelrics/gynecology 67
Medica practice setling
Hospital-based 200 °
HMO LK)
Piivale 65
Other/combined 63
Awareress ol legislation
Anre 45
Uraware 18
Coutse >n domeslic violence
In previous 3 years I
Nc! in previous 3 years 60

*p < 001 based on Pearson Chi-square test.
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did not differ by sex, age. ethnicity, training (United States versus international
medical schools), or prior identification of an abuse victim in & clinical seuing. A
logistic regression model demonstrated that medical specialty, practice type, and
prior awareness of the law are independently predictive of physician nonconfor-
mity in cases where a patient objects to reporting.

Physictan perceptions regarding mandatory reporting. The majority ol physi-
cians surveyed agreed that current mandatory reporting legislation creates a potential
detriment 10 patient care and raises important ethical concerns (Table 2). Specifi-
cally, the majority of physicians believed that mandatory reporting discourages
victims from scckir;g medical care and places patients at higher risk of retaliation
by their partners. Most physicians also believed that this legislation interferes with
the patient-physician relationship by violating the ethics of patient confidentiality
and patient autonomy. One-third of physicians believed that mandatory reporting
discourages physicians [rom asking about domestic violence.

TABLE 2
Physiclans’ Perceptions of the Risks and Benelits of Mandatory Reporting Law (N = 508)
Physician Perception Agreement, %
Potential risk
Discourages medical care seeking n
increases tisk of retatiation by pariner 67
Discourages physicians from asking 13
Ethical concern
Violates patient conlidentialily 14
violates palieni autonomy 67
Polenlial benelil
Provides uselul statistics 80
Helps with proseculion of perpelratots 15
Improves physician responsiveness 60

On the other hand. most physicians also felt that mandatory reporting has
potential medical and legal benefits. The majority of respondents believed that this
legislation improves the collection of useful statistics, helps with the prosecution of
perpetrators, and improves physician responsiveness. Eighty-nine percent of phy-
sicians fclt it did not decrease the nced for physicians to ask about domestic violence
during future visits.
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As might be expected, those physicians who would not necessarily make a
police report if a patient objected were more likely to have negative perceptions of
mandatory reporting compared to those physicians who said they would report to
police in all situations. However, the majority of conforming physicians also ex-
pressed serious concerns about the risks associated with the law,

Perspectives of abused women. The 51 focus-group participants were aged
22 10 60 years, with a median age of 34 years. The median length of formal education
was 12 years. Seventy-eight percent of the participants had children. All of the
Latina and Asian participants were immigrants. Participants discussed physician
reporting of domestic violence to police in all eight focus groups. The specific
reasons that were identified for opposing mandatory reporting included fear of
retaliation by the abuser, mistrust of the legal system, fear of family separation, and
prelerence for confidentiality and autonomy. One specific perceived benelit of
wmandatory reporting was the possibility of police protection. All of the quotations
below are taken from the focus-group discussions.

Fear of retaliation by the abuser: Many of the participants were afraid the
violence would escalate if a physician report resulied in police intervention. In
some cases, women were reluctant to seek medical care because they believed that
police intervention resulting from physician reporting would have dangerous
consequences for them. In other cases, women lied 1o providers about the cause of

their injuries or withheld information aboul the abuse in order 10 avoid police
involvement. .

And 1 was scared lor my life. 1 never went 1o the police and 1 never
went 1o the hospital ‘cause | knew that if 1 went to the hospial, |
would have 1o file a report with the policc and 1 was scared.

Many of the lears of retatiation were based on concerns regarding the limi-
tations of police protection. The abuscd woinen felt that their salety could not be
ensured by the police and thus avoided disclosing their abusc 10 physicians as a
way of preventing future violence.

Whar made it difficult for me 1o confide lin a physician] was the
lact that | feared for my dife, you know. And I knew that if | was 1o
telt them what actually happened that they would call the police
and 1 would have to file a report and they couldn't guarantee me
that they would be there twenty-four hours 1o protect me (rom this
maniac. So. therefore, | wasn't laking that chance on my life.

Mistrust of the legal system. Another reason that SoMme women were resis-
ant to police involvement stemmed from previous negative expericnces within the
legal system. Some of these expericnces were related to the process of liling a police
report and negotiating the cournt systcamn,
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What makes it difficult is that . . . when you tell the doctor, the
doctor going to call the police and when the police get here, you
already been through so much trauma and stuff that . . . irs like
you just going through it all over again. It really hard to do be-
cause . .. you have (o go through the whole system. . . . And at that
time, you're not looking to go through all that stulf.

Other participants were reluctant to involve law enforcement because they
believed police officers responded poorly to domestic violence incidents. Reported
police responses included judgmental auitudes toward victims, disbeliel, or dis-
missal of complaints.

[ The police] get tired of coming or they take their time about com-
ing il they know what’s wrong. . . . I mean, so what if you don't
follow through the first couple of times? You're going to get enough
and foliow through one time or another. And they just [say], “All
vou're going to do is let him come right [back].”

In addition, some abused women were reluctant to have their partners reported to
the police due 10 a desire 10 protect their pariners from possible harm.

One issue related 10 mistrus: of police was particular to the immigrant fo-
cus groups. Many Asian and Latina immigrants said they were reluctant to disclose
partner abuse 1o physicians for fear that the Immigration and Naturalization Ser-
vice would subsequently become involved with the case.

Because one is an imnugrar:. as an illegal in this country one be-
licves that in the moment ir. which one will ask for help, . . . they
will return you 1o your couriry and this is something that perhaps
we the Launa woimnen are obhiged 1o put up with—this type of vio-
lence—(or fear that we will be deported.

Eear of family scparation. Some participants were opposed 1o police
involvement because they feared that it might result in separation of their families.
These participants were concened thit a marital separation would be more harmful
to their children than living in a violent home. For many women, dissolution of the
family imeant loss of the father as the symbolic head of the household, the potential
toss of child custody, and/or loss of the family’s (inancial resources. These [lears
created ambivalence among the abused women with children about how (o address
the violence.

[My [ricnd| confessed shes been in a battered situation for exght
vears. . . I don't know il she's gone to the hospital or not, but it
could ruin it lor her. You Jdaon't know what will happen 1o your
children. I yow're in a bat:ered situation, they'll 1ake your kids,
vou know.
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Preference for confidentiality and autonomy. Participants also expressed a
desire for privacy and anonymity. They were concerned that il doctors were re-
quired to report to police, patient-physician confidentiality would be compromised
and their own ability to participate in the decision-making process would be lim-
ited. Several participants remarked that without confidentiality between themselves
and their physicians, it would be dillicult for them to discuss the very sensitive
subject of domestic violence. Many believed that they should retain control over
decisions about when to involve the police. They indicated that mandatory report-
ing requirements impaired the patient-provider relationship and diminished their
trust in their physicians and in the medical system.

1 was going to say | don't think it would be a good idea, actually, 1o
ask the police and the doctors [to] cooperate. Because its hard
enough 1o get the doctor to understand, and if you think that it
might be going further, you're going to be even more reluctant to
say anything. . . . | think it would make people less apt to telt the
doctor what they need (o tell him for their own health. They're
thinking of all the repercussions.

What would make it easier for me would be to, um, preflerred to be

my choice. Well, I need help. can you call the police? Or if, um,

this happened 10 me but | don't want the police involved, can you

please treat me and keep my confidentiality? There’s supposed to

be a law that they keep confidentiality between the paticnt and the

physician.

Alternatives to mandatory reporting. Participants reported that when phy-
sicians took action on thcir patients’ behall by documenting the abuse without
making a police report, they fclt empowered 1o prosccute the perpetrators when
they were prepared to do so. When discussing possible healthcare interven-
tions, participants preferred approaches that would allow abused women to
control the timing of criminal justice involvement, while simultaneously per-
mitting their physicians to assist them.

But {the hospital stall wid} me that it would . .. be up to me 10
make a full {domestic violencel report. That they would just no-
1ify the police that it had happencd. but the police would not come
out or do anything till | had made the report. So the control was
still in my hands even though it was good that they did what they
did. 1 felt that was appropriate.

1 think the doctor can ask you whether or not you have been in-
volved in domestic violence and ask you, “Do you want to go
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through the procedures of pressing charges?” or whatever. And if
you say yes, they'll help you out, and il you say no, they'll just put
it on your chart and leave it alone.

Desire for police protection. Some of the abused women supported mandatory
reporting because of their desire for police protection. Reported desires included
police protection in acute viotent episcdes and physician assistance in communicating
their needs to law enforcement. Some participants reported posltive past experiences
with medical providers who had helped make linkages with the criminal justice

system. These women believed that physicians should take the responsibility lor
reporting to law enforcement.

{Facilitator:] When you were abused by your husband, . . . where
would you . . . normally go lor help? [Participant} Usually my
first thought is to call the police |about a battering incident}.

Until he would bring me thrown on the floor . . . in this moment is
when one looks at things truly and when one grabs the initiative of
calling the police.

L think that a doctor can help s lot of women who ask for help in
terms of getting cured physically, but also that the doctor should
pay attention to her emotional silment. . . . The doctors should see
the need. that il one needs the police in this very place, the doctor
can take care of it. .. [ leel the need that a doctor should take this
responsibility of informing the police.

CONCLUSION

The results of both studies indicate that Californias mandatory reporting
law may hate 2 number of unintended negative consequences for both domestic
violence victims and their physicians. In particular, many of the physicians and
abused women in our studies felt that this legislation potentially jeopardizes the
salety of paticnts. deters abused women from seeking medical services, and com-
promises prolessional standards of confidentiality and patient autonomy. In addition,
the abused women participants expressed several concerns about police involve-
ment and indicated that the eonstraint on patient-provider communication
associated with mandatory reporting is related 10 their fear of increased violence,
fear of family scparation, and mistrust of the police. On the other hand, it appears
that there are instances when mandatory reporting may be appropriate, such as
when there are scrious injuries or immediate threats (o a patlent’s safety.

Fear of increased violence. The fear of increased violence associated with
mandatory reporting o police was one of the imost prominent concerns voiced by
both the abused women and physician participants. The safety of victims and their
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children should be a priority when healthcare providers intervene with survivors of
domestic abuse. Inappropriate interventions are potentially harmful. Since an im-
portant role for physicians is to help their patients find safety, even the possibility of
increased violence should be avoided. If patients [eel thai disclosure of the violence
in their lives to healthcare providers may lead to increased danger, they may seek to
avoid this consequence by avoiding the healthcare system altogether.

Avoidance of health care. Indeed, a common theme seen in the focus
groups was avoidance of the healthcare system because of abuse victims’ concerns
that physicians would report to police. Our research indicates that these real or
imagined consequences of reporting serve as powerful deterrents to secking help
from medical institutions. Regardless of whether these effects of mandatory report-

ing are seen in practice, any intervention that potentially deters women from secking
health care is suspect.

Inlringement on confidentiality and autonomy. Abused women and phy-
sician participants also expressed concerns about the impact of mandatory reporting
on confidentiality and patient autonomy. The abused women indicated a desire to
maintain conlidentiality with their doctors and control over making decisions in
their own best interests  Some of these participants chose to avoid talking with
physicians about domestic violence in order to maintain their autonomy. The fact
that many physicians were less likely 10 report to police when the patient expressed
objections indicates the high value physicians, 100, place on confidentiality and
patient autonomy. The preservation of confidentiality creates a climate of trust in
the paticnt-provider relanonship. and trustis a critical element when working with
victims ol abuse. The negative impact of mandatory reporting on confidentiality
and autanomy may undermine current eflonis by the healthcare prolession to im-
prove communication about domestic violence.

Dcsire for police involvement. Mandatory reporting may be appropriate
in limited situations. Both physicians and abused women paticipants acknowl-
edged a role for police and for mandatory reporting. Physicians in our study indicated
that the law potentially assists with prosccution. Physicians who worked primarily
in acute scuings, such as emergency departments, were more likely to express will-
ingness o comply with the law. This may be due 10 the requirement in a majority
of states that serious assault (seen mostly in acute care scitings) be reported (o
police  Abused womien i our study expressed their desire 1o have access 1o police
protection, particularly i some physically violent situations.

Dilemmas for paticnts and providers  Policy.choices that scek o address
the needs ol abused womcen in healihcare settings are necessarily complex. Because
of the competing intercsts at siake. physicians and abused paticnis face significant
dilemmas under the current mandatory reporting law. Abused patients may not be
surc how well their families are served by involving the police, a step that might
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cither lead to protection [rom the abuser or result in further violence or an un-
wanted separation of family members. I an abused patient does not want to involve
the police, she may choose not to communicate at all with her physician about the
abuse—a choice that may prevent her from receiving much-needed assistance, such
as treatment ol injuries, documentation of the abuse, emotional support, and refer-
rals 10 domestic violence services. The right of an adult patient to exercise control
over important decisions and to expcct confidentiality within the patient-physician
relationship increases the complexity of the problem. Doctors must choose be-
ween honoring their medical ethics and obeying a law that often requires them to
breach confidentiality and interfere with patient autonomy. The results obtained in
both studies, as presented here, seem to indicate that current mandatory reporting
requirements in California may place an undue burden on patient-provider com-
munication about domestic violence.

Limitations and further research. In the physicians’ study, the results were
lnuited 10 the sample group of California physicians in four specialties. It is un-
clear if the self-reported responses of the participants accurately reflect their practice.
In the study of abused women, the sample was small and was not randomly se-
lected Therelore. the results obtained may not be generalizable. Further research
should be pursued to determine whether the sentiments of participants presented
herc are shared by physicians and abused women throughout California and in
other states  Research on the direct impact of this legislaiion on victims of domes-
tie violence is needed 1o establish which (if any) of the potential risks or benefits
have been realized  Such research should be conducied before mandatory ;epon-
ing legislation is enacted elsewhere

RECOMMENDATIONS

Legislative considcrations. Domesuc violence policy should be guided by
scveral considerations.  First. the safety of the victim should be ol paramount
importance. It 1s imperative o ensure that our nterventions “do no harm” to
survivors of domestic violence and their children. Sccond. legislation should not
create barriers to access to medical care. Healthcare settings should be sale havens,
not places where women have 1o consider carclully the consequences of tatking
about therr experiences  Because ol the varicty of reactions that women have 10
domestic abuse. policies guiding the healthcare response to this prablem should be
flexible enough 1o allow physicians o provide (or the necds of individual paticnts.
Thud. palicymakers should consider the nmpact ol legistation on the patients’ autonomy
and confidentiatity Infringing on conflidentiality and autonomy ofien leads to
impaired pauentprovider communication and thus precludes abused women
paticnts hom receiving the referrals and support they need In light of the already-
cxisting baraiers 1o the identificavon and treatment of abused patients," "™ wt is
important w aveid placing further constraintes on the paucnt-provider relationship.
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Fourth, healthcare institutions should be allowed to maintain their independence
{rom immigration authorities, and this should be made clear to the public. Finally,
healthcare policy should be developed collaboratively in a process that includes
healthcare practitioners, abused women, and theit advocates.

Institutional responses to domestic violence. Given the myriad needs of
abused women, a comprehensive approach to the problem ol domestic violence is
essential. On a public policy level, it is critical 10 ensure adequate lunding for
social, legal, and healthcare services 10 meet the needs of abused women beiter.
Healthcare institutions have a role to play in developing and implementing poli-
cies. protocols, and educational programs lor clinicians.*® Currently in Calilornia,
all hospitals and licensed clinics are required to establish policies and procedures
for the routine screening of patients for domestic violence.’*

Several models cxist for establishing a response within healthcare organi-
zations One approach, promoted by the Family Violence Prevention Fund, includes
the following objectives:

s creating an environment that enhances the identification ol abuse;

o educating healthcare siafl about how to intervene with patlents who
are victims ol abuse;

« establishing an integrated and institutionalized response te domestic
violence;

«  developing referral and resource materials:
« cvaluating the effectivencss of the program: and

s becoming part of a coordinated response within the larger community.*

The role of healthcare providers. In addition to providing treatment, the
healthcare prolessionals role is to be an advocate for an abused woman, to educaie
her about her options, and to make recominendations.”* Healthcare providers are
increasingly able to identily symptoms and assist abused women with the serious,
ofien life-threatening, circumstances in which they find themselves. Therefore,
practitioners should routincly screen their patients for domestic violence and
thoroughly document all abuse-rclated visits in the patients medical records. As
part of this process, providers should assess the immediate danger to the patient
and her children. Finatly, they should be able w0 convey messages of support, provide
information about domestic violence. assist the patient in making a salety plan, and
make available a varicty of options and relerrals, including legal, social, and
psychological services.

e

MxpatorY Repormive of Douestic VioLENCE: WHAT Do PATIENTS anD Puyvsiciaxs THINK?

AFTERWORD

No single approach will eliminate domestic violence. As patients and
healthcare providers become more collaborative in developing the policy and
programs needed 1o address domestic violence effectively, the healthcare sys-
tem will be able to play an increasing role in reducing this problem. By ensuring
a sale place for survivors to talk about abuse, we promote their ability to end it.
By working together, we can help establish the social, institutional, and indi-
vidual changes necessary to reduce—and in time, perhaps, prevent—the
devastating effects of domestic violence.
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APPENDIX

Domestic Violence and
Statewide Mandatory Reporting

to Police
A Statewide Survey of Physicians’ Preferences

Let policy makers know your views on
the role of physicians in caring for battered patients.

Pleasc take 10 minutes to complete this survey.

Thank you for your help.

M xoatory ReporninG oF Dosesnc VioLENCE: WHAT Do PaniexTs anp PHysicians THink?

In this survey, “domestic violence” is defined as: “the physical, sexual, and/or psychologleal abuse of an
individual by someone with whom s/he has or has had an intimate or romantic relationshlp.” Domestic violence
may occur In any intimate relationship, including gay and lesbian relationships, and either pariner may be the

victim.

1. These are many bamiers lo identlfying patients who are victims of domestic violence. To what extent are the
following situations barriess 1o identifying patients who are victims of domestic violence? Please circle the

number that best represents your experience.

The patient does not raise the issue of battering during
history-taking.

The patient's primary language is not English.

The patient’s cultural norms and customs interlere
with the discussion of battering.

The patient is accompanied by pariner or children
(i.e., lacks privacy)

Physicians do not think they can make a diffes2ance
in domestic violence.

The patienl fears retaliation by partner.
The patient fears police involvement.

Physicians don't have enough lime lo address domestic
violence in a practice setting.

Physicians are not trained to identily domeslic violence.

MAJOR

BARRER

MIOA

BARRIEA

2

MOt A
BARRIER

3

2. There are many barriers 1o the referral of pat:ents who are victims of domestic violence. Please circle the

aumber that most agrees vath your experience

1 do not have a list of local community agencies for selerral.
The patient does not (aliow up on referrals.

MAJOR
BAARIER

1
1

MROR
BARRIER

2
2

uOTA
QARRKR

3
3

3. Inthe following circumstances. haw Irequently do you ask direcl, specitic questions aboul domestic

violence to patients?

NE.ER SOMETeES
New patient visit 1 2
Periodic check-up 1 2
With injury (e g . bruises) 1 2
First prenatal visil 1 2

OFTEN

- oW W W

ALWAYS

4

4
4
4

w1
APPLICABLE

[T T T T

4. Have you ever identilied a palient who was involved in a domestic violence silualion at the time you

saw her/him?

O ves

[ no 11 you respond No. answer question #5 by indicating what you believe you would do as

an intervention.

n;
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Physicians respond lo victims of d ic vi differently. When you identity a patient who is a victim of
domestic violence, how often do you:

MEVER  SOMETIMES OFTEN ALWAYS M":‘:l.l
Tel patient you are concerned foc her or his safety ] 2 3 4 5
Suggest that the patient leave the relationship 1 2 3 4 "5
Ask about guns in the home 1 2 3 4 )
Record battering In patient's chart 1 2 3 4 5
Fite report with the police 1 2 3 4 5
Give information about shetters or victim services 1 2 3 4 5
Refer patient to counseling 1 2 k] 4 5

MANDATORY REPORTING OF DOMESTIC VIOLENCE

As of J2nuary 1994, California physicians are required by law to report to the police any patients 1o whom they
provide medical care who they suspect are sulfering from domestic violence—relaled injunies.

6.

1.

Belore reading this questionnaire, were you aware of Lhis new law? Oves O no

Phrysicians have difterent opinions about the appropriateness of mandatory reporting of patients who are
sutizring from domestic violence—relaled injuries to the police. Comment on the lollowing scenarios:

A patient asks me nol to repart, bul | suspecl that s/he ts sultering Irom domestic violence—relaled mjuries.
{Creck the sentence that most agrees with your response )

C  1would teport in ali situations even i a patienl asked me not to report.

C  1would report in some situations even if a patient asked me not o report.

C 1 woutd nat report in any situation in which a patient asked me not to report.

A patient does nol express a prelerence one way or the other for filing a police report, but | suspect she is
suffering from domestic violence—velated injuries. (Check the sentence that mos! agrees with your response.)
C  iwoud report in alt situations in which a patient does not express a preference.

C  (woud report in some situations in which 2 palient does nol express a preference.

C  twouldnot report in any silualions in which a patient does not express a preference

Marparory Rerormine of Dovestic VioLEnce: WHat Do Pamients ano Prvascians Trin?

Indicate your ag with the following statements about mandatory reporiing of domes-
tic violence to the pohce Pluse circle the number llul mos! agrees with your answer.
STRONGLY STRONGLY
AGREE AGREE DISAGREE  DXSACREE
1t infringes on patient confidentiality. 1 2 3 4
It improves collection of usefu statistics on 1 2 3 4
H puts patients at higher risk for retafiation 1 2 3 4
by theis partners.
It discourages victims of domestic violence 1 2 3 4
from seeking medical care.
It improves a physician's responss 1 2 K] 4
fo viclims of domestic viotence.
It infringes on & patient’s autonomy 1 2 3 4
10 decide what is in her/his best interest.
1t heips with prosecution of perpelrators 1 2 3 4
of domestic violence.
1t decreases the need for physiclans 1 2 3 4
1o ask about violence during future visits.
h discourages physicians from 1 2 3 4
asking about domestic violence.

Some physicians believe there are special situations thal require reporting domestic violence to police whether
of not there is a law. Indicate how stiongly you agree with reporting domestic violence In the foltowing
circumstances Circle one number for each situation.

STRONGLY STRONGLY
AGREE AGREE DISAGREE  DISAGREE

The patient is pregnani. 1 2 3 4
The domeslic violence leaﬁs to hospitatization 1 2 3 4
The patient has obvious physical injuries 1 2 k) 4
(e 9. scars, bruises. efc.).
The patient has presented multiple times 1 2 3 4
with complaints of physical abuse.
There are children in the home. 1 2 3 4
The patient’s salety is of concern. 1 2 3 4
There are guns in the home. . 1 2 k] L]



WeLsess LEcrire Senies

10 Mosl people have been exposed 1o or have expesienced violence in their lives To help us betler undesstarid this problem,
please mark the answes that besi reflects yous experiences.

When you were growing up, did one of your parents ever thveaten hil, slap, kick, or otherwise physically hurt the other?

Ove (™

Have you eves leared for your salety or been hil. slapped, kicked. of ofherwise pitysically hurt by an intimale or previously
inlimate partner?

O ves O
Funally. we would like o ask a lew questions about you Lo help us interprel Ihe results.
Please answer (he lollowing questions.

11. whal is your age? [ ]

12 Whal 1s yout gender? l:] Female D Mate

13 Whal is your med:cal specially?
D Emergency medicine D Family praciice D Infernal medicine
D Obstetrics/gynecology D Other

14. How do you idenlily yoursell?

(] wirican-american (D asian [J cavcasian (] taunamispane (] Pacilic tstander
(] Other (please specity)

13. In a3duion to English, in what olher languages are you lluenl?
D Spanish [:] Chinese D Tagalog D Vieinamese D Korean [:] Othes

16 Wnere do you see the Larges! number of your patienis? (check one}
{1 Heann maintenance organization (e g . Kaiser)  [] mititary (] Private oftce
Comemunity clinic D State or public heallh depariment
[ academic site {teaching) [ other, please specily:

-~

. Wnai percentage of your patients do you eslimate are on medicaid? (check best answer)
osx Ostwox  On2se Ooeson Osrsw s
18 Wnai percenlage of your patients are uninsured?
(3 o5 Oewx DOwase Owsos Ostrse  [Jire00%
18 Please eslimate the racial/ethnic breakdown of your palient populalion
Altican-American EED % Asian/Pacilic Islander Dj:l %
lal:noEI:D% Caucasnanujj'ln

20. D3 you oblain your medical school Iraining outside of the United Stales (i e.. International Medical Graduate)?

O ves e

Ase you allihialed with a lellowship, residency. or medical studenl Iraming program (e.g . leacher. fellow. resident)?

D Yes [:l No

2.

MaxpaToRY Reroamine of Douesnic VioLexce: Wuar Do PAnenTs axp Puvsicaass Trink?

22. Zip code of main practice location: Djjj]

23. Have you laken a class or conlinuing medical educalion course on domestic violence in the last Uvee years?

DYes DNo

24. Do you wan! (0 learn more about the issue of domeslic vialence?

Oves O

If there is anything eise you would like 1o tell us (e.g.. personal experiences) which might help in
our fulure efforts to understand how physicians leel about domestic violence and mandatory reporting o
the police, please use this space for that purpose or call Michael A. Rodriguez, MD.

Your contribution lo this elfort is greatly appreciated. if you would like a summary ol results,
please prnt your name and address on the back ol the return envelope (NOT on this
questionnaira). We will see thal you gel il.

Pacihic Cemer for Violence Prevennion
San Francisco General Hospital
San Francisco, CA 94110

“w
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Potential Legal Liability for Health Professionals
for Actions for Inactions in Domestic Violence Cases
By Leslye E. Orloff and Minty Siu Chung'
If an injured victim of domestic violence is treated by a physician or nurse who does not
inquire about abuse or who accepts an unlikely explanation of the injuries, and the patient
then returns to the abusive situation and sustains further injuries, the physician or nurse
could conceivably be held liable for those subsequent injuries.?
Introduction
Studies estimate that four to six million women are battered by their intimate partners each year in
the United States. Of those, each year more than one million women seek medical treatment for injuries
deliberately inflicted upon them by their husbands or boyfriends.’ Battering accounts for 22-35% of cases
in which women seek care in emergency departments.® Violence is the second leading cause of injuries to
women generally, and the leading cause of injuries to women 15 through 44 years.’
Oftentimes health care providers are the only professionals in a position to see and help battered

women. In 43% of spousal abuse cases, the victim turns to no one to discuss the problem.® Many battered

women do not know that shelters exist or will not use them’. Only 10% of abuse victims report any prior

'This paper has been prepared by Leslye Orloff and Minty Siu Chung of Ayuda, Inc. as a legal memorandum for the
State of Alaska, Department of Health and Social Services, Division of Public Health, Section of Maternal and Child Health for
its Train the Trainers Workshop 1996. Its purpose is to provide an overview of evolving issues in tort liability law that could
form a basis for finding liability against health care professionals who see victims and perpetrators of domestic violence. The
legal advice in this memo should not be used in any specific case without consulting an attorney who can evaluate how the law
would apply to the facts of any specific case. This memo was prepared with the assistance of Rachel Amold of George
Washington University Law School and Dafna Hacker of American University Law School.

Carol Warshaw and Anne Ganley, IMPROVING THE HEALTH CARE RESPONSE IN DOMESTIC VIOLENCE: A RESOURCE
MANUAL FOR HEALTH CARE PROVIDERS 78 (Family Violence Prevention Fund 1995).

Evan Stark and Anne Flitcraft, “Medical Therapy as Repression: The Case of the Battered Women,” Health and
Medicine, Summer/Fall 1982

‘Caroline Knapp, “A Plague of Murders: Open Season on Women™ The Boston Phoenix, August 1992; also “Physicians and
Domestic Violence: Ethical Considerations,” Trends in Health Care, Law and Ethics Vol. 8, No. 2, Spring 1993, p.13.

S American Journal of Epidemiology, 1991, Vol. 134 pp. 59-68.

*Mark A. Schulman, A Survey of Spousal Violence Against Women in Kentucky 4, U.S. Department of Justice, Washington,
D.C. 1979

"Women of color, in particular, use battered women's shelters at a lower rate than women from the majority culture.
Angela Browne, Violence Against Women By Male Partners: Prevalence, Outcomes, and Policy Impljcations, 48 AM.
PSYCHOL. 1077 (1993). Instcad, when they flee an abuser they seek refuge with friends and family members who offer
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effort to seek assistance from a domestic violence program.® Only seven percent of assaults between spouses
are reported to the police.’

In many cases, health care workers are the first people to encounter battered women.'® One third of
battered women see health professionals, often repetitively. Thus, health providers have enormous potential
to identify and assist battered women.!! Yet, health care providers have not been effective in meeting this
potential. While one out of five women treated for serious injuries in hospitals are battered, only one out
of twenty-five is detected by emergency department staff."

In light of these statistics, all health care providers need to be trained in identification, treatment and
referral of domestic violence victims. Training should include informing health care providers that they are
open to legal liability if they fail to diagnose domestic violence or if they act inappropriately once domestic
violence has been identified. Evolving trends in American tort law may lead to health professional liability
if health care providers fail to act or fail to act in an appropriate manner when offering medical care to
victims and perpetrators of domestic violence. There are three common circumstances in which health care
providers may be open to liability if they act or fail to act in domestic violence cases.

1- Reporting abuse to the police without permission of an adult victim of abuse;

2- Negligence in identifying victims of domestic violence (diagnoses), documenting their

injuries, properly treating victims, providing them with information about their options to

support in a more culturally comfortable sctting.

8Susan Schechter, Women and Male Violence, Boston, South End Press, 1982, p. 308

*Muarry Straus and Christine Smith, “Family Patterns and Primary Prevention of Family Violence,” Trends in
Health Care, Law and Ethics Vol. 8 No. 2 Spr. 1993, p.19.

"°Cynthia Lynne Pike, Note: The Use of Medical Protocols in ldentifying Battered Women, 38 Wayne L. Rev.
1941, 1943 (1992).

"Howard Holtz and Kathleen Furniss, “The Health Care Providers Role in Domestic Violence,” Trends in Health
Care, Law & Ethics, Vol. 8, No. 2, Spr. 1993, p.47

"Anwar & McLcer, reprinted by National Woman Abuse Prevention Project, “Some Commonly Asked Questions
about Domestic Violence,” Domestic Violence Fact Sheet.
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counter domestic violence (including safety planning), and making referrals to specialists
(domestic violence experts ).

3- Failure to warn potential victims about the threat of assault from an abuser when the health
professional learns that there is a danger of harm to an identifiable victim or victims by a

patient who is a perpetrator of domestic abuse.

Potential Liability for Unauthorized Disclosure

Long experience with child abuse cases may iﬁappropﬁately color how health care professionals act
in cases of adult partner abuse. Too often health care professionals who have not received adequate training
in the dynamics of adult partner abuse will report to law enforcement ofﬁéials incidents of domestic violence
that their patients have suffered without obtaining permission from the adult abuse victim. Absent a statute
that requires reporting of adult partner abuse (domestic violence), reporting of incidents of abuse without
the permission of the patient is a breach of patient confidentiality. Reporting of abuse without permission
also sends a message to abuse victims that the health care setting is not a safe place for them and discouragces
victims from seeking medical treatment in the future.

When it comes to reporting of assaults that occur within the family, child abuse differs significantly
from adult partner abuse. Crime statistics and research on battered women show that the lethality of the
perpetrator’s violence often increases when he suspects that the victim has left or is about to leave the
relationship. > Women who leave their abusers assume a seventy-five percent greater risk of being killed
by their abusers.'* Many battered women have finely hqned survival skills that have allowed them to survive

in the relationship."” Adult victims of abuse need to be able to choose when and if it is safest to leave the

M. Wilson and M. Daly, “Spousal Homicide Risk and Estrangement,” VIOLENCE AND VICTIMS 8(1), 3-16 (1993).

“Catherine F. Klein and Leslye E. Orloff, “Providing Legal Protection for Battered Women: An Analysis of State
Statutes and Case Law,” 21 HOFSTRA L. REV. 801, 1112 (Sum. 1993) (citing “National Estimates and Facts About Domestic
Violence,” NCADV VOICE, Special Edition: Battered Women in Prison 12 (Win. 1989)).

Bd.
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-- Injuries caused by a knife or other sharp or pointed instrument, unless clearly accidental;
and

-- Life-threatening injuries, unless clearly accidental.
Reporting of injuries other than those required by law may result in financial liability for the health
care provider. Furthermore, when there is a statue requiring reporting of specific crimes the health care

provider may not selectively comply with the statute by reporting only those injuries related to domestic

PR N

violence. Selective reporting oI'" -domesticl, .viole-r.mC reléted injuﬁes and not those injuries .re‘s.Lll.lting from other
forms of violence may result iﬁ'successful suits by domestic violence victims against the health care
provider."

Common injuries suffered by battered women include: contusions, abrasions, minor lacerations,
fractures, sprains, as well as injuries to the head, neck, chest, breasts and abdomen.'® Pain, with or without
a readily apparent physical source, is acommon presenting symptom of abuse. Battered women often suffer
from headaches, chest pain, back pain and pelvic or abdominal pain. Stress, anxiety and depression may
also be signs of domestic abuse." The vast majority of medical visits that are made by battered women are
for routine medical care and health care for somatic symptoms or non-life threatening injuries rather than
for overt trauma or the type of injuries listed above.

Courts have generally recognized and upheld the right of the patient to recover damages from a

health care provider for unauthorized disclosure concerning the patient on the grounds of invasion of privacy

"Courts across the country have ruled that police departments violate the Equal Protection Clause of the Fourteenth
Amendment when they discriminate against domestic violence victims in they manner that they respond to calls for assistance.
See Catherine F. Klein & Leslye E. Orloff, Providing Legal Protection for Battered Women: An Analysis of State Statutes and
Case Law, 21 Hofstra L. Rev. 801 (1993), at 1015n1350. Hospitals who selectively report cases of domestic violence assault
while failing to report other forms of assault to authorities also be open to liability.

'8 American Medical Association, Diagnostic and Treatment Guidelines on Domestic Violence, (1992), at 9.
' Warshaw, supra note 2, at 54.
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abuser. Victims who fear retribution from their abusers will be discouraged from seeking needed medical
assistance and will not disclose abuse to health care professionals if they cannot be assured that their
disclosures will be kept confidential and will not be reported to the police without their permission.

An abuser strictly controls his victim’s life and undermines her self-esteem to hold her hostage in
the abusive relationship. For many women who are isolated by their abuser from all friends, family and
social services, the health care provider may the only professional to whom she has access, artd the only
person who can in a safe setting communicate with her that she need not continue to suffer abuse. A breach
of health professional-patient conﬁdentialityl reinforces the victim’s low self-esteem, her sense of
helplessness and powerlessness and cuts off an important avenue of support and potential escape.

Over exuberant reporting can lead to liability for unauthorized disclosure of patient information.
Because reporting of child abuse is legally mandated in all fifty states and the District of Columbia, health
care providers will generally be immune from liability for good faith disclosure of child abuse to the
appropriate authorities. Child abuse reporting is required because children are presumed to be unabie to
protect themselves.'¢ Because the reporting of non-dependent adult abuse is not mandatory in Alaska no
immunity from liability exists for those who report adult abuse. Alaska has no mandatory reporting statute
for adult partner abuse and does not require that health care professionals report abuse of a non-dependent
adult.

Alaska Business and Professions Code Sec. 08.64.368 requires only that the following injuries be
reported to the Department of Public Safety, a local law enforcement agency or a village public safety
officer:

-- Second or third degree burns to 5% or more of the patient’s body;

-- Bumns to the patient’s upper respiratory tract or laryngeal edema due to inhalation of
superheated air;

-- Wounds from the discharge of a firearm;

leSee generally, Ariella Hyman and Ronald Chez, “Mandatory Reporting of Domestic Violence By Heath Care
Providers: A Misguided Approach™ published in Carolc Warshaw and Anne L. Ganley, Improving the Health Care Response to
Domestic Violence (Family Violence Prevention Fund, 1995).
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or breach of confidence.?’ Unauthorized disclosure is often a ground for a malpractice action. In Alaska,
breach of confidence may also give rise to a claim for emotional distress.”

Domestic violence victims are competent adults who have the right to choose when and whether to
report abuse to the police and to assess the dangerousness to themselves and their children of such a report.
Health care professionals who breach patient confidence and report injuries, absent a statutory mandate, not
only further endanger the lives of their patients, but also risk liability for the unauthorized disclosure.

The only circumstance under which a health care provider has been found not liable for making an
unauthorized release of patient medical information or medical records to a third party is when the
information was released to the Anchorage District Attorney under a valid court order.”

It is important for health care professionals to know that a subpoena requesting medical records of
a particular patient is not a court order which protects the health professional from liability. Any person
involved in litigation can obtain a blank subpoena from the court, fill it in with a reql.xest that the information
they are seeking be produced at a specific time and place and serve the subpoena on a person who is not a
party to the litigation. Release of medical records subpoenaed by a party in a court action without obtaining
prior consent from the patient may give rise to a successful law suit against the health care professional for
breach of confidence or invasion of privacy. It is therefore important that health care centers develop
protocol about how they will respond to subpoenas.

Protocols should include instructions to contact the client routinely upon receipt of a subpoena and
seek permission to release the information. Calls to victims who are still residing with their abusers could
potentially place the victim in danger. To reduce this risk of danger, it is advisable that health care
professionals routinely include in the record of patients who are domestic violence victims information about

how, when, where and, if necessary, through whom domestic violence victims may be safely contacted by

©Jdy E. Zelin, Annotation: Physician Liability for Unauthorized Disclosure of Confidential Information about
Patient, 48 ALR 4th 668

2Chizmar v. Mackie, 896 P.2d 196 (Alas. 1995).

2 Arnett v. Baskous, 856 P.2d 790 (Alas. 1993)
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the health care provider. Once the patient has provided permission, the records may be released in response
to the subpoena. If the patient does not grant permission, the health care professional must contact the
person who issued the subpoena and inform them that the records cannot be released.

To obtain the records without the permission of the patient, the person seeking the records must ask
the court for an order that the records be released. Before granting such an order the court will hear
arguments from the parties in the case and will determine whether the records are relevant and necessary to
the court proceeding and will either deny the request or 1ssue thé court order. Once the health care provider
receives an order from a judge ordering release of the patients records the provider must comply with the

order and will be protected from liability for breach of patient confidentiality.

Physician Liability for Negligence

When working with victims of domestic violence, health care professionals must be aware of the
potential for negligence liability if they fail to identify domestic violence, and thereafter if they fail to inform
the patient of risks and options and if they fail to make appropriate referrals to domestic violence experts in
the community. Historically, patients who brought negligence claims against their health care provider had
to prove that the provider failed to exercise the degree of care ordinarily exercised by a health care
professional in a similar community. In Alaska, a health care provider must have the degree of knowledge
or skill, and must exercise the degree of care, ordinarily exercised by providers practicing the same specialty
in similar communities.® A health care professional whose failure in this charge causes a patient to suffer
injuries that would otherwise not have occurred will be liable for malpractice.?*

An increasing number of courts, however, are adopting the reasonable care or reasonably prudent

health care provider standard in negligence cases. Proof of medical custom then becomes relevant to, but

3 Poulin v. Zartman, 542 P.2d. 251 (Alas. 1975).
2 Alaska Stat. § 09.55.540.
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signs of domestic violence in his or her patients, inform the patient about the options available to help stop
the violence, recommend treatment?’ and provide appropriate referrals. Under this approach, if a jury found
that compliance with the AMA Guidelines was reasonable under the circumstances, a health care
professional could be held liable for failure to do follow those guidelines , even if the practice is not yet
customary. A health care providers wishing to avoid malpractice litigation may not succeed in convincing
a court to dismiss a malpractice claim when their practice was inconsistent with that setforth in the

American Medical Association Guidelines.

27 Treatment might include discussing steps that the victim might take to improve her safety. Safety planning is needed
for battered women who plan to stay with their abusers as much as it is needed for those who are planning to leave. The health
care professional should train their staff in basic safety planning and should identify domestic violence victim advocates in the
community to whom patients suffering abuse in the home can be referred for more complete safety planning.
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not conclusive on, the issue of due care, consistent with the general tort law B As growing numbers of
communities are establishing protocols for the identification, treatment and referral of domestic violence
victims the likelihood is rapidly increasing that health care providers who do not follow recommendations
of major health care associations and institutions on domestic violence will be found liable eithe_r for not
having the knowledge or exercising the customary degree of care in a community in which more and more
health care professionals are adopting domestic violence procedures, or for failing te-provide the care that
would be provided by a reasonably prudent health care professional under similar circumstances.

Health care professionals in Alaska must be informed about and trair;ed on the domestic violence
protocols that are being implemented in growing numbers of communities for the identification, referral and
treatment of domestic violence victims. A reasonably careful health care provider, at minimum, would be
expected to comply with increasingly common trends in the medical profession. Organizations such as the
American Medical Assqciation, the American College of Obstetricians and Gynecologists, the American
College of Nurse Midwifery and the Joint Commission on the Accreditation of Health Care Organizations
as well as hospitals and clinics, throughout the nation have adopted procedures for diagnosing patients as
victims of domestic violence, documenting injuries, informing victims of their options and referring
identified patients to domestic violence specialists (i.e. domestic violence service providers and special
hospital based social workers who have been explicitly trained on the dynamics of domestic violence.0%

These trends signal that a health care provider of ordinary skill in any community should be able to recognize

25 K alsbeck v. Westview Clinic, P.A., 375 N.W.2d 861 (Minn. App. Ct. 1985); Brown v. Dahl, 705 P.2d 781
(Wash. App. Ct. 1985) (“reasonably prudent practitioner™; references in charge to jury to “average” and “ordinary” care
improper). Culbertson v. Mernity 602 N.E. 2d 98 (Supreme Court of indiana 1992) (requiring evidence of what a “reasonable”
physician would have done under the case’s circumstances); Catron v. Bohn 580 So. 2d 814.(Flo. App. Ct. 1991) (the plaintiff
must prove a breach of standard of reasonably prudent similar health care provider); Madlin v. Crosby 583 So. 2d 1290
(Supreme Court of Ala. 1991); Hutchinson v. Paterl 637 So. 2d 415 (Supreme Court of Louisiana 1994); Caughell v. Group
Health Coop. Of Pugent Soud 124 Wash. 2d 217 (Supreme Court of Wash. 1994); St. Joluis Regional Health Ctr. Inc. v. Windler
847 S.W. 2d 168 (Missouri App. Ct. 1993); Jones v. Malloy 226 Neb. 559 (Supreme Court of Nebraska 1987); Shaw v. Caldor
Inc. 1995 Super. Lexis 567 (Supreme Court Conn.) (The prevailing professional standard of care for a given health care provider
shall be that level of care, skill and treatment which, in light of all relevant surrounding circumstances is recognized as
acceptable and appropriate be reasonable prudent similar health care provider).

% Cynthia Lynne Pike, Note: The Use of Medical Protocols in Identifying Battered Women, 38 Wayne L. Rev.
1941 (1992).

Physician's Tort Liability 8



DUTY/BREACH

Guidelines promulgated by the American Medical Association recognize a duty by physicians to
diagnose and address domestic violence. They recommend that medical organizations need to implement
policies and procedures which include:

-- Identification -- identifying the patient as a victim of domestic violence;

-- Documentation-- documenting her injuries and the cause(s) thereof;” = ...~

-- Treatment-- providing validation and appropriate treatment for physical, mental and
emotional injuries;

- Information-- providing information on the domestic violence, risk assessment, legal
options, domestic violence services available and safety planning.

-- Referral-- The information should providing the patient with appropriate referrals to a
specialist in domestic violence.?

According to the American Medical Association risk management in domestic violence cases
requires that health care professionals treating repeated or chronic injuries recognize signs of domestic
violence and treat not only the symptoms but address the underlying causes of the abuse by offering the
patient information and referrals.?”’

Identification

Failure to recognize signs of domestic violence can result in negligence liability in the same manner

as failure to diagnose other health conditions. Across the country courts have found physicians liable for

failure to diagnose various conditions, such as failure to diagnose pregnancy,” cancer,’’ cerebral aneurysm,*

8 AMA, supra note 18.
2 AMA supranote 18,at9, 11.

% Rinard v. Biczak, 441 N.W. 441 (1989), Clapham v. Yanga, 300 N.W. 2d 727 (Mich. App. 1980), Debora§. v.
Sapega, 392 NYS 2d. 79 (1977), Chapman v. Schultz, 367 NYS 2d 1018 (1975) Ziemba v. Stemberg, 357 NYS 2d 265 (1974).

3 Williams v. Bay Hospital, 471 So. 2d, 626 (1985); DeBurlate v. Louvar 393 N.W. 2d 131(Supreme Court of lowa
1986); Tumer v. Massiah 656 So. 2d 636 (Supreme Court of Louisiana 1995); Savelle v. Heilbrunn 552 So. 2d 52 (Louis. App.
Ct. 1989): Evers v. Dollinger 95 N.J. 399 (Supreme Court of N.J. 1983); Marciniak v. O’Connor, 430 N.E. 2d 536 (Ill. App.
1981); O’Brien v. Stover, 443 F.2d 1013 (8th Cir. 1971); Herskovits v. Group of Pugent Soud 99 Wash. 2d 609 (Supreme Court
of Wash. 1983); Scafidi v. Sciler 119 N.J. 93 (Supreme Court of N.J. 1990).

*2 Brillant v. Royal, 582 So. 2d 512 (Ala. 1991); Larkin v. State 84 A.D. 2d 438 (Supreme Court of N.Y. 1982).
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infections,® and glaucoma*. Similarly, state laws also recognize a failure to diagnose conditions as a
ground for liability®.

Since battering often increases in frequency and severity over time, early identification 1s crucial for
the health and safety of the woman patient. In fact, when the abuse is not identified, treating only the
symptoms may increase the patient’s sense of entrapment and her feeling that there is no way she can escape
from the violence. Still, the diagnosis-of abuse is often missed. Indeed, research shows that as few as 5%
of domestic violence victims are identified as such in emergency departments.’® Due to the prevalence.of
the phenomena and the fact that some women may not initially recognize themselves as “battered”, the AMA
guidelines require that a physician will routinely. ask all women direct, specific questions about abuse.’’

Courts have already recognized that health care providers may be held liable for failure to diagnose

and treat child abuse. In Landeros v. Flood,*® a child plaintiff successfully sued his doctor for common law

malpractice after the doctor failed to diagnpse and report child abuse. The California Supreme Court held
that the existence of a duty to diagnose and address child abuse was a question of fact for the jury to decide
after it hears expert testimony.2 The Landeros court pointed to the medical profession’s own recognition
of the battered child syndrome as a factor in allowing a jury to impose liability.

No reported appellate court decision to date has imposed lability for failure to diagnose and treat

domestic violence when the victim is an adult. Courts may be reluctant to impose liability before the AMA

BSchuler v. Berger, 275 F. Supp. 120 (Pa. 1967); Allen v. State 520 So. 2d 761 (Louis. App. Ct. 1988); Kashner v.
Geisinger Clinic 638 A. 2d 980 (1994).

MRomero v, Riggs, 29 Cal. Rptr. 2d 219 (1994); Morrison v. Homas 519 P. 2d 981(Supreme Court of Wash. 1974);
Broussard v. Sears 508 So. 2d 225 (Louis. App. Ct. 1990).

BArk. Stat. Ann. § 16-114-201 (1995); Cal. Civ. Code §1714.8 (1995): RSA 507-C:1 (N.H. 1994).

* California Hospital Emergency Departments Response to Domestic Violence - Survey Report - August 1993.

% The AMA guidelines recommend that the physician should make an opening supportive statement, such as:
“Because abuse and violence are so common in women's lives, I’ve begun to ask about it routinely”. The guidelines provide a
serics of questions to help a physician identify an abusive situation. See AMA, supra note 18, at 8-9.

551 P.2d 389, 393, 131 Cal. Rptr. 69, 73 (1976)

»Id.
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about the abuse are medical records which carefully document the injuries that resulted from the abuse.
Documentation chronicles the violence is particularly important when there have been multiple attempts to
leave by the victim. With well-documented evidence of abuse, the patient will have significantly greater
success in undertaking legal proceedings to halt the violence.

The AMA requires that records will be kept in a precise, professional manner and include: chief
complaints using the complaint’s words, description of the abusive event, medical history, retevant social-
history, detailed description of the injuries, an opinion on whether the injuries were adequately explained,
results of laboratory and other diagnostic procedures, color photographs and imaging studies and the names
of police persons involved.*® It is important that objective facts documented as opposed to subjective
comments. Recording the complainant’s words and eliminating subjective speculative observations or
opinions from the medical record will improve the victim’s ability to used these records to help her prove
the domestic violence she has experienced in court proceedings. When the patients descriptions of the events
that have led to her injuries are inconsistent with the injuries, it is best to quote what she reported, state in
detail the extent and location of her injuries and make a note in the medical record -- “suspected abuse:
screen for domestic violence at next checkup.”

Treatment

The AMA guidelines recognize the importance of physician’s validation as part of the needed
intervention. For many battered women the health professional will be the first person who has an
opportunity to tell the her that they believe that she has been abused, that abuse is not normal, that she need
not live with abuse, and that the health care professional and others are willing to help her stop the violence.
Recognition, acknowledgment, and concern confirm the seriousness of the problem and the need to solve

it

4 AMA, supra note 18, at 15.
4 AMA, supranote 18, at I1.
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has fully implemented the AMA Guidelines, but the chances that liability will be imposed will continue to

increase dramatically as the AMA Guidelines are adopted in greater numbers of hospitals and health care
facilities. Even before the AMA Guidelines become common practice, a plaintiff may succeed in basing
a negligence claim on a health care provider’s failure to conform to the reasonable provider standard arguing
by analogy to the child abuse cases. The burden on and ability of a health care professional to diagnose child
abuse would not differ substantially from diagnosing domestic violence. e

The policy reasons for imposing a duty to diagnose domestic violence on health professionals are
clear. Domestic violence is a significant health problem for women in the United States. Health care
providers are for many abuse victims the only professional they see who can offer them a safe confidential
place in which they can disclose the violence énd learn about what options they may have to reduce domestic
violence in their lives. Health care professionals see battered women before they disclose abuse, when they
decide to stay with their abusers, when they try to leave their abusers and when they return to their abusers.
Justice system professionals only have contact with abuse victims when they are trying to use the legal
system to end the abuse. If they fail or get frustrated and decide that it 1s safer to return to their abusers
contact with justice system professionals ceases and only health care professionals may have continued
access to these abuse victims.
Documentation

Documenting the violence is critical to a battered woman's ability to successfully obtain legal help,
either now, or in the future. The better the documentation the victim has of abuse the more likely a judge
will be to award her the house, custody and reasonable child support. In addition good documentation in
medical records provides supporting documentation for a future civil protection order action, for an action
to enforce an existing civil protection order and can play a crucial role in criminal prosecution of abusers.
Enforcement of civil protection orders and criminal domestic violence prosecutions require that the abuse
victim prove that the abuse occurred beyond a reasonable doubt. Since too often abuse occurs within the

home, behind closed doors, the only evidence that may be available to corroborate the victim’s testimony
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The injury or complaint of the patient requires appropriate treatment. The health care provider
should conduct a thorough physical exam to reveal hidden and not yet visible injuries.” In addition to
treating the patient’s injuries, the health care professional should assess her emotional status for suicidal
tendencies, depression, anxiety reaction, or abuse of drugs, alcohol, or other medications.*

An integral part of the treatment is an evaluation of the patient’s safety. The physician should assess
the situation and discuss with:the patient various options to minimize future injuries and damages.*

Duty to Inform The Patient About Options

A patient who is a victim of abuse cannot made an informed decision not to seek assistance from
experts about domestic violence unless she is provided with information about the existence of legal and
social services available to help victims of domestic violence. Without information here, as with any
medical condition there can be no informed choice. Generally, health care providers are in a position to
advise appropriate courses of treatment to a patient. Treatment of a recurring physical victimization by
domestic violence should be addressed in the same manner as all other patient maladies. Patients should
be educated about the hazards of her condition and circumstances. She should be fully informed about
appropriate treatment or appropriate actions she can take to secure her physical, mental and emotional well-
being.

Any treatment plan for injuries or other health complaints recommended by a health care provider
should take the domestic violence into account. A health care professionals who does not recommend
appropriate referrals, counseling, and follow-up action must inform the patient that he or she has other
treatment options. In fact, a health care professional has a duty to disclose to the patient any feasible

alternative method of treatment.* A health care provider’s failure to disclose feasible alternatives has

2 Warshaw, supra note 2, at 6Y.
4 ACOG Technical Bulletin, August 1995, at 4.
“ AMA, supranote 18, at 12.

*“John H. Derrick, ANNOTATION: MEDICAL MALPRACTICE: LIABILITY FOR FAILURE OF PHYSICIAN TO INFORM
PATIENT OF ALTERNATIVE MODES OF DIAGNOSIS OR TREATMENT, 38 A.L.R. 4th 900.
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resulted in a finding that the provider thereby failed to obtain the patient’s informed consent to the treatment
method employed by the physician, and the physician was thereby liable for malpractice.* When health care
professionals fail to ask about abuse or discuss options with victims whom they know have been abused
either because the victim discloses abuse or because the victim’s injuries appear to be the result of abuse,
such inaction is tantamount to denying an abuse victim information critical to her health and safety.
Inaction by health care professionals under these circumstances may be actionable-and result in liability.

A patient who is not referred to appropriate domestic violence services is not making an informed choice
to not seek services.

The California Supreme Court first articulated in Cobbs v. Grant,*’ and later confirmed in Moore

v. Regents of the University of California * what would become three well-established principles of
physician disclosure.
First, a person of adult years and in sound mind has the right, in the exercise of control over
his own body, to determine whether or not to submit to lawful medical treatment. Second,
the patient’s consent to treatment, to be effective, must be informed consent. Third, in
soliciting the patient’s consent, a physician has a fiduciary duty to disclose all information
material to the patient’s decision.
A health care provider has a duty to disclose all information necessary to help a patient make an informed
choice.®® If a patient is not fully informed that she can get help escaping from the violence, she is not giving
informed consent to a treatment plan that deals only with the immediate physical trauma.
Failure to obtain informed consent by a patient may also form the basis of a negligence claim.

Alaska law recognizes the liability of a health care who fails to obtain informed consent:

A health care provider is liable for failure to obtain the informed consent of a patient if the claimant
established by a preponderance of the evidence that the provider has failed to inform the patient of

1d.
47502 P.2d 1 (Cal. 1972).
48

Moore v. Regents of University of California, 51 Cal. 3d 120 (1990), cert. denied, 111 S. Ct. 1385 (1991).

““Mathis v. Morrissey, 11 Cal. App. 4th, 332 (1992).
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over the first aspect, and must act to exercise due care. A health care professional must act with reasonable
diligence in identifying domestic violence, providing the patient with appropriate information and making
the appropriate refeqals. A health care provider that acts with reasonable diligence identifying, treating,
informing and referring domestic violence victims will not be insulated from liability based on'what might
be the predictable actions of the victim’s abuser. On the other hand, when a health care provider does not
identify abuse, inform the patient about options and make appropriate referrals, the health care provider is
gambling that the behavior of the abuser will change in the future. If the abuser causes subsequent harm to
the victim, the health care provider may be held liable for that additional harm.

An essential element of any negligence claim is that there be some reasonable connection between
the act or omission of the health care provider defendant and the damage which the plaintiff has suffered.
Although when a domestic violence patient suffers further injury, it is most likely directly caused by the
abuser, the health care professional who failed to diagnose and refer the patient is not free from liability.
A patient can demonstrate that a reasonable health care provider would have suspected abuse and made
appropriate inquires and referral, but the provider in her case failed to do so, and that the health care
professional’s failure to act was a substantial factor in her ultimately suffering subsequent harms. If the
health care provider’s failure to appropriately diagnose and treat the patient is a substantial factor in the
woman’s injury or death, the provider becomes liable for negligence.

The Landeros court formulated the causation test as one of whether the defendant could reasonably
foresee the likelihood of further serious injury to plaintiff.* The independent acts of a third party, such as
an abuser, do not relieve a health care professional of liability when the risk of harm is foreseeable under the
circumstances. Once a health care provider has or should have identified a battered child (as.in Landeros),
or an adult domestic violenqe victim, it is then a question of fact whether the provider’s failure to diagnose

and address the abuse would be a causal factor in the resumption of the abuse.

% Landeros, 551 P.2d at 395.
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the common risks and reasonable alternatives to the proposed treatment or procedure, and that but
for that failure the claimant would not have consented to the proposed treatment or procedure.”

The Supreme Court of Alaska held that the way to measure the a physician’s duty to inform is according to
the modern trend test of the “reasonable patient” and not the traditional test of the “reasonable physician”.’'

This approach requires that a health care provider disclose all information a reasonable woman would need

to know in order to make an informed and intelligent decision about the proper treatment she needs.*

\

Upon a diagnésii% of domestic': vioience a health care professional has a duty to advise .the patient to
consult a specialist. The specialist to be consulfed would be a domestic violence shelter, domestic violence
advocacy program or a counseling service with domestic violence experts that are recommended by the local
domestic violence shelter or state domestic violence coalition.”® The health care provider’s duty to refer the
patient arises Qhen the provider knows, or should have known, that he or she does not possess the requisite
skill to provide relief for the patient’s condition. In those cases, where the patient might also need
psychiatric treatment, the health care provider must in addition to referring the patient to domestic violence
experts refer her to mental health professionals who can work with her to develop a treatment plan that
includes psychiatric evaluation and treatment.**

CAUSATION

A health care provider shall be found negligent if he or she fails to provide competent care and that

failure causes injury to the patient. Health care professionals may consider the professional negligence a

two part inquiry: first, whether the provider acted with reasonable care, and secondly whether the action or

inaction led to injury of the patient. In domestic violence cases, health care providers have the most control

50 Alaska Stat. Code of Civil Procedure 09.55.556 (1995).
$'Korman v. Mallin 858 P. 2d 1445 (Alaska 1993), at 1148-49.
2[d. at 1149.

$3 Jerald J. Director, Annotation: Malpractice: Physician's Failure to Advise Patient to Consult Specialist or One
Qualified in a Method of Treatment Which Physician is Not Qualified to Give, 35 A.L.R. 3d 349 (1995).

* AMA, supranote 18, at 11.
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Often defendants in malpractice suits have relied on the assertion that the patient would more likely
than not have succumbed to illness, and that even appropriate medical intervention would not have raised
the likelihood of survival to a probability. However, a growing number of courts are rejecting this theory
and find liability under two theories. First, the malpractice itself causes the patient emotional distress for
which she will be able to recover.*

In the case of a domestic violence victim, a patient who comes to a health care professional- for care
and does not receive appropriate intervention may subsequently be able to recover for the emotional distress
of discovering that her risk and danger was increased by the physician’s failu.re to act appropriately, and for
the emotional distress of not receiving help despite her urgent needs. Secondly, under the “lost chance”
doctrine, some states apply a mathematical formula for recovery for patients whose suffer increased risk
through a health care provider’s malpractice.”” For instance, if a patient’s chance of survival would have
been 40% absent the malpractice, but was decreased to 13% due to the health care professional’s inaction,
traditionally patients would not have recovered against the negligent provider because death was more likely
to occur than not. However, the “lost chance” doctrine allows the patient’s estate to recover 27% of what
would have been awarded in a successful wrongful death action.

Although no case has found a health care provider directly liable for failure to diagnose, inform and
refer a patient to appropriate domestic violence services, trends in the law predict that health care
professionals will soon be found liable for failure to provide appropriate domestic violence treatment. At
this time, malpractice issues along these lines will be questions of fact for a jury, requiring extensive
litigation to resolve. Wise health care professionals will protect themselves from liability and potential
litigation by making appropriate inquiries and providing information and referrals to domestic violence

victims.

5 Werner v. Blankfort, 42 Cal. Rptr. 2d. 229 (1995); Duarte v. Zachariah 22 Cal. App. 4th 1664 (1994); Smith v. State
677 So. 2d 653 (App. Of Louisiana 1994).

57 Scafidi v. Seiler 119 N.J. 93 (Supreme Court of N.J. 1990); Thomson v. Sun City Community Hospita! 688 P. 2d
605 (Supreme Court of Arizona); DeBurkarte v. Louvar 393 N.W. 2d 131 (Supreme Court of lowa 1986); McBride v. U.S. 462
F. 2d 72 (9th Cir 1972).
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Duty to Warn Victims of the Potential for Abuse

Health care providers treating abusers may also be held liable for failure to warn foreseeable victims
of the potential for abuse. Under Alaska law, the general rule of negligence law is that a defendant owes a
duty of care “to all persons who are foreseeably endangered by his conduct, with respect to all risks which

make the conduct unreasonably dangerous™.*® This doctrine can be applied to physician-patient relations,

»

as has been done in cases across the country. In Tarasoff v. Regent of the University of California,” a case
that became one of the most celebrated cases in tort law in all the U.S.,** the court found hospital therapist
liable for not wamning a minor child and those responsible for her that a patient is planning to kill her. The
Tarasoff court held that:
Once a therapist®' does in fact determine, or under applicable professional standards reasonably
should have determined, that a patient poses a serious danger of violence to others, [the therapist]
bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.®

Many jurisdictions either have followed or have indicated they would follow the lead of Tarasoff and impose

a duty to warn.®

The Supreme Court of Alaska in Division of Corrections v. Neakok ¢ adopted Tarasoff as Alaska
law in a case in which they held the State of Alaska liable for three murders a parolee committed after he
was released from prison, among other reasons, because the State failed to warn the small community the

victims belonged to about the danger the parolee posed to them. The Neakok court decided that the prison’s

¢ Division of Corrections v. Neakok, 721 P.2d 1121, 1125-26 (Alas. 1986).

39551 P. 2d 334 (Cal. 19706).
0 peter F. Lake, Revisiting Tarasoff, 58 Albany L. Rev. 97 (1994).

®The term “therapist” is a broad category. Court have relicd on Tarasoff doctrine in different kind of trust relations,
such as doctor-patient, state-parolee, university-professor etc. Sec 1d, at 98-90.

%2 Tarasoff, supra note 59, at 345.

 Timothy E. Gammon & John Hulston, The Duty of Mental health care Providers to Restrain Their Patients or Warn
Third parties, 60 Miss. L. Rev. 749 (1995), at 749-50.

*Division of Corrections v. Neakok, 721 P. 2d 1121 (Alas. 1986), at 1126.
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professional personal who observed the one who committed the crimes acts have a duty to wam when the
acts were foreseeable.

The Alaska court’s holding that “consideration of the foreseeability of injury is central to a
determination of whether a duty to care exist”® can be satisfied in cases where a health care provi_der cares
for an abuser who discloses to the health care provider the abuser’s intent to hurt his wife in a way that
exposes her to a serious danger of violence. e R

Even the most narrow interpretation of the foreseeability demand, that there will be “a specifically
identifiable, potential victim”®’ can be satisfied in domestic abuse cases since the specifically identifiable
victims in almost always apparent. Unlike a mental patient that might threaten to harm people in general,
without specific targets, when a health care provider identifies the patient as a perpetrator of domestic
violence the potential victim is specific and known -- usually the wife or the abuser’s intimate partner, her
friends or extended family members. It is clear from the Neakok court’s adoption and expansion of Tarasoff
to require warning not only to individuals, but in that case to the victim’s community, that Alaska law will
continue to evolve to hold health care professionals liable for failing to warn an abuse victim that her
husband or intimate partner intends to severely harm her. The health professional is authorized to breach
client confidentiality with the abuser and required to warn the potential abuse victim. Failure to warn 1s
likely to result in liability for injuries that could be foreseeable caused by tile actions of the patient who is

the perpetrator of the abuse.

Requests for permission to reprint or adapt the contents of this article, or general questions should be
directed to:

Leslie Orloff or Janice Kaguyutan

Ayuda, Inc.

1736 Columbia Road, N.W.

Washington, D.C. 20009

Phone: (202) 387-0434 Fax: (202) 387-0324

SMany cases regarding therapist liability towards third parties required specific threats to a readily identifiable victim.
See Eckhardt v. Harold, 534 N.E. 2d 1339 (Ill. App. Ct. 1989); Evans v. Morehead Clinic 749 S.W. 2d 696 (Cent. App. 1988);
Sherrill v. Wilson 653 S.W. 2d 661 (Mo. 1983); Bradley v. Hopper 570 F. Supp. 1333 (D. Colo. 1983); Thompson_v. County of
Alamed 27 Cal. 3d 741 (1980).

¢ Neakok, supra notc 59, at 1127.
*’Kirk v. Michael Reese Hospital, 117 11). 2d 507 (1987).
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