THE WHITE HOUSE XW OO

WASHINGTON Qub.w C\P/

April 6, 1998

The Honorable William E. Kennard
Chairman

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Dear Chairman Kennard:

I am writing to commend you for your efforts
to establish a gystem of free television time for
federal candidates. As you know, I believe that
free television ig eritical to reforming our
campaign finance system.

I share your determination to achieve a
workable system of free and reduced broadcast
time. I commend you for your plan to work with
the Congress, broadcasters, reform groups, and
the American people to develop a consensus on
this difficult but important issue. The ideas
that will evolve from this process will build
a better democracy for all our citizens.

Sincerely,

Tl VM e
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Bill Marshall
Lisa Brown
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Advocacy and {ndependent pxpenditure Regulatory

-

s3UE ADVOCACY

1S3UE _ALVYURE=S

I. pefinition
1gsue advocacy
defined as @ communication
express terms advocats the

identified candidate.”

only communications
currently regulated under

the
11.

None . Igsue ads ar=

ijs the most highly
political gpeech under the First
which does
alection OF

subject ro neither

protected form of
amendnent . it is
not "in

qefeat of & clearly

chat contain such expresse advocacy are
Federal rlection Campaign

Act.

current Regulation of 1ssue advocacy

disclosure nor

contribution 1imitar:ons under the cuyrent regulatory

scheme .
1171, Regulatorx Options
. Narxrow the Definition of

as Issue Advocacy BY
Express Advocacy-

Communications which Qualify
Expanding the pefinition of

L Redefine axpress advocacy to include

communications

with 1imited reference tO evwternal events,
~he elecrion,

a reasonable person as advocating
or defeat of one Or WOrE clearly
identified candidate(s)."
807 r.2d3 857 (oth Cir.

the pronimity o
interpreted by
the election

Furgateh,

nwhen taken

could only be

(11 CFR 100.22; FEC V.
1987.)
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redefine express advocacy to include
communications which: (1) contain the nane of 2

candidate and (2) are printed ox proadcast within
30 days of an =lectiorn.

Include communications that contain rhe name of a
candidate for elective office and are printed or
broadcast witthin 30 days of an election, where the
wipntent 18 ro advocate the election OT defeat of
the named candidate, a5 ghown DY one or more
factors guch as @ statement OI sction DY the
person making the communication, the targeting or

placement of the communication, or other devices
intended to ;nfluence the outcome of an alection.”
(H.R. 493, 10ath Congress Reps - Shays/Meehan pill

Constitutioggl Appraisal: circuit courts are
gplit as to the constitutionality of expansive
definitions of express advocacy - (See. Eg;gg;gn,

ht e
(1st Cir. 1596 . The Supremne Court has not
resolved the 1SS8UE- Because of the coOIE® First

amendment intexrests at stake, +he Court may be
reluctant ©° uphold broad language.-

SuUpra; ME Rig co LaAf cmtee V- FEC, 98 F.3d 1
)

Mandate pisclosure for proadcast Communications of
Issue Ads

Reguire disclosure of the cource (s) of funding for
the communication.

Where an 15SUE ad is funded by an organization,
associat1ohy for-profit oF non-profit corporation,
require disclosure of the five lor more) jargest
contributocrs to that organization, association or

Where an L8Sue ad 1is funded by contributions to an

organizaiion specifically carmarked for issve ads,
require disclosure of the names of the five for
more) irdividuals making the largest monetary

contributions for funding the ad.
Where an 185U€ .4 is funded by an organization,
-closure of maior contributors to that
wnho donated [£500] or more (i.e-. gset
a thresho dollar amount for persons whose
contripcions sust be disclosed) -
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Constitgtional Apoﬁgisal: MQ;g;ygggy;_gﬂﬂglgg;iggg
gommission, 514 U.S. 334 (1995) held that @ state cOu d
not require disclosure of the author of a leaflet. The
court 1left open the question of whetheT disclosuré
would be permitted in the proadcast context. The First
Amendment will require 3an axception from disclosure for
unpopular organizations which can demonstrate that

disclosure of conributors will rhreaten the
organization‘s ey abence. BYoOwn V. cocialist Worker's
party. 45°9 U.s. 87 (1982) (holding that the Socialist
Workers party wa?s swempt trom campalgn disclosure
reqnirements)
C. Require pisclaimers for Broadcast Issue AdS
o Require & cont 1Nuous printed disclaimer stating

that the advertisement is not authorizad by a
candidate znd naming the group responsible for 1t

INDEPENDENT EXPENDITURES
pefinition

An independent expenditure is & communication that

expressly dvocates ©0€ election O gefeat of 2 clearly
jdentified candidatz. put which ig made independently of any
candidate’s campaign:

1ndependent expenditures cannot be ipade with the
cooperation or with che prior consent ©f, or in consultation
with, or at the request oF suggestion of, @ cardidate OT any
agent OF authorized committee of such candidate." 2 Uu.s.C
431 (17) 11 CFR’lO?.l(a). :

pxpenditures found =o be “coordinated” with a candidate’s
campaign are considered contributions co that candidate, and

are subjected to candidate contripution 1imits.

current Requlation: of Indeoendent rwpenditures

L 1ndividuals who make contripucions to political
committees (L& »nCs) are 1imited tO giving $5,000,
regardless of whether the committee makes : ndependent

expenditures -

° Bowever, current lavw ijmposes 1O 1imits on individuals
who make jndspendent expendicures. even if an
jpndividual has contributed the maximum amount to &

political comiaplttee allowed under the asratute.

° FECA requires PACS, multi—candidate committees,
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political parcies :nd candidate commitcees O disclosé
independent expend:ures that aggregate over $200 a
year .

Any independent expenditure of $1.000 or more which 1s
made aftexr the 20th day, put more chan 24 hours pefore
the day of an election must be reported within 24 hours
after the sndependant expenditure ;s made. Tndividuals
who spend §250 on i ndependent expenditures must

disclose to the FEC at the end of the reporting period.

Regulatory Options3

A.

epxpand the pefinition of ncoordinated Expenditure"

Create & presumption that any express advocacy
axpenditure py a past or present donor is ooncluSively

r.go/70o

deemed "coordinated." such coordinated expenditures wo
$

would be gubject t© applicable candidate contribution
limits.

Impose this "preﬂumption of coordination“ on
organizations and individuals registered as lobbyists:
oY, more specifically, on individuals and
organizations rhart have 1lobbied A particular

of ficeholder in the past.

Impose the “presumption of coordination" on volunteers
who are integrally linked (and who have direct
knowledge of messade and sgrategy! TO the candidate’s
campaign.-

McCain(Feingold_}S.zs) provision: pefines

coordination with & candidate’ &3¢ wp payment made by 2
person based <t information apout & candidate’s plans,
projects, or na2ds provided o the person making the
payment by th= candidate OF the candidate’s agent who

provides the ipformation with ©he intent that the

-
include payments made by a pers®
formal policy making ©O¥ advisory position with the
candidate’s campaign OT has perticipated in formal
strateglic OT policymaking Giscunslon in the same
election cycle in which the pavment ig made.

Constitutional Appraieal: 1,iinits on independent
expenditures nave peen rejected py the supreme Courxt.
albeit in very fact—specific -ircumstances. See,
Coloradd Republican Federal Czmpaign committee V. '
518 U.S. 135 L.Bd. g 7¢%. 301-803 (1996) (noting

that the cas® represented an ss-applied challenge to
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the FEC’S factual i nterpretation of » i ndependent”
versus "coordinated“ expenditures). Nevertheless,
unless the Coloradg case is overturned OF limited, the
constitutionality ~f broad definitcions of weoordinated /
expenditure” will be suspect. /

1

/

B. Limit contribution To Organizations That Make
Independent Expenditures for Broadcast Communications

L Reguire jpndividuals and organizations who are not
currently registered as a political committee tO
register as an W independent expenditure committee” when

they spend oT recelive $1,000 for tha purposeé of making
jndependent expenditures.

L] For an independent expenditure committee that makes
pbroadcast expenditures of 410,000 (or some other
threshold amount] in support of ©°% cpposition toO any
candidate, impos=2 2 1imit of ¢1,000C (the ¢/

maximum amount apnlicable to candidates) on

contributione Lo -he independent ~ypenditure commitcee.

Constitutional appraisal: although guckley v. Valeo.
424 U.S. 1 (1976 rejected a monetary cap on
jndependent expenditures, the Courk upheld contribution

limits as conetitutionally valid. accordingly, this
proposal might survive Buckley V. Jaleo.

C. Require More gtringent Disclosure

® Any expenditure foy an express adocacy communication

made within 30 days of an eleccion must be
reported within 72 hours of the broadcast OF public
dissemination of the communicatl

(See similar provision ot S.LS/McCain—Feingold,

requiring 54 hour disclosure wichin 20 days of an

(SIS0
5

election for :ndependent expondiiures of $10,000 or
more . )

° Require the FEC Lo notify a cendidate mentioned in
an independent axpendlture whar CDE total spent on the
communication reaczhes a certsin collar amount. (See
Clean Congress nez, 104ch Cong:ess)'triggering amount

i1s $25,000.)

Constitutional ApnglggL: Under
requirements should be upheld.

‘Liey, these digclosure

PN
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SNOWE-JEFFORDS PROPOSAL
Summary

The following 1s a sununary outline of the current proposal brought forward by Senators Snowe
and Jeffords as a possible substitute for the "paycheck protection" amnendment that Senator Lott
has offered in the past to the McCain-Feingold campaign financc reform bill, S. 25. The Snowe-
Jeffords amendment would not change any curren provisions of S. 25, including the Beck
codification (§ 501), other than to rcvisc the dctinition of "express advocacy" (§ 201). The
Snowe-Jeffords provision would:

1. Define a new category of "electioneering communication” that:
a. refers to clearly identified candidate(s);
b. appears within 30 days of of a primary or 60 days ot a genera) election; and
c. is broadcast on TV (including cable or satellite) or radio to the candidate’s
© electorate.

This definition would NOT include any printed communication, direct mail, voter guides
or the Internet.

2. Prohibit unions and for-profit corporations from directly or indirectly making
electioneering communications using treasury funds. Only voluntarily contributed PAC money
could be used for these types of communications.

3. Require anyone making or contracting to make electioneering communications
agpregating $10,000 or mnore to disclose to the FEC within 24 hours:

a. the sponsor of the communication, any connected or affiliated person or group,
and the custodian of records and accounts;

b. the amount of the disbursement;

c. the name(s) of candidate(s) mentioned, or if that information is not known, the
election to which the communication will pertain; and

d. either:

(1) the names and addresses of all contributors of $500 or more to the sponsor in
the last two years: or

(2) the names and addresses of all contributors of $500 or more to a segregated
bank account ol the spunsur, 10 which only individuals can contribute.

4, Prevent unions or corporations from laundenng funds through non-profits to make
electioneering communications:

a. Electioneering communications are treated as made by a corporation or a union if
they are made by an organization or political party committee that has received

L AR Y
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anything of value from a corporation or union, unless the expenses are paid for
from a segregated bank account that accepts only individual contributions.

b. Non-profits that have income from business activities or from cotporations or
unions are considered to have paid for electioneering communications out of such
income unless they have paid for them out of a segregated bank account.

5. Make clear that electioneering communications that are coordinated with a Federal
candidate or a political party committee are contributions to that candidate or party committee.

Discussion and Analysjs

The Snowe-Jetfords pruposal is intended to break the current logjam over the McCain-Feingold bill
caused by the Republican leadership’s Paycheck Protection Act, which tries to defund unions by
setting up barriers to their obtaining union ducs that can be spent on political activities. The Snowe-
Jettords proposal would move the focus off upjon dues to union spending, and would broaden the
focus by imposing even-handed rules on unjons and for-profit corporations regarding how they can
spend finds for broadcas! advertisements that name specific candidates close in time to an election.

The Snowe-Jeffords proposal essentially duplicates the bright-line test of the current McCain-
Feingold bill, but limits it to unions and for-profit corporations. It would, in essence, require unions
and corporations to use hard money from their PACs to run broadcast ads mentioning candidates
within 60 days of a general election (or 30 days of a primary). Advertisements thal do not expressly
advocale the election or defeat of 4 candidatc and which do not meet the definition of
"clectioneering communications" -- either because they run outside of the 30/60-day pre-election
window or do not refer to a clearly identified candidate -- would be unaffected, and unions and
corporations could pay for those ads with treasury funds. Thus, the Snowe-Jeffords propusal
proposes essentially the same limits on union and for-profit corporate spending as S. 25, but takes
the added step of specifically naming unions and corporations as the target of those limitations.

Ads that named candidates close in time to an election, bul which were alleged not to be candidate
ads subject to federal clcction laws, were a major new development in the 1996 elections. The
Annenberg School of Public Policy has estimated (hat spending on these ads totaled $135-150
million, with parties spending about $78 million on these ads in the 1996 cycle. The AFL-CIO
spenl about $25 million. Business groups including The Coalition, Coalition for Change, and
Coalition for Our Children's Future, the Nuclear Energy Institute, and the Chamber of Commerce
spent nearly $10 million. Nonprofits paid for the rest. Thesc figures are not comprehensive, given
the lack of reporting requirements for ads paid for by nonparty sponsors. The potential obviously
exists for greatly increased corporate spending in the future. How much more labor could or would
want to devote to these types of communications is nat clear.

One potential concern with the Snowe-Jeffords proposal is that it only affects ads paid for by unions
and for-profit corporations, but does not reach ads paid for by nonprofits. However, nonprofit
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spending on electioneering advertisements would be affected in other ways by the Snowe-Jeffords
proposal and by the McCain-Feingold bill as currently drafted.

First, the Snowe-Jeffords proposal would prohibit nonprofits from using union or for-profit
corporation donations to pay [ur adverlisements that name candidates close in time to an election. It
would also require disclosure ot all donors of $500 or more within 24 hours of a group’s spending
$10,000 or more on such advertisements.

Second, the McCain-Feingold bill already prohibits national, state, and local political parties from
soliciting funds for or making donations to 501(c) organizations. This prohibition would stop
parties from funneling money to nonprofits to pay for campaign activity, such as the $4.5 million
given by the RNC to Americans for Tax Reform in October 1996. The bill would also prohibit
elected officials and candidates from directing money to non-profits for use in advertisements that
mention candidates.

Third, both the bill and the Snowe-Jeffords proposal would make it clear that electinneering
communications cannot be coordinated with candidates or parties.

Finally, and most important, the McCain-Feingold bill would prohibit national political parties from
raising or spending soft money. This would prevent, for example, parties from using unlimited sofl
money donations to pay for state party ads attacking candidates like the $800,000 spent by the
Republican Party in the recent NY-13 special election.'

' Amendments suggested by other Senators directly restricting the participation of tax-
exempt organizations in campaign activity would be another way of reducing the role of
nonprofits in federal clections. )
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Purpose: Relating to electioneering communications:.
IN THE BENATE OF THE UNITED STATES—105th Cang., 2d Sess.

S.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Ms. SNOwWE
Viz:

Strike section 201 and insert:

Subtitle A—Electioneering
Communications

SEC. 200, DISCLOSURE OF ELECTIONEERING COMMUNICA.

(a) IN GENERAL.—Section 304 of the Federal Eleec--

1

2

3

4

5 TIONS.

6

7 tion Campaign Act of 1971 (2 U.S.C. 434) is amended

8 by adding at the end the following new subsection:

9 “(d) ADDITIONAL STATEMENTS ON ELECTIONEER-
.10 NG COMMUNICATIONS.—

11 “(1) STATEMENT REQUIRED.—Every person
12 who makes a disbursement for electioneering com-

13 munications in an aggregate amount in excess of

@oos
doo2
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2
$10,000 during any calendar year'shall, within 24
hours of each disclosure date, file with the Commis-
sion a statement containing the information de-
seribed in paragraph (2).

“(2) CONTENTS OF STATEMENT.—Each state-
ment required to be filed under this subsection shall
be msde under penalty. of perjury and shall contain
the following information: -

“(A) The identification of the person mak-
ing the disbursement, of any connected or affih-
ated person (and their relationship), and of the
custodian of the books and accounts of the per-
son making the disbursement.

“(B) The State of incorporation and the
principal place of business of the person making
the disbursement.

“(C) The amount of the disbursements

during the period covered by the statement.

!
.—a—*’l‘g"’/_ “(D) The m’to which the electioneer-

C 20
21
22
23
24
25

ing communications perta.inrax'ﬁ the nam{s) (if
known) of the candidatef)identified or to be
identified.

“(E) If the disbursements were paid oul of
a segregated account to which only individuals

could eontribute, the names and addresses of all

hoos
@ oo3
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contributors who contributed an aggregate
amount of $500 or more to that account during
the period beginning on the first day of the pre-
ceding calendar year and ending on the disclo-
sure date.

“(F') If the ‘disbursements were paid out of
funds not deseribed in subparagraph (E), the
na,fnes and addresses of all contributors who
contributed an agpregate amount of $500 or
more to the organization or any related entity
during the period beginning on the first day of
the preceding calendar year and ending on the
diseclosure date.

“(G) Whether or not any electioneering
communication is made in cooperation, con-
sultation, or concert with, or at the request or
suggestion of, any candidate or any authorzed
committee, any political party or committee, or
any agent of the candidate, political party, or
committee and if so, the identification of any
candidate, party, committee, or agent invalved.

“(3) DISCLOSURE DATE.—For purposes of this

subsection, the term ‘disclosure date’ means—

“(A) the first date during any. calendar

year by which a person has made disbursements

[doo7
@ooy
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1 for electioneering communications aggregating
2 in excess of $10,000, and
3 “(B) any other date during such calendar
4 year by which a person has made disbursements
5 for electioneering communications aggregating
6 in excess of $10,000 since the most recent dis-
7 closure data for such calendar year.
8 “(4) CONTRACTS TO DISBURSE.—F0r purposes
9 of this suhsection, a person shall be treated as hav-
10 ing made a disbursement if the person has con-
11 tracted to make the disbursement.” |
12 (b) ELECTIONEERING COMMUNICATIONS.—Section

13 301 of the Federal Election Campaign Act of 1971 (2
14 U.8.C. 431) is amended by adding at the end the following

15 mnew paragraph:

16 “(20)(A) The term ‘electioneering communica-
17 tion’ means any broadeast from a television or radio
18 broadeast station which—

19 “(i) refers to a clearly identified candidate
20 for Federal office;

21 “(11) is made (or scheduled to be made)
22 within—

23 ' ~ “(I) 60 days before a general, special,
24 : or runoff election for such Federal office,

25 or
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“(II) 30 days before & primary or
preference election, or & convention or cau-
cus of a political party that has authority
to nominate a candidate, for such Federal
office, and

““(iii) is primarily intended to be broadcast
to the electorate for such election, convention,
Or caucus.

“(B) Such term shall nat include—

“(j) communications appearing In a news
story, commentary, or editorial distributed
through the facilities of any broadcasting sta-
tion, unless such facilities are owned or con-
trolled by any politieal party, political ecommat-
tee, or candidate, or

“(1) comrmunications required fo be re-
ported as expenditures or independent expendi-

tures under section 304.”

19 SEC. 200A. COORDINATED COMMUNICATIONS AS CON-

20

TRIBUTIONS.

Section 315(2)(7)(B) of the Federal Election Cam-

22 paign Act of 1971 (2 U.S.C. 441a(a)(7)(B)) is amended

23 by inserting after clause (ii) the following new clause:

24

(i) if—

ARVILE:)
[dooe
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“(I) any person makes, or con-
tracts to make, any payment for any
electioneering communication (within
the meaning of section 301(20)), and

“(II) such payment is coordi-
nated with a candidate for Federal of-
fice or an authorized committee of
such candidate, a [ederal, State, or
local political party or comnittee
thereof, or an agent or official of any
such candidate, party, or committee,

such payment or contracting shall be treat-

e& as a contribution to such candidate and

as an expenditure by such candidate; and™.

SEC. 200B. PROHIBITION OF CORPORATE AND LABOR DIS-

BURSEMENTS FOR ELECTIONEERING COM-
MUNICATIONS.

(a) INn GENERAL.—Section 316(b)(2) of the Federal
Election Campaign Aet of 1971 (2 U.S.C. 441b(b)(2)) is
amended by inserting “or for any applicable electioneering
communication” before “, but shall not include’,

(b) APPLICABLE ELECTIONEERING COMMUNICA-
TTION.—Section 316 of such Act is amended by adding at

the end the following new subsection:

do1lo
doo7
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1 “(¢) RULES RELATING TO ELECTIONEERING CoM-
2 MUNICATIONS.—
3 (1) APPLICABLE ELECTIONEERING COMMTU-
4 NICATION.—For purposes of this section, the term
b) ‘applicable electioneering communication’ means an
6 eléctioneering coramunication (within the meaning of
7 section 301(20)) which is made by—
8 “(A) any entity to which subsection (a) ap-
9 plies other than a seetion 501(c¢)(4) organiza-
10 tion, or
L1 “(B) a section 501(c)(4) organization from
12 amounts derived by it from the conduct of a
13 trade or business or from an entity described In
14 subparagraph (A).
15 “(2) SPECIAL OFERATING RULES.—For pur-
16 poses of paragraph (1), the following rules shall
17 apply:
18 “(A) An electioneering comrumnication
19 shall be treated as made hy an entity described
20 in paragraph (1)(A) if—
21 “(i) the entily directly or indirectly
22 disburses any amount for any of the cosis
23 of the communication; or
24 “(i) any amount is disbursed for the
25 communicatioﬁ by a corporation or organi-

@do11
@uoos
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zation or a State or local political party or
committee Zt:e:ff‘t;\ t}iit ;ﬁizlv S 3?%]3;11&)#
value from the—entity, except that this
clause shall not 'apply to any communica-
tion the costs of which are defrayed en-
tirely out of a segregated account to which
only individunals cap contribute.

“(B) A section 501(c)(4) organization that
derives amounts from business activities or
from any entity deseribed in paragraph (1)(A)
shall be considered to have paid for any com-
munication out of such amounts unless it paid
for the communication out of a segregated ac-

count to which only individuals can contribute.

““(3) DEFINITIONS AND RULES.—For purposes

of this subsection—

“(A) the term ‘section 501(c)(4) organiza-
tion’ mesans an organization deseribed in section
501(e)(4) of the Internal Revenue Code of 1936
and exempt from taxation uilder section 501(a)

of such Code, and | ** 9laban)

“(B) a person shall be treated as having

made a disbursement if the person has con--

tracted to make the disbursement.”

3)

[Bo12
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1 Subtitle B—Independent and
2 Coordinated Expenditures
3 SEC. 201, DEFINITIONS.
4 (a) DEFINITION OF INDEPENDENT EXPENDITURE.—
5 Section 301 of the Federal Election Campaign Act (2
6 U.S.C. 431) is amended by striking paragraph (17) and
7 inserting the following:
8 ¢“(17) INDEPENDENT EXPENDITURE.—
9 “(A) IJN GENERaL.—The term ‘independ
10 ent expenditure’ means sn expenditure by a
11 person—
12 “(i) for a comununication that is ex-
13 press advoecacy; and
14 “(ii) that is not provided in coordina-
15 tion with a candidate or & candidate's
16 agent or a person who is coordinating with
17 a candidate or a candidate’s agent.”,
18 (b) DEFINITION OF EXPRESS ADVOCACY.—Section
19 301 of the Federal Election Campaign Act of 1971 (2

20 U.S.C. 431) is amended by adding at the end the follow-

2] ing:

22 “(20) EXPRESS ADVOCACY.—

23 “(A) IN GeENBRAL.—The termn ‘express ad-
24 vocacy’ means a ¢ommunication that advocates

25 the election or defeat of a candidate by contain-
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ing a phrase such as ‘vote for’, ‘re-elect’, ‘sup-
port’, ‘east your ballot for’, ‘(name of can-
didate) for Congress’, ‘(name of candidate) in
(eglendar vear), ‘vote against’, ‘defeat’, ‘reject’,
or & campaign slogan or words that in context
can have no reasonable meaning other than to
advocate the election or defeat of 1 or more
clearly identified candidates.

“(B) VOTING RECORD AND VOTING GUIDE
EXCEPTION.—The term ‘express advocacy’ does
not include a printed communication that—

“(j) presents information in an edu-
cational manner solely about the voting

record or position on a campaign issue of

2 or more candidates; 2‘ p’~

‘(1) is not made in coord.lna.tlon
with a candidate, political party, or agent

of the eandidate or party; or a candidate’s

agent or a person who is coordinating with -

a candidate or a candidate’s agent; /"*“/ M/ D
0‘~1

‘“(i) does not contain a phrase such
as ‘vote for’, ‘re-elect’, ‘support’, ‘cast your
ballot for’, ‘(name of candidate) for Con-
gress’, ‘(name of candidate) in (calendar

vear)’, ‘vote against’, ‘defeat’, or ‘reject,
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1 or a campaign slogan or words that in con-
2 * text can have no reasonable meaning other
3 than to urge the election or defeat of 1 or
4 more elearly identified candidates.”.
S (¢) DEPINITION OF EXPENDITURE.—Section
6 301(9)(A) of thé Federal Election Campaign Act of 1971
7 (2 US.C. 431(9)(A)) is amended—
8 (1) in clause (i), by striking “and” ot the end;
9 (2) in clause (ii), by striking the period at the
10 end and inserting *; and”’; and
11 (3) by adding at the end the following: -
12 .“(iii) a payment for a communication thal Is
13 express advocucy; and
14 “(iv) 2 payment made by a person for a com-
15 munication that—
16 ““(T) refers to a clearly identified candidate;
17 “(I1) is provided in coordination with the
18 candidate, the candidate’s agent, or the political
19 party of the candidate; and |
20 “(JII) is for the purpose of influencing a
21 Federal election (regardless of whether the com-
22 munication is express advocacy).”.
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January 23, 1998 (/VW/ "/
To: Campaign Finance Group QP
Fr: Bill Marshall
Lisa Brown
Janis Crum
Re: Issue Advocacy and Independent Expenditure Regulatory
Options
ISSUE ADVOCACY
T Definition
Issue advocacy is the most highly protected form of
political speech under the First Amendment. It is
defined as a communication which does not "in
express terms advocate the election or defeat of a clearly
identified candidate."
Only communications that contain such express advocacy are
currently regulated under the Federal Election Campaign Act.
IT. Current Requlation of Issue Advocacy
None. Issue ads are subject to neither disclosure nor
contribution limitations under the current regulatory
scheme.
ITI. Regulatory Options

A. Narrow the Definition of Communications Which Qualify
as Issue Advocacy By Expanding the Definition of
Express Advocacy.

° Redefine express advocacy to include
communications which, "when taken as a whole and
with limited reference to external events, such as
the proximity to the election, could only be
interpreted by a reasonable person as advocating
the election or defeat of one or more clearly
identified candidate(s).™" (11 CFR 100.22; FEC wv.
Furgatch, 807 F.2d 857 (9th Cir. 1987.)

A A



Redefine express advocacy to include
communications which: (1) contain the name of a
candidate and (2) are printed or broadcast within
30 days of an election.

Include communications that contain the name of a
candidate for elective office and are printed or
broadcast within 30 days of an election, whexre the
"intent 1s to advocate the election or defeat of
the named candidate, as shown by one or more
factors such as a statement or action by the
person making the communication, the targeting or
placement of the communication, or other devices
intended to influence the outcome of an election.”
(H.R. 493, 104th Congress Reps. Shays/Meehan bill)

Constitutional Appraisal: Circult courts are
split as to the constitutionality of expansive
definitions of express advocacy. (See, Furgatch,
supra; ME Right to Life Cmtee v. FEC, 98 F.34 1
(Ist Cir. 1996.) The Supreme Court has not
resolved the issue. Because of the core First
Amendment interests at stake, the Court may be
reluctant to uphold broad language.

Mandate Disclosure for Broadcast Communications of
Issue Ads

Require disclosure of the source(s) of funding for
the communication.

Where an issue ad is funded by an organization,
association, for-profit or non-profit corporation,
require disclosure of the five [or more| largest
contributors to that organization, association or
corporation.

Where an issue ad is funded by contributions to an
organization specifically earmarked for issue ads,
require disclosure of the names of the five [or
more] individuals making the largest monetary
contributions for funding the ad.

Where an issue ad is funded by an organization,
require disclosure of major contributors to that
organization who donated [$500] or more (i.e., set
a threshold dollar amount for persons whose
contributions must be disclosed).
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Constitutional Appraisal: MclIntyre v. OH Elections
Commission, 514 U.S. 334 (1995) held that a state could
not require disclosure of the author of a leaflet. The
Court left open the question of whether disclosure
would be permitted in the broadcast context. The First
Amendment will require an exception from disclosure for
unpopular organizations which can demonstrate that
disclosure of contributors will threaten the
organization’s existence. Brown v. Socialist Worker's
Party, 459 U.S. 87 (1982) (holding that the Socialist
Workers Party was exempt from campaign disclosure
requirements) .

C. Require Disclaimers for Broadcast Issue Ads

° Require a continuous printed disclaimer stating
that the advertisement 1s not authorized by a
candidate and naming the group responsible for it.

INDEPENDENT EXPENDITURES

Definition

An independent expenditure is a communication that

expressly advocates the election or defeat of a clearly
identified candidate, but which is made independently of any
candidate’s campaign.

Independent expenditures cannot be "made with the
cooperation or with the prior consent of, or in consultation
with, or at the regquest or suggestion of, a candidate or any
agent or authorized committee of such candidate." 2 U.S.C.
431{(17); 11 CFR 109.1(a).

Expenditures found to be "coordinated" with a candidate’s
campalgn are considered contributions to that candidate, and
are subjected to candidate contribution limits.

Current Regulation of Independent Expenditures

° Individuals who make contributions to political
committees (i.e., PACs) are limited to giving $5,000,
regardless of whether the committee makes independent
expenditures.

® However, current law imposes no limits on individuals

who make independent expenditures, even if an
individual has contributed the maximum amount to a
political committee allowed under the statute.

) FECA requires PACs, multi-candidate committees,
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political parties and candidate committees to disclose

independent expenditures that aggregate over $200 a
year.

Any independent expenditure of $1,000 or more which is
made after the 20th day, but more than 24 hours before
the day of an election must be reported within 24 hours
after the independent expenditure is made. Individuals
who spend $250 on independent expenditures must

disclose to the FEC at the end of the reporting period.

Regulatory Options

A.

Expand the Definition of "Coordinated Expenditure"

Create a presumption that any express advocacy
expenditure by a past or present donor is conclusively
deemed "coordinated." Such coordinated expenditures

would be subject to applicable candidate contribution
limits.

Impose this "presumption of coordination" on
organizations and individuals registered as lobbyists;
or, more specifically, on individuals and
organizations that have lobbied a particular
officeholder in the past.

Impose the "presumption of coordination" on volunteers
who are integrally linked (and who have direct
knowledge of message and strategy) to the candidate’s
campaign.

McCain/Feingold (S.25) provision: Defines "in
coordination with a candidate" as: "A payment made by a
person based on information about a candidate’s plans,
projects, or needs provided to the person making the
payment by the candidate or the candidate’s agent who
provides the information with the intent that the
payment be made."

The bill also defines "coordinated" to
include payments made by a person who has served in any
formal policy making or advisory position with the
candidate’s campaign or has participated in formal
strategic or policymaking discussion in the same
election cycle in which the payment is made.

Constitutional Appraisal: Limits on independent
expenditures have been rejected by the Supreme Court,
albeit in very fact-specific circumstances. See,
Colorado Republican Federal Campaign Committee v. FEC,
518 U.S. --, 135 L.Ed.2d 795, 801-803 (1996) (noting
that the case represented an as-applied challenge to
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the FEC’'s factual interpretation of "independent"
versus "coordinated" expenditures). Nevertheless,
unless the Colorado case is overturned or limited, the

constitutionality of broad definitions of "coordinated
expenditure" will be suspect.

B. Limit Contributions To Organizations That Make
Independent Expenditures for Broadcast Communications

L Require individuals and organizations who are not
currently registered as a political committee to
register as an "independent expenditure committee" when
they spend or receive $1,000 for the purpose of making
independent expenditures.

° For an independent expenditure committee that makes
broadcast expenditures of $10,000 [or some other
threshold amount] in support of or opposition to any
candidate, impose a limit of $1,000 (the
maximum amount applicable to candidates) on
contributions to the independent expenditure committee.

Constitutional Appraisal: Although Buckley v. Valeo,
424 U.S. 1 (1976) rejected a monetary cap on
independent expenditures, the Court upheld contribution
limits as constitutionally valid. Accordingly, this
proposal might survive Buckley v. Valeo.

C. Require More Stringent Disclosure

L Any expenditure for an express advocacy communication
made within 30 days of an election must be
reported within 72 hours of the broadcast or public
dissemination of the communication.
(See similar provision of S.25/McCain-Feingold,
requiring 24 hour disclosure within 20 days of an
election for independent expenditures of $10,000 or

more.)

L Require the FEC to notify a candidate mentioned in
an independent expenditure when the total spent on the
communication reaches a certain dollar amount. (See
Clean Congress Act, 104th Congress) triggering amount
is $25,000.)

Constitutional Appraisal: Under Buckley, these disclosure
requirements should be upheld.




Lt
/ Lisa Brown

I

IS 2 S You we we¥

Jodha— v~y e
MWy —

T \eare s e U‘M

ve o\l amd AP eved

Ao B 59\('0 QrdS 8’




. Advisory Committee on Public Interest Obligations
of Digital Television Broadcasters

"Leslie Moonves Dr. Norman Ornstein

CBS Television American Enterprise Institute
Co-Chairs

January 15, 1998

The President
The White House
Washington, DC 20500

Dear Mr. President;

As you know, by Executive Order No. 13038 (March 11, 1997), you established the
Advisory Committee on Public Interest Obligations of Digital Television Broadcasters, and
directed that the Advisory Committee report to the Vice President on the public interest
obligations digital television broadcasters should assume. Under Section 2 of the Executive
Order, this report is to be submitted on or before June 1, 1998.

As you also are aware, more than seven months elapsed between issuance of the Executive
Order and appointment of members to the Advisory Committee. As the Advisory
Committee began its work at a meeting on October 22, 1997, there was general agreement
among the members that adherence to the June 1, 1998, deadline would not afford the
Advisory Committee sufficient time to gather necessary information, consider that

information, deliberate on possible conclusions, and prepare the required report to the Vice
President.

We therefore respectfully request that the deadline for submission of the Advisory
Committee’s report be extended until October 1, 1998.

Very sraly v urs,

b I

Leslie Moonves : Norman J. Ornstein
Co-Chair Co-Chair

cC The Honorable Al Gore
Vice President of the United States

The Honorable Larry Irving
Assistant Secretary of Commerce for Communications and Information

Secretariat:
Karen Edwards Anne Stauffer
Designated Federal Officer Committee Liaison Officer
Room 4716: National Telecommunications and Information Administration: US Department of Commerce: Washington, DC 20230
Tel: 202-482-8056: Fax: 202-482-8058




® Paul J. Weinstein Jr.

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Thomas L. Freedman/OPD/EOP

cc: William P. Marshall/WHO/EQOP, Peter G. Jacoby/WHQO/EOP
Subject: REVISED statement on soft $$$ - rahm hasn't commented, but he won't care .. go for it

Waldman decided we needed to release this today since AP had a blurb on the proposed FEC rule
this morning. He has sent it over Lockhart. It is a revision of the one | did.yesterday. Somewhat
shorter but still to the point.

---------------------- Forwarded by Paul J. Weinstein Jr./OPD/EOP on 02/03/98 02:48 PM ----=-=+---mmmmmoonoameeee

A

,&,3" Michael Waldman
o 02/03/98 02:46:20 PM

Record Type: Record

To: Joseph P. Lockhart/WHO/EQOP, Elizabeth R. Newman/WHQ/EQOP

cc: Michelle Crisci/WHO/EOP, Paul J. Weinstein Jr./OPD/EQOP
Subject: REVISED statement on soft $$$ - rahm hasn't commented, but he won't care .. go for it

‘| strongly support action to end the soft money system raised by both political parties. That is why
last year | asked the Federal Election Commission to ban soft money, under its current legal
authority. | am very pleased that the agency's general counsel has proposed a new rule
prohibiting national parties from raising soft money. Now | ask the members of the Commission to
step up to their responsibility and act, within their legal authority, to end soft money.
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Fr: B}ll Marshall \ Pl //.Z%/Lﬂj
Lisa Brown \ \ 7
Janis Crum \\\- e
Re: 1Issue Advocacy and Independent Expenditure Regulatory
Options
ISSUE ADVOCACY
I. Definition
Issue advocacy is the most highly protected form of
political speech under the First Amendment. It is
defined as a communication which does not "in
express terms advocate the election or defeat of a clearly
identified candidate."
Only communications that contain such express advocacy are
currently regulated under the Federal Election Campaign Act.
II. Current Requlation of Issue Advocacy
None. Issue ads are subject to neither disclosure nor
contribution limitations under the current regulatory
scheme.
I1I. Regulatory Options

A, Narrow the Definition of Communications Which Qualify
as Issue Advocacy By Expanding the Definition of
Express Advocacy.

° Redefine express advocacy to include
communications which, "when taken as a whole and
with limited reference to external events, such as
the proximity to the election, could only be
interpreted by a reasonable person as advocating
the election or defeat of one or more clearly
identified candidate(s)." (11 CFR 100.22; FEC v.
Furgatch, 807 F.2d 857 (9th Cir. 1987.)



Redefine express advocacy to include
communications which: (1) contain the name of a
candidate and (2) are printed or broadcast within
30 days of an election.

Include communications that contain the name of a
candidate for elective office and are printed or
broadcast within 30 days of an election, where the
"intent i1s to advocate the election or defeat of
the named candidate, as shown by one or more
factors such as a statement or action by the
person making the communication, the targeting or
placement of the communication, or other devices
intended to influence the outcome of an election."
(H.R. 493, 104th Congress Reps. Shays/Meehan bill)

Constitutional Appraisal: Circuit courts are
split as to the constitutionality of expansive
definitions of express advocacy. (See, Furgatch,
supra; ME Right to Life Cmtee v. FEC, 98 F.3d 1
(lst Cir. 1996.) The Supreme Court has not
resolved the issue. Because of the core First
Amendment interests at stake, the Court may be
reluctant to uphold broad language.

Mandate Disclosure for Broadcast Communications of
Issue Ads

Require disclosure of the source(s) of funding for
the communication.

Where an issue ad is funded by an organization,
association, for-profit or non-profit corporation,
require disclosure of the five [or more] largest
contributors to that organization, association or
corporation.

Where an issue ad is funded by contributions to an
organization specifically earmarked for issue ads,
require disclosure of the names of the five [or
more] individuals making the largest monetary
contributions for funding the ad.

Where an issue ad is funded by an organization,
require disclosure of major contributors to that
organization who donated [$500] or more (i.e., set
a threshold dollar amount for persons whose
contributions must be disclosed) .
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Constitutional Appraisal: McIntyre v. OH Elections
Commission, 514 U.S. 334 (1995) held that a state could
not require disclosure of the author of a leaflet. The
Court left open the question of whether disclosure
would be permitted in the broadcast context. The First
Amendment will require an exception from disclosure for
unpopular organizations which can demonstrate that
disclosure of contributors will threaten the
organization’s existence. Brown v. Socialist Worker's
Party, 459 U.S. 87 (1982) (holding that the Socialist
Workers Party was exempt from campaign disclosure
requirements) .

C. Require Disclaimers for Broadcast Issue Ads
° Require a continuous printed disclaimer stating
that the advertisement is not authorized by a
candidate and naming the group responsible for it.

INDEPENDENT EXPENDITURES

Definition

An independent expenditure is a communication that

expressly advocates the election or defeat of a clearly
identified candidate, but which is made independently of any
candidate’s campaign.

Independent expenditures cannot be "made with the
cooperation or with the prior consent of, or in consultation
with, or at the request or suggestion of, a candidate or any
agent or authorized committee of such candidate." 2 U.S.C.
431(17); 11 CFR '109.1(a).

Expenditures found to be "coordinated" with a candidate’s
campaign are considered contributions to that candidate, and

are subjected to candidate contribution limits.

Current Requlation of Independent Expenditures

° Individuals who make contributions to political
committees (i.e., PACs) are limited to giving $5,000,
regardless of whether the committee makes independent
expenditures.

° However, current law imposes no limits on individuals

who make independent expenditures, even if an
individual has contributed the maximum amount to a
political committee allowed under the statute.

° FECA requires PACs, multi-candidate committees,
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political parties and candidate committees to disclose
independent expenditures that aggregate over $200 a
year.

Any independent expenditure of $1,000 or more which is
made after the 20th day, but more than 24 hours before
the day of an election must be reported within 24 hours
after the independent expenditure is made. Individuals
who spend $250 on independent expenditures must

disclose to the FEC at the end of the reporting period.

Requlatory Options

A.

Expand the Definition of "Coordinated Expenditure"

Create a presumption that any express advocacy
expenditure by a past or present donor is conclusively
deemed "coordinated." Such coordinated expenditures

would be subject to applicable candidate contribution
limits.

Impose this "presumption of coordination" on
organizations and individuals registered as lobbyists;
or, more specifically, on individuals and
organizations that have lobbied a particular
officeholder in the past.

Impose the "presumption of coordination" on volunteers
who are integrally linked (and who have direct

knowledge of message and strategy) to the candidate’s
campaign.

McCain/Feingold (S.25) provision: Defines "in
coordination with a candidate" as: "A payment made by a
person based on information about a candidate’s plans,
projects, or needs provided to the person making the
payment by the candidate or the candidate’s agent who
provides the information with the intent that the
payment be made."

The bill also defines "coordinated" to
include payments made by a person who has served in any
formal policy making or advisory position with the
candidate’s campaign or has participated in formal
strategic or policymaking discussion in the same
election cycle in which the payment is made.

Constitutional Appraisal: Limits on independent
expenditures have been rejected by the Supreme Court,
albeit in very fact-specific circumstances. See,
Colorado Republican Federal Campaign Committee v. FEC,
518 U.S. --, 135 L.Ed.2d 795, 801-803 (1996) (noting
that the case represented an as-applied challenge to
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the FEC’s factual interpretation of "independent"
versus "coordinated" expenditures). Nevertheless,
unless the Colcocrado case 1is overturned or limited, the
constitutionality of broad definitions of "coordinated
expenditure" will be suspect.

B. Limit Contributions To Organizations That Make
Independent Expenditures for Broadcast Communications

° Require individuals and organizations who are not
currently registered as a political committee to
register as an "independent expenditure committee" when
they spend or receive $1,000 for the purpose of making
independent expenditures.

® For an independent expenditure committee that makes
broadcast expenditures of $10,000 [or some other
threshold amount] in support of or opposition to any
candidate, impose a limit of $1,000 (the
maximum amount applicable to candidates) on
contributions to the independent expenditure committee.

Constitutional Appraisal: Although Buckley v. Valeo,
424 U.S. 1 (1976) rejected a monetary cap on
independent expenditures, the Court upheld contribution
limits as constitutionally valid. Accordingly, this
proposal might survive Buckley v. Valeo.

C. Require More Stringent Disclosure

° Any expenditure for an express advocacy communication
made within 30 days of an election must be
reported within 72 hours of the broadcast or public
dissemination of the communication.
(See similar provision of S.25/McCain-Feingold,
requiring 24 hour disclosure within 20 days of an
election for independent expenditures of $10,000 or

more. )

L Require the FEC to notify a candidate mentioned in
an independent expenditure when the total spent on the
communication reaches a certain dollar amount. (See
Clean Congress Act, 104th Congress) triggering amount
is $25,000.)

Constitutional Appraisal:  Under Buckley, these disclosure
requirements should be upheld.
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Office of the Chairman

PERSONAL AND CONFIDENTIAL

To: b&v\, Time:

Fax:

From: Ko«wv

Date:

Fax: (202) 418-2801
Phone: _ (202) 418-1000

Message: m e W, ‘Gﬂ\/‘v\ %\BWbl()
+ phiers, o & Vleww .

* This cover sheet is Page . of pages.

The information contained in this facsimile message is privileged and confidencal infonnation intended only for the use of the
intended recipient numed above. If you are nat the intended recipient, you are hereby notificd thut any copying of tiis
communicagon or disscmination or distribugon of it to anyone other than the intended recipient is sricdy prohibited. If you have
received this communication in error, please immediately nodfy us by telephone and destroy the onginal message. Thank you.
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Congress of the Hinted Stateg
TWashingtan. DL 20515

Mareh 27, 1997

Tha Honorable Read E. Burdc
Chairzan

Faderal Carmunicationg Commission
1919 M Screet, NW

Washington, DC 20554

Deay Chairman Hundt:

We are writing because we believe an important oppertunity
exists for the Federal Commmnicationg Commianion (PCC) to impraove
dramatically our troubled system of financing elecrions.

It is clear that the 1996 slections were the most expencive
in aistory. The Washington Post repaorte that the estimated total
ccat of chese recent elections wam a record-breaking $2.7
billlion. Such sums require candidates ToO spend toca much cime
raising money, and distort our political System.

A significant share of gkyrocketing campaigm expenditures is
devoted to the purchase of advertising time on television and
other media. IC i3 edgtimated that an all-time high of $50C0
million was spent in 1996 just on televised pelitical
advertising. In order to compare, candidates have to buy air
time to maka their views known. We need a healthy debate in cur
political system g6 that voters can make informed choicas when
chey select represdentatives, but wa must ensure that thig
digcourse is not at a prica so high that it undermines our system
of government.

Talevision broadcasters have undertaken limited but
promising efforts to offer free air time to candidaces. Free air
time reduceg campaiqn <osts and provides the public with '
necessary informacion. It alse can lead to a more in-.depth
exposition ¢f an office-seeker's views if segments longer than
tradicional campaign commercials are made available, ags has beon
the case in some contributicns of air time to date. In additionm,
if free air time ig given with a proviso that candidaces .must
appear in the ads thamselves we could improve tha level of
political discourse, increagse accountability, and reduce much of
the negacive advartising that permeates cur airwaves during
elections, increaases voter cynicism, and suppresses vater
gurnour.

We applaud the genszoug contriburicong of air time
broadcascters have made 3o far, but moere could be done. The FCC
could vastly improve political debare and reduce the cost of
electicns by offering an incentive to broadcasters to provide
candidareg with free air tima during electicns.

T U RCTILED Pasen:
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FCC Crairman Hunde
March 27, 1887
fage 2

it is our understandiag that the FCC is about to provide
additioznal svectrum allocations worth billions of dollars co
nroadcasters for the purpcse of developing digital breadcast
capabilities. Our ailrwaves are a scarce public ccmmodity that
have been and should continue to be licensed for private uss only
under caeartain conditions. Before any additional spectrum is
provided, we urge that you r i commitment from
broadcaste & 2 ai icanc amount of free alr Lime to
candidites in all futura elections. We believe that asking for
EUCH A CiviC COMMICInENnt ta i1mprove our camfaign finance gystem i3
a reasconable requirement kefore making avallable profitable new
portions of the comvmunications gpectrum.

We urge you tc condicion additiocnal spactrum allocations on
the provigion of free air time to candidaces and thank you for
your consideration in cthig marcter.

Dk )L

Sincerely,

Rosa L. DaXauro
M

P. Kennedy I

Ronald V. Dellums wap
Mamber of Congress

Member cf Congress

L;;g C. Woolsey ~J Eleanor Holmes Norton

‘Member of Congress Member of Congress
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7CC Chairman Hundt
March 27, 1957

page 3

Nancy Peldsi
Member of Congress

Y-y

hn F. Tierney
ember of Congr

WILLIAM KENNARD

—— —

lad,

Carol B Maloney
Maxber of Congress
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Congress of the nited States
Pouse of Representatives
SHachingtont. B™.L. 20515

April 4, 1997

Hon. William Jefferson Cluton
President of the United States
The Whitc House

1600 Pennsylvania Aveaue, NW
Washington, DC 20200

Dear Mr. President:

As newly elezi=d Representauves, we commend vou for proposing last week that brosdeasters be
required to provide frez air time for all qualified federal candidates. This single step will go a loog wav
toward reducing the endless money chase in which most of us were engaged last fall. The two major
bipartisan campaign “inance reform bills in the Housc and Senate, McCain-Feingold and Shays-Meshan,
pravide for free or reduced-rate access 10 the public airwaves. The FCC's adoption of the “fres air ame”
proposal would sigruficantly advance the cause of genuine. bipatisan reform. And Chairman Reed Hundt
has stated the TCC has “the power and the precedent and the procedure” to require free alr time acw.

We urge vou 1o follow through on this proposal. Specufically, we urge you o use your authority o
15k the Federal Communications Comumussion to unpose :his requirement on al] breadeas: liceasz holders --

radio as well as television.

Chawr—an Eundrt 2as noted that if broadeasters were made 0 set aside even “a tny racaon of thewr
self-cromouon time IZr stamp ume for candicates.”’ tus would graatly myurmi2e the problems indereat \n the

curreat svstem.

Walter Cronkite has supported vour proposal. calling it part of tac ~spligauons that go with the
privijege” granted 1o Lsers of our sinvaves. Conmary to the conteauons of the Naoenal Associadoa of
Broadcasters and other incusTy opponcnis, \we pelicve vou are on solid legal and constitugcasl ground. [t's
ume :har those who are hoiders of federally granted franchises and who make handsome protits using the
specTrum recognize And appreciile that the American people arc the setual owners of the urwaves. The
concepr of free public access o the specrum 1s hardlv radical: Japan and Europe have long required it

\Ve recogruze shat forging 3 biparusanship approscd to campaign r=form will not be asy. Whule we

are oot ail agre=d on the Sestmeans that ead. we are unanimous i the view that caster aceess (0 the puplic

airwaves will be a sigzusicant step forward
We hope vou continue to use the power of vour office to rally public support for the FCC's adopuon
of this refofm and pleage our continued suoporn for tus ejfort

Sincc::iy_. l O

. /

el Loimx. wesMme¥ g Tei Coing M. Cansuan-oresn
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May 8, 1997

The Honorable Reed E. Hundt
Chairman

Federal Communications Comnmission
N, 1919 M Street, NW

Washington, D.C. 20554

Dear Chairman Hundt:

Thank you for your letter of April 30, 1997 regarding the Commission’s recent action on
Digital Television (DTV) licenses and its intent to issue a future Notice with regard to free air
time for political candidates. Iam encouraged by the leadership that you and the Commission
have shown in this area, and I look forward to meeting with you next week 1o discuss this issue
further. Because we have not previously discussed my own legislation, I thought it might be
useful at this point to outline for you my proposal with regard to free television time, so that you
might have the opportunity to consider it in advance of our meeting.

As you may know, I have introduced a bill, the Faimess in Political Adverdsing Act, HR.
84, which would amend the Communications Act of 1934 to condition the renewal of television
broadcast station licenses on making available free broadcast time foc political advertising. A
candidate would qualify for ime under the Act if the candidate's party, in the most recent
statewide or national election, received more than two percent of the vote. The bill provides for
an equal amount of time to each qualified candidate.

However, it makes little sense to provide frec time for political communication if it winds
up discouraging citizens from voting. Unfortunately, much paid political advertising on television
does exactly that. In most antack ads, the candidate paying for the ad does not cven appear. That
format lessens accountability, encourages voter cynicism, allows for distortion of facts, and
ultimately reduces voter turnout.

That is why my bill includes a requirement that candidates who accept frea time must use
that time to air unedited segments in which they speak directly into the camera. In my view, this
is the most essential provision in my legislation, and any system of providing free time to
candidares that does not include an on-screen requirement like this is simply not worth doing.

PRINTEO ON 100% RECYCLESD PAPRA
-
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The format requirement is not designed to impede creativity in political campaigns or
political advertising. In fact, it places no restrictions whatsoever on what the candidate says or
does within that time: he can sull attack his opponent -- but if he does, at least it will be clear to
the voters who is making the artack. As you may know, Paul Taylor has included a similar format
requirement :n his proposal for a national political tirme bank. In addition, in a recent column '
reflecting on the British eiections, David Broder observed, “(I)f American broadcasters are
ordered 1o give free time to candidates for federal office, the candidates themselves should be
required to deliver the message. .” (Washington Post, May 7, 1997).

Research indicates that many voters are confused by today’s negative ads. The voters
often do not recognize that it is the opponent who is running the negative ad and therefore do not
judge the content of the ad in that context. And campaign consultants deliberately take advantage
of that confusion. They make ads seem like unbiased news bulletins. Or they use “man in the
ctreet” reactions to their distorted charges to reinforce the voter’s own reactians (o the charges.

The broadcast lobby is fond of opposing proposals like these by suggesting thet candidate

on-screen requirements somehow violate a candidate’s First Amendment free speech rights.
Nothing could be further from the truth. Candidates would not be required to accept free time
under my bill; their acceptance of the time would be strictly voluntary, and candidates would be
free to purchase as much time as they like outside the confines of my bill. However, if they did
choose to accept free time, they would have to abide by the bill’s prescriptions regarding how that
time could be used. Voluntary acceptance of restrictions like this have been upheld by the '
Supreme Court in other contexts. Moreover, 1 believe that requiring candidates to communicate

oN, their message directly to the voters is actually the ultimate form of free speech, allowing citizens

' access to candidates and their views unfiltered.

The bill’s requirement for direct candidate communication is designed to encourage
substance over sound-bites, and to strengthen the link berween candidates and voters by ensuring
that candidates are the communicators of their own messages. In the long run, campaigns
emphasizing direct candidate communicarion and de-emphasizing negative ads will attract more
citizens 1o our political process, rather than driving them away as is now the case.

As the Commission considers placing new public interest obligations on broadcasters, I
urge you to consider my proposal. Again, I look forward 10 meeting with you next week to
discuss this issue further.

- Sincerely,

.

Louise M. Slaughter
o~ Member of Congress
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Caongress of the Tnited States
Wasghington, BE 20515

..Tune 4, 1997

Chairman Reed E. Hundt
Commissioner James H. Quello
Commissioner Rachelle B. Chong
Commissioner Susan Ness

Federsl Communications Commission
1919 M Street, NW

Washington, DC 20554

Dear Chairman Hundt and Conunissioners:

In April, the Federal Communications Commission (FCC) awarded billions of dollars
worth of spectrum rights to broadcasters for the purpose of developing Digital Television (DTV).
But in its Fifth Report and Order setting forth DTV license and service rules, the FCC did not
specify how or whether broadcasters’ public interest obligations should be reconceptualized in
light of broadcasters’' new digital spectrum rights. Instead, the Commussion stated its intention to
issue & Notice that would afford an opportunity for all interested parties to comsment on the
appropriate nature and scope of specific public interest obligations in a digital age. We now
request that the FCC issue this Notice.

As the FCC itself stated in its Fifth Report and Order, current rules imposing existing
public interest obligations on broadcast licensees originate in the statutory mandate that
broadcasters serve the “public interest.” These public interest obligations include the
requirements that broadcasters must provide “reasonable access” to candidates for federal elective
office and must afford “cqual oppontunities” to candidates for any public office.

Naw, with the granting of the exclusive privilege of new DTV rights and the new revenue
sources that these licenses will apen up for broadcasters, it is appropriate for the FCC to seize this

* opportunity and open the question of what additional public interest responsibilities should come

with Broadcasters’ expanded rights. In particular, we urge that a major focus of the FCC's
inquiry be the proposals for licensees to provide free broadcast air time to candidates, as
advocated by Members of Congress, broadcast executives like Rupert Murdoch and Barry Diller,
and respected public figures such as Walter Cronkitc and David Broder.

Accordingly, we, the undersigned Members of Cangress, request that the Comymission
commence proceedings at the earliest possible datc to explore new public interest duties of
broadcast licensess. Commencing a full and open public debate on these duties, particularly with
respect 1o free time proposals, will fulfill the promise that the FCC made in its Fifth Report and
Order.. Moreaver, it is the best way for the Commission to live up to its own statutory duty, as
mandated by Congress, to serve the public interest.

Free time proposals deserve the Commission’s prompt consideration and :f.hould be
included as part of an FCC inquiry regarding broadcasters’ public interest obligations. Therefore,
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we request your suppont Sor letting the inquiry process go forward immediately, so that the
American people have a meaningful opportunity to make their voices heard on this important
sue.

Thank you for your consideration. We look forward to your response.

-Sincerely, ' . _
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LIST OF SIGNATORIES TO JUNE 4, 1997 SLAUGHTER LETTER TO FCC

Louise Slaughter (D-NY)
David Bonior (D-MI)
Ron Dellums (D-CA)
Marcy Kaprur (D-OH)
Carolyn Maloney (D-NY)

Eleanor Holmes Norton (D-DC)

Ron Kind (D-WI)

Pat Danner (D-MQ)
Maurice Hinchey (D-NY)
Bamney Frank (D-MA)
Bill Lipinski (D-IL)
Bill Hefner (D-NC)
Pete Stark (D-CA)
Bemie Sanders (I-VT)
George Brown (D-CA)
Peter DcFazio (D-OR)
Rosa DeLauro (D-CT)
Eva Clayton (D-NC)

- Bob Filner (D-CA)
Marge Roukema (R-NI)
David Skaggs (D-CO)
Nick Lampson (D-TX)
Eni Faleomavaega (D-AS)
Vic Fazio (D-CA)

Jim Clybum (D-SC)
Mike Doyle (D-PA)
Robent Weygand (D-RI)
Sander Levin (D-MI)
John Lewis (D-GA)
Charlie Rangel (D-NY)
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Congress of the United States
THouse of Representatibes
ashington, B.E. 20513

July 7. 1997

Chairman Re2d E Hundt

Commissioner James H Quello

Commissioner Rachelle B Chong
ommissioner Susan vess

Feceral Communications Commission

{919 M Srraar. NV

Wzshington, DC 20354

Dear Chairmizn Hundrt and Commussionars.

\lemzers of Congress. including many of the undersigned. recently wrote the Commussion
r stronyg concern rhat the Digital Television DTV licenses awarced in Apri siould
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can be incr2ased 10 De commensurate with expanded DTV benefits. They include: an incr
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adcaster public interest obligations
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Senice Announcements. expanded educational programring for children. free

rogramming requirements. It has also been

suggested that the C ommission set forth a menu of public service obligations from which

broadcasters could select one or more to fuinl}

their duty

In particular. weurge ‘hat one key focus of the proceedings be the many proposal

licensees provide frez or reduced-cost broadca
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