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States Plan Assorted Uses for Tobacco Settlement

By GOrRbON FAIRCLOUGH

Staff Reporter of Tk WALL STREST JOURNAL

As stites begin to divvy up the windfall
nrom last year's huge tobacco settlement,
only a handful have decided to set aside ¢
significant portion of the money for antj
smoking campaigns. Instead, many are giy-
ing priority toother concerns, ranging from
road paving to education and health care.

\When it comes to spending their shares
of the $206 billion tobacco settlement,
politicians have found plenty of good
causes. Michigan wants to support college
scholarships and research at local univer-
sities. Conneeticut plins to cat taxes, while
North Dakota wants to pay for flood-con-
trol projects.

While such plans wouldn’t squander the
noney, they anger some antitobacco ac-
tivists. “We fought this battle to protect
kids, improve the public health and reduce
. tobacco consumption,’’ says Mike Moore,
attorney general of Mississippi, a leader in
the states’ antitobacco fight. “'It will he a
hollow victory indeed if the proceeds aren’t
spent on what the fight was about.”

Under the settlement reached in No-
vember with the nation’s four targest ciga-
rette companies, states are scheduled to
start receiving the first payments no later
than.June. Forty-six states that had sued to
recoup medical costs for people with smok-
ing-related illnesses will receive payments
under the agreement with Philip Morris
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Cos., R.J. Reynolds Tohacco Holdings Inc.,
British American Tohacco PLC's Brown &
Williamson unit and Loews Corp.'s Loril-
lard subsidiary. Four states, Mississippi,
Texas, Florida and Minnesota, had
reached earlier agreements with the indus-
try on their own, and already are receiving
money from tobacco makers.

Of 26 states that were part of the No-
vember agreement and have taken action
on initial settlement payments, only five—
Hawaii, Maryland, Vermont, New Jersey
and Washington—have earmarked a sig-
nificant portion for antismoking pro-
grams, according to the Campaign for To-
bacco-Free Kids, a Washington, D.C., anti-
tobacco advocacy group, and the American

Heart Assoclation. -

The groups, in a survey to be released
today, say 10 other states have dedicated
smaller sinns~—less than one-third of the
amount suggested by the U.S. Centers for
Disease Control and Prevention. The CDC
says states, depending on their size, should
spend between $5 and $20 per capita annu-
ally to implement effective tobacco-control
programs. :

Of the 26 states in the accord taking ac-
tion, only Maryland and Vermont plan to
spend enough to meet those funding guide-
lines, the antismoking group said. Wash-
ington state could also reach the target, de-
pending on how rapidly it spends antito-
bacco funds, the group said. Minnesota and
Mississippi, which weren't participants in
the multistate agreement, aiso ieet the
CDC target, according to the group. ’

The remaining 11 states of the 26 in the
study have decided either to spend no set-
tlement money on tobacco control or will put
the money into funds for possible future use
in antismoking efforts, the group says.

The multistate settiement doesn't place
any requirements on how states actually
use their proceeds.

The National Conference on State [.eg-
islatures says final decisions on how to
spend most of the settlement money have
yet to be made by states. Antismoking and
public-health activists say they are gear-
ing up for a lobbying drive to persuade law-
makers in more states to bolster tobacco-

. control programs.

Even tobacco companies say they favor
more state spending to stop underage
smoking. ““We certainly hope the states
will devote a significant portion of their
settlement funds to youth nonsmoking pro-
grams,’ said Jan Smith, a spokeswoman
for R.J. Reynolds. '“This was a major rea-
son for being for the settlement.”*

Comprehensive tobacco-control  pro-
grams have succeeded in reducing tobacco
use. The CDC points to a 20% drop in per-
capita tohacco consumption in Massachu-
setts between 1992, when the state raised
tobacco taxes and funded a statewide
mass-media antismoking campaign, and
1996. California, which has an aggressive
antismoking program also using state
funding, saw per-capita consumption fall
16 over the period.
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California Proposition

On Gambling Struck Down
By a WaLL STREET Jounnal. Staff Reporter

SAN FRANCISCO-The California
Supreme Court struck down a 1998 ballot
initiative to expand legalized gambling
at Indian casinos in California. Proposi-
tion 5, the ballot initiative, had been ap-
proved by 63% of voters, despite an ex-
pensive opposition campaign by the
Nevada casino industry.

According to the 6-1 majority opinion,
the video-gaming terminals and card
games approved by Proposition 5 are too
similar to Nevada and New Jersey casino
games, violating a provision of an earlier
initiative, now part of the state constitu-
tion, that created the California lottery.
An attorney representing tribes who sup-
ported last year’s initiative said they will
consider mounting a year-2000 initiative
to amend the state constitution.



In Boom for Home Drug Tests, One Runs Afoul of FDA

By CHRISTINE B. Wiik1AN
Staff Reporter of THe WALL STt Jounnat.

Back in May, radio psychotherapist Dr. Laura
Schiesinger started steering troubled parent-callers to-
ward a little-known line of instant drug and alcohol tests
cnllg(l First Check. By June, First Check was a paying ad-
vertiser, running a 60-second spot in which a pharmacist
recommended the do-it-yourself kits “when the need to
know .. .is now.”

“Livery time that 60-second spot runs, every [phone)
line we have lights up for 1£ minutes,” says H. Thad Mor-
ris.. president of Worldwide Medicat Corp., First Check's
Irvine, Calif., manufacturer. “It shows us how concerned
parents are.”

The Food and Drug Administration is concerned, too,
and last month asked Worldwide Medica) to pull the ads
from radio, print and television. The First Check drug test
isn't approved for consumer use, and Worldwide Medical
is selling it illegally, the FDA says. The agency sent the
company a letter informing it of “serious regulatory prob-
lems™ with the First Check drug test that could resuit in a
seiztire of invenlory, monetary penalties or a court injunc-
tion against selling the product.

Worldwide Medical is fighting back, challenging the
FDA's authority to regulate a product that is proving to be
astonishingly popular. In the 18 months since introducing
the at-home drug kits, Mr. Morris says, Worldwide Med-
ical has sold one million of them. Since its December 1997
introduction, the product has helped fuel a more than six-
fold increase in the company’s revenue, to $6.5 million
from $1 million, Mr. Morris says.

. First Check is convenient and fast, qualities that make
it both popular with parents and controversial with regula-
tors. Parents need just three drops of their child's urine to
test for the presence of marijuana, cocaine, heroin and
methamphetamines. They get results, on small plastic
panels, in less than 10 minutes: Red lines indicate a nega-
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tive result, and no lines means a positive. Other tests, by
contrast, require a wait of days or weeks for results from an
outside laboratory.

Since June, Kmart Corp. has been selling First-Check
tests, which range in price from $9.99 for the marijuana kit
to $24.99 for marijuana, cocaine, methamphetamines and
heroin. Spokeswoman Mary Lorencz says sales are strong.
“Until there's some ruling that it can no longer be sold,
we'll continue to carry it,” she says.

According to FDA regulations, any at-home drug test
that gives immediate results is a medical device and re-
quires clearance, just as other devices do. The agency says
Worldwide Medical hasn’t adequately tested the First
Check kit in home conditions. Worldwide Medical takes the
position that its kits provide only “preliminary” results
and that the FDA has already approved the technology, the
“underlying paneis.”

Rivals in the fast-growing market for at-home drug
tests complain Worldwide Medical has grabbed an unfair
advantage by skirting the FDA's costly premarket ap-
proval process. “We'd love to do what they’re doing, but
we're following the FDA's rules,” says Bruce Christie,
chief executive of Drug Detection Devices Ltd., a closely
held Georgia distributor of the At Home Drug Test, made
by Phamatech Inc., of San Diego.

Phamatech’s test is one of just a f[ew consumer drug
tests approved by the FDA for home use. It indicates
whether any of five drugs is present in a urine sample: If
some lines are missing from a dip stick, that indicates the
presence of a drug. Consumers must send the sample to a
lab and, within three to seven business days, obtain spe-
cific resuits by calling a confidential, toll-free number. It
costs $29.95.

The FDA approved Phamatech’s home test in October,
and Phamatech says its sales are approaching 100,000
units. “If [the FDA doesn’t] discipline people like World-

wide Medical, I don't know why the rest of
us should toe the line,” Mr. Christie says.

When instant-drug-test kits were intro-
duced about 10 years ago, they raised eye-
brows, mainly for privacy reasons. Some
critics say because they don't involve a
medical prolessional or counselor, they
can be dangerous: Parents are usually
emotionally distraught when they get the
test results. “I fear the average parent
won't know how to react to the informa-
tion,” says Peter Newland, director of the
adolescent division for Phoenix House, a
New York drug-treatment group.

Still, the tests are proving to be popular
with parents of teens. Last year, Gladys
Erwin, an Aliso Viejo, Calif., mother,
asked her 14-year-old son to take a First
Check drug test one night, after he stum-
bled in late with bloodshot eyes. The re-
sults were positive. During months of out-
patient counseling and stays in the hospi-
tal, Ms. Erwin says, she continued to spot-
check him with First Check tests, following
up with more-expensive lab testing when-
ever results were positive. At various
points, he tested positive for cocaine,
methamphetamines and marijuana. Now
the boy, at 15, is being treated at a long-
term-treatment facility out of state.

Ms. Erwin says the First Check tests
were an “essential tool” on the road to
treatment for her son. “You can’'truntoa
fab at one in the morning,” she says.

The FDA has approved hundreds of in-
stant drug tests for use by teachers, police
officers, counselors and other profession-
als. But FDA regulations forbid companies
to market the same technology to con-
sumers without further review, spokes-
woman Sharon Snider says.

The FDA makes an important distinc-
tion between “collection” kits, in which
parents send a hair or urine sample to a lab
for processing and learn the result by

phone, and “screening"” kits, which give an
instant reading. Collection kits are exempt
from premarket testing, meaning compa-
nies are free to market them to consumers;
screening tests aren't.

Worldwide Medical's attorney, Larry
Pilot, says the First Check kit doesn't offer
a precise diagnosis and therefore shouldn’t
be classified as a medical device. He also
argues that the “underlying technology”—
the white panels—has already been ap-
proved by the FDA.

Steven Gutman, director of the FDA's
division of clinical laboratory devices, says
Worldwide Medical has been “disingenu-
ous” in its dealings with the FDA and on its
product labeling. He says the 1abel doesn't
include enough information about false
positive readings and what steps parents
should take in the event of a positive result.

Mr. Morris says the First Check theory
is simple: “By the time you mail a sample
to a lab, your child could be dead,” he says.
“You need to make decisions right now. . ..
We get hundreds of requests for our prod-
uct each week —and hundreds of calls say-
ing thank you.”

In 1998, 54% of high-school seniors re-
ported having taken an illegal drug at least
once, according to an annual study con-
ducted by the University of Michigan. The
recent rise in drug abuse, especially of
hervin, among affluent white teens has
sent the at-home-test market soaring.

David Moore, a Lake Forest, Calif., sin-
gle father, says both his teenage children
took the First Check test at his request. His
17-year-old son was indignant, Mr. Moore
says, but the results were negative. Now,
he says, they talk freely about drugs. “I
am an old-school parent. I believe you
have to question your Kids,” Mr. Moore
says. He keeps two of the kits on his
kitchen counter all the time, he says. “This
test really works as a deterrent against
drug use.”
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