PHOTOCOPY
- PRESERVATION

poday SOIN-—2WE)




U.S. Department of Justice

Federal Bureau of Investigation
Criminal Justice Information Services Division

National Instant Criminal
Background Check System (NICS)

N Operations Report
(November 30, 1998 - December 31, 1999)



(This page intentionally left blank.)

NICS Operations Report March 1, 2000

i



EXECUTIVE SUMMARY

In November 1993, the Brady Handgun Violence Prevention Act of 1994 (Brady Act)
was signed into law, requiring Federal Firearms Licensees (FFLs) to request background checks
on individuals attempting to purchase a firearm. The permanent provisions of the Brady Act,
which went into effect on November 30, 1998, required the Attorney General to establish the
National Instant Criminal Background Check System (NICS) that any FFL may contact for
information to be supplied immediately as to whether the receipt of a firearm by a prospective
transferee would violate federal or state law. | :

In its first 13 months of operation,! November 30, 1998, through December 31, 1999, the
NICS has proven to be a highly effective system processing over 10 million inquiries. Each
NICS background check includes automated searches of approximately 35 million criminal
records, over 500,000 records on wanted persons, over 200,000 subjects of protective/restraining
orders, and over one million records on other prohibited persons. Since its establishment, the
NICS has ensured the timely transfer of firearms to individuals who are not specifically
prohibited under federal law, while denying transfers to more than an estimated 179,000 felons,
fugitives, and other prohibited persons.

In many ways, the NICS represents a partnership among the Federal Bureau of
Investigation (FBI), the Bureau of Alcohol, Tobacco and Firearms (ATF), and local, state, and
other federal agencies. For example, the FBI worked together with ATF and local and state law
enforcement to design the NICS. State and federal agencies contribute records on disqualified
- persons for inclusion in the NICS. States may serve as points of contact (POCs) to support their
FFLs in conducting NICS checks. Among the most significant examples of this partnership is
that in addition to preventing more than 2,400 wanted persons from purchasing firearms, the
FBI's NICS examiners have actively contacted local, state, and federal law enforcement agencies
to provide information that has resulted in the apprehension of many of these fugitives from
justice.

!Note: This NICS operations report covers the period of November 30, 1998, through
December 31, 1999, and updates the statistical information in the seven month report released on
September 9, 1999. Future reports will be published annually and will encompass transactions
on a calendar year (January-December) basis.
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BACKGROUND OF THE NICS

Situation Before the Brady Handgun Violence Prevention Act

Since the passage of the Gun Control Act in 1968, certain individuals, such as convicted
felons, have been prohibited from possessing firearms under federal law. Until the passage of
the Brady Act in 1993, however, there was no mechanism to prevent these individuals from
obtaining firearms. Firearms were sold, even by FFLs, on an honor system. Virtually the only
recourse that federal law enforcement had against felons and other prohibited people who sought
to purchase firearms was to prosecute them after they gained illegal possession of the firearm.

Brady Act Requires Background Checks °

The Brady Act put an end to the honor system by requiring background checks on
firearms purchasers buying firearms from FFLs. The Brady Act called for implementation in
two phases: from February 28, 1994, until November 30, 1998, the rules of Interim Brady
applied; since November 30, 1998, the provisions of Permanent Brady have been in place.
During the Interim Brady phase, the Brady Act applied only to handgun sales, and background
checks were conducted by local and state law enforcement. During this time, there was no
centralized mechanism for firearms background checks, and the Brady Act relied on the
willingness of local sheriffs and other state law enforcement officials to do the background
checks. Under Interim Brady, law enforcement officials had up to a maximum of five business
days to complete background checks. The Interim Brady system was extremely effective,
preventing over 310,000 felons, fugitives, and other prohibited persons from getting handguns.

Brady Act Requires a National System for Conducting Instant Background Checks

The Brady Act also required the Attorney General to develop within five years a national
system for conducting criminal background checks instantly. The Brady Act requires that the
national system, the NICS, be utilized by any FFL to determine whether a prospective firearms
transfer would violate federal or state laws.

Local and State Qﬂ'icials Assist the FBI in Designing the NICS

To ensure that the national system required by the Brady Act would meet the needs of
local and state law enforcement, the FBI created the Brady Act Task Group. This group was
composed of representatives from the ATF and state and local officials who assisted the FBI in
identifying the requirements for the NICS and in designing the system. Between 1994 and 1998,
the Brady Act Task Group held formal meetings to provide detailed comments and
recommendations to the FBI's NICS system developers. This task group was instrumental in
preparing the NICS concept of operations.
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The concept called for firearms background checks to include a check of databases at the
state and national levels. When an FFL conducts a NICS check, a name search is conducted for
any matching records in three different databases, managed by the FBI. These include:

. ‘The National Crime Information Center (NCIC), which contains over 500,000
records on wanted persons and over 200,000 subjects of protective/restraining
orders;

. The Interstate Identification Index (III), which contains approximately 35 million

criminal history records; and

. The NICS Index, which contains over one million records of other prohibited
persons, as outlined in the Gun Control Act, such as individuals who have
received dishonorable discharges from the armed services, individuals who have
renounced their citizenship, mental defectives, and illegal/unlawful aliens >

Establishment of the NICS Program Office

On August 1, 1998, the FBI's Criminal Justice Information Services Division established
the NICS Program Office. This entity had the responsibility to closely coordinate the final
stages of the development of NICS and the transition to an operational program. This included
coordinating a multitude of functions and projects such as: staffing; development of a training
manual; training of employees; developing work procedure manuals; documenting state statutes
regarding prohibitive NICS categories; enrollment of FFLs; acquiring space, desks, phones, and
computers; testing computer applications; setting up a management structure; creating reports on
operations; preparing budget estimates; preparing workload projections; and creating and
modifying work schedules.

?During the first year of the NICS operations, records in the NICS Index rose from
approximately 900,000 to over one million. The FBI continues to work to increase records in
this database.
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Coordination of employee input resulted in the creation of the following NICS mission
statement:

To enforce the provisions of the Brady Handgun Violence Prevention Act by utilizing an
effective system to ensure the timely transfer of firearms to individuals who are not
specifically prohibited under federal law and denying the transfer to those who are
prohibited from possessing or receiving such firearms through:

1. effective leadership in the management and operation of the NICS:
2. timely, accurate, and complete responses to NICS background checks; and
3. timely and effective customer service to other local, state, and federal law

enforcement agencies, Federal Firearms Licensees, and other users of NICS.

FBI's Continuing Partnership with the States

The FBI has continued to seek and act upon the advice of local and state law enforcement
in its operation of the NICS. Proven mechanisms are in place for the continual improvement of
NICS operations. For example, regional and national meetings are held semi-annually in which
the FBI provides status reports on the NICS to local, state, and federal advisory groups and
receives recommendations for NICS system and operational enhancements. In addition, the
FBI's NICS Program Office has hosted two NICS State Participant Conferences—one was held
while under the provisions of interim Brady and the other took place after permanent Brady was
implemented. The second conference was held on June 23-24, 1999, during which the FBI
presented briefings and received supportive feedback on the NICS operation to date. Finally, the
FBI incorporated NICS information into its Law Enforcement Online (LEO) program, and, in
conjunction with the Department of Justice (DOYJ), established the NICS Web site
(www fbi.gov/programs/nics/index.htm) to ensure the rapid, continual dissemination of
important new information about the NICS.
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WHAT IS A NICS CHECK AND HOW DOES IT WORK?

Legal Requirements for the NICS Backeround Check

The Brady Act prohibits a FFL from transferring a firearm until the FFL has contacted
the NICS and either the transfer has been allowed or three business days have passed without an
indication from the NICS that the prospective purchaser is prohibited from possessing a firearm.
Once contacted, the NICS is expected to provide information regarding whether the prospective
firearm purchaser is prohibited from possessing a firearm under federal or state law.

Prohibited categories include:

convicted felons and persons under indictment for a felony;

fugitives from justice;

unlawful drug users or drug addicts;

individuals who have been involuntarily committed to a mental institution or
determined to be mentally incompetent;

illegal aliens and legal aliens admitted under a non-immigrant visa;
individuals who have been dishonorably discharged from the military;
persons who have renounced their citizenship,

persons subject to certain domestic violence restraining orders; and

persons convicted of misdemeanor crimes of domestic violence.

bl

O ® NN

Actions Involved in a NICS Check

Applicant Completes Bureau of Alcohol, Tobacco and Firearms (ATF) Form 4473

It has been determined that approximately 15 percent of the licensed dealers account for
80 percent of the NICS transactions. Currently, there are 49,844 type one (gun dealer) and type
two (pawn broker) license holders in the United States and U.S. Territories enrolled with the
NICS Operations Center. The purchaser must provide photo identification to the FFL. The
purchaser and the FFL then complete their respective parts of the ATF Form 4473, known as the
Firearms Transaction Record. The completed ATF Form 4473 contains information such as
name, address, and date of birth, and a certification from the purchaser that he or she is not
prohibited under state or federal law from purchasing or possessing a firearm.
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FFLs Contact the State Law Enforcement Agency Serving as a POC for NICS
Checks

In states that agree to conduct Brady background checks, once the ATF's Form 4473 is
completed, the FFL contacts the state POC for a NICS check. A state POC is a state agency that
agrees to conduct Brady background checks, including NICS checks, on prospective gun
purchasers. In states that have agreed to serve as POCs, FFLs contact the state POC for a Brady
background check rather than contacting the FBI. Currently, 15 states serve as a full POC for
NICS (checks on handguns and long guns) and 11 states serve as partial POC for NICS (states
perform checks for handgun purchases; and FBI processes checks for long gun purchases.) See
Appendix A.

A state POC will access the state’s independent criminal history database as well as the
NICS system. The NICS provides access to millions of criminal history records from all
50 states and the District of Columbia. A state’s database typically contains references not only
to those of the state’s records which are part of the NICS databases, but also to the state’s
records and manual records—including many final dispositions—which are not part of the NICS.
Many states also have access to records about people in the other prohibited categories, such as
people who have been involuntarily committed to a mental institution or are under a domestic
violence restraining order. Through programs such as the National Criminal History
Improvement Program (NCHIP), federal authorities are working to improve NICS access to such
records, but the availability of these records to the states is a very important benefit of state
participation in the system.

In Other States, FFLs Contact the FBI for NICS Checks

In states that have not agreed to serve as state POCs, once the ATF Form 4473 is
completed, the FFL contacts the NICS at the FBI, via a toll free telephone number,’ to request a
background check. (Refer to NICS Operation Workflow Diagram—Appendix B—for overview of
activities described on next several pages.) NICS is available for background checks 17 hours a
day, seven days a week, including holidays (except Thanksgiving and Christmas). The call is
received at one of two call centers located in Moundsville, West Virginia, and Uniontown,
Pennsylvania. )

A call center customer service representative (CSR) enters the buyer's descriptive
information into the NICS computer to initiate a search of the NICS databases. Once this
information is entered and sent to NICS, one of two responses will be returned from

3The NICS Operation Center is currently working to develop an alternative electronic
means by which FFLs might contact the NICS in addition to the telephone.
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NICS-proceed or delay—along with a NICS Transaction Number (NTN) for that particular
transaction.

The call center CSR does not have access to and cannot receive any other information in
the NICS relative to criminal history information, wanted persons information, or any other
NICS Index protected information. Most of the time, the NICS responds immediately with a
proceed response because there is no disqualifying or potentially disqualifying information in the
system. In these instances, the FFL can complete the sale, and the purchaser can leave the gun

store or gun show with the firearm. Sometimes, the NICS identifies disqualifying or potentially
~ disqualifying information in the system and generates a delay response. In these cases, the NICS
will forward the information to the FBI Operations Center where an FBI employee known as a
NICS examiner will review the record to determine whether it is complete, whether it matches
the prospective buyer, and whether it contains disqualifying arrest or disposition information.

NICS Responses to Requests for Background Checks Must be Timely and Accurate

Under the Brady Act, as soon as the NICS is able to determine accurately that there is no
information demonstrating that the buyer is a prohibited person, the gun transfer is allowed to
proceed. This means that there is no federal waiting period. As described in greater detail
below, 72 percent of all prospective gun purchasers are authorized by the NICS to make their
purchase immediately (within approximately 30 seconds on average after information is entered
into NICS). Experience shows that the NICS provides a definitive response (proceed or deny) tor
95 percent of all requests within two hours of receipt of information to search NICS. Only five
percent of prospective purchasers have to wait more than two hours for a NICS response, and
these persons are given their response as soon as the NICS obtains the necessary information. A
purchaser whose NICS check takes more than 24 hours to complete is almost 20 times more
likely to be a prohibited person than the average gun buyer. This process is further illustrated as

follows:
100 Potential
///-"/ Gun Buyers -..‘\"‘-\,..
72 Proceeds
within 28 Delayed
30 seconds
23 Proceeded/Denied within
2 hours (95% ) 5 Delayed
Ultim ately...
A total of 2 denials
for every 100 checks
NICS Operations Report March 1, 2000



RESULTS FROM THE FIRST YEAR OF NICS OPERATIONS

Number of NICS Checks

[n the first 13 months of operation, the NICS completed 10,030,963 background checks.
Of these, 5,044,574 were handled by the FBI, while 4,986,389 were handled by state POCs. The
chart below shows queries by month, divided between FBI and state POCs.

NICS TRANSACTIONS
State Federal
November 98 (one day only) 6,626 14,570
December 98 379,660 491,984
1998 Totals - 386,286 506,554
January 99 315,869 275,486
February 99 369,647 326,676
March 99 399,574 353,509
April 99 341,128 305,584
May 99 311,736 264,536
June 99 306,825 262,668
July 99 303,485 285,991
August 99 363,503 339,891
September 99 382,779 425,848
October 99 435,325 510,376
November 99 459,161 545,172
December 99 611,071 642,283
1999 Totals 4,600,103 4,538,020
Project to Date 5,044,574
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With the establishment of the NICS, background checks were required for the first time
in connectton with the purchase of long guns. Experience has shown that there are significantly
more NICS inquiries for long gun purchases than for handgun purchases, as illustrated below.

Handgun and Long gun
Breakdown

70%

60%

50% 1

40% 1

30% 1

20% -

10% 1
09, <418 AT
Long Gun Hand G

Percentage of NICS Checks

un Both

Note: NICS inquiries require information as to whether the purchase is for a long gun, handgun

or both. NICS does not include information pertaining to the number, make, model or serial
number of the firearm(s) being purchased.

Immediate Proceeds —There is No Disqualifying Information in the NICS

Of the total 5,044,574 NICS checks handled at the federal level, 4,890,399 were
processed through the Call Center, where 3,494,311 (72 percent) resulted in an immediate
proceed determination to the FFL * This indicates that no records regarding the prospective
buyer have been located by the NICS, and that the Brady Act does not prohibit transfer of the

gun. It takes 30 seconds or less to provide an immediate proceed after information is entered
into NICS. '

*The remaining 154,175 NICS checks were processed through the FBI’s Operations
Center. These include overflow calls from the Call Center, processing of permit checks, and
initial searches from FFLs in POC states that experience difficulty with their state system.
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Delays—There is Potentially Disqualifying Information in the NICS

The other 28 percent of NICS checks are delayed because additional time is required to
determine whether a firearm purchaser is prohibited from possessing a firearm. If information
needed to finish the background check is available electronically, the background check is
completed within two hours. Of the NICS checks for which additional information is required,
80 percent are completed within two hours after performing additional electronic checks. In
other words, approximately 95 percent of all NICS checks are completed within two hours.

The remaining five percent of checks cannot be completed electronically and require
more time to finish. The FBI must contact the local or state entity that has the information
usually disposition information about an arrest, to complete the record. For example, the check
of criminal history records, which are comprised primarily of state submissions, is a critical
element of a NICS check. Usually, these records contain information about an arrest, the crime
charged, and whether or not the person was found guilty of the crime. Sometimes, however, the
criminal history record will only show an arrest without showing the disposition of that arrest
(that is, whether the arrest resulted in a conviction). Under current federal law, an arrest alone is
insufficient to disqualify a prospective purchaser from obtaining a firearm. Therefore, final
disposition information from the states is critical to the NICS.

The first year of NICS operation demonstrated the connection between the lack of state
arrest disposition information and the delays in NICS responses. When the NICS shows a
potentially disqualifying criminal history record for a prospective purchaser but does not have
electronic access to final disposition information, a NICS examiner must take steps to obtain that
information from nonelectronic sources often requiring direct contact with the local court where
the information is held. The ability to obtain the required disposition information depends on
several factors, including whether the court is open (courts are typically closed on weekends),
the availability of the court clerk to assist, and accessibility of the disposition information. For
these reasons, the Brady Act allows the NICS three business days to complete a check.

It is significant that the Brady Act allows the NICS three business days to complete a
check, rather than three days or 72 hours. A 72-hour rule would mean that, if a purchase were
initiated on a Saturday morning and arrest disposition information was needed, the FBI would
have approximately eight business hours—on Monday—to obtain this information in order to
complete the check. Of the 89,836 NICS denials issued by the FBI during the first year of NICS
operation, over 13,000 or 15 percent would not have been issued if the law allowed only
72 hours to complete a check instead of three business days.
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Some examples illustrate the impact of a 72-hour rule. The following denied persons,
who tried to buy a gun on Saturday in past months, would not have been stopped from
purchasing a firearm: a person convicted of rape in Virginia who tried to buy a gun on Saturday,
May 15,1999, a person convicted in Texas of Aggravated Kidnaping with Attempt to Rape a
Child who tried to buy a gun on Saturday, February 27,1999; and a person convicted of domestic
violence in Kansas who tried to buy a gun on Saturday, January 30, 1999.

Reducing the time limit for checks from three business days to lesser periods, such as
48 hours or 24 hours, would mean a corresponding decrease in the ability of the NICS to prevent
unlawful purchases. Of the FBI NICS denials during the first year, 21,354 or 24 percent would
not have been stopped if a 48-hour limit had been in place and 33,992 or 38 percent would not
have been stopped if a 24-hour limit had been in place.

Default Proceeds—Although There is Potentially Disqualifying Information in the NICS,
Three Business Days have Passed Since the NICS Check was Initiated

A portion of the five percent of NICS checks that require more than two hours to
compléte cannot be completed within the three-business day time period currently provided
under the Brady Act. The data regarding the time where checks cannot be completed in two
hours is illustrated in the graph below:

Allocation of the Five Percent of NICS Inquiries That Are Not
Completed in Two Hours
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NICS Operations Report March 1, 2000
10



As soon as the NICS examiner receives information to complete the check—such as the
disposition of an arrest—contact is immediately made with the relevant FFL to provide the result
of the NICS check, whether or not within the statutory three business day period. However, the
Brady Act does not prohibit FFLs from transferring firearms after three business days even if the
check is incomplete.

These situations are called default proceeds, because the FBI does not actually issue a
proceed for the firearms transfer. Rather, the FBI provides the FFL with information that efforts
are continuing to obtain data to complete the background check. When a final disposition is
unretrievable within the three business days, the NICS Operations Center contacts and advises
the FFL verbally through a prepared script that the NICS is still in the process of reviewing the
matter and cannot give either a proceed or a denial response for the sale. The FFL is also
adwvised that if they are not contacted by the NICS by the close of business that day, the Brady
Act does not prohibit the transfer of the firearm on the following day or at any time within 30
days. Additionally, the FFL is advised that the NICS will continue to review the matter for two
more weeks and will contact the FFL within that time if the NICS discovers definitive
information regarding the transaction. Sometimes, the FBI will receive information such as a
disposition of an arrest after the three business days indicates the purchaser is prohibited from
purchasing or possessing a firearm. The FBI will contact the FFL to determine whether or not
the firearm has been transferred. '

Retrievals

When the FBI determines that an FFL has already transferred the firearm to an individual
determined by the NICS to be a prohibited person, the FBI notifies both the ATF and local law
enforcement where the firearm was sold (or where the purchaser lives, if different), that a
prohibited person received a firearm. During the first year of NICS operations, there were
3,849 occasions where information demonstrating a purchaser was prohibited was received after
three business days, and it was determined that the firearm had been transferred to the purchaser
thus necessitating local law enforcement or ATF having to retrieve the firearm(s) from the
prohibited person.

NICS Operations Report March 1, 2000
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Denials

Since November 30, 1998, the FBI and the state POCs each have performed
approximately one-half of the NICS checks. Even though the FBI tracks the number of denials
that it issues, the FBI does not routinely receive information about denials from the state POCs.
[n the first year of NICS operation, the FBI blocked 89,836 illegal gun sales, a denial rate of
about two percent. Based on the information received from individual states, the FBI estimates
that a comparable number of denials have been issued by the state POCs, for an estimated total
of 179,000 denials under the permanent provisions of the Brady Act.’> The FBI denials by
prohibited category are illustrated as follows:

FBI Percentage of Denials by Category

1%
4% 3% 3% 1%

12% 48

M Criminal History for Felon (71%)
ElCriminal History for Misdemeanor Crimes of Domestic Violence (12%)

OCriminal History for Other (Multiple D Uls, Non-NCIC Warrants, Flash Notices, etc.) (6 %)

8 Criminal History for Drug Abuse (4 %)

H Domestic Vielence Restraining Order (3 %)

# Fugitive from Justice (3 %)

B Hllegal/Unlaw ful Aliens, Dishonorable Discharges, Denied Persons File, Mental Defectives (1 %)

SThe denial calculation basis now used by the NICS eliminates a software flaw that, in
limited circumstances, previously counted an original denial and a subsequent entry in the same
record as two separate denials.
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As reflected by the preceding chart, the overwhelming majority of NICS denials by the
FBI are for people with criminal convictions. These includes individuals who have been
convicted of a felony, a misdemeanor crime of domestic violence, or drug crimes that establish
illegal drug use or drug addiction. Detailed information on each denial transaction is referred to
ATF for investigation.

Dispositions

In trying to prevent as many prohibited people with disqualifying information as possible
from obtaining firearms, the FBI is continuing to work with the states on improving NICS’
direct access to state final disposition information, and to assist states in improving the accuracy
and completeness of the records that are available to the NICS system for background checks.
In addition, FBI representatives have been attending state court clerk conferences to encourage
states to expeditiously provide the needed disposition information.® Finally, because POC states
have access to more records containing dispositions, the FBI is working to encourage more states
to serve as POCs.

Additional time beyond the current three business days would improve the ability of
NICS to obtain information on prohibited persons before a transfer of a firearm takes place.

Appeals

When an individual is denied a firearms transfer on the basis of a NICS check, that
person may appeal the decision directly to the FBI. A critical measure of the accuracy of NICS
background checks is the number of appeals that have been generated, and more importantly, the
number of decisions that have been overturned on appeal. Regarding the 89,836 denials issued
by the FBI from November 30, 1998 through December 31, 1999, the FBI has received 15,505
appeals, representing 17 percent of the denials. Denials have been sustained on 10,895 appeals
while 2,913 appeals have resulted in the denial being overturned. Of those overturned upon
appeal, approximately 46 percent were the result of information missing from the original
record, such as an expungement or restoration of rights. As of December 31, 1999, 1,697
appeals were in various stages of the review process.

$Some state court systems have expressed significant difficulties in responding to NICS
requests for information. Some courts are seeking reimbursement from the NICS for the costs of
locating disposition information. Unfortunately, this is not an expense for which the NICS can
currently provide reimbursement.
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NICS SYSTEM AVAILABILITY AND DEVELOPMENT

During July 1999, the FBI replaced two computer systems that are integral to the NICS
operation and that interface with the NICS. One of the new systems, the National Crime
Information Center (NCIC) 2000, which includes information on wanted persons, persons under
protective orders, and others, was implemented on July 11,-1999. Because NCIC 2000 provides
enhanced name search capabilities, it is very beneficial to the NICS process.

The second new system, the Integrated Automated Fingerprint Identification System
(IAFIS) was interfaced with the NCIC 2000 and NICS on July 28, 1999. The IAFIS was
developed to support the electronic capture, submission, processing, matching, and storage of
fingerprints received by the FBI. The IAFIS will enhance system capabilities and reliability,
provide rapid response time, provide electronic submission and transfer of fingerprint and
criminal history information, conduct remote searches of FBI criminal and fingerprint database
information, and enhance latent fingerprint search capabilities.

Implementation of these two new systems will significantly enhance law enforcement’s
ability to identify the perpetrators of criminal activity. Bringing these two systems on-line
however, did have some adverse effect on NICS availability.

NICS Operations Report March 1, 2000



System Availability

NICS system availability generally improved from the date of first operation through
June 1999. As previously discussed, in July 1999, the FBI replaced two major computer
systems; both of which interface with the NICS. Implementation of these two new systems
created some periods of system unavailability. The FBI is continuing to refine these systems and
to eliminate all periods of unavailability. The table below summarizes the availability for NICS
during its first 13 months of operation.

TOTAL TOTAL
CALL CENTER POINT OF CONTACT
MONTH AVAILABILITY’ STATE AVAILABILITY?

December '98 97.24% 97.74%
January '99 94.82% 95.58%
February '99 97.48% 96.71%
March 99 98.41% 98.63%
April '99 98.89% 98.94%
May 99 98.50% 98.54%
June '99 99.54% 99.62%
July '99 92.04% 92.67%
August '99 95.20% 95.56%
September ‘99 95.81% 95.97%
October '99 97.71% 97.94%
November ‘99 ) 94.37% 94.54%
December ‘99 95.32% 95.47%
Average 96.56% 96.76%

? Availability through the NICS system at the FBI's call center in Moundsville,
West Virginia, and Uniontown, Pennsylvania.

®Availability recorded through the NICS system in the states that serve as POCs.
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System Development

A future enhancement to the processing of the NICS background checks includes the
utilization of electronic access or unassisted search, whereby FFLs will query the NICS through
a direct electronic line. It is anticipated that a pilot system could be in place as early as at the
beginning of year 2001.

The NICS system was Y2K tested and found to be compliant, which was demonstrated
with the successful rollover into the new millennium. Continual efforts are being made to
ensure that the NICS is operating to its full capacity.
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PRIVACY AND SECURITY ISSUES

Because the NICS contains an extensive amount of sensitive personal information about
individual criminal histories and other disqualifying information, there is the potential that the
system will be used improperly. Congress recognized this possibility and required the Attorney

"General to ensure the privacy and security of the system. To fulfill this responsibility, instances
of fraud and abuse must be identified. Audits of those entities and individuals who have access

to the system are conducted to detect and punish fraud. To perform audits, the FBI must have
access not only to the records of prospective firearms purchasers who are denied, but also at least
for a limited period of time-to records of firearms purchasers who are approved.

Basic security audits are essential to preventing the invasions of privacy that would result
from misuse of the system. Audits allow the FBI, working in conjunction with the ATF, to
detect both persons who misuse the system to perform unauthorized background checks and
felons who assume the identity of a qualified person to buy firearms illegally. Audits also
enable the FBI to determine whether FFL submit false names to evade the name check system.
For instance, a corrupt FFL may send in one name known to have no disqualifying record for a
NICS check, but record a different name on the firearms transaction record. If the record of the
. name sent to the system were destroyed immediately, there would be no way of proving that the
dealer had deliberately evaded the background check system by sending the NICS a false name.
The audit log contains information relating to each NICS background check requested by FFLs
and allows the FBI to audit use of the system by FFLs and POCs. The audit log also allows the
FBI to perform quality control checks on the system’s operation by a review of the accuracy of
the responses given by the NICS record examiners to FFLs.

Thus far, NICS audits conducted by the FBI and ATF based on the current NICS rule
(the interim audit system) have uncovered multiple instances involving improper use of the
system. For example, the audit log has helped the FBI to identify an FFL who was transferring
firearms without doing background checks and has aided in identifying several possible straw
purchases forwarded to the ATF for investigation.® The audits have also been used to identify
FFLs who have been conducting NICS inquiries on persons outside of the context of a gun
transfer.

°A straw purchase includes the situation in which the person acquiring the firearm
purchases it on behalf of a person who has previously been denied a purchase.
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The DOJ NICS Regulation Final Rule was published in the Federal Register on
October 30, 1998. This final rule provides that the FBI may retain records of all NICS
transactions for six months, and that the FBI will work to reduce the retention period to the
shortest practicable period of time (less than six months) that would allow basic security audits
of the NICS. The final rule also provides that records be retained for a longer period if
necessary to pursue identified cases of misuse of the system. In addition, the final rule mandates
that information in the audit log be used only for the purpose of conducting audits of the use and
performance of the system or pursuing cases of misuse of the system.
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SUCCESS STORIES

As a result of the concerted efforts of NICS personnel and law enforcement officials at
all levels of government, firearms transfers to non-prohibited purchasers have been
accomplished with minimal inconvenience to both the FFL and purchaser. At the same time,
numerous persons prohibited by law from possessing a firearm have been denied a firearm. The
following are some examples of instances within different prohibited categories, where NICS
has been successful in obtaining relevant information to deny a firearms transfer.

The NICS Has Assisted in Capturing Wanted Persons

The NICS has prevented more than 2,400 fugitives from purchasing firearms. In
addition, the FBI’s NICS examiners have contacted local, state, and federal law enforcement
agencies to provide information which often resulted in the fugitives’ apprehension. The
following recent examples illustrate the success of the NICS in helping capture fugitives:

. In December 1999, an individual in Texas who was attempting to redeem a
firearm, was found to be under indictment and had an outstanding warrant for a
felony charge of indecency with a child involving sexual contact. NICS notified
the Wichita Fall Sheriff’s Office which would extradite the individual to the
Big Lake Sheriff’s who had issued the warrant.

. On November 30, 1999, an individual tried to purchase a firearm in Corinth,
Mississippi. NICS identified the individual was wanted for escaping from a
prison in Georgia. In obtaining the individual’s address from the FFL, the NICS
notified the Georgia Department of Corrections which contacted Mississippi law
enforcement and the individual was captured.

. On November 30, 1999, an individual with an active warrant for several offenses
in Maryland attempted to purchase a firearm in Kentucky. The subject was
apprehended and is awaiting extradition to Maryland.

. On November 30, 1999, through a NICS transaction it was found that an
employee of an FFL in Missouri was attempting to purchase a firearm. The
employee had an active warrant in Jefferson County, Missouri. Since the FFL
was out of jurisdiction for the Jefferson County Sheriff’s Office, the Joplin Police
Department was notified and the subject was taken into custody.

. On November 26, 1999, an individual with two active warrants for a probation
violation on charges of controlled substance, drug trafficking and unlawful use of
a weapon attempted to purchase a firearm. Within ten minutes of NICS initiating
the transaction, the Clarksburg, West Virginia, Police Department obtained the
individual’s address and apprehended the subject.
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On November 23, 1999, an individual with an active warrant for a probation
violation attempted to purchase a firearm. The NICS obtained the subject’s
address from the FFL and notified the Umatilla County, Oregon, Sheriff’s Office.
The individual was apprehended in a sting operation at the FFL within an hour of
the NICS processing the transaction.

On November 20, 1999, Oklahoma law enforcement agency confirmed an active
warrant on an individual attempting to purchase a firearm. Authorities
immediately responded and the individual was apprehended within 20 minutes.

On October 11, 1999, the NICS notified El Reno, Oklahoma, law enforcement of
an individual with an active warrant. The individual was apprehended. The
Oklahoma law enforcement agency who worked with the NICS in apprehending
the individual informed the examiner that law enforcement officers have
apprehended several individuals due to the NICS program.

On August 21, 1999, an individual wanted for military desertion from the
United States Navy was apprehended by the Minnesota State Police the same day.

On August 21, 1999, an individual with an active warrant was attempting to
purchase a firearm. Law enforcement confirmed the warrant. Within one hour
NICS was advised that the subject was apprehended while trying to purchase a
firearm at another FFL.

On August 21, 1999, a fugitive from justice was apprehended within an hour of
NICS contacting the Minnesota state police as a result of an attempted gun
purchase. This individual had a valid warrant with the United States Navy and
was later extradited to the United States Naval Authorities.

An individual with an active warrant attempted to purchase a firearm. The
originating agency of the warrant was notified. NICS notified the originating
agency and later received a call from the arresting agency thanking the FBI for
their efforts. The subject had been apprehended and was being extradited back to
Florida.
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Mental Defectives Prevented from Purchasing a Firearm

. As a result of a NICS transaction, an escapee from a mental health facility,
involuntarily committed for suicidal attempts, was apprehended by local
authorities.

. An individual who had been involuntarily committed to a state hospital on three

occasions for threats against elected officials in the state of Washington was
denied the purchase of a firearm.

Individuals Who Had Controlled Substance Related Charges Prevented from Purchasing a

Firearm
. An individual wanted for felony marijuana and cocaine drug ring involvements in
Texas was arrested.
. An individual from Louisiana with a drug conviction within the past year and on

probation was denied from buying a firearm. Information on his attempt to
purchase a firearm was turned over to his probation officer.

Individuals With Criminal Domestic Violence History Prevented From Purchasing a

Firearm
. On December 31, 1999, an individual attempted to purchase a firearm in
Mississippi and was discovered to be using a false name. In researching the case,
the NICS discovered the individual was under a domestic violence indictment in
California. NICS notified the District Attorney’s Office.
. An individual in Florida with an outstanding warrant for domestic battery and

controlled dangerous substance (cocaine) was arrested.

Dishonorably Discharged Individuals Prevented From Purchasing a Firearm

. An individual who was charged with rape/sodomy of a child and was
dishonorably discharged from the military was denied a firearm.

. An individual in the military was convicted of stealing by force and violence and
dishonorably discharged was prevented from purchasing a gun.
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[llegal Aliens Prevented From Purchasing a Firearm

. An individual who had been arrested on three separate occasions by United States
Immigration and Naturalization Service (USINS) in Laredo, Texas, was
apprehended.

USINS Deported Felons Prevented From Purchasing Firearms

. An arrest was made of a deportable individual by the Portland, Oregon, USINS
and returned to Mexico.

Other Individuals Prevented from Purchasing a Firearm

. On July 16, 1999, NICS received a call from a department store in Jacksonville,
Texas, regarding some juveniles looking to purchase explosive devices. The local
authorities were notified and the youths were questioned. NICS received thanks
for helping to prevent a potentially dangerous situation.

. An individual in Alaska was using a deceased brother's identification to attempt
to purchase a firearm. The individual was apprehended for various charges and
questioned regarding the death of his brother.
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COMMENDATIONS

The NICS Program has received many commendations for denying firearms to ineligible
persons as well as other NICS initiatives.

. Holt and Associates, Auctioneers from Colorado Springs, Colorado, stated: “We
have had the opportunity to use your NICS Program Services. I am prompted to
advise you that the reception was outstanding and that the personnel who assisted
were most helpful, courteous, and did make our job much easier. We were
conducting an estate auction that included a collection of firearms, and our buyers
were from several states. This could have caused a great deal of difficulty for the
buyers. I want you to know you have a great staff. In this busy world, too many
people don't stop to say - thanks, good job.”

. A licensed gun dealer in Kansas wrote to commend the NICS on its performance
running checks for him at a recent gun show: “First of all, I would compliment
you for the professionalism that your people extend to us....This past weekend I
attended a gun show in Wichita, Kansas. During that period, I ran 40-50 checks
with several delays. I was quite surprised at how fast these delays were
investigated. The customers also made comments as to how fast the delays were
taken care of.... Again, thanks for a job well done.”

. The Chief Information Officer from the Administrative Office of Courts in
Montgomery, Alabama, wrote a letter dated July 11, 1999 to the NICS Program
Office complimenting two members of the NICS staff who attended the Alabama
Court Clerks Conference regarding the receipt of dispositions. An excerpt from
this letter follows:

*“...the two representatives were there to give a presentation on NICS and to
answer questions from the clerks. As you probably know, the NICS program in
Alabama has been received with a lack of enthusiasm and the reception given to
the two representatives when they arrived on Thursday was cool. Despite this
start, your two representatives worked diligently to change the situation and in
just a day and a half they had made remarkable progress. Our clerks were sorry

to see them leave so soon and they were invited back. The problems of
dispositions for NICS in the State of Alabama are not over. However, the attitude
has definitely changed and I anticipate that increased cooperation will be seen by
your staff. Thank you for devoting some personal attention to this problem.

The two representatives were as confident as any program representatives I have
seen. They simply could not be flustered even by the most pointed question or
comment. They did not let a potential negative situation overwhelm them but,

NICS Operations Report March 1, 2000
23



rather, handled it with tenacity and style...i would like to extend the compliments
of the Alabama Judicial System to them.”
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RECOMMENDATIONS

Based on the first year of operation, it is clear that the ability of the NICS to stop
prohibited persons from acquiring firearms would be improved by

* . more time to complete checks when records are not electronically available;,

. a means to help states with the cost of performing as a POC state;

. a means to assist state courts with the costs of seeking disposition information;
. additional funds for NCHIP to improve NICS access to records; and

. longer retention of records period to enable the NICS Program Office to review

examiner accuracy, assure system privacy, and detect fraud and misuse of the
system. Currently, the retention period is 180 days. A notice of proposed
rulemaking is being finalized that reduces the retention period to 90 days. The
Advisory Policy Board concurs with the FBI to have a one-year retention of
records.
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CONCLUSION

The NICS has been working successfully for more than a year to ensure that prohibited
persons do not acquire firearms from licensed gun dealers. It has prevented the acquisition of
firearms by an estimated 179,000 criminals, fugitives, and others who should not have firearms.
The NICS staff has provided timely and effective customer service to other local, state and
federal law enforcement agencies, FFLs, and other users of NICS, and has ensured the timely
transfer of firearms to individuals who are not prohibited by law from possessing a firearm.

Partnership with the states has been successful through the transition from design and
development to the operation of the NICS. The cooperation with the states continues via
conferences, seminars, and telephonic communications for future enhancements to the NICS.

An excellent, detailed baseline of statistical data has been collected which will help the
NICS Program Office in evaluating and improving performance of the NICS. By assuring that
effective audits of the system are conducted and by assuring that adequate time and resources are
provided to complete thorough checks, the NICS will be able to perform more effectively in the
future.
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APPENDIX A: POINT OF CONTACT (POC) STATES AND TERRITORIES

. Full Participants (15): States which conduct NICS checks for all firearms purchases and for
permits for handguns and long guns:
Arizona Nevada
California New Jersey
Colorado Pennsylvania
Connecticut Tennessee
Florida Utah
Georgia Vermont .
Hawaii Virginia
Illinois

(NICS performs pre-pawn checks for Florida.)

Iowa
Michigan
Nebraska

Indiana
Maryland
New Hampshire

Alabama
Alaska
Arkansas
Delaware
Idaho
Kansas
Kentucky
Louisiana
Maine
Massachusetts
Minnesota
Mississippt
Missouri
Montana

New York
North Carolina

Oregon
Washington
Wisconsin

New Mexico
North Dakota
Ohio

Oklahoma

Puerto Rico
Rhode Island
South Carolina
South Dakota
Texas

U.S. Virgin Islands
West Virginia
Wyoming
Washington, D.C.

Partial Participants (11): States which perform checks for handgun permits, while the FBI
performs NICS checks for long gun purchases:

States which perform NICS checks for handgun purchases, while the FBI performs NICS checks
for long gun purchases:

Non-Participants (27): The FBI performs NICS checks on both handguns and long guns for:
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APPENDIX B: NICS Transaction Flow
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Update on FBI/ATF Brady reports

BR/EL:

As of late this evening, Bea could not confirm whether FBI had signed the NICS report.
| know she will be talking to them first thing tomorrow morning. I'm still optimistic that
we will get it tomorrow (Wed) but they've really tried my patience with how long they've
strung this along!

Attached is a draft of the joint AG/Summers cover letter that has been prepared in
anticipation of the Thursday release and an early draft of the ATF report | received this
evening. The bad news is that the ATF report is not so good -- there is a pretty strong
focus on the 2,000 delayed denials -- and it notes that ATF referred only 200 cases of
illegal Brady purchases for federal prosecution in the first seven months of NICS. The
good news is that the 5 page joint cover letter does a good job of putting the ATF piece
into context, with good anecdotes, and it has findings from the NICS report that put
forward a solid justification for legislation.

Please DO NOT distribute the ATF report draft -- we should getting a cleaned up
version by noon. Let me know if you have any concerns about the cover letter or ATF
report.

Leanne
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DR AF T - September 7, 1999 (11:27PM)

President William J. Clinton
The White House
Washington, D.C. 20500

Dear Mr. President:

On November 30, 1998, the Brady law’s National Instant Criminal Background
Check System (NICS) became operational. NICS is the first nationwide system created
to enable law enforcement to conduct pre-sale background checks on gun purchasers and
determine whether a purchaser is prohibited from possessing a gun under federal or state
law before the sale takes place. In its first seven months of operation, NICS stopped an
estimated 100,000 felons, fugitives, and other prohibited persons from getting guns,
adding to the more than 310,000 people who were prevented from getting guns during the
first five years of the Brady law.

To provide you with further details about the performance of the NICS, we are
forwarding reports submitted by Louis Freeh, Director of the Federal Bureau of
Investigation (FBI), and John Magaw, Director of the Bureau of Alcohol, Tobacco and
Firearms (ATF), addressing the implementation and enforcement of the Brady law under
NICS. The FBI had the responsibility to develop NICS and is charged with operating the
system on a day-to-day basis. ATF regulates the federally-licensed firearms dealers who
access NICS and has authority to investigate violations of the Brady law and enforce
violations of the Gun Control Act of 1968. The two agencies work together and in
partnership with their state and local counterparts to make the system operate effectively.

These reports demonstrate that NICS has been the most powerful tool ever
provided to law enforcement to conduct background checks on prospective gun
purchasers. As the cornerstone of national law enforcement efforts to keep guns out of
the hands of criminals and others barred from possessing them, NICS has helped to
reduce armed crime. -

Moreover, the success of NICS provides strong support for the legislation pending
in Congress to make the Brady law even more effective by extending the background
check requirement to all gun sales at gun shows and flea markets. This common-sense
measure is needed in order to close a significant loophole in the law that lets criminals
and other prohibited people get guns at gun shows.

These reports also demonstrate that legislation to weaken the Brady law by
shortening the time that law enforcement has to do background checks from the
maximum three business days that are currently allowed would be a grave mistake.
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When a gun buyer’s record shows an arrest for a serious charge and court records must be
checked to see if the buyer was convicted of the crime, law enforcement needs more time,
not less time, to complete a background check. Although the number of instances in
which three business days are insufficient is small (indeed, most gun buyers get their
guns within minutes), the threat to public safety from potentially dangerous felons
receiving guns — because their court records could not be located within three business
days - is quite real.

We want to highlight several aspects of these reports that illustrate the various
aspects of NICS operations and describe the system’s effectiveness at keeping guns out of
the hands of criminals and other prohibited persons.

® NICS has completed more than 4.7 million checks. Of these, 2.4 million checks
were performed by state law enforcement officials in states that have agreed to
serve as points of contact for NICS, and 2.3 million checks were performed by the
FBI in states where the licensed firearms dealer contacts the FBI directly to
request background checks.

® Twenty-seven states performed NICS checks as points of contact for NICS. The
FBI has encouraged states to become points of contact, because states have access
to information in their own state databases that is not available to the FBI. States
also possess expertise regarding their own state laws regarding firearm
possession. '

o NICS provided the basis for denying firearms transfers to more than 100,000
felons, fugitives, and other prohibited persons. Of these, 49,160 NICS denials
were issued by the FBI, while the rest were issued by state points of contact.

In its first seven months of operation, NICS worked to prevent violent criminals
and other dangerous persons from obtaining firearms while i unposmg only a minimal
mnconvenience on lawful purchasers of guns.

L The FBI’s NICS Center operates 17 hours a day, seven days a week, and 73% of
Brady checks on would-be gun buyers resulted in an immediate response by the
FBI that the sale may proceed. On average, NICS provided these immediate
proceed responses within 30 seconds.

® The other 27% of Brady checks required additional time to determine whether the
gun buyer was legally allowed to have a gun. The need for this additional time
usually meant there was something in the buyer’s record to suggest that the buyer
was prohibited from getting a gun.
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@ In 80% of the cases in which more than a few minutes were needed, the NICS
Operations Center resolved the issue, and either allowed or denied the sale, within
two hours. This means that out of every 100 would-be gun buyers, 95 had their
Brady check completed within two hours.

® However, when the background check tumed up information that was potentially
disqualifying but incomplete, such as an arrest record without a disposition,
additional time to finish the check by tracking down the disposition was required.
If this disposition cannot be obtained within three business days, the gun dealer
legally can transfer the firearm even though the available but incomplete
information suggests that the purchaser may be prohibited.

The reports demonstrate the importance of giving law enforcement three business
days to complete background checks in those cases for which the record information is
incomplete as well as the impact that less time would have had during the first seven
months of NICS operations. '

L If the FBI only had 72 hours ~ as opposed to three business days - to complete a
background check, over 11,000 criminals and other prohibited persons = 22% of
the total FBI denials - would have received guns.

L If the FBI only had 48 hours to complete a background check, approximately
15,000 criminals and other prohibited persons ~ 31% of the total FBI denials -
would have received guns.

® If the FBI only had 24 hours to complete a background check, approximately
20,000 criminals and other prohibited persons — 41% of the total FBI denials -
would have received guns.

® Some of the individuals who were stopped from buying guns because the FB] had
up to three business days to complete background checks ~ but whom the FBI
would not have been able to stop if less than three business days were allowed —
include a person convicted of rape in Virginia, a person convicted in Texas of
Aggravated Kidnaping with Attempt to Rapea Child, and a person convicted of
domestic violence in Kansas.

The reports discuss what has happened when three business days were not long
enough for the FBI to complete background checks. Because the Brady law allows
federal fireatms licensees to transfer a firearm if they have not gotten a response from
NICS after three business days, some dealers will transfer the gun when they are no
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longer prevented by law from doing so, beforc receiving a final response from the FBI.
As discussed in the ATF report, the names of approximately 2,000 prohibited purchasers,
who received firearms because their background checks could not be completed within
three business days, have been referred to ATF by the FBI. The Department of the
Treasury has made retricval of firearms transferred to prohibited persons its top priority
for Brady-related investigations. Sixty agents from other Treasury law enforcement
bureaus have been assigned to assist ATF in retrieving firearms.

When criminals and other prohibited people try to buy guns in violation of the
Brady law, ATF and U.S. Attomeys cooperated under guidelines that resulted in the
referral of 200 cases for prosecution during the first seven months of NICS. In addition,
Brady referral information can lead to broader firearms-related charges. Information is
not available concerning the number of corresponding state prosecutions that have
oceurred.

Although criminals still may steal firearms or try to buy them at gun shows, flea
markets or elsewhere in the unregulated market, NICS has made it much more difficult
for violent criminals and other dangerous persons to get guns. In its first seven months of
operation, NICS provided an effective means to alert law enforcement authorities to
attempts by felons and fugitives to purchase firearms from licensed dealers. The
following examples show vividly why the Brady law is so important:

[ An individual who had been convicted of threatening former President George
Bush attempted to purchase a firearm from a pawnshop while still on probation in
June 1999. ATF cooperated with the U.S. Secret Service to investigate the case.
A Federal arrest warrant was issued, and the individual was apprchended for
violating the Gun Control Act.

o NICS 1dentified a person who tried to buy a gun in Texas and who had been
wanted in Michigan for eight years for aggravated assault with a deadly weapon
against a family member. The Texas Highway Patrol apprehended him.

o When a person wanted for aggravated assault with a gun by Indiana authorities
tried to buy a gun in West Virginia, the West Virginia State Police arrested him
while he was still in the gun store.

() NICS identified a person wanted in connection with a major marijuana and
cocaine drug ring. Upon being discovered, the person, who was at the top of
Colorado's Wanted Persons List, was apprehended by the U.S. Marshals Service
in McAllen, Texas.
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Both reports demonstrate the importance of safegnards to protect the privacy and
security of the sensitive information that is contained in the NICS databases and to
prevent dealers and others from misusing the system for unauthorized purposes. The FBI
and ATF have been working together to develop a coordinated approach to auditing the
use of NICS by licensed dealers. Meaningful audits only can be performed if the FBI is
allowed to retain - for a limited period of time - information about gun transfers that are
approved by NICS. Currently, the FBI retains this information for six months, solely for
the purpose of performing audits.

Even as the FBI and ATF are working to finalize audit procedures, the agencies
already have identified violations of the Brady law through compliance inspections of
dealers. Many of these violations wonld not have been detected without the benefit of
information about gun transfers that were approved by NICS.

o An audit revealed that one licensed dealer transferred guns without first
performing a NICS check, under the mistaken belief that no background checks
were required in connection with transfers of long guns.

® The results of a pilot project for audits in New Orleans, Louisiana, demonstrated
discrepancies at 12 out of 17 dealers who were inspected, including one dealer
who did not retain required paperwork about transactions; one dealer who charged
$15 for NICS checks on persons not intending to purchase a firearm; and one
dealer who performed a NICS check on a family member who had been arrested
to see if the person would be approved.

While the two reports demonstrate that NICS performed extremely well during its
first seven months of operation, and the system has been made even more effective
through the close cooperation of the Departments of Justice and the Treasury, as well as
the FBI, ATF, and the states, we are committed to strengthening the Brady background
check system further. We will continue to make improvements to NICS operations,
encourage more states to serve as points of contact for NICS, and vigorously enforce the
federal firearms violations identified through NICS.

We will also provide additional assistance to the states to build complete and
accessible criminal records systems. Already, in order to increase the amount of
disposition information that is available to NICS immediately, the Department of Justice,
through the National Criminal History Improvement Program (NCHIP), has awarded
more than $273 million to assist states in upgrading criminal history records and
interfacing with the FBI’s national systems. All states have received funds under the
program.
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NICS provides an effective means to prevent felons, fugitives, and other
prohibited persons from acquiring guns, while having a minimal impact on the ease with
which law-abiding citizens can purchase firearms. At the same time, the performance of
NICS as described in the FBI and ATF reports also underscores the importance of
securing new legislation that will extend the requircment of Brady background checks to
guns shows and flea markets. We are committed to achieving these goals as we
strengthen and expand the Brady law to protect our communities and our children from
gun violence in the new millenmium.

Sincerely,
Lawrence H. Summers Janet Reno
Secretary of the Treasury Attorney General

Enclosures
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IMPLEMENTATION OF THE BRADY LAW D RAFT

EXECUTIVE SUMMARY

This repont discusses the actions taken by the Bureau of Alechol, Tobaceo and Fircarms
("AT}") in the implementation of the permanent provigions of the Brady law thal beeamnc
effective on November 30, 1998 The Brady law vequires Federal fircais licensees ("FFLs"),
including pawnbrokers, to initiale 4 criminal background check through the Nauoenal Instant
Criminal Background Check Syswem ("NICS") prior to selling 4 {ireanm to an unlicensed
mdividual.

ATF implements the Brady law jointly with the 'ederal Bureau ot investigation ("FBI").!
ATF's wo primary respansibilities with repard 1o Brady law implementation are as follows:

. ATF regulates and inspects IFLs 0 ensure that they comply with the Brady law.

. ATE enlorees the Brady law by investigating both L'FLs and firearms purchasers for
criminal violutions ol the Brady law and other Federal firearms laws.

As discusged below, the Brady law hus proven effective both in the goal of prevenung
FFLs (rom selling fircarms to potentially dangerous individuals, and in providing law

enforcement with valugble fntelilzence about persons who unlawifully attemapt 1o acquire
rln‘;ll'(()_\'.

ALT Regnlation of FFT.x

To implement the permanent provisions of the Brady law, ATF issued regulations on
Oclober 29, 1998, governing FFL pavticipation in NICS. T'he most important of thesc
regulations requires PFLs to contect NICS prior o transferring any fircarm to an unlicenged
individual, though the method ol vontact will vary depending on the State in which the FFL 1s
located. The regulasions further provide for penalties - includinp civil fines and license
suspension or revacation - for ¥I°Ls wha knowingly lail Lo comply with their Brady obligations
and unlawfully wansfer firearms. FFLs who fail to comply with the requirements of the Brady
law are also subject to criminal penalties under the GCA.

Tn order 1o educate FFLs about the new Brady law requirements, ATT and the FBI
conducted an extensive education and outreach effort thraugh seminars, apen letiers, newsletters,
and the Internct. ATF also conducted a waining course for the FB1 on aspects of Brady law
enforcement that are cspecially within ATT's expertise.

------ e o e ——

' The FBI administers the NICS system and conduets the background checks required under
the Brady law.
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The preliminary results of ATE s efforis with regard 1o FFI s is encouraging. Based on ﬁ%
initial regulalory cumnpliance activities, ATF helieves that most FFLs are complying with the

Eﬂ Brady law by making NICS inquirics on all purchases and keeping required records, resulting uﬁ;
thousands of prohibited persons being denied the opporiunity Lo purchase a firearm from a Q‘ i

m Jicensed dealer. ATI has discovered compliance problems with a small number of FI'Ls and
Q taken stepe to address these problems.

ATY Cnforcement Efforts DHAF T Q‘

- As the lead agency for the enflorcement of Foderal firearms laws, itis ATF's
responsibility 1o investigate crimioal attempts to evade the Brady law’s reéquirements and to
ensure that fircarms remain out of the hands of prohibited persons. [n the Brady law conwext,
AT1's enforcement efforis huve [ucused vn the following two aveas:

fome
kL,

R

1. Lifforts aimed at prohibiled persons who have obtained firearms (rom FFLs despite
NICS check

Duuing the frst several months of NICS operatian, it has become clear that although most
NICS ehecks can be completed within the statutory period of three buginess days - indeed, the
vast majority aye completed within a few hurs = there ate a number of tnstances in which law
enforcement aulhoritics ar¢ wnable to complete the NICS cheek within three business days. This
usually occurs when information is needed to cowmplete the chieck, and that iuformation is not
provided within the statutory period of three business days. If three business days lapse without
the NICS being able to complete the check, the Brady law does not prevent Lhe {ircarms dealer
from uavsferring the firearm. For this reason, the FH( reters to checks that cannot be completed
in three business days as "defsult proceeds.”

The NICS does not stop working on incomplete checks merely because the statutary
period has passcd, and often the infonmautivn necded tw cutaplete the check i achuoiied after the
cxpiration of the three business day period. As soon as the inlormation is acquired, NICS
contacts the FFL who initiated the check, and issucs a "proceed" or a "denied" 1esponsc for the
transaction. In those cases where the transaction is "demicd,” NICS asks the hicensee whether the
fireaim has already been transferred to the prohibited person. ATF refers w these situations as
"delayed denials,” since they indicate that a prohibited person may be in posscssian of a fircarm.

To respund Lo delayed denials, the FBI and ATF have jointly established an "instant
rcferral” system, so that ATT will leamn immediately of firearms transferred to prohibited
persons. Morcover, the Treasury Department has directed that ATF muke invesligations of
delayed deanials A'11's lighest NICS investigative priorily, and preparc a plan for the quickest
possible recovery of firearms known to be ransferred o prohibited persuns. This effort has been
enhanced by the U.S. Customs Service, the Interal Revenue Service Criminal Tnvestigative
Division, and the U.S. Secret Service, which have each provided 20 special agents 10 assist ATF
in investigating delayed depial cases and recovering wenpons iranslerred to prohibited persons.
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2. Fffods related to attempled firearms purghases by prolithited persons.

By centralizing backaround check information at the FBI, NICS hay created a new source
of criminal inveatigative intelligence about persons who unlawrully artempt to purchase firearms.
Tov deal with the FBI referrals bused on this information, ATF has developed a screening systom
to reler the most significant cascs to the field for further investigation. The screcning syslem
places the highest piarity on cases involving potential and active violent offenders. Critninal
investigations are opened on individuals who pose the urcatest threat 10 public safety. ATF also
warked closcly with United States Aromneys 1hrouchoul the country in developing prosccution
guidclines for GCA violations arising out af NICS refercals.
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“The Gun Control Act (GCA). cnacted in 1968, requires individuals who arc cngaged in
the busincss of dealing in firearms to obtain a Federal license. These ['ederal firearms licensecs,
or "FFLs," are regulated by ATF and are required W mainlgin records of alt acquisitions and
dispasitions of fircarms,

-lnh ~ )

The GCA also makes it uniawful for certun persons to posscss lirewrms. These
individualg are veferred 1o as "prohiblted persons,” and it is a felony for any person, including an
FFL. 10 nansfer a lireanm to a person knowing or having reasonable cause to belicve that the

transferee is prohibited from receiving a fircarm. There arc nine categories of the "prohibited
persons”.

. Persons under indictment for, or convicted of, a crime punishable by imprisonment for a
tcrm excceding one year;

. Fugpitives from justiee;
. Persons wha are unlawful users of, ov addicted to, any controlled substance,
’ Pcrsons who have been adjudicated as mental defectives or have been conuitied to a

mental institution:

llicaal aliens, or aliens wio were admatted to the United States under a nonimmigrant

visa;
. Persons who have been dishonorably discharged from the Armed Forces;
- Percon: who have renounced their Uniled Suates citizenship;
. Persons subject ta certain types of restraining orders; and
v Fersons who have becn convicted of a misdemeanor erime of domestic violence.

With limitcd cxceptions, juveniles under eighteen years of age are also prohibited from
possessing handguns under Federa! law.*

1 It is unlawful for an FFL to ransfer a handgun to anyone under the age of 21, or a long gun
to anyone umder the age of 18.

z7Qa Az
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Pre~Bi; 1C i rohibitcd Persons

Between the enactment of the GCA and the enactment of the Brady law, Federal fircarms
law operated under the "honor system,” Prior to purchasing a fireaym from an FFL. an
unlicensed gun buyer was required simply 10 corpleis an ATF Foria 4473 Forg 4473 requiced
gun purchascrs to provide their name, address, und date ol birth, and answer a series of questions
designed w enswe that they were aot prokibited fom reeciving a fircamm uader Federal law.
Gun purchasers were required to centify, under penalty of perjury, that the answers to these

.2 queslivns were correct, No system existed for confirming the ruthfulness of intormation on the
I'orm 4473, Consequently, a convicted felon could purchase a firearm from an FFL, simply by
lying on the Form 4473 abouw prior felony convictions. This scenario was referred to as o "lie
and buy" violation, and law enforcement had little ability to combat it Prior to the Biady law.
thousands of firearms were obtained in this manner each year.

tnterim Brady: The First Phase of Brady Law Implementation

The Brady law was enacted on November 30, 1993, and was implernented in two slages;
an inlerim stage and a permanent stage. The interim provisions of the Brady law went into cffect
on Fcbruary 28, 1994, Undcr intcrim Brady, FFLs were generally required to submit a "Rrady
form™ Lo a chief law enlorcement officer for a background check on every prospective purchaser
ot a handgun. [f no reaponse was reccived within 5 business days, the FFL could proceed with
the ransfer. However, the requiremens of interim Brady applied oaly 1o bandgun transfers.

The Depantment of Justice's Bureau of Justice Statistics estimates that with the
cooperation of approximately 5,400 chief law enforcement officers, 312,000 prohibited persons
were prevented from purchasing firearms from 1‘'FLs during interim Brady.

Examples of persons being stopped revealed how easy it was for felons to aveid deteetion when
purchasing a fircarm undcr the pre-Brady "honor system.” For example, in June ul 1994 2

person who had been convicted of reckless homicide was prevented from purchasing a handpun
in Lexington, Kentueky pursuant to an interim Brady backyround check. Prior 1o the enachnent

of the Brady law, that same convicied felon had purchased two handguns without detectian hy
law entnrcement officials.

The Establishment of Permanent Brady

The permanent provisions of the Brady law weat into cffect on November 30, 1998, The
permancnt Brady law charges the Attorney (eneral with establishing a National Instant Criminal
Backpround Check System (NICS). Pursuant to this requitement, the FBI's Criminal Justice

Information Services (CJIS) Division bas establishied a NICS Opernutivns Center in Clarksburg,
Weet Virginia.

Unlike interim Brady, permanent Brady applies to all fircarms, not sbnply handguos.

5

JT Q" 4 TOC) 7PQ PP ‘140 ce:6T 666T7-4LB-d35

R




ST/

Vo Y,

TAC)

up LWE 4D:90 AL &Ye T+ 0O ALY LDALL LU DS T wWL A SN

DRAFT

FFLs are required to contact NICS before transfetring any fircarm w an ualicensed individual.
NICS may then take up to three business days lo nolify the L'I'L whether receipt of a fircarm by
the prospeclive purchaser would be ju vivlation of Jaw. Il the FFL does not gel a "denied"
response from NICS within 3 business days, the firearm may be translerred after the end of the 3
business days.

Procedurally, NICS operatas one of two ways, depending on the State in which the FFL. is
Jacated  Tn tweaty-three States. FFLs contact NJCS directly through the FBI. Tlowever, many
States have agreed to act as "point of contact” (POC) States. FFUs in POC States contuct the
State authorities for N1CS checks, rather than the FII. In Stares that have (heit own independent
background check reguirements. this permits Stal¢ und Federal checks to be conducted
simuftageously. Tweuty-seven States serve as pactial POCs (handgun Lht\.kb only) or [ull POCs
(handgun and long gun cheeks).

ATT Regulatiop and Inspection of FTLs'

Lhe New ATF Bradv Reculalions

On Qutuber 29,1998, AT issued regulations to implement the requircments of
permanent Brady. The major provisions of these regulations arc as follows:

. NICS Checks: The new regulations gencrally require iLs Lo contact NICS prior to
transferming uny {irearm (o an unlicensed individual. FFLe may contact NICS through the
FBI or a State POC.

. Revised Form 4473: The new regulativns eliminate interim Brady's “Brady form”
However, purchasers of fircarms from FFLs are still required 1o complete a revised Form
4473. The revised Foan 4473 incorpurates a new sectiou fur FFLs to record information
received from NICS. Additionally, it solicits, on an optional basis, Lhe sacial security
number of the purchascr to help minimize the misidentfication of fircarms purchascrs.

Timinig of NICS Checks: The regularions provide that the purchaser must complete and
cxceute. the Farm 447) prar (o the licensec initiating @8 NICS check. A NICS check ay

be relied upon by & licensso oanly for use in a single ransaction and for a period not to
excerd 30 days,

* The FDI issued regulations cstablishing the methods of operation for NICS, including
policies and procedures for ensuring the privacy and security of the system, and appeal
procedurss for individuals who are determnined by NICS to be prohibited pertsons.
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Al personnel also conducted a training course for analysts at the FRT's NICS Opcrations
Center in Clarksburg, West Virginia. In determining whether a person is "eonvicted” w.ilhin ils
meaning in the GCA, it is necessary o cvaluate State law.* ATE has had years of experience in
intcrpreting State laws in making these determinations, Accordingly. the purpose of the course
was o eidncate the FBI porsonnel abow this process, and how to determine whether a person has
Federal firearms disabilities  The FBI was advised that A'TT presiannel were always available 1o
awsidt in making determinations s 1o whether an individual was prohibited from receiving a
firenrm under Federal law.

In largo part due 1o the coordinated cfforts af AT and the F8I 10 prepuc: FFLs far Lheir
new regponsibilibes under permanent Brady, the transition from interim Brady 10 permaneat
Drady wus smooth. On Novermnber 30, 1998, I'l'Ls across the country began cantacting NICS or
their State POC for background checks for all firearms trans fers.

Enguring complete envoliment

The FBI und ATF liave coordimated ¢fforts 1o ensure the registration ol FFLs with NICS
in States where licensees must contacrt the FBI for w NICS check priar to transterring a fircarm %
an unlicensed individual. As of November 30, 1998, thero were 105,297 IFLs, includigg 85,296
licensed dealers and pawnbrokers.’ Af that time, there were approximately 36,147 FFLs earolled
with the FBL® This number did not include I'I'Ls in POC States, who contact their Staws rather
than the '3 for NICS checks.

The FBI compared its list of rogistered FFLs with ATF's list of active FFLs in those
States, ond provided ATF with a list of over 14,000 I'FLs who had not registered with NICS. On
June 20, 1999, ATF wailed a survey 10 these FFLs 10 dotermine the reasons why they have
tailed to register. Of the resulis analyzed so (ar, the following respanses have bean provided:

. 28% rcport they have subsequently enrolled. Only .6% stated they were not enrolled duc

* [he GCA, as amended by the Firearms Owner Protection Act of 1986, provides that what constituies a
conviclion shall be detcrmined in accorlance with the Iaw of the jurisdiction in which the procesdings -
wese held. Any conviclion which has bsen expunged, or set aside ur for which a person has been
pardoned or has had civil rights restored shall not be considered a conviction for purposcs of the GCA,
unless the pardon, expungement, or restaration of civil rights expressly provides that the person may nat
ship, wansport, possess, or reecive firearms.

* The remaining FFLs arc manulactasers and importers of fircarms; manufacturers and
impoiters of ammunition, and licensed collectors of curios and relics.

¢Curvendy, there are 48,028 dealers enrolled with the FBI.
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to heing vainiormed;
. 284 report they do nol transfcr fircarms 1o nonlicensces;

. 12% report Lhey anly transfer fircarms to nonheensces with valid permits that constitite
alernatives to the requirement for a N{CS check at the time of wansfer:

. 21% report they only do gunsmithing operations exempt from the requirement 1o initiale
2 NICS chicek, and

. 1% report they have gone out of business.

In some cases, the survey responses may indicate that an FEL is not in compliance with
the requircments of permancel Brady; in such cases, the survey information is reterred to the
ficld. For instance, one response indicaied thut the FFL did not injtiae NICS checks when
transterring fircarms 1o persons that he knew. ATI conducted an inspection, and Jearned that the
FFL had transferred only two long guns since the inception ol permanent Brady. The FFL had
not initiated NTCS checks on cither of those transfers; however, neither of the transferees were
found to be prohibited. The FFL. was educated as to the NICS requirsments.

Engunng FFL, ¢ i Wi ICS rules

To cnsure thal FFLs are complying with the Brady law, and not evading the NICS check
requirement, ATF Is including a review of NICS information In Its audits of FFLs. The precise
method of encompassing NICS intfarmation revicws mn the audits is continuing to develop, as

consirainie on the methodolopy are imposed by FB] regulations regarding the retention and us2
of NICS information

Based on the inspections conducted su far, it is ATF's beliel that the vast mujurity of
FFLs are complying with the requirements of the Brady Jaw. Howcver, sorn¢ violations have
been uncovered in the course of compliance inspections, For exanple:

. One FFL was transferring long guns withouw first initiating, a NICS check as required by
law. The licensee was under the incarrect assumption that permanent Brady, like interim
Brady, applicd only to handsuns.

- An FFL apparently allowed a prohibited individual to redeem a pawned ficearm after
receiving a "denied” response from NICS. The FFL. Falsely recorded that he had received
an “approval” from NICS in his vecords. 'This information has bexn referred back out to
the field for additional investgaiion. '

Rocently. ATF and the FBI began a pilot project to improve the efficiency and qualify aof
the audit's review 0 NICS jufonuation. Under this project, ATF (s (o direct contact with e FRI
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during the course of the inspection. This atlows the ATH inspector to campare the dealer’s
recorded (nformation directly with the FBI's NICS audit log,

ATF acnerally attempts lo focus resources and inspecuon ciforts towards those ['FLs
assotiated with indicawors of significant potential to impact violent crime. Crime gun trace data
local law enforccment intelligence information, and licensees’ previous compliance histories are
used tu seleet licensees for inspection, Consictent with this peneral approach, the New Urleans
grealer metropolitan arca was randamly seleeted Far an intensive inspection cffort, and these

racthods were used 10 select particular licensees for inspection, to includc verifiestion ol NICS
compliance, during a two-week period.

ATTF hax completed inspections of 17 FFLs. 12 of the inspectjons revealed that the FFL
had some type of discrepancics related lo NICS, These violations were as follows:

. Three of the FFLs conducted some transfers withaut a NICS check, hut noe of the
purchasers were found to be prohibited.

. One FFL had conducted two tranefers to prohibited persons on delayed denials, that is.
deruals that were communicated to the FFL by the FBT after the three day perlod to
conduct a check had expired. The FI'L hod indicatcd roceipt of a proceed instruction in

the records and did not delay the wransfer. The FBI was unaware the frearms had been
transforred.

. There were a number of instances in which there were I transaction numbreas for whicls
the FIL lacked secucds ducumenting the usnsactions. This discrepancy was assogiated
with several explanations, somc involving potential violations:

e The I'I'L, did not retain the Farm 4473 revords;

v/ The T, ran NICS checks on persons not iutending to purchase a firearm;

Ve The FFL initiated multiple NICS checks on one wansaction, especially i€ there
was a delay in obtaining a response;

v The FFL was conducting a pre-approved NICS check for a 815 fee, even though
the person may not have becn intending 1o purchase a fivcarm;

v The FFL’s son had previously been arrested and wanted to see it he could clear a
NICS check.

Based ou the results of this compliance effort, ATF plang to expand this approach to
oadditional areas of the country, This regulatory enforcement project is conlinuing duough
investigative efforts by ATF and the FBI. Appropriate administrative and/or eriminal action will
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be initiated upon completion. ATF will 1ake appropriate action on all GCA vialations. and
information regarding NICS misuse will be referred o the FBLL

f info jon Wi e Bl

In addition 1o focused inspection cfforts, ATF relies on an ongoing cxchange of
informarion with the FBI w0 identify FI'Ls who may not be conducting NICS checks.

For example. one exchange between ATL and the FRIT disclosed a FI'L, who indicaied that
.» ke had trapsfened fivearmis 1o prohjbited persons due 1o the fact that he did not believe in the
reliability ol the NICS. 'Yhe FBI referred this information to ATF, and ATF initiated a criminal
investigation of the FFT.. During the course of the investigation. the F'FL survendered its licanse
to ATF and wen! out ol business. The surrender of the FY'L license does not climinate the
possibility of criminal prosecunon.

To facilitate information exchange that resulls in enforcement action, ATF will assign an
imspector 10 the FBINICS Operation Center. This inspectar will alo provide cxpert advice on
GCA issues and answer general GCA questions Irom FFLs and the public,

ATF Enforccment Efforts Aimed ar Prohibited Persons
Whu Have Qbtained Firearms Despite a NICS check - “Defayed Demals”

The most significant law enforcement issue related © the Brady law is the location and
apprehension of prohibited persons known to have received fircarms. Ag noted above, an FFL
must wait up to threc business days for a responst from NICS prior to trunsfeming a lirvarm, fu
the vast majority of cases. this perind i< sufficicnt for the FBI to complcte the required
background check. However, in a gmall percentaze of cases, three business days is insulficient
for NICS 10 respond with cither o "provesal” oc "denjed" uasponse.

For example, the FB] inay be unable to derenmine within three bosiness days whether an
individual who was arrested on fclony charges has actually been convicted of a felony. Usually,
this delay occurs becausc it is not possible  get the disposition records from the State r Joeu)
govemment within three business days. In thesc sjtuatons, the NICS Operations Center will
advise the FI'L that it is still in the process ol reviewing this matter, and il cannot provide cither a
"procced® or "denied" response for this transaction. NICS will advisc the ficenses that the Brady
law allows the licensee to transfer the {ircarm after thres business days have elapsed; however,
NICS will continue its review of the matler for an additional two wesks, and will comtact the
licensce within that time if it discavers definitive information regarding the transaction.

TINICS discavers, after three husiness days have clapscd, that the purchaser is prohibited,
the FBI will contact the FFL to determine whether or hot the firaarm has been mansferred. 1fthe
fireariy Liss been transferred, the case is referred to as a "delayed denial,” and it results in an
immediatc FBI referral to ATF. ATF verifies that the person is indeed prohibited, and then tikes
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. State Permit Excepiion: As required by the Brady law. the new repulations allow, nnder
ceitain strict circumstances, tor a fircarms purchaser with a State issued permit 1o qualify
for an exzmption from the requirement for a NICS clieck at the tivie vt sale The
regulatiany require that Stare permit will only qualify as exemptions under permanent
Brady if the $1ate conducts NICS checks on all permit applicants. urthermore, a State
permit would not constitute an exception under permanent Brady 1f Statc law eliowed the
issuance of pormits to persons who had Federal fircarms disabilidics. Ia this way, the
regulations ensiwred that individuals who acquired fircarms pursuant to the permit
alternative would be subject to the sarme 1ype of background check as those individuals

o, without permits.

. Recordkeeping Requivemeants- FFLs were already required to retain Farms 4473 on
completed transfers for a period of at least 20 years. The new repulations specily that in
siislions wheve an FFT, contacts N1CS, but the fransfer never occurs, the FEL must
retain the Form 4473 lor at least § years, This provides an "audit tall” to determine
whether licensees have been misusing NICS.

] Pepaltizs: The reyolations implement the statute by providing, that a fircarms licensce
who translers a firearm and knowingly fails 1o comply with the requirements of the law,
in a case where compliance would have revealed that the transfer was unlawful, is subject
to license suspension ar revocation, and a civil Jine of not more than $5,000. Licensees

who violate e provisious of the Brady law am also subjest i criminal proalties wineler
the GCA.

ATFE Education and Qutreach for IELS

ATE coordinuted with the FBI to cnsurc that FFLs were preparcd lo meet their

obligations under prnnancit Brady on the date of its implementation. This effort had many
components.

. FFL Scminars. ATL conducted over a hundred [FL scminars to discuss the new
reyuirements of permanent Brady. The FBI patticiputed iu many of these seminars, [n
this way, ATF and the FBL were able to respond 1o the questions and cancems of FFL,
while educating them as to the requiremeats of the new law.,

- Open Letters to FFLs. ATF scnt letters to FFLs in all 50 Staves, the Disarict of

Columbia, and 5 temitories, explaining how ta comply wirh the permanent provisions of
the Brady law,

Educating FFLs. ATF devoted space in its "FFL Newsletters” 1o various issues under
the Brady law. It also drafted 68 "Questions and Answers" about the permanent

provisions ol the Brady law, which were posted on the ATF website for the benefit of
Federul fircarms licensies and the public, )
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appropriat action. ATF gives "delayed denial” referrals priority nver the invesiigadons of
routine NICS denials. ATF is conuninted 1w retricving all such fircarms from prohibited persans.

As ol August 11, 1999, over 2.000 "dclayed denials” have been relerred 1o ATL for
investigation. Due to the public safety cansiderafions, the FBI has implemented a system

whereby inuncdiate notification is made by (acsimile transmission to both ATF und local police
officials owtside ol the narmal refomal process.

All of these delayed transactivos 1nust be investigated. The FBI's veferral is gencrally
bused on a computerized records cheek, ATI generally docs not take any enlorcement action
(such as scizing a firearm) basad solely un a computerized records chock, without taking
additional steps to confirm the person’s pmhibil.ed status. This usually involves cbluining an
authenticated copy of courl records, as well as investigating (o ensure lhat the person’s eivil
nghts werc not restored under State law.

Unee prohibited status is confirmed, special agents luke appropriute actjon. In some
cases, where it is determined that prosecution is not appropriate, 8 special agent will lnterview
the prohtbited person, deterivine whether be or she is still in possession of the fircann, and offer
the individual the opportunity to cither abandon the firearm to a law enforcement agency or
transler it 7o a person who is not prohibited from possessing fireatms. [n other cascs, scirure of
the fircarm may be appropriate. Often the individual's possession of the fircaim is in vivlation of
State law it st Federal law. In such cases, ATF will refer the case to & State or local law
enforcement agency for investigation. Finahy, in those cases where ATF believes that criminal

prosecution ix warcanicd, ATE will wke appropriate steps to build a case against the prabibited
person.

To deal with the backlog of delayed denial referrals, the Department of the Treasury
requcsted and recently approved an ATL plan to temporarily assign 60 ypecial agents fiom other
Treasury law enforcement bueaus (20 each from the Secret Service, Customs Service and
Internal Revenue Service) to ATF for at lcast 60 days. The agents have: reccived tuining in the
law, regulations and ATF policics concerning fircarms reticvals.

A review of ininal data from delayced denial investigations shows that in 2 numbey of
these cases, the individual may not he prohibited under Federu! law, There are a variety of
reasons why a person with no Fedoral firearms disabilitics has received a "denied” response from
NICS. In somc eases, the persun is prohibited under State law, and thus NICS correctly denied
the wansaciion. In ether cascs, the computerized ecords chexk accuralely revealed that an
individual was convicted of a felony; however, the database docs not reveal that the individual
subsequently received a restoration af eivil rights under State law,” Thus, many of these

7 lederal law looks w die law of the convicting jurisdiction to determine if an individual is
considored to have been “convicted.” Certain pardans, expungements of records, and
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situations are unavoidable, piven the fact that no computcrized databasce will contain all the
information necessaty in arder to make the complex detcrmination as to whether an individual
has Pedera) fircarms disabilltles.

As of August 31, 1999, ATF has ensurcd that fircarms were retricverd (through scizure,
abandonment or transfer of the fircaun:) vorn 300 prohibited persons. In 47 cases, ATF rcferred
subjects 1o a local law eaforcement apency for investigation. ATF has apened up 34 criminal
investigations ansing out of "delayed denials” with the intention of refercinp them for
prosecution. The following are examples of important Federal criminal investigations resulting

. feom "delayed denial™ refeials to ATE:

. Crips Gang Member Suaw Purchase. ATF agents in Ohio investigated a prohibited
peraon who obtained a tirearm as a el ol a "detayed denial.” ATF delermined that the
purchaser of the firearm was a mermber of a faction of the "Crips" gang who made this
acquisition as a straw purchasc for other guny wembers, The other gang members were
also prohibited. The fircarm was used less than 24 hours aftcr its acauisition by the gang
members to commit an amned robbery of a local restaurant. The purchaser and other
gang mcmbers are being investigated for violations of Iederal and/or State laws,

. Pawnshop redemption. An individual in Maryland who had been convicted of second
epre rubbery and atempted rape placed a firearm in pawn with an FFL.. 1le then
retumed to redeem the fircarm, falsified ilie Form 4473, and obrained the fireanm when
NICS could not make a determination within Lhrec business days as to whetlier bc was
prohibited. This individual was alse the subject of a protective order. The subject was
subsequently arrested; a shotgun and ammunilion, pistol mapazines and numeious
[ictitious identifications were scized.

ATT Enforcement Efforts Related to Attemptcd
Firearms Purchases By Prohibited Purchasers

Federal law cnforcement efforts do nat end with « "denicd” response from NICS. Federul
Jaw authorizes ATF 10 investigate individuals who reecive a "denicd™ tesponse in owder to
determine 1if thase individuals have violated Federal firvarms laws. Such individuals could be
involved in a variety of illegal activities. including lying on a Form 44773, which constitutes
felony cven 1f the person docs not successfully acquire a firearm ® Therefore, information on all

restarations of civil rights may resull in the restoration of an individual's fircarms rights
under Federal law. When an individual is denied a firearm pursuant (o & NICS check, and
seeks to prove that the denial is crroneous, the NICS allows an appeal,

* Pursuant 10 )8 U.5.C. § 922(a)(6), it is unlawful fur uny person to knowingly make a false
o fictitious oral or written stacement ln connection with the acquisition or attempted
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NICS denials is referred lo ATF., which carcfully screens this information to determine which
cases merit ederal investigation,

It is impartant to note that vot everyone who receives a “denial” from NICS has violated
Fedcral law. As noled abave, in some cases further investisation establishes that the individual
was not actually prohibiled under Federal faw. Cemain pardons. cxpungements of racords, and
reslorations of eivil rights may result in the restoralion of an individual's lieauns rights under

Federal law. Currently, the besy way for impropetly denied individuals 1o cstablish their slatus is
10 go through the FBI’s NICS appeal process.

Indeced, ime 1s necessary ta establish ench clement of & criminal case under 18 U.S.C.

922(a)(6). The following elements must be cstablished prior to referring a case to $ln= United
States Attarmey-

» ‘That the accused knnwingly made a false or ficiitious oral or written statement;
v For exanply, if the person answered "no” 10 the question on the Form 4473 ahout
prior felony convictions, it must be established that the pernon is indeed a

convicted folon, and knew that his answer was false.

v Tt must also be established Lhat the person decumentcd in the court recodds is i
fact the same peyson who atternpted to purchase the firearm.®

®  Thar the statemient regarded the acquisition or anempted acquisition of a firearm or
ammunition; nnd

* That the statement was intended or likcly to deceive the licensee with tespect to a fact that
was malerial 10 e Jawfulness of the sule or other disposition of the ftrcarm.

Between November 30, 1998 and July 31, 1999, the refermal of "denied™ transactions from the

acquistiion of & tircarm. However, the stateineat must be intended or likely to deceive the
licensee with respect 10 any fact material 10 the lawfulness of the sale of the firearm under the
GCA. Under scetion 924(a)(1)(4), it is wnlsw(ul ta knowingly make any false statement or
reprecentation with respect to information kept in an £1°L's required records.

? There are & number of ways w do this, including obtaining the individual’s fingerprint,
photographs or handwrniting and comparing them m the physival evidence from the instant
offense. This may involve having the handwriting on the Form 4473 comparcd 1o the
handwriting from prahation or parole vecords; having a pholo line-up done if it is believed
that the FFL can make 2 positive identification; or doing a fingerprint comparison.
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FBT has led ATF o open aver 1,000 eriminal invastigations  Over 200 of these cases have
been formally referred to United States Attorney Offices for prosecution. ATF believes that
by investigating and making cases using crisotaal intelligeuce derived fom NICS checks.
senious violent offenders will be incarcerated and some will be deterred rom further clforts
to purchase fircarms illegally in the unegulated maiket in fircanms.

The fullowing are examples of cases that were made 25 a result oF NICS denial
referrals to ATE:

+ Probation violator Anindividual who had been convicted of threarening a farmer United
States President attempted to purchase a firearm from a pawnshop while stilf on probation in
Tune 0f 1999, ATF vouperated with the United States Secret Service in invesigating this
case. A Federal arrest warrant was izsued and the individual was apprehended (or violation
ol 1B U.S.C. § 922(a)(6).

«  Prior threat 1o the President, Based upon a NICS referral, ATT and Uhnited States Secrut
dervice agents arrested a prohibited individual for violation ol Federal fircarms laws. The

individual had becn convicted of folony fraud. In 1992, he was arrested for making threats 10
the Pregilent of the Upited States

= wups. ATF spedial apents in Marylaod initiated a crimsinal
investication of e prohibited individual who had received a "denied" regponse from NICS,
The individuad tiad been convicted of a misdeneanor criwe of dowestic violence, ATE
agents, asststed by State and local officers, executed a Federal scarch warrant at the residence
of the prohibited person. The sgeats seized 36 firearms, including at least two machincguns.

« Two {ime convicted {elon: multiple guns (delaycd denial). AT) special agents in Maryland
reccived an investigative lead as a rasult of a referra] fram the FBI of a prohihited individual
who recejved a "denied” respoase from WNICS. The individual had two prior convictions:; one
for assault and the second for battery. The agents seized 10 fueaums and hundeeads of rounds
of ammunition.

+  Pawnshop redemption. An individual with a fclony conviction for multiple counts of
aggravaicd assawlt attempied to remieve a firearm he had placed in pawn with an FFL. The
FFL required the individual to exceure the Form 4473, Upon receiving & "denied” responsc
from NICS, the FFL advised the individual that he could not return the fivearm. The
individual became abnsive with the FT1. avd threatened him with bodily harm. The subject
was arrested without incident by ATF special agents for violation of Federal firearms laws.

+  Multipic prior convictions. In a coordinated ¢ffort in Florida between the Office of the
United States Alomney and ATF special agents, 17 prohibited individuals were indicted for
various violations of Tederal firearms laws. All the indiciments were hased npon NT1CS
rcferrals where the prohibited individuals had [alsified the Form 4473 in purchasing firearms
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from a licensce. The list of prior convictions for these individuals is as follows: atempred
homicide of a police officer, resisting an 0fficer and carrying & conccaled weapon, hamicide,
aggravated (rafficking in cocaine, aysault with intent to commit rape, agsaul with a
dungerous weapon, dttempted manslaughter with a handgun, burglary. assauit and battery,
atlempted sexual assault, vehicular homicide, resisting an officer with violence, armed
robbery. domestic violence, rape, fraud, deahing in stalcn propenty, larceny, vehicular thefi,
weupons offensey, escape, possession of a ficcarm by a convicted (elon, and murder. This
does not include multiple eanvietions hy each of the defendants.

. CONCLUSION

The preliminary implemcntation of the permanent Brady law has shown that NICS is an
effective tool for preventing the salc ol lirearms by 1'FLs to prohihited persons  TFLs have
gencrally been in compliance with the requirements of the law, and have prevented tens of
thousands of prohibitcd persons lrom buying and/or redesming fircauns at gun stores and
pawnbrokers. This includes some of the most dangerous eriminals in our country - violent
felons, persons threatening the life of the President, gang members, as well as domestic
violence oftenders who may reprocent a threat to particular individuals.

While not cvery “denied” response from NICS results in a case that merits Federal
prosccution, the Brady law has also proved to be a valuable source in ATF's invectipation of°
armed career criminals, felons in possession of fircarma, and others who violale Pedera)
fireaims Jaws i cooperation with other Federal, Stawe and local law enforcement apencies,
ATT has been able to use this new Lool in an cffective manner to apprehend and prosecute
those who violute Federal fivesrms laws,
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