COMMENTS ON THE PROPOSED
AFFIRMATIVE ACTION ASSESSMENT OUTLINE

This memo addresses a key problem with the March 1998 draft of the Affirmative
Action Assessment Outline (AAAOQO) proposed by the U.S. Department of Education Office
for Civil Rights. The AAAO signals a major departure from the United States’ long-held
position -- based on Justice Powell’s opinion in Regents of the University of California v.
Bakke, 438 U.S. 265 (1978) -- that a Harvard-style affirmative action program designed to
achieve educational diversity is permissible under Title VI and the Constitution. Whether
this shift in policy is intended or not, the proposed AAAO would effectively undermine the
vitality of Bakke and the security that institutions of higher education have developed in
relying on it. It is essential that the AAAO be revised in order for the United States to
maintain its consistent support for Bakke and affirmative action in higher education.

L IT IS IMPERATIVE THAT THE UNITED STATES CONTINUE TO
SUPPORT JUSTICE POWELL’S OPINION IN BAKKE.

OCR should reaffirm its adherence to Justice Powell’s opinion in Bakke for two
reasons. First, colleges and universities are best able to fulfill their educational missions
when they are free to consider race as one of many factors in selecting their student bodies.
OCR has repeatedly endorsed this policy position and has encouraged institutions to adopt
affirmative action programs consistent with Bakke. See OCR Policy Guidance, 59 Fed.
Reg. 8756 (1994); OCR Notice of Proposed Policy Guidance, 56 Fed. Reg. 64548 (1991);
OCR Policy Interpretation, 44 Fed. Reg. 58509 (1979).

Second, while Justice Powell’s opinion in Bakke did not command a majority, the
opinion has acquired substantial precedential weight by virtue of the reliance that the
United States and institutions of higher education have placed on it over the past two
decades. In addition to the policy directives cited above, OCR has issued a number of
letter rulings invoking Justice Powell’s opinion in Bakke as the controlling legal standard
for evaluating diversity-based affirmative action and affirming that “[c]olleges and
universities have a First Amendment right to seek diversity in admissions to fulfill their
academic mission through the ‘robust exchanges of ideas.” " University of Cal. at Berkeley,
OCR Letter Ruling, Case No. 09-89-2099 (Mar. 1, 1996) (applying Bakke’s standards to
find the university’s race-conscious undergraduate admission program lawful under Title

VI); see also University of Cal. at San Diego, OCR Letter Ruling, Case No. 09-92-2002
(Mar. 21, 1994) (same).

In addition, the United States has endorsed Justice Powell’s views on diversity in
recent affirmative action cases. See Brief for the United States as Amicus Curiae at 12-16,
Texas v. Hopwood, 116 S. Ct. 2581 (1996) (relying on Bakke to establish "the [University
of Texas] Law School’s compelling educational interest in maintaining a racially diverse
student body" (emphasis in original)); Brief of the United States as Amicus Curiae at 22,
Board of Educ. of Township of Piscataway v. Taxman, 117 S. Ct. 2506 (1997) (arguing that




a diverse faculty, "[ljike a diverse student body," can promote compelling educational
interests).

Supreme Court opinions have treated Justice Powell’s opinion as correctly decided.
In Wygant v. Jackson Board of Educ., 476 U.S. 267 (1986), Justice O’Connor expressed her
approval of Justice Powell’s view that fostering racial and ethnic diversity in higher
education is a compelling interest. Id. at 286 (O’Connor, J. concurring). In Metro
Broadcasting, Inc. v. FCC, 497 U.S. 547, 568 (1990), a majority of the Court agreed with
Justice Powell’s conclusion that creating a diverse student body to contribute to a robust
exchange of ideas is a constitutionally permissible goal. Id. at 568." Decisions of various
lower courts have also reinforced Justice Powell’s opinion as stable precedent. See
Wessman v. Boston Sch. Comm., 1998 WL 271218 at *9 (D. Mass. May 28, 1998); Davis
v. Halpern, 768 F. Supp. 968, 975 (E.D.N.Y. 1991); DeRonde v. Regents of Univ. of Cal,,

625 P.2d 220, 225 (Cal.), cert. denied, 454 U.S. 832 (1981); McDonald v. Hogness, 598 P.2d
707, 713 (Wash. 1979), cert. denied, 445 U.S. 962 (1980).

In short, over the past 20 years, Justice Powell’s opinion in Bakke has come to bear
a "promise of constancy." Cf. Planned Parenthood v. Casey, 505 U.S. 833, 868 (1992) ("The
promise of constancy, once given, binds its maker for as long as the power to stand by the
decision survives and the understanding of the issue has not changed so fundamentally as
to render the commitment obsolete."). Formal equivocation by the United States on the
continuing vitality of Bakke would disturb this promise, encourage courts to question the
weight and stability of Justice Powell’s opinion as precedent, as was done in Hopwood v.
Texas, 78 F.3d 932 (5th Cir.), cert. denied, 116 S. Ct. 2580 (1996),” and undermine legal

arguments based on reliance when the issue again reaches the Supreme Court as
anticipated.

IL THE PROPOSED AAAO UNDERMINES JUSTICE POWELL’S
DESCRIPTION OF DIVERSITY-BASED AFFIRMATIVE ACTION

PROGRAMS THAT ARE PERMISSIBLE EVEN UNDER STRICT
SCRUTINY.

Applying strict scrutiny to the admissions program at the University of California at
Davis Medical School, Justice Powell concluded in Bakke that educational diversity is a

1

In Adarand Constructors, Inc. v. Pena, 132 L.Ed.2d 158 (1995), the Court overruled
aspects of Metro Broadcasting relating to the level of scrutiny applied to race-conscious
programs, but the question whether fostering diversity is a sufficient interest to pass

constitutional muster was not presented in the case. See Adarand, 132 L.Ed.2d at 210
(Stevens, J. dissenting).

2 We understand and accept the Department’s position that Hopwood controls this

issue in the Fifth Circuit.



constitutionally compelling interest "that legitimately may be served by a properly devised
admissions program involving the competitive consideration of race and ethnic origin."
Bakke, 438 U.S. at 320. While purporting to uphold this conclusion as “a correct statement
of law under the Constitution and Title VI," AAAO at 9, the proposed AAAO actually
signals an unwarranted departure from Justice Powell’s analysis and conclusions under both
the compelling interest and narrow tailoring prongs of strict scrutiny.

A. Compelling Interest

Justice Powell determined that the "attainment of a diverse student body ... clearly
is a constitutionally permissible goal for an institution of higher education.”" Id. at 311-12.
This determination rested squarely on the First Amendment interest Justice Powell
described as "[t]he freedom of a university to make its own judgments as to education." Id.
at 312. It did nor rest on empirical proof that a racially diverse student body actually leads
to better educational outcomes. In other words, Justice Powell found that the decision of
an educational institution to foster student diversity because of perceived educational
benefits is deserving of significant protection under the First Amendment and constitutes
a compelling interest as a matter of law, not at a matter of fact.

The Supreme Court in Metro Broadcasting, Inc. v. FCC acknowledged that Justice
Powell in Bakke did not find a compelling interest in educational diversity based on an
"assurance . . . that minority students would interact with nonminority students or that the
particular minority students admitted would have typical or distinct ‘minority’ viewpoints."
497 U.S. 547, 580 (1990). Indeed, the Court quoted Justice Powell’s observation that " ‘[i]n
the nature of things, it is hard to know how, and when, and even if, this informal "learning
through diversity" actually occurs.”" Bakke, 438 U.S. at 313 n.48 (citation omitted), quoted
in Metro Broadcasting, 497 U.S. at 580. Nevertheless, the Metro Broadcasting Court
agreed with Justice Powell’s conclusion that "a ‘diverse student body’ contributing to a
‘robust exchange of ideas’ is a ‘constitutionally permissible goal’ on which a race-conscious
university admissions program may be predicated." Id. at 568 (citing Bakke).

Moreover, Justice Powell reached this conclusion after balancing the Fourteenth
Amendment concern with equal protection with the "countervailing constitutional interest"
under the First Amendment in academic freedom. Bakke, 438 U.S. at 313. Justice Powell
recognized that academic freedom "long has been viewed as a special concern of the First
Amendment," and it encompasses the freedom of a university "to determine for itself on
academic grounds . . . who may be admitted to study." Id. at 312 (citation omitted). His
opinion made clear that at the first stage of strict scrutiny analysis, the rejected applicant’s




Fourteenth Amendment rights do not negate or outweigh the university’s "right to select
those students who will contribute the most to the ‘robust exchange of ideas.’ " 1d. at 313.°

Citing Justice Powell’s opinion in Bakke, a unanimous Supreme Court in Regents
of the University of Michigan v. Ewing affirmed that "discretion to determine, on academic
grounds, who may be admitted to study" is an element of a university’s First Amendment
academic freedom. See 474 U.S. 214, 226 n.12 (1985). The proposed AAAO runs counter
to the Supreme Court’s observation that academic judgments are "not readily adapted to
the procedural tools of judicial or administrative decision-making." Board of Curators of
Univ. of Mo. v. Horowitz, 435 U.S. 78, 90 (1978). Indeed, in cases subsequent to Bakke,
the Court has shown great deference to academic decision-making processes. See Ewing,
474 U.S. at 225 (explaining that judges should not override an academic decision "unless
it is such a substantial departure from accepted academic norms as to demonstrate that the
person or committee responsible did not actually exercise professional judgment"); see also
University of Pa. v. EEOC, 493 U.S. 182, 199 (1990) (noting that judges " ‘should show
great respect for the faculty’s professional judgment’ ") (quoting Ewing, 474 U.S. at 225).

The proposed AAAO would reopen the balancing of legal interests already done by
Justice Powell in Bakke. The AAAO states that "[a] school must be able to support its
claim that diversity provides educational benefits and serves the school’s educational
objectives."” AAAO at 12. In addition, the Assessment Worksheet indicates that the
following questions are relevant to "applicable legal standards": "What are the educational

benefits of diversity at the institution? What are the bases for the educational benefits the
institution identifies?" Id. at 21, 24.

From these passages in the AAAO, a college or university could justifiably conclude
that it must satisfy an evidentiary burden in order to establish its educational interest in

* It might be argued that this reading of Justice Powell’s opinion in Bakke would

authorize an institution to pursue not only a racially integrative but also a racially
segregative admissions policy on educational grounds. After all, if the balance between
First and Fourteenth Amendment concerns tips in favor of academic freedom, then how
can educationally beneficial integration be distinguished from educationally beneficial
segregation? This argument, however, is unavailing because the balance between academic
freedom and equal protection interests tips strongly in favor of the latter when publicly
sanctioned racial segregation is at issue. Indeed, Brown v. Board of Education, 347 U.S.
483 (1954), and its progeny, including United States & Avers v. Fordice, 505 U.S. 717
(1992), conclusively establish that public schools may not sacrifice the Fourteenth
Amendment rights of minority students for the sake of maintaining a racially segregated
educational environment. In Bob Jones University v. United States, 461 U.S. 574 (1983),
the Court ruled that a compelling governmental interest in eliminating racial discrimination

in education outweighed the First Amendment interest of religious schools in excluding
black students.




attaining a racially diverse student body. However, Justice Powell’s opinion did not require
courts to determine on a case-by-case basis the proper weight to assign to a university’s
interest in academic freedom where diversity-based affirmative action is at issue. Instead,
it concluded that a university’s First Amendment interest in selecting its student body
satisfies the Fourteenth Amendment compelling interest requirement as a matter of law.

This part of Justice Powell’s opinion stands in clear contrast to his analysis of the
Medical School’s interest in improving the delivery of health care to underserved
communities. There, he found the interest not compelling because of a "failure of proof."
Bakke, 438 U.S. at 310. In other words, the school offered " ‘no empirical data to
demonstrate that any one race is more selflessly socially oriented or by contrast that
another is more selfishly acquisitive.” " Id. at 311 (quoting the lower court decision). This
suggests that Justice Powell’s failure to require such empirical data when examining the
school’s stated interest in educational diversity was a deliberate doctrinal choice in reliance
on the recognized First Amendment interests of colleges and universities in selecting their
student bodies -- one that the proposed AAAO would undo. By endorsing a factual
predicate requirement for the compelling interest analysis in the educational context, the

AAAQO significantly undercuts Justice Powell’s conclusion in Bakke that the university's
interest was compelling as a matter of law.

The AAAO does not provide any guidance on the type of evidence an institution
must supply in order to substantiate its stated interest in educational diversity. Does
compliance with federal law require social science data? Or is expert testimony adequate?
Must the evidence be institution-specific? Or is national or other aggregate data
sufficiently probative? The United States has acknowledged that "[i]n higher education, the
link between the diversity of the student body and the diversity of viewpoints on campus
does not readily lend itself to empirical proof," Office of Legal Counse] Memorandum to
General Counsels, Re: Adarand, at 18 (June 28, 1995), and that "Justice Powell did not
require any such evidence in Bakke." Id. Given the lack of prior experience (under Bakke)
in characterizing and measuring the educational impacts of diversity, the apparent
imposition of a vague evidentiary requirement will simply heighten anxiety within the higher
education community without helping universities in their efforts to comply with the law.

The proposed AAAO would undermine Justice Powell’s opinion in Bakke and
distance the United States from its longstanding support of that opinion and of affirmative

action in higher education. The AAAO should be revised to eliminate this serious
problem.

B. Narrow Tailoring

Justice Powell invalidated the Medical School’s admissions program in Bakke under
the narrow-tailoring prong of strict scrutiny. In doing so, he set forth two key principles
for designing a permissible race-conscious admissions program. First, educational diversity



must encompass both racial and non-racial elements of diversity. Thus, a university may
use race or ethnicity only as one among many "plus" factors in the selection process. See
Bakke, 438 U.S. at 316-17. Second, the admissions process must "treat[] each applicant as
an individual." Id. at 318. Every applicant, whether minority or non-minority, must have
the opportunity to compete for every seat in the class. See id. at 317, 320.

Importantly, Justice Powell determined that when an admissions program satisfies
these requirements, "no . . . facial infirmity exists." Id. at 318. That is, a "plus"-factor
admissions program is "facially nondiscriminatory,” and "a court would not assume that a
university, professing to employ a facially nondiscriminatory admissions policy, would
operate it as a cover for the functional equivalent of a quota system." Id. Indeed, Justice

Powell made clear that a Harvard-style affirmative action plan would satisfy the narrow-
tailoring prong of strict scrutiny.

In contrast, the proposed AAAO sets forth an elaborate regimen of narrow-tailoring
factors never suggested by Justice Powell’s opinion in Bakke. See AAAO at 13-17, 25-26.
For example, the AAAO suggests that before using race as one of many admissions factors,
an institution must be able to show that race-neutral alternatives are insufficient to further
its educational goals. See id. at 25. In addition, the AAAO asks institutions to explain how
they will "assess whether diversity has been achieved," id., and it recommends that schools
conduct annual reviews to determine whether a particular affirmative action policy is still
needed to further a compelling interest, id. at 16.*

These factors are derived not from Bakke but from cases involving remedial
affirmative action in the contexts of employment and contracting. The AAAO nowhere

explains why it is appropriate to apply the same factors to the narrow-tailoring analysis of
diversity-based affirmative action in higher education.

The AAAOQO's observations that "it is unlikely that an affirmative action program must
satisfy every factor" and that "all of the factors will not be relevant in every case," id. at 14,
serve only to magnify the confusion. Since "[t]he determination of whether a particular
affirmative action program is narrowly tailored is highly fact-specific," id. at 13, this
guidance again encourages uncircumscribed judicial and administrative review of the
university's judgment that a diverse student body enhances the quality of its educational
program. It should be sufficient to require a university to establish, based on its judgment
that a diverse student body enhances learning, that its admissions process is one narrowly
tailored to produce a truly diverse student body as Justice Powell described in Bakke. Of
course, under Bakke, a Harvard-style plan would satisfy that inquiry.

* These questions would seem to repeat the error pointed out in Section I, by

assuming that an institution has to prove the educational benefits of a diverse student body.

6



The proposed AAAO should be revised to make clear that OCR continues to adhere
to Justice Powell’s narrow tailoring analysis in Bakke. Under that analysis, a university’s
good-faith implementation of a Harvard-style affirmative action program, "where race or
ethnic background is simply one element -- to be weighed fairly against other elements --
in the selection process," Bakke, 438 U.S. at 318, suffers no facial infirmity under the
Fourteenth Amendment and, in the absence of proof of discriminatory intent, amounts to

a "properly devised admissions program" under both Title VI and the Constitution, id. at
320.

Indeed, OCR’s 1994 Policy Guidance on financial aid, which the AAAO purports
not to overrule, states, “[tjhe Department will presume that a college's use of race or
national origin as a plus factor, with other factors, is narrowly tailored to further the
compelling governmental interest in diversity, as long as the college periodically reexamines

whether its use of race or national origin as a plus factor continues to be necessary to
achieve a diverse student body.” 59 Fed. Reg. 8756, n. 10.
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INTRODUCTION

Under federal law, a college or university may use an affirmative action program that
considers race or national origin in admissions or financial aid decisions if the program is
properly designed and implemented to meet the institution's compelling need. This
Affirmative Action Assessment Outline is designed to help postsecondary institutions that
have, or are considering establishing, affirmative action programs assess whether those
programs are consistent with Title VI of the Civil Rights Act of 1964 and the Constitution.
Institutions that operate affirmative action programs should rigorously review those programs
on a regular basis to ensure that they continue to be necessary and that they are being
conducted consistent with the applicable legal standards.

As used in this Qutline, the term "affirmative action" means the use or consideration of
race or national origin as a factor in admissions or in the award of financial aid. Because
recruitment and outreach programs designed to increase the number of minorities in an
institution’s applicant pool typically should not be subject to heightened constitutional scrutiny,
this Outline should not be used to assess those types of programs. This Outline also does not
address programs undertaken pursuant to a court order.

In 1994, the U.S. Department of Education published guidance under Title VI
regarding an institution’s consideration of race or national origin in the award of financial aid.
See 59 Fed. Reg. 8756 (1994) (Financial Aid Guidance). Institutions should consult that
guidance for a specific discussion of affirmative action in financial aid decisions, including an
institution’s involvement with privately donated race-restrictive funds. The Financial Aid
Guidance is attached and can also be found on our internet web site at www.ed.gov.

This Self Assessment Outline consists of an Overview, a legal Guide, and a
Worksheet. The Overview highlights the Guide’s presentation of federal standards applicable
to affirmative action in admissions and financial aid,@ased on the current state of the lawl
The Worksheet is included to aid institutions in collecting the information necessary to conduct
a thorough review of their programs. The Worksheet is designed to help institutions identify
and organize information relevant to the legal standards discussed in the Guide, but not every
question necessarily will be relevant to each institution. In addition, no single answer or
combination of answers will be conclusive as to the validity of any particular program.

The United States endorses achieving campus diversity and remedying discrimination
and its effects as beneficial for all studemsJThere is much uncertainty, however, with respect
to the law on affirmative action at this time. While the Guide summarizes current law, new
decisions, by the Supreme Court or lower courts, may significantly affect the standards
governing the appropriate consideration of race or national origin by educational institutions.
An institution’s programs may also be affected by state law requirements, such as Proposition



209 in California. We encourage institutions to consult with their counsel, and to contact the
Office for Civil Rights ("OCR") at the Department of Education, for technical assistance. A
list of OCR offices and staff available to assist you is included in this Outline.



ASSESSMENT OVERVIEW

Federal legal standards that apply to the consideration of race or national origin in higher
education arise from the Constitution and Title VI of the Civil Rights Act of 1964. This
summary is intended as a brief overview of the comprehensive legal discussion in the Guide,
which must be thoroughly considered in using the Assessment Qutline.

| . COVERAGE OF THE OUTLINE

® Public institutions that are part of a state’s government are subject to the
Fourteenth Amendment of the Constitution. Public and private
institutions that receive federal financial assistance from the U.S.
Department of Education are subject to Title VI.

° This Assessment Outline applies to admissions and financial aid programs
where race, color, or national origin is a factor in decision making. It
applies both to programs in which race or national origin is the sole factor
in a decision and to those in which race or national origin is one of many
factors considered. The Outline does not apply to admissions or financial
aid decisions made without regard to race or national origin, including
gender-based affirmative action programs.’

° The legal standards governing the use of race or national origin in
awarding financial aid are generally the same as those applicable to
admissions decisions. The Department has published guidance on the

“use of race or nafional origin in financial aid programs, 59 Federal
Register 8756 (1994) (copy included with this Outline). The Financial
Aid Guidance is also available on the Department of Education’s internet
web site, www.ed.gov.

o Institutions in the Fifth Circuit (Texas, Louisiana, and Mississippi) should
consult the Fifth Circuit Standards sections of the Guide and the -~
Hopwood decision for the appropriate standards. Institutions in the
Fourth Circuit (Maryland, Virginia, West Virginia, and North and South
Carolina) should consider the Podberesky v. Kirwan decision, as
described in the Guide.

' Gender-based classifications are subject to less rigorous standards of scrutiny than
\/ classifications based on race or national origin. See United States v. Virginia, 518 U.S. 515,
116 S. Ct. 2264, 2275-76 (1996).



2. CONSIDERATION OF RACE OR NATIONAL ORIGIN IS PERMISSIBLE WHEN
THE STRICT SCRUTINY TEST IS SATISFIED

° Under the Constitution and Title VI of the Civil Rights Act of 1964, it is
permissible for colleges and universities to consider race or national
origin in making admissions decisions and in awarding financial aid,

provided the use of race or national origin satisfies the legal test of “strict
scrutiny.”

® To satisfy strict scrutiny, the institutional interest underlying an
affirmative action measure must be “compelling” and the measure must
be “narrowly tailored” to serve that interest.

3. REMEDYING DISCRIMINATION AND ACHIEVING CAMPUS DIVERSITY ARE

COMPELLING INTERESTS THAT CAN SUPPORT CONSIDERATION OF RACE OR
NATIONAL ORIGIN

° The compelling interest inquiry centers on “ends” and asks why an
institution is classifying individuals on the basis of race or national
origin.

of ongoing
Remedying th@resen‘t]effects of past'@iscrimination constitutes a
compelling interest that justifies the narrowly tailored use of race or
national origin in admissions or financial aid.

® “ In his landmark opinion in Bakke, Justice Powell concluded that a
university also may consider race in admissions to attain the educational

benefits of diversity where race or national origin is considered as one
factor among many.

REMEDIAL PURPOSES

° The Title VI regulations require a recipient of federal funds that
has discriminated in violation of Title VI or its regulations to take
remedial action to overcome the effects of past discrimination.

Where necessary, such remedial action might include race-
conscious affirmative action.

SEEGuiBE o A college that has been found to have discriminated by a court or
PrURtIRNEE an administrative agency like the U.S. Department of Education,




Office for Civil Rights, must take steps to remedy that
discrimination. A finding could also be made by a State or local
legislative body, as long as the body finding discrimination had a
strong basis in evidence identifying discrimination within its
jurisdiction for which remedial action is required.

° Absent such formal findings by a court, agency or legislature, a
college may take race-conscious remedial action if it has a strong
basis in evidence for concluding that the affirmative action is
necessary to remedy theBresent ffects of its pastf§iscrimination
and is narrowly tailored to remedy that discriminatio

or
n
DIVERSITY PURPOSES org® 3

o In Regents of the University of California v. Bakke,
Justice Powell concluded that achieving the
educational benefits of campus diversity is a
compelling reason for considering race or national origin in
admissions in a narrowly tailored way. According to Justice
Powell’s opinion, colleges may seek diversity in admissions to
fulfill their academic mission through the "robust exchange of
ideas" that flows from a diverse student body. The United States
supports Justice Powell’s opinion as a correct statement of the
law under the Constitution and Title VI.

See. GUIDE,

° Colleges and universities may use race or national origin to
achieve fundamental educational goals through campus diversity.
An institution must be able to support its claim that diversity
serves its educational objectives.

° For the consideration of race or national origin in admissions to
be lawful under Justice Powell's rationale, a University's ~
definition of diversity must include characteristics in addition to
race or national origin. Such diversity characteristics may
include other life experiences, achievements, talents, interests,
extracurricular activities, economic disadvantages, geographic
background, as well as various others. Not all factors need to be
given the same weight, however.

4. USES OF RACE OR NATIONAL ORIGIN MUST BE NARROWLY TAILORED



The narrow tailoring inquiry focuses on “means” and asks how the government is seeking to
meet the objective of the race or national origin-based classification. Whether an institution
uses an affirmative action program for remedial purposes or for the attainment of educational
benefits of diversity, the use of race or national origin must be narrowly tailored to achieve its
purposes.

° Whether a college's consideration of race or national origin meets the
narrow tailoring requirements of Title VI and the Constitution depends
upon factors established by federal case law.

CONSIDERATION OF RACE/NATIONAL ORIGIN- NEUTRAL ALTERNATIVES
AND THE NEED FOR THE USE OF RACE OR NATIONAL ORIGIN

° A school's use of race must be necessary and focused as narrowly
as possible on the achievement of the school's compelling
interest, for example, remedial or diversity objectives.

® Before resorting to race-conscious action, it 1s important that an
institution consider seriously the use of race-neutral alternative
approaches (e.g., the use of recruitment or admissions criteria
that do not include race). Race may be used as a factor only if
the institution concludes that the use of race-neutral alternatives
would not effectively bring about the institution's compelling
objectives. '

MANNER IN WHICH RACE OR NATIONAL ORIGIN IS UsgeD, FLEXIBILITY,
AND POOL OF BENEFICIARIES

\/ ° Sct—asideﬁn admissiorlg_lmay not be used under Justice Powell's
diversity rationale, and may not be used for remedial purpgses,

unless absolutely essential to remedying discrimination and its
effects.

° In the diversity context, admissions programs that rely on
separate decision-making procedures that prevent any comparison
among applicants of different races and ethnic origins would not
meet Justice Powell's test for narrow tailoring set out in Bakke.
However, Justice Powell, in his Bakke opinion, in illustrating a
flexible admissions program that would be narrowly tailored,
cited the Harvard College admissions program, in which "race or
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ethnic background may be deemed a 'plus' in a particular
applicant's file, yet it does not insulate the individual from
comparison with all other candidates for the available seats."
Regents of the University of California v. Bakke, 438 U.S. 265,
317 (1978) (Powell, J.)

The use of classifications based on race or national origin should
be flexible. For example, the Supreme Court in United States v.
Paradise found that a race-conscious promotion requirement was
flexible in operation because it could be waived if no qualified
candidates were available. 480 U.S. 149, 177 (1987).

Considering race or national origin as one factor among several
other admissions criteria, as opposed to using them as an absolute
requirement for eligibility, may provide evidence of flexibility.

DURATION AND PERIODIC REVIEW

The duration of the use of a racial classification should be no
longer than is necessary to its purpose. The classification should
be periodically reexamined to determine whether there is a
continued need for its use or whether it should be modified based
on changed circumstances.

Although less frequent reviews may be legally supportable, OCR
recommends annual reviews as a means that is highly likely to
satisfy this aspect of Title VI's narrow tailoring requirements.

BURDEN ON NON-BENEFICIARIES

If an affirmative action program results in a burden or .~
disadvantage for a person of a particular race or national origin,
the courts require the institution to weigh the degree of the
disadvantage or burden]While some burdens may be legally
acceptable, others may be too high. In general, a race-based
classtfication that unsettles legitimate, firmly-rooted expectations
or imposes the entire burden on particular individuals crosses that
line.

For example, if an institution terminated scholarships that had
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been awarded to particular non-minority students in order to
fund a scholarship program for minority students, that might
place too much of a burden on the affected non-minority
students to be considered narrowly tailored.

Generally, the less severe and more diffuse the impact onrgther:l
students, the more likely a classification based on race or national
origin will address this factor satisfactorily. It is not necessary to
show that no student's opportunity has been in any way
diminished. Rather, the use of race or national origin must not,
overall, place an undue burden on students who are not eligible
for that consideration.

10



ASSESSMENT GUIDE

[. WHEN IS AN INSTITUTION COVERED BY THE CONSTITUTION OR TITLE VI?

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an
institution’s affirmative action programs. The Fourteenth Amendment to the United States
Constitution prohibits states from denying any person equal protection of the laws. Because

they are components of state government, public colleges and universities are covered by the
Fourteenth Amendment.

Title VI provides that no person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under, any program or activity receiving federal financial assistance.! Any
public or private institution that receives financial assistance from the federal government is
subject to the requirements of Title VI. A public institution that receives federal financial
assistance is therefore covered by both the Constitution and Title VI. Title VI covers all of the
operations of an institution that receives federal financial assistance, including the institution’s
involvement in the award of privately donated funds.? Title VI permits affirmative action
measures that would satisfy the requirements of the Fourteenth Amendment.’

The Office for Civil Rights at the Department of Education is responsible for enforcing
the requirements of Title VI at institutions receiving federal education funds. Institutions
subject to Title VI must abide by the provisions of the statute and comply with regulations
promulgated by the Office for Civil Rights.*

1. WHEN DOES AN ADMISSIONS OR FINANCIAL AID PROGRAM USE A
CLASSIFICATION BASED ON RACE oR NATIONAL ORIGIN?

This Guide applies to admissions and financial aid programs that use criteria based on
race, color, or national origin as a factor in decision making. It applies both to programs in
which race or national origin is the sole factor underlying the institution’s decision and to those
in which race or national origin is one of many factors considered. This Guide does not apply
to admissions decisions or financial aid awards that are based on race-neutral factors. For
example, the Guide would not apply to an institution’s support for disadvantaged students
through admissions or financial aid, as long as the determination that a student is disadvantaged
is not based on race or national origin. | The Guide also does not apply to classifications based
on membership in a federally-recognized American Indian tribe, which the Supreme Court has
deemed a political classification, not a classification based upon race or national origin.’
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r;articular requirements applying to the impact of the desegregation of public state higher
\/ education systems upon historically black colleges or universities are more fully addressed in
the Department of Education’s Federal Register notice regarding the application of Unired
States v. Fordice.’ |

11l. COMPLIANCE WITH THE CONSTITUTION AND TITLE VI: STRICT SCRUTINY

The Supreme Court has determined that the Constitution requires that any government
program that uses race or national origin as a factor in decision making must satisfy “strict
scrutiny.”” As explained above, this same standard applies under Title VI to all schools
receiving federal funds. The strict scrutiny test is rigorous, but it is important to remember that
affirmative action programs are allowed under this standard as long as they meet the two prongs
of the test. To satisfy strict scrutiny, the institutional interest underlying an affirmative action
measure must be “compelling” and the measure must be “narrowly tailored” to serve that
interest." The compelling interest inquiry centers on “ends” and asks why an institution is
classifying individuals on the basis of race or national origin. The narrow tailoring inquiry

focuses on “means” and asks how the government is seeking to meet the objective of the race-
based classification.

A. THE COMPELLING INTEREST

The Supreme Court has held, in the Regents of the University of California v. Bakke
decision, that in some instances a college or university may consider race in its admissions
process.” The interests that may justify the consideration of race or national origin in higher
education can be divided into two broad categories: remedial interests and non-remedial naDi
interests. The Supreme Court repeatedly has held that remedying the effects of past 4~ or 613%'"3
discrimination constitutes a compelling interest.'” With respect to non-remedial interests,

Justice Powell concluded in his landmark opinion in Bakke that a university may consider race
in its admissions process in order to foster diversity among its student body to further the
university's educational objectives.'" The United States supports Justice Powell’s opinion that

achieving the educational benefits of diversity is a compelling interest as a correct statement of
law under the Constitution and Title VI. ¥

The Court’s decisions have not foreclosed the possibility that non-remedial interests
other than fostering diversity for educational purposes may also be compelling. However, there

are substantial questions as to whether and in what settings such other non-remedial objectives
can constitute a compelling interest.
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| . REMEDYING THE EFFECTS OF DISCRIMINATION

A. GENERAL STANDARDS

of D"-é of A?

Remedying the identified effects of past@scrimination constitutes a compelling interest
that can support an institution's use of a classification based on race or national origin. This
discrimination could fall into two categories. First, an institution may seek to remedy the
effects of its own discrimination. Second, the federal

LT government or a state or local government may seek to remedy
o ects of past d'sm"?ma"o" the effects of discrimination committed within its jurisdiction,
constitutes a compelling . . e e .. . .
interest that can support an including discrimination cor.nmxtted'b.y pnv.ate actors, where the
institution’s use of a government becomes a passive participant in that conduct and

classification based on race  thereby helps to perpetuate a system of exclusion. "
or national origin.

Remedying the identified

Thus, a public institution may, consistent with its
authority, seek to remedy the effects of past discrimination in its educational system, including
discrimination by local school systems or by private entities, that it has helped to perpetuate.

In either category, the remedy may be aimed at ongoing patterns and practices of
exclusion or at the lingering effects of prior discriminatory conduct.”? The fact and legacy of
general, historical societal discrimination, however, is by itself an insufficient basis for
affirmative action. Similarly, amorphous claims of discrimination in education that are not
related to an institution's programs are inadequate. '

An institutiorr should be able to identify with some precision the discrimination to be
remedied. In justifying remedial affirmative action based on the current effects of past
discrimination, an institution should be prepared to articulate how any current conditions that
limit educational opportunities by race or national origin are related to past discrimination.'

It is not necessary for a court to make a judicial finding of discrimination before an
institution may undertake remedial measures. But in the absence of a finding of .
discrimination, the institution must have a “strong basis in evidence” for its conclusion that
remedial action is necessary.'® This evidence should approach what the Supreme Court has
called “a prima facie case of a constitutional or statutory violation” of the rights of minorities."’
For example, significant statistical disparities between the number of minorities admitted to an
institution and the percentage of minorities in the pool of qualified applicants that cannot be
explained by reference to legitimate-admissions criteria might permit an inference of
discrimination that would support the use of racial or ethnic criteria as a remedial measure. In
making this comparison, a school may consider the pool of qualified students who actually
apply for admission, and the larger pool of students in areas from which applications may be
drawn who would meet the school’s admissions standards. However, mere
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underrepresentation of minorities compared to the percentage of minorities in the general
population is an insufficient predicate for affirmative action.'®

Wh . . The Title VI regulations require that an institution
en a finding of prior . . . .
discrimination, whether by a receiving federal ﬁnar}c1al assistance that has previously
court, an agency, a legislarive  discriminated take action to overcome the effects of that
body, or the institution itself, resss Prior discrimination.' Thus if a court, a federal agency, or
on a strong basis of evidence thar  a legislative or administrative body has found that a covered
the institution discriminated, the  institution has engaged in discrimination, that institution
institution may use narrowly must take steps to remedy that discrimination. The same
tailored affirmative action obligation arises if the institution itself determines that
measures to remedy the remedial action is necessary to correct the effects of past
discrimination. discrimination. When a finding of prior discrimination,
whether by a court, an agency, a legislative body, or the
institution itself, rests on a strong basis of evidence that the institution discriminated, the
institution may use narrowly tailored affirmative action measures to remedy the
discrimination.

B. FiIrTH CIRCUIT STANDARDS: REMEDIAL OBJECTIVES

rIn Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit recognized that
\/ an institution may use race conscious measures in order to remedy the present effects of
discrimination for which the institution is responsible, so long as that use is narrowly tailored
P to meet the compelling remedial purpose.i‘f_l The court held that the justifications offered by
Poen I‘ the law school at the University of Texas were not a sufficient predicate for considering race
F:.Al LeER in its admissions process.?' In the view of the court, the law school’s constitutionally valid
VERSIP remedial interests extended no farther than redressing the effects of any prior racial
moyep discrimination by the law school itself.Z This holding is binding federal precedent in Texas,
To gne Louisiana, and Mississippi. However,Ef_l accordance with the Supreme Court’s controlling
AT decision in United States v. Fordice\if a state or institution of higher education has an
) obligation to remedy state or institution-wide discrimination, Hopwood does not prohibit the
appropriate legislative or administrative body, or the governing body of the mst1tut10n from
using affirmative action to remedy that discrimination in its component schools.”

2. NON-REMEDIAL INTERESTS
A. DIVERSITY

In his landmark opinion in Bakke, Justice Powell stated that a university may have a
compelling interest in considering the race of applicants in its admissions process in order to
foster greater diversity among its student body. Such diversity brings a wider range of
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perspectives to campus, which in turn contributes to a

more robust exchange of ideas. This exchange is a The United States supports
central mission of higher education and in keeping with | Justice Powell’s opinion that

the time-honored value of academic freedom. -achieving the éducational benefits
Moreover, in the view of Justice Powell, the First of diversity is-a compelling
Amendment protection of academic freedom supports interest as:a correct statement of
allowing a university to “make its own judgments” - the law under the Constiturion
regarding education, including the selection of its ~and Title V1.

student body.* During the nearly two decades since

Bakke was decided, Justice Powell’s opinion has been relied on by both public and private
institutions of higher education throughout the United States in crafting their admissions
policies. It has also guided lower federal and state courts.”® The United States supports
Justice Powell’s opinion that achieving the educational benefits of diversity is a compelling
interest as a correct statement of the law under the Constitution and Title VI. The United
States has relied on Justice Powell’s opinion as a basis for concluding that affirmative action
in higher education for purposes of achieving the educational benefits of diversity does not
violate Title VI, so long as the affirmative action plan meets the narrow tailoring standards set
out in that opinion.

In order for diversity to qualify as a compelling interest, an institution must seek a
further objective beyond the mere achievement of diversity itself. The Court has consistently
rejected “racial balancing” as a goal of affirmative action, because “[p]referring members of
any one group for no reason other than race or ethnic origin is discrimination for its own
sake.””® For example, in Bakke, Justice Powell stated that diversity in an institution’s student
body can serve the further goal of enriching the academic experience, but he found no
compelling interest in assuring that the student body had a specified percentage of particular
minority groups or reducing the deficit of minorities in the medical profession.”
Accordingly, an institution that uses affirmative action to achieve diversity must have a sound
educational objective for its diversity program. A school must be able to support its claim
that diversity provides educational benefits and serves the school's educational objectives.

A coalition of educational organizations has gathered social science research and
evidence of a consensus view among educators that campus diversity has a measurable
positive effect on educational outcomes and that diversity is essential to the missions of
colleges and universities.?

B. OTHER NON-REMEDIAL INTERESTS

The Supreme Court has had little occasion to address other non-remedial objectives.
In his Bakke opinion, Justice Powell assumed that a state could have a compelling interest in
“improving the delivery of health-care services to communities currently underserved,” but
concluded that the university had failed to prove that reserving sixteen percent of the seats in
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its medical school class for minority students was either needed or geared to promote that
goal.® Tt is not clear whether a racial classification to promote this interest would ever be
considered sufficiently narrowly tailored to survive strict scrutiny.*® Whether other non-
remedial interests can be sufficiently compelling to justify the use of classifications based on
race or national origin should be considered on a case-by-case basis.

C. FIFTH CIRCUIT STANDARDS: NON-REMEDIAL INTERESTS

The United States believes that, as Justice Powell stated in Bakke, the need for
diversity to achieve a wider range of perspectives on campus constitutes a compelling interest
justifying the consideration of race in higher education. In Hopwood, the U.S. Court of
Appeals for the Fifth Circuit concluded that Justice Powell’s opinion was not a controlling
precedent and rejected his conclusions about diversity. The Hopwood court held that a
university’s interest in diversity to enrich the academic experience can never justify the use of

race as an admissions criterion.”® That ruling is binding in the states of Texas, Louisiana and
Mississippi. L.S entence de lc te Lj

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that
suggests that remedying past wrongs is the only compelling state interest that can justify
classifications based on race.”> However, the only non-remedial interest at issue in the case
was the diversity rationale described in Justice Powell's Bakke opinion, and it may be argued
that the holding of Hopwood does not extend to other non-remedial interests that were not
before the panel. Hopwood itself noted that Justice Scalia has suggested one possible non-
remedial compelling interest -- “‘a social emergency rising to the level of imminent danger to
life and limb.’"* Because the case before it did not present such an interest, the panel
expressly declined to decide whether such non-remedial interests could justify the use of
race.* Accordingly, institutions in Texas, Louisiana, and Mississippi may not use
affirmative action to foster diversity in order to enrich the academic experience and should
consult with their counsel before using classifications based on race or on national origin to
further any non-remedial interest other than a Bakke diversity interest.

B. NARROW TAILORING

In addition to advancing a compelling goal, any use of race must aiso be “narrowly
tailored.” This ensures that race-based affirmative action is the product of careful
deliberation, not hasty decision making. It also ensures that such action is truly necessary and
is undertaken only when other efficacious but less intrusive means to the end are unavailable.

The determination of whether a particular affirmative action program is narrowly
tailored is highly fact-specific. As applied by the courts, the factors that typically determine
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whether a measure is narrowly tailored are the following: (i) whether the institution
considered race-neutral alternatives before resorting to race-conscious action; (i1) the scope
and flexibility of the affirmative action program, including whether the racial classification is
subject to a waiver; (iii) the manner in which race is used, that is, whether race determines
eligibility for a program or whether race is just one factor in the decision making process; (iv)
the comparison of any numerical targets to the percentage of qualified minorities in the
applicant pool; (v) the duration of the program and whether it is subject to periodic review;
and (vi) the degree and type of burden imposed dnﬁlon-beneﬁciaries y the program.

Before describing each of the components, two general points about the narrow
tailoring test deserve mention. First, although there are some factors that must be satisfied, it
is unlikely that an affirmative action program must satisfy every factor. A strong showing

with respect to most of the factors may compensate for a weaker showing with respect to
others.

Second, all of the factors will not be relevant in every case. The objective of the
program may determine the applicability or weight to be given a factor, and factors may play
out differently in remedial programs than they will in non-remedial programs.

| . RACE-NEUTRAL ALTERNATIVES

Before resorting to race-conscious action, an institution must seriously evaluate race-
neutral alternatives, that is, measures that do not rely on race or national origin as a factor in
decision making. For example, the Supreme Court found that a program designed to remedy
the effects of discrimination in municipal contracting was not narrowly tailored in part
because the local government did not consider other, race-neutral means to increase minority
participation in contracting, such as targeted financial assistance for small or new businesses,
before adopting race-conscious measures.”

In the context of higher education, an institution might consider the use of
socioeconomic, geographic or other criteria that do not include race or national origin,
or increasing efforts to solicit applications from students who have not traditionally
applied for admission, including minority students. .

The Supreme Court has not specified the extent to which an institution must consider
race-neutral measures before resorting to race-conscious action. In cases involving remedial
justifications, Justice Powell has suggested that it is not necessary to use the “least restrictive
means” where they would not accomplish the desired ends as well,* and has described the
narrow tailoring requirement as ensuring that “[less] restrictive means” are used when they
would promote the objectives of a racial classification “about as well.””’ The United States
believes that an institution need not exhaust race-neutral alternatives, but it must give them
serious attention and must use them where efficacious.
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2. SCOPE OF PROGRAM, FLEXIBILITY AND mwgas

If an affirmative action program’'s scope exceeds that necessary to achieve the
compelling interest underlying the program, the program is not narrowly tailored. A
remediat program need not be limited to the specific individuals who suffered the past
discrimination. But a program undertaken to remedy past discrimination against certain races
should not,@s part of that remedial scheme, provide special treatmenﬂto other racial groups
that did not experience that discrimination. For example, the Supreme Court found that a set-
aside program for minority contractors was not narrowly tailored in part because the city’s
evidence of discrimination, all of which pertained to the treatment of African Americans, did

not provide a predicate for the program’s preferences for Aleuts, Asian Americans, and
Hispanics.**

The use of classifications based on race or national origin should be flexible. For
example, the Supreme Court in United States v. Paradise found that a race-conscious

promotion requirement was flexible in operation because it could be waived if no qualified
candidates were available.”

3. MANNER IN WHIcH RACE |S USED

An integral part of the narrow tailoring requirement is the manner in which race is
used. Flexible programs are more likely to be narrowly tailored than programs with rigid
requirements. In this regard, several principles are apparent with respect to admissions.

First, set-asides or quotas may not be used to achieve diversity under Justice Powell's
rationale, and may not be used for remedial purposes unless absolutely essential to remedying
discrimination and-its effects. A good example of a program found to be not narrowly
tailored 1s the medical program the Court invalidated in Bakke, which reserved sixteen percent

of the positions in the entering class of the medical school for members of certain racial and
ethnic groups.*°

Second, under Justice Powell's reasoning in Bakke, an admissions program that relies
on a separate admissions committee or other decision-making procedures that prevents any
comparison among applicants of different races and national origins would not be narrowly
tatlored. An example of this type of impermissible program is the 1992 admissions
procedures used at the University of Texas School of Law found unconstitutional by the
district court in the Hopwood case.”" The University of Texas had two separate admissions
tracks and reviewing systems for minority and non-minority students. On the other hand,
Justice Powell, in his Bakke opinion, in illustrating a flexible admissions program that would
be narrowly tailored, cited the Harvard College admissions program, in which "race or ethnic
background may be deemed a 'plus’ in a particular applicant's file, yet it does not insulate
the individual from comparison with all other candidates for the available seats."*
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Third, where a University considers race or national origin to foster diversity for
educational objectives, Justice Powell's opinion in Bakke indicates that the program should
give consideration to diversity characteristics in addition to race or national origin, such as
other life experiences, achievements, talents, interests, extracurricular activities, economic
disadvantages, and geographic background.” Not all factors or qualities need be given the
same weight, however.*

With respect to financial aid decisions, a program in which race or national origin is
the sole or primary factor in determining eligibility -- for example, a scholarship program
reserved for minorities -- is less flexible than a scholarship program in which race is one of
many factors that determine eligibility for the award, and may be vulnerable to challenge.*
However, a scholarship program reserved for minorities may be distinguished from an
admissions quota reserving for minorities a portion of positions in an entering class, in that
the burden imposed on non-minority students in the financial aid context (possibly receiving
less aid) is less severe than the burden imposed by an admissions program (not being admitted
to the institution at all). See 59 Fed. Reg. 8756 (February 23, 1994).

For a detailed discussion of the standards that should be applied toEace—targetea
scholarship programs, institutions and their counsel should consult the Financial Aid
Guidance, 59 Fed. Reg. 8756 (1994).

4. COMPARISON OF NUMERICAL TARGETS TO THE QUALIFIED APPLICANT
PooL

When evaluating the use of a numerical goal in a remedial affirmative action program,
the Supreme Court has compared the numerical goal to the percentage of minorities in the
relevant market. The Court has rejected a city’s target of providing thirty percent of its
contracts to minority businesses where the target had been selected as roughly halfway
between one percent, the percentage of contracts previously awarded to African American
businesses, and fifty percent, the percentage of African Americans in the city’s population.
What was required, the Court stated, was a target that was related to the percentage of
African Americans in the pool of qualified contractors, not the percentage in the general
population.* Therefore, institutions that use numerical goals and targets for remedial ~
purposes should select a goal that is related to the percentage of minorities in the pool of
qualified applicants. A school may consider the pool of qualified students who actually apply
for admission, and the larger pool of students in areas from which applications are drawn who
would meet the school’s admissions standards.

5. DURATION AND PERIODIC REVIEW

A particular affirmative action measure should remain in place only as long as it is
needed to achieve the compelling interest that it serves. A race-based classification is
therefore more likely to satisfy the narrow tailoring test if it has a definite end date or is
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subject to meaningful periodic review in order to ascertain the continued need for the
measure.”’ Reexamination of affirmative action programs also allows an institution to fine-
tune its classification, which may allow the program to satisfy other factors in the narrow
tailoring test. The Office for Civil Rights recommends annual reviews to ensure compliance
with this aspect of the narrow tailoring requirements of Title VI.

6. BURDEN ON NON-MINORITIES

[If an affirmative action program results in a burden or disadvantage for a person of a
particular race or national origin, the courts require the institution to weigh the degree of the
disadvantage or burdenj While some burdens may be legally acceptable, others may be too
high. In general, a race-based classification that “unsettle[s] . . . legitimate, firmly rooted
expectation[s]” or imposes the “entire burden . . . on particular individuals” crosses that line.**
For example, if an institution terminated scholarships that had been awarded to particular
non-minority students in order to fund a scholarship program for minority students, that might
place too much of a burden on the affected non-minority students to be considered narrowly
tailored. Generally, the less severe and more diffuse the impact on non-minority students, the
more likely that a racial or ethnic classification will address this factor satisfactorily.

For a more detailed discussion of narrow tailoring in the context of race-targeted
financial aid, see the Financial Aid Guidance, 59 Fed. Reg. 8756 (1994).

IV. CONCLUSION

Under federal law, a college or university may use an affirmative action program that
considers race or national origin in admissions or financial aid decisions if the program is
properly designed and implemented to meet the institution's compelling need. Any covered
institution that uses race or national origin as a basis for decision making should review its
program to determine if it comports with the strict scrutiny standard. Appended to this Guide
is a nonexhaustive checklist of questions that will aid institutions in collecting the information
necessary to conduct a thorough review. Because the questions are just a guide, no single

answer or combination of answers is necessarily dispositive as to the validity of any particular
program.
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ASSESSMENT WORKSHEET

About the Worksheet

The Worksheet is a starting point for colleges and universities to use in reviewing their

admissions and financial aid programs. The checkpoints are keyed to the legal discussion in
the Guide, which must be carefully considered in using the Worksheet.

° Keep in mind that the Worksheet is designed to help institutions identify and
organize information relevant to the applicable legal standards, as discussed in
the Guide, but not every question necessarily will be relevant to each
institution. In addition, no single answer or combination of answers
necessarily is dispositive as to the validity of any particular program.

° For the best use of this Worksheet, and the entire Outline, we encourage
institutions to consult with their legal counsel, and to contact the Office for
Civil Rights ("OCR") at the Department of Education, for assistance. A list of
OCR offices and staff available to assist you is included with this Outline.

The consideration of race or national origin in financial aid programs is covered by the same
legal standards as admissions although there are some questions that are discrete to each
program. The Worksheet covers admissions and financial aid programs separately, with
cross-references between the two sections, to avoid repetition when the issues are the same.
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ADMISSIONS WORKSHEET

l w How do the school’s programs work? I

v CHECKPOINT(S) BASELINE INFORMATION

D GUIDE 1. If the institution has decided to consider race and national origin as factors in its

' admissions process, is the admissions process guided by a written affirmative
action plan? How are admissions structured? For public institutions, is the
consideration of race mandated or authorized by legislation?

PP,

2. What standards guide admissions decisions and how does the admissions process
work? How and at what point in the admissions process is each admissions
criterion weighted and considered? Is each admissions criterion educationally
justifiable and closely related to the institution's mission? How and at what points
are race or national origin considered and weighted in admissions? How and at
what point(s) are minority students being admitted?

w s the consideration of race or national origin supported by a
compelling interest?

v CHECKPOINT(S) COMPELLING INTEREST

S GUIDE 3. Why does the program consider race or national origin in admissions? Is it
' intended to remedy discrimination, to foster diversity to achieve an educationdl

PP, . .
objective, or for some other purpose?
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wDoes the college or university have a duty to remedy
discrimination on the basis of race or national origin?

v/ CHECKPOINT(S) REMEDIAL PURPOSES

OGUIDE 4. Are there facts that shovy discxfimi.naFionf? Is the program j‘ustiﬁed sple}y _by o
o ' reference to general societal discrimination, general assertions of discrimination in
' education, or a statistical underrepresentation of minorities as compared to their
percentage of the general population rather than the relevant pool of qualified
applicants? Without more, these are impermissible bases for affirmative action.

5. Has a court, legislative body, or agency made a finding that the institution has
discriminated against minorities? Is the institution the subject of a court
desegregation order or a legislative or administrative finding of unlawful
discrimination? Did the body making the finding have a strong basis in evidence
for its conclusion? Does the institution itself have a strong basis in evidence for
concluding that it has discriminated? If the institution is public, has a state or local
government made findings of discrimination within its jurisdiction, including
discrimination by private actors? Are there present effects of any such past
discrimination? Was the government, or is the government now, a passive
participant in that discrimination so as to perpetuate the exclusion? Did the
institution help to perpetuate that discrimination?

6. Identify the racial and ethnic composition (for example, % African American,
/ ispanic, Asian-American, Amerncan Indian, whitegjetc]) of the following groups:
1) Jhe. institutions student hady( iithe institution's qualified applicants; and i) the
ool of qualified potential applicants from which the institution draws its students,

for example, students meeting the school's admission requirements living in the
areas served by the institution. '

7. Based on the information above, is there underrepresentation at the school of
qualified students from particular races or national origins? If so, is the statistical
disparity significant?

8. What is the nature of the evidence? Is it statistical or based on written documents?
Are statistics based on comparisons to the general minority population, or are they
more sophisticated and focused? For example, do they attempt to identify the
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OGUIDE,
PP.

number of qualified minorities in the applicant pool, or seek to explain what the
number would look like “but for" the exclusionary effects of discrimination? Is
there evidence on how discrimination has hampered minority opportunity in
education, or is the evidence simply based on generalized claims of societal
discrimination? In addition to any statistical or documentary evidence, are there
persons who have knowledge or other anecdotal evidence of discrimination?

9. Since the adoption of the program, have additional findings of discrimination been
made that could serve to justify the need for the program when it was adopted? If
not, can such evidence be assembled now? Is there new evidence that the remedial
program is no longer necessary?

10. Apart from any past findings or court orders, is there past discrimination affecting
admissions at that institution? Has the institution determined whether the effects of
past discrimination continue? If there have not been findings of past discrimination,
is there a strong basis in evidence to believe that there may be a current violation or
the continuing effects of past discrimination?

= [s the institution seeking to achieve the educational benefits of

diversity?

v CHECKPOINT(S) DIVERSITY PURPOSES

11. Is affirmative action in admissions used to achieve the educational benefits of
diversity? What is the institution's definition of diversity? What are the
institution’s mission statements and how do they relate to its diversity objectives?

12. The institution must articulate how achieving greater diversity would foster an
educational goal beyond diversity for diversity’s sake. What are the educational
benefits of diversity at the institution? What are the bases for the educational
benefits the institution identifies?

13. Does diversity include factors other than race and national origin? If so, what
factors? Which admissions criteria are related to the diversity goal? How is each
weighted and considered in the admissions process?
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ws[s the use of race or national origin in remedial or diversity
programs narrowly tailored?

v CHECKPOINT(S) NEED FOR UsSeE oF RACE OR NATIONAL ORIGIN AND
RACE/NATIONAL ORIGIN NEUTRAL ALTERNATIVES

14. If race or national origin is considered as a positive factor, has the institution made

efforts to achieve its goals in race-neutral ways? If so, what efforts were made and
what were the results? '

DGUIDE,
PP.

15. If race-neutral measures were not undertaken, why does the institution believe that
such efforts would be insufficient to serve its compelling interest without relying on
race? What was the nature and extent of the deliberation over any race-neutral
alternatives? Was there a judgment regarding the relative effectiveness of race-
neutral alternatives and race-conscious measures?

16. Does the college have data to show whether affirmative action is necessary? When
did the institution begin implementing its affirmative action program? Does the
institution have statistics or other evidence to show the effect of the program on
achievement of diversity objectives or remedying the effects of discrimination, e.g.,
data regarding minority participation levels before and after affirmative action
programs began?

v’ CHECKPOINT(S) MANNER RACE OR NATIONAL ORIGIN IS USED,
FLEXIBILITY, AND POoOL OF BENEFICIARIES

17.How does the college assess whether diversity has been achieved? Does the
admissions process incorporate numerical goals? By what process were these goals
derived? Do all or only some of the schools or programs have goals? If the
program is remedial, are the goals related to the percentage of minorities in the pool
of qualified applicants, and do the beneficiaries include people in racial or ethnic
groups for whom there is insufficient evidence of prior discrimination?

OGUIDE,
PP,
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18. Are admissions decisions made through separate tracks, admissions committees, or
eligibility criteria defined on the basis of race or national origin? Does the program
establish fixed numerical set-asides? Is race an explicit requirement of eligibility
for the program? If there is no such factual requirement, does the program operate
that way in practice? Or is race just one of several factors -- a “plus” -- used in
decision making? Could the objectives of any program that uses race as a
requirement for eligibility be achieved through a more flexible use of race?

v/ CHECKPOINT(S) DURATION AND PERIODIC REVIEW OF THE USES OF
RACE OR NATIONAL ORIGIN

DGUIDE, 19. Is the program subject to periodic oversight, and if so, what is the nature of that
oversight? Does the periodic review assess whether the form or extent to which
race or national origin is considered should be modified in light of the outcomes of
the affirmative action program? Has the program ever been adjusted or modified
in light of periodic review? What were the results of the most recent review? Even
if there was a compelling justification at the time of adoption, that may not be the
case today. In that regard, does the program have an end date? Is there evidence
of what might result if the racial classification were discontinued?

PP.

v/ CHECKPOINT(S) BURDEN ON NON-BENEFICIARIES

20. Does the institution periodically assess whether its consideration of race or national
origin in admissions places an undue burden on students not eligible for that
consideration? What is the nature of the burden imposed on persons who are not
included in the racial or ethnic classification established by the program? Does the
program displace those persons from existing positions or financial aid awards?
What is the nature and extent of the impact on non-beneficiaries in admissions?
Does the impact of the program fall upon a particular group or class of students, or
is it more diffuse? What is the extent of other opportunities outside of the
program? Are persons who are not beneficiaries of the program put at a significant
competitive disadvantage as a result of the program?

COGUIDE,
PP.
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STUDENT FINANCIAL AID WORKSHEET

v’ CHECKPOINT(S) INITIAL INFORMATION NEEDS

1. Is the institution’s financial aid program guided by a written affirmative action
plan? How is the institution’s financial aid process structured?

2. Does the institution's financial aid program include the consideration of race or
national origin (as either an exclusive factor or as one among a number of
factors)? If so, how? Does the institution fund or administer "race-based
scholarships"?® If so, what is the justification for each consideration of race or
national origin? Are the institution's reasons consistent with the Department's
race-targeted scholarship policy?

v CHECKPOINT(S) FINANCIAL AID FOR DISADVANTAGED STUDENTS

3. Schools may target financial aid for disadvantaged students, e.g., students from
low-income families, or aid based on students' being in the first generation to
attend college or family income. Does the institution's definition of
“disadvantaged" used for participation in the program include any consideration
of race? If not, then the program is not a racial classification subject to strict

scrutiny. If yes, the program is subject to strict scrutiny and does not fit within
this principle.

v’ CHECKPOINT(S) COMPELLING INTERESTS >

4. Why does the program consider race or national origin in financial aid

' “Rased-based scholarships” or “race-targeted aid” mean, for the purposes of this Outline,
any financial aid for which eligibility is limited to persons of a specific racial or ethnic
background. Each of the questions in this section on financial aid also are applicable to
financial aid programs where race or ethnicity are used only as a plus-factor in deciding
awards. This section is based upon the Department’s 1994 race-targeted scholarships policy.
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decisions? Is it intended to remedy discrimination, to foster diversity to achieve
an educational objective, or for some other purpose? If the use of race is
intended to remedy discrimination, see Admissions checkpoints 4-10, above. If
it is intended to foster diversity to achieve an educational objective, see
Admissions checkpoints 11-13, above.

v/ CHECKPOINT(S) NARROW TAILORING: REMEDIAL/DIVERSITY PROGRAMS

Are financial aid decisions that consider race or national origin narrowly tailored to
achieve their purpose? See Admissions checkpoints 14-20, above.

5. If race-based scholarships are awarded, how many does the institution award
annually? How many students at the institution, by race and national origin,
receive non-race-based financial aid, annually? What proportion of total
financial aid at the institution (institutional, state, local, Federal, private) is

/ earmarked for race-based scholarships? fFor each type of financial aid (e.g.,
loans, scholarships)]does a comparison of the amount of race-targeted financial
aid provided to students to the total amount of aid provided to students without
regard to race or national origin show that the program places an undue burden
on other students who are not eligible for race-targeted aid?

v CHECKPOINT(S) PRIVATE GIFTS RESTRICTED BY RACE OR NATIONAL
ORIGIN

6. Are racial or other criteria attached by the donors to the award of any financial
aid funds?, If so, can the institution justify the use of race under any of the
principles of the OCR financial aid policy guidance?

7. Is any race-targeted aid received by the college's students provided directly to
students without involvement by the institution? If so, under the policy
guidance, Title VI does not apply. If the college makes privately provided race-
targeted aid part of its operations by getting involved in the offering or
administration of the aid (e.g., through selection of recipients, distribution of
funds), is the use of the aid justifiable under a diversity or remedial rationale?

r—f. 2 The financial aid policy guidance also includes a provision permitting historically
black colleges and universities (HBCUs) to participate in race-targeted programs established by
\/ third parties for African American students if the programs are not limited to students at the
HBCUs. If necessary for participation, HBCU’s may also use their own funds in those
programs. 59 Fed. Reg. at 8763. ’_J

L
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