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VA’S POSITION ON H.R. 1483, 104TH CONGRESS

© VA opposes enactment of H.R. 1483 because, on balance,
it would not be good for veterans.

© H.R. 1483 would subject all past benefit decisions by VA’s
Board of Veterans Appeals to on-demand reviews by the Board
for “clear and unmistakable” error. But, Board decisions
are already subject to review for error in two ways:

--on motion to the Board’s Chairman (at any tlme) for
reconsideration bv the Board; and

--on judicial review (of Board decisions in cases
appealed to it since November 18, 1988).

o Are these safeguards adequate? Apparently so, since in
the four years this legislation has been considered by the
Congress, no one has cited an example of the Board declining
to correct clear and unmistakable error. H.R. 1483 is a
solution without a problem!

© But, what’s the bill’s harm? The harm is that these on-
demand reviews could increase considerably the time all
appellants must wait for Board decisiomns. The Roard
predicts that if H.R. 1483 were enacted and it obtained
requests for review from only 5% of those whose appeals were
denied from FY’s 1977 to 1995, its caseload would increéase
by 21,700 and its average response time would increase by
53% to an estimated 979 days!

© Adding to the Board’'s response times could be acceptable
if at least some veterans might be expected to benefit from
H.R. 1483, but it is extremely unlikely any veteran would
bepefit from it. As noted above, appellants may already
petition the Board for correction of error. If an appellant
could not convince the Board now of clear error in its
earlier decision, it is virtually inconceivable that a
reviewing Court of Veterans Appeals would overturn such a
decision, given the “arbitrary and capricious” standard of
review it has said it must use. It would not be enough to
convince the court that prejudicial error had occurred in an
earlier Board decision -- the court would have to conclude
further that no reasonable person could decide, as had the
Board, that clear and unmistakable error had not occurred.

£/ £



wssdd b

407 _
HR.128 3 - F_@_c,.%a{ %‘t‘?‘;er«» ciled oo Set)
2 Dencle MSM _ N{L/w\éo[ 74) g\/ﬂ% /\,(J'_W""‘(ZC& —
A ok opp=>e Opctes to doe Hlna

—he P =D dn coCese Lopcle é,,% ~ Vv _/Zé_(/:___éé/‘_‘(_’//:-
1wl s 7 -

ﬁxfw —>_Mr/_;/n.1/_/m_/%m7 , bt code st A on prinin. Yo

" Am Jf’_(t d_f_p_l"]_l[ié_?.ﬂ/»v(

Siage 185 = Coupt- 0// Wé_///y/w«/

l(/'A,/M/_\{,_ veed o "%Mé(é”‘“”‘“’—\—/é/

ur‘e_,‘/‘,\.&pé__ 1 V‘ﬁ N 20 é(&(/b—» M

ct o Gl il e it iyl

et 1t o ferie e = ol ol

Aot fo Co s Cet S

BA . Zor Zeegwi_%a

le f\///_\ko/éézl/_\(@/_____ap@é;@/ 7"9 By A /-—’P‘A\:ijzu/-{
o (et of Uk dypate




.JUN-23-96 1@:35 FROM:VA GENERAL COUNSEL PSG

I1 1D:2022736404

DEPARTMENT OF VETERANS AFFAIRS

OFFICE OF THE GENERAL COUNSEL
810 VERMONT AVENUE, N.W.
WASHINGTON, D.C. 20420

FAX TRANSMITTAL

Professional Staff Group II
Fax Number: (202) 273-6404

In Reply Refer To: 022

DATE:6-3-96

TO: Molly FROM: Jack Thompson
. - 202-273-6316

Fax: 456-7431

COMMENTS: Per discussion, proposed answer re question on H.R. 1483. Also
enclosed for background is the formal Statement of Administration Policy on the bill.
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This transmission is intended only for the use of the person or office 0 whom it is addressed and may conmin information that is
privileged. confidendal or protected by law. All others are hereby notified that the receipt of this message docs not waive apy
applicable privilege or exemption from disclosure and that any dissemination, dismribution, or copying of this communication is
prohibired. If you have received this communication in ervor, please notify us immediatcly by telephonc at the above contact
telephone rmmber, and remm the original message 1o us at the above address via the United States Postal Service. Thank you.
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Juns 3, 1996

Honarable William J. Clinton

On May 2], 1996, the House of Represesfatives passed HR 1483, This measure would
dwa\mwmm;ackimforcloamdmimuhleen&ina pricr, final decision of the
Baard of Veterans® Appeals to reopen that appeal end bave it decided by the Board on the merits
of whether uadebatable error exists. This legislation would ensure that ady veleran who had 2
claim for beuafits wrangfully denied bas an oppanunity to have the illegal action corrected,

Presantly, tho Senale is ess thaa emimsiagtic ia its sapport for this important legislztion.

Can veterans count on your Administration®s support for this necessary and long overdue
legislalion?
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Proposed Response To Question On H.R. 1483

I have been advised that adequate remedies already exist for
these claimants, and that enactment of H.R. 1483 would
increase the backlog at an already severely burdened Board
of veterans Appeals. By forcing the appeals board to review
on demand any of the hundreds of thousands of appeals it has
decided since 1933, the bill could further add to the time
all claimants must wait for decisions on their appeals. For
that reason, the Administration has gone on record as

opposing H.R. 1483.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, 0.C. 20508

May 21, 1996 (SENT)
(House)

STATEMENT OF ADMINISTRATION PoLICY

mnssrnwnusmmnommmmm)

- Revisi ision n Clear
and Unmistakable Ervor
(Evans (D) 1L and 22 cosponsors)

The Administration opposes H.R. 1483, which would subject decisions by the Board of Vetcrans’
Appeals (BVA) 1o revision based on new avenues for appeal; thereby potentially reopening cases
dating back o 1933. HR. 1483 would increase the BVA’s significant backlog of cases and the
costs associated with adjudicating benefit claims, while not offering claimants any greater
opportunity for remedy than currently available.

Nearly all BVA decisions entered today may be appealed to the Court of Veterans Appeals for
correction of alleged errors. Morcoves, current law affords unsuccessful claimants the right to
petition the BVA's Chairman at any time for reconsideration of adverse decisions made even
decadcs ago. Although denials of these petitions are not themsclves judicially reviewable, there is
no indication that BVA has failed to correct exrors of the “clcar and unmistakable® sort that are
the subject of this legislation

Scoring for Purposcs of Pay-As-You-Go
H.R. 1483 would affect direct spending; therefore, it is subject to the pay-as-you-go requirement

of the Omnibus Budget and Reconciliation Act of 1990. OMB's preliminary scoring estimate is .
that the bill would increase direct spending by an insignificant amount.
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DEPARTMENT OF VETERANS AFFAIRS
OFFICE OF THE GENERAL COUNSEL
810 VERMONT AVENUE, N.W,
WASHINGTON, D.C. 20420
EAX TRANSMITTAL

Professional Staff Group II
Fax Number: (202) 273-6404

In Reply Refer To: 022

DATE:6-3-96
TO: Molly Brostrom FROM: Jack Thompson
202-273-6316

Fax: 456-7431

‘ NUMBER OF PAGES INCLUDING COVER: 5
COMMENTS: Per discussion, I am forwarding VA’s views letter on H.R. 1483
outlining our objections in somewhat more detail.

This cransmission is invended only for the use of the person or office to whom it is addressed and may conmin information that is
privileged, confidential or protectad by law. All others are bereby notified that the receipr of this message does not waive any
applicable privilege or exemption from disclosure and that any disseminaton. disuibution, or copying of this communication is
prohidired. If you have received this communijcadon in error, please notify us immediarely by wlephone at the above conmct
telephonc mumber, and remrn the original message 1o us at the above address via the United States Posal Service., Thank you.
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WASHINGTON

SEP 2 8 1995

The Honorable Bob Stump
Chairman, Committee on Veterans’ Affairs
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

I am pleased to furnish the views of the Department of
Veterans Affairs (VA) on H.R. 1483, 104th Congress, a bill “to
allow revision of veterans benefits decisions based on clear
and unmistakable error.” We oppose enactment of H.R. 1483 for
the reasons explained below.

Section 1(a) of H.R. 1483 would subject decisions of an
agency of original jurisdiction to revision on the grounds of
clear and unmistakable error. The evidentiary establishment
of such error would require reversal or revision of the
decision. Reversal or revision of a prior decision on these
grounds would have the same effect as if the reversal or
revision had been made on the date of the prior erroneous
decision. Section 1(a) would permit the Secretary to
institute review of a decision for clear and unmistakable
error on his or her own motion or upon request of a claimant.
A request for such review could be made at any time after the

original decision is made and would be decided the same as any
other claim.

Section 1(a) would provide by statute what VA already
provides in its regulations and claims-adjudication process.
Currently, an allegation of error in an otherwise final
decision of an agency of original jurisdiction reguires a
review of that decision for correctness. Under the provisions
of 38 C.F.R. § 3.105(a), a finding of clear and unmistakable
error requires reversal or amendment of the erroneous
decision. The later, correct decision is effective as if it
had been made on the date of the previous, incorrect decision.
The time during which clear and unmistakable error may be
alleged is not restricted. Such allegations are treated as

PAGE 2/5
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2.

The Honorable Bob Stump

other claims are, even to the extent that the United States
Court of Veterans Appeals has held:

Once there is a final decision on the issue of
wclear and unmistakable error” because the [agency
of original jurisdiction] decision was not timely
appealed, or because a [Board of Veterans’ Appeals]
decision not to revise or amend was not appealed to
th(e] Court, or because thle] Court has rendered a
decision on the issu=s in that particular case, that
particular claim of “clear and unmistakable error”
may not be raised again.

Russell v. Principi, 3 Vet. App. 310, 315 (1992). Although we
have no particular objections to the provisions of

section 1(a) of H.R. 1483, we believe that existing law and
requlations already afford the same protections so that
additional legislation is unnecessary.

Section 1{(b) of H.R. 1483 would subject Board of
Veterans’ Appeals (Board) decisions to revision on the grounds
of clear and unmistakable error. It would authorize claimants
to request a review to determine the existence of clear and
unmistakable error in a Board decision at any time after the
decision is made. Under section 1(c), those provisions would
apply to all Board decisions, and any Board decision on a
claim of clear and unmistakable error that was filed after or
was pending before VA, the Court of Veterans Appeals, the
Court of Appeals for the Federal Circuit, or the Supreme Court
on the date of enactment of H.R. 1483 would be subject to
review by the Court of Veterans Appeals.

In the interests of the finality of administrative
appellate decisions, VA opposes the provisions of section 1(b)
and (c). The Board already has the authority, under current
38 U.S.C. § 7103(c), to correct an obvious error in the
record, and the Chairman has the authority, under 38 U.S.C.

§ 7103 (a), to order reconsideration of a prior Board decision.
Under the provisions of 38 C.F.R. § 20.1000, the Chairman may
order reconsideration on the Board's own motion or on an

appellant's motion upon an allegation of obvious error of fact
or law.

3795
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The Honorable Bob Stump

Section 1(c) would in effect reecind the limitation, in
section 402 of the Veterans' Judicial Review Act, on which
Board decisions are subject to review by the Court of Veterans
Appeals. Under that limitation, the Court may review only
those decisions in which a notice of disagreement was filed on
or after November 18, 1988. Subjecting to Court review any
Board decision on a claim of clear and unmistakable error in a
prior Board decision would also subject the prior Board
decision to Court review. Obviocusly, the Court could not
determine whether a pricr Board decision involved clear and

" unmistakable error without examining that prior decision.
Thus, the Court could review any Board decision, regardless of
when the notice of disagreement was filed, that was reviewed
on a claim of clear and unmistakable error. Such wide-ranging
review would seem very much at odds with the carefully
circumscribed review afforded under the original Veterans'
Judicial Review Act. '

Enactment of section 1(b) and (¢) now, when the Board is
struggling to achieve acceptable response times in working its
already heavy caseload, could require the Board to review,
literally on demand, hundreds of thousands of its past
decisions, including those entered decades ago. From FY 1977
to FY 1994, the Board issued 518,157 final decisions. If
claimants challenged only five percent of those otherwise
final decisions alleging clear and unmistakable error, the
Board’s caselocad would increase by 25,908 cases. This
additional caseload would exceed the Board’s entire FY-1994
output of 22,045 decisions and approach the Board’s projected
FY-1995 output of 28,000 decisions. The Board’s average
response time for FY 1994 was 781 days and is projected to be
745 days in FY 199S5. Assuming that no additional resources
would be available tco handle the nearly 26,000 additional
cases that could result from enactment of section 1(b) and
(c), the average response time would increase to 1083 days.
Enactment now would come at the worst possible time, and its
adverse impact on decisional timeliness could more than offset
any gains that may flow from enactment of Public Law 103-271,
which authorized single-member Board decisions.
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The Honorable Bob Stump

Because some provisions of H.R. 1483 are redundant, and
others could aggravate the Board’s backlog of appeals, we
oppose enactment of the bill.

The Office of Management and Budget advises that there is
no objection from the standpoint of the Administration’s
program to the submission of this legislative report to the
congress. ' '

Sincerely yours,

Jesse Brown

JB/mjt

JHT received OMB
clearance from
Bob Pellicci by
FAX on 9/19/95,
at 8:45 a.m.
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The Administration opposes H.R. 1482, which would subject
dacisions by the Board of veterans' Appeals (BVA) to revision
based on new avenues for appeals” thereby potentially reopening
casee dating back to 1933. HR. 1483 would increase the BVA'sS
significant backlog of cases/ while not offering claimants any

\?reater opportunity for remedy than currently available. ™
i. . . ) R |

Nearly all BVA decisions entered today may be appealed to the
Court of Veterans Appeale for correction of alleged errors.
Moreover, current law affords unsuccessful claimants the right to
petition the BVA's Chairman at any time for reconsideration of
adverse decisions made even decades ago. Although denials of
these petitions are not themselves judiclally reviewable, there
is no indication that BVA has failed to correct errors of the
"glear and unmistakable" sort that are the subject of this
legiglation.

H.R. 1483 would affect direct spending; therefore, it is subject
to the pay=-as-you-go raequirement of the Omnibus Rudget and
Reconciliation Act of 1990. OMB's preliminary scoring estimate
is that the bill would increase direct spcnding by rees—&iramr—
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(Do Not Distribute Outaide Executive office of the President)

This position was developed by the Legislative Reterence Division
(Cook) in censultation with VAPD (), BASD (Chellaraj), OIRA
(Eydt), and WH Counsel (Kagan). The Departments of Veterans
Arfairs (zeglin), Defense (Diamato), and Justice (Jones) concur
with thie position,

OMB/LA Clearance:

H.R. 1483 wag reported by the House Veterans' Affairs Committee
on May 10, 1996. The description of the bill is based on the
Committee report.

Administratign Position to Date

On October 12, 1995, VA testified before the House veterans'
Affairs Subcommittee on Compensation, Pension, Insurance, and
Memorial Affairs in opposition to H.R. 1483. In its testimony,
VA opposed the bill "(b)lecause some provisions of H.R. 1483 are
redundant, and others could aggravate the Board's backlog of
appeals."

Summary of H. R, 1483
o

currently, VA decisions on veterans' benetits claims are
reviewable (i.s., appealable) under regulation on the basis of
"claear and unmistakable error" both upon request of the claimant
and the VA Secretary. BVA decisions are not reviewable on these
grounds, but BVA does have the authority to correct cases of
"obvious error".

"\
H.R. 1483 would codify existing regulatory authority for appeal vaA
of veterans' benefit claims at VA on the grounds of clear and <
unmistakable error. If clear and unmistakable error is found,
the original decision would be reversed or revised back to the K\/ﬂ

date of the earlier erroneous decision. Coneistent with current
practice, the Secretary could initiate such a reveiw on his own
motion or upon request of a claimant. A request could be made at
any time aftear the original decision is made and would be decided
the same as gny other claim.

H.R. 1483 would also subject BVA decisions to review on the
grounds of clear and unmistakable error. It would allow
claimants or 'the BVA to request at any time a review of a BVA
decision on these grounds. The bill would apply to all (i.e.,
past, present, and future) BVA decisicns. In addition, H.R. 1483
would effectively remove the current law limitation on which BVA
decisions are subject to review by the Court of Veterans Appeals.
(Currently, the Court is limited to reviewing only cases where
the notice of disagreements were filad on or after November 18,
1988,) Under H.R. 1483, the Court could review any BVA decision,
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ragardleas of when the notice of disagreement was filed, if
appealed on the grounds of clear and unmiatakable error.

According to VAPD () and BASD (), H.R. 1483 would affect direct
spending; theraefore, it is subject to the pay-as-you-go
requirement of the Omnibus Budget and Reconciliation Act of 1990.
OMB's preliminary scoring estimate is that the bill would
increase direct spending by annually. CBO
agrees that thie bill is pay-go, but cannot estimate the

budgetary effect (formally). {
. Jan 'V‘S'Bﬂ‘)fw MW.;E

LEGISLATIVE REFERENCE DIVISION DRAFT
May , 1996 = p.m.



