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E X E C U T I V E O F F I C E O F T H E P R E S I D E N T 

29-Aug-1995 05:34pm 

TO: 

FROM: 

Molly Brostrom 

Melissa Y. Cook 
Office of Mgmt and Budget, LRD 

SUBJECT: Per your request NEC' s commerits on SSA Attny Fee Proposal 

Please note that we have passed back to SSA on t h i s proposal 
asking them f o r additional analysis about the fee cap. Please 
l e t me know i f I can be of further assistance. 



E X E C U T I V E O F F I C E 0 F T H E P R E S I D E N T 

09-Aug-1995 06:51pm 

TO: 

FROM: 

Melissa Y. Cook 

E l l e n S. Seidman 
National Economic Council 

CC: Paul R. Dimond 
CC: Gene B. Sperling 
CC: Elena R. Mccoy 

SUBJECT: NEC o b j e c t i o n s t o LRM 2193 

This LRM, proposed by the Social Security A d m i n i s t r a t i o n , would r e v i s e the 
system f o r payment of attorneys representing claimants i n S o c i a l S e c u r i t y , SSI 
and Black Lung a d m i n i s t r a t i v e proceedings. C u r r e n t l y , SSA i n essence runs an 
a d m i n i s t r a t i v e procedure on the l e g a l fees, and can authorize fees t h a t are 
u n l i m i t e d except t h a t they must be "reasonable." The proposal would e l i m i n a t e 
the a d m i n i s t r a t i v e procedure on the fees, and instead set a cap of $2500, which 
i s s l i g h t l y more than the average fee paid i n 1994. (The cap would be "adjusted 
p e r i o d i c a l l y by the Commissioner.") 

While we understand the d e s i r e t o e l i m i n a t e what are undoubtedly c o s t l y and 
time-consuming fee hearings, we don't t h i n k t h i s i s the r i g h t time or the r i g h t 
s o l u t i o n . 

F i r s t , as t o t i m i n g . We are i n the middle of a major budget f i g h t i n which i t 
i s a b s o l u t e l y c r i t i c a l t h a t a l l vocal members of the e l d e r l y and disabled 
community support us. This b i l l can e a s i l y be played by some of those most 
vocal members ( i . e . , the lawyers) as " c o n t i n u a t i o n of the Reagan-Bush e f f o r t s t o 
use procedural methods t o deprive people of t h e i r b e n e f i t s . " We don't need t h a t 
now. 

Second, as t o the s o l u t i o n . A f l a t maximum fee i s l i k e l y t o generate a 
s i t u a t i o n where lawyers i n the easy cases are overpaid w h i l e hard cases are not 
taken by p r i v a t e attorneys because they cost f a r more than $2500 t o b r i n g t o a 
successful conclusion. Given what's happening t o l e g a l services resources, t h i s 
i s no time t o increase the burden on t h a t system. The f a c t t h a t 46% of the fees 
paid i n 1994 were more than $2500 suggests t h a t the average i s not a very good 
cap. 

Frankly, we don't have a r e a l l y good a l t e r n a t i v e proposal, although a t the very 
l e a s t there should be some mechanism i n the hard cases t o p e t i t i o n f o r a fee 
greater than $2500. However, the major p o i n t of our o b j e c t i o n i s t h a t t h i s i s 
not the time t o take any r i s k of t u r n i n g a p a r t of t h i s community against the 
A d m i n i s t r a t i o n . 



We would be happy to work with SSA (or anyone else who i s interested) on an 
alternative proposal when the current c r i s i s passes. 

Ellen Seidman and Paul Dimond 



Example of distinction between past-due benefits and retroactive benefits: 

The first month of entitlement for the wage earner (HA) is 1/94; 

His claim for disability benefits is effectuated (paid) on 7/95; 

Monthly benefit checks begin 8/95; 

The past-due benefits period is 1/94 thru 7/95 

The attorney can collect fees for this period only. The attorney is not 
entitled to a fee for any Increase in monthly benefits for the period 8/95 and 
later. 

An example of when the retroactive period and the past-due benefits period 
are different would occur in several situations: 

Say for example we assumed a maximum workers' compensation offset for 
the HA when we paid his claim, pending development of the actual amount. 
We subsequently receive this information in 11/95 and the amount is lower 
than we assumed. Therefore the HA is due an increase in his monthly 
benefits from 1/94 thru 10/95. This amount would be sent to him in a I 
retroactive check where the retroactive period would be for 1/94 thru 10/95. f 
However, the attorney is only entitled to collect fees on the increase due 1 
from 1/94 thru 7/95 (the past-due period). 

i 
Under the same scenario, suppose that HA also had auxiliaries to be entitled 
on his record: 

We do not develop auxiliary claims until we determine the HA is in fact 
disabled. Therefore, if we effectuate the HA's claim in 8/95 but don't award 
the auxiliary claims until 12/95, the first check to the auxiliaries would 
include retroactive benefits due from 1/94 through 11/95. However, the 
representative would only be entitled to fees based on the period 1/94 thru 
7/95. 
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E X E C U T I V E D I R E C T O R 

Leonard S. Rubeni te in 

June 13, 1995 

Ms. Sally Katzen 
Administrator, Office of Information 

and Regulatory Affairs 
Office of Management and Budget 
Old Executive Office Building 
Washington, D.C. 20503 

Ms. Elaine Kamarck 
Senior Policy Advisor to the 

Vice President 
Office of the Vice-President 
Old Executive Office Building 
Washington, D.C. 20501 

Dear Ms. Katzen & Ms. Kamarck: 

You have generously opened your doors to concerns of the disability 
community about agency initiatives that may harm people with disabilities. I am 
writing on behalf of the Social Security Task Force of the Consortium of Citizens 
with Disabilities about a Reinventing Government (REGO II) initiative that would 
seriously limit access of Social Security claimants to quality legal representation. 

As part if its REGO II process, the Social Security Administration has 
submitted a proposal to the Office of Management and Budget that would 
eliminate SSA's role in the determination and payment of attorneys fees in claims 
arising under Title II of the Social Security Act. Under the current system, 
where the claimant is represented in a successful appeal, SSA withholds a portion 
of past due Title II (or Black Lung) benefits, determines an appropriate fee, and 
then pays the lawyer directly, based on a statutory cap. 

The system has a dual purpose: first, by providing a mechanism for 
payment of fees, it creates an incentive f̂or lawyers to take Social Security cases. 
In the absence of payment by SSA, lawyers would have no capacity to collect 
fees because the Social Security Act prohibits transfer or assignment of Social 
Security benefit payments. 42 U.S.C. §407(a). As a result, the typical 
contingent fee arrangement - or indeed any arrangement that allows payment of 
the fee from a back benefit award - that assures low income people access to 
counsel cannot apply to these claims. 

1101 Fifreench Street NW. Suite 1212. \X\nshington DC 20005-5002, (202)467-5730. TDD: (202)467-42 32, Fax: (202)223-0409 
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Second, the system protects claimants by assuring that they are not overcharged by 
their lawyers. 

We do not think the system is broken or in need of repair. There are administrative 
costs to this system, of course, but the benefits in availability of attorneys and the protection 
of Social Security claimants is worth the price. 

Further, SSA has gone about reform in the worst possible way. The twin goals of 
making lawyers available and protecting claimants could be achieved, albeit not as 
satisfactorily as in the current system, through an alternative proposal that also eliminates 
SSA from the fee determination business. But SSA has rejected that solution for reasons that 
seem to us to exemplify the very bureaucratic ossification that the REGO II initiative was 
designed to avoid. 

Disability advocates proposed that if SSA wishes to replace the current system, it take 
two simple steps: 

1. Place a reasonable cap on fees. We suggested 25% of past-due \ V ^ ' ' ^ ^ 
benefits as a reasonable fee cap. 

2. Adopt the payment system most frequently used in litigation 
involving claims for money by either issuing a check to the 
lawyer as escrow agent or writing a two-party check to the 
lawyer and claimant. 

We presented these proposals to the Social Security Administration, and explained 
how the system would both simplify the process and further the goals of access to counsel 
and claimant protection. In the absence of such a system, reputable lawyers will simply have 
no mechanism to get paid and thus will not take the cases. Worse, SSA's proposed system is 
likely to attract unscrupulous claimants' representatives who will charge an up-front flat fee 
for representation. The potential for rip-off of claimants and ensuing scandal is enormous. 

Although SSA never challenged our reasoning, it has nevertheless refused to budge 
from its proposal to eliminate any significant role for SSA in this process. Most disturbing, 
it has given us the very bureaucratic response REGO II was supposed to eliminate. In a 
May 19 letter to me SSA said there was "no systems support for issuing a one-time-only two-
party check for retroactive benefits", thus requiring manual, time-consuming processing. In 
short, instead of proposing a rational solution to a problem, it has retreated to the notion that 
the very structure of the bureaucracy prevents adoption of a rational solution. 
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We thought that the very purpose of the reinvention initiative was designed to do 
away with bureaucratic responses and behavior like this. 

-̂ Finally, we believe the fee cap SSA proposes is harmful to claimants and an invitation 
to abuse. The $4,500 cap will quickly become the standard fee, and for small claims will 
represent a huge percentage (up to 100% in fact) of the past due benefits, compared to the 
25% cap now. As representatives of people with disabilities, we seek to assure access to 
competent counsel, not windfalls for lawyers. Yet that is what SSA is proposing. 

I would welcome an opportunity to meet with you about this very distressing proposal 
from the Social Security Administration. 

Sincerely, 

Leonard S. Rubenstein 

cc: Debbie Fine 
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OFFICE OF MANAGEMENT AND BUDGEt 
Legislative Reference Division 

Labor-Welfare-Personnel Branch 
T a l o r n p l p r T r « " « n n i t t a l Shf t f t t 

FROM: Melissa Cook PHONE: 395-3924 

DATE: ^ A ^ / ^ l T " TIME: 

Pages sent (including transmittal sheet): 

COMMENTS: 

i. 
t r our C^rers<t t5L . 

TO: 

PLEASE CALL THE PERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP. 
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U. S. Department of Justice 

Office of Legislative Aff<itnj 

Ofixe 0/Uic Assi»MM Anomey Opnoml Wui*.>i.f<^. D.C, 20S)0 

To: Mffi3i£isa Coolc 

From: Velma Taylo 

Rft. Social Security Admi Tl̂  ̂ t-.rafcion Proposed D r a f t B i l l -
"Ellitkinate Representfttive Feo Authorization ProcesB and 
Di r e c t Payntent of Pees to Rttornftyo." 

The Department of Justice has no ohj«>.r.f i nns ho t.hf. inftrir.s of 
t h i e proposal. However, espftcially given the l i k e l y opposition 
to th© mer i t s , there A):6 several Rrr>biguities i n the b i l l snd 
supporting papers th a t ought to be ironed out. 

1. The supporting documrnta-ion argues t h a t " r e t e n t i o n of 
an a d m i n i e t r a t i v * s t a t u t o r y fee cap would protect claimant* 
aqainet exc^^eeiive fees and permit representatives t o charge up t o 
•̂a,SOO, which i s s l i g h t l y h:i.ghor than th« average amount of f*?p>p 
SSA paid i n 1994 from claimants[') past-due Social Security 
b c n a f i t e Thus, the o v e r a l l amount of program fund* a v a i l a b l e t o 
representatives would be s l i g h t l y higher than under the current 
proccsa" cvon though the current oap i s $4,000. That cionclueion 
might be t r u e , but, i f so, i t i s not adequately supported by the 
premises 30C f o r t h by BSA. 

TWO possibly i m p l i a i c premicec f o r the concluaion are 1) 
tha t the 25% past-benefit cap on adminietrative fe»8 l i m i t s fefta 
t o leoa than f>2£00 i n noma cacec that would othorwisB urarranc 
higher fees and 2) tha t t h i s b i l l would eliminate the 25% fee cap 
i n cas«<P tha t do not roach oourt. The extant t o which the f i - r a t 
premise i s t r u e i a not stated i n the supporting documencation. 

Ae t o the second, i t appears th a t the b i l l would e l i m i n a t e 
the 25V limU.acion on fee awards i n adminiotrative cases by 
r«='pealing 42 U.S.C. S 406 (a) (2) ( i i ) (1) - However, i f eo, i t i s 
puzzlins t h a t the explanation of the proposal would q u a l i f y i t c 
statement t h a t the "s t a t u t o r y l i m i t a t i o n of 25 percent of past 
due b e n e f i t s " i.-5 eliminated w i t h the ph&sc "on the amount a 
fed e r a l court can award." Does the proposal not also, and 
probably movt s i g n i f i c a n t l y , eliminate the oamo c:ap on 
ad m i n i s t r a t i v e fee awards? Th© b i l l ' s explanation should address 
t h i s pcii-it . 

VIO roa 6IT6 MS ZOZa> CliCt 38/60/60 
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Even i£ these premises artj huLh Livir, the accuracy of S3A'« 
conclusion -hat i t s proposal would increase the "Pf^^^^TjnS of 
a v a i l a b l e t o reprei*«nLciLlv«a" deyend* i n part on the meaning of 
?tr6tat4:ment t h a t M U n 1994, 54% of the fees paid were f o r less 
Chan $2,500." This aud s i m i l a r statements elsewheve i n the 
papers might be read t o mean one of several d i f f e r e n t t h i n g s : 

1) that i n 54% of the cases i n which fees were awarded, 
r.he fee award was lesb thAH 92,.500 (the median av/ard 
was less than that amount); 

2) the mean, or a r i t h m e t i c a l average, award was f o r 
less than $2,f500 ; or 

3) 5^* of the t o t a l fees awarded wexw ttwi^xded i n <.j<»ia«ej 
i n which the award was less than $2500. 

Thes^ are qu i t e d i f f e r e n t propoeitions,' and w* cannot t e l l 
which SSA means t o assert, i-'robably 6SA means co assert only the 
f i r s t of those propositions. But only i f the second or t h i r d 
a s s e r t i o n i s tr u e could i t f o l low that the amount of fees 
ava i i a b l f t t o attorney.*? could increase despite lowering the 
attorneys l-p-es cap trom $4000 no S2b0U (arid even then only i f the 
25% cap i s being eliminated and had i n the past held down fees 
s i g n i f i c a n t i y ) . 

I i i t i a accurate t o ma)ce the c o u n t e r i n t u i t i v e a s s e r t i o n 
t h a t , daepite the lower fee cap, the b i l l would increase funds 
avaliatole t o attorneys, atfA needs to do a more thorough job of 
supporting t h a t point given the l i k e l i h o o d that t h i e b i l l w i l l be 
oppoBcd. I t I t i s not accurate, yfaA would be b e t t e r o f f making 
che argument on the merits that t h i s reform i s j u s t i f i e d even 
Chough i t might s l i g h t l y reduce the amount of fees a v a i l a b l e t o 
attorneys on average. 

2 "̂ he e f f e c t i v e date provision of the b i l l i s not 
altooether clear. I n general, the b i i i appiies t o any claim 
"that i s ' n i t i a l l y f i l e d on or a f t e r the s i x t i e t h day f o l l o w i n g 
th® date of the enactment of t h i s Act." However, i t then goes on 
to say t h a t i t also applies t o "any claim for such b e n e f i t s f i l e d 
before such day by a claimant who i s not represented . . , i n 

^ Assume that i n l i caasa ths fee awards are .$900, $1600, 
$2000, $2000, $2300, $2400, $2600. 53200, 53500, .̂ rOOO, and 
$4000. I f so, then i t i e true that i n about 54% ( a c t u a l l y close 
to 56%) of the caBce the award i s f o r lees than $2500. hut the 
average fee award i s over $2500 ($2581) and only 39% of the fees 
awarded were awarded i n caeee i n which the fee award was less 
than $2500. 



SEP-28-1995 14:39 T0:144 - 11 BROSTROM FROM:COOK, MY P. 4/4 

=o„n,=cicn „ l . h .u=h clji™ beiore ^ ^ J ^ ^ l , ^ " ' - ^ i 2 l ! S S i ; r ? L 
day"? The date of anactment? or tne sixtiet.xi uay ^ s 
date of enactment? 

vio roa 6tT6 ftr, soz® M^CT se/eo/fio 
POO 171 
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The Honorable Shirley Chaier 
Commissioner 
Social Security Adminisiration 
Altmeyer Building-6401 Security Blvd. 
Baltimorc,MD 21235 

Dear Dr. Chater 

I have been concerned to Icam that the Social Security Administration (SSA) is considering a 
p S , ^ 8 a ? ^ ? e S e the withholding of attorney's fees in Social Secunty disability 
cSS^(SSDI) OS part of its Reinventing Govemment Phase H ^^^f'^^-^^f^^l^^^^''^'^^ 
S i s c d , and would severely curtail the abiUiy of claimants to obtain legal "̂ P̂ ^̂ f 
Because many claim^ts. already lU or injured, have hmxted "i'^^^^"?,^^ '° 
pursue these claims on their own, their ability to rctam a lawyer to help them is extremely 
unportant. 

As you know, such a proposal would require a change in statute in order to j ^ ^ j ^ " ^ ^ ^ ^ ^ 
woid oppose such a legiSative change unless you can provide mc with clear ^videnc^^it 
would urn affect the abSty of claimants to secure qualified legal leprescntauon of their cases. 

The evidence appears to pomt in the opposite diiecuon. The Sociai Security Adimm̂ stm̂ ^̂ ^ 
igis study of thfattomcy fee system recommended the substitution of ^.^^P^^^^f^^^^^ 
present withholding mandate of the stamte, not the eli.nination of the entire Pjo^^;,^?^^J^^^^ 
^̂ omey I have ever had contact with on this issue, both m ±c pnvatc - 1̂^̂^̂^̂^ 
progranis, has indicated that the attorney tee provisions of SSDI have Jf^^^.^^ ^ ^ ^ ^ ^ J 
SSDI claimants. The lack of adequate representation for claimants in S^PP/^^f^."^?.^^ 
Income cases, for which SSA does not withhold benefits, is a good indicator of what would 
happen if wiihholding were dropped for SSDI cases. 

You would be well advised to note that this program has already been ^ ^ J ^ J ^ F ^ ? " ^ C o S e ' S i 
partof the Ommbus Budget Reconciliation Act of 1990. a member of he Finance Con«m^̂  
m o I supponed this piovision, which streamlined the attorney fee P ^ " ^ ^^'^"^^^^fs 
papcnvork and staff resources required by both SSA and \y^^l^-^-^^^;';^ ^ t S u T p r o ^ ^ 
process has worked well, so there is now no need to ^̂ .̂ P̂̂ ^̂ ^̂ y ̂ '̂'̂ ^̂ ^ J ^ ^ - ^ ^ 
S,at has already been streaiiiimed. With senous reductions bemg proposed in ^ ^ ^ ^ ^ j 
legal services program, this would be a panicularly inopportune ume to hmder the availabUity 
claimants to secure other avenues of representation. 

Reinventing government does not have to meari dismaniiing iL I would a^ that y^^^^°^^^^ 
this proposal in hght of the adverse effects it is likely to have upon claunants for bociai sec 
benefits. 

With best wishes, I am 

Sincerely 

itates Senate 
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J f«MTMOMP«o«.KHtfE«« I'jy >''o«ioti^^ ^ ; .SPECIAL COMMITTiE ON AGINC5 

lû woKtrntfrnLwrmov̂ vrmamnuKtiL ' WASHINGTON. DC 209io-«wo 

July 5. 1995 

The Honorable Shirley Chater 
Conunissioner 
Social Security Administration 
Ahmeyer Building 
6401 Security Boulevard 
iSaltmiOfe, MD 21235 

D»ar Shirley 

I am writing regarding the Social Security Administration's (SSA) î jtî ^^^^^^^ 
Reinventing Govemment Phase n (REGO H) to discontinue the ^PP/̂ ;;!! . ' ^ ^ j ; ^ ^ ^ ^ 
attorneys' fees in Title n cases. Although intended as a mechanism to ach eve saving, am 
concerned that this proposed change could have negjUive effects on clamiants seeking 
representation in administrative proceedings. 

In eliminating the cunrent payment Foceas, individuals would have to ^ ^ ^ ^ f j ' ^ ^ ^ 
fund Social Security representation on their own. While private negotiation is ^ ^ " ^ J ^ " ^ ' " ^ 
IZconng other typJ^f legal services. I am concern^ that this change in P™';^^ 
greatly diLurage attomey representation for many claimants, m part as ^ ^ ^ ' ^ ^ 
of nonpayment. As you know, thia problem already exists for many Supplemental Secunty 
Income (SSI) claimants. 

Even more frightening, these risks would come at time of major J ^ ^ ^ j . ^ ^ " ^ 
for community legal services. Community legal services are, tn fact, ^ ^ ^ ^ u l Z t r ^ t ^ 
trying to meet the needs of Title VI claimants. It would be nearly impossible to absorb the 
population of Title II claimants needing representation. 

1 share your commitment to eliminating waste through ^^ f̂ 
It is exactly for thi. reason that in 1989 I sponsored leĝ l̂̂ ^̂  
employed by SSA for the withholding of attorneys' fees. This 1*^8"^^?"^^^^" ,̂'̂ ^^^^^ 
of paimtent and negotiation. It also worked to ensure fair treatment of both clamiants anc 
attomeys, 
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It is my hope that you reconaider the elimioadon of SSA's withholding of attorneys' 
for Title U ca««B. I baliava that recent legislative changes have already worked to make the 
pfx>cess of negotiation and payment more eflBcient. I also ask that you reevaluate the impact 
such a change would have on individuals with disabilities, those whom the program was 
established to serve. 

Sincerely, 

David Pryor 

DP/apl 
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Thank you for contacting me regarding the Social Security 
dministration's (SSA) proposal to eliminate the withholding of attorney 
ees in Social Security cases. Your interest certainly i s understandable. 
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Thank you again for expressing your views. If I 
ssistance, please do not hesitate to contact me. 

Sincerely, 

may be of future 

Richard Shelby 

ĈS/mch 
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July 19, 1995 n»sn 

Mr. C. Cooper Qeraty 
Geraty & MacQueen 
1110 Rose H i l l Drive, Suite 101 
Char l o t t e s v i l l e , VA 22903 

Dear Mr. Geraty: 

Thank you fo r your l e t t e r concerning the proposed changes to 
the Social Security Administration. 

I agree w i t h you that the system as i t ciorrently exists ia 
mere beneficial than the proposed changes. Vice President Al 
Gore's REGO I I proposal represents further extending the Federal 
government into excessive rules and regulations. While I recognize 
the intent of REGO TI ia the exact opposite, ths proposal you have 
brought to my attention i s of concern to me. 

Although REGO I I can give claimants additional freedom i n the 
contracting of legal ser-zices, the measure leaves the system open 
not only to nonpayment of.legal fees, but also to the po s E i b i l i t y 
of increasing the number of fraudulent clairas. As I see i t , m 
act u a l i t y t h i a proposal may increase costs rather than save the 
govemment scarce funds. The fee cap of $4,500 represents the type 
o£ goverrjnent regulation which my colleagues and i are attempting 
to remove. These caps may be a burden to the legal profession as 
well as a deterrent to q-aaiity representation i n T i t l e I I , 
d i s a b i l i t y claims. 

The Clinton Administration touts a $80 m i l l i o n saving over 
f i v e years, but i t aeema the revisions may cost the taxpayers xn 
the long run. With the p o s s i b i l i t y of lax representation, and an 
increase i n fraudulent claims, these measures may run counter to 
the needs of Social Security claimants. 

Conceming the establishment of a Federal Social Security 
Court, I s t i l l have concerns about t h i s idea. In a time when the 
government i s being downsized i n order no create a more e r f i c i e n t , 
lower casting goveimment, creating more bureaucracy i s not m our 
int e r e s t . Fortunately, tha vice president's plan dees not include 
t h i s proposal. 

As of now, these proposals have not been translated in t o 
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legislation, which would be the ne:ct step. I t i s my understanding 
t S J this i s presently occurring. I f and when these .3aues come 
before me, I w i l l certainly proceed with your thoughts m mind. 

Sincerely, 

Thoioas/j. Bl i ley, Jr . 
Membei/ of Congress 

TJBj/bad 
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Mr. Albert: Gora 
Vice Preflidant of the united Statee 
Thft White HOua« 
Maahlngtcn, D.C. 20300 

rtf^ '̂̂ 'f^r l̂̂ eiirv'ttrv-Vice Preaidant: 

I am writing regarding a proposal that the Social Sacurity 
Adaiciatratioa ISSA) has forwarded to the Office of Managenent 
as part of Rainvanting Govemment I I (RlGO I I ) • But, firac I 
want to connnend ycu for a l l your wor.̂  on tha Reinventing 
Govemment iniciaciv e . You have worked t i r e l a s s l y and 
successfully sinca the beginning of your tenure as Vice Preaioenc 
CO restructure the federal govemmenc so that i t bezter serves 
the American people. 

While supporrive of many of the specific aspects of RIQO I I 
the d i s a b i l i t y community has brought to my attention a proposa-
by SSA that ia very troubling. After careful consideration I 
find I agree wich the d i s a b i l i t y community and muse oppose tha 
SSA'a proposal co disconcinue the orocess by which the Agency 
authorizes, withholds, and pays fees to. attorneys who represent 
Social Security claimants. 

Undar current law SSA withholds a portion of the retroactive 
benefits payable to a successful T i t l e I I diaability ciaiaant for 
direct payment to his or her attarney. Fee amounts are also 
reg-ulatad and limited. Current law ia Intended to prevent 
claimants from being overcharged and also ensure that claimants 
are able to find competent and qualified counsel to represent 
them. 

I believe that withholding and direct payment of attorney's 
faas ia necessary to ensure the a v a i l a b i l i t y of attorney 
representation for T i t l e I I claimants. The importance of a _ 
mechanism to assure payment of fees i s demonstrated by comparing 
the rates of private counsel representation in the T i t l e I I and 
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eî vtutotn IA 12101 

130 iTM rr. 



201-444-1823 N.O.S.S.C.R. 726 P03 JUL 26 ' 95 09«37 
JUL-25-1995 16104 FROM H. hlWlN utn- ic 

Vice PrasIdent Gore 
June 21, 1995 
P*ge 2 

Title XVI programa. Current law does not require withholding of 
at:tomey feaa for Tlcla XVI claimants and, therefore, few 
thesa claimants are represented by private counsel. Fortunacai.y» 
Title XVI claimants ara often able to obtain help from legal aia 
programa. But, given tha funding cutbacks in these programs we 
certainly should not expect that they can absorb Title I I cases 
or adequately assist these claimants. 

Admittedly, there ara administrative costs associated with 
SSA involveniant in the attorney fae process. But, instead ot 
simply withdrawing from the process I urge that these costs oe _ 
wâ gh&d Malnst'. thaTegxtimate govemment interests in ensuring" 

'"•prot^tibn'and tha availability of counsel for claimants. 

I also want you to consider a l l tha alternatives. I t does 
not appear that SSA has carefully considered altemacivas that 
have been proposed by the disability community. These proposals 
may reduce SSA's administrative costs and s t i l l achieve the goals 
of making lawyers available and providing protection for 
claimants. 

The disability community has proposed that SSA issue a check 
to the lawyer as escrow agent or write a two-party check to the 
lawyer and claimant. This is similar to the system that is 
already used in many litigation cases. 

Tha goal of your reinventing govemment initiative ia to 
make the government more rationale and responsive to the needs ot 
the American people. In ray view the proposal to eliminate SSA s 
role in the determination and payment of attorney's fees 
conflicts with this goal. 

I urge you to reject this proposal put forth by sSA and give 
full conslderaticn to alternatives put forth by the disability 
community. 

Sincerely, 

Tom Har-'cin 
United States Senator 
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Dr. Shirley S. Chater 
Commissioner 
Social Security Administration 
6401 Security Boulevard 
Baltimore,, MD 21235 

Dear Dr. Chater: 

I have enclosed a l e t t e r I have received from Richard J. 
Paul, Esq., concerning the proposal i n REGO I I to eliminate the 
attorney fee program. Like Mr. Paul, I c e r t a i n l y understand the 
d e s i r a b i l i t y of reducing the time and e f f o r t spent by Social 
s e c u r i t y Administration personnel on processing attorney fees. 
In a d d i t i o n , many d i s a b i l i t y claimants are i n d i r e f i n a n c i a l 
circumstances by the time t h e i r claims are approved, and I have 
long objected to withholding from them much needed funds while 
attorney fees are negotiated. I t would seem that Mr. Paul's 
suggestion of the use of two-party checks would resolve both 
objections while assuring that attorney fees are paid and 
deserves consideration. 

I would appreciate your reviewing t h i s correspondence and 
providing me any comments that I can share with my constituent. 
I f f u r t h e r information i s needed, please don't hesitate to 
contact me. 

Witn kindest regards, I am 

Sincerely, 

Ernest F. Hollings 

EFH/lsm 



October 18, 1995 

Mr. Larry 0. Denny 
4550 Belleview 
Kansas C i t y , Missouri 64111 

Dear Larry: 

Thank you f o r your l e t t e r expressing your concerns about 
openings f o r d i s t r i c t judges and changes i n the f u n c t i o n i n g of 
the Social S e c u r i t y A d m i n i s t r a t i o n under Reinventing Government 
Phase I I . 

As you know, the Vice President and I are lo o k i n g a t f e d e r a l 
agencies of a l l sizes i n our e f f o r t s t o make government work 
b e t t e r and cost less. My A d m i n i s t r a t i o n examined the So c i a l 
S e c u r i t y A d m i n i s t r a t i o n i n t h i s l i g h t , and subsequently r a i s e d 
the issue of changing SSA's r o l e i n a u t h o r i z i n g and paying 
attorneys' fees. 

Since then, we have consulted w i t h many concerned groups and 
i n d i v i d u a l s t o determine how the proposal would a f f e c t claimants' 
access t o l e g a l r e p r e s e n t a t i o n . We be l i e v e t h a t we can reduce 
the SSA's a d m i n i s t r a t i v e burden while p r o t e c t i n g claimants' 
r e p r e s e n t a t i o n a l needs. The SSA i s now e v a l u a t i n g the questions 
t h a t have been r a i s e d and i s working t o ensure t h a t the implemen­
t a t i o n of such a proposal would not adversely a f f e c t claimants. 

As we work t o b r i n g government i n l i n e w i t h the needs of 
today and tomorrow, we are committed t o ensuring t h a t people i n 
need continue t o have access t o the l e g a l services they r e q u i r e . 

I appreciate your s i n c e r i t y and candor, and I'm gla d 
you took the time t o w r i t e . I assure you t h a t I ' l l keep your 
perspective i n mind as we work on t h i s issue and seek t o f i l l 
the d i s t r i c t judge p o s i t i o n s . You may be i n t e r e s t e d i n knowing 
t h a t we hope t o announce nominations f o r these p o s i t i o n s soon. 
Meanwhile, I have forwarded your l e t t e r t o Carol Rasco at the 
Domestic P o l i c y Council so t h a t she may know of your concerns. 

Sincerely, 

BC/SEM/JFB/bws (Corres. #2497886: 
(10.denny.lo) 

cc: Marvin K r i s l o v 
cc: w/inc Carol Rasco 



LARRY O. DENNY 
Attomey at Law 
4550 Belleview 

Kansas City, MO 64111 
(816) 756-5800 

(816) 756-3001 FAX 

September 11, 1995 

William Clinton, Esq. 
President, United States of America 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Re: District Court Vacancies -
Westem District of Missouri 

Dear President Clinton: 

By October, 1992, we had two district judges go on senior status. In July, 1995, we 

had one more district judge go on senior status. 

Finally, this summer, one of those positions was filled. Now we have two vacancies 
and no word that any candidates have been named to fill these positions. 

I regularly practice before the U.S. District Court representing claimants for Social 
Security Disability benefits. With the exception of one Republican district judge, we lose 
virtually every case before judges appointed by Reagan/Bush. Appeal of these decisions to 
the Eighth Circuit Court of Appeals is now a waste of time and paper. Whereas the 
Johnson/Carter appointed judges of the Eighth Circuit reversed seventy-five percent of Social 
Security cases, the Reagan/Bush team reverses less than three percent. Due process of law is 
a faint memory. 

Claimants for Social Security Disability benefits musl win cas-ss before Administrative 
Law Judges (AU's) because unless they draw one of the few remaining "fair" distiict judges, 
they have no chance. However, most of the AU's are Republican conservatives who are 
hostile to claimants. 

Wilh the system stacked againsi the claimants, your appointee, Shiriey Chater, 
proposed in April, 1995, to eliminate tlie withholding of attorney's fees for attorneys 
successftilly securing benefits for a Social Security Disability claimant. The back pay would 
be sent directly lo a claimant and the attorney would hope the claimant would pay the 
attorney. 



William Clinton, Esq. 
September 11, 1995 
Page 2 

Unfortunately, by the time a claimant receives his/her back pay, he/she has usually 
waited two to three years without any money, and is deeply in debt and therefore, fails to pay 
attorney's fees. 

This is the current sittiation in SSI cases, and as a result, claimants have a great deal 
of difficulty hiring an attomey. 

Shiriey Chater's first proposal sought only to eliminate the withholding of attorney's 
fees. It was a thinly veiled attempt to eliminate the representation of claimants by attomeys. 

Now she has gone further in her attempt to deny claimants representation, and now 
seeks to eliminate the withholding of attorney's fees from a claimant s back pay and to reduce 
the maximum attomey fee from $4,0(X).00 to $2,500.00. 

This will certainly save the govemment money. Claimants will not be able to obtain 
representation by attomeys and unrepresented claimants will be less successful in obtaining 
benefits. If this is your goal, you will be successful. 

This was not the sittiation I expected when I hosted parties for your election, gave 
money and campaigned for all my clients to vote Democratic. 

We need two new Distiict Court judges immediately appointed to the Westem District 
of Missouri. 

We need Shiriey Chater to withdraw her ill-conceived change in attorney fee payments 
for Social Security Disability attomeys. 

Until we get these changes, I am requesting that your re-election committee stop 
contacting me for money. 

If I wanted a Republican president, I would have voted for Bush. 

Your policies are making this liberal Democrat strongly consider a third party. 

Very truly yours, 

Larry O.̂ lSc'nny 

H)D:kdc 



October 19, 1995 ,~ o 

'̂7 

Mr. Denver L. Thornton 
410 North Jackson 
El Dorado, Arkansas 71730 

Dear Denver: 

Thank you f o r your t h o u g h t f u l l e t t e r . I'm glad you took 
the time t o express your concerns about changes t o the Social 
S e c u r i t y A d m i n i s t r a t i o n under Reinventing Government Phase I I . 

As you know, the Vice President and I are lo o k i n g at 
f e d e r a l agencies of a l l sizes i n our e f f o r t s t o make government 
work b e t t e r and cost l e s s . My A d m i n i s t r a t i o n examined the 
Social S e c u r i t y A d m i n i s t r a t i o n i n t h i s v e i n and subsequently 
r a i s e d the issue of changing the SSA's r o l e i n a u t h o r i z i n g and 
paying at t o r n e y s ' fees. 

Since then, we have consulted w i t h many concerned 
groups and i n d i v i d u a l s t o determine how the proposal would 
a f f e c t claimants' access t o l e g a l r e p r e s e n t a t i o n . We b e l i e v e 
t h a t we can reduce the SSA's a d m i n i s t r a t i v e burden wh i l e 
p r o t e c t i n g claimants' needs. The SSA i s now e v a l u a t i n g the 
issues t h a t have been r a i s e d and i s working t o ensure t h a t the 
implementation of such a proposal would not adversely a f f e c t 
claimants. 

As we work t o b r i n g government i n l i n e w i t h the r e q u i r e ­
ments of today and tomorrow, we are committed t o ensuring t h a t 
people i n need continue t o have access t o l e g a l services. 

I know t h i s issue i s important t o you, and I have passed 
along your l e t t e r t o Carol Rasco at the Domestic P o l i c y Council 
as w e l l . I send my best wishes. 

Sincerely, 

BC/SEM/JFB/bws-emu (Corres. #2471198) 
(10.thornton.dl) 

cc: w/inc Carol Rasco, DPC 

Bill mm 
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112 E. 3rd 

MALVERN. AR 72104 
501 - 337-7878 

The Honorable B i l l C l i n t o n 
President of United States 
The White House - West Wing 
Washington, D.C. 20500-2000 

Re: Social Security Reform - REGO I I 

Dear Mr. President: 

The Social Security system has u n f o r t u n a t e l y become the s a f e t y net 
f o r the defunct Workers' Compensation system i n America. 

I am stunned by reported recommendations of your people i n v o l v i n g 
REGO I I . I f h a l f of the rumors are t r u e , we should c a l l i t 
"REAGAN I I . " 

The Reagan Social S e c u r i t y r e v o l u t i o n was b r u t a l . However, the 
people were saved by the "System", i . e . . Judges and Courts. I t i s 
rumored t h a t some of your people are suggesting: 

(1) Eliminate the Social S e c u r i t y A d m i n i s t r a t i v e Law Judges; 

(2) Eliminate the Appeals Council review; 

(3) Eliminate the a t t o r n e y by attorney's fee cap of $2,500; 
and 

(4) Non-protection of at t o r n e y s ' fees - DIB cases. 

Even the Reagan group put the a t t o r n e y s ' fee cap at $3,000 and the 
Congress raised i t t o $4,000. We s t i l l lose a l o t of money by the 
cap but, nevertheless, the $4,000 cap i s acceptable. 

Mr. President, e l e c t i o n time i s near. What do I t e l l the people of 
South Arkansas and North Louisiana? While you may be out i n the 
rose garden conducting business and having tea, Sam Boyce and I 
w i l l be out i n the bush, nose-to-nose w i t h the e l e c t o r a t e . 

Let me assure you t h a t the e l e c t o r a t e i s a g i l e , mobile and h o s t i l e . 

Please advise. 

Your f r i e n d , 

V. 

'Denver 

Practice Limited To Injury And Disatjility Cases 
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September 26, 1995 

President B i l l C l i n t o n 
White House 
Washington, DC 20500-2000 

Dear President C l i n t o n : 

Enclosed you w i l l please f i n d an a r t i c l e which 
h i g h l i g h t s the problems t h a t we are fa c i n g as attorneys. I t 
i s s i m i l a r t o the a r t i c l e I handed you when i n Washington a 
few months back when you grac i o u s l y allowed Denver and I t o 
v i s i t w i t h you. I t h i g h l i g h t s the problems t h a t we are now 
f a c i n g as SSA at t o r n e y s from the SSA bureaucrates yet again. 

You may remember j u s t a few years back at t o r n e y fee 
l e g i s l a t i o n was passed t h a t was supposed t o get the SSA out 
of the a t t o r n e y - f e e process. Everyone, i n c l u d i n g the SSA, 
wanted the l e g i s l a t i o n . 

Then, d u r i n g the time I was President of N.O.S.S.C.R., 
over a year a f t e r i t e f f e c t i v e l y was i n forc e , the SSA 
bureaucrates f i n a l l y enacted r e g u l a t i o n s t o enforce the 
l e g i s l a t i o n . And even t o t h i s date, there has not even been 
s u f f i c i e n t time f o r a l l attorneys t o get out of p r a c t i c e of 
f i l i n g of fee p e t i t i o n s so t h a t there can be an adequate 
assessment of the economic b e n e f i t s of the new law. 

Now the very "worse" mumblings coming out of the SSA 
re g u l a t o r s d u r i n g the d r a s t i c days when Reagan cut so many 
o f f the SSA r o l e s i n the ea r l y 1980's are being suggested 
not from the Republicans, but from your Vice-President's 
s t a f f ! ! 

To make matters even worse, d r a s t i c reductions are 
proposed which would e l i m i n a t e l e g a l a i d a v a i l a b i l i t y t o 
in d i g e n t persons, and the proposed severe l i m i t s i n the SSA 

^ fee process along w i t h the e l i m i n a t i o n of l e g a l a i d c l i n i c s 
X which would a f f e c t i v e l y e l i m i n a t e competent attorneys from 

representing the disabled workers i n our State. 

As i n d i c a t e d above, the proposals by the Vice-
President's Gore "Reinventing Government" Team was the worst 
suggestions mentioned i n the e a r l y 80's during the Reagan 
a d m i n i s t r a t i o n ' s d e r e g u l a t i o n process. I t i s hard t o 



conceive t h a t you w i l l allow these same bureaucrates t o cause 
s i m i l a r d i s a s t e r s again on a n a t i o n a l basis. You were there 
f o r the disabled workers i n our State i n the e a r l y 1980's 
when they " f e l t the blade" of the p r a c t i c e of wholesale 
c u t t i n g o f f from b e n e f i t s the c i t i z e n s of our State without 
any basis. Please don't allow your Vice-President t o "out 
r e p u b l i c a n " republicans!!! 

When you were el e c t e d , 
o r g a n i z a t i o n , and many of my fe 
stood f o r you when you were 
recognizing and supporting our o 
o r g a n i z a t i o n by myself as Presid 
are the "underdog," and i t appea 
a d m i n i s t r a t i o n i s behind the 
a t t o r n e y s from representing d 
imagine t h i s being t r u e , and T 
your a t t e n t i o n t o what i s going 
back. 

I , as President of my 
llow SSA lawyers n a t i o n a l l y , 
the "underdog." Your l e t t e r 

rganization was read to the 
ent. Now, i t appears that we 
IS to everyone else that your 
push t o e l i m i n a t e competent 

isabled workers. I can't 
hope t h a t t h i s l e t t e r brings 

on - h o p e f u l l y behind your 

Please continue "to s 
i n d i g e n t and disabled from t h 
are enjoying a "feeding 
c o n s t i t u t i o n a l guarantees t o 
r i g h t t o competent a t t o r n e 
c o m p l e x i t i e s of t h e i r SSA cas 
the f a i l u r e of these bure 
impinges on these persons' r i 
i s yet another r e g u l a t i o n 
t h e i r way" w i t h the c i t i z e n s 
d i s a b l e d . 

tand i n the ga 
e same bureauc 

frenzy" at 
the c i t i z e n s o 
ys t o repres 
es. This does 
aucrates t o 
ght t o freedom 
intended t o 

of Arkansas v/h 

p" and p r o t e c t the 
r a t s who c l e a r l y 

the expense of 
f our State of the 
ent them i n the 
not even consider 

r e a l i z e t h a t t h i s 
of c o n t r a c t and 

help the SSA "have 
o are l e g i t i m a t e l y 

Thanking you i n advance f o r your assistaSLce i n t h i s 
matter, I remain, 

Sincerely 

Frede 
FSS:lc 
Enclosure 
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ee Proposal Draws Ptotest 

f—Tx -r-w' w-o j j ^^DDS. but 
' U w « n "icB'6me <fc prevent . 
cUmmts^ok fia^rfng proper riapresen- • 
tatfon^^yMi thin out the SSA's rolls. 
The attomeyit aris 'calling thePproposaf 
th^strong^ attack on'clalmants' rights 
'stnoSyt^^ajaa, admlnlstratlQn's 'non-' 
w6(pil6sc»iiu^/^tef^6 ignoring court 
precedents In determining Social Securi-

IhtMiMctorFuseo 
says he helps weed 
out frivolous claims. 

ty dlsabUltv beneflts. -
Since the 1960s the SSA 

has withheld 25 percent of a 
successAil claimant's past-due 
beneflts to- be applied to the 
attorney's contingency fee. 
wtiich Is subject to the agen­
cy's approval It did so be­
cause by the time chdms hAve 
been processed, clients often 
are deeply in debt, and law-

'yers are last on iheir̂  lisl of 
creditors: Because the fee-pe-

' tition process is costly, in 1991 
the agency Instituted a ̂ system 

' under which the attorney and 
client agree t o . ^ automatic 

.. fee capped at $4,000 or no more than 25 
percent of back benefits, wiiichever is 

• less. ." 
Qn April 10, the SSA announced that, 

as part of Vice President Al Gore's REGO 
II. or Reinventing Government, Pliase II . 

- it would seek to end its practice of with­
holding the fee. The commissioner said 
that "(cllaimants. if they choose, will con­
tract for Social Security representation 
as they do for any other legal service." In 
May the agency proposed to cap the fees 
at $2,500, the only oversight it would ex-
ercise. According tô  SSA spokesman 

^.Philip A. Gambino, moving the proposal 
" on to the OfBce of Management and Bud­

get has been stalled because of a dis­
agreement within the administration 
about whether that cap is too low. 

Mr. Gambino said that: the issue may 
be resolved as early as this month and 
that the SSA would work with the OMB to 
draft a bill for either fiscal year 1996 or 
1997. Both sides In the debate agree that 
the legislation will be controversial in 
Congress. 

Prun ing Cla ims? 
Lawyers say the change will make it 

virtually impossible to continue repre­
senting disabled claimants. They believe 
the administration wants to cut them out 
of the picture and cut down the ranks of 
recipients. The lawyers are victims of 
their own success in making law and ex­
panding opportunities for claimants dur-
injg the past decade, they say. 

'It's a total attack on the legal profes­
sion." said Victor Fusco. of Woodbury, 

H.Y.'t Sdielne. Fusco, Braa-
dflsstein & Rada RC 'And H 
doesn't come frotn the Repub­
licans. It comes from tliia^lW 
mocrats trying to 'otit-RepiikK 
Ilcan' the Republicans.', 

In fiscal vear 1993/'the 
agency decided 2.5 mllUoii 
claims. The legal practleo t̂e 
low-paying but high-vol ie. 
and it Is not unusual for a law 
office to take several hundred 
cases per year. , 

The SSA's Mr. Gambhio 
said the agency has decided 
that brokering attomey 1 
which costs $26 million 

year to administer, b not part of Its mis-1 
sion. He also said a cap as low as $2,500 I 
will not be imfalr because plans are un­
der way to streamfine Uie process so tt 
doesn't take as lon^ *We disagree that 
attomeys won't represent these clients. 
And for those that won't, then they'll get 
other kinds of representatives.' ' 

Proposals Rejected 
In its proposal, the administration 

points out that lawyers are willing to 
take Supplemental Security Income cas­
es—most involving the indigent dis­
abled—for which the agency does not 
withhold fees. Lawyers said they do so 
because many states have their own 
withholding mechanisms for those 

Scheine Fusco's Mr. Fusco. whose firm 
has seven lawyers representing claim­
ants, predicted that (he change will force 
the SSA to hire more screeners—a func­
tion, he said, the lawyers now serve. 

"They look at us as adversaries, but 
[my office interviews] 100 people a 
month and maybe takes 30." he said. 
"People don't understand the eligibility 
and earning requirements." 

Nancy G. Shor. executive director of 
the 3,000-member National Organiza­
tion of Social Security Oaimants' Repre­
sentatives, based in Midland Park, NJ., 
said her group bad proposed that the ad­
ministration charge the lawyers a fee for 
the witliholding service or issue checks 
in both the clients' and the attomeys' 
names—as in contingency arrangements 
in torts. She said the agency rejected 
those proposals. —THOMWEIDUCB 
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September 28, 1995 

President B i l l Clinton 
The White House 
1600 Pennsylvania Ave. NW 
Washington, DC 20500-2000 

Dear President Clinton: 

Enclosed you w i l l please fin d material regarding the 
proposed elimination of the Social Security D i s a b i l i t y 
Attorney Fee Program which I am sending for your information 
and review. Please do your best to reign in t h i s h o r r i b l e 
move to change the laws j u s t enacted regarding attorney's 
fees j u s t a few years back. 

Thanking you i n advance for your assistance i n t h i s 
matter, I remain, 

Sincerely, 

Fredericlr^. "Rick" Spencer 

FSS:csw 
Enclosures 
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CHRIS A. CORNAGHIE 
ATTORNEY AT LAW 

1 6 4 3 MADISON 
MCMPHIS TCNNCSsCC 3 8 1 0 4 

TCLCPHONE 
I901) 726-6941 

FACSIMI\.C 
I901I 72a «fi42 

September 18, 1995 

Nancy G. Shor 
Executive Director 
NOSSCR 
6 Prospect Street 
Midland Park, New Jersey 07432 

Dear Ms. Shor: 

Please find enclosed the resolution passed by the Federal Bar 
Asssociation on Saturday, September 16, 1995. 

Very truly yours, 

Chris A. Cofhaghie/^ 

CAC:cab 
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Resolution in Opposition to Proposed Elimination 
of Social Security Disability Attomey Fee Program 

Ref. Item 11, TAB F 
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THE FF.DF.R.U. B.\R .\SSfX:i.ATIO\ 

Resolution 95* 

OPPOSITION TO PROPOSED ELIMIN.ATION OF SOCI.\L 

SECURITV D1S. \BIL1TV .ATTORNEY FEE PROGR.AM 

\NHERE.\S, the Social Security .Administration is required by law to adî iinister an attorney fee 
program as part of its disability benefits s> steni, and 

WHEREAS, the SSA has proposed the lenmination of the attorney fee program as part of the 
.Administration's Reinventing Govemment etfort, and 

WHEREAS, the attomey fee program has proved lo be effective in insuring that disabled 
workers recei\ e tlie benefits ihey are ejUitled to under the Social Securit) .Act. and 

\\ HERE.AS, without the anoniey fee program most claimants will be without competent 
assistance in pursuing their rights. 

NOW THEREFORE BE IT RESOL\ ED. that the Federal Bar .Association opposes the 
elimination of the attomey fee program: and 

BE IT FURTHER RESOL\ED. that the president of the Federal Bar .Association is authorized 
and directed to conunuuicate copies of this resohition to the Conunissioner of Social 

Security and to the chaimien of the Senate Finance and House Ways and Means 
Committees. 

Report of Senior L.iw>ers Di\ iMon VMI Proposed Eliniitiation of 
Social Securitv Dis.ibiiity Attorney Fee Pn.>gratu' 
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Under a pro% ision of the Social Security .Act (42 U.S.C sec. 406). the Social Security 
.Adntinistration approves the fee that may be charged b\ an anomey to represent a disability 
claimant in administrative proceedings, and withliolds 2$»o of the claimant's award for direct 
p:»jTn.«nf In tVi,* »rtnmi>y 

III .April llie 6S.-vproposed to eliminate ihe fee pioccis because, ll sa\s. undei" ihe C'.liuon 
.Administration's Reinventing Gov emment program, the process is not a function that is critical to 
the agenc>'s mission. .And in lieu of the statutory limit of 25" o of awards of disability benefits, it 
proposed a fee cap of S4.500 (since revised to S2.500) for legal services. 

Representatives of disability claimants have proposed as an alternative that if the process must be 
eliminated for cost-cutting reasons, il should be replaced by the issuance of a bade avvard check 
pavable jointlv to the attorney and client, or. at least, the check should be mad^pavable to the " 
attomey in trust for the claimant. SSA rejected these alternatives on the ground that "systems and 
operational modifications would be so expensive that SSA would realize none of the savings the 
initiative is designed to produce." 

.As Professor Robert E. Rains has explained in the August 1995 issue of The Federal Lawyer, if 
enacted, the SS.\ proposal would effectivelv preclude most disabled workers from obtaining legal 
representation when SS.A denies their meritorious claims, most claimants have been out of work for 
a considerable period of time before their claims rise to the .ALJ hearing level, and catinot afford to 
dei>osit a reasonable retainer for legal serv ices, leaving them without professional assistance in a 
complicated process. 

The Senior Lawyers Division urges the National Council to .ipprove the anached resolution 
opposing the elimination of the fee process. 



NATIONAL ORGANIZATION OF 
SOCIAL SECURITY CLAIMANTS' REPRESENTATIVES 

(NOSSCR) 
6 PROSPECT STREET 

MIDLAND PARK, NEW JERSEY 07432 

(201)444-1415 
NANCY G. SHOR (800) 431-2804 
EXECunvt ORtCTOO p/^. (201) 444-1823 

BARBARA R. SILVERSTONE 
SIAf F AnORNEY 

September l i , 1395 

RE: REGO II Initiative 
Social Security Administration 
"Eliminate Attomeys Fee Program" 

Last month, the Social Security Administration presented to the Office of 
Management and Budget a package of initiatives as part of the 
Administration's "Re-inventing Government' efforts. One item in the 
package is captioned, "Eliminate Attorneys Fee Program. This proposal 
would effectively end the ability of Social Security claimants to obtain 
representation from private counsel, at a time when funding for legal 
services programs will likely prohibit those programs from representmg any 
Social Security and SSI claimants. Under SSA's proposal, it will be easy for the 
agency to deny claims of unrepresented claimants. The net result is that 
disabled claimants who are entiUed to receive disabihty benefits never wiU. 

The REGO II proposal is an abdication of SSA's responsibility towards 
claimants who choose to be represented. First, it sets $2,500 as a inmimim fee. 
Currently, $2,500 is the average fee. How has the agency determined that fees 
are excessive and should be cut in half? Because there have been so few 
claimant complaints about fees over the past several years, and because the 
current system already has a complaint mechanism in place to address them, 
we assume that the agency envisions that cutting the amouiit of fees ui half 
will drive highly competent attorneys out of this prachce. Unfortunately for 
claimants, they are quite right. Second, the proposal eliminates the current 
statutorily-mandated direct payment of fees to attorneys, claiming that 
administrative costs are excessive. The agency asserts that this wiU leave 
claimants in the same position as other consumers of legal services, m s , 
however, is not true. In comparable areas of contingency fee representation 
(such as worker's compensation and personal injury cases), there is a joint 
check to assure payment of the legal fee. Note that our recommeridation to 
defray these administrative expenses through the imposition of a user tee 
has been rejected by SSA, leaving us to conclude that the real rationale for 
this proposal is to drive competent attorneys from this program. 



The present attorney fee program, which has most recently greatly 
streamlined the process since 1989, works very well in preserving access to 
representation while protecting claimants from being overcharged. Yet we 
understand that in the current cost-cutting climate, every bureaucratic 
program is being scrutinized. If a Congressional dedsion is made to change 
the present law, we offer a proposal which achieves the twin goals of 
preserving claimants' access to private representation while virtually 
eliminating administrative costs. 

First, the fee should be no more than 25% of past-due benefits, not a flat fee of 
any amount. This follows the standard model in comparable legal 
contingency fee matters, where attomey fees are routinely and widely-known 
to the public to be a percentage of the claimant's recovery. It is a smaller 
percentage than the one-tliird typical in other types of disability claims. Our 
proposal comports with the REGO II statement, "Claimants, if they choose, 
would contract for Social Security representation as they do for any other legal 
service." Claimants can understand at the begirming of representation that 
the fee will be no more than one-quarter of the amount that they receive. 
They understand that for every dollar their attorney receives, they will 
receive at least three. Our proposal has no admiiustrative cost because the 
process requiresJhg-att̂ ^̂ ^ calculation. 

Second, we believe that a direct payment mechanism is crucial to the 
continued ability of claimants to obtain private representatiorv The process in 
comparable legal cases, including worker's compensation and personal 
injury, provides for the issuance of a check, paid jointly to client and attorney, 
sent to the attorney. The payment mechanism is vital; whether it is 
accomplished through an electronic transfer directly to the attorney's escrow 
account, or directly in the appropriate amounts to the claimant's account and 
the attorney's account, or sent as a joint check to the attomey is a decision to 
be made on the basis of the least administrative cost. The Social Security 
Administration's own 1988 study of the attorney fee program recommended 
the substitution of a two-party check for the present withholding mandate of 
the statute. If it were deemed necessary, we could accept the imposition of a 
$20 charge per case to cover the administrative costs of administering a direct 
payment mechanism; please note that in 1990, the HHS Office of the Inspector 
General recommended just such a "user fee." 

In sum, we believe that SSA has not made a case for an overhaul of the 
attomey fee system. If there is to be a change, however, our recommendation 
is the appropriate alternative. It ensures that the right to representation for 
Social Security claimants is not hollow, but is realistic and meaningful. For 
most claimants, their Social Security claim is the single most important legal 
event in their lives. It is not surprising that many claimants will choose, at 
some point in the process, to have a lawyer. How iroruc they would find it if 
the very agency against whom they are fighting for their benefits is the same 
agency which erects an obstacle to their obtaining representation for that fight. 

NATIONAL ORGANIZATION OF SOCIAL SECURITY CLAIMANTS' REPRESENTATIVES 
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JOINT l.ncisLATivF: FACILIT IES 
lOINT C O M M i r r r C ON C n i L D R R N 4 YOUTH 

THE SENATE 
STATE OF ARKANSAS 

May 10, 1995 

Ms. Carol Rasco 
As s i s t a n t t o the President f o r 

Domestic P o l i c y 
The White House 
Washington, D.C. 20500 

Dear Carol: 

F i r s t of a l l , I want t o o f f e r belated thanks f o r the r o l e you 
played i n s e t t i n g up the December meeting i n Washington on 
telemedicine. I know t h a t your schedule prevented you from 
a t t e n d i n g , but I hope your s t a f f reported t o you t h a t i t was a very 
e n l i g h t e n i n g session. As a r e s u l t of the stimulus provided, 
Arkansas was able t o pass an Act i n the recent l e g i s l a t i v e session 
t o create a standing l e g i s l a t i v e committee on telecommunications 
and telemedicine, a Governor's Advisory Board on the su b j e c t , and 
set aside up t o $5 m i l l i o n funding t o help move Arkansas ahead on 
t h i s issue. We have had i n t e r e s t e d people from a l l over the 
country c a l l t o see what Arkansas was doing on telemedicine, and I 
f e e l c o n f i d e n t t h a t we w i l l develop as, perhaps, a leading s t a t e on 
t h a t issue. Hopefully, Arkansas and the r e s t of the s t a t e s as 
w e l l , w i l l be able t o develop a meaningful f e d e r a l / s t a t e 
p a r t n e r s h i p on t h i s issue. 

We are c u r r e n t l y w r i t i n g a business plan f o r Arkansas on d e l i v e r y 
of the h e a l t h care model. I t has already been c o n s e r v a t i v e l y 
estimated t h a t we w i l l be able t o b r i n g about a $500,000 saving i n 
heal t h care costs. Approximately 25% of t h a t v r i l l be i n Medicaid 
alone. Obviously, t h i s i s where the country needs t o be headed i n 
reform of Medicaid and Medicare. Hopefully, a b i p a r t i s a n m u l t i ­
l e v e l i n i t i a t i v e w i l l evolve i n t h a t regard. 

I d i d not in t e n d f o r the subject of t h i s l e t t e r t o be about 
telemedicine. However, I could not pass up the o p p o r t u n i t y t o pass 
along some i n f o r m a t i o n on t h a t subject. A c t u a l l y , I wanted t o 
po i n t out a proposed change i n Social Security d i s a b i l i t y which I 
f e e l has p o t e n t i a l f o r a dramatic adverse e f f e c t upon claimants. 
I r e c a l l when you and I had worked together i n 1983 on the reform 
of the s t a t e o f f i c e of d i s a b i l i t y determination services. I know 
t h a t your heart's i n the r i g h t place on t h i s issue. Also, 
I am assuming t h a t you may not be aware of the proposed change or 
i t s p o t e n t i a l l y adverse e f f e c t . 
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The Social Security A d m i n i s t r a t i o n has proposed an i n i t i a t i v e 
i d e n t i f i e d as REGO I I . Simply s t a t e d , the i n i t i a t i v e terminates 
the p r a c t i c e of Social S e c u r i t y A d m i n i s t r a t i o n ' s w i t h h o l d i n g of 
attor n e y s ' fees from the r e t r o a c t i v e b e n e f i t s due t o i n d i v i d u a l 
claimants. 

The s t a t e d purpose of the proposed change i s t o c u r t a i l the cost of 
a d m i n i s t r a t i o n involved i n w i t h h o l d i n g and d i s t r i b u t i o n of the 
attor n e y s ' fees. However, I would suggest t h a t the p r o j e c t i o n s of 
any a n t i c i p a t e d savings should be c a r e f u l l y s c r u t i n i z e d . The 
i n i t i a t i v e f u r t h e r provides t h a t the agency would create a process 
t o provide r e l i e f t o aggrieved claimants. I am not sure what t h a t 
means, however, i t would appear t o create the need f o r a d d i t i o n a l 
bureaucratic support, which i s simply unnecessary. 

I am yet t o be convinced t h a t the incremental cost of w i t h h o l d i n g 
and d i s t r i b u t i o n of approved a t t o r n e y s ' fees i s t h a t great. 
Information I've seen had estimated the cost a t $20 m i l l i o n the 
l a s t f i s c a l year. However, i t i s my understanding t h a t the 
personnel involved i n the agreement fee arrangement system are 
otherwise involved i n the claims a d m i n i s t r a t i o n process. I would 
be sur p r i s e d t o see any meaningful r e d u c t i o n i n workforce i f the 
fee agreement system i s abolished. I n the event t h a t some change 
i n the fee arrangement system i s i n e v i t a b l e , I would suggest simply )\;. 
c onverting t o a system of checks j o i n t l y issued t o the claimant and' 
the c l i e n t . There should be no a d d i t i o n a l a d m i n i s t r a t i v e cost t o 
converting t o t h a t system, and perhaps there could be some 
a d m i n i s t r a t i v e savings. Some might suggest t h a t t h a t system could 
be subject t o abuse by attorneys charging more than the allowed 
fee, however, t h a t could be overcome by a j o i n t l y executed 
a f f i d a v i t as t o the d i s p o s i t i o n of funds. I would f u r t h e r suggest 
t h a t t h a t should be one of the s t r i n g e n t c r i m i n a l p e n a l t i e s f o r any 
attorneys found g u i l t y of abusing the process. 

One might expect the o p p o s i t i o n t o the proposed i n i t i a t i v e t o come 
from attorneys who merely want t o p r o t e c t t h e i r a t t o r n e y s ' fees. 
However, t h a t i s not what p r e c i p i t a t e s t h i s l e t t e r . Presently, the 
vast m a j o r i t y of attorneys do not handle Social S e c u r i t y cases. 
The primary reason i s the fees are u s u a l l y not high and i t takes an 
ex c e p t i o n a l l y long p e r i o d of time t o c o l l e c t a fee i n a case t h a t 
i s e v e n t u a l l y successful. I have no doubt t h a t the f a i l u r e t o 
wi t h h o l d a t t o r n e y s ' fees from r e t r o a c t i v e b e n e f i t s w i l l d r i v e many 
more attorneys out of the process. However, i t i s not the 
attorneys t h a t I'm concerned about, i t i s the claimants. Over the 
years I have witnessed the outcomes of m u l t i p l e Social Security 
cases. There i s a d i s t i n c t d i f f e r e n t i a l i n the number of cases 
t h a t are u l t i m a t e l y successful when the claimant i s represented by 
competent l e g a l counsel. Any r e g u l a t o r y change t h a t has a c h i l l i n g 
e f f e c t on o b t a i n i n g competent counsel f o r these people who are 
already not able t o help themselves would be a t r a v e s t y . 

I n conclusion, I would simply make two p o i n t s : 

F i r s t of a l l , Social Security p r a c t i c e i s not an a d v e r s a r i a l 



cess I have observed no instances where attorneys were able 
through t h e i r persuasive s k i l l s t o o b t a i n b e n e f i t s t o undeserving 
claimants. On the other hand, the c o l l e c t i o n and p r e s e n t a t i o n of 
evidence i n support of a claim i s a meticulous task which o f t e n i s 
not adequately handled w i t h o u t l e g a l r e p r e s e n t a t i o n . 

Secondly, the a t t o r n e y s ' fees are not paid from tax d o l l a r s or the 
S o c i a l S e c u r i t y Trust Fund. They are paid out of claimants' 
r e t r o a c t i v e b e n e f i t s . I f the claimants are w i l l i n g t o have t h a t 
amount w i t h h e l d f o r adequate l e g a l r e p r e s e n t a t i o n , why should 
government i n t e r f e r e ? 

I would appreciate the o p p o r t u n i t y t o express myself on t h i s issue. 
I look forward t o c o n t i n u i n g t o work w i t h you on t h i s and other 
matters d u r i n g President C l i n t o n ' s second term. Keep up the good 
work. I n the meantime, w i t h k i n d e s t regards, 

Yours very t r u l y . 

A l l e n Gordon 

AG/mj 
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NOTE TO BRIAN COYNE 

Subject: REGO I I Legislative Proposal to Eliminate 
Representative's Fee Program--Response to 
Leonard Rubenstein's Letter--REPLY 

As you requested, attached i s a summary of points f o r the 
White House's use i n responding to Mr. Rubenstein's l e t t e r . 
I apologize for the delay i n getting t h i s to you; several 
intervening events (briefings, OGC clearances, etc.) prevented 
our releasing i t before now. 

Please c a l l me or Darlynda Bogle i f you have questions or need 
further assistance. 

Toni^ Lenahe ^ 

Attachment 

cc: 
Judy Chesser 
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REGO II INITIATIVE TO ELIMINATE REPRESENTATIVE'S FEE PROGRAM: 
INFORMATION FOR REPLY TO LEONARD RUBENSTEIN 

DESCRIPTION AND RATIONALE: 

• This REGO II initiative was one of several approved by the White House in 
April, to advance the Administration's goal to reinvent the federal 
government by streamlining processes. Improving customer service delivery 
and maximizing cost savings. 

• In examining all of our operations under the REGO il mandate, we 
concluded that our continued involvement in the representative's fee process 
is not sustainable. Interceding in claimants' arrangements with their 
representatives Is simply not an appropriate Agency function. Instead, we 
must focus our increasingly scarce resources on more critical operations, 
such as improving our disability claims process, in furtherance of the 
Agency's mission and obligation to the American public. 

• The REGO II representative's fee initiative has four main objectives: to 
impose a statutory cap on fees; to eliminate SSA's involvement in 
authorizing, withholding and paying fees; to provide claimants with a 
complaint mechanism if the statutory cap is exceeded; and to save $80 
million in administrative costs. 

RESPONSES TO SPECIFIC POINTS RAISED BY MR. RUBENSTEIN 

EFFECT ON CLAIMANT ACCESS TO LEGAL REPRESENTATION 

We recognize the important role that the representative community has 
played in assisting Social Security claimants through the adjudication of 
their claims and appeals. We hope and expect that this role will continue as 
we implement improvements under REGO M as well as our redesigned 
disability process. 

While we cannot predict with certainty how the private bar will respond to 
this proposal, our statistics do not indicate that eliminating the attorney's fee 
payment process would substantially change claimants' access to legal 
representation. For instance, although the Act prohibits direct payment of 
fees to representatives who handle cases under our means-tested 
Supplemental Security Income (SSI) program, 64% of SSI claimants had 
representatives at the hearings level in Fiscal Year (FY) 1994; 72% of those 
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representatives were attorneys. That compares with a 73% representation 
rate, (88% of whom wereattorneys) for our Title II claimants for the same 
year. 

Furthermore, although the Act prohibits direct payment of fees to non-
attorney representatives under either Title II or Title XVI. these 
representatives are accepting Title II cases. Accordingly, we believe that 
most claimants could obtain competent representation without SSA 's 
involvement in the attorney's fee payment process. 

We should point out that the higher representation rates for Title II claimants 
are not driven solely by the provision for direct payment of fees. Title II 
claimants, as a group, are far more likely than SSI claimants to have 
economic resources that would make them attractive clients, regardless of 
S S A ' s role in the fee approval process. They are more likely to have assets, 
to have had a connection to the work force, and to be concerned about the 
adverse consequences to their credit ratings that would stem from a failure 
to pay any fee owed to an attorney. 

ALTERNATIVES PROPOSED BY ADVOCATES 

We looked at the two proposals suggested by the disability advocates. I.e., 
a percentage-based fee calculation formula and a two-party check payment 
mechanism. After careful consideration, we concluded that both options 
presented cost and operational concerns that would have kept SSA In the 
fee business at some level, and our projected savings would not be 
achieved. 

The difficulties involved with retaining a percentage-based formula far 
outweigh any advantages it might offer. 

First, retaining such a formula would maintain SSA involvement at a 
relatively high level. Specifically, to accommodate a percentage-based 
formula, SSA would have to continue to calculate a percentage of the 
retroactive benefits check In every case, and notify the claimant and 
representative of the amount. In many cases, the initial calculation of 
retroactive benefits is merely an estimate, which must subsequently be 
adjusted to account for such factors as auxiliaries' benefits and workers' 
compensation offset. In these circumstances, claimants may receive 
additional money in a subsequent payment or series of payments. Under 
the current representative's fee process, attorneys also may receive 
additional fees out of the adjusted retroactive benefits, if we were to 
retain a percentage-based formula, we could expect continued Agency 
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involvement in addressing inquiries from attorneys concerning their potential 
entitlement to portions of any adjusted, additional benefits awarded to the 
claimant. 

• In addition, a percentage-based formula would provide no Incentive for 
representatives to accept cases in which a favorable decision would yield 
little or no retroactive benefits. Under the current fee process, a 
representative Is required to petition the Agency for a fee in such cases as 
continuing disability reviews and workers' compensation matters. On the 

y other hand, our proposal allows representatives to contract direclty with the 
claimants for fees in these cases, without seeking prior permission from the 
Agency. 

• Finally, we expect that our redesigned process will be simpler for claimants 
and/or their representatives to navigate, and also will produce quicker 
decisions. Under the current fee agreement program, this improved disability 
process could produce smaller past-due benefits awards, which in turn 
would reduce the average representative's fee. Our proposed flat-fee 
compensation system, therefore, comports with the improvements 
anticipated from our redesigned disability process and would not adversely 
affect attorneys. 

• We also considered the concept of a two party check; but it, too, presented 
obstacles that are not surmountable within the context of the REGO II 
mandate. In the first instance, it directly contravenes another of SSA 's 
REGO II goals, i.e., to pay all benefits through direct electronic deposit. That 
initiative is part of a larger. Government-wide legislative effort (the 
Electronic Funds Transfer Expansion Act of 1995), designed to move to an 
all-electronic payment environment by the end of Fiscal Year 1999. 

• Moreover, for cases In which the first check is equal to or less than the 
amount that the representatives have charged, we could expect those 
representatives to raise questions concerning their potential entitlement to 
funds from subsequent benefits payments. In addressing these concerns, 
we would retain significant involvement in the fee process, which, as we 
have stated, is not an appropriate Agency function. 

• Furthermore, the systems and operations impact of providing a two-party 
check would be significant. It Is unlikely that the process could be fully 
automated; the portions of the process that would require manual 
processing would have a significant impact on our staff and other resources. 
Most significantly, in the context of REGO II. a two-party check system 
would seriously threaten our ability to achieve our projected administrative 
savings of $80 million and to redirect from 1,600 to 1.800 workyears to our 
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priority workloads. 

• Finally, it should be noted that when SSA proposed a two-party check 
mechanism in its 1988 Report to Congress, certain Members expressed 
concern, which is recorded in the Congressional Record, that such a policy 
would invite misappropriation of claimants' funds by some attorneys, and 
require a new and ongoing supervisory rote for SSA to ensure funds were 
correctly disbursed. Members also worried that a two-party check system 
could lead to delays in payment, since each party would be required to be 
present in order to endorse and negotiate the check. 

• PROTECTING CLAIMANTS AGAINST POTENTIAL ABUSE 

• We acknowledge that a flat maximum fee approach wili allow 
representatives greater latitude to charge and collect what the market will 
bear, and that fees in some cases may be more than SSA would authorize 
under its current statutory authority. This concern, among others, 
ultimately led us to reduce the proposed maximum fee to $2500, which is 
slightly higher than the average attorney fee paid under the current process. 
While the potential still exists for representatives to routinely charge the 
maximum fee. we believe that. In the end. competition among 
representatives would mitigate any tendency to overcharge claimants. 

• We also are confident in claimants' ability to defend themselves against 
potential abuse. Through notices and other public information efforts on 
S S A ' s part, claimants would be well aware that they could execute 
contracts for amounts UP to the statutory cap. This would decrease the 
likelihood of a routine acceptance of contracts charging the maximum 
amount. 

• Of course, to the extent that representatives charge more than the maximum 
allowable fee, the legislative proposal retains authority for SSA to seek 
sanctions that could result in the suspension or disqualification of the 
offending representative. Claimants would have additional recourse to the 
state bar associations for disciplinary action. 

• Although a fiat dollar cap may result in a few cases in which the claimant is 
charged a relatively high percentage (or all) of his or her retroactive benefits, 
that amount could nevertheless represent oniy a small portion of the stream 
of benefits the claimant would receive over the life of his or her claim. 
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SOOAL SECURITY 
Qfiice of the Commissioner 

July 20, 1995 

The Honorable Thomas Daschle 
United States Senate 
Washington, D.C. 20510 

Dear Senator Daschle: 

This i s in response to your letter concerning the Social Security 
Administration's (SSA) proposal under "Reinventing Government I I " 
(REGO II ) to discontinue its representative fee program. As you 
know, this initiative was one of several items announced in April 
to advance the Administration's goals to streamline processes, 
improve customer service delivery and maximize cost savings. 

In developing this proposal we concluded that our continued 
involvement in the fee process is no longer an appropriate 
Federal responsibility and that claimants could be protected 
without our present level of involvement. The REGO I I 
representative fee initiative has five main objectives: to 
eliminate SSA's involvement in authorizing, withholding and 
paying fees; to retain.a statutory cap on fees; to provide 
claimants with a complaint mechanisni i f the statutory cap is 
exceeded; to pay claimants more expeditiously; and to achieve 
$80 million in cost and associated workyear savings. 

Some people have expressed concerns that eliminating the 
representative fee program could affect the ability of Social 
Security claimants to secure ccxnpetent representation from the 
private bar. However, our statistics do not indicate that our 
withdrawal from this process would substantially change 
claimants' access to legal representation. For instance, 
although the Social Security Act prohibits direct payment of fees 
to representatives who handle cases under our means-tested 
Supplemental Security Income (SSI) program, 64 percent of SSI 
claimants had representatives at the hearings level in Fiscal 
Year 1994; 72 percent of those representatives were attorneys, 
and 28 percent were non-attorneys. That compares with a 
73 percent representation rate (88 percent attorneys and 
12 percent non-attorneys) for our Title I I claimants for the same 
year. Based on this experience, we believe that claimants could 
obtain competent representation without ssA's involvement in the 
representative fee payment process. 

As you pointed out, SSA's 1988 report to Congress proposed 
substituting a two-party check for the current process of 

\ J authorizing, withholding and directly paying representatives' 
fees. The Agency's mandate at that time, however, did not 

SOOAL SECURITY ADMlNISTKATTON WASHINGTON DC 201S4 
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include the specific cost considerations we face in today's 
budget environment. To adopt the two-party check system at this 
time would not significantly decrease the administrative costs 
SSA now incurs, and would generate additional costs involved in 
start-up and conversion to a new process. We also should mention 
that in discussions following release of our 1988 report, 
concerns were expressed that a two-party check arrangement would 
invite misappropriation of funda by unscrupulous attorneys. 
Moreover, there were concerns that requiring a dual endorsement 
could potentially delay payment to the parties. 

I t i s true that the Omnibus Budget Reconciliation Act of 1990 
(OBRA 1990) did streamline the representative fee program 
somewhat, through the introduction of the fee agreement process. 
However, the primary beneficiaries of the OBRA 1990 improvements 
were the users, i.e., the representatives. There was no decrease 
in SSA's administrative burden; this process continues to require 
a significant involvement on the part of SSA in authorizing, 
withholding, and directly paying repre.sentatives' fees. 
Moreover, because the OBRA 1990 amendments added the fee 
agreement process as an alternative to, and not a replacement 
for, the existing process, SSA now operates with two distinct 
representative fee processes. Each requires separate operating 
instructions and involves case-by-case processing, much of which 
is manual. Thus, I cannot agree that the OBRA 1990 amendments 
reduced the paperwork and staff resources required by SSA. 

Our new initiative represents a fundamental shift in policy, 
which we believe fairly balances the interests of a l l concerned. 
I t removes the Agency from oversight responsibility in claimants' 
arrangements with their representatives, leaving them to contract 
freely with their representatives, as they would for any other 
service. It also provides reasonable protection for claimants by 
retaining SSA's authority to seek sanctions against 
representatives who charge more than the maximum fee. And, i t 
affords representatives and claimants an opportunity to receive 
their funds more quiukly, since funds formerly withheld for 
payment of foes would be paid to claimants along with the rest of 
their past-due benefits. Finally, i t encourages representatives, 
through the provision for a flat dollar-amount cap, to get 
involved early in the claims adjudication process, and to 
expedite the development and resolution of claims—which is one 
of the stated goals of our disability redesign plan. 
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We remain convinced that this proposal is sound and is in the 
best interest of claimants, their representatives and the 
American taxpayer. Our efforts are designed to provide the best 
possible service in the most efficient way, and we welcome your 
continued input. We would be more than happy to meet with you 
or your staff to discuss any ideas on how this proposal mioht be 
improved. 

Sincerely, 

Shirley SiT Cheater 
Commissioner 

of Social Security 

TOTRL P.08 
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SOCIAL SECURITY 
Office ol the Commiuioiiez 

July 20, 1995 

The Honorable Patricia Schroeder 
House of Representatives 
Washington, D.C. 20515 

Dear Ms. Schroeder: 

This i s in response to your letter concerning the Social Security 
Administration's (SSA) proposal under "Reinventing Government I I " 
(REGO I I ) to discontinue its representative fee program. As you 
know, this initiative was one of several items announced in April 
to advance the Administration's goals to streamline processes, 
improve customer service delivery and maximize cost savings. 

In developing this proposal we concluded that our continued 
involvement in the fee process is no longer an appropriate 
Federal responsibility and that claimanta could be protected 
without our present level of involvement. The REGO I I 
representative fee initiative has five main objectives: to 
eliminate SSA's involvement in authorizing, withholding and 
paying fees; to retain a statutory cap on fees; to provide 
claimants with a complaint mechanism if the statutory cap i s 
exceeded; to pay claimants more expeditiously; and to achieve 
$80 million in cost and associated workyear savings. 

Some people have expressed concerns that eliminating the 
representative fee program could affect the ability of Social 
Security claimants to secure competent representation from the 
private bar. However, our statistics do not indicate that our 
withdrawal from this process would substantially change 
claimants' access to legal representation. For instance, 
although the Social Security Act prohibits direct payment of fees 
to representatives who handle cases under our means-tested 
Supplemental Security Income (SSI) program, 64 percent of SSI 
claimanta had representatives at the hearings level in Fiscal 
Year 1994; 72 percent of those representatives were attorneys, 
and 28 percent were non-attorneys. That compares with a 
73 percent representation rate (88 percent attorneys and 
12 percent non-attorneys) for our Title I I claimants for the same 
year. Based on this experience, we believe that claimants could 
obtain competent representation without SSA's involvement in the 
representative fee payment process. 

As to your question regarding potential attorney-client conflict 
resolution, ssA does not intend to become involved in disputes 
between the contracting parties, nor do we view i t as an 
appropriate responsibility for this Agency. Rather, the Agency's 
role would be limited to bringing sanctions againaL 

SOCIAL SZCUIUTY ADMINISTRATION BALTMOREMD 21235-0001 
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representatives who attempt to charge claimants more than a fixed 
maximum amount specified by statute. Wc anticipate relatively 
few such cases, and therefore would not expect the costs of 
enforcement to significantly affect the savings we project. 

Our new initiative represents a fundamental shift in policy, 
which we believe fairly balances the interests of a l l concerned. 
I t removes the Agency from oversight responsibility in claimants' 
arrangements with their representatives, leaving them to contract 
freely with their representatives, as they would for any other 
services. I t also provides reasonable protection for claimants, 
by retaining SSA's authority to seek sanctions against 
representatives who charge more than the maximum fee. Moreover, 
i t affords representatives and claimants an opportunity to 
receive their funds more quickly, since funds formerly withheld 
for payment of fees would be paid to claimants along with the 
rest of their past-due benefits. Finally, i t encourages 
representatives, through the provision for a flat dollar-amount 
cap, to get involved early in the claims adjudication process, 
and to expedite the development and resolution of claims—which 
is one of the stated goals of our disability rede.«?ign plan. 

Thank you for your interest in this issup. i hope this 
information is helpful to you. 

Sincerely, 

Shirley y Chater 
Commissioner 

of Social Security 
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SOOAL SECURITY 
Office of the Commissioner 

July 20, 199!) 

The Honorable Martin Frost 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Frost; 

This i s in response to your letter concerning the Social Security 
Administration's (SSA) proposal under "Reinventing Government I I " 
(REGO I I ) to discontinue its representative fee program. As you 
know, this initiative was one of several items announced in April 
to advance the Administration's goals to streamline processes, 
improve customer service delivery and maximize cost savings. 

In developing this proposal we concluded that our continued 
involvement in the fee process is no longer an appropriate 
Federal responsibility and that claimants could be protected 
without our present level of involvement. The REGO I I 
representative fee initiative has five main objectives: to 
eliminate SSA's involvement in authorizing, withholding and 
paying fees; to retain a statutory cap on fees; to provide 
claimants with a complaint mechanism i f the statutory cap i s 
exceeded; to pay claimants more expeditiously; and to achieve 
S80 million in coat and associated workyear savings. 

Some people have expressed concerns that eliminating the 
representative fee program could affect the ability of Social 
Security claimants to secure competent representation from the 
private bar. However, our statistics do not indicate that our 
withdrawal from this process would substantially change 
claimants' access to legal representation. For instance, 
although the Social Security Act prohibits direct payment of fees 
to representatives who handle cases under our means-tested 
Supplemental Security Income (SSI) program, 64 percent of SSI 
claimants had representatives at the hearings level in Fiscal 
Year 1994; 72 percent of those representatives were attorneys, 
and 28 percent were non-attorneys. That compares with a 
73 percent representation rate (88 percent attorneys and 
12 percent non-attorneys) for our Tit;l« l i claimants for the same 
year. Based on this experience, we believe that claimants could 
obtain competent representation without SSA's involvement in the 
representative fee payment process. 

Our new initiative represents a fundamental shift in policy, 
which we believe fairly balances the Interests of a l l concerned. 
I t removes the Agency from oversight responsibility in claimants' 
arrangements with their representatives, leaving tliem to contract 
freely with their representatives, as they would for any other 
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services. I t also provides reasonable protection for claimants 
by retaining SSA's authority to seek sanctions against 
representatives who charge more than the maximum fee. Moreover, 
i t affords representatives and claimants an opportunity to 
receive their funds more quickly, since funds formerly withheld 
for payment of fees would be paid to claimants along with the 
rest of their past-due benefits. Finally, i t encourages 
representatives, through the provision for a flat dollar-amount 
cap, to get involved early in the claims adjudication process, 
and to expedite the development and resolution of claims—which 
is one of the stated goals of our disability redesign plan. 

Thank you for your interest in this i.ssue. I hope this 
information i s helpful to you. 

Sincerely, 

Shirley W. chater 
Commissioner 

of Social Security 
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Phillip A. George 
AttornByaiULW 

665 NuhvlUe Pike Phone (615) 45M680 
P.O. Box 8130 

OallAtin. TN 37066 Tdeeopler (81S) 452-6222 

April 14/ 1995 

Shirley S. Chater, Commiesioner ^ ['] 
Social Security Admlniatration ^ r 
Baltlnore, MD 21235 T 

Re: Elimination of Attorney Fee Program " Z 

Dear Me. Chater: 
cn 

1 heard your keynote addresa at the recent National Organization , 
of Social Security Claimants' Representatives (NOSSCR) conference 
in Washington, D.C, this past week, and 1 must tell you that I 
am appalled to learn that as part of its "reinventing government" 
process, the Social Security Administration (SSA) Is planning to 
eliminate the attorney fee program and direct payment to 
attorneys in Title II cases. Your failure to disclose this 
proposed change, which Z and the NOSSCR membership learned about 
only yesterday in a memo from NOSSCR's executive director (copy 
enclosed), to the persons most affected by its provisions is 
reprehensible, and is but another example of the deceptive manner 
in which SSA has presented Its reengineering proposal to Congress 
and the public. It is apparent that SSA's intention is to 
effectively deprive claimants of competent legal representation 
in disability elaimp, as thie will surely be tha effect of the 
elimination of direct payment of attorney fees. SSA is not 
reengineering. Rather, it is svatematically diBmantlinq the 
disability program established bv Congress over a half century 
ago. 

In considering the plan to eliminate direct payment of attorney 
fees in Title II cases, I direct your attention to 42 U.S.C. 
§ 406(a) (4) (A), which provides that in Title II cases, the 
secretary ehall certify any attorney fees for payment outfjof the • 
Title I I claimant's past-due benefits. To my Icnowledge, ithis 
statute has not been abrogated in the last 100 days. It would 
thus appear that any effort by SSA to eliminate direct pavment of 
sttornev's feee ie contrary to federal law. ; . 

In your September 1994 message accompanying SSA's ''Plan for a-New 
Disability Claims Process," you state that *'£t]he new design--
gives us the opportunity to develop relationships with thfe",public 
and our employees that are based on open communication, i ' 
partnership, and the belief that our customers need to be' 
provided as much information as possible about the process and 



•.May, 1 0. 1995 4:32PM OPDC (RM, 960 ALT) No, 1800 P, 5/11 

Shirley S. Chater, Commissioner 
Social Security Administration 
April 14, 1994 

the program." Ms. Chater, if you eliminate the direct pavment 
provision of attorney fees in Title II cases, you assure that" 
claimants will no longer have access to effective legal counsel. 
Many attorneys no longer accept Title XVI cases because of the 
absence of a provision for the direct payment of attorney fees. 
I myself accept such cases, but I have had numerous occasions 
when clients have failed to pay my authorized fee. Most 
attorneys who accept Title XVI cases have similar experiences. 
Virtually every claimant who receives Social Security benefits is 
destitute; virtually all owe family members and friends who have 
provided financial assistance to the claimant for months, and 
often, years; many are uneducated, or have severe mental 
impairments; and many suffer from substance addiction. Many of 
these individuals WILL NOT pay the attorney who wins their case. 
Indeed, SSA recognizes that "[mlany claimants resent having to 
pay a representative to establish entitlement to government-
sponsored benefits."^ The only assurance an attorney has of 
getting paid is the direct-payment provision. SSA itself 
recognizes the intention of the direct-payment provision: *'The 
intent of this [direct payment] procedure is to provide an 
incentive for attorneys to accept Social Security claims work in 
order to increase claimant access to attorneys." If you 
eliminate the direct-payment provision, you eliminate attorney 
representation of claimants. That is, I submit, precisely SSA's 
intention. 

SSA has long recognized the representational rights of claimants 
and has provided an administrative framework designed to ensure 
that claimants will have access to the legal community in the 
pursuit of their claims. Those are not my words, Ms. Chater, 
they are the words of SSA's own Disability Process Reengineering 
Team. SSA's proposed action, coupled with the elimination or 
substantial reduction of leqal services programs, will ensure 
that claimants will NOT have access to the legal community in the 
pursuit of their claims.instead, claimants will have to rely 
upon overworlced Congressional staff, or friends or relatives 
(virtually all of whom will know nothing about Social Security 
law); or they will have to «go it alone." Is this the WORLD-
CLASS SERVICE that SSA purports it will offer claimants under a 
redesigned disability process? 

^ ^'Plin for « N«w Disability Claim Process," (Septeznber 1994}, at p, 42. 
"Disability Pxocsss Redesign, The Proposal and Background lleport from'the 

SSA Disability Process Reengineering Team (March 1994), at p. 72. 
,J5m " A** "̂ '̂̂  • Diaability Claim Process," (September 
1594), Kt p. 42̂  
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It is difficult not to be cynical about the efforts of 
individuals intent on destroying a program that has served this 
country well for over 50 years. Yes, the program has its 
problems. Yes, there are improvementa that can be made that will 
ma)ce i t wor)c better. This is not one of them. 

Sincerely, 

Phillip A. George (J 

Copies to: 

The Honorable Bill Clinton 
The Honorable Al Gore 
The Honoreble Fred Thompson 
The Honorable Bill Frist 
The Honorable Bart Qordon 
The Honorable Bob Clement 
The Honorable Harold £. Ford 
The Honorable James Quillen 
The Honorable John J. Duncan, Jr. 
The Honorable Van Kllleary 
The Honorable John Tanner 
The Honorable Zach wamp 
The Honorable £d Bryant 

Nancy E. Shor, Executive Director (NOSSCR) 

Enclosures: 
Memorandum, dated April 11, 1995, from Nancy Shor, NOSSCR 

Executive Director, to NOSSCR members 
Text of Commissioner's Broadcast Message, dated April 10, 1995, 

entitled, ^̂ Announcement of SSA's Reinventing Government 
Phase IX (REGO II) Initiatives" (attorney fee program 
elimination announcement on page 2) 
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April 18, 1995 

Senator Max Baucus 
2817 2nd Avenue North ! 
Billings, MT 59Un 

RE; REGO (Reinventing Government) to Eliminate Withholding for Attorney's 
Fees Entitled To Social Security Cases 

Dear Senator Baucus: 

It has recently come to my attention that as part of the REGO II process under the Social 
Security Administration, it is being proposed that-provisions for withholding attorney's fees in 
Title II cases will be eliminated. I wish to express that I am adamantly opposed to this change 
as contrary to SSA's position, withholding attorney's fees and making payment for attorney's 
fees directly to the attorney are critical to Social Security's mission in providing services and 
benefits to qualified individuals. The Social Security Administration's proposal to eliminate 
withholding of attorney's fees, in actuality is a proposal to limit attorney representation in these 
cases. At present, attorney's fees are not withheld from individuals receiving SSI benefits and 
as such, the majority of attorneys will not take an SSI only claim. As such, disabled claimants 
who are entitled to receive SSI benefits, do not as they cannot obtain competent representation. 
I believe this will occur in Title II cases as well if a proposal to eliminate withholding attorney's 
fees is accepted. Unless the Administration withholds attorney's fees or issues payment for back 
benefits jointly to the claimant and his/her attorney, the attorney will not receive payment for 
his/her services. Ultimately, attorneys will no longer engage in representing Social Security 
disability clients. Thus, eliminating the attorney fee program would effectively eliminate the 
ability of Social Security claimants to obtain representation from private counsel. Claimants who 
are without representation cannot effectively pursue their claims nor realize the importance of 
filing appeals, etc. The proposal to eliminate the attorney fee program is in actuality a hidden 
program to eliminate attorney representation in Social Security disability claims and make it ea-sy 
for the Social Security Administralion to deny claims. 

401 N. sut. Strttt. Suite TOO, Box 7227. Billingf, Montana S9103-7227 
Telephone (4061 239-7796 Telecopier I406) 259^111 
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I strongly urge you not to support this provision of the Reinventing Government II effort. 

Should you have any further questions or concerns, please contact me. 

Sincerely, 

OLIVER, GRAVES, TOENNIS & GUSTAFSON, P.G. 

Ingrid Gustafson 
Attorney at Law 

IG:bjm 


