EXECUTTIVE OFFICE OF T HE PRESIDENT
29-Aug-1995 05:34pm

TO: Molly Brostrom

FROM: Melissa Y. Cook

Office of Mgmt and Budget, LRD

SUBJECT: Per your request NEC's comments on SSA Attny Fee Proposal

Please note that we have passed back to SSA on this proposal
asking them for additional analysis about the fee cap. Please
let me know if I can be of further assistance.



EXECUTTIVE OFFICE OF T HE PRESIDENT

09-Aug-1995 06:51pm

TO: Melissa Y. Cook

FROM: Ellen S. Seidman
National Economic Council

CcC: Paul R. Dimond

CC: Gene B. Sperling

CC: Elena R. Mccoy

SUBJECT: NEC objections to LRM 2193 9

oo

This LRM, proposed by the Social Security Administration, would revise the
system for payment of attorneys representing claimants in Social Securlty, SSI
and Black Lung administrative proceedings. Currently, SSA in essence runs an
administrative procedure on the legal fees, and can authorize fees that are
unlimited except that they must be "reasonable." The proposal would eliminate
the administrative procedure on the fees, and instead set a cap of $2500, which
is slightly more than the average fee paid in 1994. (The cap would be "adjusted
periodically by the Commissioner.")

While we understand the desire to eliminate what are undoubtedly costly and
time-consuming fee hearings, we don't think this is the right time or the right
solution.

First, as to timing. We are in the middle of a major budget fight in which it
is absolutely critical that all vocal members of the elderly and disabled
community support us. This bill can easily be played by some of those most
vocal members (i.e., the lawyers) as "continuation of the Reagan-Bush efforts to
use procedural methods to deprive people of their benefits.” We don't need that
now.

Second, as to the solution. A flat maximum fee is likely to generate a
situation where lawyers in the easy cases are overpaid while hard cases are not
taken by private attorneys because they cost far more than $2500 to bring to a
successful conclusion. Given what's happening to legal services resources, this
is no time to increase the burden on that system. The fact that 46% of the fees
paid in 1994 were more than $2500 suggests that the average is not a very good
cap.

Frankly, we don't have a really good alternative proposal, although at the very
least there should be some mechanism in the hard cases to petition for a fee
greater than $2500. However, the major point of our objection is that this is
not the time to take any risk of turning a part of this community against the
Administration.



We would be happy to work with SSA (or anyone else who is interested) on an
alternative proposal when the current crisis passes.

Ellen Seidman and Paul Dimond



Example of distinction between past-due benefits and retroactive benefits:

The first month of entitlement for the wage earner (HA) is 1/94;

His claim for disability benefits is effectuated (paid) on 7/95;
Monthly benefit checks begin 8/95;
The past-due benefits period is 1/94 thru 7/95

The attorney can collect fees for this period only. The attorney is not
entitled to a fee for any increase in monthly benefits for the period 8/95 and
later. :

An example of when the retroactive period and the past-due benefits period
are different would occur in several situations:

Say for example we assumed a maximum workers’ compensation offset for
the HA when we paid his claim, pending development of the actual amount.
We subsequently receive this information in 11/95 and the amount is lower
than we assumed. Therefore the HA is due an increase in his monthly
benefits from 1/94 thru 10/95. This amount would be sent to him in a
retroactive check where the retroactive period would be for 1/94 thru 10/95.
However, the attorney is only entitled to collect fees on the increase due
from 1/94 thru 7/95 (the past-due period).

Under the same scenario, suppose that HA also had auxiliaries to be entitled
on his record:

We do not develop auxiliary claims until we determine the HA is in fact
disabled. Therefore, if we effectuate the HA’s claim in 8/95 but don’t award
the auxiliary claims until 12/95, the first check to the auxiliaries would
include retroactive benefits due from 1/94 through 11/95. However, the
representative would only be entitled to fees based on the period 1/94 thru
7/95.
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June 13, 1995

Ms. Sally Katzen

Administrator, Office of Information
and Regulatory Affairs

Office of Management and Budget

Old Executive Office Building

Washington, D.C. 20503

Ms. Elaine Kamarck

Senior Policy Advisor to the
Vice President

Office of the Vice-President

Old Executive Office Building

Washington, D.C. 20501

Dear Ms. Katzen & Ms. Kamarck:

You have generously opened your doors to concerns of the disability
community about agency initiatives that may harm people with disabilities. I am
writing on behalf of the Social Security Task Force of the Consortium of Citizens
with Disabilities about a Reinventing Government (REGO II) initiative that would
seriously limit access of Social Security claimants to quality legal representation.

As part if its REGO II process, the Social Security Administration has
submitted a proposal to the Office of Management and Budget that would
eliminate SSA’s role in the determination and payment of attorneys fees in claims
arising under Title II of the Social Security Act. Under the current system,
where the claimant is represented in a successful appeal, SSA withholds a portion
of past due Title II (or Black Lung) benefits, determines an appropriate fee, and
then pays the lawyer directly, based on a statutory cap.

The system has a dual purpose: first, by providing a mechanism for
payment of fees, it creates an incentive for lawyers to take Social Security cases. ’}{
In the absence of payment by SSA, lawyers would have no capacity to collect / ;

fees because the Social Security Act prohibits transfer or assignment of Social
Security benefit payments. 42 U.S.C. §407(a). As a result, the typical \
contingent fee arrangement -- or indeed any arrangement that allows payment of
the fee from a back benefit award -- that assures low income people access to )\
counsel cannot apply to these claims.

1101 Fifreench Streert NW. Suite 1212, Washingron DC 200055002, (202)467-3730, TDD: (202)467-4232, Fax: (202)123-0409 @
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Second, the system protects claimants by assuring that they are not overcharged by
their lawyers.

We do not think the system is broken or in need of repair. There are administrative
costs to this system, of course, but the benefits in availability of attorneys and the protection
of Social Security claimants is worth the price.

Further, SSA has gone about reform in the worst possible way. The twin goals of
making lawyers available and protecting claimants could be achieved, albeit not as
satisfactorily as in the current system, through an alternative proposal that also eliminates
SSA from the fee determination business. But SSA has rejected that solution for reasons that
seem to us to exemplify the very bureaucratic ossification that the REGO II initiative was
designed to avoid.

Disability advocates proposed that if SSA wishes to replace the current system, it take
two simple steps:

1. Place a reasonable cap on fees. We suggested 25% of past-due ™\ v %}Q/?
benefits as a reasonable fee cap. e f

2. Adopt the payment system most frequently used in litigation
involving claims for money by either issuing a check to the
lawyer as escrow agent or writing a two-party check to the
lawyer and claimant.

We presented these proposals to the Social Security Administration, and explained
how the system would both simplify the process and further the goals of access to counsel
and claimant protection. In the absence of such a system, reputable lawyers will simply have
no mechanism to get paid and thus will not take the cases. Worse, SSA's proposed system is
likely to attract unscrupulous claimants’ representatives who will charge an up-front flat fee
for representation. The potential for rip-off of claimants and ensuing scandal is enormous.

Although SSA never challenged our reasoning, it has nevertheless refused to budge
from its proposal to eliminate any significant role for SSA in this process. Most disturbing,
it has given us the very bureaucratic response REGO II was supposed to eliminate. Ina
May 19 letter to me SSA said there was "no systems support for issuing a one-time-only two-
party check for retroactive benefits”, thus requiring manual, time-consuming processing. In
short, instead of proposing a rational solution to a problem, it has retreated to the notion that
the very structure of the bureaucracy prevents adoption of a rational solution.
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We thought that the very purpose of the reinvention initiative was designed to do
away with bureaucratic responses and behavior like this.

~- Finally, we believe the fee cap SSA proposes is harmful to claimants and an invitation
to abuse. The $4,500 cap will quickly become the standard fee, and for small claims will
represent a huge percentage (up to 100% in fact) of the past due benefits, compared to the
25% cap now. As representatives of people with disabilities, we seek to assure access to
competent counsel, not windfalls for lawyers. Yet that is what SSA is proposing.

[ would welcome an opportunity to meet with you about this very distressing proposal
from the Social Security Administration.

Sincerely,

2 LA

Leonard S. Rubenstein

cc: Debbie Fine
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OFFICE OF MANAGEMENT AND BUDGET
Leglslative Reference Division
Labor-Welfare-Personnel Branch

FROM: Melissa Cook PHONE: 395-3924
DATE: qégc/‘%'/ TIME:

Pages sent (including transmittal sheet): 4'/

. COMMENTS:

For our Conversatz,_
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PLEASE CALL THE PERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP.
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U. S. Department of Justice

Office of Legislative Affairs

P. 2/4

Oftice of the Assistant Artorney (eneral ' Wushiagtun, D.C. 20530

August 92, 1065

Te . Melissa Ceook, OMR
From: Velma Taylor, DOJ
pe: Social Security Adminimtration Proposed Draft Bill -

ngEliminate Representative Feo Authorization Process and
Direct Psyment of Peea to Attornays."

The Depsrtment of Justice has no ohjertions to the merits of
thie proposal. However, especially given the likely cpposition
to the merits, there are several mmbiguities in the hill and
supporting papers that ought to be ironed out.

1. The supporting documentation argues that 'retention of
an adminletrative statutory fee cap would protect claimants
against exc=epive fees and pexmit represantatives to charge up to
$§2,500, whioh is slightly bigher than the average amount of fass
SSA paid in 1984 from claimants('] past-due gocial Security
penefite. Thug. the overall amount of program funds availahle tn
representatives would be slightly higher than under the current
proccsa”" cvan though the current cap is $4,000. That conclusion
might be true, but, if so, it is aot adequately supported by the
premises set forth by ESA.

Two possibly implicit premicee fox the conclusion are 1)
that the 25% past-benefit cap on adminiestrative fees limits feesn
to lems than £2£00 in ocome cascec that would otherwise warrant
higher fees and 2) that this bill would eliminate the 25% fee cap
in cases that de not roach ceurt. The extent to which the firsat
premige is true is not stated in the supporting documentation.

Ae to the scecond, it appears that the bill would eliminate
the 25% limitation on fee awardd in administrative casse by
repealing 42 U.S.C. § 406(a) (2) (i3) (1) . However, if so, it is
puzzling that the explanation of the proposal would gqualify ite
ctatement that the "statutory limitation of 25 percant of past
due benefits” is eliminated with the phase 'on thc amount 2
fedexral court can award." Does the proposal not rlso, and
probably more significantly, eliminate thec semc cap on
administrative fee awards? The bill's explanation should address
this point.

Y70 rod 6116 PIS 2028 PASR A $6/60/80
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gven if these premises are boillh Liuwe, the accuxasy of 83A's
conclusion <hat its proposal would increase the "program funds
available to representallves” depends in part on the meaning of
ite etatement that "[i)n 1994, 54% of the fees paid were for less
than $2,500." This and siwlilar statements elsevhewe in the
papers might be yead to mean one of several different things:

1) that in 54% of the cases in which fees were awarded,
the fee award was less Lban $2,500 (the median award
wae less than that amount};

2) the mean, or arithmetical average, award was for
less than $2,5%00; or

~3) 54% of the total fees awarded wexe awarded ln casew
. in which the award was lees than $2500.

These are quite different propoeitions,' and we cannot tell
which SSA means to assert. Frobably &SR means to aseert only the
First of those propositions. But only if the gecond or third
assertion is true could it follow that the amount of fees
available to attorneys could increase despite lowering the
attorneys fees cap trom $4000 to §2500 (an¢ even then only if the
25% cap is being eliminated and had in the past held down fees
significantly).

I+ it is accurate to make the counterintuitive assertion
that, despite the lower fee cap, the bill would increase funds
avallapble to attorneys, S5A needs to do a more thorough job of
supporting that point given the likelihood that thie bill will be
oppoeed. Tt 1t 1s not accurate, 5SA would be betcter off making
the argument on the merits that this reform is justified even
though it might slightly reduce the amount of fees avzilable to
attoxrneys on averags.

2. The effective date provision of the kill is not
altogether clear. 1In general, the bill applies to any claim
wthat is initially filed on or after the sixtieth day following
cthe cdate of the enactment of this Act." However, it then goes on
to say that it also applies to "any claim for such benefits filed
before such day by a claimant who 18 not represented . . , in

1 ageume that in 11 cases the fee awards are $900, $1.600,
$2000, $200C, $2300, $2£00, $2600, S$3200, $3500, 53900, and
$§2000. If so, then it ie true that in about 54% (actually close
to 56%) of the cases the award ia for less than 52%00. ©¥ut the
average fee award is over §2500 ($2581) and only 39k of the fees
awarded were awarded in cases in which the fee award was less
than $2800.

P. 3/4
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k)

connection with such claim before such day." What is the "guch
day"? The date of enactment? Or the sixtieth day following the

date of enactment?

Y00 Py V10 rog 6rT6 ¥IS 202@  YIiCT  §6/6G/80
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"HOMAS DASCHLE
SOUTH DAKOTA

COMMITTEES

e Anited States SHenate

INDIAN AFFAINS WASHINGTON, DC 20610-4103
VETERANS® AFFAIRG

o ::?::L“:Lm. June 13, 1995

The Honorable Shirley Chater
Comrmnissioner

Social Security Administration
Altmeyer Building-6401 Security Blvd.
Baltimore, MD 21235

Dear Dr. Chater:

@o02

20 6T Avenus, §W

Surre B

£.O. Box 1536

Assmorsh. SO 57402-1616
{606) 2258823

§10 Byw SvasET

510 SouTe MamsaoTa AVENUE
P.O. Box 1274

Swour Fas. SO 57101

(006) 334=95%

TOO0 ¥aS) 1344832

I have been concerned to learn that the Social Security Administration (SSA) is considering a
proposal to eliminate the withholding of attorney’s fees in Social Security Disahility Insurance

cases (SSDI) as part of its Reinventing Government Phase II initiative. S

uch a proposal would be

ill-advised, and would severely curtal the ability of claimants to obtain legal representanon.
Because many claimants, already ill or injured, have limited education and personal resources (0

pursue these claims on their own, their abiliry to retain a lawyer to help them is extremely

unportant.

As you know, such a proposal would requise a change in statute in order to be implemented. I
would oppose such a legislative change unless you can provide me with clear evidence that it
would not affect the ability of claimants to secure qualified legal representation of their cases.

The evidence appears to point in the opposite direction. The Social Security Administrauon’s OWn

1988 study of the attorncy fee system recommended the substitution of a two-party check for the
present withholding mandate of the statute, not the elimination of the entire program. Every

attorney I havc ever had contact with on this issue, both in the private bar
programs, has indicated that the attorney fee provisions of SSDI havc faci

or from legal services
litated rcpresentation for

SSDI claimants. The lack of adequate representation for claimants in Supplemental Security
{ncome cases, for which SSA does not withhold benefits, is a good indicator of what would

happen if withholding were dropped for SSDI cases.

You would be well advised to note that this program has alceady been “‘reinvented” by Congress as

part of the Omnibus Budget Reconciliation Act of 1990. As a member of the Fin
1990, I supported this provision, which streamlined the attorney fee process i
paperwork and staff resources required by both SSA and by representauves o

ance Commuttee 1
n order to reduce the
f claimants. Ths

pracess has worked well, so there 15 now no need to completely eliminate a successful program

that has already been streamlined. With sertous reductions being proposed in th
legal services program, this would be a particularly inopportune ume to hinder th

claimants to secure other avcnues of representation.

¢ fupding for the
¢ availability of

Reinventing government does not have to mean dismantling it. I would ask that you reconsider
this proposal in light of the adverse cffects it is likely to have upon claimants for Social Secunty

bepefits.

With best wishes, [ atn
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Tuly 5, 1995

The Honorable Shirley Chater
Comnpussioner
Social Security Administration
Altmeyer Building

: 6401 Security Boulevard
Baltimore, MD 21235

Dear Shirley:

1 am writing regarding the Social Security Administration's (SSA) initiatiye undFr
Reinventing Government Phase II (REGO II) to discontinuc the approval and wrtl}holdmg of
attorneys' fees in Title Il cases. Although intended as a mechanism to achieve savings, [am

concerned thut this proposcd change could have negative effects on claimants secking
representation in administrative proceedings.

In eliminating the current payment process, individuals would have to arrange for and'
fund Social Security representation on their own. While private negotiation is standard practice
in securing other types of legal services, T am concemned that this change in procedure could ]
greatly discourage attorney representation for many claimants, in part as a resuit of the great risk
of nonpayment. As you know, this problem already exists for many Supplemental Secunty
Income (SSI) claimants.

Even more frightening, these risks would come at time of major reductions in funding
for community legal services. Community legal services are, in fact, already overburdened
trying to meet the needs of Title VI ¢laimants. It would be ncarly impossible to absorb the
population of Title I claimants needing representation.

 share your commitment to eliminating waste through streamlining and cost reduction.
It is exactly for this reason that in 1989 I sponsored legislation which directed the current system
employed by SSA for the withholding of attorneys' fees. This legislation streamlined the process

of payment and negotiation. It also worked to ensure fair treatment of both claimants and
attorneys.



uuuuuuu

It is my hope that you reconsider the elimination of SSA's withholding of attorneys' fees iy
for Title IT cases. I believe that recent legislative changes have already worked to make the '
process of negotiation and payment more efficient. 1 also ask that you reevaluate the impact

such a change would have on individuals with disabilities, those whom the program was
established to serve.

Sincerely,
David Pryor
DP/apl
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irmingham, Alabama 35209

sar Mr. Friedman:

~ Thank you for contacting me regarding the Social Security
dm1n%strat}on's (SSA) proposal to eliminate the withholding of attorney
ees 1n Social Security cases, Your interest certainly is understandable.

Under Title II Social Security cases, attorneys are enabled to
epresent clients and receive up to 25 percent of the claimant's benefits.
his has led to a greater number of claimants receiving their rightful
enefits from SSA. However, under one of Vice President Al Gore's _

inventing government proposals, the collection and distribution of claims
ould no longer be handled by SSA. Because many of these claimants may not
e able to pay for an attorney directly, this may lead to a greater number
f lawyers declining Social Security disability cases. 1 do not want to
eny deserving Americans the opportunity to retain an attorney or to their
ight to proper restitution in Social Security cases. As such, I assure
ou that T will closely examine this proposal and will keep your views
oremost in my mind.

Thank you again for expressing your views. If I may be of future
.ssistance, please do not hesitate to contact me.

Sincerely,

Richard Shelby

WCS/mch
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Mr. C. Cocper Qeraty

Gexraty & MacQueen

1110 Rose Hill Drive, 5Suite 101
Charliottesville, VA 22903

Dear Mr. Geraty:

Thank you for your letter concerning the proposed changes to
the Social Security Administration.

I agree with you that the system as it currently exists 1is
more beneficial than the proposed changes. Vice President Al
Gore’s REGO II proposal represents further extending the Federal
government into excessive rules and regulations. While I recognize
the intent of REGO II is the exact opposite, the proposal you have
brought to my attention is of concern to me.

Although REGO II can give claimants additional freedom in the
contracting of legal services, the meagure leaves the systam open
not only to nompayment of.legal fees, but also to the possibility
of increasing the number of fraudulent claims. As I see it, in
actuality this proposal may increase costs rather than save the
government scarce funds. The fee cap of $4,500 reprasents the type
of goverrment regulation which my colleagues andé I are attempting
to remove. Thease caps may be a burden to the legal profession as

well as a deterrent to quality representaticn in Title IT
disability claims.

The Clinton Administration touts a $80 million saving over
five y=ars, but it seems the revisions may cost the taxpayers in
the long run. With the possibility of lax representatiocn, and an
incresse in fraudulent claims, these measures may run counter to
the needs of Social Security claimants.

Concerning the establishment of a Federal Soclal Security
Court, I still have concerns about this idea. In a time when the
government is being downsized in order to create a more efficient,
lower costing govermment, creating more bureaucracy is not in our
interest. Fortunately, ths vice president’'s plan dces not include
this propcsal.

As of naw, these proposals have not been translated into
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Page 2

legislation, which would be the next step. It is oy understanding
that this is presently occurring. If and when these issues come
befcre me, I will certainly proceed with your thoughts in mind.

sincerely,

Thomas/J. Bliley, Jr.
of Congress

TJB] /bad
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June 21, 1395

Mr. Albext Gore

vica President of the United States
The White House

Washingten, D.C. 20500

— e it

Ht"m'jﬁgdiurvice P';:éaidant: : e : L S

I am writing regarding a proposal that the Sccial Security
Admipistration {SSA) has forwarded to the Office of Management
as part of Reinventing Governmant II (RIGO II). But, firsc I
want to commend you for all your work on tha Relnventing
Government initiative. You have worked tirelessly and
successfully sinca the beginning of your tenuxs as Vice President

to restructuze the federal government so that it ketter serves
tne American peopls.

While supportive of many of the speciflc aspects of RIGO II
the disability community has brought to my attention a propesal
by SSA that is very troubling. After careful consideration I
find I agrea with the disaktility community and must oppose the
SSA’s proposal to discontinue the process by which the Agency

authorizes, withholds, and pays fees to. attorneys whe represent
Social Security claimants.

Undar current law S$SA withholds a porticn of the retroactive
benefits payable to a successful Title II disability claimant for
direct payment to his or her attaornay. Fee amounts are also
regulatad and limitad. Current law i3 intended to prevent
claimants from being overcharged and also ensure rhat claimants

aie able to find competent and qualified counsel to represent
them.

I beliave that withholéing and direct payment of attornoey’s
f2as 19 necessary ts ensurs the availability of attorrey
representation for Title II claimants. The importance of a

machanism to assure payment of fees is demenstrated by comparing
the rates of private counsel representation in the Title II and
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73] FEDERAL 8L0G. 318 FEDERAL 5L0G,

088 MOINGS, \A 50109 DUBUQUE LA 82001
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Title XVI programs. Current law does not require withholding of
storney feas for Titla XVI claimants and, thexefore, few of
thega claimants are represented by private counsel. Fortunatsly,
Titla XVI claimants ara often able to obtain help from lagal aid
programs. But, given the funding cutbacks in these programs we
certainly should not expect that they can absorb Titla II cases
or adequately assist these clalmants.

AMmittedly, there are administrative costs asgociated with
8SA involvemant in the attorney fee process. But, instead cf
gimply withdrawing from the procesas I urge that these costs be _

g,ﬂﬁyﬁ;mgﬁgpsg_againstuthd’r""itima:e governmexnt interasts in’ emsuring " -

r 7 ovotaction ‘and the availability of counsel for claimants.

I also want you to consider all tha alternatives. It does
not appear that SSA has carefully considered alternatives that
have been proposed by the disability community. These proposals
may reduce SSA‘s administrative costs and still achieve the goals

of making lawyers available and providing protection for
claimarts.

The disabiiity ccmmunity has proposed that SSA issue a check
to the lawyer as escrow agent or write a two-party check to the
lawyer and claimant. This is similar to the system that is
already used in many litigation cases.

The goal of your reinventing goverament iniciative 1s to
make the government more rationale and responsive to the naeds of
the American pacple. In my view the proposal to eliminate SSA’s

role in the datermination and payment of attorney’s fees
conflicts with this goal.

T urge you to raject this proposal put forth by SSA and give

full conslderaticn tc alternatives put forth by the disability
community.

Sincerely,

m

Tom Eaxrkin
United States Senator
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Dr. Shirley S. Chater .
Commissioner

Social Security Administration

6401 Security Boulevard

Baltimore,, MD 21235

Dear Dr. Chater:

I have enclosed a letter I have received from Richard J.
Paul, Esq., concerning the proposal in REGO II to eliminate the
attorney fee program. Like Mr. Paul, I certainly understand the
desirability of reducing the time and effort spent by Social
- Security Administration personnel on processing attorney fees.
In addition, many disability claimants are in dire financial
Circumstances by the time their claims are approved, and I have
long objected to withholding from them much needed funds while
attorney fees are negotiated. It would seem that Mr. Paul’s
suggestion of the use of two-party checks would resolve both

objections while assuring that attorney fees are paid and
deserves consideration.

I would appreciate your reviewing this correspondence and
providing me any comments that T can share with my constituent.

If further information is needed, please don‘t hesitate to
contact me.

wWitn kindest regards, I am

Sincerely,

Ernest F. Hollings
EFH/1lsm



October 18, 1995

Mr. Larry O. Denny
4550 Belleview
Kansas City, Missouri 64111

Dear Larry:

Thank you for your letter expressing your concerns about
openings for district judges and changes in the functioning of
the Social Security Administration under Reinventing Government
Phase II.

As you know, the Vice President and I are looking at federal
agencies of all sizes in our efforts to make government work
better and cost less. My Administration examined the Social
Security Administration in this light, and subsequently raised
the issue of changing SSA’s role in authorizing and paying
attorneys’ fees.

Since then, we have consulted with many concerned groups and
individuals to determine how the proposal would affect claimants’
access to legal representation. We believe that we can reduce
the SSA's administrative burden while protecting claimants’
representational needs. The SSA is now evaluating the questions
that have been raised and is working to ensure that the implemen-
tation of such a proposal would not adversely affect claimants.

As we work to bring government in line with the needs of
today and tomorrow, we are committed to ensuring that people in
need continue to have access to the legal services they require.

I appreciate your sincerity and candor, and I’'m glad
you took the time to write. I assure you that I'll keep your
perspective in mind as we work on this issue and seek to fill
the district judge positions. You may be interested in knowing
that we hope to announce nominations for these positions soon.
Meanwhile, I have forwarded your letter to Carol Rasco at the
Domestic Policy Council so that she may know of your concerns.

Sincerely,

BC/SEM/JFB/bws (Corres. #2497886)
(10.denny.lo)

cc: Marvin Krislov
cc: w/inc Carol Rasco



LARRY O. DENNY
Attorney at Law
4550 Belleview

Kansas City, MO 64111
(816) 756-5800
(816) 756-3001 FAX

September 11, 1995

William Clinton, Esq.

President, United States of America
1600 Pennsylvania Avenue
Washington, D.C. 20500

Re:  District Court Vacancies -
Western District of Missouri

Dear President Clinton:

By October, 1992, we had two district judges go on senior status. In July, 1995, we
had one more district judge go on senior status.

Finally, this summer, one of those positions was filled. Now we have two vacancies
and no word that any candidates have been named to fill these positions.

I regularly practice before the U.S. District Court representing claimants for Social
Security Disability benefits. With the exception of one Republican district judge, we lose
virtually every case before judges appointed by Reagan/Bush. Appeal of these decisions to
the Eighth Circuit Court of Appeals is now a waste of time and paper. Whereas the
Johnson/Carter appointed judges of the Eighth Circuit reversed seventy-five percent of Social
Security cases, the Reagan/Bush team reverses less than three percent. Due process of law is
a faint memory.

Claimants for Social Security Disability benefits must win caszs before Administrative
Law Judges (ALJ’s) because unless they draw one of the few remaining "fair" district judges,
they have no chance. However, most of the ALJ’s are Republican conservatives who are
hostile to claimants. :

With the system stacked against the claimants, your appointee, Shirley Chater,
proposed in April, 1995, to eliminate the withholding of attorney’s fees for attorneys
successfully securing benefits for a Social Sccurity Disability claimant. The back pay would
be sent directly to a claimant and the attorney would hope the claimant would pay the
attorney.



William Chinton, Esq.
September 11, 1995
Page 2

Unfortunately, by the time a claimant receives his/her back pay, he/she has usually
waited two to three years without any money, and is deeply in debt and therefore, fails to pay
attorney'’s fees.

This is the current situation in SSI cases, and as a result, claimants have a great deal
of difficulty hiring an attorney.

Shirley Chater’s first proposal sbught only to eliminate the withholding of attorney’s
fees. It was a thinly veiled attempt to eliminate the representation of claimants by attorneys.

Now she has gone further in her attempt to deny claimants representation, and now
seeks to eliminate the withholding of attorney’s fees from a claimant’s back pay and to reduce
the maximum attorney fee from $4,000.00 to $2,500.00. '

This will certainly save the government money. Claimants will not be able to obtain
representation by attorneys and unrepresented claimants will be less successful in obtaining
benefits. If this is your goal, you will be successful.

This was not the situation I expected when I hosted parties for your election, gave
money and campaigned for all my clients to vote Democratic.

We need two new District Court judges immediately appointed to the Western District
of Missourl.

We need Shirley Chater to withdraw her ili-conceived change in attorney fee payments
for Social Security Disability attorneys.

Until we get these changes, 1 am requesting that your re-election committee stop
contacting me for money.

If I wanted a Republican president, 1 would have voted for Bush.
Your policies are making this liberal Democrat strongly consider a third party.
Very truly yours,

s

— / )
SRy Lo 11/
Larry O./ﬁ_d/nny 4

1.OD:kde



October 19, 1995 -
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Mr. Denver L. Thornton
410. North Jackson
El Dorado, Arkansas 71730

Dear Denver:

Thank you for your thoughtful letter. I‘m glad you took
the time to express your concerns about changes to the Social
Security Administration under Reinventing Government Phase II.

As you know, the Vice President and I are looking at
federal agencies of all sizes in our efforts to make government
work better and cost less. My Administration examined the
Social Security Administration in this vein and subsequently
raised the issue of changing the SSA’'s role in authorizing and
paying attorneys’ fees.

Since then, we have consulted with many concerned
groups and individuals to determine how the proposal would
affect claimants’ access to legal representation. We believe
that we can reduce the SSA’s administrative burden while
protecting claimants’ needs. The SSA is now evaluating the
issues that have been raised and is working to ensure that the
implementation of such a proposal would not adversely affect
claimants. ' :

As we work to bring government in line with the require-
ments of today and tomorrow, we are committed to ensuring that
people in need continue to have access to legal services.

I know this issue is important to you, and I have passed

along your letter to Carol Rasco at the Domestic Policy Council
as well. I send my best wishes.

Sincerely, _ BEEL ﬁiﬁgﬂ@ﬁ

BC/SEM/JFB/bws-emu (Corres. #2471198)
(10.thornton.dl)

cc: w/inc Carol Rasco, DPC



LAW OFFICES

DENVER L. THORNTON

EL DORADO - MALVERN

MXFHCE MANAGER
RTHA BARRIOS
puqust 18, 1995 Y&, o hoon
EL DORADO, AR 71730
F’;? . 501-862-7989
‘ 31@x 501-862-9659
The Honorable Bill Clinton : 112 E. 3rd
President of United States MALVERN. AR 72104

. . 501 - R
The White House - West Wing 1-337-7878

Washington, D.C. 20500-2000
Re: Social Security Reform - REGO II
Dear Mr. President:

The Social Security system has unfortunately become the safety net
for the defunct Workers' Compensation system in America.

I am stunned by reported recommendations of your people involving
REGO II. If half of the rumors are true, we should call it
"REAGAN II."
The Reagan Social Security revolution was brutal. However, the
people were saved by the "System", i.e., Judges and Courts. It is
rumored that some of your people are suggesting:

(1) Eliminate the Social Security Administrative Law Judges;

(2) Eliminate the Appeals Council review;

(3) Eliminate the attorney by attorney's fee cap of $2,500;
and

(4) Non-protection of attorneys' fees - DIB cases.

Even the Reagan group put the attorneys' fee cap at $3,000 and the
Congress raised it to $4,000. We still lose a lot of money by the
cap but, nevertheless, the $4,000 cap is acceptable.
Mr. President, election time is near. What do I tell the people of
South Arkansas and North Louisiana? While you may be out in the
rose garden conducting business and having tea, Sam Boyce and I
will be out in the bush, nose-to-nose with the electorate.
Let me assure you that the electorate is agile, mobile and hostile.
Please advise.
Yqur.friend,
T

////Denver

Practice Limited To Injury And Disability Cases
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Frederick §. " Rick” Spencer
7”01-1107 af .[’aw

409 Cast Jizth Jtreat Faz: 501-424-2539
Mountain Home, Arkansas 72653 elephone: 501-425-5984

September 26, 1995

President Bill Clinton
White House
Washington, DC 20500-2000

Dear President Clinton:

Enclosed you will please find an article which
highlights the problems that we are facing as attorneys. It
is similar to the article I handed you when in Washington a
few months back when you graciously allowed Denver and I to
visit with you. It highlights the problems that we are now
facing as SSA attorneys from the SSA bureaucrates yet again.

You may remember just a few years back attorney fee
legislation was passed that was supposed to get the SSA out
of the attorney-fee process. Everyone, including the SSA,
wanted the legislation.

Then, during the time I was President of N.0.S.S.C.R.,
over a year after it effectively was 1in force, the SSA
bureaucrates finally enacted regulations to enforce the
legislation. And even to this date, there has not even been
sufficient time for all attorneys to get out of practice of
filing of fee petitions so that there can be an adequate
assessment of the economic benefits of the new law.

Now the very "worse" mumblings coming out of the SSA
regulators during the drastic days when Reagan cut so many
off the SSA roles in the early 1980’s are keing suggested -
not from the Republicans, but from your Vice-President’s
staff!!

To make matters even worse, drastic reductions are
proposed which would eliminate legal aid availability to
indigent persons, and the proposed severe limits in the SSA
fee process along with the elimination of legal aid clinics
which would affectively eliminate competent attorneys from
, representing the disabled workers in our State.

———

e

As indicated above, the proposals by the Vice-
President’s Gore "Reinventing Government" Team was the worst
suggestions mentioned in the early 80’s during the Reagan
administration’s deregulation process. It is hard to



conceive that you will allow these same bureaucrates to cause
similar disasters again on a national ba51s. You were there
for the disabled workers in our State in the early 1980’s
when they "felt the blade" of the practice of wholesale
cutting off from benefits the citizens of our State without
any basis. Please don‘t allow your Vice-President to "out
republican" republicans!!!

When you were elected, I, as President of ny
organization, and many of my fellow SSA lawyers nationally,
stood for you when you were the "underdog." Your letter

recognizing and supporting our organization was read to the
organization by myself as President. Now, it appears that we
are the "underdog," and it appears to everyone else that your
administration 1s behind the push to eliminate competent

attorneys from representing dicsabled workers. I can’t
imagine this being true, and T hope that this letter brings
your attention to what is going on - hopefully benind your
back.

Please continue "to stand in the gap" and protect the
indigent and disabled from the same bureaucrats who clearly
are enjoying a "feeding frenzy" at the expense of
constitutional guarantees to the citizens of our State of the
right to competent attorneys to represent them in the
complexities of their SSA cases. This does not even consider
the failure of these bureaucrates to realize that this
impinges on these persons’ right to freedom of contract and
is yet another regulation intended to help the SSA "have

their way" with the citizens of Arkansas who are legitimately
disabled.

Thanking you in advance for your assists

ce 1in this
matter, I remailn,

Sincerely

Freder "Rick" Sp
FSS:1c

Enclosure

¢;¢ﬂ62/ ~
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n=and"te thin out the SSA's rolls.’
The attorneya are ‘calling the" proposal
the; strongqsg attack on'’clafmants’ rlghts
; rilncaﬂhuﬂe admlnlstrauqns non-*
acquiescencd’; poficy of fgnoring court. °
preeedents in determlnlng Social Securi-

Q\

s ﬁ{‘ﬂemo 4 prevent:

ving proper Tepresen-
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beneﬂts n
Slnco o 1960s the SSA
has withheld 25 percent of a
successful claimant’s past-due
- benefits to be applied to the
attorney’s contingency fee,
which is subject to the agen-
cy's approval. 1t did so be-
cause by the time clatms hdve
been processed, clients often
_are deeply in debt, and law-
“yers are last on their list of
creditors. Because the fee-pe-
tition process is costly, in 1991
“the agency Instituted a system
‘under which the attorney and
client agree to.an automatic
.. fee capped at $4,000 or no more than 25
percent of back beneﬂrs whichever is

1.« less.

Qn April 10, the SSA announced that,
as part of Vice President Al Gore's REGO
11, or Reinventing Government, Phase II,
- it would seek to end its practice of with-
holdlng the fee. The commissioner said
that “{c]laimants, if they choose, will con-
tract for Social Security representaﬁon
as they do for any other legal service.” In
May the agency proposed to cap the fees
at $2,500, the only oversight it would ex-

[« ercise. According to, SSA spokesman
- Philip A. Gambino, moving the proposal
on to the Office of Management and Bud-
get has been stalled because of a dis-

- agreement within the administration’

. about whether that cap is too low.

Mr. Gambino said that.the issue may
be resolved as early as this month and
that the SSA would work with the OMB to
draft a bill for either fiscal year 1996 or
1997. Both sides in the debate agree that
the legislation will be controversial in
Congress.

Pruning Claims?

Lawyers say the change will make it
virtually impossible to continue repre-
senting disabled claimants. They believe
‘the administration wants to cut them out
of the picture.and cut down the ranks of

- recipients. The lawyers are victims of

~ their own success in making law and ex-
- panding opportunities for claimants dur-

ing the past decade, they say.
“It’s a total attack on the legal profes-
sion,” said Victor Fusco, of Woodbury,

Usefuk Victor Fusco
says he helps weed
out frivolous claims.

N.Y's Sdlalne. Fusco, Bnn-
.. denstein & Rada P.C.'"And- 1t

doesn't come from the Repub-

licans. It comes from the.Deg
ll mocrats trying to ‘out-Repuby

lcan’ v.honepublicun.' Ry

©  In fiscal 1993, 'the
agency decided 2.5 million
claims. The legal prwﬂeo_-ls
low-paying but high-vel i,
and it Is not unusual for a law
office to take several hundred
Cases per year. .

The SSA's Mr. Gambino

said the agency has decided
that brokering attorney |
which costs $26 million.
year to administer, is not part of its mis-
sion. He also said a cap as low as $2,500 |
will not be unfair because plans are un-
der way to streamline the process so it
doesn't take as long: “We disagree that
attorneys won't represent these clients.
And for those that won't, then they'll get
other kinds of representatives.”

Proposals Rejocted

In its proposal, the administradon
points out that lawyers are willing to
take Supplemental Security Income cas-
es—most involving the indigent dis-
abled—for which the agency does not
withhold fees. Lawyers said they do so
because many states have their own
withholding mechanisms for those -

Scheine Fusco's Mr. Fusco, whose firm
has seven lawyers representing claim-
ants, predicted that the change will force
the SSA to hire more screeners—a func-
tion, he said, the lawyers now serve.

“They look at us as adversaries, but
[my office interviews] 100 people a
month and maybe takes 30,” he said.
“People don't understand the eligibility
and earning requirements.”

Nancy G. Shor, executive director of
the 3,000-member National Organiza-
tion of Social Security Claimants’ Repre-
sentatives, based in Midland Park, N.J.,
said her group bad proposed that the a.d-,_
ministration charge the lawyers a fee for
the withholding service or issue checks
in both the clients’ and the attorneys’
names—as in contingency arrangements
in torts. She said the agency rejected
those proposals. —THOM WEIDLICH



Frederick §. " Rick” Spencer
]Ilormy al .[:np

409 Eaet Jizth Jireet
Mountain Fome, Arkansas 72653

September 28, 1995

President Bill Clinton

The White House

1600 Pennsylvania Ave. NW
Washington, DC 20500-2000

Dear President Clinton:

Fax: 5014242539
Yelephone: 501-425-6984

Enclosed you will please find material regarding the

proposed elimination of the Social Security

Disability

Attorney Fee Program which I am sending for your information

and review. Please do your best to reign in this

horrible

move to change the 1laws just enacted regarding attorney’s

fees just a few years back.

Thanking you in advance for your assistance in this

matter, I remain,

Sincerely,

FrederickK™sS.

FSS:csw
Enclosures

"Rick" Spencer
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CHRIS A. CORNAGHIE
ATTORNEY AT LAW

1843 MADISON TELEPHONE
MEMPHIS. TENNESEEE 38104 1901) 726-5541
’ FACSIMILE

(9011 726-6642

September 18, 1995

Nancy G. Shor
Executive Director
NOSSCR
6 Prospect Street
~ Midland Park, New Jersey 07432

Dear Ms. Shor: .

Please find enclosed the resolution passed by the Federal Bar
Asssociation on Saturday, September 16, 1995.

Very truly yours,

D0 0. p.

Chris A. Cornaghie;

CAC:cab .
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Resolution in Opposition to Proposed Elimination
of Social Security Disability Attorney Fee Program

Ref. Item 11, TAB F
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THE FEDFERAL BAR ASSOCIATION
Resolution 95-
OPPOSITION TO PROPOSED ELIMINATION OF SOCLAL
SECURITY DISABILITY ATTORNEY FEE PROGRAM

\WWHEREAS, the Social Security Administration is required by law to administer an attomey fee
program as part of its disability benefits system, and

WHEREAS. the $SA has proposed the termination of the attomey fe¢ program as pant of the
Administration's Reinventing Government effort, and

WHEREAS, the attomey fee program has proved to be effective in insuring that disabled
workers receive the benefits they are entitled to under the Social Security Act. and

WHEREAS, without the artorey fee program most claimants will be without competent
assistance in pursuing their rights.

NO\ THEREFORE BE IT RESOLVED. that the Federal Bar Association opposes the
elimination of the attorney tee program: and

BE IT FURTHER RESOLVED. that the president of the Federal Bar Association is authorized
and directed to conumunicate copies of this resohition to the Conunissioner of Social

Security and to the chaimmen of the Senate Finance and House Ways and Means

Committees. '

Report of Senior Lawyers Diviston on Proposed Ehnnnation of
Soctal Secunty Disabihty Attomey Fee Program

.04



Under a provision of the Social Security Act (42 U.S.C. sev. 406). the Social Sccuri't.\' N
Adniinistration approves the fee that may be charged by an attomey to represent a disability

claimant in administrative proceedings. and withholds 25° of the claimant’s award for direct
patment in the atarney

L Aprll 19935, the $8.4 proposed 10 etlininate ihe {ee provess Lecause. {tsays, under the C‘.!x_uon
Administration's Reinventing Government program, the process is not a function that is critical to
the agency's ission. And in lieu of the statutory limit of 25°0 of awards of disability benefits. 1t
proposed a fee cap of $4.500 (since revised to $2.500) for legal services.

Representatives of disability claimants have proposed as an altemative that if the-process must.Q?
elitninated for cost-cutting reasons. it should be replaced by the issuance of 2 back award check
pavable jointly to the attomey and cli¢ent. or. at least. the check should be madepayvablé tothe—
attomey in trust for the claimant. SSA rejected these alternatives on the ground that "systems and
operational modifications would be so expensive that SSA would realize none of the savings the
initiative is designed to produce.” )

As Professor Robert E. Rains has explained in the August 1995 issue of The Federal Lawyer. if
enacted. the $S.A proposal would effectively preclude most disabled workers from obtaining legal
representation when SSA denies their merttorious claims. most claimants have been out of work for
a considerable period of time before their claims rise to the ALJ hearing level. and cannot aﬂ'_ord 1o
deposit a reasonable retainer for fegal services. leaving them without professional assistance n a
complicated process.

The Senior Lawyers Division urges the National Couneil to approve the attached resolution
opposing the elimination of the fee process.

SEP-18-95 MON_10:43 PM LAW-OFFICES 901 T726+6642 P.©OS



NATIONAL ORGANIZATION OF

SOCIAL SECURITY CLAIMANTS' REPRESENTATIVES
(NOSSCR)
6 PROSPECT STREET
MIDLAND PARK, NEW JERSEY 07432

NANCY G. SHOR
EXECUTIVE DRECTOR

FAX:

BARBARA R. SILVERSTONE

STAFF ATIORNEY

Septemnber 11, 1595

RE: REGO II Initiative
Social Security Administration
"Eliminate Attorneys Fee Program”

Last month, the Social Security Administration presented to the Office of
Management and Budget a package of initiatives as part of the
Administration's "Re-inventing Government" efforts. One item in the
package is captioned, “Eliminate Attorneys Fee Program.” This proposal
would effectively end the ability of Social Security claimants to obtain
representation from private counsel, at a time when funding for legal
services programs will likely prohibit those programs from representing any
Social Security and SSI claimants. Under SSA’s proposal, it will be easy for the
agency to deny claims of unrepresented claimants. The net result is that
disabled claimants who are entitled to receive disability benefits never will.

The REGO II proposal is an abdication of SSA's responsibility towards
claimants who choose to be represented. First, it sets $2,500 as a maximum fee.
Currently, $2,500 is the average fee. How has the agency determined that fees
are excessive and should be cut in half? Because there have been so few
claimant complaints about fees over the past several years, and because the
current system already has a complaint mechanism in place to address them,

~ we assume that the agency envisions that cutting the amount of fees in half

will drive highly competent attorneys out of this practice. Unfortunately for
claimants, they are quite right. Second, the proposal eliminates the current
statutorily-mandated direct payment of fees to attorneys, claiming that
administrative costs are excessive. The agency asserts that this will leave
claimants in the same position as other consumers of legal services. This,
however, is not true. In comparable areas of contingency fee representation
(such as worker's compensation and personal injury cases), there is a joint
check to assure payment of the legal fee. Note that our recommendation to
defray these administrative expenses through the imposition of a "user fee”
has been rejected by SSA, leaving us to conclude that the real rationale for
this proposal is to drive competent attorneys from this program.

(201) 444-1415
(800) 431-26804
(201) 444-1823
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The present attorney fee program, which has most recently greatly
streamlined the process since 1989, works very well in preserving access to
representation while protecting claimants from being overcharged. Yet we
understand that in the current cost-cutting climate, every bureaucratic
program is being scrutinized. If a Congressional decision is made to change
the present law, we offer a proposal which achieves the twin goals of
preserving claimants' access to private representation while virtually
eliminating administrative costs.

First, the fee should be no more than 25% of past-due benefits, not a flat fee of
any amount. This follows the standar(f model in comparable legal
contingency fee matters, where attorney fees are routinely and widely-known
to the public to be a percentage of the claimant's recovery. It is a smaller
percentage than the one-third typical in other types of disability claims. Our
proposal comports with the REGO II statement, "Claimants, if they choose,
would contract for Social Security representation as they do for any other legal
service." Claimants can understand ‘at the beginning of representation that
the fee will be no more than one-quarter of the amount that they receive.
They understand that for every dollar their attorney receives, they will
receive at least three. Our proposal has no administrative cost because the
process requires the-attorney-to-make-the calculation.

Second, we believe that a direct payment mechanism is crucial to the
continued ability of claimants to obtain private representation. The process in
comparable legal cases, including worker's compensation and personal
injury, provides for the issuance of a check, paid jointly to client and attorney,
sent to the attorney. The payment mechanism is vital; whether it is
accomplished through an electronic transfer directly to the attorney's escrow
account, or directly in the appropriate amounts to the claimant’s account and
the attorney's account, or sent as a joint check to the attorney is a decision to
be made on the basis of the least administrative cost. The Social Security
Administration's own 1988 study of the attorney fee program recommended
the substitution of a two-party check for the present withholding mandate of
the statute. If it were deemed necessary, we could accept the imposition of a
$20 charge per case to cover the administrative costs of administering a direct
payment mechanism; please note that in 1990, the HHS Office of the Inspector
General recommended just such a "user fee."

In sum, we believe that SSA has not made a case for an overhaul of the
attorney fee system. If there is to be a change, however, our recommendation
is the appropriate alternative. It ensures that the right to representation for
Social Security claimants is not hollow, but is realistic and meaningful. For
most claimants, their Social Security claim is the single most important legal
event in their lives. It is not surprising that many claimants will choose, at
some point in the process, to have a lawyer. How ironic they would find it if
the very agency against whom they are fighting for their benefits is the same
agency which erects an obstacle to their obtaining representation for that fight.

NATIONAL ORGANIZATION OF SOCIAL SECURITY CLAIMANTS' REPRESENTATIVES
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THE SENATE
STATE OF ARKANSAS

May 10, 1995

Ms. Carol Rasco

Assistant to the President for
Domestic Policy

The White House

Washington, D.C. 20500

Dear Carol:

First of all, I want to offer belated thanks for the role you
played in setting up the December meeting in Washington on

telemedicine. I know that your schedule prevented you from
attending, but I hope your staff reported to you that it was a very
enlightening session. As a result of the stimulus provided,

Arkansas was able to pass an Act in the recent legislative session
to create a standing legislative committee on telecommunications
and telemedicine, a Governor’s Advisory Board on the subject, and
set aside up to $5 million funding to help move Arkansas ahead on
this issue. We have had interested people from all over the
country call to see what Arkansas was doing on telemedicine, and I
feel confident that we will develop as, perhaps, a leading state on
that issue. Hopefully, Arkansas and the rest of the states as
well, will be able to develop a meaningful federal/state
partnership on this issue.

We are currently writing a business plan for Arkansas on delivery
of the health care model. It has already been conservatively
estimated that we will be able to bring about a $500,000 saving in
health care costs. Apnroximately 25% of that will be in Medicaid
alone. Obviously, this is where the country needs to be headed in
reform of Medicaid and Medicare. Hopefully, a bipartisan multi-
level initiative will evolve in that regard.

I did not intend for the subject of this letter to be about
telemedicine. However, I could not pass up the opportunity to pass
along some information on that subject. Actually, I wanted to
point out a proposed change in Social Security disability which I
feel has potential for a dramatic adverse effect upon claimants.
I recall when you and I had worked together in 1983 on the reform
of the state office of disability determination services. I know
that your heart’s in the right place on this issue. Also,

I am assuming that you may not be aware of the proposed change or
its potentially adverse effect.

THE ARMANSAS SENATE . STATE CATITOLU . LITTLE ROCK ARKANSAS 7220y . TELEPHQNE (30]1 AR2.&107



The Social Security Administration has proposed an initiative
jdentified as REGO II. Simply stated, the initiative terminates
the practice of Social Security Administration’s withholding of
attorneys’ fees from the retroactive benefits due to individual
claimants.

The stated purpose of the proposed change is to curtail the cost of
administration involved in withholding and distribution of the
attorneys’ fees. However, I would suggest that the projections of
any anticipated savings should be carefully scrutinized. The
initiative further provides that the agency would create a process
to provide relief to aggrieved claimants. I am not sure what that
means, however, it would appear to create the need for additional
bureaucratic support, which is simply unnecessary.

I am yet to be convinced that the incremental cost of withholding
and distribution of approved attorneys’ fees 1is that dgreat.
Information I’ve seen had estimated the cost at $20 million the

last fiscal year. However, it is my understanding that the
personnel involved in the agreement fee arrangement system are
otherwise involved in the claims administration process. I would

be surprised to see any meaningful reduction in workforce if the
fee agreement system is abolished. In the event that some change
in the fee arrangement system is inevitable, I would suggest simply?%
converting to a system of checks jointly issued to the claimant and !’
the client. There should be no additional administrative cost to
converting to that system, and perhaps there could be somne
administrative savings. Some might suggest that that system could
be subject to abuse by attorneys charging more than the allowed
fee, however, that could be overcome by a jointly executed
affidavit as to the disposition of funds. I would further suggest
that that should be one of the stringent criminal penalties for any
attorneys found guilty of abusing the process.

One might expect the opposition to the proposed initiative to come
from attorneys who merely want to protect their attorneys’ fees.
However, that is not what precipitates this letter. Presently, the
vast majority of attorneys do not handle Social Security cases.
The primary reason is the fees are usually not high and it takes an
exceptionally long period of time to collect a fee in a case that
is eventually successful. I have no doubt that the failure to
withhold attorneys’ fees from retroactive benefits will drive many
more attorneys out of the process. However, it 1is not the
attorneys that I’m concerned about, it is the claimants. Over the
years I have witnessed the outcomes of multiple Social Security
cases. There is a distinct differential in the number of cases
that are ultimately successful when the claimant is represented by
competent legal counsel. Any regulatory change that has a chilling
effect on obtaining competent counsel for these people who are
already not able to help themselves would be a travesty.

In conclusion, I would simply make two points:

First of all, Social Security practice is not an adversarial



I have observed no instances where attorneys were able

0Cess - . . ' :
gﬁggugh their persuasive skills to obtain benefits to undeserving
claimants. On the other hand, the collection and presentation of

evidence in support of a claim is a meticulous task which often is

not adequately handled without legal representation.

secondly, the attorneys’ fees are not paid from tax dollars or the
Social Security Trust Fund. They are paid out of claimants’

‘retroactive benefits. If the claimants are willing to have that

amount withheld for adequate 1legal representation, why should
government interfere?

I would appreciate the opportunity to express myself on this issue.
I look forward to continuing to work with you on this and other
matters during President Clinton’s second term. Keep up the good
work. In the meantime, with kindest regards,

Yours very truly,

lors

“All Gordon

AG/mj
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NQTE TO BRIAN COYNE

Subject: REGC II Législative Proposal to Eliminate

Representative’s Fee Program--Response to
lLeonard Rubenstein’s Letter--REPLY

As you requested, attached is a summary of points for the

White House's use in responding to Mr. Rubenstein’s letter.
I apologize for the delay in getting this to you; several
intervening events (briefings, OGC clearances,
our releasing it before now.

Please call me or Darlynda Bogle if you have guestions or need
further assistance.
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REGO !l INITIATIVE TO ELIMINATE REPRESENTATIVE’S FEE PROGRAM:

INFORMATION FOR REPLY TO LEONARD RUBENSTEIN

DESCRIPTION AND RATIONALE:

This REGO |l initiative was one of saveral approved by the White House in
April, to advance the Administration’s goal to reinvent the federal
government by streamlining processes, Improving customer service delivery
and maximizing cost savings.

In examining all of our operations under the REGO il mandate, we

concluded that our continued involvement in the representative’s fee process
is not sustainable. Interceding in claimants’ arrangements with their
representatives is simply not an appropriate Agency function. Instead, we
must focus our increasingly scarce resources on more critical operations,
such as improving our disability claims process, in furtherance of the
Agency’s mission and obligation to the American public.

The REGO Il representative’s fes initiative has four main objectives: to
impose a statutory cap on fees; to eliminate SSA’s involvement in
authorizing, withholding and paying fees; to provide claimants with a
complaint mechanism if the statutory cap is exceeded; and to save $80
million in administrative costs.

RESPONSES TO SPECIFIC POINTS RAISED BY MR. RUBENSTEIN :

EFFECT ON CLAIMANT ACCESS TO LEGAL REPRESENTATION

We recognize the important role that the representative community has
played in assisting Social Security claimants through the adjudication of
their claims and appeals. We hope and expect that this role will continue as
we implement improvements under REGO Il as well as our redesigned
disability process.

While we cannot predict with certainty how the private bar will respond to
this proposal, our statistics do not indicate that eliminating the attorney’s fee
payment process would substantially change claimants’ access to legal
representation. For instance, although the Act prohibits direct payment of
fees to representatives who handle cases under our means-tested
Supplemental Security Income (SSI) program, 64% of SSI claimants had
representatives at the hearings level in Fiscal Year (FY) 1994; 72% of those
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representatives were attorneys. That compares with a 73% representation
/  rate, (88% of whom wereattorneys) for our Title |l claimants for the same
year.

» Furthermore, although the Act prohibits direct payment of fees to non-
attorney representatives under either Title Il or Title XVI. these
representatives are accepting Title ll cases. Accordingly. we believe that
most claimants could obtain competent representation without SSA’s
involvement in the attorney’s fee payment process.

= We should point out that the higher representation rates for Title Il claimants
are not driven solely by the provision for direct payment of fees. Title Il
claimants, as a group, are far more likely than SSI claimants to have
economic resources that would make them attractive clients, regardless of
SSA'’s role in the fea approval process. They are more likely to have assets,
to have had a connection to the work force, and to be concerned about the
adverse consequences to their credit ratings that would stem from a failure
to pay any fee owed to an attorney.

u ALTERNATIVES PROPOSED BY ADVOCATES

n We looked at the two proposals suggested by the disability advocates, l.e.,
a percentage-based fee calculation formula and a two-party check payment
mechanism. After careful consideration, we concluded that both options
presented cost and operational concerns that would have kept SSA In the
fee business at some level, and our projected savings would not be
achieved.

» The difficulties involved with retalning a percentage-based formula far
outweigh any advantages it might offer.

= First, retaining such a formula would maintain SSA involvement at a
relatively high level. Specifically, to accommodate a percentage-based
formula, SSA would have to continue to calculate a percentage of the
retroactive benefits chack in every case, and notify the claimant and
representative of the amount. In many cases, the initial calculation of
retroactive benefits is merely an estimate, which must subsequently be
adjustad to account for such factors as auxiliaries’ benefits and workers’
compensation offset. In these circumstances, claimants may receive
additional money in a subsequent payment or series of payments. Under
the current representative’s fee process, attorneys also may receive
additional fees out of the adjusted retroactive benefits. If we were to
retain a percentage-based formula, we could expect continued Agency
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involvement in addressing inquirias from attorneys concerning their potential
entitlement to portions of any adjusted, additional benefits awarded to the
claimant. :

L In addition, a percentage-based formula would provide no incentive for
representatives to accept cases in which a favorable decision would yleld
little or no retroactive benefits. Under the current fee process, a
representative s required to petition the Agency for a fee in such cases as
continuing disability reviews and workers’ compensation matters. On the

/ other hand, our proposal allows representatives to cantract direcity with the
claimants for fees in these cases, without seeking prior permission from the
Agency.

. Finally, we expect that our redesigned process will be simpler for claimants
and/or their representatives to navigate, and also will produce quicker
decisions. Under the current fee agreement program, this improved disability
process could produce smaller past-due benefits awards, which in turn
would reduce the average representative’s fee. Our proposed flat-fee
compensation system, therefore, comports with the improvements
anticipated from our redesigned disability process and would not adversely
affect attorneys.

] We also considered the concept of a two party check; but it, too, presented
obstacles that are not surmountable within the context of the REGO II
mandate. In the first instance, It directly contravenes another of SSA’s
REGO Il goals, i.e., to pay all benefits through direct electronic deposit. That
initiative is part of a larger, Government-wide legislative effort (the
Electronic Funds Transfer Expansion Act of 1995}, designed to move to an
all-electronic payment environment by the end of Fiscal Year 1999.

» Moreover, for cases in which the first check is equal to or less than the
amount that the representatives have charged, we could expect those
representatives to raise questions concerning their potential entitlement to
funds from subsequent benefits payments. In addressing these concerns,
we would retain significant involvement in the fee process, which, as we
have stated, is not an appropriate Agency function.

] Furthermore, the systems and operations impact of providing a two-party
chack would be significant. It Is unlikely that the process could be fully
automated; the portions of the process that would require manual
processing would have a significant impact on our staff and other resources.
Most significantly, in the context of REGO (I, a two-party check system
would seriously threaten our ability to achieve our projected administrative
savings of $80 million and to redirect from 1,600 to 1,800 workyears to our
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priority workloads.

n Finally, it should be noted that when SSA proposed a two-party check
mechanism in its 1988 Report to Congress, certain Members expressed
concern, which is recorded in the Congressional Record, that such a policy
would invite misappropriation of claimants’ funds by some attorneys, and
require a new and ongoing supervisory role for SSA to ensure funds were

_correctly disbursed. Members also worried that a two-party check system
could lead to delays in payment, since each party would be required to be
present in order to endorse and negotiate the check.

u PROTECTING CLAIMANTS AGAINST POTENTIAL ABUSE

[ We acknowledge that a flat maximum fee approach will allow
representatives greater latitude to charge and collect what the market will
bear, and that fees in some cases may be more than SSA would authorize
under its current statutory authority. This concern, among others,
ultimately led us to reduce the proposed maximum fee to $2500, which is
slightly higher than the average attorney fee paid under the current process.
While the potential still exists for representatives to routinely charge the
maximum fee, we balieve that, In the end. competition among
representatives would mitigate any tendency to overcharge claimants.

» We also are confident in claimants’ ability to defend themselves against
potential abuse. Through notices and other public information efforts on
SSA’s part, claimants would be well aware that they could execute
contracts for amounts up to the statutory cap. This would decrease the
likelihood of a routine acceptance of contracts charging the maximum
amount.

« Of course, to the extent that representatives charge more than the maximum
allowable fee, the legislative proposal retains authority for SSA to seek
sanctions that could result in the suspension or disqualification of the
offending representative. Claimants would have additional recourse to the
state bar associations for disciplinary action.

» Although a flat dollar cap may result in a few cases in which the claimant is
charged a relatively high percentage (or all) of his or her retroactive benefits,
that amount could nevertheless represent only a small portion of the stream
of benefits the claimant would receive over the life of his or her claim.
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SOCIAL SECURITY gmk

Qffice of the Commissioner

July 20, 1995

The Honorable Thomas Daschle
United States Senate
Washington, D.C. 20510

Dear Senator Daschle:

This is in response to your letter concerning the Soc¢ial Security
Administration's (SSA) proposal under "Reinventing Government II"
(REGO II) to discontinue its representative fee program. As you
know, this initiative was one of several items announced in April
to advance the Administration's goals to streamline processes,
improve customer service delivery and maximize cost savings.

In developing this proposal we concluded that our continued
involvement in the fee process is no longer an appropriate
Federal responsibility and that claimants could be protected
without our present level of involvement. The REGO II
represantative fee initiarive has five main objectives: to
eliminate SSA's involvement in authorizing, withholding and
paying fees; to retain a statutory cap on fees; to provide
claimants with a complaint mechanism Lf the statutory cap is
exceeded:; to pay claimants more expeditiously; and to achieve
$80 million in cost and associlated workyear savings.

Some people have expressed concerns that climinating the
representative fee program could affect the ability of Social
Security claimants to secure competent representation from the
private bar. However, our sratistics do not indicate that our
withdrawal from this process would substantially change
claimants' access to legal representation. For instance,
although the Social Security Act prohibits direct payment of fees
to representatives who handle cases under our means-tested
Supplemental Security Income (SSI) program, 64 percent of SSI
claimants had representarives at the hearings level in Fiscal
Year 1994: 72 percent of those representatives were attorneys,
and .28 percent were non-attorneys. That compares with a

73 percent representation rate (88 percent attorneys and

12 percent non-attorneys) for our Title II claimants for the same
year. Based on this experience, we believe that claimants could
obtain competent representation without SSA'e involvement in the
representative fee payment process.

As you pointed out, SSA's 1988 report to Congress proposed
substituting a two-party check for the current process of
authorizing, withhclding and directly paying representatives’
fees. The Agency's mandatc at that time, however, did not

SOCAL SECURITY ADMINISTRATION WASHINGTON DC 10154
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include the specific cost considerations we face in today's \%
budget environment. To adopt the two-party check system at this
time would not significantly decrease the administrative costs

SSA now incurs, and would generate additional costs inveolved in
start-up and conversion to a new process. We also should mention
that in discussions following release of our 1988 report,

concerns were expressed that a two-party check arrangement would
invite misappropriation of funds by unscrupulous attorneys.
Moreover, there were concerns that requiring a dual endorsement
could potentially delay payment to the parties.

It is true that the Omnibus Budget Reconciliation Act of 1990
(OBRA 1990) did streamline the representative fee program
somewhat, through the introduction of the fee agreement process.
However, the primary beneficiaries of the OBRA 1990 improvements
were the users, i.e., the representatives. There was no decrease
in SSA's administrative burden; this process continues to require
a significant involvement on the part of SSA in authorizing,
withholding, and directly paging representatives' fees.

Moreover, because the OBRA 1990 amendments added the fee
agreement process as an alternative to, and not a replacement
for, the existing process, SSA now operates with two distinct
representative fee processes. Each requires separate operating
instructions and involves case-by-case processing, much of which
is manual. Thus, I cannot agree that the OBRA 1990 amendments
reduced the paperwork and staff resources required by SSA.

Our new initiative represents a fundamental shift in policy,
which we believe fairly balances the interests of all concerned.
It removes the Agency from oversight responsibility in claimants’
arrangements with their representatives, lcaving them to contract
freely with their representatives, as they would for any other
service. It also provides reasonable protection for claimants by
retaining SSA's authority to seek sanctions against
representatives who charge more than the maximum fee. And, it
affords representatives and claimants an opportunity to receive
their funds more quickly, since funds formerly withheld for
payment of fececs would be paid to claimants along with the rest of
their past-due benefits. Finally, it encourages representatives,
through the provision for a flat dollar-amount cap, to get
involved early in the claims adjudication process, and to
expedite the development and resolution of claims--which is one
of the stated goals of our disability redesign plan.



JUL-19-85 18:37 FROM: OC/WASHINGTON ID: 20248271065 o _PAGE

7~ DT

(

We remain convinced that this proposal is sound and is in the
best interest of claimants, their representatives and the
American taxpayer. Our efforts are designed to provide the best
posslble gervice in the most efficient way, and we welcome your
continued input. We would be more than happy to meet with you
or your staff to discuss any ideas on how this proposal might be
improved.

Sincerely,

o/ Chater
Commissidner
of Social Security

TOTAL P.@8
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SOCIAL SECURITY

Office of the Commissione:

July 20, 1995

The Honorable Patricia Schroeder
House of Represgentatives
Washington, D.C. 20515

Dear Ms. Schroeder:

This 1s in response to your letter concerning the Social Security
Administration's (SSA) proposal under "Rcinventing Government II"
(REGO II) to discontinue its representative fee program. As you
know, this initiative was one of several items announced in April
to advance the Administration's goals to streamline processes,
improve customer service delivery and maximize cost savings.

In developing this proposal we concluded that our continued
involvement 1n the fee process is no longer an appropriate
Federal responsibility and that claimants could be protected
without our present level of involvement. The REGO II
representative fee initlative has five main objectives: to
eliminate SSA's involvement in authorizing, withholding and
paying fees; to retain a statutory cap on fees; to provide
claimants with a complaint mechanism if the statutory cap is
exceeded; to pay claimants more expeditiously; and to achieve
$80 million in cost and associated workyear savingas.

Some people have expressed concerns that eliminating the
representative fee program could affect the ability of Social
Security claimants to secure competent representation from the
private bar. However, our statistics do not indicate that our
withdrawal from this process would substantially change
claimants' access to legal representation. For instance,
although the Sccial Security Act prohibits direct payment of fees
to representatives who handle cases under our meansg-tested
Supplemental Security Income (SSI) program, 64 percent of SSI
claimants had representatives at the hearings level in Fiscal
Year 1394; 72 percent of those representatives were attorneys,
and 28 percent were non-attorneys. That compares with a

73 percent representation rate (88 percent attorncys and

12 percent non-attorneys) for our Title II claimants for the same
year. Based on this experience, we believe that claimants could
obtain competent representation without SSA’'s involvement in the
representative fee payment process.

As to your question regarding potential attorney-client conflict
resolution, SSA does not intend to become inveolved in disputes
between the contracting parties, nor do we view it as an
appropriate responsibility for this Agency. Rather, the Agency's
role would be limited to bringing sanctions against

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001
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representatives who attempt to charge claimants more than a fixed
maximum amount specified by statute. We anticipate relatively
few such cases, and therefore would not expect the costs of
enforcement to significantly affect the savings we project.

Our new initiative represents a fundamental shift in policy,
which we believe fairly balances the interests of all concerned.
It removes the Agency from oversight responsibility in claimants'
arrangements with their representatives, leaving them to contract
freely with their representatives, as they would for any other
services. It also provides reasonable protection for claimants,
by retaining SSA's authority to seek sanctions against
representatives who charge more than the maximum fee. Moreover,
it affords representatives and claimants an opportunity to
receive their funds more quickly, since funds formerly withheld
for payment of fees would be paid to claimants along with the
rest of their past-due benefits. Finally, it encourages
representatives, through the provision for a flat dollar-amount
cap, to get involved early in the c¢laims adjudication process,
and to expedite the development and resolution of claims--which
is one of the stated goals of our disability redesign plan.

Thank you for your interest in this issue. I hope this
information is helpful to you.

Sincerely,
“=;i:“;1g;f'~;S’¢‘£:¢J‘=l!-
Shirley Chater
Commissioner

of Social Security
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Oftice of the Commissioner

~July 20, 1995

The Honorable Martin Frost
House of Representatives
Washington, D.C. 20515

Dear Mr. Frost:

This is in response to your letter concerning the Social Security
Adminigtration's (SSA) proposal under "Reinventing Government II"
(REGO II) to discontinue its representative fee program. As you
know, this initiative was one of several items announced in April
to advance the Administration's goals to atreamline processes,
improve customer service delivery and maximize cost savings.

In developing this proposal we concluded that our continued
involvement in the fee process is no longer an appropriate
Federal responsibility and that claimants could be protected
without our present level of involvement. The REGO II
repregsentative fee initiative has five main objectives: to
eliminate SSA's involvement in authorizing, withholding and
paying fees; to retain a statutory cap on fees; to provide
claimants with a complaint mechanism it the statutory cap is
exceeded; to pay claimants more expeditiously; and to achieve
$80 rmillion in cost and associated workyear savings.

Some people have expressed concerns that eliminating the
representative fee program could affcct the ability of Social
Security claimants to secure competent representation from the
private bar. However, our statistics do not indicate that our
withdrawal from this process would substantially change
claimants’' access to legal representation. For instance,
although the Social Security Act prohibits direct payment of fees
to representatives who handle cases under our means-tested
Supplemental Security Income (8SI) program, 64 percent of S$SI
claimants had representatives at the hearings level in Fiscal
Year 1994; 72 percent of those representatives were attorneys,
and 28 percent were non-attorneys. That compares with a

73 percent representation rate (88 percent attorneys and

12 percent non-attorneys) for our Title IT claimants for the same
year. Based on this experience, we believe that claimants could
obtain competent representation without SSA's involvement in the
representative fee payment process.

OQur new initiative represents a fundamental shifr in policy,
which we believe fairly balances the interests of all concerned.
It removes the Agency from oversight responsibility in claimanta!’
arrangements with their representatives, leaving them to contract
freely with thelr representatives, as they would for any other

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001
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services. It also provides reasonable protection for claimants
by retaining SSA's authority to seek sanctions against
representatives who charge more than the maximum fee. Moreover,
it affords representatives and claimants an opportunity to
receive their funds more quickly, since funds formerly withheld
for payment of fees would be paid to claimants along with the
rest of their past-due benefits. Finally, it encourages
representatives, through the provision for a3 flat dollar—amount
cap, to get involved early in the claims adjudication process,
and to expedite the development and resolution of claims--which
is one of the stated goals of our disability redesign plan.

Thank you for your interest in this issue. I hope this
information is helpful to you.

Sincerely,

%47‘ S, At
Shirley . Chater

Commissioner
of Social Security
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April 14, 1995

Shirley S§. Chater, Commissioner
Social Security Administration
Baltimore, MD 21235
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" Re: Elimination of Attorney Fee Program
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Dear Ms. Chatar:

I heard your keynote address at the recent National Organizataan”
of Social Security Claimants’ Representatives (NOSSCR) conferenca
in Washington, D.C., this past week, and I must tell you that I
am appalled to learn that as part of its “reinventing government”
process, the Social Security Administration (SSA) is planning to
eliminate the attorney fee program and direct payment to
attorneys in Title II cases. Your failure to disclose this
proposed change, which I and the NOSSCR membership learned about
only yesterday in a memo frem NOSSCR’s executive director (copy
enclosed), to the persons most affected by its provisions is
reprehensible, and is but another example of the deceptive manner
in which SSA has presented its reengineering proposal to Congress
and the public. It is apparent that SSA’s intention is #o
effectively deprive claimants of competent legal representation
in disability ¢laims, as this will surely be tha effect of the
elimination of direct payment of attorney fees. SSA is not

reengineering. Rather, it is systematically dismantling the
disability program established by Congress over a half cantury
ago. N

In coneidering the plan to eliminate direct payment of attorney
fees in Title II cases, I direct your attention to 42 U.S.C.

§ 406(a) (4) (A), which provides that in Title II cases, the
Secratary shall certify any attorney fees for payment ocut™f the
Title II cleimant’s past-due benefits. To my knowledge, ithis
statute has not been abrogated in the last 100 days. It would
thus sppear that any effort by SSA to eliminate direct payment of

attorney’'s fees is contrarxy to federal law, o

In your September 159¢ message accompanying SSA’s “Plan for a:New
Disability Claime Process,” you state that “[t]he new design. -
gives us the opportunity to davelop relationships with thé public
and our employees that are based o open communication, P
partnership, and the belief that our customers need to be"
provided as much information as possible about the process and
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S8hirley S. Chater, Commissioner
Social Security Administration
April 14, 1994

the program,” Ms. Chater, if you eliminate the direct gaxﬁent
provision of attorney fees in Title IT cases, you assure that
claimants will no longer have accezs to effective legal counsel.
Many attorneys no longer accept Title XVI cases because of the
absence of a prevision for the direct payment of attorney fees.
I myself accept such cases, but I have had numerous occasions
when clients have feiled to pay my authorized fee. Most
attorneys who accept Title XVI cases have similar experiences.
Virtually every claimant who receives Social Security benefits is
destitute; virtually all owe family members and friends who have
provided financial assistance to the claimant for months, and
often, years; many are uneducated, or have severe mental
impalrments; and many suffer from substance addiction, Many of
these individuals WILL NOT pay the attorney who wins their case.
Indeed, SSA recognizes that “[mlany claimants resent having to
Pay 8 representative to establish entitlement to government-
sponsored benafits.”' The only assurance an attorney has of
getting paid is the direct-payment provision. SSA itself
recognizes the intention of the direct-payment provisien: “The
intent of this [direct payment] procedure is to provide an
incentive for attcrneys to accept Social Security claims work in
order to increase claiment access to attorneys.”® If you
eliminate the direct-payment provision, you eliminate attorney
representation of claimants, That is, I submit, precisely SSA's
intention.

SSA has long recognized the representational rights of claimants
and has provided an sdministrative framework designed to ensure
that claimants will have access to the legal community in the
pursuit of their ¢laims. Those are not my worde, Ms. Chater,
they are the words ¢f SSA’s own Disability Process Reengineering

Team.® SSA’s proposed action, coupled with the elimination or
substantial reduction of legal services programs, will ensure
that claimante will NOT have access to the legal community in the
pursuit of their claims. Instead, clalmants will have to rely
upon overworked Congressional staff, or friends or relatives
(virtually all of whom will know nothing about Sccial Sacurity
law); or they will have to “go it alene.” s this the WORLD-

CLASS SERVICE that SSA purports it will offer claimants under a
redesigned disability process?

> “Plan for a New Disability Claim Process,” (September 1994), at p: 42.

2 “Disability Process Redesign, The Proposal and Background Repozrt Zrem the
SSA Disability Process Reengineering Team (March 1954), at p. 12,

® 1d. at 1. s!gg also “Plan for & New Disability Claim Process,” (Septembar
1@; at P
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Shirley §. Chater, Commissioner
Social Security Administration
April 14, 1994

It is difficult not to be cynical about the gfforts of
individuals intent on destroying a program that has served this
country well for over 50 years. Yes, the program has its
problens. Yes, there are improvemsents that can be made that will
make it work better, This is not one of them.

Sinceraly,

Phillip A. Gaorge

Coples to:

The Honorable Bill Clinteon
The Honorable A) Gore
The Honorable Fred Thompson
The Honorable Bill Frist
The Honorable Bart Gordon
The Honorable Bob Clement
The Honorabhle Harold E. Ford
" The Honorable James Quillen
The Honorable John J. Duncan, Jr.
The Honoreble Van Hilleary
The Honorabla John Tanner
The Honorable 2ach Wamp
The Honorable Ed Bryant
Nancy E. Shor, Executive Director (NOSSCR)

Enclosures:

Memorandum, dated April 11, 1985, from Nancy Shor, NOSSCR
Executive Director, to NOSSCR members

Text of Commissioner’s Broadcast Message, dated April 10, 1995,
entitled, “Amnouncament of SSA’s Reinventing Govertment
Fhase II (REGO I]) Initiatives” (attorney fee program
elimination announcement on page 2)
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- Attorneys and Counselors at Law | . Ingrid Guatafeon

April 18, 1995.

Senator Max Bauéus
2817 2nd Avenue North
Billings, MT 59101

RE: REGO (Reinventing Government) to Eliminate Withholding for Attorney’s
Fees Entitled To Social Security Cases

Dear Senator Baucus:

It has recently come to my attention that as part of the REGO Il process under the Social
Security Administration, it is being proposed that.provisions for withholding attorney’s fees in
Title II cases will be eliminated. I wish to express that I am adamantly opposed to this change
as contrary to SSA's position, withholding attorney’s fees and making payment for attorney’s
fees directly to the attorney are critical to Social Security’s mission in providing services and
benefits to qualified individuals. . The Social Security Administration’s proposal to eliminate
withholding of attorney’s fees, in actuality is a proposal to limit attorney representation in these
cases. Al present, attorney’s fees are not withheld from individuals receiving SSI benefits and
as such, the majority of attorneys will not take an SSI only claim. As such, disabled claimants
who are entitled to receive SSI benefits. do not as they cannot obtain competent representation.
I believe this will occur in Title II cases as well if a proposal to eliminate withholding attorney’s
fees is accepted. Unless the Administration withholds attorney’s fees or issues payment for back
benefits jointly to the claimant and his/her attorney, the attorney will not receive payment for
his/her services. Ultimately, attorneys will no longer engage in representing Social Security
disability clients. Thus, eliminating the attorney fee program would effectively eliminate the
ability of Social Security claimants to obtain representation from private counsel. Claimants who
are without representation cannot effectively pursue their claims nor realize the importance of
filing appeals, etc. The proposal to eliminate the attorney fee program is in actuality-a hidden.

program to eliminate attorney representation in Social Security disability claims and make it easy
for the Social Security Administration to deny ¢laims. ' '

401 N. 313t. Streer. Suite 700, Box 7227, Billings, Momalna 58109-7227
Telephoae (406! 2537786 . Telecopier (406} 2585111
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Senator Max Baucus

April 18, 1995

Page 2
I strongly urge you pot to support this provision of the Reinventing Government II effort.
Should you have any further questions or concerns, please contact me.

Sincerely,

OLIVER, GRAVES, TOENNIS & GUSTAFSON, P.C.

Ingfid Gustafson
Attorney at Law

IG:bjm



