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SENIORS AND HOUSING
The Clinton Administration is incre’as.ing housing opportunity, credting stronger
neighborhoods and cities, and fostering fair housing for all Americans, giving speczal

attention to senior housing needs..

Increased Housing Opportunity.

During the first two years of the Clinton Admmlstratlon the Department of Housing and
Urban Development (HUD): '

o Funded 7,665 units of elderly housing and 2,559 units of disabled housing;

. Insured more than 2.2 million loans for theowners, with 788,000 of these for first-
time homeowners; '

. Initiated an innovative partnership with pension funds to help build 2,500 units of _
housing;
. Provided rental assistance to 102,000 low-income households; and

. Provided 100,000 new units of housing thr(iugh the HOME program in FY 1994.

The Department of Housing and Urban Development continues to pursue initiatives designed
to specifically address the needs of older Americans:

. This summer, HUD and the Administration on Aging will jointly announce examples
of "best practices” in selected public and assisted housing developments that serve
elderly and disabled residents. These awards will cite developments that excel in
coordinating with community agencies to assure services to the re51dents and
integration into the broader community.

. Strengthened and streamlined the Non-Profit Elderly Housing Section 202 Program by
simplifying the application process, providing clearinghouse activities with an 800-
- number for program information; and establishing guidelines for uniform application
of rating criteria. HUD continues to improve the program by linking elderly housing
with supportive services.

. To provide older Americans housing options with which they are comfortable, HUD
has established rules under which public housing agencies may designate public
housing projects as "elderly only."

. Funded 700 service coordinators to link elderly and disabled persons with supportive
, services in the community; the Department expects to have service coordinators in
; every eligible assisted housing development.




. Insured 11,000 reverse annuity mortgages, enabling seniors who are house rich but .-

cash poor to have the security of a steady income to pay for health care and other .
needs. ' ' ' S L
. Published an Assisted Living Facilities rule to develop or rehabilitate bUildings'fhat _

support increased independence for elderly individuals.

The Administration’s Department of Agriculture (USDA) has financed 153,920 units of rente
housing for elderly in rural areas. In addition, USDA’s loan and grant housing programs,
funded at $35 million and $25 million, help more than 8,000 senior households remove healt

~or safety hazards in their homes.

USDA has funded projects to review housing needs of the rural elderly, conduct 6utr¢aéh
conferences and forums, and to identify barriers to delivery of needed housing to seniors.

With the Elderly Housing Coalition, HUD sponsored a White House Conference on Aging

"Mini Conference" in February 1995. The recommendations from this Mini Conference will
be an integral part of debate at the national White House Conference on Aging. '

Stronger Neighborhoods and Cities

The Administration’s Empowerment Zones and Enterprise Communities initiative gives
communities across America critical resources for economic and social development.

In the first two years of the Clinton.Administration, the Section 108 program successfully
infused $579 million into economic development projects. : '

" Fair Housing for All Americans

Aggressive HUD action is reducing barriers to homeownership caused by unlawful
discrimination.

As part of efforts to eliminate lending discrimination, HUD has signed best practice
agreements with the Mortgage Bankers Association and individual lenders.

Reinventing HUD to Meet Housing and Community Development Needs.

" The Clinton Administration and Secretary Cisneros have proposed dramatic restructuring of

HUD to respond more fully to local needs and local efforts to help people improve their lis
These changes include: giving maximum flexibility to decisionmakers at the neighborhood.

local and state levels; supporting initiatives that help lower-income families become self-

sufficient; and creating an entrepreneurial FHA Corporation.
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U, S.i Department of Justice

Office of Legislative Affairs

Offics of ta¢ Assisant Azomey Genensl , Waskingran, D.C. 20330

Decembexr 20, 1995

Honorable Alice M. Rivlin
Cirector

Cffice of Management and Budget
Washington, D.C. 20503

Dear Ms. Rivlina:

Thim lettar represents the views of the Department of
Tuatice an H.R. A&N, rthe Housing for Older Persons Act, as
anrolled.

The Department has consistently opposed H.R. K40, and
believes that its provisions could he construaed as fantd-family"
and "anti-children." Sg@ letter to the Honorable Henry .. Ryde,

March 15, 1995, letter to the Honorab1$ Hank Brown, July 24,

1995, and lettasr te the Honoxasble Orrin G. Hatch, September 20, ~
1995. The Department continues tc believe that enactment of thig
bill will weaker anti-discrimination protections for famillies {
with children by creating a far more lenlient standard for what

constitutes "houaing for oldar parsone' ae ueed in the Faix
Ilousing Act.

The earclled bill is somevhat of an improvemcnt on the bill
cassed by the HdGse. Unlike the Iouse|version of II.R. €60, the
enyolled Lill makes clear that the entire housing community musat
Le intended for wecupancy by perscns 57 yéars of age or _older,

LOU neioly 80 pervent of oScupied unite, as required in the House

LIII. Thus, under €nrdlled legislation, exaempt housifg =
communities must be lntended for older persons, and at least 80
percent of occupled unlls wust be vevupied by persons 55 years of
age or clder.

We remain troubled by the Iaggﬂ;ngtmxhemgggolled bill
continues to contain a good faitfi reliance defense. Gliven that
the standard for "heusing for older pe;sons“ would kecome a
ciear, tright line test, a good faith rallance defense against &
violation ot the standard is not warranted. As stated in our
eariier lecters, nothing in existing law prevents a court fxom
considering good taith reliance before|imposing monetary damages.
Coditying this standard into the law would encourage persons 1O
violate it by claiming good taith reliance. We know of no
instances wherea courts have imposed money damages when a claim of
cood faith reliance has been raised. The good taith rellance
etandard does not exist urder the Fair Housing Act, and adoption
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in this blll would create a troubling precedent Zor future civil
rights laws.

For these reasons, the vepartment continues Lo ba coricernad
about the discriminatory affsectse that H.X. 66U Mmay have on
tamilies with children who are seeking housing However, our
concerns are not sufficiently serious SO ag tO warrant a
recommendation that the President veto H.R. 66U, Therefore, we
recommend Executive approval Ot the enrplled pill. The
Department will monitor the eftect of the change in the law, and
if discrimination against families with children increases
becauce of this change, we will propose lagislation tc address
the problenm.

We appreciate the opportunity to comment on the bill as
enrolled.

Asgistant Attorney Genexal
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H.R. 660

®ne Aundred Fourth Congress
of the
Rnited States of, America

AT THE FIRST SESSION

Begun and held at the City of Washington on Wednesday,
the fourth day of January, one thousand nine hundred and ninsty-five

An Act

To amend the Fair Housing Act to modify the excmption from certain familial
status discrimination prohibitions granted to I|musmg for older persons.

Be it enacted by the Senate and Fcuse of Representatives of
the United States of America in Congress assernbled,
|

SECTION 1. SHORT TITLE. i

This Act may be cited as the “Housing for Older Persons
Act of 1995",

SEC. 2, DEFINITION OF HOUSING FOR OLDER PERSONS.

Section 807()(2)(C) of the Falr Housing Act (42 U.S.C.

3607(b}(2)(C)) i1s amended to read as follows:
“(C) intended and operated for occupancy by persons 55
years of age or older, and— ‘

“ﬁ) at |east 80 percent of the occupled units are occu-
pllgd by at least one person who is 55 years of age or
older; o

“(11) the housing facllity or clommunil.g publishes and
adheres to policies and procedwres that demonstrate the
intent required under this subparagraph; and

“(i11) the housing facility or community complies with
rules issued by the Secretary for verification of occupancy,
which shall— y

“(D) provide for verification by reliable surveys and
affidavits; and

“(I0 include examples of the types of policies and
procedures relevant to a determination of compliance
with the requirement of clause (if). Such surveys and
affidavits shall be admissible in administrative and

Judicial proceedings for the purposes of such verifica-

tion."”,

SEC. 3. GOOD ?AITH ATTEMPT AT COMPLI’ANCE; DEFENSE AGAINST
CIVIL MONEY DAMAGES. '

Section 807(b) of the Falr Housing Act (42 U.S.C. 3607(b))
is amended by adding at the end the following new paragraph:

“(5)(A) A person shall not be held personally ilable for monetary
damages for a violatlon of this title if|such person reasonably
relied, In good faith, on the application of the exemption under
this subsection relating to housing for older persons.

“(B) For the purposes of this paragraph, a tgtzrs.on may only
show' good faith rellance on the application of the exemption by
showing that— :
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“(1) such person has no actual knnlcmled‘ge that the facllity
or éommunlty 1s not, or will not be, eligible for such exemption:
an

“(1) the facllity or community has stated formally, in writ-
ing, that the facllity or community complies with the require-
ments for such exemption.”.

Speaker of the House of Representatives.

Vice President of thi United States and
President of the Senate.
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U. S. Department of Justice
"/-\\ . . . - .
: Office of Legislative Affairs
MAR 16 W%
Office of ths Assisunt Amomey General " Washingron, D.C. 203530
March 15, 1995,
Honorable Henry J. Hyde
Chairman
Committee on the Judiciary
U.S. Fouse of Representatives
Washington, D.C. 20515 )
Dear Mxr. Chairman:
This presants the views of the Department of Justice on
H.R. 660, the "Housing for Older Psrzcns Aot of 1995, " as ordered
reported today by the Subccemmittee on the Constitution. Ws
generally defer to other, more directly atffected agencies with
respect tc whether this proposal should Fe enacted. We dc,
Lhcewever, have serious concerns, as explained below, about two
provisions cf the legislation that could be cdnstrued as both
/"™~ vanti-family" and "anti-children. '

’

1. Section 2 of the bill would amend the "exemption®
section of the Fair Housing Act (i.e., section 807(k)) tc provide
a rew dsfinition for "housing for older persons." Under the Fair

Housing 2Act, discrimination on the bzsigs of familial status is
pronibited, with a limited exemption provided for "housing for

older persons." We believe that the legislation will not zadd
clarity to determinations on whether housing is or is not
"housing for older persons," an issue that has besn a mejor

concern of persons seeking to determine whether or not a prcperty
ccmplies with the housing for older persons criteria.

Congress enacted civil rights protections for families with
children in housing in response to demonstrated pervasive
discrimination against families with children during
Congressional hearings in 1986 and 1987. Sse, Eearings before
the Subcommittes on Civil and Constituticnal Rights, Committee on
the Judiciary, U.S. House of Representatives, on H.R. 4115, 95th
Congress (Serial No. 120), and on H.R. 1158, 100th Congress
(Serial No. g). See also, H. Rept. 100-711. But while providing
these important protections, Congress also recognized the need to
allow bona fide retirement communities to continue without the
presence of children. See H.R. 1128, 1C0th Concrass, as
introduczed. ' '

Existing law provides zn exemption for legitimate retiremant
communizies from compliance with the familial status anti-
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N discrimination protectlon in the Fair Housing Act. Two types of
exemptions are provided. First, de faclto retirement communities
in which all residents are 62 years of age or older are exempt.
No other requirements except age are necessary to obtain the
exemption.

Second, orcanized retirement communities that have
"significant facilities and services" to meet the needs of their
older residents are also exempt. Because these communities
provide significant facilities and services, flexibility is
provided for occupancy by some residents under 55, such as
spouses of residents 55 or older. These organized communitiese
must be:intended for occupancy by at leasi one person 55 years of
age or older per unit, and at lesast 80 pefcent of the units must
be occupied by at least one person 55 years of age cr older.

The Department of Justice strongly opposes the proposed
amendment to existing law. Enactment ¢f section 2 would severely °
weaken anti-discrimination proteccion based on familial status,
znd would allow the very proliferation of "all-adult" housing
facilities the law sought to proscribe.

By enacting protections for families with cnildren, Congress
was responding to proven pervahlvc discriminatiocn against
families and children. At the same tim=, Congress clearly
demonstrated its intent Lo aWIOw housing that was housing
genuinely designed for senior citizens. Both qQoncepts can be

"prctected, not by amending a major pisce of ¢ivil rights
legislation, but by clarifying the standards fodv nousing for
clder persons. The Adminigtration strongly supports providing
protection and cpportunities for families with children, and
strongly supporis contiruvation of this protection. Weakening cof
existing law would allow increased digcriminaticn in housing
agzinst families with cnildrern.

A proposed resgulation socn to be pubfished by the Departmznt
of Eousing and Urban Development (EUD), whicn irterpret° tha
"s:anlilcant facilities and services' por31Cﬁ of the current S55-
and-older eyemptlon promises to provide the certainty ang
clarity that has been lacking in the past. Following five public
hearings around the country and consideration of over 15,CG0
written comments on the former proposed rule describing
"significant facilities and services, " HUD is developing a
workable standard that will be sufficientlly precise to achieve
the level of certainty the public has demanded, without requiring
great expense or services or facilities that only serve the frail
elcevly Because it addresses the major concerns expressed about
implementaticn of the Act in this regard, HUD's propcsed new rule
should be carefully examined and asaeaaLQ'bcfore any additional
amendments to the Act are considered.

By eliminating the "significart facilities and services
reguirement, " section 2 would also in effect eliminate the &2-
%“nd-over exemption and dramatically lower the minimum
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requirements for housing for clder persons. Instead of requiring
that all persons living in the facility be 62 and over. or that
the community provide "significant facilities and services" for
its 55 and older residents, section 2 would reguire only that one
person 55 or older live in 80 percent of the units, without any
requirement that significant facilities and services be provided

for the senior citizen residents.

Thus, under the proposed amendment, more than half the
persons living in a facility designated as "housing for older
persons" could be younger than 55, and that facility would not be
required to provide any significant facilities and services

specifically designed to meet the needs of older persons. For
example, assume a 100-unit facility, with two persons per unit,
and B0% of the units occupied by one person $% or older. Under

the proposed amendment, using this hypothetlc example, of the
twe hundred residents in the facility, as few as 280 residents
could be 55 or over, while 120 could be under SS.

ixemptions to civil rights laws shculd be limited, &nd
created only with great care and delibernation. When Ccngress
enacted this exemption in 1588, it recognized tha legitimate need
of senilor citizens tc centinuse to live in rstilrement communities.
The exemption was crafted to allow exempticon for gs fzcto
informal retirement communities, in whicy evaryone was old, and
for organized communities that provided significant facilities
and services to meet the needs cf its elderlyfresidents. The
statute provides an alternative way for a hOd*ln: provider to
meet the requirerent for ”hou:1nc ior clder pc*’OT'" 1f it 1is
impracticable to provide significant faclilities and services.

The Department of Justice recognizes the nzed to provide
clear standards for housing providers as to whel constitules
"significant facilities and sexvices." Towards that s&nd, thne
Department of Housing and Urban Develcpmelt has been conducting
public hearings on this issue tc provide addit:ional guidance on
the parameters c¢f that reguirement. '

2. Section 2 of thes bill would amend t
Lo create & "good faith reliance" defensz zga
money damage

ke FTair Housing Act
inst imposition of

In order for monstary damages LO serve 2s & detexrentc, they
must remain available for uszs in every case. 3adoption of a "good
faith reliance" standard would allow a willful and egregious
lawbreaker teo claim good fzith reliance and thus avoid imposition
of damages. Nothing in existing law prevents & court from
considering good faith reliance, yet codifying a standard into
the law would encourage persons tc violate the law by claiming
good faith reliance. We think this would be an undesirable
resulc.

(F%)
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Section 3 would Dbe superfluous 1if cection 2 were enacted.
Under section 2, there would be no need to allow "good faith
reliance, " because compliance would be just a matter ot verifying
the occupancy status of each unit. The judgment of whether the
facility had nsignificant facilities and services” would no
longer be required. Moreover, if HUD adopts & final rule
providing a f1exible and workable approach to the ngignificant
facilities and services” problem, there would be no need for a
"good ftaith reliance” defense, because the needad clarity will
have been achieved through interpretatioﬂ of the axisting
statute.

Thank you fcx the opportunity to present our views on this
proposal. Plezse let us know if we mzy be of additional
sssistance in this or any other matter. The office of Manzgcment
and Budget has dvised that thers is no cbjection Lrom the
standpoint of fte Administration's progrew to the presantation ol

this repcrt. :

Markus
pcting Assistant rrcorney Gensral

cc: Honorsble John Conyers i

Ranking Mincrity Membex

Henorable Charles Canady
Chairman
Subkcommittee On th=s Constiturion

Hororable Barney Frank
panking Mincrity Member
Subcommittee on the Concritutlicn

W

Paas



PB/14/95 15:86 OFC OF ASST SEC FHED + 94567028

ND.765 FPBOB6

PROPOSED RULE ON
SIGNIFICANT FACILITIES AMD SERVICES
FOR HOUSING FOR OLDER PERSONS (55 OR OVER)

BACKGROUND

The Fair Housing Act was enacted in 1968. It prohibits
discrimination in housing and related real estate transactions on
the basis of race, coler, religion, sex, ©I national origin. In
1988 the Fair Housing Act was amended, adding familial status

(families with children) and disability as protected classes.

pefore these amendments, Congress held hearings to determine the
need for legislation to protect families with children from
discrimination in housing. The hearings revealed that numerous
private housing providers were excluding families with children
from their developments. Congress found that the proliferation
of "adults only" housing was creating obstacles to families
seeking housing and, therefore, determined to protect families by
adopting a general prohibition against.discrimination in housing
on the basis of familial status.

At the same time, however, Congress acknowledged that older
persons have a genuine interest in having available specialized:
housing to meet their particular physiéal and social needs. It
created an exception to the general prohibition on discrimination
for housing which meets a statutory definition of "housing for
older persons.”

There are three categories of housing which fall within the
housing for older persons exemption:

(1) housing under Federal or State programs designed for the
elderly; '

(2) housing for those aged 62 or older; and

|

(3) housing for those aged 55 or older, but only if it meets
other requirements (the policies and procedures for the housing
facility must demonstrate an intent to provide housing for older
persons, and one person in at least 80% of the housing units must
be 55 years of age or older) and has "significant facilities and
services specifically designed to meet the physical or gsocial
needs of older persons.” These facilities and services were not

defined in the Fair Housing Act.

The U.S. Department of Housing and Urban Development (HUD)
published regulations implementing the Fair Housing Act shortly
after the enactment of the 1988 amendments (Federal Register,
1/23/89). No detailed guidance pertaining to "significant

facilities and services® was contained in the regulation.

Communities which sought the 55 years and older exemption
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expressed concern about the lack of guidance on what was required
to qualify for the exemption and about the impact that requiring
“significant facilities and services” might have on their costs.
Manufactured (mobile) home parks and other communities that
functioned as "adults only" housing were particularly concerned.

In response to those concerns, Congress enacted Section 919 of
the Housing and Community Development Act of 1992. It required
BUD to issue rules which define what significant facilities and
services specifically designed to meet the physical or social
needs of older persons are.

On July 7, 1994, HUD published a proposéd rule which sought to
define significant facilities and services. HUD held an extended
public comment period on the proposed rule. The public comment
period ended on November 30, 1994. To #ssure broad public
comment, HUD conducted five public hearings around the country
during that period. The dates and locations of the hearings

were:

August 15, 1994 San Bernadino County, CA
Held in Fontana. 1,500 attendees.

August 25, 1994 Tampa, FL
Held in Convention Center. 3,000 attendees.

September 29, 1994 Phoenix, AZ
Held at Boliday Inn. 1,700 attendees.

October 6, 1994 Washington, DC
Under 100 attendees; mostly industry reps.

November 17, 1994 Spokane, WA
Held in Coliseum. 300 attendees.
Pre-meeting on 11/16 with Sen. Slade Gorton
and 50 seniors from communities near Seattle,
including Portand, OR.

Assistant Secretary for Fair Housing and Equal Opportunity
Roberta Achtenberg personally conducted each hearing.
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SIGNIFICANT FACILITIES AND SERVICES
FOR HOUSING FOR OLDER PERSONS (55 OR OVER)

® The Fair Housing Act was enacted in 1968. It prohibits discrimination in housing
and related real estate transactions on the basis of race, color, religion, sex, OF
pational origin. In 1988 the Fair Housing Act|was amended, adding familial status
(families with children) and disability as protected classes.

° Before these amendments, Congress held heafings 10 determine the need for.
legislation to protect families with children from discrimination in housing.

o The hearings revealed that pumerous private ihous'mg providers were excluding

families with children from their developments. Congress found that the

proliferation of "adults only”" housing was creating obstacles 10 families seeking

housing and, therefore, determined to protem‘: families by adopting 2 general

prohibition against discrimination in housing on the basis of familial status.

° At the same time, however, Congress acknow/ledged that older persons have a
genuine interest in having available specialized housing to meet their particular
physical and social needs. It created an exce!ption 1o the general prohibition on
discrimination for housing which meets a starutory definition of "housing for older
persons.”

e  There are three categories of housing which fall within the housing for older
persons exeruption:

(1)  housing under Federal or State programs designed for the elderly;
(2)  housing for those aged 62 or older; and

(3) housing for those aged 35 of older, but only if it meets other
requirements (the policies anli procedures for the housing facility

must demonstrate an intent t';J provide housing for older persons,
and one person in at Jeast 80% of the bousing units must be 55
years of age or older) and bas "significant facilities and services
specifically designed to meet the physical or social needs of older

persons.”
These facilities and services were not defined in the Fair Housing Act.

° The U.S. Department of Housing and Urban Development (HUD) published
regulations implementing the Fair Housing Act shortly after the enactment of the
1988 amendments (Federal Register, 1/23/89). No detailed guidance pertaining 10
"significant facilities and services” was contained in the regulation.
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STATEMENT BEFORE THE SENATE JUDICIARY
SUBCOMMITTEE ON TEE
CONSTITUTION, FEDERALISM, AND PROPERTY RIGHTS

HR 660

WASEINGTON, D.C.
AUGUST 1, 1995
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Chairman Brown, Senator Simon and Members of the
Subcommittee, thank you for inviting the Department of Housing
and Urban Development to offer our viewsz today. The Housing for
Older Persons exemption to the Fair Housing Act is a subject that
has received a considerable amount of attention at HUD and we
appreciate the opportunity to share our experience in
implementing the provision with you today.

!

The Fair Housing Act, enacted shortly after the
assassination of Dr. Martin Luther King, Jr. in 1968, has been
amended only once. The Fair Housing Amendments Act of 1988
augmented the Act in two ways -- it strengthened the enforcement
mechanism, providing victims of discrimination with an accessible

~ forum to have their complaints redressed; and it broadened the
Act'’s protections, extending coverage to persons with
disabilities and families with children.

The legislative history makes clear that the protections for
families with children were included out of concern that many '
housing providers were arbitrarily excluding children from
housing opportunities. Families were facing reduced housing
options and higher prices because of the proliferation of adults-
only housing.

While Congress recognized the plight of families with
children, it also acknowledged the legitimacy of separate housing
communities for the elderly and retirees. Older persons
frequently prefer to live among their peers. A blanket exemption
from the familial status (discrimination against children)
provision was created for housing that is restricted to the
elderly. Persons over 62 are accorded numerous privileges in our
society. Among these is the right to live in age-restricted
housing. The Fair Housing Act creates a presumption that housing
that is limited to persons over 62 is legitimate elderly housing.

But what about individuals who are not yet €2, but who have
retired and are ready to move to a new lifestyle now that their
children have grown? The 1988 Amendménts also provided for these
"older persons." It includes a more relaxed exception toO the
familial status provision for housing| catering to persons 55 and
older. As long as 80 percent of the units in a community are
occupied by at least one person who iz 55 years of age or older,
and the housing includes nsignificant facilities and services
specifically designed to meet the physical and social needs of
older persons," managers can advertise their properties as
housing for older persons, and can exclude families with
children. Further, if the housing is necessary to serve
important housing needs for older persons, the requirement for
specialized services and facilities can be waived.

The significant facilities requirement for nolder persons”
housing was included to distinguish senior lifestyle communities

1



ve-14,35 15:07 OFC OF ASST SEC FHEC » 94567028 |

ND.765 P@11

from ordinary housing complexes. It was thought that something

must set these communities apart in order to merit an exemption
from the Fair Housing Act. :

The significant facilities requirament in the 1988 statute
is not very specific. Congress left it to the Secretary of HUD
to spell out what exactly is entailed by ngignificant facilities
and services". Not satisfied with HUD's 1989 effort to define
the term through regulation, Congress in 1992 directed the
Secretary to clarify more specifically the meaning of the Fair
Housing Act'’s significant facilities requirement. The
Department, only this week, is compleﬂing this Congressional
directive.

HUD’s initial effort to comply with the 1992 requirement was
published as a proposed rule on July 7, 19%94. The Department
took extraordinary measures to encourage public comment and
public participation in the revision of the proposed rule. The
period for public comment was extended while former Assistant
Secretary Roberta Achtenberg held five public hearings around the
country. Hearings were held in Fontana, california, Tampa,
Florida, Phoenix, Arizona, Washington, D.C. and Spokane,
Washington. The Assistant Secretary and her staff visited dozens
of manufactured housing parks and otler communities which claimed
the Housing for Older Persons exemption, speaking with residents,
managers and Owners. HUD received a record number of comments on
the proposed regulation; on December |12, 1994, HUD withdrew the
proposed rule.

Based on the over 15,000 comments to the rule and
information provided during the course of the 5 public hearings,
HUD completely revised its regulation. A new proposed rule was
published on March 15, 1985, with a 60 day comment period.

The new proposed rule was mailéd to over 25,000 people who
expressed an interest in this jgsue. HUD received fewer than
1,000 comments on the new proposed fule, with the majority of the
comments favoring HUD’s new approach to the issue.

For example, one commenter.wro?e:

I support the newly proposed rule on significant
facilities and service for housing for older persons
under the Fair Housing Act. I pelieve the needs of
ceniors in senior housing are fairly reflected and
supported in the flexibility of the new amendments.

The regulations are simple, clear, and realistic. 1
appreciate HUD staff's willingness to travel across the
country and listen compassionately to testimony. Thank
you for responding positively to the valid concerns of

seniors and community jeaders expressed in the
hearings.
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A popular form letter expressed the same sentiment: "As a
senior retired person, I urge you to implement the above rule
without change."”

2 Florida man wrote:

I was pleased to receive a c?py of the

proposed new regulations which redefine the
rules concerning significant facilities and
services for older persons. It is
indeed...an example of responsiveness to
public concern and creative problem solving!
Congratulations. It proves that Washington
Bureaucrats do listen and can provide rules
and regulations that make sense and are not
just a legal maze of what has been called
government ngooble-de-gook."

and a homeowner's association wrote:

_..[Wle are happy to say that (the new rule)
appears to meet our needs in providing a
Community for Older Persons. This is a much
fairer and better proposal than the one
submitted in July 1994....Please provide us a
copy of the final rules when adopted so that
we can take the necessary steps to self
certify as a community for older persons. on
behalf of the 184 households in our
community, I would like to thank your office
for fairly and honestly addressing the needs
of our residents.

Community leaders and other residents of the city of Hemet,
california sent a large homemade Thank-you note to HUD last year,
after a visit to their city by HUD officials who were 1in the
Hemet area to conduct a public meeting on HUD’s proposed rule.
The card says, "HUD: Thanks for listéning." 1t ig signed inside
by senior residents of this city, with many of them writing
personal notes of appreciation for HUD's willingness to write a
rule which is simple and easy to understand, reflects the reality
of their lives, promotes the interdependence of seniors and the
real sense of community, and provides certainty, through a self-
certification process, SO seniors can feel secure that their
community, is indeed, a senior community.

HUD's rule has been sent to the Federal Register for
publication. It is designed to provide a realistic yardstick to
determine whether a housing development offers significant
features which benefit older residents and which set it apart

3
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from ordinary, unrestricted housing. It!is not a mandate, but a
measurement. HUD believes that such an approach 1is supported by
legislative history; the House Report for the 1988 Fair Housing
Amendments Act indicates that the Judiciary Committee understood
nthat most existing and restricted retirement-type communities
provide such facilities and services and would meet the test for
exemption". It is this spirit which HUD has attempted to capture
in its proposed regulation.

The new rule provides clarity and|relative certainty to
housing providers, residents and prospective occupants. Housing
providers use an easy-to-understand checklist to self-certify
that their housing development meets the test for housing for
older persons. In the event that their status as housing for
older persons is challenged, the housing provider would merely
need to show that its certification was accurate at the time of
the alleged violation. (Previously, the determination of whether
the services and facilities provided were significant enough to
merit the exemption was made on a case-by-case basis, often by an
administrative law judge or by the federal courts.)

The rule contains a "menu" of 114 facilities and services in
eleven categories. The 1ist was culled from the amenities
actually provided by a variety of senior housing developments
across the country -- large and small, affluent and less well-
off, manufactured housing communities, condominiums, and single
family communities. Both resident associations and traditional
housing providers were peclled. In order to qualify as senior
housing, a development must provide a minimum of ten items (2

from each of 5 categories) .

The menu reflects the many comments received to the first
proposed rule describing the special activities which seniors
felt were unique to their particular housing. It does not assume
that people living in housing for oldsr persons are frail,
disabled or reguire nursing home care. It does not require
congregate dining or on-site medical services. Instead, it
offers maximum flexibility, including the ability to identify 2
truly unique facility and service not already listed in the menu,
to qualify for the 55 and older exemgtion.

The facilities and services may'be provided on or off the
premises of the housing. They may be provided by staff,
volunteers (including residents and qeighbors), or by third
parties, such as civic groups or_exiﬁting organizations in the
community. The housing provider signs a wgelf-certification" of
which facilities and services are offered, which is then posted
at the housing development. This provides clear notice both to
prospective residents and to the public that the housing 1is
intended to be housing for older persons and that it offers
sufficient facilities and services to qualify for the 55 and

older exemption.
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1t is the aggregate of at least 10 facilities and services
which makes them ngignificant" within the meaning of the Act, and
which sets the housing apart as being uniquely.senior housing.
Senior housing may have some services, Or some facilities, which
are like those in non-senior housing. But the Department heard
over and over that there is a special gpirit in true senior
housing, a spirit which is not found in the all-adult
communities; it is a combination of care-taking for each other,
the special kinds of activities and functions which are
attractive to seniors, and the community feeling which bring
seniors together. HUD believes that ilts regulation captures the
essence of that spirit in a fashion consistent with the Act, and

in a fashion which is quantifiable and objective, to give seniors
the certainty which they have demanded.

Despite the attention drawn to the housing for older persons
exemption, HUD has received very few complaints of familial
status discrimination against communities claiming the exemption.
With approximately 10,000 complaints ;eceived by HUD annually,
only 56 of HUD’s open cagses involve the 55 and older exemption.
0f those cases, almost half (26) were prought by current
residentg of the property, genera11y|residents who have added
children to their family since the amendments became effective QY
residents who claim that their ability to sell or rent their own
housing has been impaired because the housing development falsely
claims to be exempt.

Typical complainants in cases fglling into this category
include the following: The owner of & mobile home had her
daughter and granddaughter move in with her after the daughter’s
divorce. The mobile home park sought to evict the entire family.

In another case, & long time resident sought to sell her
mobile home, and filed a complaint which states that the park
won't let her market to a family with children and she is unable
to sell it without the larger market which would include families
with children. She claims the housing does not have significant
facilities and services and is not éntitled to the exemption.

Other cases have peen filed by families with children,
private fair housing gYoups, and, in one case, by a broker who
claimed that his right to show and bell a property to any
qualified buyer has been abridged pecause the property is
improperly claiming the older persons exemption.

|

Many of HUD's open cases involve claims that the property
does not have 80% of its units occupied by persons who are 55 and
older; those‘cases may oOr may not involve the facilities and
services part of the exemption, but if the property does not

maintain the 80% requirement, the facilities and services issue
is not dispositive of the case.
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HUD is carefully assessing any case which would stand or
£all based on the significant service3|and facilities
requirement. During the past six months, HUD has considered four
significant facilities cases. we found no reasonable cause toO
pelieve that the Fair Housing Act had been violated in two cases
where the exemption was claimed. That ' is, HUD found that the
property had significant facilities and gservices, as well as
meeting the other portions of the exemption. in two other cases
during the same time frame, HUD found reasonable cause to believe
that the Act had been violated in a 55-plus situation; in both
cases, the housing did not meet the rqquirement that 80% of the
units be occupied by at least one person who is 55 or clder.

in closing, when Congxress passed‘the Fair Housing Amendments
Act in 1988, it gave deference toO both the rights of families
with children and to the concerns of seniors seeking to maintain
the unique guality of their retirement housing. HUD believes
that the new regulation appropriate1y|balances those interests in
a way which is clear and objective, yet flexible enough to work
anywhere in the country.

Thank you for your attention.



Srs only housing regulations

Office of Fair Housing and Equal Oppty
708-4252/4211, Marty Rouse

more and more difficult for families w/children to get hsg, thus
there needs to be a reason to ban fams w/kids, and have srs only
housing

currently, to have srs only hsg: 1) 62 yrs or older; 2) 80% 55
or older and meet 3 reqts, including must have sigt facilities
and services. HUD has prepared rule to define sf&s. Hill
propsoing to eliminate the sf&s reqt.

Admin opposes getting rid of sf&s reqﬁ ; support new regul;
impacts most pple in manufact'd hsg/mobile homes--final rule any
day -- pop with srs.

DISABS AND SRS HSG--to get fed funding for hsg, need to incdlue
pple w/disabs; option of allowing them to move into srs hsg
(mixed pops) hsg accessible——includes’recovering alcs or da's
(but anyone can be kicked out if abusing; thus, category of pple
protected, but not abuse)

for more info, call Jim Park, office of Housing (Retsinas) 708-
3000
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July 28, 1995

President Bill Clinton
The wWhite Houss

Washington D.C. 20500

s

The Honerable Bill Clinton, I . R -

I have been requested by a constituent to i.nfm:nn you of a situation which is N
' causing difficulty for a growing segment of ouwr populaticn. -

where they may enjoy the quist and solitude that a "senior" cummnity can
provide. I"/f"”a , o N .
i 'f"‘-,-' - "‘_, " e

Amtherara‘aofcmoei:nis“t‘ngriseinmtalsllpacefaas for these retired
individuals. These citizens retire with a set or £ixed incame and experience
increases which they are unable to cortrol. For example, this individual
moved into her space in 1973 with a fee of $75.00 per month and now her rental
rate has gane up to $310,00 per manth in 1995.

Thank you for taking the time to considar these mattaers.

Sincerely, -
| gou\ ib\j_

Ian Elliot

State Represzentative
First District _

._'.;"‘ 0~ N

cc: Represantative Rick White
Sanator Slade Gorton
Senator Patty Murray
Governor Mike Lowry
Mg, Ross :

LEGISLATIVE OFFICE: 423 JOKN L. O'BRIEN BUILDING, PO BOX 406¢0. OLYMPIA. WA 98504-0600 » (360) 786-7928
HOTLINE DURING SESSION: 1.800-562-6000 « TDD: ]-800-635.9993
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U. S. Department of Housling and Udf)an Development
Washington, O.C. 20410-0500

OFFICE OF GENERAL COUNSEL
12/21/95

Honorable Alice M. Rivlin
Director

Office of Management and Budget
Washington, DC 20503

Pear Dr. Rivlin:

This letter sets forth HUD’s views on the enrolled enactment
of H.R. 660, the "Housing for Older Persons Act of 1995." This
is the first bill to amend the Fair Housing Act since passage of

- the Pair Housing Amendments Act in 1988. The bill simplifies a
definition of housing for older persons, reducing the fear of
litigation for certain communities that cater to an over-55
population. For the reasons discussed below and set forth in the
recommendation of the Department of Justice, HUD has many

reservations about this bill, but nevertheless recommends that
the President approve it. |

H.R. 660 broadens an exception to the Fair Housing Act’'s
prohibition of discrimination against families with children. 1In
general, the Act makes it illegal to deny housing, or to
discriminate in housing, based on "familial status." This
provision currently contains an exceptijon for elderly
communities. Communities can meet the|exception in one of three
ways: (1) as federally subsidized housing for the elderly; (2) as
housing exclusively for persons over 62; or (3) as housing for
persons 55 and older that provides "significant facilitijes and
services specifically designed to meet\the physical and social
needs of older persons." H.R. 660 eliminates the significant
facilities requirement, effectively collapsing the second and
third exceptions so that any housing primarily serving persons
over 55 qualifies as housing for older|persons. The bill also
creates a good faith reliance defense to liability under the Act.

H.R. 660 is a response to senior citizens, the real estate
industry, and the manufactured housing management industry who
have criticized the Fair Housing Act requirement for significant
facilities as too vague. Critics say that the only way to gauge
whether facilities are "significant," and thus provide a basis
for a housing provider legally to exclude children, is to be sued
under the Fair Housing Act and have a judge decide. The
Administration has arqgued that while the criticism is legitimate,
HUD has already solved the problem by :issuing a new set of
regulations which are clear, flexible, and easy to apply.
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The Administration has_consistentl& opposed H.R. 660. HUD,
OMB, and the Department of Justice have issued statements
indicating that the bill is ill-advised, that it could result in
shortages of housing for families with children, and that it is
unnecessary. Additionally, both HUD and DOJ have voiced concern
that the "good faith" reliance defenselto monetary damages sets a
very bad precedent. ’

No federal civil rights laws, including the Fair Housing
Act, currently contain a good faith defense. This provision may
allow willful lawbreakers to avoid the |consequences of their acts
by claiming "good faith" reliance and may leave the victims of

discrimination without an adequate rem?dy.

The bill’s requirement that HUD pﬁomulgate rules concerning
verification of occupancy is also problematic. Our current rule
only requires that, in fact, 80% of the units are occupied by

persons 55 and older. This legislation requires that HUD by
regulation determine how to verify thelage of occupants.

Finally, the bill will create pro$lems that would not have
existed if the final rule was left in place. Unlike the HUD
rule, the bill permits for no transiti?n for housing that is not
currently for seniors to become a senior community. More
importantly, the bill modifies the Fair Housing Act in a manner
that will likely require States and localities participating in
the FHAP program to amend their fair hPusing laws in order to
maintain their "substantially equivalent” status. This is an
unnecessary burden on these numerous jurisdictions.

Nevertheless, the bill enjoys bro%d bipartisan support and
has encountered little organized resistance. It is supported by
advocates for the elderly, as well as by the real estate
industry. It is seen as eliminating the need for even HUD’s
streamlined and reasonable approach to| the significant facilities
requirement. For this reason, I belieyve that a veto is

unwarranted and that the President shobld approve the bill.

The Department will continue to vigorously enforce the Fair
Housing Act’s prohibition on all types1of discrimination,
including discrimination against families with children. Thank
you for the opportunity to comment upon the enrolled bill.

S}d%;rely,

L /
/7@924%%

N #son A. Dia
neral Counsel



