
TO: CHR 
FROM: MOLLY 

Following i s a b r i e f summary of the issue r a i s e d by Hal 
Hunnicutt. 

Issue: Whether Federal manufactured housing standards preempt 
s t a t e and l o c a l laws r e q u i r i n g s p r i n k l e r s i n manufactured homes 

Background: Since 1974, HUD's manufactured housing code has 
covered c o n s t r u c t i o n and safety standards, and preempts s t a t e and 
l o c a l laws f o r the "same aspect of performance" (covering the 
same t h i n g ) . 

Manufactured housing ha^e a long h i s t o r y of e a s i l y and o f t e n 
going up i n flames. . ,̂  

Today: A recent d e c i s i o n ( i n t e r p r e t a t i o n of the law) by HUD says 
t h a t the code covers f i r e s a f ety ( r e s i s t a n c e ) , but not 
suppression (e.g. s p r i n k l e r s ) . Therefore, s t a t e s and l o c a l i t i e s 
can r e q u i r e manufactured housing t o have s p r i n k l e r s i n them. 

The A s s o c i a t i o n f o r Regulatory Reform (ARR) -- Hal Hunnicutt's 
f r i e n d s -- are suing HUD on 2 grounds: 

1) HUD i s abandoning f e d e r a l preemption standard 
-HUD: Congress d i d n ' t i n t e n d the law t o cover the 
e n t i r e f i e l d of r e g u a l t i o n f o r manufactured housing; 
only s t a t e and l o c a l laws covering the same t h i n g . The 
f e d e r a l code covers f i r e s a f e t y (reducing f i r e hazards, 
p r o v i d i n g measures f o r e a r l y d e t e c t i o n ) , but not f i r e 
extinguishment ( s p r i n k l e r s ) . 

2) the d e c i s i o n was made proced u r a l l y improperly 
-HUD: the de c i s i o n was a l e g a l i n t e r p r e t a t i o n and d i d 
not r e q u i r e comment. 

Q^r I n making the d e c i s i o n / i n t e r p r e t a t i o n , HUD was responding t o an / L Jo 
i n q u i r y from a community. ^̂^̂^̂ "̂̂  

DOJ i s defending HUD and i s confident we w i l l win. / ? . 
Please let me know if you have any questions, or want me to Ao j, 
any follow up. ^ ^ 
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THE WHMb'HOUSE 
OFFICE O F D O M E S T I C P O L I C Y 

lo: 

CAROL H. RASCO 
Assistant to the President for Domestic Policy 

Draft response for POTUS 

and forward (o CHR by-

Draft response for CHR by: 

Please reply directly to the writer 
(copy to CHR) by: 

('lease advise by: 

Let's discuss: 

fo ' your information. _ 

Reply using form code: 

hie: 

Send copy to (original lo CHR): 

Schedule ' : Z Accept 

Designee lo attend: 

Remarks: 

• Pending • Regref A 
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lAZIMIM-NIiriMUM INPIIOVBNEIITS RBflUIRED FOR INDUSTRY SUPPORT OW 
CinwraC ROPIBW AMEHBigMT AT HOUSB-BBWATE COHFBRENCX OOMIXTTBB 

Seotion 602 - Stateaent of 
Pdrpoaear Btatas that one 
of Conyrmam' purpoaea l a to 
"XB^rave tha quality and 
duraiiility of naniifacturad 

Section 604 - gtanaarde; 
(a| Anthorityg RaquJLrea 
atandard to neat "hlghsat 
•tandard of protection." 

{a) Standardg-developjnant; 
HUD develops atandarda, 
oatenaibly puraaant to 
oonanltation with advisory 
counall. 

(b): Adoption of Standarda: 
Standarda to be adopted 
puraaant to notice and 
conaient rulemaking. 

Deletes "Improvement" 
provision, makea conaenaua 
atondarda-developimnt and 
iotecpretatlon a purpoae of 
the Act. 

C«)(if Ho change. 

(a)(2) HUD contracta or 
eatablishea relationship 
vlth a oonaansua coamlttoe 
admlnietrator — laay be 
replaced upon a finding of 
"need.-

(a|(4) ConaenauE- Coiraaittee 
recoHDendationa pDbiiahed 
for notice and eomoent. 

I f SecretaryI 
( i ) adopt a recoivnendatlon. 

Xh9xâ ..Mto CAKtiwr . .. 
roleiMilcln ;̂ 
( i i ) re-4etftn a l l part of 
a recomsanded standard, 
thera la no further 
nilenaking; 
( H i ) lodl f iea a recoMended 
atandard, there would be 
notice and coMonent 
rulanaklng on tbe 
•»d i f icatlon. 

No change. 

Delate reference to 
"bigheat atandard of 
proteotiaa." Add language 
requiring etandarda to be 
reaaonable, practicable and 
perf ox»a nfoe-baaed. 

• Reqnire f u l l and fair 
ccnpetitlon for 
•ialaiatratloa contract. 
Pelete tecminatloa for 
"need" provlaioa. 

Partial rejection ahould 
either be prohibited, or 
subject to notice and 
comnent rulemaking. 

Conaider prohibiting 
modlficMition i.e., require 
8»sxgt»^- .to. extbar. aecĉ t-
or UMiBctt (In wholtf) 
reoonmended standarda. 

Prohibit partial rejection 
without rulemaking. 
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BXrSTISG LAW 

Interfiretatlve Bnlliitiniia 
Ho etatntory provleion i n 
tha 1974 Act regarding 
Interpretation. 
Administrative Procedure 
Act does not require 
rulenuiking for 
iAterpretationa. HUD*B 
Procedural and Bnfoggeinent 
ReenIationa- however, at 
Section 3282 113, require 
notice and coouunt for 
intorpretatloaa unleaa 
deened by HUD not to be "in 
the public Intereat." 

C o — i t tee Megnbgrghip: 
Ro provleion. 

ROfiMBR AHKNOMBBT 

(a)(6) Allowa BUD to laeue 
Interpratationa subject to 
review and connent by the 
conaenaua comnittea. Ss 
proviaion for public notice 
and comnent. 

Coonittee auiy propose 
interpretations for review 
by BOD. I f approved, beoone 
law without rulemaking. 

RBCOMtBRDATION 

Require a l l interpretationa 
to be Mds by tbe comnittee 
ecRcept for bona fide 
eaergenciea supported by a 
written finding. Require 
xuleoaking for a l l 
interpretationa aubject to 

urgency exception. 

(7)(B): Adninistrator 
appointa subject to HUD 
approve1. 

(7)(b)(ii) Prohiblta 
"donlnation by any intereet 
category." 

(7 ) ( b ) ( i i l ) Llets and 
Bodifiea ANSI "intereat" 
categories. 

(F) Stafft Tha cosnittee 
adrilnlatrator must provide 
^^eohatcal vwppogpt" t/o ^ny 
iiitereBt group upon iii 
showing of "need" and 
subject to approval by 
Secretary. 

* Delete RUD approval 
provleion. 

I s invitation to 
litigation. Delete. 

* Refer to ARSZ prooeduree 
without listing or 
Modifying categorise. 

Delete "lobbying welfare" 
provision. 
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BXIStlSG LAir 

Section €20 - PBBSt 
HDD n y ijnposa feea to 
of feet "inepactioA" coats^ 

So proviaion regardingr fee 
nleowfciag.. . 

B0BMSR AMBRDfAar 

BSD Bey iqpose fees to 
conduct inspections and 
dsvelc^aental etandards. 

Fee changes would be 
pursaant to notice and 
eioBHHnit xvlSMkirtg, 

TBe usegs would be 
specif loally exiaipteii f: 
approprlatioDs review. 

RBCaHHBRDATION 

No change. 

Deleto and iatert^ Hnlntbsb 
apprqprlatiiDnB reviev 
langoage. 

Or, at ttUiana, delete 
appropriatlbas review 
esanption. 

* .̂ "J^tes suH^bed • U I M I B im r̂owement necesasry to obtain AHR support 
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] B ^ \ LIBERTY HOMBS, INC. 
Corporate Office 

May 15, 1996 

Mr. Jerry connorB, President 
Manufactured Housing Institute 
Suite 610 
2101 Hilsea Blvd. 
Arlington VA 22201-3062 

Dear Mr. Connors: 
:' ; 

RSi June 26, 1996 Subpart I Meeting 

I am in receipt of a marooranduTn from you da cod May 13. 1996, 
indicating chat "telephone arzangementB'* have been -made vith me to 
''participaca in the second Subpart i dialogue," to be held at MHI's 
haadquarters on June 26, 1996. i 

Please be advised that I do liot intend to participate in any such 
TBceting or ^dialogus.* while informal ;contacts between the 
Indus try and HUD regulators might be appropriate in some contexts, 
I do not believe that this la the case here. The issues involved 
with subpart l are cot^plex and an informal dialogue cannot and 
•hp̂ ti A not take the place of. appropriate ruleraaJcing procedures. 

Sirtply put, HUD's procedural regulations set forth the proper 
process for the proposal and promulgation of rules, and I do not 
believe that the Industry or iny of its trade groups should assist 
EUD in circumventing those rules. 

continued -

1101 Elsenhower DUve North/PO Box 3S • Goshen IN 4«S27-003S > (2lfl) 53&4431 f«x: (219) 5334)438 
0 5 / 1 S / a i l ' w r n I T - T / D T urn 
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Mr. Jerry Connors, President 
May 15, 1996 
Page 2 

If HDD wants to do socnathing about Subpart 1, i t should initiate 
rulemalcing proceedings, rather than convene imoffieial, 
unsanctioned and arguably exclusionary advisory ecRsnittees. 

Subpart I Is a serious matter affecting the intirg Industzy and a l l 
parties would ba well advised to follow the proper, official 
procedures. 

• • . i" 
Very truly yours, 
LIBERTY HOMBS, INC. 

idward Joseph H^sey 
Vice president 

pksi 

cci John Boyor 
Deborah chapman 
Ooorge Gabar Lavadge 
Sam Weidner 
Bmelda Johnson 

I, 

I r 
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Manufactured Honsing Institute 

TO: 

MEMORANDUM 

jdhnBoyer.Co<hair,COSAA ? ^ 
Pf^rfb n>T*"'"V ̂ '̂ •''dgnt Sflrional Foundation of Manuftetured Home Ownara / 
QeergsGabvlavige.AARP ') 
Ed Hussey, Jr., Liberty Homes " 
Sem Weidner. Patxiot Homel 

FROM: 

DATE: May 10,1996 

MAY! 3 1998 

SimJECT: Subpart I V/orldng Group Dialogue - June 26 

We Hie pleased to con&m tbe telephone Birangezneats we bave made with each of you TO paitieipaie in 
the leeond Subpart I dialogue to additss coneeres with that poznon of the ttHiml ManulivAured Home 
Froceduxal and Enfbreemest RegulaiiDDs. MHI will sponsor the next oieetuig in our conjEerence room, 
at tbe addiess listed below, on June 26, from 10 am to 4 pm EDT. 

In the near future, Frtnk Walter fiom ow staff will contact each of you to obtain your 
xrcommendaJions for tbe Jime 26 meeting agenda. We will prepare a proposed agenda and circulate it 
to you before finalizing the document. 

A record of the Subpart I dialogue at HUD on April 23 has been prepared by our staflf and a copy is 
enelosed. We hope it wiU be helpflil to you as you approach the June 26 meeting. If you have any 
suggested iBwlsions to the summary of the meeting we prepared, please send them to us ai your 
eonveoienee. 

We expect that thres addinonal penons will join the five of you for the June 26 meeting. John Boyer 
tells us that COS AA will name a second State SAA to participate ih the meeting. In addition, wc have 
asked Bmelda Johnson to permit two HUD leprcsentatives to join you for this dialogue. 

As we ^preach tbe June 26 meeting, please call either me or Frank Walter at any time, when we ean 
be of ftirther aasiatanee. j 

Enclosure 1 



T H E W H I T E H O U S E 

W A S H I N G T O N 
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PAGE 6 -
THE AMHA NEWS APRIL 1996 

MANUFACTURED HOME SALES REACH 20-YEAR HIGH 
Nearly 25% of All New Single-Family Housing Starts 

Americans purchased 339.601 manufactured 
homes last year - the highest singl&-year total in more 
than 20 years. And manufactured homes represented 
nearly one of every four new homes produced in 
1995, according to data from the National Conference 
of State Building Codes and Standards (NCSBCS) 
and MHI. 

The number of new manufactured homes sold is 
up 11.7% from 1994 and nearly double the 170,000 
homes purchased as recently as 1991. 

In several states - Oregon, Missouri and Texas, for 
example - manufactured homes have accounted for 
more than nf all n^w hpucinp c;tart.«4 In Arkansas, 
^^^^r^inp, fq thf Mnf^^Pjf^^MHI data manufactured 
homes ac(;nnP^^^ '^^ " ' ' ^ sinnl&-familv 
j ^ i ic ing c;tart'5_ 

"Manufactured homes clearly fill an important 
need in the housing marketplace," said Joe Owens, 
MHI Vice President - Finance. "They're very often the 
most affordable housing available, and the quality is 
high." 

It's not unusual for the purchase price of a new 
manufactured home to be as much as 40% less than 
the price of a similar site-built home, Owens said. 

"Manufactured homes clearly f i l l an 
Important heed in the hous ing 
marketplace..." Joe Owens. MH! 

The cost per squars foot for a manufactured home 
averages just over_$25^where the average cost per 
square foot for a site-built home is a im^t sqs 

According to Ov/ens, affordability is not the only 
factor./in the surge of popularity currently being 
enjoyed by the manufactured home industry. 
Increased quality as a result of consumer demands 
for safety and value, coupled with the requirements 
of the HUD building code have resulted in what 
Owens calls 'a newly exciting architectural diversity". 

This unique combination of affordability and 
quality has made manufactured housing more 
attractive to a larger group of potential homebuyers. 

is your answer... 
If you 're ready for a 
retail finance source 

committed to quality service, 
give ACCESS a call 

A C C E S S 
F I N A N C I A L 

4520 Main Street, Suite 1080 
Kansas City, Missouri 64J11 

Phone: 1-800-513-3370 
Fax: 1-800-513-3371 
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the Assodalion for Regulatory Reform is a 

TK T H I S REPORT 

" c based nTonal trade association rep^enfing tfie view, and intereste o[ producer of manufactured hCHĴng 

May lr 1996 

* 
* 

NATIOHAL LEGISIATIOM UPDATE 
SUBPART I MEETIHG INCONCLUSIVE 
HUD'S HOMITORIHG COHTRACT UP FOR BID SOON 
MORE OM SPRINKLER ISSUE 

MATlOMAIi T.wgTSlATlON TAKES gRMTER STAGE 
uf. 

Events suddenly have begun to moveTquite rapidly in the effort 
to introduce and pass Ti t l e VI reform legislation this year. 

At i t s annual meeting in early April, ^ ^ ^ ^ J l 
Directors voted to draft and advance a reform b i l l ^h^t 
create a powerful consensus coimnittee to develop and interpret the 
federal standards, as well as strengthen federal preemption --two 
Issues ofkey concern to the industry. AER chose to ̂  
iwo i^portaJt matters because^ of the lack 
l e g i s l a t i v e vehicle, this session, for a comprehensive T i t l e VI 
reform b i l l , among other factors. 

NOW, though, just before the press deadline for this issue of 
the Uodate. MHI has released i t s own version of consensus committee 
^ e g i s l l t l o n , which apparently enjoys the support of program 
o f f i c i a l s and others at HUD. 

With two proposed b i l l s now being considered by the industry's 
a l l i e s i n C^gress, industry members should garafally analyze what 
would or would not be accomplished by the proposals, and be 
pxepared to voice their opinion{s) to Congress. 

At the most basic level, both the MHI and ARR b i l l s would 
establish a standards-development consensus committee. Tne 
si m i l a r i t i e s between the b i l l s , however, ends there. The MHI 
proposal, among other things, would: 

Give the Secretary of HUD veto power over the appointment 
of consensus committee members; ^ 
Allow the Secretary to replace the consensus comnittee s 
administering organization upon a mere finding ot ^®f°' 
Reouire the administering organization to provide Starr 
resources (at industry expense) to any "interest group 
on the consensus committee without limit; 

( i ) 

( i i ) 

( i i i ) 

Association for Regulatory Reform •1331 Pennsylvania Ave., N.W/. Suite 508 • V\/ashington, D.C. 20004 • (202) 783-4087 
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(iv) Allow committee proposals to become f i n a l rules after 12 
months of inaction by HUD, but would allow the Secretary 
to reject or modify standards proposed by the committee 
that he deems to be; "^inconsistent with the purposes" of 
T i t l e VI, which would remain in their current, negative 
form; 

(v) Continue to permit the Secretary to issue Interpretative 
Bulletins while totally removing the current notice and 
comment requirement; 

(vi) Allow the committee to recommend interpretations, but 
would allow the Secretary to modify or reject such 
interpretations for any reason or no reason; and 

( v i i ) Mandate the inclusion of a non-voting HUD member on the 
consensus committee. 

In addition, the MHI b i l l would expand HUD's label fee collection 
and expenditure authority to include consensus conmiittee a c t i v i t i e s 
— including the provision of "staff resources" to any intereat 
represented on the committee without annual Congressional oversight 
through the appropriations process. The issue of preemption 
however, i s not addressed by the HUD-MHI proposal, 

ARR's proposed legislation, by contrast, would, among other 
things: i 

(i ) Require standards to be both "reasonable" and performance 
based; 

( i i ) Establish a consensus committee with primary jurisdiction 
over the development, modification, revocation and 
interpretation of the federal standards; 

( i i i ) Preserve a l l existing notice and comment requirements; 
(iv) Require f u l l and fa i r competition for the consensus 

committee administration contract; 
(v) Allow committee recosmiendations to become f i n a l after 180 

days of inaction by HUD; 
(vi) Clearly establish the broad preemptive character of the 

Act; 
( v i i ) Subject a l l program expenditures to the Congressional 

appropriations process; and 
( v i i i ) Require rulemajcipQ proceedings for a l l fee changes. 

ARR's proposed language has been drafted and presented to 
indusiTry a l l i e s in Congress. I t has also been presented to the 
industry, as well as at industry gatherings in several key states, 
where many participants indicated that i t was not only acceptable, 
but should go even further in reigning-in HUD after 20 years of 
regulatory abuses. Given this positive early response, ARR feels 
that i t i s on the correct track with i t s narrowed, more focused and 
more stringent approach. 

Industry members, though, should now compare the merits of the 
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J K-n« The MHI b i l l would address some of the 
two proposed b i l l s . . P " ^ garner HUD's support, would 
industry's concems, but, m oraet ^-haii could readily be 
S B S I I : In a very we^«ne4 c°nseaeus commxtte^^^^ 

" ^ l l l f " ^ ^ r ^ m T r tbe'oth«\\'nl'^uld '«sult in a true 
^ ^ i i ^ c o U n s u ' . V o c e - that could J . ^ . f ^ - ^ ' j ' o J ^ 

doidSated by EUD or any of ' • \ ^ J ° ^ ^ ^ ^ ^ ^ ^ ^ i ^ t y r ^ ^ ^ ^ 
g l i a i n a i s the c?««"^ S t k l o ^ S originally intended 
? S ; ^ r - - ' t ; = 1 : e f t t " l u„^f='ray3tL of fede«X standards. 

rp>,« industry's Congressional a l l i e s w i l l be looking for 
• A inott ^ h e industry should certainly seek reform now 
industry input. ^hat brings about real change, not 
but i t should seek r e a l " / ^ j ^ . f i L ^ ^ ^ The dimate in Congress 

l^ .%??e? l f t^t^h\%r^o\x^^^^^^^^ 
package. 

With tvo leg is lat ive . f - ^ ' ^ ^ ^ J ^ l ^ ^ ' ^ ^ ^ ^ ^ t oS? 

on Congress' calendar. 

BTTRPART I ^F-i^TTUfl EMDS «TTHOTlT COHMTTHENT BY HUD 

The f i r s t - and perhaps only - meeting of Ĥ D's Subpart I 
Working%rou% was held L Ap^il 1996 and - , 
commitment by the Agency to ref orm ^ ̂ Subpart I or even 
further meetings. ;i 

The aatherinq featured brief introductory remarks by Emelda 

Regulatory Affairs. From the tenor of thexr remarks, i s 
ao^^ren? that the Department's present leadership has l i t t l e 
uSgSstLdTng of the intricacies of Subpart I a^d the buxden^^^^^ 
i t routinely places on producers - with l i t t l e or no benefit to 
the consumer. 

Following the introductory comments, more formal PJ^^\^^J^ion^ 
were made by industry representatives, including a P^J^^.°|^^ 
manufacturers. The ARR representatives f i r s t noted that HUD s 
interpretative Bulletin 1-1-94, issued on DecenQ^er 1^, 1994, made 
^?g^ificant changes to Subpart I and' i t s procedures without an^ 
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-to 
'••^.r^lemaking activity. ARR's President, accordinglj>: ^^''•^ 
rSe Association's consistent position — that .the": 
i-ative Bulletin should be withdrawn, and that any future^ 
to Subpart I should be accomplished through proper notice^-

'comment procedures. i 

- The ARR panel next presented comments demonstrating the 
-^inherent insufficiency of Subpart I procedures. In p a r t i c u l a r , they 
"nSted t h a t Subpart I invariably deals w i t h items th a t have already 
been corrected pursuant t o warranty. They stated t h a t the various 
requirements of Subpart I , accordingly, provide v i r t u a l l y na 
ad d i t i o n a l consumer repair or replacement benefits t h a t are not 
already available under state law. (The single exception being the 
exceedingly rare s i t u a t i o n of a home that contains an imminent 
safety hazard and i s out of warranty). The panel pointed out, 
however, t h a t "the cost of Subpart I - t o consumers -- i s 
sub s t a n t i a l , and demonstrated how a "class search of ten 
cor r e c t i o n items on a t y p i c a l consumer's work I x s t f o r °ne home 
would require some 10.000 items of information to be checked and 
analyzed by the manufacturer, and 210 copies of a class 
determination form t o be placed i n various f i l e s . The Producers 
observed t h a t i n order t o deal w i t h t h i s analysis and PJP^J^"^^ 
burden, at least one f u l l - t i m e s t a f f ^person xs ^ ^ ^ ' i ^ ^ ' ^"^^^^^^ 
w i t h Sophisticated (and costly) computer technology. The 
manufacturers noted, moreover, t h a t mariy smaller producers simply 
cannot a f f o r d such equipment and, therefore, face an even a greater 
pro p o r t i o n a l burden. 

I n addition t o these comments, one manufacturer pointedly 
observed th a t i t had consistently received acceptable audits f o r 
Subpart I performance before the December 12, 1994 I n t e r p r e t a t i v e 
B u l l e t i n , but was found not to be .c°^Pl^^^=\ ^^^^^^^^^ 
t h e r e a f t e r — wi t h absolutely no change i n i t s relevant procedures. 

I n the face of these problems, a l l the industry 
representatives agreed that Subpart I , i n i t s P^^^sent form, i s 
hig h l y i n e f f i c i e n t and needs to be res'tructured, at a =11^"^™' " 
f o c u f o n serious defects and imminent^safety hazards, ,^^^tead of 
wasting time and resources on minor "non-conformances" that are 
r o u t i n e l y repaired by the manufacturer i n any event. 

Not s u r p r i s i n g l y , the overwhelming response to t h i s c a l l f o r 
a leaner more c S l t - ; f f ^ c t i v e - . subpart- I from the non-industry 
p a i l c l p a n t s - HUD, AARP, COSAA, and the National F e d e r a t . o f 
Manufactured Home Owners was not only an endorsement of the s^atu^ 
quo, but suggestions f o r an even more bureaucratized system. These 
suggestions included: 

- Standardized ( i ^ , government-approved) Subpart I forms 
(HUD); 

- Standardized computer software (HUD); 
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_ j o r ^ t i o n of a worlcing group to deal v i th cc.pl iance question. 

(AARP); and 

. The development of Subpart 1 record-keeping "guidelines" by 
HUD, among others (AARP) 

Although the reliance on '^^^ 

S ^ S S ^ y ^ S r S ^ ^ l ^ ^ n S i S S n r e y s t e . that benefits 

v i r t u a l l y no one. 

eny p S ^ ^ t ^ ^ ' s ^ ' ^ ^ ^ ^ ^ 

& t ? v r B u \ ' l ^ t i n " i B - r , ; : : " c T « V b f l i ^ g 

« o r t - ^ ^ ^ i r sS:^ar^T.^^-«^"r.^n 

committed to this belief. 

* * 

rnsAA firmly believes that ISubpart I requirements 
are^olhSi^more than an integral and inextricable 
aspect of the Quality Assurance P r o c e s s . . . . 

* * * 

COSAA believes that without adequate ^ J ^ ^ ^ f ^ ^ ^ P j ^ f 
â nd action as defined in ^ul^part I , this 
Performance Code to which we build lacks tne 

e n S S s of accountability and validit y . 
^^rr - - ^.V^ilitv. thr yn^if^nu of National ess 

aViKene , 
PT-ftamPtinn b e c O i r p « n n t e n a h i e . 

S ^ m ^ L ^ y T ^ ' ^ ^ ^ ' i P - ^ ' - ^ ' T f . aT l e a ^ f U f a ^ d ^ ^ e r ^ . ? 
i - S y ^ , ' S j a ^ ^ i r ^ = S | ? ^ S ^ r r ^ L g endorsement 

of Subpart I . 
.f^i,, ^hî  Working Group presentations were concluded 

withoSf iSJ^Iiii ^LT^^ly '££:^,^^li.'°£l%roi^Z 
eitrt"he''°î ê ^̂ '̂ ^̂ ŝ ^ 
t??̂ Tinrt;̂ .î j;t̂ VcŜ ^̂  

r t r ^ e f o ^ ' = ^ n o t expected from the 
source of the problem. 
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^fagSTlGNS RE14AIM AS MQWITORING RESOLICITATION HEARS 

I n December 1996, HUD i s expected t o issue a Request for. 
Proposals ("RFP") f o r i t s manufactured housing monitoring contract. 
The monitoring contract was l a s t s o l i c i t e d i n 19 92, and has been 
held by the National Conference cf States on Building Codes and 
Standards ("NCSBCS") since the inception of the progxam m 1976. 

ARR has long been concerned that the s o l i c i t a t i o n s f o r these 
contracts have not promoted f u l l and f a i r competition, i n part 
because the s o l i c i t a t i o n s and review process seem t o be t i l t e d i n 
favor of the incumbent contractor. . I n some respects, the 
successive contracts seem t o be, . e f f e c t i v e l y , sole source 
procurements without any of the safeguards required by federal law 
f o r sole source contracts. --: 

I n order t o investigate these concerns, Ĵ SR f i l e d an FOIA 
reguest w i t h HUD that ultimately led to l i t i g a t i o n i n Federal 
Court. Although t h a t l i t i g a t i o n has yet to be resolved, ARR h^s 
obtained access t o certain information t h a t , at f i r s t oiusn, 
appears t o v a l i d a t e i t s concerns. 

S p e c i f i c a l l y , although the 1992 s o l i c i t a t i o n appeared t o be 
t i l t e d toward the incumbent, contractor - leading at least one 
organization - CABO - not to bid the s o l i c i t a t i o n ̂  draw 
non-incumbent bid. That proposal as reported by ̂ UDs Source 
Evaluation Board was s i g n i f i c a n t l y lower i n price than NCSBCS 
proposal, but was nevertheless rejected by HUD a f t e r a number of 
completely subjective "adjustments" toRhe bid f i g u r e s . 

With another s o l i c i t a t i o n nearing, t h i s information should be 
of concern not only to the industry but t o Congress as w e l l , 
p a r t i c u l a r l y i n l i g h t of NCSBCS' often repeated claim t h a t i t i s 
v i r t u a l l y " e n t i t l e d " t o the monitoring contract. 

I f HUD i s conducting t h i s procurement as a "sole source," i t 
should at l e ^ t be honest about i t and observe a l l the requirements 
of law. Othi^^ise, HUD should stop s t i f l i n g competition f o r the 
monifering contract through i t s subjective requrrements and 
evaluations. 

As the December s o l i c i t a t i o n approaches, ARR w i l l keep a 

.V 

As tne uecemoer soxj-t^j-uou-i-uii ô ĵ.vy«,>-..-", • ̂. i 
watchful eye on t h i s issue and w i l l take action as appropriate 

mro-USFA EXPECT SPRINKLER RECOMMENDATIONS IN I'g T O ^ H O l g ^ ^ ^ k ^ 

I n a response t o ARR's withdrawal from the HUD-U.S. ̂ i r e 
Administration ("USFA") Fire Safety Partnership, the Department nas 
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4̂-a to -move forward with recommendations 
indicated that i t expects to J^ve xo^a;^ Although the response, 
;?thin the next twelve to eighteen m̂ ^̂ ^ Single-Family Housing, 
from HUD Deputy Assistant Secretly ip ^ whether these 

t - ^ ^ l l . r : . . V S . , : ' ? ^ ^ . ^ t ^ n d e T p r i o t to i t s withdrawal. 

Similarly, although MB. Johnson denies that «.e partner^P 

" s i n g l ^ cut" '^°*«=*'f^^''°?="5;,„r'-?Sfdenill i ^ ^ ^ ^ ^ than 
reprlsentative attended it s l ^ t - - t -̂^̂^ p^^j^ef nothing vis-a-vis 
convincing. First, CADO s PJ^-^ P been active with respect to 
other types of housing. years. Second, where i s 
manufactured housing regulatory ̂ fsues for year^^ ^ 
NAHB, or any other «î "̂\o''''bring suc^ ̂ anizations into the 

""l^^"^ % h ? r f wSy havl '̂ nufa°ct'ured housing office 
; i ^ ^ i r S e . n viSl^aliy th^e only - p l ^ Y - t^^ .̂ ^̂ ^̂ ^̂  

SiSsing ^ y other participation i s incidental at best. 

ARR, accordingly, plans t? P-sue i t . sp̂ ^̂ ^̂ ^̂ ^̂ ^̂  
lawsuit, while carefully monitoring th^^^^^ ^^^^^ 

^ L m r i r a - ^ ' o f ^ a n y ^ r i ^ l J ^ e r ^ ^ ^ ^ ^ ^ ^ that would 
discriminate against manufactured housing. 
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day. April 9th. The wel­
coming reception is 
held that evening from 
6:30 to 8:30 PM in the ' 
exhibit area. The pro­
gram continues all day 
Wednesday and Thurs 
day. April 10 & nth 
The 1996 Manufac­
tured Housing Indus­
try National Awards will 
be presented at a lun-
cheon in the main 

Connors said. .'He is coun5n|on the tadSSy 
to meet this challenge.- cinaustiy 

Secretary Cisneros will also chaUenge the 
f o ™ P ' ^ " " ^ " ^ ^ ass isS^ce to 
form partnerships at-tfae stateandlocaltvels 
He has already commended the I n d u S y S s 

projects, for its efforts with several Native 
^ e n c a n tribes, and for the industiy'sT^ter 

I ^ ^ ^ C o ^ a s ^ developments along the 

Meets With President Clinton 

- - h?y^»ffi I ^^XS^ 
^ f t r ' i n ' J h f i r ' / ^ - -^^^^-duSS^^sfeJ 
Sf.*n islatlve, regulatory and 
National Homeowner- marketing goals I ftel 
ship mitiative which the best 4 y to do 
was launched in the I -•- ^ • ^ " ŝ 

In a meeting on 
March 6. 1996 at the 
White House, Jerry 
Cormors. president of 
the Manufactured 
Housing Institute 
(MHI). met with Presi­
dent Clinton to discuss 
key issues that will play 
a major role in the up­
coming presidential 
election. 

A handful of leaders 
from different indus-
tnes were asked to at­
tend the meetingwhere 
Clinton discussed the 
business and economic 
environment and its 
Impact on his reelec­
tion strategies. Con­
nors was selected as 
one of these leaders in 
recognition of the role 
manufactured housing 
plays In reaching 
Clinton's goal of a 
record. 67.5, percent 

summer of 1995. 
This meeting is one 

of a series of meetings 
MHI has held at the 
White House over the 
last few months. Last 
fail. Connors met with 
Vice President Al Gore 
to discuss the Vice 
President's "Reinvent­
ing Govemment" initia­
tive and how this down­
sizing initiative may 
Wipact the mantifac-
tured housing indus­
try. 

"It is Important for 
the industry to formu­
late strategies thatkeep 
in mind the political 

is by maintaining our 
relationships with key 
decision-makers so 
that we can be confi­
dent our legislative and 
regulatory agenda is on 
target." said Connors. 

As a follow-up to the 
meeting. Clinton has 
asked Connors to pro­
vide additional infor­
mation about manu­
factured housing and 
Its Vital role in the 
American housing 
strategy, as well as the 
Manufactured Housing 
Institute's role as the 
representative voice for 
the manufactured 
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< •*'•"% U. S. Department of Housing and Urban Devalopment 
Washington, D.C. 20410-8000 

DEC I 9 1995 

OPFICE OF THE ASSISTANT SECRETARY 
FOR HOUSING-FEDERAL HOUSING COMMISSIONER 

Mr. Danny D. Ghorbani 
President 
Association for Regulatory Reform 
1331 Pennsylvania Avenue 
Suite 508 
Washington^ D.C. 20004 

Dear Mr. Ghorbani: 

Thank you for your l e t t e r and Petition for Reconsideration 
("Petition") of the Department's l e t t e r to the Michigan Mobile 
Home Conunission dated July 6, 1995. Neither the National 
Manufactured Housing Construction and Safety Standards Act of 
1974 ("Act") nor the Manufactured Home Procedural and Enforcement 
Regulations provide authority for a petition to reconsider and 
withdraw such a l e t t e r . However, the Department has reviewed a 
number of the issues that you raised in the Petition and, a f t e r 
t h i s review, has decided not to withdraw the l e t t e r . 

The Department's July 6, 1995, l e t t e r merely provides the 
Department's view of the preemptive provisions of the Act and i s , 
at best, an "interpretative rule" under_±he_Administrative 
Procedure Act ("APA" ) . As an frnferpretative rulej) the l e t t e r i s 
not subject to the APA's rule ma'Rfng requiremenlTs'. I t i s 
consistent with the reasoning in the West Stockbridge l e t t e r s and 
does not adversely affect the rights of manufacturers. 
[Manufacturers continue to have the right to seek injunctive 
r e l i e f against any l o c a l i t y to stop the imposition of a 
requirement for sprinklers that they think i s unauthorized by the 
Act. For these reasons, we believe the July 6, 1995, l e t t e r i s 
not procedurally defective. We also believe that the l e t t e r i s 
merely an explanation of Section 604(d) of the Act, 42 U.S.C. § 
5403(d), and i s substantively correct i n that i t r e f l e c t s Federal 
case law^ i n the area of preemption of state safety laws. 

^ See the F i r s t C i r c u i t case of Chrysler Corp. v. Rhodes 
and the Second C i r c u i t case of Chrysler v. Tofany. The Liberty 
Homes v. DILHR Wisconsin State Court case discussed in the 
Pe t i t i o n can be distinguished from one that would involve 
s p r i n k l e r s . In that case, the Department's standards were 
c l e a r l y intended to cover the same aspect of performance—the 
indoor l e v e l of formaldehyde emissions i n manufactured homes. 
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Moreover, i t reflects what appears to be the favored trend in 
this Country and in Congress—a deference of power by the Federal 
Government to State Government when i t i s unclear that the power 
xn question i s vested in the Federal Government. Without the 
Department's clear authority over this aspect of performance, the 
decisions on sprinklers in homes should be made by states and 
l o c a l i t i e s based on their perceived needs for the health and 
safety of their citizens, not on rules imposed by the Federal 
Govenunent. 

We do, however, find i t appropriate to better explain the 
Z?^\^°:.^ Department's position. Accordingly, we have sent 
the Michigan Mobile Home Commission a follow-up letter providing 
a more detail explanation for the Department's interpretation. A 
copy of that letter i s enclosed for your infonnation. 

Sincerely yours. 

Nicolas P. Retsinas 
Assistant Secretary for Housing 

Federal Housing Commissioner 

Enclosure 
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Mr. Richard A. VanderMolen 
Executive Director 
Mobile Home Commission 
Department of Commerce 
Corporation & Secu r i t i e s Bureau 
P.O. Box 30222 
Lansing, MI 48909 

Dear Mr. VanderMolen: 

On July 5, 1995, I sent you a l e t t e r providing the U.S. 
Department of Housing and Urban Development's ("HUD's") 
interpretation of the preemptive provisjLons of the National 
Manufactured Housing Construction and Safety Standards Act of 
1974 ("Act") as they rel a t e to l o c a l laws requiring sprinklers i n 
manufactured homes. That l e t t e r indicated that the Manufactured 
Home Construction and Safety Standards ("Federal Standards") do 
not preempt such l o c a l laws because the Federal Standards set 
forth requirements that "assure reasonable f i r e safety to 
occupants by reducing f i r e hazards and by providing measures for 
early detection." 24 C.F.R. § 3280.201. The Federal Standards 
do not cover mechanical devices, such as sprink l e r s , which^retard 
the spread of f i r e i n a home. ' ' ' 

Since that l e t t e r was issued, HUD has received c r i t i c i s m 
that the l e t t e r f a i l e d to adequately explain the basis for t h i s 
position. Accordingly, t h i s l e t t e r w i l l provide additional 
reasons HUD has taken the position that, in our opinion, the 
Federal Standards do not preempt l o c a l laws requiring sprinklers 
'in manufactured homes. This position i s consistent with prior 
l e t t e r s issued October 29, 1991, and January 23, 1992, concerning 
West Stockbridge, Massachusetts, and the l e t t e r issued October 
22, 1992, concerning a state-wide sprinkler law i n C a l i f o r n i a . 
A l l these l e t t e r s r e l i e d on the same Federal case law and le g a l 
p r i n c i p l e s . However, the l e t t e r s r e l a t i n g to West Stockbridge 
were i n response to questions about a sp e c i f i c l o c a l i t y and i t s 
s p e c i f i c ordinance. Your l e t t e r , l i k e the l e t t e r received from 
C a l i f o r n i a , asked a more general question about the e f f e c t of the 
preemptive p r o v i s i o n s of the Act on any s t a t e or l o c a l i t y ' s 
s p r i n k l e r requirements-



03/27/96 11:29 flSST SECRETARY FOR HOUSING ̂  94567028 NO.591 P005/006 

-2-

In Section 604(d) of the Act, 42 U.S.C. § 5403(d), Congress 
exp l i c i t l y defined the extent to which i t intended the Federal 
Standards to preempt state standards. From the language in 
Section 604(d), i t i s clear that Congress did not intend to 
occupy the entire field of regulation for manufactured housing./ 
Instead, a state construction and safety standard relating to 
manufactured housing i s preempted only where there exists a nonV 
identical Federal Standard applicable to the "same aspect of ^ 
performance^." , 

No Federal court cases involving the Act have addressed what 
constitutes the "same aspect of performance." However, Federal 
courts, in two important cases, have interpreted the term "aspect 
of performance" as used in the National Traffic and Motor Vehicle 
Safety Act of 1966, 15 U.S.C. § 1381 et s ^ . ("NTMVSA"). The 
NTMVSA was the statute from which the National Manufactured 
Housing Construction and Safety Standards Act of 1974 was modeled 
and contains the same preemption language. See 15 U.S.C. S 
1392(d). The cases involving preemption under the NTMVSA are 
Chrysler Corp. v. Rhodes, 416 F.2d 319 (1st Cir. 1969) and 
Chrysler Corp. v. Tofany, 419 F.2d 499 (2nd Cir. 1969). 

By analogy to the NTMVSA as interpreted by Rhodes and 
Tofany, a conclusion can be drawn on the effect of the term 
"aspect of performance" in the preemption section of the Act. 
24 C.F.R. § 3280.201 of the Federal Standards provides the 
"scope" of the standards relating to fire safety by stating the 
following: 

The purpose of [the] subpart i s to set forth 
requirements that w i l l assure reasonable f i r e safety to 
occupants by reducing f i r e hazards and by providing 
measures for early detection. 

Even though the stated purpose of the subpart i s to set 
forth requirements to "assure reasonable fire safety," the rest 
of Subpart C, which contains the f i r e safety standards, has no 
provisions directly addressing sprinkler systems. Moreover, the 
fir e safety standards f a i l to contain even a category that could 
be interpreted to include sprinkler systems such as "fi r e 
extinguishing equipment." Instead of extinguishing or subduing 
fi r e s , the Federal Standards, as noted above, are concerned with 
"reducing f i r e hazards" and "providing measures for early 
detection." Because the Federal Standards f a i l to contain 
specific requirements or categories relating to sprinklers and 
because the Federal Standards basic concern i s with reducing f i r e 
hazards and providing measures for early detection instead of 
fir e extinguishment, i t i s HUD's opinion that the Federal 
Standards would not preempt a state requirement for sprinklers 
under the tests set forth in Rhodes and Tofany. 
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In addition to the e x p l i c i t l i m i t s of preemption set by 
Congress i n the Act, Congress stated that the purpose of the Act 
i s "to reduce the number of personal i n j u r i e s and deaths and the 
amount of insurance costs and property damage res u l t i n g from 
manufactured home accidents. . . ." 42 U.S.C. § 5401. A state 
requirement for sprinklers in manufactured homes would not 
f r u s t r a t e that purpose or stand as an obstacle to the 
accomplishment and execution of the f u l l purposes and objectives 
of Congress under the Act. Nor would i t be impossible for a 
manufacturer to comply with both the Federal Standards and a 
state requirement for sprinklers i n manufactured homes. 
Accordingly, HUD believes that such a state requirement i s not 
preempted by the Federal Standards. 

I hope t h i s c l a r i f i e s the basis for the interpretation of 
Section 604(d) of the Act set forth in my July 6, 1995, l e t t e r . 
You should be advised, however, that HUD's opinion with regard to 
the preemption of local sprinkler laws in no way a f f e c t s the 
rights of private parties. Regardless of t h i s l e t t e r or my July 
6, 1995, l e t t e r , manufacturers continue to have the right to sue 
any l o c a l i t y for injunctive r e l i e f to stop the imposition of a 
requirement for sprinklers that they think i s unauthorized by the 
Act, This l e t t e r merely provides HUD's interpretation of Section 
604(d) of the Act. 

Sincerely, 

David C. Nimmer 
Director 
Office of Manufactured Housing 

and Regulatory Functions 
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DAVID M. MclNTOSH 
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Re: HUD Regulation of Manufacmred Hon.sing 

Dear Rick: 

During 1995, the Subcommittee on National Economic Growth, Natural Resources and 
Regulatory Affairs, which I chair, held a series of regional hearings around the United States in 
order to observe and assess the impact of governmental regulation upon the lives of ordinary 
Americans. 

One ofthese hearings was held in Tampa, Florida on July 17, 1995. Among the 
participants at this hearing was the owner of a small company, based in Bartow, Florida, which 
produces manufactured homes. As you know, pursuant to the National Manufactured Housing 
construction and Safety Standards Act of 1974, 42 U.S.C. Section 5401, et seq, the construction, 
design, transportation and safety of such homes are regulated by the Department of Housing and 
Urban Development, which is under your Subcommittees' jurisdiction. 

In his testimony, this witness indicated that HUD, in the wake of Hurricane Andrew and 
its attendaTit publicity, rushed into effect a new wind resistance nJe for manufactured housing, 
based on an academic "model" that is so stringent and so unrealistic that it has not been adopted 
for any other type of housing anywhere in the country. He further testified that because of this 
regulation, the cost of manufactured housing in "coastal" areas, such as portions of Florida had 
been driven up substantially and that sales of such homes, conversely, had declined dramatically, 
as contrasted with sales of manufactured homes in other parts of the country. 

In light of this testimony, I wrote to HUD Secretary Henry G. Cisneros on November 29, 
1995. posing five specific questions regarding the manufactured housing wind rule, and the 
manner in which it was formulated. Both my inquiries and Secretary Cisneros' response, dated 
March 13, 1996 are attached. 

n ^ l N n o ON RECYCLED FAKR 



Unfortunately, the Secretary's reply does littie lo allay my concerns regarding the federal 
manufacmred housmg program concems that are based not onJy on the testimony that the 
Subcommittee heard m Florida, but on my own experience with this program as a member of the 
Bush Admmistration. 

In reviewing the Secretaiy's March 13, 1996 response I note that he cites an l l t h Circuit 
Court of Appeals decision which apparently upheld HUD's procedures in adopting the wind rule 
WMe this rulmg no doubt pleases HUD, it is not germane to the issue presented to the 
Subcominittee. While the issue before the court was whether HUD adhered to certain minimal 
standards m adopting the new rule - such as whether the rule was art)itrary or capricious - the 
issue before Congress is whether HUD's choice in this matter (and others) constitutes sound 
pubhc pohcy. I would submit that it does not. 

The Secretary does not deny that manufactured housing sales in Florida and oth»r coastal 
zones have declined smce the rule was adopted. While HUD may believe that this reduction has 
somethmg to do with a "reduced level of consumer confidence in manufactured homes" its 
reliance on this argument is ironic, insofar as one of its economic assumptions in favor of the v^nd 
ni e was that coastal zone residents would be attracted to the "safer" homes produced under the 
rule. 

The Secretary does not explain why the same wind standard, that applies to all other types 
of homes m the southeast, could not have been adopted for manufactured homes While the mle 
chosen may well provide the "highest standard of protection," the 1974 Act is clear that 
reasonableness and cost must be balanced against protection. There is nothing in the Secretary's 
response which would mdicate that cost to consumers was ever considered. This lack of concem 
with r«d worid factors, such as cost and affordability, is reflected in the sales statistics presented 
to the Subcommittee. 

_ _ *^°re importantly, though, HUD's decision regarding wind safety should not be viewed in 
isolation. It needs to be seen in the context of a program that has stunted the erowth of 
manufactured housing as an unsubsidized, affordable housing option for middle and low income 
Amencans. Given the Secretary's concems for affordable housing, the manufactured housing 
program should be one of HUD's showpieces. Yet, the program hâ  been a constant source of 
controversy. It has been the subject of numerous lawsuits, with more on the way, and was even 
disseaed by a blue-ribbon "national commission." Now, it is being downgraded by HUD, with 
almost all of its functions being delegated to contractors and other entities. 

At a time when the Secretary is predicting a "crisis" in affordable housing (see 
Washington Post. March 15, 1996), and: is criticizing "cuts" in housing subsidies, it is both ironic 
and diswncertmg to see HUD's treatment of manufactured housing. Manufactured homes are an 
unsubsidized source of affordable housing that could play a much more significant role in the 
housing market were it not saddled with discriminatory HUD regulations and a federal 
enforcement system that lacks accountability or oversight, 

c o o l ' S3K0H l i a i d S fiOTTiZCTOS XVi 8C:9T 96/SZ/CO 
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In view ofthese concems, as well as the potential of manufactured housing to provide 
affordable, unsubsidized home ownership to millions of middle and low income Americans, I 
beheye that Congress should carefully review the operation of this prograin. This review could 
identify problem areas and develop specific legislative solutions which would enhance the 
operation of the program. I would be happy to assist you in any way possible in formulating such 
a review. 

With best regards, 

4. Mcintosh David M 
Member of Coneress 

Enclosures 
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^ /^RESERVING THE AMERICAN 

DREAM OF HOME OWNERSHIP 

THROUGH REGULATORY REFORM 

FOR IMMEDIATE RELEASE Contact: Lynn Hamrick 
- — • 202/783-A087 

ARR SUES HUD ON FEDERAL PREEMPTION 

Washington, D.C. February 28, 1996 — The Association f o r 

Regulatory Reform ("ARR"), a n a t i o n a l trade a s s o c i a t i o n 

r e p r e s e n t i n g the r i g h t s and i n t e r e s t s of American producers 

of manufactured housing, has f i l e d s u i t against the Depairtraent 

of Housing and Urban Development ("HUD") seejcing to enforce 

a 1974 law tha t _^eserves the r e g u l a t i o n of manufaic^ureid home 

'c onstTucTTon and safety issues to the f e d e r a l governm^^ 

Mahijf actured homes are the nation's premier source of a f f o r d a b l e , 

unsubsidized homeownership. 

Under the 1974 law the National Manufactured Housing 

Construction and Safety Standards Act — s t a t e and l o c a l 

governments may not adopt or enforce standards concerning any 

aspect of manufactured housing performance th a t i s regulated 

by HUD. This concept, known as "f e d e r a l preemption," i s 

s p e c i f i c a l l y enshrined i n the c o n s t i t u t i o n . I t s purpose, i n 

the context of the 197A Federal Manufactured Housing Law, i s 

to ensure t h a t manufactured homes are regulated i n a uniform 

manner, and t h a t any home, b u i l t i n conformance w i t h HUD's 

f e d e r a l ..standards, can be shipped f o r sale anywhere i n the 

country. Of course, such u n i f o r m i t y promotes c o n s t r u c t i o n 

e f f i c i e n c y , and c o n t r i b u t e s s i g n i f i c a n t l y to the a f f o r d a b i l i t y 

of manufactured housing. 

ARR's s u i t , f i l e d i n the United State D i s t r i c t Court i n 

South Bend, Indiana, s p e c i f i c a l l y concerns f e d e r a l preemption 

over s t a t e and l o c a l laws which could require the i n s t a l l a t i o n 

of c o s t l y f i r e s p r i n k l e r systems i n manufactured homes- Current 

HUD r e g u l a t i o n s s p e c i f i c a l l y address " f i r e s a f e t y " i n 

manufactured homes, and set f o r t h comprehensive safety 

requirements. This lead HUD, i n 1989, co issue an opinion s t a t i n g 

A s s o c i a t i o n F o r R e g u l a t o r y R e f o r m 1331 Pennsylvania AV*., N.W.. suite 50s • Washington. D.C. 2000* • 202/783-«nR7 
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an 
that s t a t e and l o c a l lavs r e q u i r i n g s p r i n k l e r s dealt w i t h 

aspect of manufactured home performance th a t was already 

regulated by HUD, and were, t h e r e f o r e , preempted. In l a t e 1995, 

however. HUD t o t a l l y reversed t h i s p o s i t i o n , and waived 

preemption over s t a t e and l o c a l f i r e s p r i n k l e r laws without 

any type of pub l i c notice or comment, and without any r e a l 

explanation of i t s sudden about-face. ARR's s u i t , a ccordingly, 

challenges both the pro.cedures u t i l i z e d by HUD i n waiving i t s 

power of preemption, as we l l as the substance of i t s d e c i s i o n , 

which f l i e s i n the face of Congress' i n t e n t i n passing the 1974 

law, and would expose manufactured housing producers and 

consumers to a myriad of c o s t l y and p o t e n t i a l l y c o n f l i c t i n g 

f i r e s p r i n k l e r laws. 

S i g n i f i c a n t l y . HUD's waiver of preemption comes against 

a backdrop of numerous other actions by the Agency t h a t have 

negatively impacted both the small businesses th a t comprise 

the manufactured housing industry and i t s consumers -*~ mostly 

middle and lower income f a m i l i e s seeking a f f o r d a b l e , unsubsidized 

homeownership. These actions i n c l u d e the Agency's adoption 

of an u n r e a l i s t i c and unnecessary wind resistance r e g u l a t i o n 

f o r coastal areas — that has not been imposed on other kinds 

of housing — th a t has v i r t u a l l y d r i e d up the market f o r 

manufactured housing i n the important s t a t e of F l o r i d a ; a recent 

drive to t u r n nearly a l l enforcement f u n c t i o n s over t o 

contractors and state-based e n t i t i e s ; and onerous new "complaint" 

r e p o r t i n g requirements, among others. Together wit h HUD's recent 

waiver of preemption, these actions (and others) threaten to 

undermine the three basic components of the 1974 law that have 

ensured the cont i n u i n g a f f o r d a b i l i t y of manufactured housing 

f o r more than 20 years: ( i ) preemptive, uniform standards; 

( i i ) performance-based (as contrasted w i t h p r e s c r i p t i v e ) 

c o n s t r u c t i o n and safety requirements; and ( i i i ) uniform f e d e r a l 

enforcement. 
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In Washington, D.C, ARR President Danny D. Ghorbani said 

that "HUD's waiver of preemption and other recent actions w i l l 

seriously harm the multitude of small businesses that comprise 

the manufactured housing industry, and w i l l deprive hundreds 

of thousands of middle and low income Americans of the benefits 

of homeownership by needlessly driving up the cost of 

manufactured homes that have already been proven to be 

high-quality and f i r e - s a f e . " In addition, he noted, "HUD's entire 

course of conduct i n recent months represents both a betrayal 

of Congress' intent i n passing the 1974 Manufactured Housing 

Law and a u n i l a t e r a l , unauthorized rearrangement of the 

p r i o r i t i e s and principles incorporated into the Act by Congress, 

necessitating forceful action, including, but not limited to 

the suit f i l e d today. Ultimately, however. Congress w i l l need 

to address t h i s issue, as well as fundamental reform of the 

1974 Manufactured Housing Law." 

The Association for Regulatory Reform i s a Washington, 

D.C. based national trade association representing the views 

and interests of producers, as well as numerous small businesses, 

of manufactured housing. 

-30-
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Association For Regulatory Reform 
1331 Pennsylvania Avenue. N.W., Suite 5QB • Washington. D.C- 200O1 • 202/783-4(87 • FAX 202/783^075 

February 14, 1996 

Honorable Henry G. Cisneros 
S e c r e t a r y 
U.S. Department of Housing 

and Urb an Development 
Room 10000 
451 Seventh S t r e e t , S.W. 
Washington, D.C, 20410 

Re; E x c l u s i o n a r y HUD Meetings Concerning Aspects o f 
Manufactured Housing R e g u l a t i o n 

Dear S e c r e t a r y C i s n e r o s : 

As you are aware, under the N a t i o n a l Manufactured Housing 
C o n s t r u c t i o n and Sa f e t y Standards Act of 1974 42 U S C I 
5^01 et seq. . HUD i s r e s p o n s i b l e f p x t.he^o.p.e.r.axi.on_of_a_lfedera 1 
r e g u l a t o r y program f o r manufactured housing. The A s s o c i ^ ^ 
f o^--Reg-ulatory Ref o r 7 r - ( " m " " ) — f ^ r - - - i t s ~ ~ - p a r t . r e p r e s e n t s ^ 
s u b s t a n t i a l number of the producers t h a t are s u b j e c t t o such 
r e g u l a t i o n . I n p a r t i c u l a r . ARR's members tend t o be s m a l l 
t o medium-sized manufacturers — the type o f business 
e n t e r p r i s e s t h a t are most a d v e r s e l y a f f e c t e d by i n a p p r o p r i a t e 
or e x c e s s i v e r e g u l a t i o n . 

" " ^ " i ^ ^ ' ^ a t t e n t i o n thac HUD. i n r e c e n t months, 
has h e l d 3 s e r i e s o f ex p a r t e meetings w i t h one segment of 
' ^ h j L i n d u ^ t r y , r e g a r d i n g s p e c i f i c r e g u l a t o r y i ^ ^ ^ ^ ^ T ^ ^ ^ c h 
as HUD s r e c e n t i n t e r p r e t a t i o n ef i t s Subpart I r e q u i r e m e n t s , 
I t s r e c e n t d i s . a j r o w a l _ o ^ f _ e d e i L a i _ p ^ e j n p t i o n , the c r e a t i o n of 
^—^"•^-^~"^-"-^~-£2JL'nittee, and s t ^ t e enfoj-cement a u t h o r i t y — t h a t 
are c u r r e n t l y under c o n s i d e r a t i o n " by the " Department. These 
i s s u e s , o b v i o u s l y , concern not o n l y the c o n t i n u e d a f f o r d a b i l i t y 
o£ manufactured h o u s i n g , but the very s t r u c t u r e o f HUD's program 
- m a t t e r s t h a t are of v i t a l concern t o the e n t i r e manufactured 
housing i n d u s t r y , 

Needless to say, ARR b e l i e v e s - t h a t HUD. l i k e o t h e r 
e x e c u t i v e - b r a n c h agencies, should use e x i s t i n g a d m i n i s t r a t i v e 
procedures f o r o b t a i n i n g i n p u t from i n t e r e s t e d and a f f e c t e d 
p a r t i e s r e g a r d i n g pending r e g u l a t o r y i s s u e s . U n f o r t u n a t e l y , 
however, HUD, i n t h i s i n s t a n c e , has f o r s a k e n these p r o c e d u r e s ! 
i n t a v o r o f an a r b i t r a r y and e x c l u s i o n a r y approach t h a t i s 
c o n . ? S r % • ̂ ^^^^^'^ a r g u a b l y . i n f r i n g e s upon the 
n h r ; ^ e e t i i e s i n d u s t r y members not r e p r e s e n t e d i n 

-over-
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These meetings, moreover, have corae at a time when HUD 
appears to be consciously downgrading the entire manufactured 
housing program. In recent months, HUD has taken actions which 
have e f f e c t i v e l y undermined the three fundamental principles 
underlying the federal manufactured housing law — uniform 
enforcement, federal preemption, and uniform performance-based 
standards. Through these and other actions, HUD i s un i l a t e r a l l y 
changing the face of the program contrary to the expressed 
intent of Congress. 

Furthermore, as you are well aware, manufactured housing 
i s the g_nl y source of unsubsidized, affordable home ownership 
for millions of middle and lower-income American families. 
Sadly, HUD's recent actions, including the drastic downgrading 
of this program, make i t a l l the more d i f f i c u l t for those 
seeking to meet this pressing need for affordable housing with 
minimal involvement of taxpayer funds. 

In summary, then, ARR strenuously objects to HUD's current 
course of action regarding manufactured housing. Indeed, the 
Agency's conduct, in disregard of the rights and concerns of 
a substantial portion of the industry, and the general public 

underscores the need for comprehensive l e g i s l a t i o n to 
Che entire federal program. 

merely 
reform 

Sincerely, 

CIA 
Danny D. Ghorbani 
President 

cc: Honorable Connie Mack 
Honorable Rick Lazio 
Members, House and Senate 

DDG/llh 

Housing Subcommittees 
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Assodation For Regulatory Reform 
1331 Pennsylvania Avenue, N.W.. Suite 5C6 • Washington. D.C. 200O4 • 202/783-4087 • FAX 202/783-4075 

March 8, 1996 

Mr, David C. Nimmer 
Deputy D i r e c t o r 
HUD O f f i c e of Consumer 

and R e g u l a t o r y A f f a i r s 
U.S. Department of Housing 

and Urban Development 
490 L'Enfant Plaza 
S u i t e 3214 
Washington, D.C. 20410 

RE: P a r t i c i p a t i o n i n HUD - USFA P a r t n e r s h i p Meetings 

Dear Mr, Nimme r ; 

As you know, r e p r e s e n t a t i v e s of the A s s o c i a t i o n f o r 
Reg u l a t o r y Reform have been a t t e n d i n g meetings of the HUD 
U.S. F i r e A d m i n i s t r a t i o n ("USFA") " P a r t n e r s h i p " , and have beea 
r e c e i v i n g m a t e r i a l s generated w i t h i n the c o n t e x t of the 
p a r t n e r s h i p . I n view of c e r t a i n recenL eve n t s , however, ARR 
has decided to t e r m i n a t e i t s p a r c i c i p a t i . on i n t h i s a c t i v i t y . 
Hy purpose i n w r i t i n g , accordingly^^^i-s—Jaoth to n o t i f y you of 
ARR's w i t h d r a w a l , and to e x p l a i n the ba-sesjf^r i t s d e c i s i o n . 

F i r s t , as you know, ARR s t r o n g l y o b j e c t s to HUD's 1995 
d e c i s i o n t o waive f e d e r a l preemption over s t a t e and l o c a l f i r e 
s p r i n k l e r laws. ARR cannot help but- b e l i e v e t h a t i n f o r m a t i o n 
p resented d u r i n g the course of the IIUD - USFA i n i t i a t i v e --
o u t s i d e the course of any r e g u l a r rulemaking proceeding -- had 
some impact upon t h i s d e c i s i o n . 

Second, a l t h o u g h ARR and i t s members are c e r t a i n l y c o g n i z a n t 
of the importa.'ice of f i r e - s a f e t y , wc b e l i e v e t h a t the a c t i v i t i e s 
of the p a r t n e r s h i p r e s t on a f a l s e premise — t h a t manufactured 
homes are somehow l e s s f i r e - s a f e than o t h e r types of homes. 
Data developed by Foremost Insurance Company shows t h a t post. 
HUD - Code Manufactured Homes are every b i t as f i r e - s a f e as 
ot h e r types of housing, and perhaps more so. I n our view, thi.s 
i n f o r m a t i o n — developed by an i n s u r e r r e s p o n s i b l e f o r paying 
f i r e - r c l a t e d c l a i m s — has a higher i n d i c i a of r e l i a b i l i t y than 
i n f o r m a t i o n developed by an i ndustry a s s o c i a t i o n . 

T h i r d , ARR i s concernert t h a t manufactured housing, i n 
p a r t i c u l a r ! i s being r. n r g e t c d f o r t h i s e x e r c i s e as a r e s u l t 
of a p o l i t i c a l agreement between HUD's Se c r e t a r y and USFA'.S 
a d m i n i s t r a t o r . The very f a c t t h a t the " p a r t n e r s h i p " i s l i m i t e d 
s o l e l y CO ni.'=inii r.Ht-.turcd housing. a.? opposed to f i r e s a f e t y in 
a l l homes — an issu e t h a t has never once been r a i s e d 
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undermines the "partnership's" c r e d i b i l i t y and legitimacy as 
a purely " s a f e t y - r e l a t e d " i n i t i a t i v e . ARR simply cannot, i n 
good conscience, p a r t i c i p a t e i n an a c t i v i t y that targets the 
manufactured housing industry f o r disparate treatment on the 
basis of p o l i t i c a l considerations. 

Although t h i s i s , by no means, a complete l i s t i n g of ARR's 
concerns, i t c o n s t i t u t e s a s u f f i c i e n t basis f o r i t s r e f u s a l 
to p a r t i c i p a t e f u r t h e r i n the a c t i v i t i e s of the partnership 
Moreover. ARR objects t:o the c o n t i n u a t i o n of an^ partnership 
a c t i v i t y f o r the reasons stated above, and reserves i t s r i g h t 
to take f u r t h e r a c t i o n with respect t h e r e t o . 

Sincerely, 

Danny D. Ghorbani 
President 

cc: Mr. Nicholas P. Retsinas 
Ms. Etnelda Johnson 
Mr, David Williamson 
Manufacturers • 

bcc: A f f i l i a t e States-/^ 

DDG/11 h 
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