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paragraphs of this subsection under which such person has elected to act. The 

Commission shall specify in the order the persons to whom refunds must be made if the 

person to whom the order is directed elects to take the action described in paragraph (3). 

If an order under this subsection is directed to more than one person, the Commission 

shall specify which person has the election under this subsection. An order under this 

subsection may prohibit the person to whom it applies from manufacturing for sale, 

offering for sale, distributing in commerce, or importing into the customs territory of the 

United States (as defined in general headnote 2 to the Tariff Schedules of the United 

States), [19 U.S.C. 1202] or from doing any combination of such actions, the product 

with respect to which the order was issued. 

If tiie Commission determines that the action that the manufacturer, 

distributor or retailer has elected to take under subsection (d)(1), (2), or (3) is not in 

the public interest, the Commission shall order the manufacturer, distributor or 

retailer to take whichever other action or actions specified in subsection (d)(1), (2), 

or (3) that the Commission determines to be in the public interest. If the 

Commission determines that both of the remaining actions specified in subsection 

(d)(1), (2), or (3) are in the public interest, the Commission shall order the 

manufacturer, distributor or retailer to take whichever of those actions the 

manufacturer, distributor or retailer elects. 

Under current law, a company with a defective product that is being recalled has 
the right to select the remedy to be offered to the public, even if that remedy is not in the 
public interest. The company can choose repair, replacement, or refund, less a reasonable 
allowance for use. 
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The proposed amendment will continue to permit the company with the defective 
product to select the remedy to protect the public. However, under the proposed 
amendment, the Commission may determine that the remedy selected by the company is 
not in the public interest and may order that the company carry out a remedy that is in the 
public interest. Companies will still be afforded the opportunity for a hearing to present 
their views, not only on whether their product constitutes a substantial product hazard, 
but also on the nature of the remedy that would be appropriate in the event that a recall is 
ordered. 

The unconditional ability of companies to choose the remedy often does not 
further public safety. For example, if a manufacturer chooses to refund, "less a 
reasonable aUowance for use," the purchase price of a product that has been on the 
market for a long time, the amount due consumers may be so small that there is no 
incentive for the consumer to take advantage of the recall. This is especially true where 
the hazardous product is still useful to the consumer and the cost of a replacement is 
substantial. The company is permitted to make this choice even thought people have 
been at risk for a number of years, thousands of products are still in use, and injuries are 
continuing to occur. In this example, as the law is currently written, allowing the 
manufacturer to choose a refund would do little, if anything, to stop customers from using 
the dangerous product and public safety would not be furthered. 
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SECTION 20(a) (CPSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIYIL PENALTY CAP) 

SEC. 20(a). [15 U.S.C. 2069(a)] 

(a)(1) Any person who knowingly violates section 19 of this Act shall be subject 

to a civil penalty not to exceed $5,000 $7,000 for each such violation. Subject to 

paragraph (2), a violation of section 19(a)(1), (2), (4), (5), (6), (7). (8), (9), (10), or (11) 

shall constitute a separate offense with respect to each consumer product involved, except 

that tho maximum oivil penalty sholl not exceed $1,250,000 for any rolatod oorios of 

violations. A violation of section 19(a)(3) shall constitute a separate violation with 

respect to each failure or refusal to allow or perform an act required thereby; and, if such 

violation is a continuing one, each day of such violations shall constitute a separate 

offense," except that the maximum oivil penalty ohall not oxoeod $1,250,000 for any 

related seriea of violations. 

(2) The second sentence of paragraph (1) of this subsection shall not apply to 

violations of paragraph (1) or (2) of section 19(a) -

(A) if the person who violated such paragraphs is not the manufacturer or 

private labeler or a distributor of the products involved, and 

(B) if such person did not have either (i) actual knowledge that his 

distribution or sale of the product violated such paragraphs or (ii) notice from the 

Commission that such distribution or sale would be a violation of such 

paragraphs. 

(3) (A) The maximum penalty amounts authorized in paragraph (1) shall be 

adjusted for inflation as provided in this paragraph. 
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(B) Not later than December 1, 4994 2005, and December 1 of each fifth 

calendar year thereafter, the Commission shall prescribe and publish in the 

Federal Register e aehedule of maximum authorized penaltieo the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. 

(C) The Dohodulo of maximum authorized penalties authorized penalty 

amount shall be prescribed by increasing each of the amount* referred to in 

paragraph (1) by the cost-of-living adjustment for the preceding five years. Any 

increase determined under the preceding sentence shall be rounded up to -

(i) in the case of penalties greater than $1,000 but a penalty amount less 

than or equal to $10,000, the nearest multiple of $1,000; 

(ii) in the case of ponaltioa a penalty amount greater than $10,00(>-bttt 

less than or equal to $100,000, the nearest multiple of $5,000* 

(iii) in the case of penalties greater than $100,000 but less than or equal to 

$200,000, tho noaroot multiple of $10,000, 

(iv) in the case of penalties greater than $200,000, the nearest multiple of 

$25,000 

(D) For purposes of this subsection: 

(i) The term "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-living adjustment for the preceding five years" 

means the percentage by which -
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(I) the Consumer Price Index for the month of June of the calendar 

year preceding the adjustment; exceeds 

(n) the Consumer Price Index for the month of June preceding the 

date on which the maximum authorized penalty was last adjusted. 

Under current law, the CPSC cannot assess more than $1,650,000 in any one case 
against a company that knowingly violates consumer product safety laws (Under the 
"Consumer Product Safety Improvement Act of 1990," this number is adjusted for 
inflation every five years. The next adjustment is due in 2005.) The proposed 
amendment eliminates the maximum civil penalty amount for multiple violations. Many 
of the cases in which the Commission seeks civil penalties involve very large 
corporations. More substantial civil penalties would provide a needed incentive for those 
companies to notify CPSC of defective products so that the agency can take timely action 
to protect consumers. Other agencies have civil penalty authority with no "cap" on the 
amount of the potential penalty for multiple violations, including the Federal Trade 
Commission (15 U.S.C. 21(1)) and the Federal Mine Safety and Health Administration 
(30 U.S.C. 820(a)), 

The proposed amendment does not change the criteria for determining the amount 
of civil penahy to be sought. Under current law, the Commission must consider the 
nature of the product defect, the severity of the risk of injury, the occurrence or absence 
of injury, the number of defective products distributed, and the appropriateness of such 
penahy in relation to the size of the business of the person charged, If the Commission 
staff cannot reach agreement with a company on a claim for civil penalty, the matter is 
referred to the Department of Justice for appropriate action. 

The proposed amendment also codifies the current civil penalty amount of $7,000 
for each knowing violation of section 19 of the CPSA. This amount was recently 
adjusted under the Consumer Product Safety Improvement Act of 1990 ("Improvement 
Act"), Public Law 101-608, 104 Stat. 3110 (November 16, 1990). 
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SECTION 21 (CPSA) - CRnVflNAL PENALTIES 
(AMENDED TO DELETE RQUIREMEMENT FOR NOTICE OF 

NONCOMPLIANCE AND TO INCREASE AMOUNT OF PENALTY) 

SEC. 21. [IS U.S.C. 2070] 

(a) Any person who knowingly and willfully violates section 19 of this Act ofteF 

having received notice of noncompliance from the Commission shall be fined not more 

than $50,000 or be imprisoned not more than one year, or both, if such person is an 

individual, or fined not more than $100,000, if such person is an organization (as the 

term ''organization" is defined in 18 U.S.C. 18). Any person who knowingly and 

willfully violates section 19 of this Act shall be fined not more than $250,000 or be 

imprisoned not more than three years, or both, if such person is an individual, or 

fined not more than $500,000 if such person is an organization. 

(b) Any individual director, officer, or agent of a corporation who knowingly and 

willfully authorizes, orders, or performs any of the acts or practices constituting in whole 

or in part a violarion of aoodon 19, and who has knowledge of notice of nonoomplianoe 

received by the corporation from the Commiaoion, subsection (a) shall be subject to 

penaUies under this section without regard to any penalties to which that corporation may 

be subject under subsection (a). 

The proposed amendment provides for two classes of CPSA violations: a 
"knowing" violation of the act carrying a maximum $50,000 fine and one-year prison 
sentence for individuals and a maximum fine of $100,000 for organizations, and a 
"willful" violation of the act carrying a maximum $250,000 fine and three-year prison 
sentence for individuals and a maximum fine of $500,000 for organizations. These 
heightened penalties are commensurate with the seriousness of product safety violations, 
which can result in death or serious injury to children and families. Other agencies have 
authority to seek substantial (felony) criminal penalties for knowing violations of safety 
requirements (e.g., the Food and Drug Administration regarding prescription drug 
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marketing violations (21 U.S.C, 333(b)) and the Department of Transportation regarding 
the transportation of hazardous material (49 U. S. C, 5124)). 

The proposed amendment also eliminates the requirement that the Commission 
give notice of noncompliance before imposing a criminal penalty for a knowing violation 
of product safety laws. The notice requirement makes it all but impossible to pursue a 
criminal penalty against companies, even in the most serious cases. The threat of a 
criminal felony prosecution would create an additional incentive for companies to report 
product defects to the Commission. 
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SECTION 5(a) (FHSA)- CRIMINAL PENALTIES 
(AMENDED TO INCREASE AMOUNT OF PENALTY) 

SEC. 5(a). [15 U.S.C. 1264(a)] 

Any person who violates any of the provisions of section 4 shall be guilty of a 

misdemeanor and shall on conviction thereof be subject to a fine of not more than $50© 

$5,000 or to imprisonment for not more than ninety days one year, or both, if such 

person is an individual, or not more than $10,000 if such person is an organization 

(as the term "organization" is defined in 18 U.S.C- 18); but for offenses committed 

with intent to defraud or mislead willfully, or for second and subsequent offenses, the 

penalty shall be imprisonment for not more than ono year three years, or a fine of not 

more than $̂ 0̂00, $250,000, or both, if such person is an individual, or both auoh 

imprisonment and fine or a fine of not more than $500,000 if such person is an 

organization.. 

The proposed amendment increases the potential criminal penalties to a level that 
will be meaningful. 
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SECTION 5(c) (FHSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIVIL PENALTY CAP) 

SEC. 5(c). [15 U.S.C. 1264(c)J 

(1) Any person who knowingly violates section 4 shall be subject to a civil 

penalty not to exceed $5,000 $7,000 for each such violation. Subject to paragraph (2), a 

violation of subsections (a), (b), (c), (d), (0, (g), (i), (j). and 00 of section 4 shall 

constitute a separate offense with respect to each substance involved; except that the 

maximum oivil penalty shall not oxoood $1,250,000 for any rotated scrica of violationa. 

A violation of section 4(e) shall constitute a separate violation with respect to each failure 

or refusal to allow or perform an act required by section 4(e); and, if such violation is a 

continuing one, each day of such violation shall constitute a separate offense, except that 

tho maximum oivil penalty ahall not exceed $1,350,000 for any rolatod aorios of 

violationa. 

(2) The second sentence of paragraph (1) of this subsection shall not apply to 

violations of subsection (a) or (c) of section 4 -

(A) if the person who violated such subsection is not the manufacturer, 

importer, or private labeler or a distributor of the substance mvolved; and 

(B) if such person did not have either (i) actual knowledge that such 

person's distribution or sale of the substance violated such subsection, or (ii) 

notice from the Commission that such distribution or sale would be a violation of 

such subseaion. 

(3) In determining the amount of any penalty to be sought upon commencing an 

action seeking to assess a penalty for a violation of section 4, the Commission shall 

consider the nature of the substance, the severity of the risk of injury, the occurrence or 

10 
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absence of injury, the amount of the substance distributed, and the appropriateness of 

such penalty in relation to the size of the business of the person charged, 

(4) Any civil penalty under this subsection may be compromised by the 

Commission. In determining the amount of such penalty or whether it should be remitted 

or mitigated, and in what amount, the Conunission shall consider the appropriateness of 

such penalty to the size of the business of the persons charged, the nature of the substance 

involved, the severity of the risk of injury, the occurrence or absence of injury, and the 

amount of the substance distributed. The amount of such penalty when finally 

determined, or the amount agreed on compromise, may be deducted from any sums 

owing by the United States to the person charged. 

(5) As used in the first sentence of paragraph (1), the term "knowdngly" means 

(A) having actual knowledge, or (B) the presumed having of knowledge deemed to be 

possessed by a reasonable person who acts in the circumstances, including knowledge 

obtainable upon the exercise of due care to ascertain the truth of representations. 

(6) (A) The maximum penalty amount authorized in paragraph (1) shall be 

adjusted for inflation as provided in this paragraph. 

(B) Not later than December 1, 4994 2005, and December 1 of each fifth 

calendar year thereafter, the Commission shall prescribe and publish in the 

Federal Register a oohodulo of maximum authorized penalties the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. 

(C) The schedule of maximum authorigod penalties authorized penalty 

amount shall be prescribed by increasing oaoh of the amounts referred to in 

11 
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paragraph (1) by the cost-of-living adjustment for the preceding five years. Any 

increase determined under the preceding sentence shall be rounded up to -

(i) in the case of ponaltioa greater than $1,000 but a penalty amount less 

than or equal to $10,000, the nearest multiple of $1,000; 

(ii) in the case of ponaltioa a penalty amount greater than $10,000 }m 

lofls than or equal to $100,000, the nearest multiple of $5,000j 

(iii) in the case of penalties greater than $100,000 but less than or equal to 

$200,000, the nearoat multiple of $10,000, and 

(iv>-i« the case of penalties greater than $200,000, tho nearest multiple of 

$25,000. 

(D) For purposes of this subsection: 

(i) The term "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-living adjustment for the preceding five years" 

means the percentage by which -

(I) the Consumer Price Index for the month of June of the calendar 

year preceding the adjustment; exceeds 

(II) the Consumer Price Index for the month of June preceding the 

date on which the maximum authorized penahy was last adjusted. 

See explanatory note for proposed amendment of section 20(a) of the CPSA. 

12 
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SECTIONS 15(b) and 15(c)(2) (FHSA) - NOTIFICATION AND REPAIR, 
REPLACEMENT, OR REFUND 

(AN AMENDMENT TO AUTHORIZE THE COMMISSION TO ORDER 
ALTERNATIVE ACTION WHERE THE ACTION ELECTED IS NOT IN THE 

PUBLIC INTEREST) 

SEC. 15(b). [15 U.S.C. 1274(b)] 

If Subject to the last paragraph of this subsection, if any article or substance 

sold in commerce is defined as a banned hazardous substance (whether or not it was such 

at the time of its sale) and the Commission determines (after affording interested persons, 

including consumers and consumer organizations, an opportunity for a hearing) that 

action under this subseaion is in the public interest, the Consumer Product Safety 

Commission may order the manufacturer, distributor, or dealer to take whichever of the 

following actions the person to whom the order is directed elects; 

(1) If repairs to or changes in the article or substance may be made so that 

it will not be a banned hazardous substance, to make such repairs or changes, 

(2) To replace such article or substance with a like or equivalent article or 

substance which is not a banned hazardous substance. 

(3) To refund the purchase price of the article or substance (less a 

reasonable allowance for use, if the article or substance has been in the possession 

of the consumer for one year or more -

(A) at the time of public notice under subsection (a), or 

(B) at the time the consumer receives actual notice that the article or 

substance is a banned hazardous substance, whichever first occurs). 

An order under this subseaion may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taking the action which such person has elected 

13 
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to take. The Commission shall specify in the order the persons to whom refunds must be 

made if the person to whom the order is directed elerts to take the action described in 

paragraph (3). If an order under this subsection is directed to more than one person, the 

Commission shall specify which person has the election under this subsection. An order 

under this subsection may prohibit the person to whom it applies from manufacturing for 

sale, offering for sale, distributing in commerce, or importing into the customs tenritory of 

the United States (as defined in general headnote 2 of the Tariff Schedules of the United 

States), [19 U.S.C. 1202n2; "includes only the States, the Distria of Columbia, and 

Puerto Rico"] or from doing any combination of such actions, with respect to the article 

or substance with respect to which the order was issued. 

If the Commission determines that the action that the manufacturer, 

distributor or dealer has elected to take under subsection (b)(1), (2), or (3) is not in 

the public interest, the Commission shall order the manufacturer, distributor or 

dealer to take whichever other action or actions specified in subsection (b)(1), (2), 

or (3) that the Commission determines to be in the public interest. If the 

Commission determines that both of the remaining actions specified in subsection 

(b)(1), (2), or (3) are in the public interest, the Commission shall order the 

manufacturer, distributor or dealer to take whichever of those actions the 

manufacturer, distributor or dealer elects. 

SEC. 15(c)(2). [15 U.S.C. 1274(c)(2)J 

If Subject to the last paragraph of this subsection, if the Commission 

detennines (after affording interested persons, including consumers and consumer 

organizations, an opportunity for a hearing in accordance with subsection (e) of this 

14 



05/10/2000 08:42 3015040121 U.S.-CPSC PAGE 15 

section) that any toy or other article intended for use by children that is not a banned 

hazardous substance contains a defea which creates a substantial risk of injury to 

children (because of the pattern of defea, the number of defective toys or such articles 

distributed in commerce, the severity of the risk, or otherwise) and that aaion under this 

paragraph is in the public interest, the Commission may order the manufacturer, 

distributor, or dealer to take whichever of the following aaions the person to whom the 

order is directed elects: 

(A) If repairs to or changes in the toy or article can be made so that it will 

not contain a defect which creates a substantial risk of injury to children, to make 

such repairs or changes. 

(B) To replace such toy or article with a like or equivalent toy or article 

which does not contain a defect which creates a substantial risk of injury to 

children, 

(C) To refund the purchase price of such toy or article (less a reasonable 

allowance for use, if such toy or article has been in the possession of the 

consumer for 1 year or more (i) at the time of public notice under paragraph 

(1)(A), or (ii) at the time the consumer receives actual notice that the toy or article 

contains a defect which creates a substantial risk of injury to children, whichever 

first occurs). 

An order under this paragraph may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taking the aaion which such person has elerted 

to take The Commission shall specify in the order the person to whom refunds must be 

made if the person to whom the order is directed elects to take the action described in 

15 
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subparagraph (C). If an order under this paragraph is directed to more than one person, 

the Commission shall specify which person has the eleaion under this paragraph. An 

order under this paragraph may prohibit the person to whom it applies from 

manufacturing for sale, offering for sale, distributmg in commerce, or importing into the 

customs territory of the United States (as defined in general headnote 2 to the Tariff 

Schedules of the United States), [19 U,S.C. 1202] or from doing any combination of such 

actions, with respea to the toy or article with respect to which the order was issued. 

If the Commission determines that the action that the manufacturer, 

distributor or dealer has elected to take under subsection (c)(2)(A), (B) or (C) is not 

in the public interest, the Commission shall order the manufacturer, distributor or 

dealer to take whichever other action or actions specified in subsection (c)(2)(A), (B) 

or (C) that the Commission detennines to be in the public interest. If the 

Commission determines that both of the remaining actions specified in subsection 

(c)(2)(A), (B) or (C) are in the public interest, the Commission shall order the 

manufacturer, distributor or dealer to take whichever of those actions the 

manufacturer, distributor or dealer elects. 

See explanatory note for proposed amendment of sertion 15(i) of the CPSA, 

16 
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McCarthy Eileen <mccarthy<eileen@dol.gov> 
05/05/2000 04:49:46 PM 

Record Type: Record 

To: Robert J. Pellicd/OMB/EOP 

cc: Thomas Rosalind <thomas-rosallnd@dol.gov> 
Subject: DOL comments on Consumer Product Safety Commission Legislative Pi" oposals (LRM RJP285) 

> Bob, 
> 
> DOL has one substantive comment on the CPSC legislative proposals. In the 
> description of the proposal to eliminate the cap on civil penalties for 
> violations, the last sentence of the first paragraph says, "Other agencies 
> have civil penalty authority with no 'cap' on the amount of the potential 
> penalty, including...the Federal Mine Safety and Health Administration (30 
> U.S.C. 820(a)." This is not a preciseiy accurate description of MSHA's 
> authority. We request that CPSC add a sentence after this one, saying: 
> "MSHA has a statutory maximum civil penalty amount, but has the authority 
> to determine the civil penalty for each cited violation using the Mine 
> Act's criteria." 
> 
> In addition, we have a couple of suggestions for CPSC's draft language: 
> 
> 1 The amendment to section 20(a)(3)(C) refers to rounding penalty amounts 
> "up to" the nearest multiple while the amendment to section 5(c)(6)(C) 
> refers to rounding penalty amounts "to" the nearest multiple. Perhaps 
> this language should be made consistent (?). 
> 
> 2. The amendment to section 21 refers to persons who are "organizations," 
> but there does not seem to be a definition of "organization" in either the 
> legislative proposal or CPSC's statute. It might be helpful to include 
> such a definition in the new language. 
> 
> Please call me if you have any questions. 
> 
> Eileen McCarthy 
> 219-8065x145 
> 
> 
> 

att1 .htm 
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May 5, 2000 
File: M 584 
LRM: 

TO: 

FROM: 

SUBJECT: 

Bob Pellicci 
OMB 

Sen Clark 
ComroeTce 

Consumer Product Safety Commission Draft Bill on Improving 
CPSC Enforcement Powers 

This drafl bill would: (J) elitninatc a present statutory cap ou civil penalties for violations of 
product ufeiy laws: (2) increase penalties (nnd delete a notice provision) involvuig cr.min..l violat^m 
S T ^ ^ v X CPSC he authoriiy to select the remedy (repair, replaceirient or refund) to be offered 
;?e p u E / t h e case of . product Recall - a .selecrion curremly reserved for the company mvolved. 

We have no obiecuon to the rtisi two acdoiis. However, changing tlic present law to permit the 
Con^mirion r^her t h i the company, to select the remedy to be offered for a defective pr(,duct is a 
S l y « 1 a qactionable one under Adinimstxalion regulatory pohcy as ^vcll as accepted 
S o m S o r y Concerning efficient .̂ guladon. Although the Comnjisston in ^^'''^'^^Zl'L 
analysis of this provision offer, an example in which a company might make u choice o J-^^^ 
S y would not be in the public interest the analysis does not indicate consideradon of a l * * ' v « 
ways - short of completely shifting ibe business decisionmaking mvolved to a government agency - to 
n d'auhc selecLn of remedy made by a compaî y is not clearly contrary to the public mteresl. 

We recommend consideration of intermediate solutions unless there is some reason why none 
would be workable. One approach might be to amend currcat law: (a) Co require a company to notify 
the Commission of its election among the three statutorily named rem^hal alternative., and (b to 
authorize the C:ommission, upon its own niouon or that of an intercsicd party, and b̂ sed on a finding 
chat such action is nccos.-̂ a,̂  in (he public interest under the particular circumscmces Presented, to 
êqdrc the use of another of the altemarivcs. (Expedited Commission fact-finding procedures could 

also be authorized if delayed consumer relief is of significant concern.) 

TOTfiL P.03 
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US. Department of Justice 

Office of Legislative Affairs 

Office of Ihe ASJiaanc AOoney Oenaal 

The Honorable Jacob J. Lew 
Director p i O fllF I 
Office of Management and Budget L ^ * ^ * ^ 
Washington, DC 20503 . 

Dear Mr. Lew: 

This responds to your request for the views of the Depaitment of Justice on a dwA bill of 
the Consumer Production Safety Commission (CPSC) that would, if enacted, enhance the 
Coimnsssion's enforcement authorities. As a general matter, we support the purposes and 
provisions of the draft biU. As noted below, we offer so.n̂ e suggestions for unprovements. 

1. Kliminaie the c?>p 9n civil penalties for vio%<!̂ '= r^iliiet safety laws 

We support this provision, lifting the cap on civil penalties. Under current law, the CPSC 
cannot seek more than $1.65 milUon in any case against a company that knowingly violates 
consumer product safety laws. 15 U.S.C § 2069(a)(1). Many of the cases liie CPSC handles 
involve large corporations which make products afTecting milhons of American consumers. 
Clearly a civil penalty against an extensive multinational coiporation which has very large 
operatbg profits should not be limited to S1.65 milUon. For a civil penalty to have any deterrent 
effect in the large scale cases, the cap must be changed. Otherwise, corporations can undertake a 
risky venture which might generate huge profits while at the same time bemg certain their 
regulatory liability is capped at only SI.65 inillion. 

As correctly noted by the CPSC, removing the cap on civil penalties is consistent with 
other agencies' stamtes, such as those enforced by the Federal Trade Commission (15 U.S.C. § 
21(a)) and the Federal Mine Safety and Health Administration (30 U.S.C. § 820(a)). The 
provision would not change the current standard for determining the amount of civil penalty 
sought Under 15 U.S.C. § 2069(b), the Conunission must consider (1) the nature of the product 
defect (2) the severity of the risk of injury, (3) the occurrence or absence of injury, (4) the 
number of defective products distributed, and (4) the appropriateness of such penalty m relation 
to the size of the business or the person charged. If the CPSC staff cannot reach agreement with 
a company on a claim for civil penalty, the matter is referred to DOJ for appropnaie action. 
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DRAFT 
Wc also support codifying the c«cnt civil penally amomit of S7,000 for each knowing 

violation of a product safely law. 

2 V---^^ ^ <^rimiT>nl ^nolitinn of proHurt .safety law^ frnm a ^^^^^^ 
\ l . felony .ndXnin^^^^uiT^enttf^^ 
<;|ie is criminally violating the la.w 

The CPSC can request the Justice Department to seek criminal penalties je^inst >doU^^ 
of the Consumer Product Safety Act C'CPSA") for engaging in any one of a numb« of pn)hibited 
acts ouUined in 15 U.S.C. § 2068 (such as introducmg mto ^ ^ ^ ^ ^ ^ ^ ^ ' ^ 
products that are subject to a CPSC regulation or order), see IS U.Ŝ C § 2070. J^J P̂SC câ ^̂  
Sso seek criminal penalties for violators of the Federal Hazardous Subs t^ Act (THSA ) for 
anyone engaging in a different series of prohibited acts outhned m l 5 U.S.C. 
§ 1263 (such as introducing into interstate commerce bamied or misbranded hazardous 
substances), see 15 U.S.C. § 1264(a). 

The proposed bill essentiaUy makes three changes to the two criminal statutes enforced 
by the CPSC; (1) enhance penalties, (2) alter the existing mess rea reqmrements for some 
violations, (3) remove the requirement under one of the two statutes, the CPSA, that the CPSC 
provide a,lvaice "notice of noncompUance" to any party it wishes to prosecute cnmmally under 
the CPSA. For the reasons outlined below, we strongly urge that the notice requurement be 
removed from the CPSA and support some of the penalty enhancements and some of the rBSis 
ESa requirement changes, but suggest a sHghtly different way of amending the two stamtes to 
accomplish the same goals. 

a. Xhe CPS A's notice yequgement 

We support removing the "notice of noncompliance" requirement of the CPSA. and 
beHeves it is the single greatest obstacle to the prosecution of criminal violations of the stah^-
In fact because of the requirement that the CPSC provide violators of the CPSA with a notice of 
noncompUance," we are aware of only one criminal prosecution under the CPSA m the Act s 2S-. 
year existence. That proseoition was for the distribution ofbutyl nitrite (see 15 U.S.C. § 2057a) 
by an individual to whom the CPSC had provided "notice of noncompliance" but who did not 
stop his distribution activities but simply took affirmative actions to conceal those acnvittes 
which continued for several more years before he was eventually apprehended and prosecuted. 

The notice requirement has provided a shield behind which bad actors who willfiilly 
violate the statute can hide comforted by the knowledge they can never be prosecuted because the 
CPSC has not yet detected their bad acts. We are aware of no other cnminal stamte thai has such 
a prerequisite. The requirement is particularly unnecessary in light of the fact that the stahite 
already requires the government prove beyond a reasonable doubt that a corporation or mdividual 
vioUted the statute knowingly. In other words, the CPSA already has a m«i§ rea requirement 
that would prevent a corporation that was unaware it was violating the law from bemg prosecuted 

- 2 -
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criminally. 

A recent CPSC criminal case well illustrates the problematic nature of the CPSA's notice 
requirement. In that case, the general manager of a wholesale distributorship of various customer 
products, including lighteis, had his employees remove the child-resistant mechanism from more 
than two million disposable lighters that he sold for a premium to retailers throughout the 
country. Because the defendant took affirmative Steps to conceal his activities frora the CPSC 
for nearly two years, the agency was'not able to provide "notice of noncompliance," as is 
currently required by 15 U.S.C. § 2070. Thus, when the case was referred to the Justice 
Department, we were not able to bring any charges under the CPSA, Eventually, we were able to 
obtain a conviction with respect to a prosecutable false statement that the defendant had made to 
the CPSC. Nonetheless, because the removal of the child-resistant mechanism was itself not a 
crime due to his not receiving notice from the CPSC, the defendant was still able to argue 
successfiilly that his sentencing offense level under the sentencing guidelines for fraud should not 
be increased either for loss or for serious risk of bodily injury. This type of anomalous situation 
can be prevented by the removal of the notice requirement in 15 U.S.C, § 2070. 

b. Altering the mens rea requirements and enhancing; penalties f> the CPSA and the 
EHSA 

1. The CPSA Criminal Sanctions 

Under 15 U.S.C. § 2070 of the CPSA, as currently written, defendants who "knowingly 
and willfiilly" violate the act are subject to one year in prison. The CPSC has proposed altering 
the mens lea requirement to only require the defendant "knowingly" violated the act. striking the 
term "and willfiilly" and has proposed increasing the fine and sentence provisions. The CPSC 
wants the maximum p.unishment expressly set out in the CPSA to be three years in prison and a 
fine of up to $250,000 for individuals and $500,000 for organizations. We support the CPSC's 
fine proposals which would simply make them consistent wifli the fines spelled out in 18 U.S.C 
§3571.' 

Although ±e CPSC proposes just one type of criminal violation of the CPSA, a knowing 
violation of which would carry a maximum three-year sentence, we believe a modification of the 
CPSC proposal would lead to more equitable results and provide a sliding scale of culpability 
and punishment. We believe that there should be two classes of CPSA violations: a "knowing" 
violation of the act carrying a maximum one-year prison sentence and a "willfiil" violation of the 
act carrying a maximum three-year prison sentence. 

Ŵe note that the statement in the sectional analysis that the cunent maximum fine for an 
individual is $50,000 does not appear to be accurate. Under 18 U.S.C. § 3571(b)(5), the correct 
amount is SI00,000. See also 18 U.S.C. § 3559(a)(6). 

3-
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The difference between the rwo mens rea requirements was spelled out in the Supreme 
Court's recent opinion, Btvan v. United States. 524 U.S. 184,193 (1998). Although that case 
dealt with a gun stamte, it provided the best recent explanation of the difference between the two 
mens rea requirements. 

[U]nless the text of the statute dictates a different result, the term "knowingly" merely 
requires proof of knowledge of the facts that constimte the offense. 

More is required, however, with respect to the coiiduct in the fourth category that is only 
criminal when done "willfijlly." The jury must find that the defendant acted with an evil-
meaning mind, that is to say, that he acted with knowledge that his conduct was unlawful. 

Id 

Using the above definitions as a guide, we would suggest that the stamte be amended to 
state that any person who 'Tcnowingly" violated the CPSA, (in other words the individual knew 
that he or she was engaging in the prohibited act, regardless of whether the government could 
prove that the individual also knew the prohibited act was unlawful), would face a maximum of 
one year in prison. However, a second tier offense cairying a maximum punishment of to 
three years in prison would be added for individuals in which the government could prove they 
knew they were acting in an unlawfiil manner. (It should be noted that, as the Court pointed out 
in Bryan, to prove a defendant acted "willfully" the government need not prove a defiandant knew 
of the particular statute he or she violated, only that he was actmg with the knowledge that he 
was violating the law.) 

Our altemative statutory scheme would provide two different levels of punishment 
depending on the culpability of the defendant. 

Although we believe that a "knowing" violation, absent a showing of "willfulness," 
should remain a one-year misdemeanor, rather than the three-year felony proposed by the CPSC. 
We believe that it is very important that the stamte contam a three-year maximum for more 
culpable defendants, who currently can act with the worst mens rea and be certain that they will 
receive no more than one year in prison. 

2. The FHSA Criminal Sanctions 

Unlike criminal violations of the CPSA, which has always included a mens rea 
requirement, the FHSA has instead contained one strict-liability offense and one offense with a 
rnens rea requirement. Under 15 U.S.C. § 1264(a) as currently written, any person who violates 
any provision of the FHSA, regardless of his or her meps rea. feces a maximum of 90 days in 
prison. If the government proves a defendant violated the act "with intent to defraud or mislead," 

-4 - I 
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or for second or subsequent offenses, the punishment is limited to one year in prison. Although 
the punishment is significantly less, the language for this section of the FHSA is modeled after 
the criminal provisions of the Federal Food, Dmg and Cosmetic Act, ("FDCA") found at 21 
U.S.C. § 333(a)(2). The difference is that the FDCA presently carries a one-year punishment for 
strict liability violations and a three-year punishment for violations "with intent to defraud or 
mislead." In its proposed changes, the CPSC has suggested the FHSA statiite be amended to 
basically mirror the present FDCA, although instead of making strict liabiUty offenses punishable 
by up to one year in prison as in the FDCA, the CPSC seeks an eighteen-month maximum for 
strict liability violations.of the FHSA. The CPSC seeks a three-year maximum sentence for 
violations with intent to defraud and mislead. 

We join the CPSC in believing the current punishment scheme in the FHSA is fer too 
lenient. Although we support the fine proposals, we recommend that the stamte be amended in a 
way that comes closer to tracking the mens jea requirements used in the CPSA (changes outlined 
above) and that the stamte abandon the mens Ega requirement of the FDCA model, which has 
proved somewhat unworkable in many FDA criminal prosecutions. 

Under our revised proposal, the maximum prison sentence for any person who violates a 
provision of the FHSA, without proof of any mens m requirement, would be increased fix)m the 
current 90 days to only twelve months. The CPSC proposed increasing the maximum 
punishment for strict Uability violations to eighteen months; however, we believe that this 
recommendation is unwise. The twelve-month limit is the dividing line between felonies and 
misdemeanors in the federal criminal justice system. Unless Congress is clear that it intends to 
impose such a severe penalty without a r̂ ens rea requirement, a court may interpret the provision 
to include such a requirement. <̂ee Staples v. United States, 511 U.S. 600,618 (1994). 
Therefore, limiting the penalty imposed under the strict liabiUty provision of the amended FHSA 
to a 12-month sentence would reduce the likelihood that a court would read in a mens r̂ a 
requirement into the statute. 

We suggest that this section of the FHSA be rewritten to include a second-tier 
punishmait forjndividuals who "willfiilly" violate the FHSA. Under this proposed change, 

" individuals'wiio violate the FHSA knowing tiiey are violating the taw would &ce Up" to three -
years in prison, regardless of whether they violate the FHSA with intent to defi-aud or mislead 
anyone. 

3. Giving CPSC authority to select the wav defective products will be fixed in product 
recalls 

Although this Department does not typically play an active role in advising the CPSC on 
its handling of recalls, we support the proposed change, as it would strengthen the agency's hand 
in enforcing Uiis key aspect of its statute. We believe it to be far more effective for the CPSC to 
choose which is the best method to get a defective product out of the marketplace than to leave it 
up to the defendant organization responsible for putting the product on the market in the fu-st 

-5-
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place. 

* * * tk 

Thank you for the opportunity to comment on this matter. Please feel free to caU upon us 
again if we maybe of additional assistance. 

Sincerely, 

Robert Raben 
Assistant Attomey General 

6-
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LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

1. Eliminate the cap on civil penalties for violations of product safety laws 

Under current law, the CPSC cannot assess more than $1,650,000 in any one case 
against a company that knowingly violates consumer product safety laws. (Under the 
"Consumer Product Safety Improvement Act of 1990," this number is adjusted for 
inflation every five years. The next adjustment is due in 2005.) The proposed 
amendment eliminates this maximum civil penalty amount. Many of the cases in which 
the Commission seeks civil penalties involve very large corporations. More substantial 
civil penalties would provide a needed incentive for those companies to notify CPSC of 
defective products so that the agency can take timely action to protect consumers. Other 
agencies have civil penalty authority with no "cap" on the amount of the potential 
penalty, including the Federal Trade Commission (15 U.S.C. 21(1)) and the Federal Mine 
Safety and Health Administration (30 U.S.C. 820(a)). 

The proposed amendment does not change the criteria for determining the amount 
of civil penalty to be sought. Under current law, the Commission must consider the 
nature oiF the product defect, the severity of the risk of injury, the occurrence or absence 
of injury, the number of defective products distributed, and the appropriateness of such 
penahy in relation to the size of the business of the person charged. If the Commission 
staff cannot reach agreement with a company on a claim for civil penalty, the matter is 
referred to the Department of Justice for appropriate action. 

The proposed amendment also codifies the current civil penalty amount of $7,000 
for each knowing violation of a product safety law. This amount was recently adjusted 
under the Consumer Product Safety Improvement Act of 1990 ("Improvement Act"), 
Public Law 101-608, 104 Stat. 3110 (November 16, 1990). 



2. Increase the penalty for a criminal violation of product safety laws from a 
misdemeanor to a felony and eliminate the requirement that the aeencv give 
notice to the company that is criminally violating the law. 

The proposed amendment increases the potential criminal penahies for a knowing 
violation of consumer product safety laws from a misdemeanor (up to one year in prison) 
to a felony (up to three years in prison). It also increases the maximum monetary 
criminal penalty from $50,000 to $250,000 for individuals and $500,000 for companies. 
These heightened penalties are commensurate with the seriousness of product safety 
violations, which can result in death or serious injury to children and families. Other 
agencies have authority to seek substantial (felony) criminal penalties for knowing 
violations of safety requirements (e.g., the Food and Drug Administration regarding 
prescription drug marketing violations (21 U.S.C. 333(b)) and the Department of 
Transportation regarding the transportation of hazardous material (49 U.S.C. 5124)). 

The proposed amendment also eliminates the requirement that the Commission 
give notice of noncompliance before imposing a criminal penalty for a knowing violation 
of product safety laws. The notice requirement makes it all but impossible to pursue a 
criminal penalty against companies, even in the most serious cases. The threat of a 
criminal felony prosecution would create an additional strong incentive for companies to 
report product defects to the Commission. 



3. Give CPSC the authority to select the way a defective product will be fixed in a 
product recall. 

Under current law, a company with a defective product that is being recalled has the right 
to select the remedy to be offered to the public, even if that remedy does not provide the 
most protection to consumers. The company can choose repair, replacement, or refimd, 
less a reasonable allowance for use. 

The proposed amendment will permit the Commission, rather than the company 
with the defective product, to select the remedy to protect the public. Companies will 
still be afforded the opportunity for a hearing to present their views, not only on whether 
their product constitutes a substantial product hazard, but also on the nature of the 
remedy that would be appropriate in the event that a recall is ordered. 

The ability of companies to choose the remedy often does not flirther public 
safety. For example, if a manufacturer chooses to refiind, "less a reasonable allowance 
for use," the purchase price of a product that has been on the market for a long time, the 
amount due consumers may be so small that there is no incentive for the consumer to take 
advantage of the recall. This is especially true where the hazardous product is still useful 
to the consumer and the cost of a replacement is substantial. The company is permitted 
to make this choice even though people have been at risk for a number of years, 
thousands of products are still in use, and injuries are continuing to occur. In this 
example, as the law is currently written, allowing the manufacturer to choose a reflind 
would do little, if anything, to stop customers from using the dangerous product and 
public safety would not be furthered. 



NON-LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

1. Provide $5 million to enhance CPSC's Special Investigations Unit (SIU) 

Under CPSC's laws, any company that has information that "reasonably supports the 
conclusion that its product creates an unreasonable risk of serious injury or death" must file a 
report with the CPSC. However, fewer than 60 percent of the investigations of dangerous 
products conducted by CPSC every year are a result of company reports. The rest of the 
investigations are initiated because of information that comes from other sources, such as 
consumer complaints, newspaper articles, and reports from health care practitioners. 

In 1995, CPSC established the SIU to develop new sources of information about 
potentially dangerous products in the marketplace and to review new and existing data sources to 
uncover potentially defective products. To date, the SIU has reached agreements with the 
International Association of Arson Investigators and a number of homeowners' insurance 
companies to receive information about products that may have caused death, serious injury and 
property damage. CPSC has initiated a number of recalls through the efforts of the SIU, 
including recalls of dive sticks that can impale children and playpens with protruding rivets that 
can strangle infants. 

An additional $5 million would enable CPSC to expand the role of the SIU to find 
companies who have failed to file reports of dangerous products and to investigate and prosecute 
cases against those companies. The combination of this increased enforcement capability and 
higher civil and criminal penalties for nonreporting would provide a strong deterrent against 
companies failing to notify CPSC about dangerous products. 

2. Allow CPSC to be eligible to receive money from the Department of Justice Asset 
Forfeiture Fund 

The money in the Department of Justice Asset Forfeiture Fund (the Fund) comes from 
property that was used in, or acquired through, illegal activities. Certain foreign, federal, state 
and local law enforcement agencies that help contribute to the Fund are authorized to apply for 
money from the Fund to enhance forfeiture and strengthen law enforcement. Recently, CPSC 
has initiated a number of cases against people who illegally distribute fireworks and other 
consumer products. The assets seized as a result of these cases have been deposited into the 
Fund. Many of these cases are ongoing, and CPSC staff anticipates that some of the cases will 
resuh in addhional contributions to the Fund. However, CPSC is not currentiy a member of the 
flind, and thus, authorized to apply for money from the Fund to flirther our law enforcement 
activities. 

The Asset Forfeiture and Money Laundering Section of the Criminal Division of the 
Department of Justice has the authority to admit CPSC into the Fund, thereby allowing the 
agency to apply for money from the Fund. With the additional revenue that CPSC would obtain 
from the Fund, the agency could expand its efforts to pursue criminals who violate product safety 
laws and put children and families in danger. 
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LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

Under cuirent law. the CTSC cannot assess more than $1.65^00 in any one c^e 
• • oTlnanv that knowingly violates consumer product safety laws. (Under tibe 

of 1990 " this number is a ^ . ^ J r 
inflation everv five years. The next adustment is due m 2005.) The proposeo 
S;^«ZeSmhates ttiis maximum civil penalty amount. Many of the cases m which 
r C o U L S d 4 penalties invoke very large corporations. More substantia, 
S^l oe3 e would provide a needed incentive for those compames to notify CPSC of 
H^ir^fv^SrcTso that the agency can take timely action to protect consumers. Otiier defective products so tnai me â ^ ^^^^^ potential 
agencies have civil penalty authomy witn no " 9 in̂ ^ and the Federal Mine 
penalty, including the Federal Trade Commission ( 5 U.S.C. 21G)) and the federal Mme 
Safety and Health Administration (30 U.S.C. 820(a)). 

The proposed amendment does not change the criteria for determming the amount 
of dvil oenSwto be sought Under current law, the Commission must consider the 
nltS^ of ̂ e p̂ od̂ ^̂ ^̂  s-erity of the risk of injury the occurrence or absence 

The number of defective products distributed, and the appropnateness of such 
; t T i i i " ? ^ ^ ^ ^ size of the'business of the P - n ĥarĝ ^ Com.jssion 
?tafF cannot reach agreement with a company on a clami for civil penalty, the matter is 
referred to the Department of Justice for appropnate acUon. 

The proposed amendment also codifies the current civil penalty amount of $7,000 
for . violation of a product safety law. This 
under the Consumer Product Safety Improvement Act of 1990 (Improvement Act ). 
PubUc Law 101-608,104 Stat. 3110 (November 16,1990). 
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SECTION 20(a) (CPSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIVIL PENALTY CAP) 

SEC. 20(a). [15 U.S.C 2069(a)] 

(a)(1) Any person who knowingly violates section 19 of this Act shall be subject 

to a civil penalty not to exceed $5,000 $7,000 for each such violation. Subject to 

paragraph (2). a violation of section 19(a)(1), (2), (4), (5). (6). (7). (8), (9), (10), or (11) 

shall constitute a separate offense with respect to each consumer product involved, eateopt 

that tho maximum civil-penalty shall not"Cxoccd-$ 1,250,000 for any related serics-of 

violations. A violation of section 19(a)(3) shall constitute a separate violation with 

respea to each failure or refiisal to allow or peifoim an act required thereby; and, if such 

violation is a continuing one, each day of such violations shall constitute a separate 

offense, exccpt-that-thc- maximum civil penalt]̂ ' shall not exceed $1,250,000 for any 

related scries of violations. 

(2) The second sentence of paragraph (1) of this subsection shall not apply to 

violations of paragraph (1) or (2) of section 19(a) -

(A) if the person who violated such paragraphs is not the manufacturer or 

private labeler or a distributor of the products involved, and 

(B) if such person did not have either (i) actual knowledge that his 

distribution or sale of the product violated such paragraphs or (il) notice from the 

Commission that such distribution or sale would be a violation of such 

paragraphs. 

(3) (A) The maximum penalty amounts authorized in paragraph (1) shall be 

ac^sted for inflation as provided in this paragraph. 
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(B) Not later than December 1, 4994 2005. and December 1 of each fifth 

calendar year thereafter, the Commission shall prescribe and publish in the 

Federal Register a-sehedule of maidmum authorized penalties the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. . 

(C) The schedulo of maximum authorized penalties authorized penalty 

amount shall be prescribed by increasmg each of the amounts referred to in 

paragraph (I) by tiie cost-of-living adjustment for the preceding five years. Any 

increase detemuned under the preceding sentence shall be rounded up to -

(i) in the case of penalties greater flion $1,000 but a penalty amount less 

than or equal to $10,000, tiie nearest multiple of $1,000; 

(ii) in the case of penalties a penalty amount greater than $10,000-but 

less tiian or equal to $100,000, tiie nearest multiple of $5,000? 

(iii) in flic case of penalties grcotortiian $100,000 but Icsa than or equal to 

$200,000. tfio ncarcot multiple of $10,000. 

(tv) in tiic case of penalties greater than $200,000, flic nearest multiple of 

$25,000. 

(D) For purposes of this subsection: 

(i) The tenn "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-living adjustment for the preceding five years" 

means the percentage by which -
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(I) tiie Consumer Price Index for the montii of June of tiie calendar 

year preceding the adjustment; exceeds 

(n) the Consumer Price Index for the month of June preceding the 

date on which the maximum authorized penalty was last adjusted. 
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SECTION S(c) (FHSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIVIL PENALTY CAP) 

SEC. 5(c). [15 U.S.C 1264(c)] 

(1) Any person who knowingly violates section 4 shall be subject to a civil 

penalty not to exceed $5,000 $7,000 for each such violation. Subject to paragraph (2), a 

violation of subsections (a), (b), (c), (d), (f), (g), (i). 0). and (k) of section 4 shall 

constitute a separate offense, with respect to each substance mvolved, cxocpt that tho 

maximum civil penalty shall not exocod $1,250,000 for any related series of violations. 

A violation of section 4(e) shall constitute a separate violation with respect to each failure 

or refusal to allow or perform an act required by section 4(e); and, if such violation is a 

continuing one, each day of such violation shall constitute a separate offense; except that 

the maximum civil pcnaltj' shall not exceed $1;250,000 for any related scrips of 

violations. 

(2) The second sentence of paragraph (1) of tiiis subsection shall not apply to 

violations of subsection (a) or (c) of section 4 -

(A) if the person who violated such subseaion is not the manufacturer, 

importer, or private labeler or a distributor of the substance involved; and 

(B) if such person did not have either (i) actual knowledge that such 

person's distribution or sale of the substance violated such subsection, or (ii) 

notice from tiie Commission that such distribution or sale would be a violation of 

such subsection. 

(3) In determming the amount of any penalty to be sought upon commencing an 

action seeking to assess a penalty for a violation of section 4. flie Commission shall 

consider the nature of tfie substance, tiie severity of the risk of injury, the occurrence or 
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absence of injury, the amount of the substance distributed, and the appropriateness of 

such penalty in relation to the size of the business of the person charged. 

(4) Any civil penalty under this subsection may be compromised by the 

Commission. In determining the amount of such penalty or whether it should be remhted 

or mitigated, and in what amount, the Commission shall consider the appropriateness of 

such penalty to the size of the business of tiie persons charged, the nature of the substance 

involved, the severity of the risk of injury, the occurrence or absence of injury, and the 

amount of tiie substance distiibuted. The amount of such penalty when fmally 

determined, or the amount agreed on compromise, may be deducted from any sums 

owing by the United States to the person charged. 

(5) As used in the jfirst sentence of paragraph (1), the term "knowingly" means 

(A) having actual knowledge, or (B) tiie presumed havmg of knowledge deemed to be 

possessed by a reasonable person who acts in the circumstances, including knowledge 

obtainable upon the exercise of due care to ascertain the truth of representations. 

(6) (A) The maximum penalty amount authorized in paragraph (1) shall be 

adjusted for inflation as provided in this paragraph. 

(B) Not later than December 1. 4994 2005, and December 1 of each fifth 

calendar year thereafter, tiie Commission shall prescribe and publish m the 

Federal Register a sohodule of maximum autiiorizod ponaltioa the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. 

(C) The schedulo of maximum authorized penalties authorized penalty 

amount shall be prescribed by increasing each of tiie amounts referred to in 
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paragraph (1) by the cost-of-livmg adjustment for the preceding five years. Any 

increase determined under the preceding sentence shall be rounded to -

(0 m the case of penalties-ffiootor-than $1,000 but a penalty amount less 

than or equal to $10,000, the nearest multiple of $1,000; 

l̂i) in the case of penalties a penalty amount greater than $10,000 but 

less than or equal to $100,000. the nearest multiple of $5,000? 

(iii) m tho case of penalties greater than $100,000 but loss than or equal to 

$200,000, tho nearest multiple of $10,000; and 

(iv) in tho oasc-of penalties-greater tiian-$200,000, tho noarcst-multiplo of 

$25,000. 

(D) For purposes of this subsection: 

(i) The term "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-Uving adjustment for the preceding five years" 

means the percentage by which -

(I) the Consumer Price Index for the month of June of the calendar 

year preceding the adjustment; exceeds 

(n) the Consumer Price Index for the month of June preceding the 

date on which the maxunum authorized penalty was last adjusted. 



MflY-04-2000 10:09 OMB/LRD . 202 395 3130 P.08 

2. Increase the penalty, for a criminal violation of product safety laws from a 
misdemeanor to a felony and eliminate the reauu-cmcnt that the agency give 
notice to the company that is criminally violating the law. 

The proposed amendment increases the potential criminal penalties for a knowing 
violation of consumer product safety laws from a misdemeanor (up to one year in prison) 
to a felony (up to tiiree years m prison). It also increases the maximum monetary 
crimmal penalty from $50,000 to $250,000 for individuals and $500,000 for companies. 
These heightened penahies are commensurate with the seriousness of product safety 
violations, which can resuk in death or serious injury to children and families. Other 
agencies have authority to seek substantial (felony) criminal penalties for knowing 
violations of safety requirements (e.g., the Food and Drug Administî on regarding 
prescription drug marketing violations (21 U.S.C. 333(b)) and tiie Department of 
Transportation regarding the transportation of hazardous material (49 U.S.C. 5124)). 

The proposed amendment also eliminates the requirement tiiat the Commission 
give notice of noncompliance before imposing a criminal penalty for a knowing violation 
of product safety laws. The notice requirement makes it all but impossible to pursue a 
criminal penalty against companies, even in the most serious cases. The threat of a 
criminal felony prosecution would create an additional strong incentive for companies to 
report produtt defects to the Commission. 
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SECTION 21 (CPSA) - CRIMINAL PENALTIES 
(AMENDED TO DELETE REQUIREMEMENT FOR NOTICE OF 

NONCOMPLIANCE AND TO INCREASE AMOUNT OF PENALTY) 

SEC2L I1SU.S.C2070] 

(a) Any person who knowingly and willfully violates section 19 of this Act 

havmg reccivcd-flottoo of nonoempliance from tho Commission shall be fined not more 

than $50,000 $250,000 if such person is an individual, or not more than $500,000 if 

such person is an organization, or be imprisoned not more than ono year three years, 

or both 

(b) Any individual director, officer, or agent of a corporation who knowingly and 

willfully authorizes, orders, or performs any of the acts or practices 

constituting in whole or in part a violation of section 19, and who has 

knowledge of notice of nonoompliancc received by the corporation from tho 

Commission, shall be subject to penalties under this section without regard to 

any penalties to which tiiat corporation may be subject under subsection (a). 
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SECTION S(a) (FHSA)- CRIMINAL PENALTIES 
(AMENDED TO INCREASE AMOUNT OF PENALTY) 

SEC 5(a). 115 U.S.C 1264(a)] 

Any person who violates any of the provisions of section 4 shall be guilty of a 

misdemeanor felony and shall on conviction thereof be subject to a fine of not more than 

$5QQ $5,000 if such person is an individual, or not more than $10,000 if such person 

is an organization, or to imprisonment for not more than ninety days eighteen months, 

or both; but for offenses committed with intent to defraud or mislead, or for second and 

subsequent offenses, the penalty shall be imprisonment for not more than ono year three 

years, or a fine of not more than $3,000 $250,000 if such person is an individual, or 

not more than $500,000 if such person is an organization, or both such imprisonment 

and fine. 
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3. Give CPSC-the, authority to select the wav a defective product will be fixed in a 
product recall. 

Under current law, a company vfith. a defective product that is being recalled has the right 
to select the remedy to be offered to the public, even if that remedy does not provide the 
most protection to consumers. The company can choose repair, replacement, or refund, 
less a reasonable allowance for use. ' 

The proposed amendment will permit the Commission, rather than the company 
with the defective product, to select the remedy to protect the public. Compames will 
still be afforded the opportunity for a hearing to present theu* views, not only on whether 
their product constitutes a substantial product hazard, but also on the nature of the 
remedy that would be appropriate in the event that a recall is ordered. 

The ability of companies to choose the remedy often does not further public 
safety. For example, if a manufacturer chooses to refund, "less a reasonable allowance 
for use." the purchase price of a product that has been on the market for a long time, the 
amount due consumers may be so small that there is no incentive fbr the consumer to take 
advantage of the recall. This is especially true where the hazardous product is still useful 
to the consumer and the cost of a replacement is substantial. The company is permitted 
to make this choice even though people have been at risk for a number of years, 
thousands of products are still in use, and injuries are continuing to occur. In this 
example, as the law is currently written, allowing the manufacturer to choose a refund 
would do littie. if anything, to stop customers from using the dangerous product and 
public safety would not be fiirthered. 
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SECTIONS 15(b) and 15(c)(2) (FHSA) - NOTIFICATION AND REPAKR, 
REPLACEMENT, OR REFUND 

(AMENDED TO ELIMINATE ELECTION OF REPAIR, REPLACEMENT, 
OR REFUND BY PERSON SUBJECT TO SECTION IS ACTION) 

SEC. 15(b). [15U.S.C.1274(b)l 

If any article or substance sold in commerce is defined as a banned hazardous 

substance (whether or not it was such at the time of its sale) and the Commission 

detennines (after affording interested persons, including consumers and consumer 

organizations, an opportunity for a hearing) that action under this subsection is in the 

public interest, the Consumer Product Safety Conunission may order the manufacturer, 

distributor, or dealer to take whichever-of tho following actions the person to whom-thc 

order is directed-elects one of the following actions, as specified by the Commission: 

(1) If repairs to or changes in the article or substance may be made so that 

it will not be a banned hazardous substance, to make such repaks or changes. 

(2) To replace such article or substance with a like or equivalent article or 

substance which is not a banned hazardous substance. 

(3) To refund the purchase price of the article or substance (less a 

reasonable allowance for use, if the article or substance has been in the possession 

of the consumer fbr one year or more -

(A) at the time of public notice under subsection (a), or 

(B) at the time the consumer receives actual notice that the article or 

substance is a banned hazardous substance, whichever first occurs). 

An order under this subsection may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taldng the action whioh such person has cloctad 

to tak-or whichever of the actions the Commission specifies under the preceding 
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paragraphs of this subsection. If the Commission specifies that the action described 

in paragraph (3) shall be taken, the 5he Commission shall specify in the order the 

persons to whom refunds must be made, if the person to whom the order is directed elects 

tQ4akc the acrion-deooribed in paragraph (3). If an order under this subsection is directed 

to more than-one person, tho Conunission shall spccify-whloh porooa has the oloction 

under this subsootioa An order under this subsection may prohibit the person to whom it 

applies from manufacturing for sale, offering fbr sale, distributing in commerce, or 

importing uito the customs territory of tiie United States (as defined in general headnote 2 

of tiie Tariff Schedules of the United States), [19 U.S.C. 1202n2; "includes only tiie 

States, the District of Columbia, and Puerto Rico"] or from doing any combination of 

such actions, with respect to the article or substance with respect to which the order was 

issued. 

SEC. 15(c)(2). [15 U.S.C 1274(c)(2)l 

If the Commission determines (after affording interested persons, including 

consumers and consumer organizations, an opportunity for a hearing in accordance vrith 

subsection (e) of this section) that any toy or other article intended for use by children 

that is not a banned hazardous substance contains a defect which creates a substantial risk 

of injury to children (because of the pattern of defect, the number of defective toys or 

such articles distributed in commerce, the severity of the risk, or otherwise) and that 

action under this paragraph is in tiie public interest, the Commission may order the 

manufacturer, distributor, or dealer to take whiohcvor of the following-actions thc-pcrson 

to whom-thc order is dircotod elects one of the following actions, as specified by the 

Commission.: 
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(A) If repairs to or changes in the toy or article can be made so that it will 

not contain a defect which creates a substantial risk of injury to children, to make 

such repairs or changes. 

(B) To replace such toy or article with a like or equivalent toy or article 

wiiich does not contain a defect which creates a substantial risk of injury to 

children. 

(C) To refund the purchase price of such toy or article (less a reasonable 

allowance for use, if such toy or article has been in the possession of the 

consumer for 1 year or more (i) at the time of public notice under paragr̂ h 

(1)(A), or (ii) at the time the consumer receives actual notice that the toy or article 

contains a defect which creates a substantial risk of injury to children, whichever 

first occurs). 

An order under this paragraph may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taking the action whioh suoh person has cloctod 

to-ttdeo? whichever of the actions the Commission specifies under the preceding 

paragraphs of this subsection. If the Commission specifies that the action described 

in paragraph (3) shall be taken, the f̂he Commission shall specify in the order the 

person to whom refimds must be made; i&thc person to whom the order is directed clcots 

to talcc' tho option described in subparagraph (C). If an order under this paragraph is 

directed to more than one person, the Commission shall specify which person has the 

election under this paragraph. An order under this paragraph may prohibit the person to 

whom it applies from manufacturing for sale, offering for sale, distributing in commerce, 

or importing into the customs territory of the United States (as defmed in general 
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headnote 2 to the Tariff Schedules of tiie United States), [19 U.S.C. 1202] or from domg 

any combination of such actions, witii respect to the toy or article with respect to which 

the order was issued. 

TGTflL P.15 



April 27, 2000 

Dear Heather, 

Here is the package we discussed last night. Feel free to call or e-mail me if you have 
any questions. 

Good luck on your events next week! 

TBI: 3 0 1 - 5 0 4 - 0 5 5 0 X 2 3 4 2 

Fax: 301-504-0121 
e-mail; pgilben@cpsc.gov 

Pamela Gilbert 
Executive Director 

U, S. Consumer Product Safety Commission 
4330 East-West Highway, Bethesda, MD 20814 

Sincerely, 

\rv\jdL 
Pamela Gilbert 
Executive Director, CPSC 
(301) 504-0550, ext. 2342 
pgilbert@cpsc.gov 



NON-LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

1. Provide $5 million to enhance CPSC's Special Investigations Unit (SIU) 

Under CPSC's laws, any company that has information that "reasonably supports the 
conclusion that its product creates an unreasonable risk of serious injury or death" must file a 
report with the CPSC. However, fewer than 60 percent of the investigations of dangerous 
products conducted by CPSC every year are a result of company reports. The rest of the 
investigations are initiated because of information that comes from other sources, such as 
consumer complaints, newspaper articles, and reports from health care practitioners. 

In 1995, CPSC established the SIU to develop new sources of information about 
potentially dangerous products in the marketplace and to review new and existing data sources to 
uncover potentially defective products. To date, the SIU has reached agreements with the 
International Association of Arson Investigators and a number of homeowners' insurance 
companies to receive information about products that may have caused death, serious injury and 
property damage. CPSC has initiated a number of recalls through the efforts of the SIU, 
including recalls of dive sticks that can impale children and playpens with protruding rivets that 
can strangle infants. 

An additional $5 million would enable CPSC to expand the role of the SIU to find 
companies who have failed to file reports of dangerous products and to investigate and prosecute 
cases against those companies. The combination of this increased enforcement capability and 
higher civil and criminal penalties for nonreporting would provide a strong deterrent against 
companies failing to notify CPSC about dangerous products. 

2. Allow CPSC to be eligible to receive money from the Department of Justice Asset 
Forfeiture Fund 

The money in the Department of Justice Asset Forfeiture Fund (the Fund) comes from 
property that was used in, or acquired through, illegal activities. Certain foreign, federal, state 
and local law enforcement agencies that help contribute to the Fund are authorized to apply for 
money from the Fund to enhance forfeiture and strengthen law enforcement. Recently, CPSC 
has initiated a number of cases against people who illegally distribute fireworks and other 
consumer products. The assets seized as a result of these cases have been deposited into the 
Fund. Many of these cases are ongoing, and CPSC staff anticipates that some of the cases will 
result in additional contributions to the Fund. However, CPSC is not currently a member of the 
fund, and thus, authorized to apply for money from the Fund to flirther our law enforcement 
activities. 

The Asset Forfeiture and Money Laundering Section of the Criminal Division of the 
Department of Justice has the authority to admit CPSC into the Fund, thereby allowing the 
agency to apply for money from the Fund. With the additional revenue that CPSC would obtain 
from the Fund, the agency could expand its efforts to pursue criminals who violate product safety 
laws and put children and families in danger. 



LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

I. Eliminate the cap on civil penalties for violations of product safety laws 

Under current law, the CPSC cannot assess more than $1,650,000 in any one case 
against a company that knowingly violates consumer product safety laws. (Under the 
"Consumer Product Safety Improvement Act of 1990," this number is adjusted for 
inflation every five years. The next adjustment is due in 2005.) The proposed 
amendment eliminates this maximum civil penalty amount. Many of the cases in which 
the Commission seeks civil penalties involve very large corporations. More substantial 
civil penalties would provide a needed incentive for those companies to notify CPSC of 
defective products so that the agency can take timely action to protect consumers. Other 
agencies have civil penahy authority with no "cap" on the amount of the potential 
penalty, including the Federal Trade Commission (15 U.S.C. 21(1)) and the Federal Mine 
Safety and Heahh Administration (30 U.S.C. 820(a)). 

The proposed amendment does not change the criteria for determining the amount 
of civil penahy to be sought. Under current law, the Commission must consider the 
nature of the product defect, the severity of the risk of injury, the occurrence or absence 
of injury, the number of defective products distributed, and the appropriateness of such 
penalty in relation to the size of the business of the person charged. If the Commission 
staff cannot reach agreement with a company on a claim for civil penalty, the matter is 
referred to the Department of Justice for appropriate action. 

The proposed amendment also codifies the current civil penalty amount of $7,000 
for each knowing violation of a product safety law. This amount was recently adjusted 
under the Consumer Product Safety Improvement Act of 1990 ("Improvement Act"), 
Public Law 101-608, 104 Stat. 3110 (November 16, 1990). 



SECTION 20(a) (CPSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIVIL PENALTY CAP) 

SEC. 20(a). [15 U.S.C. 2069(a)] 

(a)(1) Any person who knowingly violates section 19 of this Act shall be subject 

to a civil penalty not to exceed $5,000 $7,000 for each such violation. Subject to 

paragraph (2), a violation of section 19(a)(1), (2), (4), (5), (6), (7), (8), (9), (10), or (11) 

shall constitute a separate offense with respect to each consumer product involved, except 

that the maximum civil penalty shall not exceed $1,250,000 for any related series of 

violations. A violation of section 19(a)(3) shall constitute a separate violation with 

respect to each failure or refusal to allow or perform an act required thereby; and, if such 

violation is a continuing one, each day of such violations shall constitute a separate 

offense, except that the maximum civil penalty shall not exceed $1,250,000 for any 

related series of violations. 

(2) The second sentence of paragraph (1) of this subsection shall not apply to 

violations of paragraph (1) or (2) of section 19(a) -

(A) if the person who violated such paragraphs is not the manufacturer or 

private labeler or a distributor of the products involved, and 

(B) if such person did not have either (i) actual knowledge that his 

distribution or sale of the product violated such paragraphs or (ii) notice from the 

Commission that such distribution or sale would be a violation of such 

paragraphs. 

(3) (A) The maximum penalty amounts authorized in paragraph (1) shall be 

adjusted for inflation as provided in this paragraph. 



(B) Not later than December 1, 4^94 2005, and December 1 of each fifth 

calendar year thereafter, the Commission shall prescribe and publish in the 

Federal Register a schedule of maximum authorized penalties the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. 

(C) The schedule of maximum authorized penalties authorized penalty 

amount shall be prescribed by increasing each of the amounts referred to in 

paragraph (1) by the cost-of-living adjustment for the preceding five years. Any 

increase determined under the preceding sentence shall be rounded up to -

(i) in the case of penahies greater than $1,000 but a penalty amount less 

than or equal to $10,000, the nearest muhiple of $1,000; 

(ii) in the case of penahies a penalty amount greater than $10,000-but 

less than or equal to $100,000, the nearest muhiple of $5,000= 

(iii) in the case of penalties greater than $100,000 but less than or equal to 

$200,000, the nearest multiple of $10,000. 

(iv) in the case of penalties greater than $200,000, the nearest multiple of 

$25,000. 

(D) For purposes of this subsection: 

(i) The term "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-living adjustment for the preceding five years" 

means the percentage by which -



(I) the Consumer Price Index for the month of June of the calendar 

year preceding the adjustment; exceeds 

(II) the Consumer Price Index for the month of June preceding the 

date on which the maximum authorized penalty was last adjusted. 



SECTION 5(c) (FHSA) - CIVIL PENALTIES 
(AMENDED TO DELETE CIVIL PENALTY CAP) 

SEC. 5(c). [15 U.S.C. 1264(c)] 

(1) Any person who knowingly violates section 4 shall be subject to a civil 

penalty not to exceed $5,000 $7,000 for each such violation. Subject to paragraph (2), a 

violation of subsections (a), (b), (c), (d), (f), (g), (i), Q), and (k) of section 4 shall 

constitute a separate offense with respect to each substance involved, except that tho 

maximum oivil penalty shall not exceed $1,250,000 for any related series of violations. 

A violation of section 4(e) shall constitute a separate violation with respect to each failure 

or refusal to allow or perform an act required by section 4(e); and, if such violation is a 

continuing one, each day of such violation shall constitute a separate offense, except that 

the maximum civil penalty shall not exceed $1,250,000 for any related series of 

violations. 

(2) The second sentence of paragraph (1) of this subsection shall not apply to 

violations of subsection (a) or (c) of section 4 -

(A) if the person who violated such subsection is not the manufacturer, 

importer, or private labeler or a distributor of the substance involved; and 

(B) if such person did not have either (i) actual knowledge that such 

person's distribution or sale of the substance violated such subsection, or (ii) 

notice from the Commission that such distribution or sale would be a violation of 

such subsection. 

(3) In determining the amount of any penahy to be sought upon commencing an 

action seeking to assess a penalty for a violation of section 4, the Commission shall 

consider the nature of the substance, the severity of the risk of injury, the occurrence or 



absence of injury, the amount of the substance distributed, and the appropriateness of 

such penalty in relation to the size of the business of the person charged. 

(4) Any civil penalty under this subsection may be compromised by the 

Commission. In determining the amount of such penahy or whether it should be remitted 

or mitigated, and in what amount, the Commission shall consider the appropriateness of 

such penalty to the size of the business of the persons charged, the nature of the substance 

involved, the severity of the risk of injury, the occurrence or absence of injury, and the 

amount of the substance distributed. The amount of such penalty when finally 

determined, or the amount agreed on compromise, may be deducted from any sums 

owing by the United States to the person charged. 

(5) As used in the first sentence of paragraph (1), the term "knowingly" means 

(A) having actual knowledge, or (B) the presumed having of knowledge deemed to be 

possessed by a reasonable person who acts in the circumstances, including knowledge 

obtainable upon the exercise of due care to ascertain the truth of representations. 

(6) (A) The maximum penalty amount authorized in paragraph (1) shall be 

adjusted for inflation as provided in this paragraph. 

(B) Not later than December 1, i994 2005, and December 1 of each fifth 

calendar year thereafter, the Commission shall prescribe and publish in the 

Federal Register a schedule of maximum authorized penalties the authorized 

penalty amount that shall apply for violations that occur after January 1 of the 

year immediately following such publication. 

(C) The schedule of maximum authorized penalties authorized penalty 

amount shall be prescribed by increasing each of the amounts referred to in 



paragraph (1) by the cost-of-living adjustment for the preceding five years. Any 

increase determined under the preceding sentence shall be rounded to -

(i) in the case of penahies greater than $1,000 but a penalty amount less 

than or equal to $10,000, the nearest muhiple of $1,000; 

(ii) in the case of penahies a penalty amount greater than $10,000 but 

less than or equal to $100,000, the nearest muhiple of $5,000t 

(iii) in the case of penahies greater than $100,000 but less than or equal to 

$200,000, the noarost muhiple of $10,000; and 

(iv) in the case of penalties greater than $200,000, the nearest multiple of 

$25,000. 

(D) For purposes of this subsection: 

(i) The term "Consumer Price Index" means the Consumer Price Index 

for all-urban consumers published by the Department of Labor. 

(ii) The term "cost-of-living adjustment for the preceding five years" 

means the percentage by which -

(I) the Consumer Price Index for the month of June of the calendar 

year preceding the adjustment; exceeds 

(II) the Consumer Price Index for the month of June preceding the 

date on which the maximum authorized penalty was last adjusted. 



2. Increase the penalty for a criminal violation of product safety laws from a 
misdemeanor to a felony and eliminate the requirement that the agency give 
notice to the company that is criminally violating the law. 

The proposed amendment increases the potential criminal penalties for a knowing 
violation of consumer product safety laws from a misdemeanor (up to one year in prison) 
to a felony (up to three years in prison). It also increases the maximum monetary 
criminal penalty from $50,000 to $250,000 for individuals and $500,000 for companies. 
These heightened penahies are commensurate with the seriousness of product safety 
violations, which can result in death or serious injury to children and families. Other 
agencies have authority to seek substantial (felony) criminal penalties for knowing 
violations of safety requirements (e.g., the Food and Drug Administration regarding 
prescription drug marketing violations (21 U.S.C. 333(b)) and the Department of 
Transportation regarding the transportation of hazardous material (49 U.S.C. 5124)). 

The proposed amendment also eliminates the requirement that the Commission 
give notice of noncompliance before imposing a criminal penalty for a knowing violation 
of product safety laws. The notice requirement makes it all but impossible to pursue a 
criminal penalty against companies, even in the most serious cases. The threat of a 
criminal felony prosecution would create an additional strong incentive for companies to 
report product defects to the Commission. 



SECTION 21 (CPSA) - CRIMINAL PENALTIES 
(AMENDED TO DELETE REQUIREMEMENT FOR NOTICE OF 

NONCOMPLIANCE AND TO INCREASE AMOUNT OF PENALTY) 

SEC. 21. [15 U.S.C. 2070] 

(a) Any person who knowingly and willfiilly violates section 19 of this Act after 

having received notice of noncompliance from the Commission shall be fined not more 

than $50,000 $250,000 if such person is an individual, or not more than $500,000 if 

such person is an organization, or be imprisoned not more than one year three years, 

or both. 

(b) Any individual director, officer, or agent of a corporation who knowingly and 

willfully authorizes, orders, or performs any of the acts or practices 

constituting in whole or in part a violation of section 19, and who has 

knowledge of notice of noncompliance received by the corporation from the 

Commission, shall be subject to penalties under this section without regard to 

any penalties to which that corporation may be subject under subsection (a). 



SECTION 5(a) (FHSA)- CRIMINAL PENALTIES 
(AMENDED TO INCREASE AMOUNT OF PENALTY) 

SEC. 5(a). [15 U.S.C. 1264(a)] 

Any person who violates any of the provisions of section 4 shall be guilty of a 

misdemeanor felony and shall on conviction thereof be subject to a fine of not more than 

$500 $5,000 if such person is an individual, or not more than $10,000 if such person 

is an organization, or to imprisonment for not more than ninety days eighteen months, 

or both, but for offenses committed with intent to defraud or mislead, or for second and 

subsequent offenses, the penalty shall be imprisonment for not more than one year three 

years, or a fine of not more than $3,000 $250,000 if such person is an individual, or 

not more than $500,000 if such person is an organization, or both such imprisonment 

and fine. 



3. Give CPSC the authority to select the way a defective product will be fixed in a 
product recall. 

Under current law, a company with a defective product that is being recalled has the right 
to select the remedy to be offered to the public, even if that remedy does not provide the 
most protection to consumers. The company can choose repair, replacement, or reflind, 
less a reasonable allowance for use. 

The proposed amendment will permit the Commission, rather than the company 
whh the defective product, to select the remedy to protect the public. Companies will 
still be afforded the opportunity for a hearing to present their views, not only on whether 
their product constitutes a substantial product hazard, but also on the nature of the 
remedy that would be appropriate in the event that a recall is ordered. 

The ability of companies to choose the remedy often does not further public 
safety. For example, if a manufacturer chooses to reflind, "less a reasonable allowance 
for use," the purchase price of a product that has been on the market for a long time, the 
amount due consumers may be so small that there is no incentive for the consumer to take 
advantage of the recall. This is especially true where the hazardous product is still useful 
to the consumer and the cost of a replacement is substantial. The company is permitted 
to make this choice even though people have been at risk for a number of years, 
thousands of products are still in use, and injuries are continuing to occur. In this 
example, as the law is currently written, allowing the manufacturer to choose a refund 
would do little, if anything, to stop customers from using the dangerous product and 
public safety would not be fiirthered. 
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GE Faces Lawsuits on Dishwasher-Recall Plan 
By M.ATT MURRAY 

Sniff Reporter of T\iiL W A L L SrntriCT JOURNAL 

General Electric Co. is coming under in­
creasing iieat for a disliwastier-recali plan. 

New Yorl< state's attorney general, 
Eliot Spitzer, said he formally notified GE 
he intends to file within days a lawsuit over 
its October recall of 3.1 million dishwash­
ers containing a defective energy switch 
that could spark fires. In a statement, Mr. 
Spitzer said GE "deceived consumers in 
New Yoi'k and across the country so they 
could sell more dishwashers." 

Teri7 Dunn, a spokesman at GE Appli-
a.nces, Louisville, Ky., called the action 
"gi-anristanding." Pointing out that the re­
bate program was implemented in con­
junction with the federal Consumer Prod­
ucts Safety Commission, he said, "This 
has been, is and will continue to-be about 
consumer safety and removing these haz­
ards from the consumer marketplace. We 
are working very hard to communicate ef­
fectively with and to satisfy all our con­
sumers during this recall." 

Separately, a lawsuit accusing GE of at­
tempting "to turn the CPSC procedures 
into a marketing program for the sale of 
new GE dishwashers" and seeking class-
action status was filed yesterday in U.S. 
District Court in St. Petersburg, Fla. An 
earlier suit filed in Florida state court ac­

cuses GE of intentionally concealing the 
design defect in its dishwashers from the 
late 19S0S until it notified the commission 
in November 199S. 

GE has denied those allegations. But 
the commission said yesterday that it is in­
vestigating whether GE should have re­
ported the problem sooner. 

The recall concerns GE and Hotpoint 
brand dishwashers made from April 1983 to 
January 19S9. GE and the commission said 
50 fires caused by a defective energy 
switch on the dishwashers had been re­
ported. Seven spread beyond the machines 
themselves. No injuries were reported. 

The big question is how practical it is to 
repair the machines. GE offered individual 
owners rebates of S75 to S125 toward new 
GE replacements, orS25 toward a non-GE 
dishwasher. But it refused to pay for re­
pairing them, citing the costs and the age 
of the appliances, and warns on its Web 
site, "If you choose to repair it independent 
of GE, you do so at your own cost and risk." 

Yesterday, Mr. Dunn went further, in­
sisting that the appliance cannot be re­
paired, but can only be altered to deacti­
vate the switch, thus denying users a 
choice between heated drying and air dry­
ing of dishes. "There is no f i . \ , " he said. 
"You can disable the feature, but you can­
not repair it to its original condition." The 

cost of such an action. Mr. Dunn said, is .S75 
to SlOO, but "it makes no economic sense 
for the consumer to spend this money to 
make an old dishwasher that's past its use­
ful life not do something." The average 
dishwasher lasts nine to 11 years. 

At the same time, GE has offered some 
big-volunie customers, such as apartment 
managers, instructions and tools to correct 
the problems on e.xisting dishwashers "if 
they have a financial hardship.'' Mr. Dunn 
said. "They can do this because rhey have 
qualified service technicians to safely do 
this." GE also offers such customers re­
bates on replacements, which run from 

• S200 to S500 a unit. 
GE had a choice under the law to offer a 

• recall, a rebate or repairs, said Alan 
Schoem, director of compliance at the 
CPSC. He said the agency had urged GE to 
offer repairs to individual consumers but 
"they flatout.refused." 

Moreover, he said: "They might he split­
ting hairs or playing a semantic game when 
they talk about a repair. The hazard can be 
repaired from the dishwasher by rewiring 
the switch." He conceded that doing so 
wouldn't permit users to choose between 
heat drying and air drying their dishes. 

He also said |hat since the recall was 
announced, the commission has gotten 
"many more complaints "than we would 
normally get about a recall program." 

GE said it has received mostly positiye 
responses. 



NEW YORK ATTORNEY GENERAL'S OFFICE ACTION AGAINST GE FOR 
FRAUD IN CONNECTION WFFH THE DISHWASHER R E C A L L 

The Consumer Fraud Division of the New York Attomey General's Office may soon file 
a complaint against GE for fraud. GE has sent form letters to consumers who have asked 
if the dishwashers can be repaired saying that a repair is unavailable. The New York 
complaint will allege that this statement - that the dishwashers cannot be repaired - is 
fraudulent. The following Q and A provides responses to possible press inquiries: 

1. Did CPSC stafT approve the GE letter claiming that the dishwasher cannot be 
repaired? 

No. 

2. Would we have approved the letter? 

No. 

3. What are you doing about it? 

The dishwasher recall is part of an open case. We are monitoring the recall and working 
with GE to maximize its effectiveness. 

4. What can you do in this sort of situation? 

In general, we work with firms conducting recalls to assure that we review and approve 
all materials that go out to the public. 

5. Can you sue a company for fraud? 

No. The CPSC is responsible for identifying and recalling unsafe products. Other 
agencies are responsible for taking action against firms that commit fraud. In this case, 
the State of New York is acting under its state laws. 

6. Can the dishwashers be repaired? 

We would have preferred GE to offer consumers a repair. We asked GE to do so. GE 
refused to offer a repair and offered a rebate instead. That is their right under the law. 

It is possible to wire around the safety hazard in these dishwashers. This service must be 
performed by a qualified technician. It is unsafe for consumers to attempt to rewire the 
dishwashers themselves. 

7. Will GE wire around the safety problem? 



That is a question for GE. 

8. Are there any class actions against GE because of this lawsuit? 

We are a federal agency and we do not get involved in private litigation. This includes 
passing on information about private litigation. 

9. Do you think this has been an effective recall? 

We are monitoring the recall closely. It is too soon to reach conclusions about its 
effectiveness. 



SECTION 15(d) (CPSA) - NOTIFICATION AND REPAIR, 
REPLACEMENT, OR REFUND 

(AMENDED TO ELIMINATE ELECTION OF REPAIR, REPLACEMENT, 
OR REFUND BY PERSON SUBJECT TO SECTION 15 ACTION) 

SEC. 15(d). [15 U.S.C. 2064(d)] 

If the Commission determines (after affording interested parties, including 

consumers and consumer organizations, an opportunity for a hearing in accordance with 

subsection (f) of this section) that a product distributed in commerce presents a 

substantial product hazard and that action under this subsection is in the public interest, it 

may order the manufacturer or any distributor or retailer of such product to take 

whichever of the following actions the person to whom the order is directed elects one of 

the following actions, as specified by the Commission: 

(1) To bring such product into conformity with the requirements of the 

applicable consumer product safety rule or to repair the defect in such product. 

(2) To replace such product with a like or equivalent product which 

complies with the applicable consumer product safety rule or which does not 

contain the defect. 

(3) To refiind the purchase price of such product (less a reasonable 

allowance for use, if such product has been in the possession of a consumer for 

one year or more (A) at the time of public notice under subsection (c), or (B) at 

the time the consumer receives actual notice of the defect or noncompliance, 

whichever first occurs). 

An order under this subsection may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taking action under whichever of the preceding 



paragraphs of this subsection under which such person has elected to act. whichever of 

the actions the Commission specifies under the preceding paragraphs of this 

subsection I f the Commission specifies that the action described in paragraph (3) 

shall be taken, the The Commission shall specify in the order the persons to whom 

refunds must be made, if the person to whom the order is directed elects to take the action 

described in paragraph (3). If an order under this subsection is directed to more than one 

person, the Commission shall specify which person has the election under this subsection. 

An order under this subsection may prohibit the person to whom it applies from 

manufacturing for sale, offering for sale, distributing in commerce, or importing into the 

customs territory of the United States (as defined in general headnote 2 to the Tariff 

Schedules of the United States), [19 U.S.C. 1202] or from doing any combination of such 

actions, the product with respect to which the order was issued. 



SECTIONS 15(b) and 15(c)(2) (FHSA) - NOTIFICATION AND REPAIR, 
REPLACEMENT, OR REFUND 

(AMENDED TO ELIMINATE ELECTION OF REPAIR, REPLACEMENT, 
OR REFUND BY PERSON SUBJECT TO SECTION 15 ACTION) 

SEC. 15(b). [15 U.S.C. 1274(b)] 

If any article or substance sold in commerce is defined as a banned hazardous 

substance (whether or not it was such at the time of its sale) and the Commission 

determines (after affording interested persons, including consumers and consumer 

organizations, an opportunity for a hearing) that action under this subsection is in the 

public interest, the Consumer Product Safety Commission may order the manufacturer, 

distributor, or dealer to take whichever of the following actions the person to whom the 

order is directed elects one of the following actions, as specified by the Commission: 

(1) I f repairs to or changes in the article or substance may be made so that 

it will not be a banned hazardous substance, to make such repairs or changes. 

(2) To replace such article or substance with a like or equivalent article or 

substance which is not a banned hazardous substance. 

(3) To reflind the purchase price of the article or substance (less a 

reasonable allowance for use, if the article or substance has been in the possession 

of the consumer for one year or more -

(A) at the time of public notice under subsection (a), or 

(B) at the time the consumer receives actual notice that the article or 

substance is a banned hazardous substance, whichever first occurs). 

An order under this subsection may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taking the action which such person has elected 

to take, whichever of the actions the Commission specifies under the preceding 



paragraphs of this subsection. If the Commission specifies that the action described 

in paragraph (3) shall be taken, the The Commission shall specify in the order the 

persons to whom refiands must be made, if the person to whom the order is directed elects 

to take the action described in paragraph (3). If an order under this subsection is directed 

to more than one person, the Commission shall specify which person has the election 

under this subsection. An order under this subsection may prohibit the person to whom it 

applies from manufacturing for sale, offering for sale, distributing in commerce, or 

importing into the customs territory of the United States (as defined in general headnote 2 

of the Tariff Schedules of the United States), [19 U.S.C, 1202n2; "includes only the 

States, the District of Columbia, and Puerto Rico"] or from doing any combination of 

such actions, with respect to the article or substance with respect to which the order was 

issued. 

SEC. 15(c)(2). [15 U.S.C. 1274(c)(2)] 

If the Commission determines (after affording interested persons, including 

consumers and consumer organizations, an opportunhy for a hearing in accordance with 

subsection (e) of this section) that any toy or other article intended for use by children 

that is not a banned hazardous substance contains a defect which creates a substantial risk 

of injury to children (because of the pattern of defect, the number of defective toys or 

such articles distributed in commerce, the severity of the risk, or otherwise) and that 

action under this paragraph is in the public interest, the Commission may order the 

manufacturer, distributor, or dealer to take whichever of the following actions the person 

to whom the order is directed elects one of the following actions, as specified by the 

Commission.: 



(A) If repairs to or changes in the toy or article can be made so that it will 

not contain a defect which creates a substantial risk of injury to children, to make 

such repairs or changes. 

(B) To replace such toy or article with a like or equivalent toy or article 

which does not contain a defect which creates a substantial risk of injury to 

children. 

(C) To reflind the purchase price of such toy or article (less a reasonable 

allowance for use, if such toy or article has been in the possession of the 

consumer for 1 year or more (i) at the time of public notice under paragraph 

(1)(A), or (ii) at the fime the consumer receives actual notice that the toy or article 

contains a defect which creates a substantial risk of injury to children, whichever 

first occurs). 

An order under this paragraph may also require the person to whom it applies to submit a 

plan, satisfactory to the Commission, for taldng the action which such person has elected 

to take, whichever of the actions the Commission specifies under the preceding 

paragraphs of this subsection. If the Commission specifies that the action described 

in paragraph (3) shall be taken, the The Commission shall specify in the order the 

person to whom refunds must be made, if the person to whom the order is directed elects 

to take the action described in subparagraph (C). If an order under this paragraph is 

directed to more than one person, the Commission shall specify which person has the 

election under this paragraph. An order under this paragraph may prohibit the person to 

whom it applies from manufacturing for sale, offering for sale, distributing in commerce, 

or importing into the customs territory of the United States (as defined in general 



headnote 2 to the Tariff Schedules of the United States), [19 U.S.C. 1202] or from doing 

any combination of such actions, with respect to the toy or article with respect to which 

the order was issued. 



To; Heather H. Howard/OPD/EOP®EOP 

cc: 
Subject: Re: Asset Forfeiture Fund 

oops. I wasn't quite finished with this. You could probably just drop the last sentence since I'm not sure 
where I was going with it. 

Forwarded by Leanne A. Shimabukuro/OPD/EOP on 05/03/2000 03:34 PM 
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Record Type: Record 

To: Heather H. Howard/OPD/EOP® EOP 
cc: 
bcc: Records Management®EOP 
Subject: Re: Asset Forfeiture Fund |v] 

I don't know who technically receives funding from the fund, but I don't really like the idea of allowing the 
CPSC to use funding that is used for other law enforcement priorities (plus all of the law enforcement 
agencies wouid likely strongly oppose which would be a big problem). Is the problem that companies are 
not afraid of the penalties? if so, then you should try to go the increased penalty route. However, it would 
be a hard push to lift the cap since most efforts are trying to go in the reverse to limit damages. 

Is the problem that CPSC has limited authority to get involved? (Could you lower the threshold for their 
involvement?) Is it that they don't have enough companies to 

Heather H. Howard 

Heather H. Howard 
05/03/2000 02:12:49 PM 

Record Type: Record 

To: Leanne A. Shimabukuro/OPD/EOP®EOP, Deanne E. Benos/OPD/EOP®EOP 

cc: 
Subject: Asset Forfeiture Fund 

We have been thinking about doing something to strengthen the Consumer Products Safety Commission's 
penalty authority (in response to recent press reports about companies not reporting defective toys that 
have resulted in serious harm and even deaths). One possibility is liftin the cap on civil damages. Another 
possibility, suggested by the Commission, is to allow the Commission to apply to receive money from the 
DOJ Asset Forfeiture Fund. The Commission currently contributes to the fund but cannot apply for money 
for law enforcement purposes. 

Do you have any general reactions to this? (It wouldn't be giving them money - it would just allow them to 
apply for it). Do you know who currently does get money from the Fund? 
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Record Type: Record 

To: Heather H. Howard/OPD/EOP®EOP 
cc: 
bcc: 
Subject: Re: Asset Forfeiture Fund iSr) 

1. In that case, it seems better. I can think of other areas (e.g., nursing home fraud) where we've sought 
increased money damages. 

2. CPSC's contribution doesn't really change my assessment regarding law enforcement opposition. 
Heather H. Howard 

j ' " ' ^ ' ^ ^ Heather H. Howard 
],.. ' " 05/03/2000 05:29:40 PM 

Record Type: Record 

To: Leanne A. Shimabukuro/OPD/EOP®EOP 
cc: 
bcc: 
Subject: Re: Asset Forfeiture Fund |r| 

thanks for your comments, which are well taken. 

Two thoughts I'd love your reaction to: 
1) on lifting the civil penalties cap - we would only be allowing the government to seek increased remedies, 
not allowing private plaintiffs to sue for greater penalties. Would that address your concern? 

2) Asset Forfeiture Fund - had a similar reaction about not wanting to divert funds from law enforcement. 
Does it help that the CPSC already contributes to the fund, but can't acces it? and that we would only be 
allowing them to apply for money (not guaranteeing them money)? 

Thanks 

Leanne A. Shimabukuro 

" " - y ^ - y ' Leanne A. Shimabukuro 05/03/2000 03:35:03 PM 

Record Type: Record 



LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

1. Eliminate the cap on civil penalties for violations of product safety laws 

Under current law, the CPSC cannot assess more than $1,650,000 in any one case 
against a company that knowingly violates consumer product safety laws. (Under the 
"Consumer Product Safety Improvement Act of 1990," this number is adjusted for 
inflation every five years. The next adjustment is due in 2005.) The proposed 
amendment eliminates this maximum civil penalty amount. Many of the cases in which 
the Commission seeks civil penahies involve very large corporations. More substantial 
civil penahies would provide a needed incentive for those companies to notify CPSC of 
defective products so that the agency can take timely action to protect consumers. Other 
agencies have civil penalty authority with no "cap" on the amount of the potential 
penahy, including the Federal Trade Commission (15 U.S.C. 21(1)) and the Federal Mine 
Safety and Heahh Administration (30 U.S.C. 820(a)). 

The proposed amendment does not change the criteria for determining the amount 
of civil penalty to be sought. Under current law, the Commission must consider the 
nature of the product defect, the severity of the risk of injury, the occurrence or absence 
of injury, the number of defective products distributed, and the appropriateness of such 
penalty in relation to the size of the business of the person charged. If the Commission 
staff cannot reach agreement with a company on a claim for civil penalty, the matter is 
referred to the Department of Justice for appropriate action. 

The proposed amendment also codifies the current civil penalty amount of $7,000 
for each knowing violation of a product safety law. This amount was recently adjusted 
under the Consumer Product Safety Improvement Act of 1990 ("Improvement Act"), 
Public Law 101-608, 104 Stat. 3110 (November 16, 1990). 



2. Increase the penalty for a criminal violation of product safety laws from a 
misdemeanor to a felony and eliminate the requirement that the agency give 
notice to the company that is criminally violating the law. 

The proposed amendment increases the potential criminal penalties for a knowing 
violation of consumer product safety laws from a misdemeanor (up to one year in prison) 
to a felony (up to three years in prison). It also increases the maximum monetary 
criminal penalty from $50,000 to $250,000 for individuals and $500,000 for companies. 
These heightened penahies are commensurate with the seriousness of product safety 
violations, which can result in death or serious injury to children and families. Other 
agencies have authority to seek substantial (felony) criminal penahies for knowing 
violations of safety requirements (e.g., the Food and Drug Administration regarding 
prescription drug marketing violations (21 U.S.C. 333(b)) and the Department of 
Transportation regarding the transportation of hazardous material (49 U.S.C. 5124)). 

The proposed amendment also eliminates the requirement that the Commission 
give notice of noncompliance before imposing a criminal penalty for a knowing violation 
of product safety laws. The notice requirement makes it all but impossible to pursue a 
criminal penalty against companies, even in the most serious cases. The threat of a 
criminal felony prosecution would create an additional strong incentive for companies to 
report product defects to the Commission. 



3. Give CPSC the authority to select the way a defective product will be fixed in a 
product recall. 

Under current law, a company with a defective product that is being recalled has the right 
to select the remedy to be offered to the public, even if that remedy does not provide the 
most protection to consumers. The company can choose repair, replacement, or reflind, 
less a reasonable allowance for use. 

The proposed amendment will permit the Commission, rather than the company 
with the defective product, to select the remedy to protect the public. Companies will 
still be afforded the opportunity for a hearing to present their views, not only on whether 
their product constitutes a substantial product hazard, but also on the nature of the 
remedy that would be appropriate in the event that a recall is ordered. 

The ability of companies to choose the remedy often does not further public 
safety. For example, if a manufacturer chooses to reflind, "less a reasonable allowance 
for use," the purchase price of a product that has been on the market for a long time, the 
amount due consumers may be so small that there is no incentive for the consumer to take 
advantage of the recall. This is especially true where the hazardous product is still useful 
to the consumer and the cost of a replacement is substantial. The company is permitted 
to make this choice even though people have been at risk for a number of years, 
thousands of products are still in use, and injuries are continuing to occur. In this 
example, as the law is currently written, allowing the manufacturer to choose a refund 
would do little, if anything, to stop customers from using the dangerous product and 
public safety would not be furthered. 



NON-LEGISLATIVE PROPOSALS TO IMPROVE CPSC ENFORCEMENT POWERS 

1. Provide S5 million to enhance CPSC's Special Investigations Unit (SIU) 

Under CPSC's laws, any company that has information that "reasonably supports the 
conclusion that its product creates an unreasonable risk of serious injury or death" must file a 
report with the CPSC. However, fewer than 60 percent of the investigations of dangerous 
products conducted by CPSC every year are a resuk of company reports. The rest of the 
investigations are initiated because of information that comes from other sources, such as 
consumer complaints, newspaper articles, and reports from health care practhioners. 

In 1995, CPSC established the SIU to develop new sources of information about 
potentially dangerous products in the marketplace and to review new and existing data sources to 
uncover potentially defective products. To date, the SIU has reached agreements with the 
International Association of Arson Investigators and a number of homeowners' insurance 
companies to receive information about products that may have caused death, serious injury and 
property damage. CPSC has initiated a number of recalls through the efforts of the SIU, 
including recalls of dive sticks that can impale children and playpens with protruding rivets that 
can strangle infants. 

An additional $5 million would enable CPSC to expand the role of the SIU to find 
companies who have failed to file reports of dangerous products and to investigate and prosecute 
cases against those companies. The combination of this increased enforcement capability and 
higher civil and criminal penalties for nonreporting would provide a strong deterrent against 
companies failing to notify CPSC about dangerous products. 

2. Allow CPSC to be eligible to receive money from the Department of Justice Asset 
Forfeiture Fund 

The money in the Department of Justice Asset Forfeiture Fund (the Fund) comes from 
property that was used in, or acquired through, illegal activities. Certain foreign, federal, state 
and local law enforcement agencies that help contribute to the Fund are authorized to apply for 
money from the Fund to enhance forfehure and strengthen law enforcement. Recently, CPSC 
has inhiated a number of cases against people who illegally distribute fireworks and other 
consumer products. The assets seized as a resuk of these cases have been deposited into the 
Fund. Many of these cases are ongoing, and CPSC staff anticipates that some of the cases will 
resuk in addhional contributions to the Fund. However, CPSC is not currently a member of the 
fund, and thus, authorized to apply for money from the Fund to fiirther our law enforcement 
activities. 

The Asset Forfeiture and Money Laundering Section of the Criminal Division of the 
Department of Justice has the authority to admit CPSC into the Fund, thereby allowing the 
agency to apply for money from the Fund. Wkh the addhional revenue that CPSC would obtain 
from the Fund, the agency could expand its efforts to pursue criminals who violate product safety 
laws and put children and families in danger. 


