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July 17, 2000

MEMORANDUM FOR MELANNE VERVEER

FROM: HEATHER HOWARD
CC: SHIRLEY SAGAWA
LISSA MUSCATINE
ANN O’LEARY
SUBJECT: CONSTITUTIONALITY OF PARTIAL BIRTH LEGISLATION

L. QUESTION PRESENTED

Per your request, I have analyzed whether the partial birth abortion bills passed by the Congress
would be constitutional under the standards set forth by the Supreme Court in its recent decision
Carhart v. Stenberg.

II. BACKGROUND

In 1996 and again in 1997, Congress approved legislation purporting to ban so-called partial
birth abortions. Both times, President Clinton vetoed the legislation, pointing to the lack of a

* health exception. In this session, Congress is again considering partial birth abortion legislation;
the Senate passed such legislation in 1999, and the House in 2000. A conference committee has
not yet met to work out the differences.

Recently, in Carhart v. Stenberg, the Supreme Court invalidated a Nebraska partial birth statute.
The Court struck down the statute because it 1) lacked an exception to protect women’s health,
and 2) imposed an undue burden on a woman’s right to choose, because it banned not only the
D&X procedure, but also the D&E procedure, the most common form of second trimester
abortion.

[II. ANALYSIS
1996 and 1997 legislation

The 1996 and 1997 versions, which were both vetoed by the President, had identical definitions’
which closely track the definition at issue in Carhart®>. The Supreme Court found that the

' The federal legislation bans abortions “in which the person performing the abortion partially vaginally
delivers a living fetus before killing the fetus and completing the delivery.”



Nebraska definition was so vague that it could be interpreted to cover the D&E procedure as well
as the D&X procedure. Because the federal legislation vetoed in 1996 and 1997 contain a
similar construct, under Carhart they would be unconstitutional as an undue burden on a
woman’s right to choose. '

Recent legislation

The bills that passed the House and Senate in this session contain new definitional language,
which proponents claim remedies the legal infirmities of prior legislation (this is the new
Santorum language). Both Sen. Santorum and Rep. Canady claim the new definition of the
banned procedure is more narrow: it bans the vaginal delivery of “some portion of an intact
living fetus until the fetus is partially outside the body of the mother.” Despite their claims, the
language raises several constitutional questions under Carhart. First, the banned procedure is
still vaguely-defined, without reference to medical terminology; thus, the ban may be construed
to apply to more commonly used second trimester abortion procedures. Indeed, the American
College of Obstetricians and Gynecologists (ACOG) has written that “it fails to use recognized
medical terminology and fails to define explicitly the prohibited medical technigues it
criminalizes.” Second, the legislation still lacks a reference to gestational age, and thus there is
no guarantee that it would not apply to pre-viability abortions. Finally, the legislation currently
pending lacks any health exception whatsoever, which alone renders the legislation
unconstitutional under Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992)
and Carhart.

IV.  CONCLUSION

Legislation vetoed by President Clinton in 1996 and 1997 is similar to the Nebraska statute
struck by the Supreme Court in Carhart and would also be unconstitutional. Although the bills
passed by Congress this year purport to contain a more narrow definition of the banned _
procedure, they arguably are still vague and may ban procedures performed during the second
trimester, thus imposing an undue burden on a woman’s right to choose. In addition, both the
House and Senate versions of the pending legislation lack a health exception.

Conferees have not yet met to resolve differences in the House and Senate versions. Even
though they will argue that their new definition is constitutional, they still must add a health
exception to comport with Carhart. Even a narrowly-drawn health exception is anathema to the
anti-choice groups, so it is unclear what they will do.

2 The Nebraska statute forbids “deliberately and intentionally delivering into the vagina a living unborn
child, or a substantial portion thereof, for the purpose of performing a procedure that the person
performing such procedure knows will kill the unborn child.”
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;’artial-Birth Abortion Ban Act of 2000 (Introduced in the House)
HR 3660 [H
106th CONGRESS
2d Session
H. R. 3660
To amend title 18, United States Code, to ban partial-birth abortions.

IN THE HOUSE OF REPRESENTATIVES

February 15, 2000

Mr. CANADY' of Florida (for himself, Mr. SHERWOOD, Mr. SMITH of New Jersey, Mr. TAYLOR of
North Carolina, Mr. SPENCE, Mr. HYDE, Mr. TIAHRT, Mr. JOHN, Mr. COBURN, Mr. ISTOOK, Mr.
BEREUTER, Mr. PITTS, Mr. BARCIA, Mr. GOSS, Mr. NEY, Mr. BLILEY, Mr. SHOWS, Mr.
WICKER, Mr. HOEKSTRA, Mr. CHABOT, Mr. BACHUS, Mr. BURTON of Indiana, Mr. DELAY, Mr.
PACKARD, Mr. EVERETT, Mr. PICKERING, Mr. TANNER, Mr. HILLEARY, Mr. RAHALL, Mr.
SOUDER, Mr. WELDON of Florida, Mr. GREEN of Wisconsin, Mr. ARMEY, Mr. GRAHAM, Mr.
STUMP, Mr. MCCRERY, Mr. FLETCHER, Mr. DEMINT, Mr. SHADEGG, Mr. TALENT, Mr.
JENKINS, Mr. HOSTETTLER, Mr. HILL of Montana, Mr. KING, Mr. FRANKS of New Jersey, Mr.
MCINTOSH, Mr. POMBO, Mr. HUNTER, Mr. ENGLISH, Mr. WELLER, Mr. BUYER, Mr.
MASCARA, Mr. BARTON of Texas, Mr. ROEMER, Mr. BALLENGER, Mrs. EMERSON, Mr. BRADY
of Texas, Mr. LUCAS of Oklahoma, Mr. HANSEN, Mr. GOODE, Mr. MANZULLO, Mr. LEWIS of
Kentucky, Mr. BARRETT of Nebraska, Mr. BOEHNER, Mr. CAMP, Mr. SKELTON, Mr. HASTINGS of
Washington, Mr. STUPAK, Mr. PHELPS, Mr. EHLERS, Mr. PORTMAN, Mr. TANCREDO, Mrs.
MYRICK, Mr. DOOLITTLE, Mr. LARGENT, Mr. DOYLE, Mr. VITTER, Mrs. FOWLER, Mr.
COLLINS, Mr. CRANE, Mrs. NORTHUP, Mr. BLUNT, and Mr. ADERHOLT) introduced the following
bill; which was referred to the Committee on the Judiciary

A BILL

1of3 3/31/2000 2:15 PM
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To amend title 18, United States Code, to ban partial-birth abortions.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘Partial-Birth Abortion Ban Act of 2000°.
SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABORTIONS.

(a) IN GENERAL- Title 18, United States Code, is amended by inserting after chapter 73 the
following:

‘CHAPTER 74--PARTIAL-BIRTH ABORTIONS

‘Sec.
1531. Partial-birth abortions prohibited.
‘Sec. 1531. Partial-birth abortions prohibited

‘(a) Any physician who, in or affecting interstate or foreign commerce, knowingly performs a
partial-birth abortion and thereby kills a human fetus shall be fined under this title or imprisoned not
more than two years, or both. This paragraph shall not apply to a partial-birth abortion that is
necessary to save the life of a mother whose life is endangered by a physical disorder, illness, or
injury. This paragraph shall become effective one day after enactment.

‘(b)(1) As used in this section, the term ‘partial-birth abortion’ means an abortion in which the
person performing the abortion deliberately and intentionally--

0

AY ’ /
‘(A) vaginally delivers some portion of an intact living fetus until the fetus is partrally outside
the body of the mother, for the purpose of performing an overt act that the person knows will
kill the fetus while the fetus is partially outside the body of the mother; and

‘(B) performs the overt act that kills the fetus while the intact living fetus is partially outside
the body of the mother.

‘(2) As used in this section, the term ‘physician’ means a doctor of medicine or osteopathy legally
authorized to practice medicine and surgery by the State in which the doctor performs such activity,
or any other individual legally authorized by the State to perform abortions: Provided, however, That
any individual who is not a physician or not otherwise legally authorized by the State to perform
abortions, but who nevertheless directly performs a partial-birth abortion, shall be subject to the
provisions of this section.

‘(c)(1) The father, if married to the mother at the time she receives a partial-birth abortion procedure,
and if the mother has not attained the age of 18 years at the time of the abortion, the maternal
grandparents of the fetus, may in a civil action obtain appropriate relief, unless the pregnancy
resulted from the plaintiff’s criminal conduct or the plaintiff consented to the abortion.

3/31/2000 2:15 PM
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‘(2) Such relief shall include--

‘(A) money damages for all injuries, psychological and physical, occasioned by the violation
of this section; and

‘(B) statutory damages equal to three times the cost of the partial-birth abortion.

‘(d)(1) A defendant accused of an offense under this section may seek a hearing before the State
Medical Board on whether the physician’s conduct was necessary to save the life of the mother
whose life was endangered by a physical disorder, illness or injury.

‘(2) The findings on that issue are admissible on that issue at the trial of the defendant. Upon a
motion of the defendant, the court shall delay the beginning of the trial for not more than 30 days to
permit such a hearing to take place.

‘(e) A woman upon whom a partial-birth abortion is performed may not be prosecuted under this
section, for a conspiracy to violate this section, or for an offense under section 2, 3, or 4 of this title
based on a violation of this section.’.

(b) CLERICAL AMENDMENT- The table of chapters for part I of title 18, United States Code, is
amended by inserting after the item relating to chapter 73 the following new item:

1531°.
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Partial-Birth Abortion Ban Act of 1995 (Enrolled Bill (Sent to President))

--H.R.1833--
H.R.1833
One Hundred Fourth Congress ( ﬂlg/
of the
United States of America

AT THE SECOND SESSION
Begun and held at the City of Washington on Wednesday,
the third day of January, one thousand nine hundred and ninety-six
An Act
To amend title 18, United States Code, to ban partial-birth abortions.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘Partial-Birth Abortion Ban Act of 1995".

SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABORTIONS.

(2) IN GENERAL- Title 18, United States Code, is amended by inserting after chapter 73 the
following:

‘CHAPTER 74--PARTIAL-BIRTH ABORTIONS

7/6/2000 6:01 PM
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‘Sec.
“1531. Partial-birth abortions prohibited.
‘Sec. 1531. Partial-birth abortions prohibited

‘(a) Any physician who, in or affecting interstate or foreign commerce, knowingly performs a
partial-birth abortion and thereby kills a human fetus shall be fined under this title or imprisoned not
more than two years, or both. This paragraph shall not apply to a partial-birth abortion that is
necessary to save the life of a mother whose life is endangered by a physical disorder, illness, or
injury: Provided, That no other medical procedure would suffice for that purpose. This paragraph
shall become effective one day after enactment.

‘(b)(1) As used in this section, the term ‘partial-birth abortion’ means an abortion in which the
person performing the abortion partially vaginally delivers a living fetus before killing the fetus and
completing the delivery.

‘(2) As used in this section, the term ‘physician’ means a doctor of medicine or osteopathy legally
authorized to practice medicine and surgery by the State in which the doctor performs such activity,
or any other individual legally authorized by the State to perform abortions: Provided, however, That
any individual who is not a physician or not otherwise legally authorized by the State to perform
abortions, but who nevertheless directly performs a partial-birth abortion, shall be subject to the
provisions of this section.

‘(¢)(1) The father, if married to the mother at the time she receives a partial-birth abortion procedure,
and if the mother has not attained the age of 18 years at the time of the abortion, the maternal

grandparents of the fetus, may in a civil action obtain appropriate relief, unless the pregnancy
resulted from the plaintiff’s criminal conduct or the plaintiff consented to the abortion.

‘(2) Such relief shall include--

‘(A) money damages for all injuries, psychological and physical, occasioned by the violation
of this section; and

‘(B) statutory damages equal to three times the cost of the partial-birth abortion.
‘(d) A woman upon whom a partial-birth abortion is performed may not be prosecuted under this
section, for a conspiracy to violate this section, or for an offense under section 2, 3, or 4 of this title

based on a violation of this section.’.

(b) CLERICAL AMENDMENT- The table of chapters for part [ of title 18, United States Code, is
amended by inserting after the item relating to chapter 73 the following new item:

1531°.
Speaker of the House of Representatives.

Vice President of the United States and

20f3 7/6/2000 6:01 PM
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Partial-Birth Abortion Ban Act of 1995 (Passed by the House)
104th CONGRESS

Ist Session
H. R. 1833
AN ACT
To amend title 18, United States Code, to ban partial-birth abortions‘

HR 1833 EH
104th CONGRESS
Ist Session

H. R. 1833

AN ACT

To amend title 18, United States Code, to ban partial-birth abortions.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘Partial-Birth Abortion Ban Act of 1995°.

SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABORTIONS.

(a) IN GENERAL- Title 18, United States Code, is amended by inserting after chapter 73 the
following:

Tof3 7/6/2000 5:58 PM



2013

http://thomas.loc.gov/cgi-bin/query/D?c104:1:./temp/~c104dZUOB)

‘éHAPTER 74--PARTIAL-BIRTH ABORTIONS

‘Sec.
‘1531. Partial-birth abortions prohibited.
‘Sec. 1531. Partial-birth abortions prohibited
‘(a) Whoever, in or affecting interstate or foreign commerce, knowingly performs a partial-birth

abortion and thereby kills a human fetus shall be fined under this title or imprisoned not more than
two years, or both.

‘(b) As used in this section, the term ‘partial-birth abortion’ means an abortion in which the person
performing the abortion partially vaginally delivers a living fetus before killing the fetus and
completing the delivery.

‘(c)(1) The father, and if the mother has not attained the age of 18 years at the time of the abortion,
the maternal grandparents of the fetus, may in a civil action obtain appropriate relief, unless the

pregnancy resulted from the plaintiff’s criminal conduct or the plaintiff consented to the abortion.

‘(2) Such relief shall include--

‘(A) money damages for all injuries, psychological and physical, occasioned by the violation
of this section; and

‘(B) statutory damages equal to three times the cost of the partial-birth abortion.
‘(d) A woman upon whom a partial-birth abortion is performed may not be prosecuted under this
section, for a conspiracy to violate this section, or for an offense under section 2, 3, or 4 of this title
based on a violation of this section.
‘(e) It is an affirmative defense to a prosecution or a civil action under this section, which must be
proved by a preponderance of the evidence, that the partial-birth abortion was performed by a
physician who reasonably believed-- )

‘(1) the partial-birth abortion was necessary to save the life of the mother; and

‘(2) no other procedure would suffice for that purpose.’.

(b) CLERICAL AMENDMENT- The table of chapters for part I of title 18, United States Code, is
amended by

inserting after the item relating to chapter 73 the following new item:
1531°.
Passed the House of Representatives November 1, 1995.

Attest:

7/6/2000 5:58 PM
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July 10, 2000

MEMORANDUM FOR MELANNE VERVEER

FROM: HEATHER HOWARD
CC: SHIRLEY SAGAWA

LISSA MUSCATINE

ANN O’LEARY
SUBJECT: CONSTITUTIONALITY OF PARTIAL BIRTH LEGISLATION
QUESTION PRESENTED

Per your request, I have analyzed whether the partial birth abortion bills passed by the Congress
and twice vetoed by President Clinton would be constitutional under the standards set forth by
the Supreme Court in its recent decision Carhart v. Stenberg.

BACKGROUND

In 1996 and again in 1997, Congress approved legislation purporting to ban so-called partial
birth abortions. Both times, President Clinton vetoed the legislation, pointing to the lack of a
health exception. In this session, Congress is again considering partial birth abortion legislation.
The Senate passed such legislation in 1999, and the House in 2000; a conference committee has
not yet met to work out the differences.

Recently, in Carhart v. Stenberg, the Supreme Couirt invalidated a Nebraska partial birth statute.
The Court struck down the statute because it 1) lacked an exception to protect women’s health,
and 2) imposed an undue burden on a woman'’s right to choose, because it banned not only the
D&X procedure, but also the D&E procedure, the most common form of second trimester
abortion.

ANALYSIS
1996 and 1997 legislation

The 1996 and 1997 versions, which were both vetoed by the President, had identical definitions'
which closely track the definition @t issue)in Carhart®. The Supreme Court found that the

" “Partially vaginally delivers a living fetus before killing the fetus and completing delivery,” which is
defined as, “deliberately and intentionally delivers into the vagina a living fetus, or a substantial portion



Nebraska definition, by defining partial birth as the delivery of an “unborn child” or “a
substantial portion thereof”, could be read to cover the D&E procedure as well as the D&X
procedure. The federal legislation contains a nearly identical construct, and thus under Carhart
would be unconstitutional as an undue burden on a woman’s right to choose.

Recent legislation

The legislation that recently passed the House contains new definitional language, which
proponents claim remedies the legal infirmities of prior legislation. Rep. Canady, the author,
claims the definition of the banned procedure is more narrow: it bans the vaginal delivery of
“some portion of an intact.l\iving fetus until the fetus is partially outside the body of the mother.”
Despite his claims, the lan’guage raises constitutional questions under Carhart. First, the banned
procedure is still defined vaguely and without reference to medical terminology; thus, the ban
may be construed to apply to more commonly used second trimester abortion procedures.
Indeed, the American College of Obstetricians and Gynecologists (ACOG) has written that “it
fails to use recognized medical terminology and fails to define explicitly the prohibited medical
techniques it criminalizes.” Second, the legislation still lacks a reference to gestational age, and
thus contains no guarantee that it is intended to apply only to late-term abortions. Finally, the
legislation currently pending lacks any health exception whatsoever, which alone renders the
legislation unconstitutional under Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S.
833 (1992) and Carhart.

Conclusion

Legislation vetoed by President Clinton in 1996 and 1997 closely tracks the Nebraska statute and
would be unconstitutional under Carhart. Although the House version, passed this year, purports
to contain a more narrow definition of the banned procedure, it arguably is still vague and may
ban procedures performed during the second trimester, thus imposing an undue burden on a
woman’s right to choose. In addition, both the House and Senate versions of the pending
legislation lack a health exception.

Conferees have not yet met to resolve differences in the House and Senate versions. Even if they
decide to go with the House definition and argue that it is sufficiently narrow, they still must add
a health exception to comport with Carhart. Even a narrowly-drawn health exception is
anathema to the National Right to Life Committee, however, so it is unclear what the anti-choice
groups will do.

You should know that anti-choice groups may turn their attention to newly-introduced legislation
called the Born-Alive Infants Protection Act. The legislation would redefine “person” in federal
law to include “every infant member of the species homo sapiens who is born alive at any stage

thereof, for the purpose of performing a procedure the physician knows will kill the fetus, and kills the
fetus.”

2 The Nebraska statute forbids “deliberately and intentionally delivering into the vagina a living unborn
child, or a substantial portion thereof, for the purpose of performing a procedure that the person
performing such procedure knows will kill the unborn child.”



of development.” Such legislation lacks a health exception and, because it is defined broadly,
might ban not only so-called partial birth abortions,but also procedures performed pre-viability,
and thus would undermine Roe v. Wade. The House Judiciary Committee is scheduled to hold
hearings on this legislation on July 20",
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It's the beginning of the end for Roe v. Wade and a woman's guarantee of a safe
and legal abortion. '

+ Today the Supreme Court pushed Roe v. Wade
was pushed off of the tailest building.

» This decision opens the
floodgates for new and final
attacks on a woman’s right to
choose in all 50 states.

Today a public relations
strategy, not a legal

Next stop — elections 2000! strategy prevailed.

B This decision makes it
_ . easy for
* The next President may be able to o hardiiners to make abortion illegal
appoint as many as three of the nine This is the Worst for any reason, by any method, at
Supreme Court Justices setting the any point.
direction for years to come. Outcome
Imaginable.

Look at the record. Look at what
they've done. Look at your rights in
shambles_.

» The Court did not affirm that abortion should remain safe and
legal.

« The petitioners in this case (the state) said: “If medical opinion is
divided, defer to the judgment of the state legislative body.” The

Supreme Court endorsed that chilling approach to health care with
their decision. o
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This is the beginni-ng, not the end. With this decision, the Supreme Court has signaled, “If at
' first you don’t succeed try, try again.”

 This decision invites new battlegrounds in all 50 states. We know anti-choice
hardliners will again try to pass legislation to eliminate the right to abortion,

Hardliners won't stop until

Witness the power of
a few. The Supreme
Court — nine justices -
who are appointed by
the President of the
United States — make
decisions that can
impact 240 million
peonle.

* The next President may be able to appaint

several Supreme Court justices, setting the
direction of the Court for years to come.

We must work to ensure that only
Justices who support Roe v. Wade
are confirmed by the Senate.

* The question is:
which nine next
time?

abortion is outlawed for everyone,

everywhere, for any reason, by
any method, at any point.

Little Cause
for
Celebration

Look at the record.

It's not so much what they
said as what they didn't say.
The court did not affirm that
abartion remains safe.

Ultimately, we are all
responsible for our rights.

e The Supreme Court éays the state can limit
abortions, not that it must. Therefore, citizen
activism is more important than ever,

¢ Planned Parenthood’s
Responsible Choices
Action Network unites
pro-choice activists and
gives them an easy way
to voice their opinions
with elected officials.

 The petitioners in this case (the state) said: “If medical opinion
is divided, defer to the judgment of the state legislative body.”
To suggest that medicine be turned over to legislative bodies is

indeed chilling.

« The Court didn't look at critical questions. The
DAY OF WITH DETAILS).

Yy punted this back to the states. (ADD




AHERWITT @naral.org
04/05/2000 05:07:37 PM

Record Type: Record

To: Heather H. Howard/OPD/EOP, Lauren M. Supina/WHO/EOP

cc:
Subject: PBA

The vote on final passage was 141-287. In 1997, the last time the House
voted to pass the bill, our vote was 132-296. The only pro-choice freshman
we lost was Joe Baca (D-CA), and Harold Ford (D-TN) switched his vote from
opposing to supporting. We picked up Republican freshman Steve Kuykendali
(R-CA), and pro-choice Republican Tom Campbell (R-CA) was absent.

Additionally, the Republicans decided against naming the conferees this
afternoon (they might have gotten wind about our efforts to try and force a
vote on the Harkin/Boxer language), so we never got the opportunity to do a
motion to instruct conferees. But, we are still holding out hope that we

will be able to seize the moment when they do appoint conferees. In the
next few days we will be planning our strategy, we will keep you guys in
the loop.

allison



AHERWITT@naral.org
04/04/2000 10:06:36 PM

Record Type: Record

To: Lauren M. Supina/WHO/EOP, Heather H. Howard/OPD/EOP

cc:
Subject: Resolution Supporting Roe v. Wade -- There may be a way to get this vote!

The following alert only went to 16 offices, we are trying to keep the
possibility of a motion to instruct conferees under wraps, so as not to

alert anti-choice lawmakers and ruin our chance for a vote on Roe. DETERMINED TO BE AN
~CONEIDENTHAE ALERT TO PRO-CHOICE OFFICES! ADMINISTRATIVE MARKING
INITIALS: 2R DATE:q2 (2248
Wednesday morning the House will vote on H.R.3660, the so-called 12012-0254-S =

"Partial-Birth" Abortion Ban Act. The rule for this vote prohibits any

substitutes or amendments, and allows only one motion to recommit ? the
bare minimum required by House rules. However, after the vote on
H.R.3660’s final passage, members may have an opportunity to vote to uphoid
the principles of the landmark Supreme Court Roe v. Wade decision.

Under the rule’s construction, a motion may be offered to instruct
conferees to support language authored by Senators Harkin and Boxer, and
adopted 51-47, during last year's debate on the companion measure to
H.R.3660. The Harkin-Boxer language states, "It is the sense of the
Congress that Roe v. Wade was an appropriate decision and secures an
important constitutional right; and such decision should not be

overturned." If a motion to instruct conferees in support of this

resolution is raised, NARAL strongly urges members to vote "yes." NARAL
will score this vote in its 2000 Congressional Record on Choice.
Furthermore, in order to be successful in this vote, it is imperative that
members speak on the House floor in support of the Senate Roe v. Wade
language.

Following are several points outlining the profound impact Roe v. Wade has
had on women’s health and lives:

{The Harkin-Boxer resolution reaffirms the principles espoused by the

U.S. Supreme Court in the 1973 Roe v. Wade decision. In Roe, the Court
decriminalized abortion, recognizing that the constitutional right of

privacy "is broad enough to encompass a woman's decision whether or not
to terminate her pregnancy.”

GEven as recently as 1992, Supreme Court justices have spoken eloquently
about the importance of a constitutionally protected right to privacy,

which keeps fundamentally important and deeply personal decisions
concerning "bodily integrity, identity and destiny" largely beyond the



reach of government interference. “At the heart of liberty is the right

to define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life. Beliefs about these matters could not
define the attributes of personhood were they formed under compulsion of
the State." (Planned Parenthood of Southeastern Pennsylvania v. Casey,
1992)

UAmericans know and support the Roe decision. Very recent public
opinion polls show that 62 percent of voters favor the Roe decision.

(Lake Snell Perry for Planned Parenthood, January 2000.) In a 1998 New
York Times poll, 60 percent of respondents agreed with the Roe ruling.
The same percentage also said the "government should stay out of
decisions on whether abortion should be legal," and more than 75 percent
opposed a constitutional amendment banning abortion.

tiRoe struck a careful balance between the right of women to choose
abortion in the early stages of pregnancy and the state's interest in
protecting potential life after viability. Prior to fetal viability,

the abortion decision resides with the woman, to be made in consulitation
with her doctor and within the context of her own religious beliefs.

After fetal viability, Roe allows states to ban abortion as long as the
woman's life and health are protected.

uln the years before Roe, an estimated 1.2 million women resorted to
illegal abortions annually, despite the known hazards "of frightening
trips to dangerous locations in strange parts of town; of whiskey as an
anesthetic; of 'doctors' who were often marginal or unlicensed
practitioners, sometimes alcoholic, sometimes sexually abusive;
unsanitary conditions; incompetent treatment; infection; hemorrhage;
disfiguration; and death." It is estimated that as many as 5,000 women
died yearly from illegal abortion before Roe.

"Someone gave me the phone number of a person who did abortions and |
made the arrangements. | borrowed about $300 from my roommate and went
alone to a dirty, rundown bungalow in a dangerous neighborhood in east
Los Angeles. A greasy looking man came to the door and asked for the
money as soon as | walked in. He told me to take off all my clothes
except my blouse; there was a towel to wrap around myself. | got up on

a cold metal kitchen table. He performed a procedure, using something
sharp. He didn't give me anything for the pain ? he just did it. He

said that he had packed me with some gauze, that | should expect some
cramping, and that | would be fine. Ileft." ? Polly Bergen,

discussing the illegal abortion in the 1940s that rendered her infertile

and nearly proved fatal.

UThe legalization of abortion in 1973 has had a profoundly positive

effect on women's health. By invalidating laws that forced women to

resort to back-alley abortions, Roe was directly responsible for saving
women's lives. Between 1973 and 1992, the number of deaths per 100,000
legal abortions declined from 4.1 to 0.7. The American Medical
Association's Council on Scientific Affairs credits the shift from

illegal to legal abortions as an important factor in this decline.

iRoe not only established women's reproductive freedom, but also was



central to women’s continued progress toward full and equal

participation in American life. In the 27 years since Roe, the variety

and level of women'’s achievements have reached unprecedented levels. As
the Supreme Court observed in 1992, “{tlhe ability of women to

participate equally in the economic and social life of the Nation has

been facilitated by their ability to control their reproductive lives."

We hope this information is helpful. |f you have further questions about
the motion to support Roe, please contact Allison Herwitt at 973-3003 or
Donna Crane at 973-3047.



AHERWITT @naral.org
04/05/2000 06:45:01 PM

Record Type: Record

To: Heather H. Howard/OPD/EOP

cc:
Subject: Re: PBA

motion to recommit was on the Frank physical health language and the vote
was 140-289.

Heather_H.
_Howard@opd.eop.gov To: AHERWITT@naral.org

cc: Lauren_M._Supina@who.eop.gov
04/05/00 05:31 PM Subject:  Re: PBA

thanks! did Frank do the motion to recommit? what was the vote on that?

{Embedded

image moved AHERWITT @naral.org
to file:  04/05/2000 05:07:37 PM
PIC15497.PCX)

Record Type: Record

To: Heather H. Howard/OPD/EOP, Lauren M. Supina/WHO/EOP

cc:
Subject: PBA
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May 16, 2000

Ann Lewis

Communications Director
White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Ms. Lewis:

1 am writing to request an opportunity to interview you for my research on the “partial-
birth abortion” ban legislation. 1 am doing my doctoral dissertation in Health Policy at the
Heller Graduate School, Brandeis University in Waltham, Massachusetts.

My study will examine the genesis and subsequent course of the legislation as a case study
in public policy making. 1 am looking at how the issue was framed by policy makers,
providers, and interest groups, and comparing the competing political strategies employed
by pro-life and pro-choice interest groups in their efforts to help pass or defeat the
legislation.

I can conduct the interview by telephone or in-person when I travel to Washington on
June 12-14. 1 will call you to follow-up. I can be reached af _ peioye) | or via e-mail
at lleroy@erols.com if you would like further information. Thank you.

Sincerely,

L7

Lisa LeRoy
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Company:

Fax number:
Business phone:

From:

Fax number:
Business phone:
Home phone:

Date & Time:
Pages:
Re:

Heather Howard

+1 (202) 456-2878

Lisa LeRoy

P6/(b)(6) [OO'L\O’B

6/1/00 12:39:21 PM
2
appointment for interview
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June 1, 2000

Heather Howard

Director, Domestic Policy
White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Ms. Howard:

Thank you for returning my call yesterday and I look forward to meeting with you on
Tuesday, June 13 at 3:00 PM. I will plan to arrive at the North West Gate at 2:50. Tam
working on my doctoral dissertation in Health Policy at the Heller Graduate School,
Brandeis University in Waltham, Massachusetts and would like to interview you for my
research on the “partial-birth abortion” ban legislation.

My study will examine the genesis and subsequent course of the legislation as a case study in
public policy making. I am looking at how the issue was framed by policy makers,
providers, and interest groups, and comparing the competing political strategies employed by
pro-life and pro-choice interest groups in their efforts to help pass or defeat the legislation.

The information you requested for security clearance is as follows:

Full name: Lisa Joan LeRoy

DOB:

SS: PBI(b)(6)

I can be reached aq P6/(b)(6) or via e-mail at |.leroy(@erols.com if you would like

further information. Thank you.
Sincerely,
Léisa LeRoy

Lisa LeRoy
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Lisa LeRoy

P6/(b)(6) [OQ w 3

June 18, 2000

Heather Howard

Associate Director

Domestic Policy Council

White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Heather,

Thank you for meeting with me last week to talk about the “partial-birth abortion” ban
legislation, and for being so generous with your time. It was helpful to hear about the
Administration’s position on the legislation and I did follow-up with NAF on the veto
ceremony and how that came about. As always, there was an interesting story about the
process.

As we discussed, my goal in interviewing individuals with a variety of perspectives is to
obtain a balanced view of how and why this issue has attained priority on the national
agenda. I plan to continue interviewing individuals from both the pro-choice and pro-life
perspectives over the next few months and I hope that I may call you in the future for
advice and feedback as | progress with my field work.

It was a pleasure to meet you and it was a treat to go to the White House for business.
Thank you, again.

Sincerely,

Lisa LeRoy

P6/(b)(6) I

email: |.leroy@erols.com



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

002e. envelope re: address (partial) (1 page) 06/10/2000  P6/b(6)
COLLECTION:

Clinton Presidential Records
Domestic Policy Council
Heather Howard (Subject Files)
OA/Box Number: 21196

FOLDER TITLE:
Partial Birth [1]

2012-0254-S
rc668
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)| Freedom of Information Act - S U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA]} b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA| an agency [(b)(2) of the FOIA}
P4 Release would disclose trade secrets or confidential commereial or b(3) Release would violate a Federal statute |[(b)(3) of the FOIA]
financial information [(a)(4) of the PRA| b(4) Release would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors |a)(S) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy |(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b}(9) of the FOIA]

RR. Document will be reviewed upon request.



C
il
s
—
o
(<
)
L~

(9)(a)ad

(21907

Heather Howard b \ ;\3
Associate Director '
Domestic Policy Council
White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

llllit’l’llllii!!’illll,rlfllll"lf



Stenberg v. Carhart (Partial-Birth Abortion Case)

Background: A Nebraska law enacted in 1997 prohibits any “partial-birth abortion” except when
“necessary to save the life of the mother.” Violation of the law by a physician is punishable as a
felony. The U.S. Court of Appeals for the Eighth Circuit held that because the law, as drafted,
prohibits the most common procedure for second-trimester abortions, it imposes an “undue
burden” on a woman'’s right to choose to have an abortion in violation of the Constitution. The
State of Nebraska petitioned for Supreme Court review of the decision, and the Supreme Court
will hear argument on April 25.

Q: Is the federal government filing an amicus brief in the partial-birth abortion case?

A: Yes. The decision in this case could affect the ability of Medicaid and Medicare
beneficiaries whose pregnancies result from rape or incest to obtain abortions, including when an
abortion is necessary to avoid serious health consequences to the woman. The President has
vetoed similar bills passed by the 104" and 105" Congresses, in part because of constitutional
concerns about how far the prohibitions went.

Q: Does the brief reflect a change in the President’s position on this issue? Doesn’t the brief
indicate that the President approved all partial-birth abortions?

A: No, the President’s position has not changed. He continues to oppose any legislation that
does not protect a woman’s health.
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CORE TERMS: abortion, fetus, partial-birth, undue burden, uterus, fetal, ban, unborn child,

substantial portion, dilation, cervix, vagina, woman, second-trimester, intact, extraction, kill,
dismemberment, intentionally, evacuation, performing, partially, demise, vaginally, delivery,
tissue, regulation, obstacle, arm, leg

~ CORE CONCEPTS - ¢ Hide Concepts

Constitutional Law : Substantive Due Process : Priva
&A woman has a constitutional right to choose whether to terminate a pregnancy.

Constitutional Law : Substantive Due Process : Privacy

FAlthough a state cannot prohibit a woman from choosing to have an abortion, the state can
promote the interest in potential human life and, after fetal viability, regulate and even proscribe
abortion except where it is necessary, in appropriate medical judgment, for the preservation of the
life or health of the mother. )

Constitutional Law : Substantive Due Process : Priva
&A state can enact abortion regulations at the pre-viability stage, so long as there is no undue
burden placed on the woman seeking to have an abortion. ' '

. Constitutional Law . sybstantive Due Process : Priva
XA regulation which has the purpose of effect of placing a substantial obstacle in the path of a
woman seeking an abortion of a nonviable fetus creates an undue burden and is invalid.

Civil Procedure : Appeals & Standards of Review : De Novo Review
&The appellate court reviews the district gourt's conclusions of law de novo.

Governments & Leqislation : Legislation : Construction & Interpretation

¥In interpreting a statute, it is the court's duty to give it a construction, if reasonably possible,
that would avoid constitutional doubts. The court cannot, however, twist the words of the law and
give them a meaning they cannot reasonably bear.

Constitutional Law : Sybstantive Due Process': Privacy

¥An abortion regulation that inhibits the vast majority of second trimester abortions would clearly
have the effect of placing a substantial obstacle in the path of a woman seeking a pre-viability
abortion.

3/1/2000 3:1
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Civil Procedure : Costs & Attorney Fees : Attorney Fees

¥ 42 U.S.C.S. § 1988 allows 2 plaintiff who has brought a successful suit under 42U.S.C.S. 8§ 1983
to recover, at the court's discretion, reasonable attorney's fees from the defendant. The statute
provides that the court, inits discretion, may allow the prevailing party, other than the United
States, a reasonable attorney's fee as part of the costs. 42 U.S.C.S. § 1988(b) (1994).

Civil Procedure : Costs & Attorney Fees : Attorney Fees
Civil Procedure : Appeals ; Standards of Review : Abuse of Discretion
*The appellate court reviews an award of attorney's fees for an abuse of discretion.

Civil Procedure : Costs & Attorney Fees : Attorney Fees
&A prevailing party ina42US.CS.8 1983 suit should ordinarily recover an attorney's fee unless

special circumstances would render such an award unjust.

COUNSEL: Counsel who presented argument on behalf of the appellant Sternberg in Case No.
98-3245 was L. Steven Grasz of Lincoln, Nebraska.

Counsel who presented argument on behalf of the appellant Munch in Case No. 98-3300 was
Tamra Lynn Walz of Papillion, Nebraska.

Counsel who presented argument on behalf of the appellee was simon Heller of New York, New
York. In addition the names of Jennifer Lemberg of New York, New York, and Jerry M. Hug and Alan
G. Stoler of Omaha, Nebraska, appear on the brief of the appellee. :

JUDGES: Before RICHARD S. ARNOLD and WOLLMAN, nl Circuit.Judges, and MAGNUSON, n2
District Judge. '

n1 The Hon. Roger L. Wollman became Chief Judge of this Court on April 24, 1999.

n2 The Hon. Paul A. Magnuson, Chief Judge, United States District Court for the District of
Minnesota, sitting by designation.

OPINIONBY: RICHARD S. ARNOLD
OPINION: [*1144] RICHARDS. ARNOLD, Circuit Judge.

The State of Nebraska appeals a District Court n3 decision holding a Nebraska [*1145] statute
banning "partial-birth abortion" unconstitutional. The District Court perman‘ently enjoined
enforcement of the statute and awarded attorney's fees and costs to the plaintiff. The County
Attorney, named in the lawsuit in his official capacity and as @ representative of all county
attorneys, appeals the portion of the judgment awarding attorney's fees against him. For the
following reasons, we affirm the judgment of the District Court.

n3 The Hon. Richard G. Kopf, United States District Judge for the District of Nebraska.

It is important to have in mind that we deal here with a particular legal question: the validity,
under the Constitution of the United States, of a certain Nebraska law. The law refers to
"partial-birth abortion," but this term, though widely used by lawmakers and in the popular press,
has no fixed medical or legal content. The closest thing weé have to a medical definition comes from
the American College of Obstetricians and Gynecologists (ACOG). The ACOG definition describes a
method of abortion (commonly called dilation and extraction, or D& X) involving extraction, from
the uterus and into the vagina, of all of the body of a fetus except the head, following which the
fetus is killed by extracting the contents of the skull. Thereafter, the dead but otherwise intact

3/1/2000 3:1¢
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fatus is taken from the mother's body. Certainly this medical description is within the definition of
"partial-birth abortion" contained in the Nebraska statute before us. The difficulty is that the
statute covers a great deal more. It would also prohibit, in many circumstances, the most common
method of second-trimester abortion, called a dilation and evacuation (D& E). Under the controlling
precedents laid down by the [**3] Supreme Court, such a prohibition places an undue burden on
the right of women to choose whether to have an abortion. It is therefore our duty to declare the

statute invalid.
L

On June 9, 1997, Nebraska's Governor signed into law Legislative Bill 23, a bill enacted by the
Nebraska Legislature prohibiting “partial-birth abortion."” The statute provides:

No partial-birth abortion shall be performed in this state, unless such procedure is
necessary to save the life of the mother whose life is endangered by 2 physical
disorder, physical iliness, or physical injury, including a life-endangering physical
condition caused by or arising from the pregnancy itself.

Neb. Rev. Stat. § 28-328(1) (1998). vpartial-birth abortion" Is defined in the statute as:

an abortion procedure in which the person performing the abortion partially delivers
vaginally a living unborn child before killing the unborn child and completing the
delivery. For purposes of this subdivision, the term partially delivers vaginally a living
unborn child before killing the unborn child means deliberately and intentionally
delivering into the vagina a living unborn child, or a substantial portion thereof, [**4]
for the purpose of performing @ procedure that the person performing such procedure
knows will kill the unborn child and does kill the unborn child. _

1d. § 28-326(9). The intentional and knowing performance of an unlawful "partial-birth abortion” is
a Class 111 felony. Seeid. § 28-328(2). A physician who intentionally and knowingly performs an
unlawful “partial-birth abortion" will automatically have his license to practice medicine In
Nebraska suspended and revoked. See id. § 28-328(4).

Shortly after the passage of LB 23, Dr. LeRoy Carhart filed a complaint challenging the
constitutionality of the statute. In response to the complaint, the District Court granted 2 .
temporary restraining order, followed by a prelimin'ary injunction, suspending enforcement of the
statute. After a trial on the merits, the District Court issued-its final judgment, holding [*1146]
LB 23 unconstitutional, and permanent|y enjoining enforcement of LB 23 against Dr. Carhart, his
patients, and other similarly situated individuals.

Dr. Carhart challenged the constitutionality of LB 23 on two separate grounds. He argued that LB
23 imposed an undue burden on himself and his patients in two ways. [**5] First, because the
D& X procedure is the safest procedure for some women in certain clrcumstances, pbanning that
procedure places an undue burden on women seeking an abortion. second, because LB 23
prohibits vaginally delivering a "substantial portion® of a fetus as part of an abortion procedure, the
law bans the dilation and evacuation (D& E) procedure as well. Because the D& E procedure is the
most widely used second-trimester abortion procedure, this ban also places an undue burden on
women seeking to have an abortion. Dr. Carhart also challenged the law as being vague, arguing
that it was unclear what "substantial portion” meant. The District Court agreed, holding both that

the law created an undue burden for Dr. Carhart and his patients, and that the law -was \_/oid for

vagueness. Carhart v. Stenberg, 11 F. Supp. 2d 1099 (D. Neb. 1998). n4
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n4 Because we are holding the law unconstitutional on undue-burden grounds, it is not necessary
for us to discuss the vagueness issue. Nor is it necessary for us to discuss whether the law creates
an undue burden by prohibiting the D& X procedure. The basis for our holding is the undue burden

created by the ban of the D& E procedure.

IL.

We state the facts as found by the District Court. (The Court's findings are not clearly erroneous,
and we therefore must accept them.) Dr. Carhart operates a family medical practice with a
. specialized abortion facility in Bellevue, Nebraska. He is licensed to practice medicine in Nebraska,

as well as in seven other states. Dr. Carhart pe
gestational age of three weeks n5 until fetal viabi

rforms abortions in a clinic setting from a
lity. The abortion procedures Dr. Carhart

performs vary depending on the gestational age of the fetus as well as on various other medical
factors. As we shall explain, two of the procedures Dr. Carhart performs areé directly affected by LB

23's ban: dilation and evacuation (D& E) and inta

ct dilation and evacuation or dilation and

extraction (D& X). né Both are procedures for second-trimester abortions. LB 23 affects not only
Dr. Carhart, but any doctor in Nebraska who performs the D& E or the D& X procedure, as well as

that doctor's patients.

n5 Gestational age is measured from the first day of the woman's last menstrual period.

n6 The District Court's very thorough opinion details other abortion procedures as well. We see no

23.

need to repeat these descriptions and will therefore focus only on the procedures affected by LB

The most common method of abortion during the second trimester is the D& E procedure. A
physician performing a D& E procedure gradually dilates the cervix and then removes the fetus and

other products of conception. A report by the

American Medical Association n7 describes the D& E

procedure used from thirteen to fifteen weeks' gestation as follows:

Osmotic dilators are usually used. Intr

be administered. A local anesthetic suc

avenous fluids and an analgesic or sedative may
hasa paracervical block may be administered,

dilating agents, if used, are removed, and instruments are inserted through the cervix

into the uterus to remove fetal and place

ntal tissue. Because fetal tissue is friable and

easily broken, the fetus may not be removed intact. The walls of the uterus are scraped

with a curette to ensure that no tissue r

emains. In pregnancies beyond 14 weeks,

oxytocin is given intravenously [*1147] to stimulate the uterus to contract and

shrink.

Ex. 7, at 8 (footnotes omitted). The AMA report al

so includes a description of a D& E procedure

used from sixteen to twenty-four weeks' gestation. It includes some variations from the procedure
used from thirteen to fifteen weeks. [**8] After the cervix has been dilated:

Fetal tissue is extracted through the us
of placental tissue and subsequent cure

e of surgical instruments, followed by extraction
ttage. Becausée the fetus is larger at this stage

of gestation (particularly the head), and because bones aré more rigid,

dismemberment or other destructive procedures are more likely to be required than at
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earlier gestational ages to remove fetal and placental tissue. Some physicians use
intrafetal potassium chloride or digoxin to induce fetal demise prior to @ late D& E
(after 20 weeks), to facilitate evacuation.

n7 The parties stipulated to the admission of the American Medical Association's "Report of the
Board of Trustees on Late-Term Abortion" at the preliminary injunction hearing. The report, which
studied late-term abortion techniques, was admitted as Exhibit 7.

When dismemberment 0ccurs during a D& E procedure, it does not occur in utero. Prelim. Inj. Tr.
116; Trial Tr. 30-31. Dr. Carhart explained that during the [**9] D& E procedure, the
dismemberment occurs after a part of the fetus has been pulled through the cervix, into the
vagina: '

Dr. Carhart: The dismemberment occurs between the traction of . . . MY instrument
and the counter-traction of the internal os of the cervix. . . .

Counsel: So the dismemberment occurs after you pulled a part of the fetus through the
cervix, Is that correct? '

A: Exactly. Because you're using - The cervix has two strictures or two rings, the
internal os and the external 0s, and you have - that's what's actually doing the
dismembering. . . .

Q: When we talked before or talked before about a D& E, that is not - where there is
not intention to do it intact, do you, in that situation, dismember the fetus in utero
first, then remove portions?

A: I don't think sO . . . I don't know of any way that oné could go'in and intentionally
dismember the fetus in the uterus. If you grab an extremity and twist it, you can watch,
the whole fetus just twist. It takes something that restricts the motion of the fetus
against what you're doing before you're going to get dismemberment.

prelim. Inj. Tr. 116-17. Dr. Phillip Stubblefield, a witness for the [**10] p\aintiff, testified that to
dismember the fetus in utero a physician:

would have to introduce into the uterus something that would cut up the fetus, or else
put in two forceps and try to dismember the fetus inside the uterus, which would
increase considerably your chance that you're going to tear the uterus, perforate the
uterus, seriously injure the woman. That is not done.

Trial Tr. 31.
In some circumstances, @ physician performing a D& E procedure may attempt to remove the fetu

intact. This procedure, known as-an intact dilation and evacuation (intact D& E)ora dilation and
extraction (D& X) can be used in abortions performed from sixteen to twenty-four weeks'

3/1/2
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gestation. The AMA report describes the D& X procedure as:

deliberate dilatation of the cervix, usually over a sequence of days; i
conversion of the fetus to a footling breech; breech extraction of the
the head; and partial evacuation of the intracranial contents

vaginal delivery of a dead but otherwise intact fetus.
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body excepting
of a living fetus to effect

Ex. 7, at 8 (footnotes omitted). The physician generaily brings.-.éll of the fetus, except for the head,

out of the [**11] uterus into the vagina. Trial Tr. 35-36; J.A.
dilated enough to allow the head to pass through, the physician inserts
skull and evacuates the contents, collapsing the ckull and allowing rem
fetus. Trial Tr. 35-36, 716; 3.A. 1150.

oval

each D&
part of a 1

Fetal death n8 d
Inj. Tr. 217-18.
into the vagina.
takes for fetal demi
demise will occur some time after the physicia
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r at the same stage of
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however, vary. 1d. at 118-19. During @
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matter of minutes,
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oes not always occu

se to occur can,
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demise. Id. Physicians determine
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fetus is one whose heart is beating. [**12]

sound, a physician can de
n definition exists,
death of adults an

h

alive at this stage. In tho
involve the delivery of a

n9 In some cases the fetus Is not
the abortion procedure would not
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The Supreme Court h
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1150. Because th

will occur after disme

tect a fetal heartbeat to determin
as to what constitutes fetal
d children by measuring
ase as
to agree that a living

se cases LB 23 wo
"living" fetus as requ

as held that a *woman has a constitutional right to choo

e cervix is not

an instrument into the fetal

of an’ [*1148] intact

E or D& X procedure. Prelim.
jving fetus out of the uterus

mberment. The time it
D& X procedure, fetal

contents. In either
and a

fter part of the fetus

e that a fetus is

brain function. Id.
the procedure

uld not apply because
ired by the statute.

se whether to

93 S. Ct. 705 (1973).

g to have a
jability,

TAlthough a state cannot prohibit a woman from choosin
promote the interest in potential human life and, after fetal v
proscribe, abortion except where it is necessary,
preservation of the life or health of the mother.
abortion regulations at the pre-viability stage, so long as there is NO
i i parenthood of Southeastern
(1992). ¥

substantial ob
due burden and is inva

purpose
abortion of a nonviable fetu

uments in this case,
The applicable legal

rd and the legal arg
le fetuses.

nl0 As we understand the reco
respect to procedures performed on viab
undue-burden rule of Casey.

n abortion,
n10 “"regulate, and even
dgment, for the

4-65, TA state can also enact
"undue burden” place
Pennsylvania V. Casey,

the state can

d on the

on which "has the
eeking an

no question is raised with
standard is therefore the

3/1/2000 3:1



Get a Document - by Citation - 192 F.3d 1142 wysiwyg://lS/http://www.lexis.com/...5=906da2e4d0c7284fﬂ)cedab143763af

Several states have enacted statutes seeking to ban "partial-birth abortion." The precise wording of
the statutes, and how far the statutes go in their attempts to regulate pre-viability abortions, differ
from state to state. The results from constitutional challenges to the statutes, however, have been
almost unvarying. In most of the cases that reached the federal courts, the courts have held the
statutes unconstitutional.

The Sixth Circuit, the first United States Court of Appeals to consider the issue, n11 struck down an
Ohio statute which [*1149] attempted to ban the D& X procedure. Women's Medical Professional
Corporation v. Voinovich, 130 F.3d 187, 190 (6th Cir. 1997). [**14]

n11 The Fourth and Seventh Circuits have also heard appeals on this issue. In the Fourth Circuit,
Judge Luttig, sitting as a single judge, granted the State of Virginia's stay application after a
District Court granted a preliminary injunction enjoining enforcement of the state's partial-birth
abortion ban. Richmond Medical Center for Women v. Gilmore, 144 F.3d 326, 327 (4th Cir. 1998)
(Luttig, 3., in chambers). On July 16, 1999, however, after trial on the merits, the District Court
struck down the virginia statute. Richmond Medical Center for Women V. Gilmore, No. 3: 98CV309
(E. D. Va. jul. 16, 1999). The Seventh Circuit reversed a lower court's decision denying planned
parenthood of Wisconsin's motion for a preliminary injunction against enforcement of a Wisconsin
statute banning partial-birth abortion. Planned parenthood of Wisconsin v. Doyle, 162 F.3d 463,
471 (7th Cir. 1998). After a trial on the merits, the District Court upheld the constitutionality of the

statute. planned parenthood of Wisconsin V. Doyle, 44 F. Supp. 2d 975 (W. D. Wis. 1999).

----------------- EndFootnotes-----f----------- [**15]

The statute specifically panned only the D& X procedure: "No person shall knowingly perform or
attempt to perform a dilation and extraction procedure upon a pregnant woman." Ohio Rev. Code
Ann. § 2919.15(B) (1996). The statute defined dilation and extraction as "the termination of a
human pregnancy by purposely inserting a suction device into the skull of a fetus to remove the
brain." 1d. § 2919.15(A). The Court held, however, that the statutory definition of the prohibited
abortion method included both the D& E and D& X procedures. The D& E procedure sometimes
requires a physician to "compress the head by using suction to remove the intracranial contents."
Voinovich, 130 F.3d at 198, The Court held that becausé the D& E procedure is the most common
method of second-trimester abortions, the statute created an undue burden on women seeking
second-trimester abortions. 1d. at 201, The legislature was aiming at the D& X procedure, but the
language of the statute included a definition which encompassed the D& E procedure as well.

A number of district courts have also addressed the constitutionality of state statutes banning
"partial-birth abortion. [**16] » Only one has upheld such 2 statute. See Planned parenthood of
Wisconsin v. Doyle 44 F. Supp. 2d 975 (W. D, Wis. 1999). The other district courts faced with the
issue have all held the statutes unconstitutional. See Causeway Medical Suite V. Foster, 43 F.
Supp. 2d°604 (E. D. La. 1999) (partial-birth abortion act created substantial obstacle in path of
women seeking safe abortion and broad languageé creating confusion and ambiguity rendered Act
unconstitutionally vague); Planned parenthood of Central New Jersey V. Verniero, 41 F. SuUpD. 2d
478 (D. N.J. 1998) (partial-birth abortion act void for vagueness because persons of ordinary
intelligence must guess at meaning of phrases such as "partially vaginally delivers" and
"substantial portion"); Eubanks V. Stengel, 28 F. SUpp. 2d 1024 (W. D. Ky. 1998) (partial-birth
abortion act created undue burden becausé overbroad language banned procedures necessary to
guarantee right to choose to have abortion); Hope Clinic v. Ryan, 995 F. Supp. 847 (N. D. IiL.
1998) (partial-birth abortion act void for vagueness because it failed to define conduct prpscribed
and created [**17] undue burden because it had potential effect of banning most common and
safest abortion procedures); Evans V. Kelley, 977 F. SUpD. 1283 (E. D. Mich. 1997) (partial-birth
abortion statute vague because ambiguous and susceptible to various interpretations and
overbroad because it would operate as substantial obstacle to woman's right to choose to have
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abortion).
v.

The District Court in Nebraska joined the majority of the courts that hav
holding that the statute enacted by the Nebraska Legislature attempting
abortion" could not withstand constitutional scrutiny. #We rev
of law de novo. See Planned parenthood of Greater lowa V. Atchison,

to

126 F
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[**21] does SO knowing, and with the purpose, that the procedure will kill the fetus. The
language of LB 23 describes @ method of abortion that includes the D& E procedure, and the intent
requirement of the statute does not work to protect physicians who perform the D& E procedure
from violating the statute. LB 23 not only prohibits the D& X procedure, but the D& E procedure as
well. -

V.

Having determined that LB 23 bans the D& E procedure, We turn now to the question of whether
such a ban imposes an [*1151] undue burden on women seeking second-trimester abortions.

In Planned parenthood of Central Missouri V. Danforth, 428 U.S.52,79,49 L. Ed. 2d 788,96 S. ct.
2831 (1976), the Supreme Court held unconstitutional a statute proscribing the use of saline
amniocentesis as a method of abortion. Saline amniocentesis was then the most commonly used
procedure for abortions performed after the first trimester. Id. at 78. By prohibiting the use of the
procedure, the statute would effectively inhibit the vast majority of abortions performed after the
first trimester. 1d. at 79. Danforth was decided under the trimester framework of Roe. Although
[**22] Casey changed that framework, the ban in Danforth meets the undue-burden standard of
Casey. See Voinovich, 130 F.3d at 201: F"An abortion regulation that inhibits the vast majority of
second trimester abortions would clearly have the effect of placing a substantial obstacle in the
path of a woman seeking a pre-viability-abortion." LB 23 does not limit all second-trimester
abortions. It does, however, prohibit the most common procedure for second-trimester abortions
and, in doing SO, imposes an undue burden on a woman's right to choose to have an abortion.

VI.

In its final argument, the State suggests that Roe and Casey do not apply to LB 23 because Roe
and Casey apply only to the nunborn" and do not prohibit states from protecting partially born
human beings. The State argues that "the Supreme Court has left protection in place for the
partially born." Appellant's gr. 71. The State also suggests that because the partial-birth abortion
procedure involves a fetus which Is more outside of the uterus than inside, the fetus is not unborn,
sufficiently distinguishing this case from Roe and Casey. The phrase "partially born" is new to
[*¥*23] us. Apparently the State uses it to describe a process in which the fetus is killed when it is
“more outside the womb than inside. If we assume that there is such a legal category, and that, as
the State argues, the rule of Roe V. wade does not apply to it, the argument is still unavailing on
the record before us in this case. As-we have explained, the Nebraska statute is violated when an
arm or a leg of a fetus that is still alive is pulled out of the womb as part of the D& E abortion
procedure. 1n such a situation, although a substantial part of the fetus, as defined by the Nebraska
faw, has been extracted from the uterus, it cannot be said that the fetus as a whole is more
outside the uterus than inside. In addition, we think that the word "horn" refers most naturally to a
viable fetus, one that is capable of surviving outside the mother. The Nebraska statute is not
limited to viable fetuses. Indeed, as we have observed, both the proof and the legal arguments in
this case seem to be exclusively about nonviable fetuses. So if thereis a separate legal category
for the "partially born," and we express no view on that question, wWe do not see how it could be
relevant to the present [**24] case.

VIIL.

Mike Munch, in his official capacity as County Attorney for Sarpy County, appeals the District
Court's award of attorney's fees against him. After the District Court held LB 23 unconstitutional,

_ Dr. Carhart sought, and was awarded, attorney's fees, pursuant to %+ 42 U.S.C. § 1988. Section
1088 allows a plaintiff who has brought a successful suit under 42 U.S.C. g 1983 to recover, at the
court's discretion, reasonable attorney's fees from the defendant. The statute provides that "the
court, in its discretion, may allow the prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs." 42 U.S.C. § 1988(b) (1994). Because Dr. Carhart was a
prevailing party, the District Court appropriately granted his request for attorney's fees.
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[*1152] Mr. Munch is the County Attorney in Sarpy County, the county in which Dr. Carhart
practices medicine. Dr. Carhart named Mr. Munch in the lawsuit in his official capacity as Sarpy

- County Attorney and as a representative of all county attorneys in Nebraska. Mr. Munch agrees
that Dr. Carhart was @ prevailing party. He argues, however, that the award [**25] of attorney's’
fees should not apply against him. $We review the award of attorney's fees for an abuse of

discretion. See Hatfield v. Hayes, 877 F.2d 717, 719 (8th Cir. 1989).

A prevailing party in a g 1983 suit "should ordinarily recover an attorney's fee unless special
circumstances would render such an award unjust.” 1d. According to Mr. Munch, the special
circumstances in this case are that as a government official- he is bound to follow state law and
enforce LB 23, and that he did not actively participate in the lawsuit. The short answer is that
governmental officials are not pound to follow state law when that law is itself unconstitutional.
Quite the contrary: in such a case, they aré bound not to follow state law. It is true that a
prosecuting attorney may not know for certain whether a state law is valid or not, and that he may
feel obliged to enforce the law until a determination as to its validity has been made. This,
however, is not @ special circumstance justifying the denial of the customary award of fees.
presumably it will always be true that state officials enforcing a law or otherwise defending state
action will believe, Of at least hope, that [**26] the law or action in question will be upheld
against a federal constitutional attack. The point of § 1988 is that such officials proceed at their
peril. If in fact they are wrong, and the law they aré enforcing turns out to be invalid, § 1988 puts
the financial burden on the state officials. The judgment of Congress is that the burden rests more
properly on them than on the party who has been wronged by the application of an invalid law.

In addition, although Mr. Munch has not had the opportunity to enforce LB 23, he has made it clear
that he would prosecute under the statute. J.A. 646-47. Awarding fees against officials bound to
enforce the law is @ »run-of-the-mill occurrence[]." Supreme Court of Virginia V. Consumers Union
of the United States 446 U.S. 719, 739 64 L. Ed. 2d 641 100 S. Ct. 1967 1980). Additionally,
Mr. Munch has the discretion to choose when to prosecute. We find no merit in this argument.

Mr. Munch's argument that he did not actively participate in the lawsuit and that he should not,
therefore, be responsible for the attorney's fees, is equally without merit. His role in the
proceedings may have been minor, but this does not excuse him [**27] from having to share in
the actual costs. He relied on his co-defendants to present their defense of the constitutionality of
LB 23, a statute he has indicated he would enforce, and he cannot now avoid helping to pay the
prevailing party's attorney's fees.

The District Court did not abuse its discretion in holding Mr. Munch liable, jointly and severally with
the other defendants, for the attorney's fee award. How the defendants choosé to allocate the fees

among themselves is entirely up to them.
VIIL '

For the foregoing reasons, we affirm the judgment of the District Court.
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Compensation for health injuries resulting from this Act:

P.B2/33

1f any woman suffers a health problem of any kind recognized in Doe v. Boiton, 410 U.S.

179, 192 (1973) asa result oft

(a) her inability 1© obtain an abortion proscribed by this Act, oF
(b) her doctor electing to use 8 different procedure 50.33 not to fall afoul of this Act,

she is entitled to recover all her actual damages, including pain and suﬁ’éring, from the

United States, potwithstanding any requirements of limitations set forth in the Federal

Tort Claims Act ar any other law or provision granting the United States immunity from
suit or limiting the United States’ liability. '

Damages shall be paid from the judgment fund established by 28 U.S.C.§ 2414; 31
US.C. § 1304. '. - |
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House Judiciary Committee Markup

H.R. 929 "The Partial

-Birth Abortion Ban”

March 12, 1997

Majority .

. Henry Hyde, IL

Jim Sensenbrenner, wi

Bill McCollum, FL

George Gekas, PA

Howard Coble, NC

Lamar Smith, TX

Steven Schiff, NM

Elton Gallegly, CA

Charles Canady, FL -

- -

Bob Inglls, sc

Robert Goodlatte, VA

Steve Buyer, IN

Sonny Bono, CA

Ed Bryant, TN

Steve Chabot, OH

Bob Barr, GA

Bill Jenkins, TN

Asa Hutchinson, AR

Edward Pease, IN

Christopher Cannon, ut

Minority

John Conyers, Ml

Bamey Frank, MA

Charles Schumer. NY
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Howard Berman, CA

Rick Boucher, VA + + + +
Jarrold Nadler, NY + |+ |+ + |+ * + + -
Robert Scott, VA + + + + + + + - +
Melvin Watt, NC P O R . A + +
Zoe Lofgreﬁ, CA + + + + + +

Sheila Jackson Lee, ™ |+ + + |+ - + + +
Maxine Waters, CA + + 4 +

Martin Meehan, MA + |+ |t

William Delahunt, MA + + + + + + 1+ +
Robert Wexler, FL + + + + + ¥ * +
Steve Rothman, NJ + + + + + + + +

NARAL
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House Judiciary Committee Markup
H.R. 929 “The Partial-Birth Abortion Ban”
March 12, 1997

1. . Amendmant offered by Rgprgsgmgglvg Bobby Scott (Q-V&] '
jete substitute to H.R.929.8

Hoyer—Greenwood Bill offered as a comp ubstitute bans “an abortion

after the fetus has bacome viable,” unless it us necessary to preserve the life of the woman or to
avert serious adverse health consequences {0 the woman.” The substitute includes “a civil penalty

not to exceed $10,000."
The amendment failed 13-18.
2. emgngmeng offered DY ngrgse.nt‘a_llvg Rarmey Frank (Q-MA)

Amendment to strike from the bill “in or affecting interstate or foreign commerce,” and ingert "on 3
woman who travels across state lines or natlonal borders; or who travels across state lines or
national borders to perform such an abortion.”

The amendment failed 11-16. :

K} ndment offer resentativ i ckson Lee (L=
Amendment to insert exception that would allow "any abortion performed prior to the viabllity of
the fetus, or after viability where, in the medical judgement of the attending physician, the abortion
is necessary to preserve the health of the mother.” '
The amendment failed 13-16. "

4, Amendment offered BY ngrgsentaﬁve'gamgg Frank (D-MA) :
Amendment to insert exception that would allow the procedure “to avert serious adverse physical
health consequences {0 the mother.”
The amendment failad 1 2-16.

5. ment ntatly \d Nadler {D)- -
for money damages.

Amendment to strike from the pill civil suit
The amendment failed 11-16.

* En mendment R ve Id N D-NY
Amendment to strike from the bill “physical’ (page 3, line 23) from ¢civil damages.
Amendmant to not allow civil damages to father who abandoned the mother.
The amendments passed by & volce vote.

. Amendment offered by Representative Jorrold Nadler (D-NY) :
Amendment to not allow clvil damages 1o father who abused the mother.
The amendmant passed by a voice vote. :

6. Amendment offered by ngrg;gngaﬁyg Bamey Frank (D-MA) : :
Amendment to remove the two year prison sentence for doctors by striking from the bill
“imprisoned not more than two years, or both.”
The amendment failed 11-17.

* Arnendment offered by Rggreggmaﬂyg Bobby §coﬂ-(D-VA)
Amendment to strike from the bill “human"” (page 2. line 13) “infant” (page 3, line 12) and “living"
(page 3, line 11) and Insert 'post-_viability' in each case.
The amendment failed by a voice vole.

* M
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Amendment to strike “infant” and insert "fetus” throughout the bill.
The amendment failed by & voice vole.

7. ndment off ntativ i n-Lee (D- '
Amendment to not allow “3 civil action against a woman who has undergone 2 procedure
described in this Act.” .
The amendment falled 6-14.

8. Amendment pffered by Rggrgggnjg;jyg Bobby Scott (DVA) ... -
Amendment to strike “Physical disorder, physical injury, of physical illness, including a life-
endangering physical condition caused by or arising from the pregnancy itself, if no other medical
procedure would suffice for that purpose.” '
The amendment failed 11-20.°

9. Motion_t H.R. 92 mi
The motion passed 20-11.

a”n

*\oice votes hot _Included-!n vote charl.

NARAL- 3/13/97
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1 SECTION L SHORT TITLE.

9~ Ths Act may be cited as the u]ate Term Abortion

4 SEC.2. PROHIBITION ON CERTAIN |
5 (a) IN GrNERAL—It shall Pe aplawfal, iz or affect-

6 ing inteustate OF foreign cOmImETce knowingy to perform .

7 an abortion after the fetus bas pecome viable.

g (b EXCEPHON.~Tbis gection does not prohibit any

9 abortion if, in the medical judgment of the attending pby-

10 sic.ian,' the abortion is necessary to preserve the life of the

11 woman or ¥ avert serious adverse health consequences 10

12 the woman.

13 (c) CIviL PENALTY.—A physician who violates this

14 section shall be subject to a civil penalty Dot to exceed

15 $10,000. The civil penalty provided by this subsection 8

16 the exclusive remedy for 8 wiolation of this section.

Amend the title to read A pill to prohibit certain' .

| abortions.” -

March 11, 1957 (3:18 3:m.)
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- AMENDMENT TO H.R. 929 OFFERED BY

MR. FRANK OF MASSACHUSETTS

12, strike “in or affecting interstate or foreign commerce” and insert on

Page 2, lines 11-
bortion”, the following:

line 12, after the word

an who travels across state lines or national borders; or who travels across

“on a wom
perform such an abortion,”

state lines or national borders to
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: AMENDMENT TO H.R. 929
_OFFERED BY MS. JACKSON LEE OF TEXAS

M iS”
Page Z,Eliﬁ'e p,i/nsgn the following: “(b) The prohibition of this section does not

apply to any abortion performed prior to the viability of the fetus, or after viability where,

in the medical judgment of the attending physician, the-abortion is necessary to preserve

the health of the mother.”

8, strike “(b)” and inse

Page 2, line 15, strike and insert *(d)".

- se_tt _“(C)".

\ Page 2, ling 27, strike “(d)” an
\ .

3, line 12, strike “(€)” and insert “(f)". / . :

' ‘ . y '. I
k#: 21\),\4,)"{ ) SL,L l.'j.c'c..il -‘W-.) : ((((\/ b 7
‘ L ¢ . s

S (VY K(.E o ¢ \‘.-"s
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AMENDMENT TO HR- 929 OFFERED BY
MR. FRANK OF MASSACHUSSETTS

e 4, insert after the word ‘injury’ the following:
condition caused by or érising from the pregnancy itself,
sical health consequences to the mother'

Page 3, after lin

' including a life endangering physical
of to avert serious adverse longterm phy

1l
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AMENDMENT TO H.R. 929 "
OFFERED BY M. Na
s s
Page 2, strike line 24 and all that follows through
. % Y
line 1¥ on page -4

L{ _ 5’ e
Page B/, line 17, strike ““(e)”" and insert *(d)”.

march 10, 1997 (5:07 p.m.}

P.11/33
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' ‘%6—2980 99: 32
ﬁl‘(o el AMmENDMENT TO HL.R. 929 \sf
' .Y

OFFERED BY W

Page {( line "1{ after iifather’ insert “(unless the

father has abused the mother)”.

March 10, 1897 {5.24 p.M.)
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Pq d Amendment to H.R. 929
' Offered by Mr. Nadler of New York

Page 3, line 15, strike “Unless™ and all that follows through “the "~ in line 17 and insen

“Except as provided in paragraph (3). the™.

Page 4, after line 4, insert the following:

*“(3) A civil action may not be commenced urider this section if -
“(A) the pregnancy resulted from the plaintiff’s criminal conduct:

“(B) the plaintiff consented to the abortion; or
4(C) the plaintiff is a father who abandoned the mother.
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AMENDMENT TO H.R. 929

OFFERED BY '’ FPmL
1

Page 2, beginning in line @rﬂ:e ““or imprisoned

not more than two years, or both”.

March 10, 1997 (4:48 p.m.)
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w N

' Amendment to H.R. 929

offered By Mr. Scott of Virginia.

)3

pPage 2., line f, strike "human_"__and insert "post-viability".

Y L . :
page Z, line X9, strike “infant" and insert "post-viabillty
fetus". : '

! _
Page %, line &, strike wliving" and insert "post -
viability". | .
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N
- AMENDMENT TO H.R. 929

31 s LA

| | OFFERED BY

( 1}
Page 2, line % strike ‘‘or infant’.

(3 5
Page Z line 18, strike %‘sectioh’..-l. and all that follows
through “the” on line and insert “section, the’’.

Page {L line 1w st:nLe “infant” and insert ‘‘fetus”.

.‘? \b

Pa.ge).".( l.ihe ¥d. strike a.nd" a.nd insert a period.

Page 2, stnLe lines 20/

- 15
Page 3, l.melf, strike ‘‘or infant’’.

Mareh 10, 1997 (5:34 p.m.)

P.16/33



MAR-06~2088 ©3:33 P.17/33

AMENDMENT TO H.R. 929
OFFERED BY Th LKSGT\ ’\*('f.
Y ¥ |
Page/{line l(,after “section.” insert the following: “(f) Nothing in this section

shall be interpreted to allow a civil action against a woman who has undergone a

procedure described in this Act.”
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Scott 004
Amendment to E.R. 929
Offered By Mr. Scott of Virginia
1 Page 2, line #, strike "because" and all that follows,

2 through and including line g?.
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- STATE “PARTIAL-BIRTH ABORTION" BANS: BLOCKED BY THE COURTS

To date, 29 states have enacted so-called “ partial-birth aborﬁor'w";“b-ans. Medical providers have chal-
lenged the bans in 20 of these states. The overwhelming majority of courts to have ruled in these cases
have declared the bans unconstitutional and blocked their enforcement.

This spring, the United States Supreme Court will review a decision by a federal appellate court
striking down Nebraska's ban as unconstitutional. The state of lowa has asked the Supreme Court to
review a ruling by the same federal appellate court invalldating its ban. And Justice John Paul Stevens has
blocked enforcement of the Ulinois and Wisconsin bans until the Supreme Court decides whether to review
a contrary ruling by a different federal appellate court upholding those bans.

]ID In 18 of 20 states where “partial-birth abortion” bans have been challenged, courts have completely
: or partially blocked their enforcement.

Alaska Georgia Kentucky Montana West Virginia
Arizona Idaho Louisiana Nebraska Wisconsin
Arkansas Illinois Michigan New Jersey

Florida Jowa Missouri _ Rhode Island
7.4 In Alabama, the state attomey general has limited enforcement of the ban to post-viability
»-a_ procedures. .

In Virginia, a federal trial court held the ban unconstitutional and permanently enjolned it. but a
federal appellate court has permitted the statute to be enforced while the appeal proceeds.

In 9 states - Indiana, Kansas, Mississippi, North Dakota, Oklahoma, South Carolina, Seuth Dakota, Tennessee. and Utah - bars have

been enacted but not challenged, Ohio passed a law in 1995 that would have banned “dilation and extraction.” A federal district court perma-

nently enjoined the ban, after concluding that it was Impermissibly vague and posed an undue burden, and a federal appellate court affirmed this

ruling, Women's Medical Professional Corp, v. Voinguigh, 911 F. Supp. 1051 (S.D. Chio 1995), affirmed, 130 £.3d 187 (6th Cir. 1997). The United
lIned to review the case. 523 U.S. 1036 (1398).

- States Supreme Court dec '
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ACLU Reproductive Freedom Project Blocked by the Couns

In enjoining enforcement of the bans, the courts have Identified four primary constitutional flaws:
(1) the bans impose an undue burden on the right to reproductive choice by prohibiting safe and common
abortion procedures performed well before fetal viability. in the second, and even the first, trimester of
pregnancy: (2) the bans fail to include adequate exceptions for abortions necessary to preserve a wornan's
life or health; (3) the bans are unconstitutionally vague in that they fail to describe with adequate precision
what abortion procedures are forbidden; and (4) in some cases, the bans would impermissibly require the
consent of an abortion patient’s parents or sexual partner.

The rulings Issued to date are summarized below.

States Where So-Called "Partial-Birth Abortion” Bans Are Enjoined:

Alaska: Planned Parenthood v. State, No. 3AN-97-6019 (Super. Ct. Alaska Mar. 13, 1998). appeal
docketed, No. S-08610 (Alaska Apr. 13, 1998).

Holding that Alaska's "partial-birth abortion” ban violated the state constitution, a state trial court
' permanently enjoined the ban. The Alaska court declared the law vold for vagueness, finding the term
“partial-birth abortion” so “susceptible to different Interpretations™ that it could “apply not only to sec-
. ond-trimester abordons but to some first-trimester abortions as well,” Because the law could thus function
as a ban on “abortion in general,” the court concluded that it infringed the state ¢onstitutional dght of
privacy as well. The state has appealed the decision to the Supreme Court of Alaska.

Arizona; Planned Parenthood v. Woods, 982 F. Supp. 1369 (D. Ariz. 1897).

After a trial, a federal district court permanently enjoined enforcement of Arizona's "partial-birth
abortion” law, The court held the law unconstitutionally vague because It was “susceptible to different
Interpretations” and therefore falled to glve physicians fair warning of what conduct it proscribed. The
court also held that the ban constituted an “undue burden” on the right to have an abortion because, In
prohibiting the safest, most common methods of abortion after the first trimester. the ban would force
women from safer to riskier procedures. Finally, the court struck the law as imposing unconstitutional
third-party consent requirements on a woman’s decision to terminate a pregnancy. The law allowed the
husbands of married women and the Pparents of minor women to sue the physician unless they had con-
sented to the “partial-birth abortion.” The court held that this provision had the effect of requiring those
family members consent to the woman's abortion, in violation of the Constitution.

Arkansas: Little Rock Family Planning Services v. Jegley. 192 F.3d. 794 (8th Cir. 1999) .. affioping No. LR-
C-97-581 (E.D. Ark. Nov. 13, 1998).

Affirming a federal trial court's permanent injunction against enforcement of Arkansas's ban, the
United States Court of Appeals for the Eighth Circuit held that the ban was “overbroad and places an
undue burden on the right of a woman to decide whether to have an abortion.” The court based that
holding on its finding that “both the D&E [dilation and evacuation] procedure and the suction-curettage
procedure,” the two most comman abortion methods. “often include what the Act prohibits.” Having
held that the Act would impermissibly ban these methods. the appellate court did not address the other
grounds on which the trial court had struck the ban: that It was unconstitutionally vague and that Its lack .
of a health exception and its inadequate life exception endangered women. The state did not appeal the
Eighth Circuit's ruling. '
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ACLU Reproductive Freedom Project Blocked by the Courts

Florida: A Choice for Women v. Butterworth, 54 F. Supp. 2d 1148 (S.D. Fla. 1598).

Permanently enjoining Florida's so-called “ partial-birth abortion” ban. a federal district court reject-
ed the argument that the law targeted a single, discrete pracedure. Rather. the court held, the law’s defini-
tion contained "broad and amorphous language" that could cover virtually all abordons performed in the
second trimester of pregnancy. Thus, the court ruled that the ban violated “a woman’s right to choose to
have an abortion prior to the viability of the fetus.” The court also held the ban unconstitutional on the
ground that it “contains no health exception and only a qualified life e;gg_epu'on."

Georgia: Midtown Hospital v. Miller. No. 1:97-CV-1786-JOF, 1998 U.S. Dist. LEXIS 20827 (N.D. Ga.
Sept. 3, 1998). S

After the federal district court issued a preliminary injunction restricting enforcement of Georgia's
statute to post-viability abortions, the parties settled the case by agreeing that the law would apply only to
a narrowly deflned procedure when used after fetal viability, The court issued an order - called a consent
decree ~ that made the agreement binding.

\daho: Weyhrich v. Lance, No. CV98-0117-S-BLW (D. Idaho Oct. 13, 1999).

A federnl trial court Issued a permanent injunction against enforcement of Idaho's "partial-birth
abortion” ban. The court held the law unconstitutional because it imposed an undue burden on the right
to reproductive cholce; it was vague; it lacked an exception to protect women's health and an adequate
exception to protect their lives; and it impermissibly in effect required the consent of a married woman's
husband and a minor woman'’s parents before any * partial-birth aborton.” ‘

Wllinois: The Hope Clinic v. Ryan, 995 F. Supp. 847 (N.D. IL. 1998), reversed. 195 F.2d 857 (7th Cir.
1999), stav eranted. No. 99A427 (Nov. 30, 1999) (Stevens, 1), m&uﬂuﬁd_ﬂl& No. 89-1152
(Jan. 10, 2000). ' '

Ruling on the paper record. a federal district court issued a permanent injunction preventing
enforcement of llinois's “partial-birth abortion” ban. Finding that the law potentially banned the most
common and safest abortion procedures used throughout pregnancy, the trial court held the law unconsti-
tutional for vagueness; for violating the right to reproductive choice; and for effectively imposing a consu-
tutionally deficient parental consent requirement. The state appealed the decision to the United States
Court of Appeals for the Seventh Circuit. which heard the case en banc (i.e., before every active judge on
the court). The Seventh Circuit issued a 5-4 decision, over a vigorous dissent written by the chief judge.
upholding the Illinois ban. (In the same decision, the court also upheld Wisconsin's similar ban). The nar-
fow majority reasoned that the vague and broad statutes could somehow be narrowed and rendered con- -
stitutional through state-court interpretation. Effectively conceding the bans’ potential harm to women and
their physicians, however, the majority directed the lower courts to issue “precautionary injunctions” 1o '
protect the performance of what the majority called “normal” abortion procedures. After the Seventh
Circuit denied plaintiffs’ request for a stay. plaintiffs obtained a stay from Justice Stevens until the United
States Supreme Court decides whether to review the case. The ban thus remains enjoined.
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lowa: Planned Parenthood v. Miller, 30 F. Supp. 2d 1157 (S.D. lowa 1998). affigned. 195 F.3d 386 (8th
Cir. 1999). petition for certior filed, No. 99-1112 (Jan. 3, 2000).

Affirming a federal district court’s ruling that permanently enjoined Iowa's * partial-birth abortion”
ban, the United States Court of Appeals for the Eighth Circult held that the ban prohibits “the D&E pro-
cedure, and, in some circumstances, the suction-curettage procedure as well." Finding that these “are two
of the most commonly used abortion procedures,” the court held that the ban “places an undue burden on

" women seeking abordons.” The appellate caurt did not reach the ather bases on which the district court
had ruled: that the ban was vague and falled to provide an adequate exception for the health and life of
the woman. The state has asked the United States Supreme Court to review the Eighth Clircuit’s decision,
but the Supreme Court has yet to decide If it will hear the appeal.

Kentucky: Eubanks v. Stengel, 28 F. Supp 2d 1024 (WD, Ky. 1998), apgeal argyed, No. 39-6671 (6th Cir.
Dec. 15, 1999).

After a trial on the merits, a federal district court in Kentucky issued a permanent injunction against
enforcement of that state's * partial-birth abortion” ban, Emphasizing that the legislature appeared to have
engaged In “purposeful ambiguity” and, indeed, to have “focused directly on protected activity in a man-
ner which everyone knew might be unconstitutional,” the court concluded that the law “create[s] an
undue burden upen the women who seek only to exercise thelr dghts The state has appealed the decision
to the United States Court of Appeals for the Sixth Circuit.

Louisiana: Causeway Medical Suite v, Foster, 43 F. Supp. 2d 604 (E.D. La. 1999), appeal docketed, No. 99-
30324 (5th Cir. Apr. 5, 1999),

Based on the plaintiffs’ written testimony, a federal district court in Louisiana Issued a permanent
injunction against enforcement of that state’s “partial-birth abortion™ ban. The court held that the Act’s
definition of “partial-birth abortion” was "particularly ambiguous and subject to various interpretations.”
The court thus held that the ban had "both the purpose and effect of imposing an undue burden on the
woman's right to choose abortion,” Finally, the court held, “The Act contains no health exception whatso-
ever, and is constitutionally infirm on this basis alone.” The state has appealed the decision to the United
States Court of Appeals for the Fifth Circuit,

Michigan: Evans v. Kellay, 977 F. Supp. 1283 (E.D. Mich. 1997); Evans v. Granholm. No. 00-70586 (E.D.
Mich. filed Feb. 2, 2000); Womancare of Southfield v. Grarntholm, No. 70585 (E.D. Mich. filed Feb, 2,
2000).

In the first ruling on a "partial-birth abortion” ban in the nation. a federal district court In Detrot
declared Michigan’s ban unconstitutional and permanently enjoined its enforcement after a trial. The court
held the law unconstitutionally vague because - with its ambiguous and non-medical terminology - physi-
cians “simply cannot know with any degree of confldence” what procedures it bans. The court also struck
the Iaw as an “undue burden” on the right of a woman to choose to terminate her pregnancy. " [BJecause
of the sweeping breadth of the statute,” the court held, “it would operate to eliminate one of the safest
post-first-trimester abortion procedures [D&E], a procedure which currently is used in more than 85% of
the post-first-trimester abortions performed in Michigan.” The law, the court found, would therefore
impermissibly force women to undergo riskler procedures,

Notwithstanding this decision, Mlichigan recently passed a related law that is scheduled to take
effect March 10, 2000. Abortion providers have challenged the new ban in federal court.
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Missouri: Reproductive Health Services of Planned Parenthood v. Nixon, No. 89-04231-CV-C-SOW-ECF
(W.D. Mo. Sept. 22, 1999). :

A federal trial court issued a temporary restraining order against enforcement of Missouri’s ban,
which remains enjoined pending further order of the court,

Montana: Intermountain Planned Parenthood v. State, No. BDV 97-477 (Dist. Ct. Mont. June 29, 1998);
Intermountain Planned Parenthood v. State, No. ADV 9900561 (Dist. Ct- Mont. Sept. 10. 1999).

On the basis of written testimony, a Montana state district court permanently enjoined that state’s
* partial-birth aborton" ban. The court found that the statute “has the effect of banning D&E abortion
procedures,” which are used in 88% of second-trimester abortions in the state. The ban would thus
» redyce a woman's access to abortion services, and increase the amount of risk and pain to the woman.”
Although addressing the constitutionality of the ban under the privacy clause of the state constitution, th
court also noted that the law was unconstitutionally vague under the federal standard. :

Following this ruling, the state passed an amended version of the ban. In a second lawsuit, the state
district court Issued a temporary restraining order against enforcement of the amended law. '

Nebraska: Carhart v. Stenberg, 11 F, Supp. 2d 1099 (D. Neb. 1998), affirmed, 192 F.3d 1142 (8th Cir.
1999). petition for certiorar, granted in part, 120 S. Ct. 885 (2000).

On the state's appeal from a federal district court ruling that permanently enjoined Nebraska's "par-
tlal-birth abortion” ban, the United States Court of Appeals for the Eighth Circuit affirmed. The Eighth
Circuit held the law unconstitutional for banning the D&E procedure, the most common second-trimester
aboruon method. The appellate court did not consider the other bases of the district court’s ruling. which
included that the ban was vague and would harm women’s health; The Supreme Court has decided to
review the Eighth Circuit’s decision and will hear argument on April 25, 2000.

New Jersey: Planned Parenthood v. Verniero, 41 F. Supp. 2d 478 (D.N.J. 1998), apgeal argued, No. 99-
5042 (34 Cir. Nov. 19, 1999).

After a trial on the merits, a federal district court issued a permanent Injunction against enforcement
of New Jersey’s “partial-birth abortion” ban, The court held the law vold for vagueness because ~persons
of ordinary intelligence must guess at the meaning” of the definitional language. The court also concluded
that the Act, in part because of its imprecision, effectively and Impermissibly “bans sucdon curettage,
D&E and induction abortions... the thres most commonly used abortion procedures” in the first and sec-
ond trimesters of pregnancy. In addition, the court held that the law was “unconstitutional because it does
not include a health exception” and contained only an inadequate life exception. The state has appealed
the decision to the United States Court of Appeals for the Third Circuit.

Rhode Island: Rhode Island Medical Society v. Whitehouse, No. 97-416L, 1999 U.S. Dist. LEXIS 13546
(D.R1 Aug. 30, 1999), apgeal staved. No. 99-2095 (1st Cir. Nov. 22, 1999). :

After a trial on the merits, the federal district court invalidated Rhode [sland’s ban. The court held
that the Act “is vague and does not provide doctors with sufficient guidance to know what the Legislature
has made illegal,” The court concluded. hawever, that the Act's terms described, and impermissibly
banned, the most commonly used second-trimester abortion method, D&E. The court also struck down
the ban because it lacks a health exception and an adequate life exception. Finally. the court invalidated
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the law because it would have effectively required the physician to obtain the consent of the pregnant
woman's parents (regardless of her age) and the consent of her sexual partner (regardless of his relation-
ship, if any, to the woman) before performing any abortion that could fall under the Act’s prohibition. The
state has appealed to the United States Court of Appeals for the First Circuit, which has stayed proceed-
ings pending the Supreme Court's decision in the Nebraska case.

West Virginia: Brancazio v. Underwoad, No. 2:98-0495, 1998 U.S. Dist, LEXIS 22420 (D. W. Va. June 11,
1998). SR

A federal trial court Issued a temporary restraining order against enforcement of West Virginia's ban.
which remains enjolned pending further order of the court. The parties have agreed to a stay of proceed-
ings pending the Supreme Court’s decision In the Nebraska case. :

Wisconsin: Planned Parenthood v. Doyle, 44 F. Supp. 2d 975 (W.D, Wis. 1999), affirmed, 195 F.3d 857
(7th Cir. 1999), stay granted, No. 99A428 (Nov. 30, 1899) (Stevens, J.), petition for certiorad filed, No.
99-1156 (Jan. 10, 2000).

After a federal district court refused to Issue emergency relief enjotning Wisconsin’s “partial-birth
abortion” ban. a panel of the United States Court of Appeals for the Seventh Clreuit reversed and ordered
the ban preliminarily enjoined. On remand and following a trial, the district court again declined to issue
an Injunction, but stayed Its ruling pending plaintiffs’ appeal to the Seventh Circuit. The Seventh Circuit
heard the case en banc (along with the appeal of the decision enjoining Illinois's ban). Rejecting the rea-
soning of the earlier Seventh Circuit panel, a narrow majority of the court upheld both the linois and
Wisconsin laws. The 5-4 decision was Issued over a vigorous dissent written by the chief judge. As in the
Illinois case, the Wisconsin plaintiffs obtained a stay from Justice Stevens, ensuring that the law cannot be
enforced until the Supreme Court decides whether to review the case.

State Where So-Called "Partial-Birth Abortion” Ban Is Severely Limited:

Rlabama: Summit Medical Associates v. James. 984 F. Supp. 1404 (M.D. Ala. 1998), afflomed, Summit
Medical Assoclates v. Pryor, 180 F.3d 1326 (11th Cir. 1999), getition for certiorari filed, No. 99-1041
(Dec. 20, 1999).

Although courts have so far declined - on procedural grounds - to enjoin Alabama’s “partial-birth
abortion” ban, abortion providers in the state are not without protection while the case progresses: The
state attorney general has issued a letter limiting enforcement of the ban to post-viability procedures.
While the state has petitioned the Supreme Court for review on a procedural issue, the case has returned
to the federal district court for flnal consideration on the merits.

State Where Court Has Permitted So-Called "Partial-Birth Abortion” Ban
To Remain in Effect Pending Further Proceedings:

Virginia: Richmond Medical Center for Women v. Gilmore. 11 F. Supp. 2d 795 (E.D. Va. 1998) (prelimi-
nary injunction), 144 F.3d 326 (4th Cir. 1998) (decision of single judge granting state’s motion to stay pre-
liminary Injunction pending appeal), 183 F.3d 303 (4th Cir. 1998) (decision of panel declining to lLift stay,
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over dissent}, 55 F. Supp. 2d 441 (E.D. Va. 1959) (permanent injunction), appeal filed, No. 98-1930 (4th
Cir. July 23, 1999}, No. 98-1930 (4th Cir. Sept. 14, 1999) (decision of panel granting state's moton to
stay permanent injunction pending appeal, over dissent).

After a federal district judge issued a preliminary Injunction against Virginia's " partial-birth abor-
don” ban, a single judge of the United States Court of Appeals for the Fourth Circuit granted the state's _
motion to stay the injunction. In issuing the stay, the appellate judge concluded that the ban prohibited
only one discrete procedure. Because the plalntiffs did not intentionally perform that procedure, the judge
held that they lacked standing to challenge the ban. Over a strong dissent, a panel of the Fourth Clreuit,
which Included the single judge, declined to vacate the stay. The ban therefore went into effect while the
district court conducted the trial on the merits. After the trial, and for all the reasons that have swayed
courts addressing nearly every other partial-birth abortion” ban, the district court issued a permanent
injuncdon. which stopped enforcement of the ban. Once again, however, the same appellate panel, over a
dissent, stayed the injunction pending appeal. Therefore, the ban is back in effect while the state appeals
the district court’s ruling to the Fourth Circuit.

February 28, 2000

ACLU Reproductive Freedom Praject - 125 Broad Street, 17th Flaor « New York, NY 10004-2400
For more information, call (212) 549-2633
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H.R. 3660, THE SO-CALLED «PARTIAL-BIRTH ABORTION ACT OF 2000.,"
IS UNCONSTITUTIONAL"

The ACLU opposes H.R. 3660, the so-called “Partial-Birth Abortion Act of 2000,” because
it bans safe and common abortion procedures and thus threatens women's health and reproductive
rights. Proponents of HR. 3660, claim that it will prohibit only a single, “late-term” abortion
procedure. In effect, however, H.R. 3660 is nothing but a ban on abortion. As medical experts have
testified and courts across the country have found, bans worded similarly to H.R. 3660 could reach
the safest and most common abortion procedures used throughout pregnancy. Such a ban puts
women's health and lives at risk and violates the constitutional right to reproductive choice. .

Congress has twice put politics before women's health in enacting “partial-birth abortion™
bans. Only President Clinton’s vetoes in 1996 and 1997 prevented these bills from becoming law,
Each time, Congress txied to override the President’s veto but fell a few votes short in the Senate.
Last fall, the Senate once again passed a so-called partial-birth abortion ban. The House is expected
to vote on an identical ban sometime this spring.

Courts Have Overwhelmingly Struck Down Similar Bans in the States v

Echoing events at the national level, anti-choice state legislators bave also enacted bans on
abortion procedures. Like the federal bill, most of the state measures are SO vague and so broad that
they cover a wide range of abortion methods. '

The overwhelming majority of courts to have ruled on challenges to state so-called “partial-
birth abortion” bans have declared the bans unconstitutional and enjoined their enforcement. In the.
last three years, medical providers have challenged state statutes that ban “partial-birth abortion” in
twenty states. In eighteen of these states -- Alaska, Arizona, Arkansas, Florida, Georgia, Idaho,
Ilinois, Iowa, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, Rhode
Island, West Virginia, and Wisconsin — the bans are currently enjoined, in whole or in part.! Ina
aineteenth, Alabama, the state attorney general has limited the ban’s enforcement to post-viability
abortions. In only one state, Virginia, has a court considered the constitutional challenges but

nevertheless permitted enforcement of the statute pending further proc:eedings.2 This spring, the

! The ACLU has litigated the cases in the following states: Alaska, Idaho, Illinois, Kentucky, Michigan,
Montana, New Jersey, and Rhode Island. '

2 In nine additional states — Indiana, Kansas, Mississippi, North Dakota, Oklahoma, South Caroling,
South Dakota, Tennessee, and Utah — bans have been enacted but not challenged. And a thirtieth state, Ohio, passed &
law in 1995 that would have banned “diladon and exmraction.” That law was struck down in federal court.

dadine Strossen Fresdmt {ra Glasaer Executive Dinctor Kenneth 8. Clark Chalr. National Advisory Cauned Richard Zacks Treasurer @ - @
Jatlonal Headquartars 125 Broad Sireal, Naw York, NY 10004-2400 1212) 549-2500
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United States Supreme Court will review a decision by the Eighth Circuit Court of Appeals striking
down Nebraska's ban as unconstimtional.

Bans on Safe Abortion Procedures Harm Women’s Health
H.R. 3660 threatens women's health. Here are some of the reasons why:
J 'H.R. 3660 Reaches an Array of Safe and Comxﬁzxi Abortion Methods.

Although its sponsors characterize it as aimed at a single, “late,” “gruesome” procedure,
H.R. 3660 is not in fact limited to any stage of pregnancy, and it defines the conduct to be banned so
broadly s to reach an array of safe and common methods of abortion. Doctors have testified
repeatedly and courts across the country have found that similarly worded bans can apply to
virtually all procedures used in the second rrimester of pregnancy and even to some first-trimester
abortons. In enjoining lowa’s ban, a federal court stated that the law could “encompass within its
scope of prohibited conduct all of the abortion procedures” commonly used throughout pregnancy.

. Women Must Be Able to Rely on Their Doctor’s Discretion to Use the Method v
Safest for Them.

Even if it were true, as the ban’s proponents claim, that H.R. 3660 covers only a single
abortion procedure, it would still endanger women's health. A threatto women's health always
results when a safe medical procedure is removed from the physician’s array of options, as there
will always be some woman for whom the banned procedure would be the safest. Physicians must
retain the discretion to decide what is best for their patients, and women must be able to count on.
their doctor’s ability to use the abortion method most likely to protect their health, The government
simply should not be in the business of banning any medical procedure that doctors consider safe
and medically appropriate in certain circumstances.

e - Government Intrusion in the Operating Room Jeopardizes Safe Medical Care.

Politicians should not regulate medicine in a way that undermines the safety of patients.
Legislators are not trained to make medical decisions. They should leave decisions about the best
surgical techniques for abortion in the hands of doctors, patients, and their families. ‘H.R. 3660's
uncertain scope and use of non-medical terminology simply highlights that politicians should not try
to micro-manage the practice of medicine. ' .
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Bans on Safe Abortion Procedures Are Unconstitutional

H.R. 3660 bans safe abortion procedures and thus infringes constitutional protections for
rcproducuve freedom. As federal and state courts around the country have recognized, similarly
worded bans are unconstitutional for their wide-reaching prohlbmon on the safest, most common
methods of abortion; for their failure to mclude adequate excepuon:. to protect a woman'’s life or
health; and for their vagueness. -

e ° An Unconsﬁtutiona.l “Undue Burden” on Abortion Rights

H.R. 3660 threatens the core right to choose abortion. The Supreme Court has held that the
government may not prohibit 2 woman from making the ultimate decision, in accordance with her
own conscience and moral imperatives, to have an:abortion. Abortion restrictions are
. unconstitutional if they place an “undue burden” on a woman's right to choose abortion, that is, if
they would place a substantial obstacle in the path of women seeking abortions.

H.R. 3660 poses not only a substantial obstacle, but an absolute barrier to many abortions -
that are now safe and legal. Physicians appearing in courts all over the country have testified that
they read the language of similarly worded bans to reach most methods of abortion used throughout
pregnancy After reviewing such evidence, a court in Jowa held that the ban in that state was

unconsutunonal as a matter of law.”

. An Impermissible Endangerment of Women’s Health and Safety

By prohibiting safe and common abortion methods, H.R. 3660 compromises women's health
and drastically limits physicians’ discretion to choose the most medically appropriate abortion
method for their patients. A federal appellate court enjoined Wisconsin’s ban, after concluding that
it “tak(es] chances of unknown magnitude with the health of pregnant women.”

Moreover, H.R. 3660 unconstitutionally fails to provide adequate life and health exceptions.
The government may never, even in the larest stages of pregnancy, prohibit abortions that are
necessary to preserve women's lives or health. H.R. 3660 applies throughout pregnancy and yet
contains no health exception whatsoever and a dangerously inadequate life exception. As a federal
district court in Illinois held after reviewing the exceptions in a similar ban, the law would
impermissibly require women “to remain pregnant even in the face of serious health concerns.”

. An Unconstitutionally Vague Definition

The Due Process Clause prohibits laws so vague that persons of ordinary intelligence must
guess at their meaning, H.R. 3660 fails to provide physicians adequate notice as to which abortion
methods it prohibits. It would also subject physicians to arbitrary enforcement under unclear
standards. In enjoining Rhode Island’s ban a federal court concluded that the law fails to “provide
doctors with sufficient guidance to know what the Legislature made illegal.”



.29/33
MAR-B6-2080 @S:37 P.29/3

. No Legitimate State Interest

The framewaork set forth in Planned Parenthood v. Casey (1992) for evaluating abortion
laws under the federal Constitution requires that the government act to further legitimate ends. Yet
H.R. 3660 serves neither of the governmental interests that Casey identified -- an interest in
matermnal health or in the potential life of the fetus. By outlawmg abortion methods that may be the
safest for many women, the bill in fact undermines women’s health, Moreover, even if the ban
targeted a single procedure, as its proponents claim, it would not further a state interest in potential -
life. Rather, it would channel women who had already made a decision to end their pregnancies
away from one method -- and perhaps, for them, the safest method -- of doing so.

* * *

Congress should learn what judges - Repubhcan and Democratic appointees alike -- already
know: that H.R. 3660 is a dangerous threat to women'’s health and an unconstirutional attack on
reproducﬂve freedom.

. For more information, contact: Kathryn Engustian, Legislative Counsel, 202-675-2317

March 3, 2000
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106TH CONGRESS
529 [ R. 3660

To amend title 18, United States Code, to ban partial-birth abortions.

IN THE IHOUSE OF REPRESENTATIVES

FEBRUARY 15, 2000

Mr. CANADY of Florida (for himself, Mr. SHRRWOOD, Mr. SMITH of New Jer-
sey, Mr. TAYLOR of North Cuarolina, Mr. SPENCE, Mr. HYDE, Mr.
TIARRY, Mr. JonN, Mr, COBURN, Mr. 1sT00K, Mr. BEREUTER, Mr.
Prrrs, Mr. Bakrcls, Mr. Goss, Mr, NBY, Mr. BLiuey, Mr, Suows, Mr.
WICKER, Mr. HOEKSTRA, Mr. CHABOT, Mr, BACHUS, Mr. BURTON of Tn-
diana, Mr. DELAY, Mr, Packarp, Mr. EVERE?TT, Mr. PICKERING, Mr.
TANNER, Mr. HILLEARY, Mr. RamanL, Mr. SoubuRr, Mr. WELDON of
Florida, Mr. GREEN of Wisconsin, Mr. ARMEY, Mr. GRaHam, Mr.
Stump, Mr. MCCRERY, Mr. FLETCHER, Mr. DEMINT, Mr. SHADRGG,
Mr. TALENT, Mr. JENKINS, Mr. HOSTRTTLER, Mr. H,1, of Montuna,
Mr. KiNG, Mr. FRANKS of New Jersey, Mr. McINTOSI, Mr. POMBO, Mr.
HUNTER, Mr. ENGLISR, Mr. WELLER, Mr, BUYER, Mr. MASCARA, Mr,
BARTON of Texas, Mr. RORMER, Mr. BALLENGER, Mrs. EMERSON, Mr.
BRADY of Texas, Mr. Lucas of Oklahoma, Mr. HANSEN, Mr. GOODE,

" Mr. MANZULLO, Mr. T.8w1s of Kentueky, Mr, BARRETT of Nebraska, Mr.
BOBHNER, Mr, CaMP, Mr. SixELTON, Mr, HASTINGS of Washington, Mr.
STUPAK, Mr. PHELPS, Mr. EHLERS, Mr., PORTMAN, Mr. TANCRRDO,
Mrs. MYRICK, Mr. DOOLITTLE, Mr. LARGRENT, Mr. DoYLE, Mr. VITTER,
Mrs. FowLER, Mr, COLLINS, Mr. CrRANB, Mrs. NORTHUP, Mr. BLUNT,
and Mr, ADERNOLT) introduced the following bill; which was referred to
the Committee on the Judiclary

To amend title 18, United Sfates Code, to ban p&rtiai—
birth abortions. .
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Partial-Birth Abortion
Ban Act of 2000". o
SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABORTIONS.

(a) IN GENERAL.D Title 18, United States Code, is
amended by inserting after chapter 73 the following:

«CHAPTER 74—PARTIAL-BIRTH ABORTIONS

“See. - .
~1531. Partisl-birth abortions prohibited.

«§1531. Partial-birth abortions prohibited

“(a) Any physician who, in or é.ffecting interstate or
foreign commerce, knowingly performs a partial-birth
abortion and thereby kills a human fetus shall be fined
under this title or imprisoned not more than two years,
or both. This paragraph shall not apply to 2 partial-birth
gbortion that is necessary to save the life of a mother
whose life is endangered by a physical disorder, illness,
or injury. This paragraph shall become effective one day
after ecnactment.

“(b)(1) As used in this section, the term partial-birth
abortion' means an abortion in which the person per-
forming the abortion deliberately and inteuntionallyD

“(A) vaginally delivers some lportion of an in-

tact living fetus until the fetus is partially outside

«HR 3660 I

P.31/33
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the body of the mother, for the purpose of per-

forming an overt act that the person knows will kill

the fctus while the fetus is partially outside the body

of the mother; and

“(B) performs the overt act that kills the fetus
while the intact living fetus is partié.lly outside the
body of the mother:

“(2) As used in this section, ‘the term physician'
means a doctor of medicine or osteopathy legally author-
ized to practice medicine and surgery by the State In
which the doctor performs such activity, or any other indi-
vidual legally aunthorized by the State to perform abor-
tions: Provided, however, That any individual who is not
a physician or not otherwise legally authorized by the
State to perform abortions, but who nevertheless directly
perfonhs a partial-birth abortion, shall be subject to the
p_roﬁsions of this section. )

;‘(c)(l) The father, if married to the mother at the
time she rceeives a partial-birth abortion procedure, and
if the mother has not attained the age of 18 years at the
time of the abortion, the maternal grandparents of the
fetus, may in 4 civil action obtain appropriate relief, unless
the pregnancy resulted from the plaintiff's criminal con-
duet or the plaintiff consented to the abortion.

“(2) Such relief shall includeD

«HR 3660 IH

P.32/33
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“(A) money damages for all injuries, psycho-
logical and physical, occasioned by the viola£1011 of
this scetion; and
“(B) statutory damages equal to three fimes
the cost of the partial-birth aboxﬁgﬁl

“(d)(1) A defendant aceused of an offense under this
section may seek a hearing before the State Medical Board
on whether the physician's conduct was necessary to save
the life of the mother whose life was endangered by a
physical disorder, illness or injury.

“(2) The findings on that issue are admissible on that
issue at the trial of the defendant. Upon 2 motion of the
defendant, the court shé.ll delay the beginning of the trial
for not more than 30 days fo permit such a hearing to

take place.

“(e) A woman upon whom a partial-birth abortion is |

performed may not be prosecuted under this section, for
a conspiracy to violate this section, or for an offcnse under
section 2, 3, or 4 of this title based on a violation of this
scction.'. |

' (b) Ouemicar, AueNDMENT.D The table of chapters
for part I of title 18, United States Code, is amended by
inserting after thc item ‘relating to chapter 73 the fol-

lowing new item:
ar4 Partial-birth abortions ... 1531”.
O

-HR 3660 IH

P.33/33
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Abortion Bans — Deceptive, Extreme, Unconstitutional
A Ruse to Overturn Roe v. Wade |

February, 2000

Status of Challenges to Abortion Bans

On January 14, 2000, the U.S. Supreme Court announced it would consider the constitutionality
of Nebraska’s so-called “partial-birth abortion” ban on April 25. In September, 1999, the U.S.
Court of Appeals for the Eighth Circuit found, in a unanimous decision the Arkansas, lowa, and
Nebraska laws to be unconstitutional. However, a sharp split in the circuits occurred in October,
1999, when the Seventh Circuit upheld similar laws in Illinois and Wisconsin. U.S. Supreme
Court Justice John Paul Stevens issued a stay blocking the Seventh Circuit’s decision on
November 30, 1999, pending review by the full Supreme Court.

Legal challenges have been mounted in 21 of the 30 states that have passed such abortion bans.
In 20 states the laws have been blocked or severely limited.

Status of Abortion Bans on Appeal:

U.S. Supreme Court: On January 14, 2000, the U.S. Supreme Court accepted Nebraska’s case.
Arguments will be heard on April 25, 2000, with a decision expected by July.

Illinois — ACLU filed a petition for Supreme Court review on January 10, 2000

 Iowa-— State filed petition for Supreme Court review on December 23, 1999
Nebraska — State filed petition for Supreme Court review on November 12, 1999
Wisconsin — CRLP filed petition for Supreme Court review on January 14, 2000

PPFA filed a petition for Supreme Court review on January 10, 2000

U.S. Courts of Appeal

1* Circuit - Both parties agreed to stay the Rhode Island case on November 22, 1999

3™ Circuit - " Heard argument in New Jersey case on November 19, 1999
State of New Jersey appealed the permanent injunction decision

4™ Circuit — Commonwealth of Virginia has appealed the permanent injunction
decision '
September 14, 1999 - Fourth Circuit granted state’s motion for stay
pending appeal. '

5™ Circuit — State of Louisiana appealed the permanent'injunction decision — Argument
scheduled for March 2, 2000 .

6 Circuit — ~ Argument heard in Kentucky case on December 15, 1999

State of Kentucky appealed the permanent injunction decision
Permanently enjoined Ohio’s law, which was a narrower ban on a certain
method of abortion called D&X. The U.S. Supreme Court declined to
hear the case in 1997. '

The Center for Reproductive Law and Policy :
RePrOaUG U L O "R annaf e 202-530-2975 © http://www.crip.org



7% Circuit —

g™ Circuit —

See Supreme Court above

November 30, 1999 — U.S. Supreme Court Justice John Paul Stevens
issued a stay of the Seventh Circuit decision pending review by the full
Court.

October 26, 1999 - upheld constitutionality of Illinois and Wisconsin
statutes by a vote of 5-4,

En banc hearing in Illinois and Wisconsin cases heard on September 22,
1999

June 16, 1999 -Wisconsin abortion providers appeal May 28, 1999,
decision upholding the abortion ban

Heard appeal of Illinois decision on February 10, 1999

November 3, 1998 issued a decision temporarily enjoining Wisconsin’s
ban and sent case back to district court for further evidentiary hearings
See Supreme Court above.

December 23, 1999 — Iowa petitions Supreme Court to review its case
November 12, 1999 - Nebraska petitions Supreme Court to review its case
September 24, 1999 - affirmed lower court decisions striking down the
bans in Arkansas, lowa, and Nebraska

Heard appeal of Arkansas and Nebraska decisions on April 19, 1999

Appeals from Florida and Arizona have been dismissed upon the request of each state.

Laws Blocked by a Federal or State Court (18) (* indicates cases litigated by CRLP)

Alaska* —
Arizona —
Arkansas* —
Florida* —
Idaho —
Illinois —

Iowa* —

Kentucky —
Louisiana* —
Michigan* —
Missouri —
Montana* —
Nebraska* —

New Jersey —

permanent injunction

permanent injunction

permanent injunction affirmed on appeal

permanent injunction

permanent injunction

permanent injunction reversed when U.S. Court of Appeals for the
Seventh Circuit found ban constitutional - decision blocked by U.S.
Supreme Court Justice Stevens

permanent injunction affirmed on appeal — State has petitioned for
Supreme Court review

permanent injunction

permanent injunction

permanent injunction

preliminary injunction

permanent injunction

permanent injunction affirmed on appeal: U.S. Supreme Court will
review

permanent injunction



Ohio* — permanent injunction (banned D&X method of abortion)

Rhode Island - permanent injunction
West Virginia* — temporary restraining order : '
Wisconsin* — law upheld by U.S. Court of Appeals-for- the Seventh Circuit but decision

blocked by U.S. Supreme Court Justice Stevens

Injunction Overturned (1)

Virginia* - permanent injunction stayed pending appeal

Laws with Limited Enforcement (2)

Alabama* — Attorney General has limited enforcement to post-viability abortions
Georgia* — Federal court order limits enforcement to post-viability abortions

Laws Modeled after Federal Legislation

Five of the nine states that passed “partial-birth abortion” laws using the definition from the 1997
federal bill have had their laws enjoined: Idaho, Iowa, Kentucky, Nebraska, New Jersey, and
West Virginia (The Oklahoma and Tennessee statutes were not challenged)

The definition is “the term ‘vaginally delivers a living fetus before killing the fetus’ means
deliberately and intentionally delivers into the vagina a living fetus, or a substantial portion
thereof, for the purpose of performing a procedure the physician knows will kill the fetus, and
kills the fetus.”

The Nebraska statute, which is now before the U.S. Supreme Court, uses the term “living unborn
child,” which is defined from the point of conception, rather than “fetus.”

State Laws that Have Not Been Challenged (9)

Indiana Oklahoma Tennessee

Kansas (post-viability bans) South Carolina Utah (post-viability bans)
Mississippi ' South Dakota

North Dakota

(Note: Michigan and Montana enacted similar abortion bans that have not yet taken effect)
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To: Judiciary and Reproductive Health Staff

From: Allison Herwitt, Director of Government:Relations
Donna Crane, Legislative Representative

Date: March 6, 2000

Subject: Upcoming Committee Mark-up of H.R.3660,

the “Partial-Birth” Abortion Ban

On Wednesday, March 8, the House Judiciary Committee will be marking up
H.R.3660, the so-called “Partial-Birth” Abortion Ban. NARAL strongly
opposes this legislation and’ urges members to vote against its passage
in committee.

This marks the third Congress in which this legislation has been considered.
Each of the two previous times, the president’s veto has been sustained in the
Senate but overridden in the House.

Additionally, over the past five years, 30 states have enacted similar legislation;
of the 21 states in which court challenges were initiated, 19 courts have
partially or fully enjoined so-called “partial-birth” bans for the very reasons we
oppose the federal bill. Even though the Supreme Court is set to hear
arguments on Nebraska's so-called "part?l-%r—t‘rtwl’?flmn\mFWe anti-choice
House leadership is bringing up this bill yet again to force pro-choice and

mixed-choice members to vote in an election year on an lssue that has been
demagogued in graphic and sensational rhetoric.

American voters have also concluded the bans are deceptive and extreme;
ballot initiatives to outlaw so-called “partial-birth” abortions recently have been
defeated in Colorado, Washington, and Maine. -

H.R.3660, though modified very slightly from earlier versions of this legislation,
remains unconstitutional and deceptive:

 ‘“Partial-birth” is a political term, not a medical term. The definition of
what methods of abortion would be banned is vague and overbroad.
5-\Courts have found it would ban a variety of safe abortion procedures

used throughout pregnancy, not just one technique. 1156 15¢th Screet, NW
: Suite 700
. . . . . Washingeon, DC 20005
e By banning a variety of safe abortion procedures, the legislation would 202 973 3000
significantly narrow the options available to women seeking abortion, 202 973 3096 fax
forcing doctors to use procedures that may be less appropriate and safe ;0_95 llg“/oesr Pico Boulevard
¥ . . . . ce
for the woman'’s particular circumstances. This imposes an Los Angeles, CA 90064
unconstitutional undue burden on women's freedom to choose. 310 234 2805

310 234 8806 fax

heep://www.naral.org
naral@naral.org

» The bill endangers women'’s health by failing to include a constitutionaily
mandated exception to protect the health of the woman.
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¢ The bill attempts to micro-manage surgical procedures, which
undermines the health of women and intrudes on the doctor-patient
relationship.

In addition to its inherent legislative flaws, this new bill is being introduced just
as the Supreme Court is poised to decide whether Nebraska's so-called

. “partial-birth” ban is an unconstitutional violation of the right to choose. The
Congress should not legislate on this matter; rather, members should let the
Supreme Court rule.

Please join the reproductive health community and respected health
organizations such as the American College of Obstetricians and
Gynecologists (ACOG), the American Medical Women's Association (AMWA),
the American Nurses Association and the American Public Health Association
in opposition to this legislation. Additional information H.R.3660 is enclosed for
your information. If you have any questions, please contact Allison Herwitt at
973-3003 or Donna Crane at 973-3047.
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PROTECT WOMEN: OPPOSE BANS.ON
SO-CALLED “PARTIAL-BIRTH” ABORTION

Opponents of choice have been using inflammatory rhetoric about “infanticide” and “partial-birth” abortion in a
nationwide strategy to further their goal of eroding women’s reproductive options. These legislators say they are
trying to ban only one abortion procedure, but the vague and broadly worded legislation indicates another motive:
they want a political tool to use against women and politicians to undermine support for reproductive choice.

e Private medical decisions should be made by women and their families, not politicians.
Medical decisions are often difficult and complex and depend on a variety of individual factors.
Politicians are not trained to make medical decisions and should not regulate medicine in a way
that undermines the safety of patients. Bans on so-called “partial-birth” abortion would take
medical decisions out of the hands of women and their families and give it to politicians.

. The American College of Obstetricians and Gynecologists (ACOG), an organization
dedicated to women’s health, opposes this criminal ban because “[t]he intervention of
legislative bodies into medical decision making is inappropriate, ill advised and
dangerous.”

. Women’s health would be endangered by bans on abortion procedures. Despite repeated
attempts, anti-choice lawmakers have refused to allow an exception to protect women’s health.
The Supreme Court has concluded in several cases that a woman’s health must remain the
. |physician’s primary concern and that a physician must be given the discretion to determine the
best course of treatment to protect women’s lives and health.

. The ban violates the core principles of Roe v. Wade Bans on abortion procedures are
unconstitutional in at least three ways:

. The definition of what methods of abortion would be banned is vague and overbroad.
“Partial-birth” abortion is a political term, not a medical term. It could ban safe and
common abortion procedures pre-viability.

. By banning a variety of safe abortion procedures, the bans impose an undue burden on
women seeking access to abortions by forcing them to rely upon less safe medical
options.

. The bans are unconstitutional because they do not allow women to obtain a banned

procedure when it would preserve her health.
1156 15¢h Streer, NW

Suite 700
. Instead of making abortion more difficult and dangerous for women, lawmakers Washington, DC 20005
should promote policies that reduce the need for abortion. Almost 50 percent of all 202 973 3000,

R . . . i . 202 973 3096 fax
pregnancies in this country are unintended, including over 30 percent within marriage. And -
10951 West Pico Boulevard

over half of all unintended pregnancies end in abortion. Improved access to contraception--  ( “°° '/
including increases in Title X funding, insurance coverage of contraception and improved Los Angeles, CA 90064
contraceptive research -- would address the root causes of unintended pregnancy and would 310 234 2805

. 310 234 8806 fax
reduce the need for abortion. e "
Feb. 2000 heep:/iwww.naral.org
naral@ naral .org
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CONSTITUTIONAL ANALYSIS OF LEGISLATION
BANNING ABORTION PROCEDURES

‘Opponents of choice have been using inflammatory rhetoric about “infanticide” and
“partial-birth” abortion in a nationwide strategy to further their goal of eroding
women's reproductive options. However, bans on abortion procedures are
unconstitutional in at least three ways. First, the definition of what methods of
abortion would be banned is vague and overbroad -- it would ban a variety of safe and
common abortion procedures, not just one procedure. Second, by banning a variety of
safe abortion procedures, the bans impose an undue burden on women seeking access
to abortions by forcing them to rely upon less safe medical options. Finally, these
bans are unconstitutional because they do not allow a woman to obtain a banned
procedure when it would preserve her health. '

Instead of making abortion more difficult and dangerous for women, lawmakers
should promote policies that reduce the need for abortion. Almost 50 percent of all
pregnancies in this country are unintended, including over 30 percent within marriage.
And over half of all unintended pregnancies end in abortion. Improved access to
contraception -- including increases in Title X funding, insurance coverage of
contraception and improved contraceptive research -- would address the root causes
of unintended pregnancy and would reduce the need for abortion.

Bans on Abortion Procedures, Such As So-Called “Partial-Birth” Abortion,
Violate Roe v. Wade.

> The U.S. Supreme Court recognized a woman's constitutional right to choose

whether or not to have an abortion in Roe v. Wade.! 'Roe also established that

this right is limited after fetal viability, at which point the state may ban

abortion as long as exceptions are provided for cases in which the woman's

life or health are at risk. By violating these holdings, explicitly reaffirmed by =~ 1156 15¢h Serect, NW
the Court in the 1992 Planned Parenthood v. Casey decision,2 so-called f,;:;ffni,(zon_ DC 20005

“partial-birth” abortion bans present a direct constitutional challenge to Roe. 2 333 3822 i
. < 20 a
10951 West Pico Boulevard

> The legislation, as typically introduced, applies throughout pregnancy  suice 100

. . . . . . e . Los Angel A 90064
in disregard of the crucial constitutional distinction between pre- and 110 255 s S 90004

post-viability abortion. In addition, the bills’ failure to provide an 310 234 8806 fax
exception for cases in which the banned procedure is necessary to heep://wwi.naral.org

naral@naral.org



preserve a woman's health is a grave constitutional flaw.

> Nearly 90 percent of all abortions occur in the first trimester of
pregnancy.” Only approximately one percent of abortions take place at 21
weeks or later.* Although states may ban virtually all abortion after
viability — a point that varies with each pregnancy but is generally
considered to be at 23-24 weeks’® — the state may not ban second-trimester
abortion. As recently as 1992, the U.S. Supreme Court held that
“[r]egardless of whether exceptions are made for particular circumstances,
[the government] may not prohibit any woman from making the ultimate
decision to terminate her pregnancy before viability."® By prohibiting the
use of certain procedures, both before and after viability, the ban violates
the constitutionally protected status of second-trimester abortion and
curtails a physician’s ability to use the abortion method most appropriate
in light of each woman's individual circumstances.

Bans On Abortion Procedures Unconstitutionally Jeopardize Women's Health.

> As stated above, the Supreme Court held in Roe, and reaffirmed in Casey, that after
viability, a state may not ban an abortion necessary to preserve a woman'’s life or health.
In Casey, the Court also held that, prior to viability, restrictions on abortion must not
constitute an undue burden on a woman's right to choose. An undue burden is one that
has "the purpose or effect of placing a substantial obstacle in the path of a woman seeking
an abortion of a nonviable fetus."’ As numerous courts have found, blocking a woman'’s

. access t;) the abortion procedure that may be safest for her unduly burdens her right to

choose.

> For example, in Carhart v. Stenberg,” the U.S. Court of Appeals for the Eighth
Circuit concluded that Nebraska's ban on so-called “partial-birth” abortion was
problematic because it “prohibit[s] the most common procedure for second-
trimester abortions and, in doing so, imposes an undue burden on.a woman'’s right
to choose to have an abortion.”

> Similarly, in Planned Parenthood of Central New Jersey v. Verniero,’ % the U.S.
district court said: “First, the Act’s language is so vague that its effect is to ban
most conventional abortion procedures without regard to the viability of the fetus.
Second, the Act proscribes ‘partial-birth abortions’ without providing a health or
adequate life exception. For these reasons, the Act imposes an undue burden and
is unconstitutional.”

> In Thornburgh v. American College of Obstetricians and Gynecologistsl "and Colautti v.
Franklin,"* the Supreme Court established that it is unconstitutional to force a physician
to make a “trade-off” between the woman'’s health and the state’s interest in fetal life. The
woman’s health must remain the physician’s primary concern, and the physician must be
given the discretion he or she needs to choose the most appropriate abortion method..
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> A statutory ban on so-called “partial-birth” abortion violates the basic tenets set forth in
Casey and Thornburgh by substituting the woman'’s judgment as informed fully and
accurately by her physician with that of a state legislature, thereby unduly burdening her
right to choose.

Bans on Abortion Procedures Create an Unconstitutional Chilling Effect.

> A bedrock principle of constitutional law prohibits the government from punishing
individuals for violating a statute when the statute does not give “fair warning as to what
conduct is prohibited.”®> Many state legislative bans utilize the term “partial-birth”
abortion, but this term does not have a medically recognized meaning. The definition of
“partial-birth” abortion in most bills fails to identify clearly which procedures are
prohibited by the ban. Although proponents of the bans claim that they are targeting a
specific abortion method, courts across the country have found that the legislation could
prohibit many methods of abortion."*

> Generally, under another important constitutional law principle, an individual may be
punished as a criminal only for actions undertaken with at least some degree of criminal
intent. Under some versions of this legislation, however, physicians could be criminally
liable if — in the exercise of their best medical judgment — they determined that a
woman's circumstances were so dire that she was covered by the life endangerment
exception but this determination was later considered by a court, a jury or state medical
review board to have been mistaken.

> A provision in a bill permitting a physician to seek a hearing before the state medical
board regarding whether a banned procedure was necessary to save a woman'’s life
endangered by certain physical threats does not mitigate the threat of criminal
prosecution. The government can proceed with its prosecution of the physician
regardless of the outcome of the state medical board hearing. Moreover, the medical
board cannot decide in favor of a physician exercising his or her considered medical
discretion to protect the patient’s health unless it concludes that the procedure falls within
the narrow life exception.

» Most bans would subject physicians to broad civil as well as criminal liability. Under
many bills, a physician who performs a banned procedure may be sued for monetary
damages by his or her patient, and in some cases, the woman’s parents or the “father” of
the fetus. The threat of unwarranted lawsuits is mgmﬁcant abortion providers have
already been targeted widely for civil lltxgatxon

> Under vague legislation in which the banned procedures are not sufficiently well-defined,
physicians are forced to guess whether employing the method they believe to be in the
best medical interest of the patient would violate the law. They face criminal liability
without criminal intent and significant civil litigation. Such legal peril further chills
physicians’ willingness to provide necessary abortion services and unconstitutionally
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jeopardizes women'’s lives and health.

10/27/99
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. NUMEROUS FEDERAL COURTS SPEAK:
BANS ON ABORTION PROCEDURES ARE UNCONSTITUTIONAL

Recently, the U.S. Supreme Court agreed to review a case regarding the
constitutionality of Nebraska’s law banning so-called “partial-birth” abortion."
Arguments in this case will be heard in April, with a decision expected in the
summer of 2000. The highly anticipated decision will determine the
constitutionality of such laws, resolving the split that developed among the
U.S. Circuit Courts of Appeal in 1999. Despite this split, it is important to note
that courts have ruled repeatedly that bans on so-called “partial-birth”
abortion are unconstitutional. In fact, a majority of courts considering
challenges to such bans has enjoined the laws. Thus, we trust that the U.S.
Supreme Court will rule in accordance with courts across the country that
have found that these laws are overly broad, deceptive, and threaten
women's health and lives. In the interim (while we await U.S. Supreme Court
action on this issue), it is inappropriate for Congress to act. To do so
exposes Congressional hostility to the judicial rulings in this area and the true
political motives behind this legislation.

Bans on so-called “partial-birth” abortion are unconstitutional for three main
reasons; they constitute an “undue burden” on a woman'’s right to choose in
violation of Planned Parenthood of Southeastern Pennsylvania v. Casey, 505
U.S. 833 (1992); they are vague and overbroad because it is unclear to what
procedures they apply, and thus they chill medical practice; and, the laws
lack an exception to protect women’s health.

HERE IS WHAT THE NATION’S FEDERAL JUDGES HAVE TO SAY
ABOUT SO-CALLED “PARTIAL-BIRTH” ABORTION BANS:

> The Hon. John G. Heyburn, Il, U.S. District Court for the Western 4136 3¢ Streer, NW
District of Kentucky: Washington, DC 20005
' 202 973 3000
. . 202 973 3096 fax
“By adopting a considerably less precise definition of a partial birth 10951 West Pico Boulevard
abortion, the legislature not only defined the terms of its prohibition, Suice 100

. . . . Los Angeles, CA 90064
but also said a lot about its own collective intent. Though the Act calls 310254 2505

itself a partial birth abortion ban, it is not. The title is misleading, both 310 234 8806 fax

heep//www.naral.org
naral@naral.org
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medically and historically. . . . A few [legislators] seem to disregard the
constitutional arguments and push for language which they believed would make
abortions more controllable.” Eubanks v. Stengel, 28 F. Supp. 2d 1024, 1036
(W.D. Ky. 1998).

BANS ON ABORTION PROCEDURES ARE VAGUE AND OVERBROAD UNDULY BURDENING THE
RIGHT To CHOOSE

Most courts have held that so-called “partial-birth” abortion bans are unconstitutional
because they are so ill-defined that they effectively eliminate some of the safest and
most common forms of abortion.

> The Hon. Richard S. Arnold, former.Chief Judge, U.S. Court of Appeals for the
Eighth Circuit, writing for the unanimous Eighth Circuit panel:

“In interpreting the statute, it is our duty to give it a construction, if reasonably
possible, that would avoid constitutional doubts. We cannot, however, twist the
words of the law and give them a meaning they cannot reasonably bear. . . . [The
Act] prohibit[s] the most common procedure for second-trimester abortions and,
in doing so, imposes an undue burden on a woman'’s right to choose to have an
abortion.” Carhart v. Stenberg, 192 F.3d 1142, 1150-51 (8th Cir. 1999), cert.
granted, 120 S. Ct. 865 (2000).

> The Hon. Donald L. Graham, U.S. District Court for the Southern District of
Florida:

“The broad language contained in the Act serves only to heighten the confusion.
The legislature’s choice of broad terminology fails to give physicians adequate
notice of which medical procedures are prohibited. Moreover, the Act must meet
a higher standard of certainty because it directly [affects] a woman's
constitutional right to an abortion and imposes criminal penalties. The Act fails
to meet this higher standard.” A Choice for Women v. Butterworth, 54 F. Supp.
2d 1148, 1158 (S.D. Fla. 1998).

> The Hon. Ronald R. Lagueux, Chief Judge, U.S. District Court for the District of |
Rhode Island:

"[T]his Court finds that 'substantial portion' is vague and does not provide doctors
with sufficient guidance to know what the Legislature has made illegal. [Thus,
the law] places an undue burden on a woman's ability to receive an abortion."
Rhode Island Medical Society v. Whitehouse, 66 F. Supp. 2d 288, 309-10 (D R.l.
1999). -

> The Hon. G. Thomas Porteous, Jr., U.S. District Court for the Eastern District of
Louisiana:
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‘[T]he Act now in question advances neither maternal heaith or potential life and
clearly would create undue burdens on a woman's right to choose abortion. At
most, the Act may force women seeking abortions to accept riskier or costlier
abortion procedures which nevertheless result in fetal death.” Causeway
Medical Suite v. Foster, 43 F. Supp. 2d 604, 612 (E.D. La. 1999).

> The Hon. Gerald E. Rosen, U.S. District Court for the Eastern District of
Michigan: '

“[T]he language of the definition of ‘partial birth abortion’ in the Michigan statute
is hopelessly ambiguous and not susceptible to a reasonable understanding of
its meaning. Physicians looking to its language for direction as to what
procedures are proscribed by the law simply cannot know with any degree of
confidence what conduct may give rise to criminal prosecution and license
revocation.” Evans v. Kelley, 977 F. Supp. 1283, 1311 (E.D. Mich. 1997).

> Proponents of these bans argue that the Seventh Circuit Court of Appeals
decision upholding the bans in lllinois and Wisconsin indicates that the laws are
not unconstitutionally vague. In actuality, the closely divided Seventh Circuit
opinion (5-4) upheld so-called “partial-birth” abortion bans in Illinois and
Wisconsin only after it directed the lower courts to issue “precautionary
injunctions” prohibiting enforcement of these bans as applied to all but a single
type of procedure. Hope Clinic v. Ryan and Christensen v. Doyle, 195 F.3d 857
(7th Cir. 1999). Thus, the Seventh Circuit tacitly acknowledged that, on their
face, without a limiting instruction, the Wisconsin and lllinois bans needed to be
clarified and narrowed.?

> The Hon. Richard A. Posner, writing on behalf of four dissenters who
would have struck down the lllinois and Wisconsin laws as
unconstitutionally vague, stated that “it is extremely difficult, indeed
probably impossible, to distinguish a ‘partial-birth’ abortion from the
methods of abortion that are conceded to be privileged. . . . [T]here is no
meaningful difference between the forbidden and the privileged practice.
No reason of policy or morality that would allow the one would forbid the
other." Hope Clinic v. Ryan and Christensen v. Doyle, 195 F.3d 857, 879
(7th Cir. 1999) (Posner, C.J., dissenting).

ABORTION BANS ARE UNCONSTITUTIONAL WITHOUT AN EXCEPTION PROTECTING WOMEN’S
HEALTH :

Numerous courts have ruled that, in the absence of an exception to protect the
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woman's health, so-called “partial-birth” abortion bans are unconstitutional.

>

On October 26, 1999, a five-judge majority of the U.S. Court of Appeals for the
Seventh Circuit sitting en banc became the only federal court ruling on the merits
of a so-called “partial-birth” abortion ban to disagree that the Constitution
requires an exception to protect the woman'’s health Hope Clinic v. Ryan and
Christensen v. Doyle, 195 F.3d 857 (7th Cir. 1999).2 The Hon. Richard A.
Posner, writing for the four dissenters, and echoing the view of the other courts
around the country that have addressed this issue, explained that "[t]he right of
abortion is unduly burdened by any law that endangers the woman'’s health.”
Hope Clinic v. Ryan and Christensen v. Doyle, 195 F.3d 857, 880 (7th Cir. 1999)
(Posner, C.J., dissenting). In an earlier opinion regarding Wisconsin's ban, Chief
Judge Posner stated, “Wisconsin is taking chances of unknown magnitude with
the health of pregnant women. This the Supreme Court’s decisions do not
permit. Those decisions require that maternal health be the physician’s
paramount concern.” Planned Parenthood of Wisconsin v. Doyle, 162 F.3d 463,
468 (7" Cir. 1998). As demonstrated below, Chief Judge Posner’s position is
consistent with the majority of courts that have ruled on this issue.

The Hon. John G. Heyburn, Il, U.S. District Court for the Western District of
Kentucky:

“The absence of the health exception would seem to raise fundamental concerns
under binding Supreme Court precedents. In Casey, the Supreme Court
explained that even after viability, when a state’s interest in protecting potential
life is greatest, a state could not proscribe abortion without providing an

exception for an appropriate medical judgment that an abortion is necessary

‘ “for the preservation of the life or health of the mother.” ™ Eubanks v. Stengel,
28 F: Supp. 2d 1024, 1041 (W.D. Ky. 1998) (citing Planned Parenthood of
Southeastern Pennsylvania v. Casey, 505 U.S. 833, 879 (1992), quoting Roe v.
Wade, 410 U.S. 113, 164-65 (1973)).

The Hon. Ronald R. Lagueux, Chief Judge U.S. District Court for the District of
Rhode Island:

"The Supreme Court requires an exception to any abortion ban that would allow
a woman to undergo an abortion if her pregnancy would constitute a threat to her
health. . . . This exception must apply even after viability." Rhode Island Medical
Society v. Whitehouse, 66 F. Supp. 2d 288, 314 (D.R.I. 1999).

The Hon. Anne E. Thompson, Chief Judge U.S. District Court for the District of
New Jersey:

“Reviewing the Act in light of Roe and Casey, the Court finds . . . that it imposes
an undue burden on a woman's constitutional right to terminate her pregnancy. .
[T]he Act proscribes ‘partial-birth abortions’ without providing a health or

adequate life exception.” “[S]tates may not proscribe an abortion procedure,
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before or after viability, without providing an exception for when such procedure
is necessary, in a physician’'s medical judgment, to preserve the physical or
mental health of the woman.” Planned Parenthood of Central New Jersey v.
Verniero, 41 F. Supp. 2d 478, 499, 502 (D.N.J. 1998).

> The Hon. Donald L. Graham, U.S. District Court for the Southerh District of
Florida:

“Even subsequent to viability, a State may not interfere with a [woman’s] choice
to decide which procedure is most appropriate to save her life or health.” A
Choice for Women v. Butterworth, 54 F. Supp. 2d 1148, 1156 (S.D. Fla. 1998).

> The Hon. Richard M. Bilby, Senior District Judge, U.S. District Court for the
District of Arizona: '

“[T]he fact that the Act does not provide an exception where the proscribed
conduct is in the best interest of the health of a woman is an additional reason to
find that the Act is unconstitutional.” Planned Parenthood of Southern Arizona,
Inc. v. Woods, 982 F. Supp. 1369, 1378 (D. Ariz. 1997).

> The Hon. G. Thomas Porteous, Jr., U.S. District Court for the Eastern District of
Louisiana:

“The Act contains no health exception whatsoever . . . and is constitutionally
infirm on this basis alone.” Causeway Medical Suite v. Foster, 43 F. Supp. 2d
604, 613 (E.D. La. 1999).

March 2, 2000
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Notes:
1. Carhart v. Stenberg, 192 F.3d 1142 (8" Cir. 1999), cert. granted, 120 S. Ct. 865 (2000).

2. Even with these clarifying “precautionary injunctions,” the Wisconsin and lllinois bans still interfere
with medical practice, removing an option that may, in any partlcular case, be the recommended
course medically. :

3. While not a ruling on the merits, the U.S. Court of Appeals for the Fourth Circuit stayed the lower
court’'s permanent injunction of Virginia's ban on so-called “partial-birth” abortion pending appeal-
thereby allowing the law to remain in effect without a health exception. Richmond Medical Center
for Women V- Gilmore, 55 F. Supp. 2d 441 (E.D. Va. 1999) (permanent injunction), appeal filed,
99-2000 (4™ Cir. July 28 1999), Nos. 98-1930 and 99-2000 (4™ Cir. Sept. 14, 1999) (stay issued),
motion for rehearing (4™ Cir. filed Sept 24, 1999).
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NARAL

Reproductive Freedom & Choice

FEDERAL COURTS HAVE RULED REPEATEDLY ON THE MERITS
- THAT A BAN ON ABORTION PROCEDURES IS UNCONSTITUTIONAL

In April 2000, the U.S. Supreme Court will hear arguments in a case regarding the
constitutionality of Nebraska's law banning so-called “partial-birth” abortion. While
we await this U.S. Supreme Court decision, it is inappropriate for Congress to act.
This case will determine the constitutionality of such laws and will resolve the split
that developed among the U.S. Circuit Courts of Appeal in 1999. We trust that the
U.S. Supreme Court will rule in accordance with the majority of federal courts across
the nation that have addressed the constitutionality of bans on abortion procedures.
As the rulings below demonstrate, most federal courts ruling on the merits have
held that a ban on abortion procedures is unconstitutional.

{U.S. CIRCUIT COURTS OF APPEAL, RULINGS ON THE MERITS]

Eighth Circuit: :
Arkansas, lowa, and Nebraska:
Little Rock Family Planning Services v. Jegley, 192 F.3d 794 (8th Cir. 1999);
Planned Parenthood of Greater lowa, Inc. v. Miller, 195 F.3d 386 (8th Cir. 1999),
petition for cert. filed, No. 99-1112 (U.S. Dec. 23, 1999); and Carhart v. Stenberg,
192 F.3d 1142 (8th Cir. 1999), cert. granted, 120 S. Ct. 865 (2000): the Eighth
Circuit affirmed permanent injunctions against enforcement of bans on so-called
“partial-birth” abortion in Arkansas, lowa, and Nebraska on the grounds that they
each unduly burden a woman'’s right to choose. The U.S. Supreme Court
granted certiorari in the Nebraska case, thereby agreeing to consider the
constitutionality of Nebraska'’s ban. Additionally, a petition seeking Supreme
Court review has been filed in the lowa case.

Seventh Circuit:
lllinois and Wisconsin:
Hope Clinic v. Ryan and Christensen v. Doyle, 195 F.3d 857 (7™ Cir. 1999),

petitions for cert. filed, Nos. 99-1152 and 99-1177 (U.S. Jan. 10 and 14, 2000): 1156 15th Screer, NW
the Seventh Circuit upheld “partial-birth” abortion bans in lllinois and Wisconsin, e T ¢ 20005
but directed the lower courts to issue “precautionary injunctions” prohibiting 205 975 3000
enforcement of these bans as applied to all but a single type of procedure. 202 973 3096 fax
Subsequently, U.S. Supreme Court Justice Stevens stayed the Seventh Circuit's 10951 West Pico Boulevard
decision pending the timely filing and disposition of a petition for a writ of i;';‘; 9 CA 90064
certiorari, Hope Clinic v. Ryan, No. 99A427 (U.S. Nov. 30, 1999) and Planned 310 234 2805
Parenthood of Wisconsin v. Doyle, No. 99A428 (U.S. Nov. 30, 1999), and in 310 234 8806 fax
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January 2000, petifions for a writ of certiorari were filed in both cases.

Sixth Circuit:
Ohio: ,
Women'’s Medical Professional Corp. v. Voinovich, 130 F.3d 187 (6" Cir. 1997). cert. denied,
523 U.S. 1036 (1998): the Sixth Circuit affrmed a permanent injunction against enforcement
of Ohio’s ban on “dilation and extraction” abortion on the grounds that it unduly burdens a
“woman'’s right to choose. The U.S. Supreme Court refuséd to review the decision.

[U.S. DISTRICT COURTS, RULINGS ON THE MERITS|

Arizona:

Planned Parenthood of Southern Arizona, Inc. v. Woods 982 F. Supp. 1369 (D. Ariz. 1997),
appeal filed, No. 97-17377 (9" Cir. Nov. 26, 1997), appeal dismissed (9" Cir. Feb. 26, 1999):
permanently enjoined Arizona’s ban on so-called “partial-birth” abortion on the grounds that it
imposes an undue burden on a woman'’s right to terminate a pregnancy, is unconstitutionally
vague, unconstitutionally fails to provide a health exception, and creates impermissible spousal
and parental consent mandates An appeal was filed and then withdrawn by the state attorney
general.

Florida:

A Choice for Women v. Butterworth, 54 F. Supp. 2d 1148 (S.D. Fla. 1998), appeal dismissed,
No. 99-4002 (11th Cir. Mar. 2, 1999): permanently enjoined Florida’s ban on “partial-birth”
abortion on the grounds that it places an undue burden on a woman'’s right to obtain an abortion,
unconstitutionally fails to provide a health exception and an adequate life exception, and it is
unconstitutionally vague.

Idaho:

Weyhrich v. Lance, No. CV98-0117-S-BLW (D. Idaho Oct. 12, 1999): permanently enjoined
Idaho’s “partial-birth” abortion ban on the grounds that it constitutes an undue burden on a
woman’s right to terminate her pregnancy, is unconstitutionally vague, unconstitutionally lacks a
health exception and an adequate life exception, and creates impermissible spousal and
parental consent requirements.

Kentucky:

Eubanks v. Stengel, 28 F. Supp. 2d 1024 (W.D. Ky. 1998), appeal filed, No. 98-6671 (6th Cir.
Dec. 4, 1998): permanently enjoined Kentucky's “partial-birth” abortion ban on the grounds that
it is unconstitutionally overbroad, constitutes an undue burden, and unconstltutlonally lacks a
health exception.

Louisiana:

Causeway Medical Suite v. Foster, 43 F. Supp. 2d 604 (E.D. La. 1999), appeal filed, No. 99-
30324 (5th Cir. Apr. 5, 1999): permanently enjoined Louisiana’s so-called “partial-birth” abortion
ban on the grounds that it constitutes an undue burden on a woman’s right to choose,
impermissibly lacks a health exception and an adequate life exception, impermissibly imposes
third-party consent requirements, and is unconstitutionally vague.

Michigan:
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Evans v. Kelley, 977 F. Supp. 1283 (E.D. Mich. 1997): permanently enjoined Michigan’s “partial-
birth” abortion ban on the grounds that it is unconstitutionally vague and overbroad and unduly
burdens the right to choose. (In 1999, Michigan enacted a new ban on so-called “partial-birth”
abortion, and two lawsuits have been filed challenging the constitutionality of this new law.
Evans v. Granholm, C.A. No. 00-70586 (E.D. Mich. filed Feb. 1, 2000) and Womancare of
Southfield v. Granholm, C.A. No. 00-70585 (E.D. Mich. filed Feb. 1, 2000).)

New Jersey: . e '

Planned Parenthood of Central New Jersey v. Verniero, 41 F. Supp. 2d 478 (D.N.J. 1998),
appeal filed, No. 99-5042 (3d Cir. Jan. 6, 1999): permanently enjoined New Jersey's so-called
“partial-birth” abortion ban on the grounds that it is unconstitutionally vague, unconstitutionally
fails to provide a health or an adequate life exception, and imposes an undue burden on a
woman'’s right to terminate a pregnancy.

Rhode Island:

Rhode Island Medical Society v. Whitehouse, 66 F. Supp.2d 288 (D.R.I. 1999) appeal filed,
Nos. 99-2095 and 99-2141 (1° Cir. Sept. 20 and Oct. 5, 1999): permanently enjoined Rhode
Island’s “partial-birth™ abortion ban on the grounds that it is unconstitutionally vague, constitutes
an undue burden on a woman's right to terminate a pregnancy, impermissibly lacks a healith
exception and an adequate life exception, and includes an unconstitutional prlvate right of
actlon :

Virginia:

Richmond Medical Center for Women v. Gilmore, 55 F. Supp. 2d 441 (E.D. Va. 1999), appeal

- filed,_99-2000 (4™ Cir. July 23, 1999), Nos. 98-1930 and 99-2000 (4™ Cir. Sept. 14, 1999) (stay
issued), motion for rehearing (4" Cir. filed Sept. 24, 1999): although the district court
permanently enjoined Virginia's ban on so-called “partial-birth” abortion on the grounds that it is
unconstitutionally vague, constitutes an undue burden, and unconstitutionally fails to provide a
health or an adequate life exception, the U.S. Court of Appeals for the Fourth Circuit stayed the
permanent injunction pending an appeal — thereby allowing the law to remain in effect.

LA X/

Of Interest. In Georgia, a court has approved a consent order (agreed to by the parties,
including the state attorney general) that limits enforcement of Georgia’s ban on so-called
“partial-birth” abortion to “intact dilation and extraction” procedures performed to abort a viable
fetus except when necessary to preserve the woman'’s life or health. Midtown Hospital v. Miller,
No. 1:97-CV-1786-JOF (N.D. Ga. Sept. 3, 1998). -

Limitations of this memorandum: This memo contains information regarding federal courts that
have issued final rulings on the merits. It therefore does not include information about cases
awaiting final decisions regarding the constitutionality of the laws, including those in which state
bans have been temporarily enjoined or limited by the state attorney general.

March 3, 2000
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FOUR REASONS WHY THE FEDERAL ABORTION BAN
IS BAD PUBLIC POLICY

(S. 1692/HR 3660 — The “Partial-Birth” Abortion Ban Act of 1999)

e The bill does not contain an exception to protect women’s health. Currently, the bill includes only
a narrow exception to protect the life of the woman, jeopardizing those women who may need an
abortion to protect their health. Proponents of the bill have blocked several attempts to include a health
exception even though the President has asked Congress to send him a bill that includes one.

e Medical decisions should be made by patients in consultation with their doctors, not by the
government. The decision about abortion is a private, medical decision. This bill would prevent
doctors and their patients from choosing what might well be the best and most appropriate medical
treatment. The ban represents an unprecedented intrusion into the personal lives of Americans— from
the halls of Congress right into the examination room.

e The legislation is unconstitutional. Most courts that have reviewed legistation banning so-called
"partial-birth" abortion have found these bans unconstituional for several reasons: First, the legislation
is unconstitutionally vague because it does not rely on any medical definition of what is prohibited;
second, it does not provide an exception to protect women'’s health; and third, it violates Roe v. Wade
by banning procedures regardless of the gestational stage of the pregnancy. On September 24, 1999,
the 8th Circuit Court of Appeals upheld the rulings of lower courts in Arkansas, lowa, and Nebraska
rejecting bans similar to the federal ban. Although the 7th Circuit, in a 5 to 4 decision issued on
October 26, 1999, upheld the lllinois and Wisconsin bans, it did so only after ordering the lower courts
to issue “precautionary injunctions” limiting enforcement of the bans to a single type of procedure,
despite the absence of limiting language in the statutes. The U.S. Supreme Court has agreed to rule
on the constitutional issues this summer, and Congress should await the Court's ruling before taking
further action.

o The bill is deceptive and represents a first step toward the banning of all abortion, at any stage
of pregnancy. Anti-choice groups have unabashedly proclaimed their intent to use the so-called
“partial-birth” abortion issue as a strategy to ultimately ban all abortions:

“‘[Gary Bauer] likes the approach of seeking a ban on all abortions in the ninth month of pregnancy,
then the eight, and so on. ‘You d probably get down to the fourth month before you had a close
vote .. ’[said Bauer]. In the end though, Bauer favors a campaign to ban second and third-trimester
abortlons

— from “Beyond Partial-Birth," by Fred Barnes, The Weekly Standard, July 6-13, 1998

“By going after partial-birth abortions, we e trying to show the extreme, radical view of the pro-abortion
lobby. But no, that procedure isn t what we care most about. Our goal is to stop the killing of unborn
children at any stage of development.”
— John Jakubczyk, General Counsel, Arizona Right To Life, as quoted in The Arizona Republic,
“Effort to Ban ‘Partial-Birth’ Wins By Losing,” by Steve Wilson, 9/27/96

The Supreme Court decision in the case of Roe v. Wade struck a careful balance between the right of
women to choose abortion in the early stages of pregnancy and the states’ interest in protecting potential life
after viability. Roe stated that prior to fetal viability, the abortion decision must reside with the woman, to be
made in consultation with her doctor and within the context of her own religious and moral beliefs. After fetal
viability, Roe allows states to ban abortion as long as the woman'’s life and health are protected. NARAL
supports this careful balance and rejects attempts to restrict abortion in any manner that undermines the
basic tenets of Roe. -
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COMPARISON OF PROPOSED HOUSE ABORTION BANS

Old Canady Language

HR 3660 - New Canady Bill

HR 2149 - Hoyer-

Greenwood Bill

Nature of ban

Prohibits so-called “partial-
birth” abortion (“PBA”")
throughout pregnancy,
without regard to fetal
viability.

Prohibits so-called “"partial-
birth" abortion ("PBA")

“throughout pregnancy,

without regard to fetal
viability.

Post-viability abortion ban.

Definitions

PBA defined as abortion in
which physician “partially
vaginally delivers a living
fetus before killing the fetus
and completing delivery,”
which is defined as,
“deliberately and
intentionally delivers into the
vagina a living fetus, or a
substantial portion thereof,
for the purpose of
performing a procedure the
physician knows will kill the
fetus, and kills the fetus.”

PBA defined as abortion in
which physician "deliberately
and intentionally vaginally
delivers some portion of an
intact living fetus until the
fetus is partially outside the
body of the mother, for the
purpose of performing an
overt act that the person
knows will kill the fetus while
the fetus is partially outside
the body of the mother; and
performs the overt act that
kills the fetus while the intact
living fetus is partially
outside the body of the
mother."

Not applicable.

Scienter

Requires knowledge and
intent.

Requires knowledge and
intent.

Requires knowledge.

Penalty

Civil and criminal penalties.
Provides a private cause of
action for the fetus' "father,"
and/or

“maternal grandparents.”

Civil and criminal penalties.
Provides a private cause of
action for the fetus' "father,"
and/or _
"maternal grandparents.”

Civil penalties.

Exceptions

No health exception.
Exception for an abortion
“necessary to save the life of
a mother whose life is
endangered by a physical
disorder, illness, or injury.”

No health exception.
Exception for an abortion
"necessary to save the life of
a mother whose life is
endangered by a physical
disorder, illness, or injury."

Exceptions for life of and
“serious adverse health
consequence to" the woman.

Medical
Board
involvement

Can seek state Medical
Board hearing to determine
if necessary to save
woman's life.

Can seek state Medical
Board hearing to determine
if necessary to save a
woman's life.

Not applicable.

Immunity

Cannot prosecute woman.

Cannot prosecute woman.

Cannot prosecute woman.

NARAL March 2, 2000




The New Canady Language Banning So-Called “Partial-Birth” Abortion
Does Not Cure the Constitutional Defects of Prior Versions

> "Proponents of the bill claim that the revised language remedies the legal
infirmities. Don't be fooled — HR 3660 continues to endanger women'’s
health and to deprive them of their constitutional rights by banning safe,
previability abortions.

HR 3660 continues to impose an unconstitutional undue burden on
women’s right to choose by reaching safe and. common abortion
procedures performed before fetal viability. The bill still lacks a reference
to gestational age.

HR 3660 further endangers women'’s health by failing to include a
constitutionally mandated exception to protect the health of the pregnant
woman, and by including only a constitutionally inadequate life exception.

~ The bill impermissibly attempts to micro-manage surgical procedures,
thereby undermining the health of women, intruding into the doctor-patient
relationship, and interfering with pregnant women'’s right to medlcal self-

determmatlon
S.1692 (before H.R. 3660 (new PBA) H.R. 2149 (Hoyer —
10/21/99) (oid PBA Greenwood

No health exception

No medical terminology —
thus unconstitutionally
vague:

“Partially vaginally delivers a
living fetus before killing the
fetus and completing delivery,”
which is defined as,
“deliberately and intentionally
delivers into the vagina a living
fetus, or a substantial portion
thereof, for the purpose of
performing a procedure the
physician knows will kill the
fetus, and kills the fetus.”

Ban is not limited by
gestational age

NARAL 3/6/00

Exception for serious
adverse health

No health exception

No medical terminology — [l| Not vague

thus unconstitutionally
vague:

“Deliberately and intentionally
vaginally delivers some portion
of an intact living fetus until the
fetus is partially outside the
body of the mother, for the
purpose of performing an overt
act that the person knows will
kill the fetus while the fetus is
partially outside the body of
the mother; and performs the
overt act that kills the fetus
while the intact living fetus.is
partially outside the body of
the mother.”

Ban is not limited by
gestational age

Ban applies only after
fetus is viable
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October 7, 1999

The Honorable Thomas Daschle, Minority Leader
United States Senate '
Washington, DC 20515

Dear Senator Daschle:

The American College of Obstetricians and Gynecologists (ACOG), an organization representing
40,000 physicians dedicated to improving women’s health, continues to oppose S. 928, the
“Partial Birth Abortion Ban Act of 1999.” ACOG urges the Senate to reject this legislation.

ACOG believes that S. 928, as amended, continues to represent an inappropriate, ill advised and
dangerous intervention into medical decision-making. The amended bill still fails to include an
exception for the protection for the health of the woman.

Further, the ‘bill violates a fundamental principle at the very heart of the doctor-patient
relationship: that the doctor, in consultation with the patient, based on that patient’s individual
circumstances, must choose the most appropriate method of care for the patient. This bill
removes decision-making about medical appropriateness from the physician and the patient.

S. 928 is vague and broad, with the potential to restrict other techniques in obstetrics and
gynecology. It fails to use recognized medical terminology and fails to define explicitly the
prohibited medical techniques it criminalizes. In the most recent court action, the Eighth US
Circuit Court s Appeals ruled that the “partial birth” abortion laws in three states were
unconstitutionally vague.

Moreover, the ban applies to all stages of pregnancy. It would have a chilling effect on medical
behavior and decision-making, with the potential to outlaw techniques that are critical to the lives
and health of American women. Chief Judge Richard Arnold wrote in the Eighth Circuit decision
that, “Such a prohibition places an undue burden on the right of women to choose whether to
have an abortion.” '

Sincerely,
Reldpby Helle_n-p

Ralph W. Hale, MD
Executive Vice President

THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS * WOMEN’S HEALTH CARE PHYSICIANS
409 12TH STREET SW WASHINGTON DC 20024-2188
MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920
202/638-5577
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October 21, 1999

The Honorable Barbara Boxer
112 Senate Hart Office Building
Washington, DC 20510

Dear Senator Boxer:

In response to the current Senate floor debate on the so-called “partial birth abortion”
ban, ] would like to clarify that there are rare occasions when Intact D & X is the most
appropriate procedure. In these instances, it is medically necessary.

Sincerely,
Stanley Zinberg, M

Vice President
Clinical Practice Activities

T R

THE AMERICAN COLLEGE OF OBSTETRICIANSAND GYNECOLOGISTS * WOMSN'S HEALTH CARE PHYSICIANS
409 12TH STREET SW WASHINGTON DC 20024-2188
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American Medical Women's Assoclation

March 3, 2000

Dear Judiciary Committee Member: Regarding: Oppose HLR. 3660

As President of the American Medical Women’s Association (AMWA), I am writing to urge you to oppose HR.
3660, the “Partial-Birth Abortion Ban Act of 2000.” AMWA is an organization of 10,000 women physicians and
medical students dedicated to promoting women’s health and increasing the influence of women in all aspects of the
medical profession. , ' : '

AMWA has long been an advocate for women’s health care services, including abortion. We feel that abortion is a
 private decision between a patient and her physician. Abortion is a legal, constitutionally protected procedure, and

any regulation of abortion practices should be left to the states’ medical licensing boards, as with any other medical

procedure. We are concemed with the language in this bill which defines what methods of abortion would be banned,

as it is both vague and overly broad, affecting safe and common abortion procedures and placing an undue burden on
a woman's right to choose.

Please let me know if AMWA can answer any of your questions. You can reach the Governmental Affairs staff at
our National Office at 703-838-0500.

Sincerely,

American Medical Women'’s Association

801 N. Fairfax Street, Suite 400, Alexandria, VA 22314 « (703) 838-0500 * fax: (703) 549-3864 » www.amwa-doc.org
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AMERICAN NURSES
ASSOCIATION

GO0 MARYLAND AVENUE, SW MRy E. FOLEY. MS, RN
SUTTE 100 WesT PresipENT

WasHINGTON. DC 20024-2571

202 631-7000 * Fax 202 651-7001 Davib W, HENNasg. PuD. MBA
herp://wwawv,nursingworld.org , EXECUTIVE DIRECTOR

March 3, 2000

The Honorable John Conyers, Jr.
U. S. House of Represenratives
Washington, DC 20515

Dear Representative Conyers:

I am writing to express the opposition of the American Nurses Association to H.R. 3660, the
"Partial-Birth Abortion Ban Act of 2000," which may be considered by the Committee on the
Judiciary in the near future. This legislation would impose Federal criminal penalties and
provide for civil actions against health care providers who perform certain abortion procedures.

It is the view of the American Nurses Association that this proposal would involve an

. Inappropriate intrusion of the federal government into a therapeutic decision that should be left in
the hands of a pregnant woman and her heaith care provider. ANA has long supported freedom
of choice and equitable access of all women to basic health services, including services related to
reproductive health. This legislation would impose a significant barrier to those principles. Itis
inappropriate for Congress to mandate a course of action for a woman who is already faced with
an intensely personal and difficult decision.

The American Nurses Association is the only full-service professional organization representing
the nation's registered nurses through its 53 constituent associations. ANA appreciates your
consideration of our views on, this issue and respectfully urges members of the Committee to
oppose H.R. 3660. i

Sincerely,

O - W

Chris deVnies
Deputy Executive Director, Programs
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Before RICHARD S. ARNOLD and WOLLMAN,' Circuit Judges, and
| MAGNUSON,? District Judge.

- RICHARD S. ARNOLD, Circuit Judge.

The State of Nebraska appeals a District Court® decision holding a Nebraska
statute banning "partial-birth abortion" unconstitutional. The District Court
permanently enjoined enforcement of the statute and awarded attorney's fees and costs
to the plaintiff. The County Attorney, named in the lawsuit in his official capacity and
as a representative of all county attorneys, appeals the portion of the judgment
awarding attorney's fees against him. For the following reasons, we affirm the
judgment of the District Court. |

It is important to have in mind that we deal here with a particular legal question:
the validity, under the Constitution of the United States, of a certain Nebraska law.
The law refers to "partial-birth abortion," but this term, though widely used by
lawmakers and in the popular press, has no fixed medical or legal content. The closest
thing we have to a medical definition comes from the American College of
Obstetricians and Gynecologists (ACOG). The ACOG definition describes a method
of abortion (commonly called dilation and extraction, or D&X) involving extraction,
from the uterus and into the vagina, of all of the body of a fet_us except the head,
following which the fetus is killed by extracting the contents of the skull. Thereafter,

'"The Hon. Roger L. Wollman became Chief Judge of this Court on April 24,
1999. :

The Hon. Paul A. Magnuson, Chief Judge, United States District Court for the
District of Minnesota, sitting by designation.

’The Hon. Richard G. Kopf, United States District Judge for the District of
Nebraska.
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the dead but otherwise intact fetus is taken from the mother's body. Certainly this
medical description is within the definition of "partial-birth abortion" contained in the
Nebraska statute before us. The difficulty is that the statute covers a great deal more.
It would also prohibit, in many circumstances, the most common method of second-
" trimester abortion, called a dilation and evacuation (D&E). Under the controlling
precedents laid down by the Supreme Court, such a prohibitionplaces an undue burden
on the right of women to choose whether to have an abortion. It is therefore our duty
to declare the statute invalid.

On June 9, 1997, Nebraska's Governor signed into law Legislative Bill 23, a bill
enacted by the Nebraska Legislature prohibiting "partial-birth abortion." The statute
provides: ' -

No partial-birth abortion shall be performed in this state, unless such
procedure is necessary to save the life of the mother whose life is
endangered by a physical disorder, physical illness, or physical injury,
including a life-endangering physical condition caused by or arising from
the pregnancy itself.

Neb. Rev. Stat. § 28-328(1)(1998). "Partial-birth abortion" is defined in the statute as:

an abortion procedure in which the person performing the abortion
partially delivers vaginally a living unborn child before killing the unborn
child and completing the delivery. For purposes of this subdivision, the
term partially delivers vaginally a living unborn child before killing the
unborn child means deliberately and intentionally delivering into the
vagina a living unborn child, or a substantial portion thereof, for the
purpose of performing a procedure that the person performing such
procedure knows will kill the unbom child and does kill the unborn child.
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1d. § 28-326(9). The intentional and knowing performance of an unlawful "partial-birth
abortion"is a Class Ill felony. See id. § 28-328(2). A physician who intentionally and
knowingly performs an unlawful "partial-birth abortion" will automatically have his
" license to practice medicine in Nebraska suspended and revoked. See id. § 28-328(4).

Shortly after the passage of LB 23, Dr. LeRoy Carhart filed a complaint
challenging the constitutionality of the statute. In response to the complaint, the
District Court granted a temporary restraining order, followed by a preliminary
injunction, suspending enforcement of the statute. After a trial on the merits, the
District Court issued its final judgment, holding LB 23 unconstitutional, and
permanently enjoining enforcement of LB 23 against Dr. Carhart, his patients, and other
similarly situated individuals.

Dr. Carhart challenged the constitutionality of LB 23 on two separate grounds.
He argued that LB 23 imposed an undue burden on himself and his patients in two
ways. First, because the D&X procedure is the safest procedure for some women in
certain circumstances, banning that procedure places an undue burden on women
seeking an abortion. Second, because LB 23 prohibits vaginally delivering a
"substantial portion" of a fetus as part of an abortion procédure, the law bans the
dilation and evacuation (D&E) procedure as well. Because the D&E procedure is the
most widely used second-trimester abortion procedure, this ban also places an undue
burden on women seeking to have an abortion. Dr. Carhart also challeriged the law as
being vague, arguing that it was unclear what "substantial portion" meant. The District
Court agreed, holding both that the law created an undue burden for Dr. Carhart and
his patients, and that the law was void for vagueness. Carhart v. Stenberg, 11 F. Supp.
2d 1099 (D. Neb. 1998).*

‘Because we are holding the law unconstitutional on undue-burden grounds, it
is not necessary for us to discuss the vagueness issue. Nor is it necessary for us to
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IL.

We state the facts as found by the District Court. (The Court's findings are not
clearly erroneous, and we therefore must accept them.) Dr. Carhart operates a family
" medical practice with a specialized abortion facilify in Bellevue, Nebraska. He is
licensed to practice medicine in Nebraska, as well as in seven other states. Dr. Carhart
performs abortions in a clinic setting from a gestational age of three weeks’ until fetal
viability. The abortion procedures Dr. Carhart performs vary depending on the
gestational age of the fetus as well as on various other medical factors. As we shall
explain, two of the procedures Dr. Carhart performs are directly affected by LB 23's
ban: dilation and evacuation (D&E) and intact dilation and evacuation or dilation and
extraction (D&X).® Both are procedures for second-trimester abortions. LB 23 affects
not'only Dr. Carhart, but any doctor in Nebraska who performs the D&E or the D&X
procedure, as well as that doctor's patients.

The most common method of abortion during the second trimester is the D&E
procedure. A physician performing a D&E procedure gradually dilates the cervix and
then removes the fetus and other products of conception. A report by the American

discuss whether the law creates an undue burden by prohibiting the D&X procedure.
The basis for our holding is the undue burden created by the ban of the D&E
procedure. '

SGestational age is measured from the first day of the woman's last menstrual
period.

| 5The District Court's very thorough opinion details other abortion procedures as
well. We see no need to repeat these descriptions and will therefore focus only on the
procedures affected by LB 23.
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Medical Association’ describes the D&E procedure used from thirteen to fifteen weeks'

gestation as follows:

Osmotic dilators are usually used. Intravenous fluids and an analgesic or
sedative may be administered. A local anesthétic such as a paracervical
block may be administered, dilating agents, if used, are removed, and

_ instruments are inserted through the cervix into the uterus to remove fetal
and placental tissue. Because fetal tissue is friable and easily broken, the
fetus may not be removed intact. The walls of the uterus are scraped with
a curette to ensure that no tissue remains. In pregnancies beyond 14
weeks, oxytocin is given intravenously to stimulate the uterus to contract
and shrink. '

Ex. 7, at 8 (footnotes omitted). The AMA report also includes a description ofaD&E
procedure used from sixteen to twenty-four weeks' gestation. It includes some
variations from the procedure used from thirteen to fifteen weeks. After the cervix has
been dilated: |

Fetal tissue is extracted through the use of surgical instruments, followed
by extraction of placental tissue and subsequent curettage. Because the
fetus is larger at this stage of gestation (particularly the head), and
because bones are more rigid, dismemberment or other destructive
procedures are more likely to be required than at earlier gestational ages
to remove fetal and placental tissue. Some physicians use intrafetal
potasstum chloride or digoxin to-induce fetal demise prior to a late D&E
~ (after 20 weeks), to facilitate evacuation.

"The parties stipulated to the admission of the American Medical Association's
"Report of the Board of Trustees on Late-Term Abortion" at the preliminary injunction
hearing. The report, which studied late-term abortion techniques, was admitted as
Exhibit 7.
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When dismerriberment_ occurs during a D&E procedure, it does not occur in
utero. Prelim. Inj. Tr. 116; Trial Tr. 30-31. Dr. Carhart explained that during the D&E
* procedure, the dismemberment occurs after a part of the fetus has been pulled through

the cervix, into the vagina:

Dr. Carhart: The dismemberment occurs between the traction of . . . my
instrument and the counter-traction of the internal os of the cervix. . ..

Counsel:  So the dismemberment occurs after you pulled a part of the
fetus through the cervix, is that correct?

A:  Exactly. Because you're using — The cervix has two strictures or
two rings, the internal os and the external os, and you have — that's what's
actually doing the dismembering. . . .

Q:  When we talked before or talked before about a D&E, that is not -
— where there is not intention to do it intact, do you, in that situation,
dismember the fetus in utero first, then remove portions?

A: Idon'tthink so ... I don't know of any way that one could go in
and intentionally dismember the fetus in the uterus. If you grab an
extremity and twist it, you can watch the whole fetus just twist. It takes
something that restricts the motion of the fetus against what you're doing
before you're going to get dismemberment.

Prelim. Inj. Tr. 116-17. Dr. Phillip Stubblefield, a witness for the plaintiff, testified that
to dismember the fetus in utero a physician:

would have to introduce into the uterus something that would cut up the fetus,
or else put in two forceps and try to dismember the fetus inside the uterus,



which would increase considerably your chance that you're going to tear the
uterus, perforate the uterus, seriously injure the woman. That is not done.

Trial Tr. 31.

In some circumstances, a physician performing a D&E procedure may attempt
~ toremove the fetus intact. This procedure, known as an intact dilation and evacuation
(intact D&E) or a dilation and extraction (D&X) can be used in abortions performed
from sixteen to twenty-four weeks' gestation. The AMA report describes the D&X
procedure as:

deliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus toa footling breech; breech extraction

of the body excepting the head; and partial evacuation of the intracranial

contents of a living fetus to effect vaginal delivery of a dead but otherwise
~ intact fetus. :

Ex. 7, at 8 (footnotes omitted). The physician generally brings all of the fetus, except
for the head, out of the uterus into the vagina. Trial Tr. 35-36; J.A. 1150. Because the
cervix is not dilated enough to allow the head to pass through, the physician inserts an
instrument into the fetal skull and evacuates the contents, collapsing the skull and
allowing removal of an intact fetus. Trial Tr. 35-36, 716; J.A. 1150.
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Fetal death® does not always occur at the same stage of each D&E or D&X
procedure. Prelim. Inj. Tr. 217-18. In both procedures, the physician brings a part of
a living fetus out of the uterus into the vagina.” In a D&E procedure, fetal demise will
occur after dismemberment. The time it takes for fetal demise to occur can, however,
* vary. Id. at 118-19. During a D&X procedure, fetal demise will occur some time after
the physician has evacuated the cranial contents. In either procedure, fetal demise will
generally occur within a matter of minutes, and after part of the fetus has been brought
out of the uterus into the vagina. Id. at 112-13, 118-19.

IIL.

The Supreme Court has held that a woman has a constitutional right to choose
whether to terminate a pregnancy. Roe v. Wade, 410U.S. 113, 153 (1973). Although
a state cannot prohibit a woman from choosing to have an abortion, the state can

10 "regulate, and

promote the interest in potential human life and, after fetal viability,
even proscribe, abortion except where it is necessary, in appropriate medical judgment,

for the preservation of the life or health of the mother." Roe, 410 U.S. at 164-65. A

8With the use of ultrasound, a physician can detect a fetal heartbeat to determine
that a fetus is living. Trial Tr. 22-23. No agreed upon definition exists, however, as
to what constitutes fetal demise. Id. Physicians determine the death of adults and
children by measuring brain function. Id. In either a D&E or D&X procedure, any
heartbeat or brain function will cease as the procedure progresses. Prelim. Inj. Tr. 113-
14, 118-19. The parties to this case seem to agree that a living fetus is one whose heart .
is beating. ' "

°In some cases the fetus is not alive at this stage. In those cases LB 23 would
not apply because the abortion procedure would not involve the delivery of a "living"
fetus as required by the statute.

'YAs we understand the record and the legal arguments in this case, no question
is raised with respect to procedures performed on viable fetuses. The applicable legal
standard is therefore the undue-burden rule of Casey.
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state can also enact abortion regulations at the pre-viability stage, so long as there is
no "undue burden" placed on the woman seeking to have an abortion. Planned
Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 876 (1992). A
regulation which "has the purpose or effect of placing a substantial obstacle in the path
~ of a woman seeking an abortion of a nonviable fetus” creates an undue burden and is
invalid. Id. at 877.

Several states have enacted statutes seeking to ban "partial-birth abortion." The
precise wording of the statutes, and how far the statutes go in their attempts to regulate
pre-viability abortions, differ from state to state. The results from constitutional
challenges to the statutes, however, have been almost unvarying. In most of the cases
that reached the federal courts, the courts have held the statutes unconstitutio_nal.

The Sixth Circuit, the first United States Court of Appeals to consider the issue, !
struck down an Ohio statute which attempted to ban the D&X procedure. Women's
Medical Professional Corporation v. Voinovich, 130 F.3d 187, 190 (6th Cir. 1997).

''The Fourth and Seventh Circuits have also heard appeals on this issue. In the
Fourth Circuit, Judge Luttig, sitting as a single judge, granted the State of Virginia's
stay application after a District Court granted a preliminary injunction enjoining
enforcement of the state's partial-birth abortion ban. Richmond Medical Center for
Women v. Gilmore, 144 F.3d 326, 327 (4th Cir. 1998) (Luttig, J., in chambers). On
July 16, 1999, however, after trial on the merits, the District Court struck down the
Virginia statute. Richmond Medical Center for Women v. Gilmore, No. 3:98CV309
(E.D. Va. Jul. 16, 1999). '

The Seventh Circuit reversed a lower court's decision denying Planned
Parenthood of Wisconsin's motion for a preliminary injunction against enforcementof
a Wisconsin statute banning partial-birth abortion. Planned Parenthood of Wisconsin
v. Doyle, 162 F.3d 463, 471 (7th Cir. 1998). After a trial on the merits, the District
Court upheld the constitutionality of the statute. Planned Parenthood of Wisconsin v.
Doyle, 44 F. Supp. 2d 975 (W.D. Wis. 1999).
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The statute specifically banned only the D&X procedure: "No person shall knowingly
perform or attempt to perform a dilation and extraction procedure upon a pregnant
woman." Ohio Rev. Code Ann. § 2919.15(B) (1996). The statute defined dilation and
extraction as "the termination of a human pfegnancy by purposely insefting a suction
~ device into the skull of a fetus to remove the brain." Id. § 2919.15(A). The Court held,
however, that the statutory definition of the prohibited abortion method included both
the D&E and D&X procedures. The D&E procedure sometimes requires a physician
to "compress the head by using suction to remove the intracranial contents."
Voinovich, 130 F.3d at 198. The Court held that because the D&E procedure is the
most common method of second-trimester abortions, the statute created an undue
burden on women seeking second-trimester abortions. Id. at201. The legislature was
aiming at the D&X procedure, but the language- of the statute included a definition
which encompassed the D&E procedure as well.

A number of district courts have also addressed the constitutionality of state
statutes banning "partial-birth abortion." Only one has upheld such a statute. See
Planned Parenthood of Wisconsin v. Doyle, 44 F. Supp. 2d 975 (W.D. Wis. 1999).
The other district courts faced with the issue have all held the statutes unconstitutional.
See Causeway Medical Suite v. Foster, 43 F. Supp. 2d 604 (E.D. La. 1999) (partial-
birth abortion act created substantial obstacle in path of women s_eeking' safe abortion
and broad language creating confusion and ambiguity rendered Act unconstitutionally
vague); Planned Parenthood of Central New Jersey v. Verniero, 41 F. Supp. 2d 478
(D. N.J. 1998) '(partiél-birth abortion act void for vagueness because persons of
ordinary intelligence must guess at meaning of phrases such as "partially vaginally
delivers" and "substantial portion"); Eubanks v. Stengel, 28 F. Supp. 2d 1024 (W.D.
Ky. 1998) (partial-birth abortion act created undue burden because overbroad language
banned procedures necessary to guarantee right to choose to have abortion); Hope
Clinic v. Ryan, 995 F. Supp. 847 (N.D. Ill. 1998) (partial-birth abortion act void for
vagueness because it failed to define conduct proscribed and created undue burden

because it had potential effect of banning most common and safest abortion
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procedures); Evans v. Kelley, 977 F. Supp. 1283 (E.D. Mich. 1997) (partial-birth
abortion statute vague because ambiguous and susceptible to various interpretations
and overbroad because it would operate as substantial obstacle to woman's right to
choose to have abortion). '

IV.

The District Court in Nebraska joined the majority of the courts that have
considered the issue, holding that the statute enacted by the Nebraska Legislature
attempting to ban "partial-birth abortion" could not withstand constitutional scrutiny.
~ We review the District Court's conclusions of law de novo. See Planned Parenthood
of Greater Iowa v. Atchison, 126 F.3d 1042, 1048 (8th Cir. 1997).

In considering a challenge to the facial validity of an abortion regulation, we
follow the standard set out in Casey. See Planned Parenthood, Sioux Falls Clinic v.
Miller, 63 F.3d 1452, 1458 (8th Cir. 1995). If the regulation operates "as a substantial
obstacle to a woman's choice to undergo an abortion 'in a large fraction of the cases in

which [it] is relevant, . . . [i]t is an undue burden, and therefore invalid.'" Id. (quoting
Casey, 505 U.S. at 895).

The District Court determined that LB 23 created an undue burden because in
many instances it would ban the most common procedure for second-trimester
abortions, the D&E. The State argues that LB 23's ban on partial-birth abortion
prohibits only the D&X procedure, and not the D&E. Under the statute, a person is
prohibited from "deliberatelyand intentionally delivering into the vagiﬁa alivingunborn
child, or a substantial portion thereof, for the purpose of performing a procedure that
the person performing such procedure knows will kill the unborn child and does kill the
unborn child." Neb. Rev. Stat. § 28-326(9) (1998). The State argues that the Nebraska
Legislature's intent was to ban only the D&X procedure. The language of the statute,
however, describes a procedure which encompasses more than just D&X.
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In interpreting the statute, it is our duty to give it a construction, if reasonably
possible, that would avoid constitutional doubts. We cannot, however, twist the words
of the law and give them a meaning they cannot reasonably bear. The crucial problem
is the term "substantial portion," which is nowhere defined in the statute. What the
* term means for the purposes of LB 23 has been debated at length, both in the record
before us and on the floor of the Nebraska Legislature. But if "substantial portion"
means an arm or a leg — and surely it must — then the ban created by LB 23
encompasses both the D&E and the D&X procedures. We agree with the District
Court's assessment that "[i]n any sensible and ordinary reading of the word, a leg or
arm is 'substantial.'" Carhart v. Stenberg, 11 F. Supp. 2d 1099, 1129 (D. Neb. 1998).
In the D&E procedure, the physician often inserts forceps into the uterus, grasps a part
of the living fetus, and pulls that part of the fetus through the cervix. That part of the
fetus is commonly an arm or a leg. Prelim. Inj. Tr. 117-18; Trial Tr. 31. LB 23 bars
intentionally bringing a substantial portion of a living fetus into the vagina for purposes
of performing a procedure that will kill the fetus. A physician who brings an armor a
leg into the vagina as part of the D&E procedure therefore violates the statute.

The State argues that the statute's scienter requirement limits the statute's scope.

The partial vaginal delivery of a substantial portion of the living fetus must be done
"deliberately and intentionally." The statute applies, according to the State, only to the
deliberate and intentional performance of a "partial-birth abortion." The State defines
the proscribed procedure as involving the intentional "1) partial delivery of a living
fetus vaginally, 2) killing the fetus and 3) completing the delivery." Appellant's Br. 66-
67. But the D&E procedure involves all three of those steps. The physician
intentionally brings a substantial part of the fetus into the vagina, dismembers the fetus,
leading to fetal demise, and completes the delivery. A physician need not set out with
the intent to perform a D&X procedure in order to violate the statute. It is enough that

-the physician have the intent to deliver vaginally a substantial portion of a living fetus,
and that occurs in the D&E procedure.
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Additionally, the person performing the procedure must do so with the purpose
of performing a procedure that the person knows "will kill the unborn child and does
kill the unborn child." Neb. Rev. Stat. § 28-326(9) (1998). In any abortion procedure
the physician performing the procedure does so knowing, and with the purpose, that the
~ procedure will kill the fetus. The language of LB 23 describes a method of abortion
that includes the D&E procedure, and the intent requirement of the statute does not
work to protect physiciéms who perform the D&E procedure from violating the statute.
LB 23 not only prohibits the D&X procedure, but the D&E procedure as well.

V.

Having determined that LB 23 bans the D&E procedure, we turn now to the
question of whether such a ban imposes an undue burden on women seeking second-

trimester abortions.

In Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52,79 (1976),
the Supreme Court held unconstitutional a statute proscribing the use of saline
amniocentesis as a method of abortion. Saline amniocentesis was then the most
commonly used procedure for abortions performed after the first trimester. Id. at 78.
By prohibiting the use of the procedure, the statute would effectively inhibit the vast
majority of abortions performed after the first trimester. Id. at 79. Danforth was
decided under the trimester framework of Roe. Although 'Caﬂg changed that
framework, the ban in Danforth meets the undue-burden standard of Casey. See
Voinovich, 130 F.3d at 201: "An abortion regulation that inhibits the vast majority of
second trimester abortions would clearly have the effect of placing a substantial
obstacle in the path of a woman seeking a pre-viability abortion.” LB 23 does not limit
all second-trimester abortions. It does, however, prohibit the most common procedure
for second-trimester abortions and, in doing so, imposes an undue burden on a woman's

right to choose to have an abortion.
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VI.

In its final argument, the State suggests that Roe and Casey do not apply to LB
23 because Roe and Casey apply only to the "unborn" and do not prohibit states from
‘ protecting partially born human beings. The State argues that "the Supreme Court has
left protection in place for the-partially born." Appellant's Br. 71. The State also
suggests that because the partial-birth abortion procedure involves a fetus which is
more outside of the uterus than inside, the fetus is not unborn, sufficiently

distinguishing this case from Roe and Casey. The phrase "partially born" is new to us.
Apparently the State uses it to describe a process in which the fetus is killed when it
is more outside the womb than inside. If we assume that there is such a legal category,
and that, as the State argues, the rule of Roe v. Wade does not apply to it, the argument
is still unavailing on the record before us in this case. As we have explained, the
Nebraska statute is violated when an arm or a leg of a fetus that is still alive is pulled
out of the womb as part of the D&E abortion procedure. In such a situation, although
a substantial part of the fetus, as defined by the Nebraska law, has been extracted from
the uterus, it cannot be said that the fetus as a whole is more outside the uterus than
inside. In addition, we think that the word "born" refers most naturally to a viable
fetus, one that is capable of surviving outside the mother. The Nebraska statute is not
limited to viable fetuses. Indeed, as we have observed, both the proof and the legal
argumeht’s in this case seem to be exclusively about nonviable fetuses. So if there is
a separate legal category for the "partially born," and we express no view on that -
question, we do not see how it could be relevant to the present case.

VIL

Mike Munch, in his official capacity as County Attorney for Sarpy County,
appeals the District Court's award of attorney's fees against him. After the District
Court held LB 23 unconstitutional, Dr. Carhart sought, and was awarded, attorney's
fees, pursuant to 42 U.S.C. § 1988. Section 1988 allows a plaintiff who has brought
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a successful suit under 42 U.S.C. § 1983 to recover, at the court's discretion,
reasonable attorney's fees from the defendant. The statute provides that "the court, in
its discretion, may allow the prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs." 42 U.S.C. § 1988(b) (1994). Because Dr. Carhart
was a prevailing party, the District Court appropriately granted his request for

attorney's fees.

Mr. Munch is the County Attorney in Sarpy County, the county in which Dr.
Carhart practices medicine. Dr. Carhart named Mr. Munch in the lawsuit in his official
capacity as Sarpy County Attorney and as a representative of all county attorneys in
Nebraska. Mr. Munch agrees that Dr. Carhart was a prevailing party. He argues,
however, that the award of attorney's fees should not apply against him. We review the
award of attorney's fees for an abuse of discretion. See Hatfield v. Hayes, 877 F.2d
717,719 (8th Cir. 1989).

A prevailing party in a § 1983 suit "should ordinarily recover an attorney's fee
unless special circumstances would render such an award unjust." Id. According to
Mr. Munch, the special circumstances in this case are that as a government official he
is bound to follow state law and enforce LB 23, and that he did not actively participate
in the lawsuit. The short answer is that governmental officials are not bound to follow
state law when that law is itself unconstitutional. Quite the contrary: in such a case,
they are bound not to follow state law. It is true that a prosecuting attorney may not
know for certain whether a state law is valid or not, and that he may feel obliged to
enforce the law until a determination as to its validity has been made. This, however,
is not a special circumstance justifying the denial of the customary award of fees.
Presumably it will always be true that state officials enforcing a law or otherwise
defending state action will believe, or at least hope, that the law or action in question
will be upheld against a federal constitutional attack. The point of § 1988 is that such
officials proceed at their peril. If in fact they are wrong, and the law they are enforcing
turns out to be invalid, § 1988 puts the financial burden on the state officials. The
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judgment of Congress is that the burden rests more properly on them than on the party
who has been wronged by the application of an invalid law.

In addition, although Mr. Munch has not had the opportunity to enforce LB 23,
" he has made it clear that ke would prosecute under the statute. J.A. 646-47. Awarding
- fees against officials bound to enforce the law is a "run-of-the-mill occurrencef]."
Supreme Court of Virginia v. Consumers Union of the United States, 446 U.S. 719,
739(1 98'0). Additionally, Mr. Munch has the discretion to choose when to prosecute.

We find no merit in this argument.

Mr. Munch's argument that he did not actively participate in the lawsuit and that
he should not, therefore, be responsible for the attorney's fees, is equally without merit.
His role in the proceedings may have been minor, but this does not excuse him from
having to share in the actual costs. He relied on his co-defendants to present their
defense of the constitutionality of LB 23, a statute he has indicated he would enforce,
and he cannot now avoid helping to pay the prevailing party's attorney's fees.

The District Court did not abuse its discretion in holding Mr. Munch liable,
jointly and severally with the other defendants, for the attorney's fee award. How the
defendants choose to allocate the fees among themselves is entirely up to them.

VIIIL

For the foregoing reasons, we affirm the judgment of the District Court.
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Abortion and the Court—Again

~AHE SUPREME COURT has agreed to
r.review a Nebraska law banning what
".abortion foes call “partial-birth abor-
tion.” The court had little choice in the matter,
because the federal courts of appeals cannot
seem. to agree on whether such laws are
constitutional. The U.S. Court of Appeals for
the 8th Circuit struck down partial-birth bans
in Nebraska, Arkansas and Iowa, while a
shatply divided 7th Circuit upheld similar laws
in Wisconsin and Illinois.

If -the court puts aside the politics of
abortion, the partial-birth laws present a
pretty easy case; they cannot be reconciled
with the Supreme Court’s prior abortion
holdings. Those earlier decisions grant wom-
en the right to abortion unless a pregnancy is
so advanced that the fetus would be. viable

outside the mother. Prior Supreme Court

cases -thus permit states to ban late-term
abortions, but even then such laws must

- contain exceptions allowing abortions if neces-

sary, to safeguard the life and health of the
mother. So the partial-birth laws the court has
now dgreed to review fall short in two re-
spects: They contain no exceptions for - the

health of the mother, and they don’t restrict
themselves to late-term abortions, either. This
latter point is a source of confusion, because
the laws do ban one particular procedure for
carrying out late-term abortions, but they
define the procedure in so broad a manner that
many abortions performed earlier in pregnan-
cy would be outlawed too. X

The partial-birth controversy is frustrating
because it has so little relevance to what
should be the real objective of legislation in
this area: the development of balanced and
reasonable abortion policies within the frame-
work of the court’s prior holdings. As Chief
Judge Richard Posner of the 7th Circuit
observed last year in an angry dissent, the
partial-birth statutes are not concerned with
any real policy objective but with “making a
statement in an ongoing war for public opin-
ion, though an incidental effect may be to
discourage some late-term abortions. The
statement is that fetal life is more valuable
than women’s health.” It is an unfortunate
statement, and one squarely at odds with what
the Supreme Court itself consistently has said.



- Omaha @orld-Herald

Decide . . .. Against Vagueness

Nebraska Attorney General Don Stenberg is right. The U.S. Supreme Court ought to review an
appeals panel's ruling on the state's 1997 law that attempts to ban a type of controversial abortion. In
one form or another, 30 states as well as Congress have attempted to write such legislation, and the
question is too important to remain in legal limbo.

Beyond that, however, the editors of this page part company with Stenberg. He believes the law
should be upheld. We believe that it is just what the original trial court said: unconstitutionally
vague. :

The problem is that in passing the law, the Legislature not only used the popular term "partial-
birth abortion," which is not medically recognized; it also used descriptive terminology that could
just as easily have applied to one of the most commonly used types of abortion. That kind, no
matter what one may think of it, is plainly protected under the Supreme Court's landmark 1973 Roe
vs. Wade decision.

We believe that most Americans at some level are uncomfortable with abortions. There are too
many options available before such a choice to make it easy or casual, ever. But at the bottom line,
within the constraints of Roe, it still ought to remain a decision between a woman and her doctor,
ideally in consensus with the father. Nebraska's 1997 effort is at odds with that right.

Critics of the Nebraska law have said the vagueness was intentional - an end-run attempt to ban
much more than just the troubling "partial-birth," or dilation and extraction, abortions. Maybe.
Maybe not. We have no crystal ball that allows us to probe into legislators' thought processes. But
for the purposes of this discussion, it doesn't matter. What matters is that the law is flawed.

The Supreme Court has not yet adjudicated any of these dozens of attempts to prohibit partial-
birth abortions. That makes Nebraska's case important and possibly history-making. That is not
especially a point of pride; nonetheless, a ruling next year would be timely and appropriate. When
the justices are through, Nebraska legislators should be left with no doubt: They must attempt a
narrower version or give it up. What they tried doesn't work. )

This editorial appeared in the Omaha World Herald on November 18, 1999.
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High Court to Review Cases on Abortion,
Whether Scouts Can Bar Homosexuals

By ROBERT S. GREENBERGER
Staff Reporter of THE WALL STREET JOURNAL

WASHINGTON — The Supreme Court is
venturing into two of the nation’s most con-
tentious social issues: abortion and gay
rights.

The court agreed to review whether
states may ban -the medica! procedure
known as partial-birth abortion, and
whether the Boy Scouts of America may
exclude homosexuals.

In what is likely to be its most important
abortion ruling in several years, the high
court will review a Nebraska law that bans
the procedure, which involves partially ex-
tracting a fetus, legs first, through the birth
canal, cutting and then draining the skull.
Some 30 states have outlawed the procedure.

Offering a glimpse of the raw emotional
content of the issue, Attorney General Don
Stenberg of Nebraska said in his.petition to
the high court: “It shocks the conscience
that in the United States of America a hu-
man child can be literally pulled from the
womb and then cruelly killed by having his
or her skull punctured and brains suc-
tioned out.”

On the other side, the Center for Repro-
ductive Law and Policy, an abortion-rights
group, said in a statement that the *‘vague
wording™ of the Nebraska statute under re-

view "‘actually outlaws the safest and most
common-procedures used to perform abor-
tions in this country.” It added that, *‘this
case will be our road map for women'’s re-
productive choice in the 21st century.”

The Nebraska ban was enacted by the
state legislature on June 9, 1997. Three
days later, LeRoy Carhart filed a com-
plaint challenging the law’s constitutional-
ity. On July 2, 1998, a U.S. District Court in
Nebraska enjoined enforcement of the law.
The Eighth U.S. Circuit Court of Appeals,
in St. Louis, agreed with the district court.’

But shortly after the Nebraska courts
invalidated the law, similar abortion laws
were upheld by a U.S. Appeals Court in
Chicago. Thus, the high court’s decision to
review the issue to resolve the conflict was
expected. (Stenberg vs. Leroy Carhart).

In the case involving exclusion of homo-
sexuals, the high court agreed to review a
New Jersey Supreme Court decision that
found that the Boy Scouts violated antidis-
crimination law when it expelled James
Dale, a gay assistant scoutmaster.

In urging the high court to take the
case, the Boy Scouts said that, “'known or
avowed homosexuals are ineligible to
serve because of Boy Scouts of America's
beliefs regarding sexual morality, re-
flected in part in the ‘morally straight’ and
‘clean’ requirements of the f[organiza-
tion’s] oath and law.”

Mr. Dale's opposing brief said that by
age 20, when he was forced out of the Boy
Scouts, he had “'spent more than half of his
life as a member of the Boy Scouts and had
won virtually every award available to a
scout.” In 1930, while a student at Rutgers
University in New Jersey, Mr. Dale first
publicly acknowledged in a newspaper arti-
cle that he was gay. Days later, he was no-
tified by the organization that he was being
expelled. (Boy Scouts of America vs. Dale).

e ———
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Partial Birth’ Procedure, Boy Scouts at Issue
By Joan Biskuric
Washington Post Staff Writer
Plunging into two of the most divisive is- The state court ruled that the pol  high court, as the parties in these  ackad the hi
sues in America today, the Supreme Court icy against gays violates state anti-  cases and their advocates weigh in.  prcpar (;;upgzlcizug ::bt:’l: ; pCI;Jre
agreed yesterday to decide whether states discrimination law and said that be-  Eight years ago, when the justices  pgpy [act fall, the Senate voted 6
can ban a type of lateterm abortion and  cause the Boy Scouts is traditionally . took up abortion, they heard from ¢4 34 for 2 national ban on such abor
whether the Boy Scouts can exclude gays.  such an operi and large group, the  scores of women’s groups, physi-  tions, and the House is expected tc
Yesterday’s order, made public witha sim-  organization cannot claim a consti-  cians and health care workers, reli-  ¢pe ;xp the issue this year
ple sheet of paper listing the case names, im-  tutional freedom of association to  gjous organizations and other out- When the New Jerse); Supreme
mediately transforms this court term into keep gay people from being Scouts  side groups with a stake in this  Court ruled last August in thg mn;e

the most momentous in years and, as the
presidential campaign heats up, moves two
emotionally charged subjects to the political
forefront.

In agreeing to review the constitutional-
ity of bans on what opponents call “partial
birth” abortion,; the justices will for the first
time since 1992 address a woman's right to
end a pregnancy, a matter that has split the
court and the country for three decades.

The case involves Nebraska's appeal of a

lower court decision striking down its ban
on “partial birth” abortion. “Dilation and ex-
traction,” as the procedure is known med-
ically, involves dilating a pregnant woman's
cervix to allow the fetus to partially emerge,
after which the fetus is killed by inserting a
suction tube into its skull and removing the
contents.

While the high court is unlikely to use the
Nebraska case to reopen the threshold ques-
tiqn of whether 2 woman has a right to ter-
minate a pregnancy, its ruling could deter-
mine how far states can go in overseeing
various procedures and in dictating rules for
women'’s access to abortions.

By a single vote eight years ago, the high
court reaffirmed a constitutional right to
abortion but gave states more leeway to im-
pose regulations on the procedure. Since
then, the subject has continued to confound

- the states (30 of which have passed :
laws banning “partial birth” abor-
tion), Congress and the American
people. .

Yet if anything rivals abortion in

the passion it stirs, it is the issue of
gay rights. The justices said they
would hear an appeal by the Boy
Scouts of America of a New Jersey
Supreme Court decision that the
group cannot exclude a gay troop
leader. )

or leaders. In its appeal, the Scouts

said the case goes to the core of an .

organization’s freedom “to create
and interpret its own moral
codes™—in this case, an organiza-
tion that has been part of American
culture for nearly a century and has
served 90 million boys. Nationally,
most Boy Scout troops are spon-
sored by churches or synagogues,

and an array of religious groups has
joined in on both sides of the dis-
pute. ’

The cases will be heard in April,
and the rulings are expected by the

end of June, when the justices recess’

for the summer. Both are likely to be
closely decided, settled perhaps by a
single vote. And as such, both will
point up, just as the presidential race
is in its final months, the importance
of appointments to the bench and
where the candidates stand on the
issues.

Whoever wins the White House
may get to name two or three new
justices, including a new chief jus-
tice. William H. Rehnquist is 75 and
has been on the bench for 28 years,
14 of them in the center chair. The
only member who remains from the
1973 court, when the justices first
held in Roe v. Wade that the Const-
tution protects a woman's right to
abortion, Rehnquist has consistent-
ly voted against abortion.

Among the leading presidential
candidates, George W. Bush and
John McCain both favor banning
“partial birth” abortion; Bill Bradley
and Al Gore do not. .

Tnitially, the drama will be at the

enduring social dilemma.

“Whatever decision the court
eventually makes, this case will be
our road map for women's reproduc-
tive choice in the 21st century,” said
Janet Benshoof, president of the
Center for Reproductive Law and
Policy, which challenged the Ne-
braska law.

Nebraska officials see the case as
equally important for the power of
states and their role in protecting
the unborn. “If a state cannot ban
the partial-birth abortion/D&X pro-
cedure, there is effectively no limit
on abortion at all,” Nebraska At-
torney General Don Stenberg told
the justices.

But opponents of “partial birth”
laws contend that they are so broad-
ly worded they would prevent other
types of abortion as welL

The 8th Circuit said that the way
the Nebraska “partial birth” abor-
tion ban was written, it would pro-
hibit some of the most commonly
used abortion procedures and, as a

result, unconstitutionally restrict-

abortion metl.ods protected by pri-
or Supreme Court rulings. Using the
language of the high court’s 1992 de-
cision, the 8th Circuit said the law
puts an “undue burden” on women
seeking to end their pregnancies.

In its decision last September, the
8th Circuit also struck down similar
statutes in Arkansas and lowa. A
menth later, the 7th Circuit upheld
similar laws in Wisconsin and Illi-
nois, which may have served as an
incentive for the justices to take up
the issue and resolve the conflicting
rulings. -

Ten states, including Virginia,

of openly gay Scoutmaster James
Dale, it became the first state high
court to forbid the Scouts to dis
criminate based ‘on sexual orienta-
tion and immediately galvanized
both sides of the cultural debate.
The question before the justices is
whether the requirement that a Boy
Scout troop not exclude an openly
gay assistant Scoutmaster violates
the Scouts’ First Amendment rights
of free association and free speech.
The group, which serves close to
5 million boys aged 11 to 17, says
t.hgre is no greater “intrusion” on a
private organization that forcing it
toaccept people it doesn't want, The
New Jersey court said such “fr_e,i: 4s
sociation” arguments do not apply
because of the Scouts’ tradition of
“nonselectivity.” It said that because
the group is essentially a “public ac-
commodation,” it must abide by
state laws that prohibit discrim:
ination. PRI
The Lambda Legal Defense and
Education Fund, which represents
Dale, had urged the justices rot to
take the Scouts’ appeal in.:Boy
Scouts of America v. Dale. After
yesterday’s announcement, staff at-
torney Evan' Wolfson said, nThe
court now has a chance to hear that
Scouting is about honesty, commu-
nity service, self-reliance, and.re-
spect for others—not discrimira-
tion.”
Staff researcher Madonna Lebling
contributed to this report.
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By LINDA GREENHOUSE

WASHINGTON, Jan. 14 — Adding
an abortion case to its docket for the
first time in eight years, the Su-
preme Court agreed today to decide
whether a Nebraska law banning a
procedure that the state calls partial
birth abortion is constitutional.

The justices plan to hear the case
in April and decide it by early sum-

. mer. The election-year ruling could
have a substantial impact on the
fractious politics of abortion, al-
though it may not resolve questions
about all the similar, but differently
worded, prohibitions that 30 states
have adopted in recent years.

The Nebraska law, which is broad-
ly written and lacks an exception to
protect the health of pregnant wom-
en, was declared unconstitutional
last September by a federal appeals
court, which also struck down simi-
lar laws in lowa and Arkansas. Near-
ly simultaneously, a different ap-
peals court upheld laws in Wisconsin
and Illinois, creating the judicial con-
flict that the Supreme Court is acting
quickly to resolve.

In their order late today granting
Nebraska's appeal, the justices indi-
cated that they were not interested in
revisiting the basic question of the
constitutional status of abortion. Ne-
braska had asked the court to recon-
sider its decisions establishing a
right to abortion, but the justices
granted review only on specific ques-
tions of whether the Nebraska law is
consistent with those precedents.

Like the laws in other states, the
Nebraska law applies to procedures
used to terminate pregnancies of fe-

tuses that cannot yet live outside the -

womb, up to about the 24th week of
pregnancy. The procedures in ques-
tion are used to terminate: second-
trimester pregnancies. At this stage
of pregnancy, the Supreme Court

ruled eight years ago in Planned .

Parenthood v. Casey, states may not

place an ‘‘undue burden’’ on a wom-
an’'s access to abortion.

In striking down the Nebraska law,
the United States Court of Appeals
for the Eighth Circuit, in St. Louis,
said that because the Nebraska law
would have the effect of prohibiting
“the most common method of sec-
ond-trimester abortion,” it constitut-
ed an ‘‘undue burden” and meant
that the court had a '‘duty to declare
the statute invalid.”

In his opinion for the appeals
court, Judge Richard S. Arnold said
that the term partial birth abortion,
“though widely used by lawmakers
and in the popular press, has no fixed
medical or legal content.”

Cimes
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‘JUSTIGES TO RULE

ONLAW THAT BANS
ABORTION METHOD

POLITICAL IMPACT LIKELY

Late-Term Procedure at lssue
in Supreme Court Effort to
Resolve a Judicial Split

The Nebraska law, which was'

passed in 1997 but has been blocked
ever since from taking effect, con-
tains this description of the abortion
technique that it prohibits: ‘‘an abor-
tion procedure in which the person
performing the abortion partially de-
livers vaginally a living unborn child
before killing the unborn child and
completing the delivery.”

The term “partially delivers” is in
turn defined as ‘deliberately and
intentionally delivering into the vagi-
na a living-unborn child or a substan-
tial portion thereof.”

The appeals court said the phrase
“‘substantial portion’ was the law’s
““crucial problem’ because it meant
that the prohibition applied to a

range of procedures used quite early
in pregnancy, in which a doctor pulls
fetal parts from the uterus through
the birth canal. Although Nebraska
argued that its Legislature had not
intended to ban this common pro-
cedure, known as dilation and evacu-
ation, the appeals court said that “we
cannot, however, twist the words of
the law and give them a meaning
they cannot reasonably bear.”

In its Supreme Court appeal, Sten-
berg v. Carhart, No. 99-830, Nebraska
argues that the appeals court should
have adopted a narrower reading of
the law to prohibit only a variant of a
procedure known as intact dilation
and extraction. In this procedure,
which is used infrequently but has
become widely known through its
graphic depiction in Congressional
debates on the issue, a more fully
developed fetus is brought feet first
through the birth canal, leaving the
largest part, the head, inside the
uterus. The skull is then collapsed
and its contents suctioned to enable it
to pass through the cervix.

While this procedure is often )
ferred to as a late-term abortion,
takes place before fetal viability, |
to about 24 weeks of pregnanc
Even under Roe v. Wade, the cou
has permitted states to ban abortio
after viability, with exceptions f
the pregnant woman’s life a
health. Moreover, most states ha
long had such prohibitions, which a
not at stake in this case.

Dr. Leroy Carhart, the Bellewvt

Neb,, physician who challenged t

state law, performs about 20 inta

abortions a year, as well as ma
other abortions at earlier stages
. pregnancy that the appeals cov

found would also be covered by t

law. Doctors performing abortio

generally seek to keep the fetus
intact as possible to avoid injury
the wall of the uterus.

Dr. Carhart’s lawyer, Simon He
er of the Center for Reproducti
Law and Policy in New York, sa
today that although he would ha
preferred that the Supreme Court |
the lower court's decision stand, |
thought that of all the cases on the
way to the court, Nebraska’s was tl
best for the court to have accept
because of a strong record compils
at trial on the safety and health re
sons for the procedure.

“The campaign against partial
birth abortion has simply been a
campaign of deception orchestrated
to demonize abortion in the eyes of
the public,” Mr. Heller said.

James Bopp Jr., general counsel of
the National Right to Life Commit-
tee, said that even under Roe v.
Wade, bans on the procedure could
and should be upheld because the
court's precedents on the right to
abortion did not apply to “’the killing
of living infants who are only inches
away from being fully born alive.” -

President Clinton has twice vetoed
proposed federal laws banning the
procedure. Last October, a law
passed by the Senate for the third
time was two votes short of the num-
ber needed to override the presi-
dent’'s veto. The House of Represent-
atives will take up the bill this year.
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Physicians dodicated to the health of America

American Medllcal Association {m%
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B =————— Statement

For Response Only October 21, 1999

E | o

*“U.S. Senator Rick Saatorum (R-PA) has/reintroduced a bill that would ban intact
L . dilatation and extraction. The Ametican Medical Association (AMA) has previously
- stated our opposition to this procedue. We have not changed our position
regarding the use of this procedure.

“The AMA has asked Sen. Santorum to remove the criminal sanctions from his bill, but
such a change has not been made. For this reason wic do not support the bill.”

1101 Vermont Avenue, NW
Washingtlon, DC 20005
202 780-7400
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The A.M.A.’S “Partial Birth Fiasco

. The American Medical Association blundered
badly when it endorsed a Republican bill last year
‘banning so-called partial birth abortion. That blunt

_conclusion, reached long ago by many doctors, has
now been echoed by consultants.the A.M.A. hired to
invéstigate the debacle. Confronted with this find-
ing;the organization has but one honorable path. It

ouglht to use the gathering of its house of delegates
thi< week in Honolulu to rescind its support for an
abortion measure that intrudes on decisions best

ma‘?e by women and their doctors. -
_ ‘The report by the consulting firm of Booz Allen
& }f_amilton paints a devastating picture of a politi-
cally naive organization so consumed by the desire
to cut a deal and to protect the financial interests of
. doctors on Medicare issues that it “lost.sight of its
' resbonsibility for making decisions which; first and
-foremost, benefit the patient and protect the physi-
-cian-patient relationship.” ‘I'rustees of the organiza-
tion, rookies in the high-pressure game of Congres-
cinnal negotiations, ended up supporting the legisla-

tion, the report notes, even after failing to win
concessions to address valid concerns about placing
doctors in legal jeopardy by criminalizing a medical -
procedure the legislation defines only vaguely. '

~ Although the partial-birth bill was vetoed by

" president Clinton, Congress, buttressed” by the

A.M.A position, came within three votes of overrid-
ing the veto. The bill's sponsors plan to introduce It’
again next spring. Moreover, the A M.A.’s endorse- .

" ment has helped encourage many state legislatures '

to impose partial birth bans of their own. In 18
states where such bans have been enacted, courts -
have blocked or severely limited their implementa-
tion, finding that the legislative definitions could
cover the most commonly " used abortion pro-
cedures, in violation of Roe v. Wade. Inevitably, the
ijssue ‘will reach the Supreme Court, where the

‘ position taken by the A.M.A. is bound to be influen-

tial. The group should correct its mistake on partial

.birth abortion before it causes more confusion and

damage.
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Inguiry Criticizes AM.A. Backing of Abortion Procedure Ban

By ROBERT PEAR
WASHINGTON, Dec. 3- Investigators
hired by the American Medical
Association say ~ that the
organization ignored its own
decision-making procedures, got

swept up in politicsand falled to

protect the welfare of patients
when it endorsed a Republican bill
banning a specific abortion
procedure last year.

In a scathing report, the
investigators said that AMA
trustees had abandoned the group's
longstanding  positions  on
abortion and rushed to embrace the
bill even though it did not meet
the criteria previously set by the
association for such an
endorsement.

The report, part of a larger
investigation of the board of
trustees, concludes that "the AMA
blundered"” in its handling of the
bill to outlaw the procedure that
opponents call "partial birth
abortion.” The trustees had been
. seeking concessions from Congress
to make the bill more acceptable
to doctors.

But the report said the
association "set itself up for
accusations of playing politics®
because it announced its support

for the abortion bill on the same.

day it asked Congress to shield
doctors from deep cuts in Medicare
spending.

"Rather than focusing on its
role as steward for the profession
and the public health,” the repont
said, "the board got enmeshed in
operational issues of lobbying and
lost sight of its responsibility
for making decisions which, first
and foremost, benefit the patient
and protect the physician-patiert
relationship.”

The report, a "management
audit” by Booz Allen & Hamulton,
the consulting company, is based
on scores of confidential
documents and interviews with
people at all levels of the
association. The report will be
discussed next week in Honolulu at
a meeting of the AMA House of
delegates, the 486-member
policy-making body for the
association. At that time, some
doctors will press the association
to rescind its endorsementof the
abortion bill, which passed
Congress but was vetoed by
President Clinton.

The investigatorsexpressed no
views for or againstabortion. But
they cited the association's
handling of the abortion bill as
an example of serious flaws in its
decision-making process. The
report suggests that leaders of
the association were manipulated
by Republican members of
Congress, and that the trustees
were inexperienced and unable
to deal with the intense political
pressures surrounding- their
negotiations with Congress over
the abortion bill in the spring of
1997.

"As the AMA became determined
to cut a deal with the
Congressmen,” the report said,
"the decision-making process
began to reel out of the control of
the AMA and into the control of the
Congressmen on the other side of
the negotiating table.”

While the trustees negotiated
directly with congressional
sponsors of the legislation, they
failed to consult adequately with
the American College of
Obstetricians and Gynecologists
and other groups of . medical

specialists, the report said.

Some members of theassociation
said they agreed with the
auditors’  findings. In the
culture of the AMA, "political
considerations  often  take
precedence over the
profession's needs,” said a panel
of doctors who studied the
structure and governance of the
organization, at the behest of the
House of Delegates. The
investigators from Booz Allen &
Hamilton worked under the direct
supervisionof the doctors' panel.

The extraordinary
self-examination was prompted by
a fiasco in which the AMA last year
agreed to endorse health care
products of the Sunbeam Corp. in
return for millions of dollars in
royalty payments. Stung by charges
of commercialismand conflict of
interest, the doctors' group -
canceled the deal, and its chief
executive resigned.

Supportersof the abortion bill
repeatedly cite the AMA's
endorsement as a reason for
Congress and state legislatures to
impose such restrictions, and many
states have done so. The federal
version was twice vetoed by
President Clinton, in April 1996
and October 1997, but it is sure to
come up again next year in
Congress. '

The bill would make it a crime
for a doctor to perform a partial
birth abortion, defined as a
procedure in which a doctor
"partially vaginally delivers a

_living fetus before killing the

ferus and completing the
delivery.”

Supporters of the legislation
say it is aimed at a specific
late-term abortion procedure. But



judges have struck down similar
language in state laws, saying it
is so broad that it has the effect
of banning abortion techniques
widely used in earlier stages of
pregnancy.

In July, for example, Judge
Richard Kopf of the Federal
District Court for Nebraska ruled
that the ‘state’s ban on partial
birth abortion was
unconstitutionally vague
because it did not give "fair
warning" to doctors and patients
about what conduct was prohibited.

"One simply cannot ascertain
from the legislative history
precisely what the Legislature
wanted to ban,” Kopf said. "We
know the legislatorswanted to ban
‘partial birth' abortions, but
that term is unknown in medical
circles.”

Janet Benshoof, president of
the Center for ReproductiveLaw
and Policy, an abortion rights
group, said courts had blocked or
limited partial birth abortion
laws in 18 states. At least six of
the laws were modeled on the
federal bill endorsed by the
American Medical Association.

The audit report also makes
these points:

§Through the timing of its
action on the abortion bill, "the
AMA painteda pictureof itselfas
primarily concerned about
protecting  the  financial
interests of physicians.”

{The trustees had "a general
sense, based on national polls,
that the American public was
opposed to the partial birth
abortion procedure,” but the AMA
did not survey its members to
ascertain what would be in the
- best interest of patients and
doctors.

§The decisionto supporta ban
on partial birth abortion
"contradicted longstanding
AMA policy” and deviated from
positions reaffirmed by the

house of delegates just five
months earlier, in December 1996.

{The association "appeared to
get swept up by the high-profile
nature of the issue” last year.

{The AMA had well-established
procedures to set policy in a
"thoughtful, deliberative and
democraticway," but disregarded
them. Instead, it used a "crisis
mode of policy-setting.”

The trustees decided that they

* had to take a position on the

abortionbill in May 1997, rather
than wait for the house of
delegates to consider the issue at
its regularly scheduled meeting
one month later.

As a result, the report says,
"many doctors were outraged.”
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For Immediate Release October 10, 1987
TO THE HOUSE OF REPRESENTATIVES: gz L

I am returning herewith without my approval H.R. 1122, which would
prohibit doctors from performing a certain kind of aboxtion. I am
returning H.R. 1122 for exactly the same reasons I returned an earlier
substantially identical version of this bill, H.R. 1833, last year.

My veto message of April 10, 1996, fully explains my reasons for
returning that bill and applies to H.R. 1122 as well. H.R. 1122 is
a bill that is consistent neither with the Constitution nor sound
public policy.

As I have stated on many occasions, I support the decision in

Roe v. Wade protecting a woman's right to choose. Consistent with

that decision, I have long opposed late-term abortions, and I continue
“to do so except in those instances necessary to save the life of a
woman or prevent serious harm to her health. Unfortunately, H.R. 1122
does not contain an exception to the measure's ban that will adequately
protect the lives and health of the small group of women in-tragic
circumstances who need an abortion performed at a late stage of
pregnancy .to avert death or serious injury.

I have asked the Congress repeatedly, for almost 2 years, to send me
legislation that includes a limited exception for the small number of
compelling cases where use of this procedure is necessary to avoid
serious health consequences. When Governor of Arkansas, I signed a
bill into law that barred third-trimester abortions, with an
appropriate exception for life or health. I would do so again, but
only if the bill contains an exception for the rare cases where a
woman faces death or serious injury. I believe the Congress should
work in a bipartisan manner to fashion such legislation.

WILLIAM J. CLINTON

THE WHITE HOUSE,
October 10, 1997.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT ANO BUDGET
~ WASHINGTON, D.C. 20503
October 20, 1999

(Senate)

STATEMENT OF ADMINISTRATION POLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)

S. 1692 - Partial-Birth Abortion Ban Act of 1999
(Sen. Santorum (R) PA and 43 cosponsors)

H.R. 1833 and H.R. 1122, virtually identical bills that

S. 1692 contains the same serous flaws as
President on April 10,

were passed during the 104th and 105th Congresses and vetoed by the
1996, and October 10, 1997, respectively.

The President will veto S. 1692 for the reasons he expressed in his veto message of April 10,

1996, which is attached.
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‘Partial Birth’ Deceptions -

Once again a woman's right to choose abortion
is under direct attack in Congress. The Senate is
poised to vote today on the latest Congressional
attempt to impose a national ban on so-called par-
tial birth abortions. Billed by its proponents as a
narrow targeting of a single late-term procedure,
the measure is actually a backdoor attempt to
severely constrict abortion rights throughout all
stages of pregnancy.

This reality has not been lost on the courts.:

Since the Senate’s last partial birth vote, there have
been 11 court decisions on the legal merits of partial
birth bans passed by different states. In all but one

instance, the ban. was blocked because of constitu-

tional problems.

Just last month the United States Court of
Appeals for the Eighth Circuit struck down partial
birth statutes in Nebraska, Arkansas and lowa. Two

of the statutes included language nearly identical to
the language of the Senate bill. Finding that the
term “‘partial birth abortion’” has no fixed medical
or legal meaning, the court said that the vague laws
placed an undue burden on abortion rights by out-
lawing even the safest and most common pro-
cedures used before fetal viability.

Of course, Republican leaders are well aware of
what the courts have been saying. But that has not
prevented them from forging ahead without holding
a single hearing on the serious constitutional issues.
The real goal here is to gain an edge in next year’s
election by forcing President Clinton to lift his veto
pen for the third time. The nation’s lawmakers
should have more respect for the Constitution, wom-
en’s rights and their own institution than to go along
with such a dangerous and deceptive game.




Sustain the ‘Partial Birth’ Veto

_ A woman'’s right to abortion faces a critical test
today in the Senate. The House has already voted to
override President Clinton's principled veto last
year of the latest Congressional attempt to ban so-
called partial birth abortions. A Senate vote sched-
uled for this morning will determine whether this
professedly narrow but actually far-reaching as-
sault on abortion rights becomes the law of the land.
i The latest head counts suggest that Mr. Clin-
ton’s veto will stand. But for Americans concerned
about government intrusion into women's private
medical decisions, this is a moment for nervous-
ness. Two years ago, an effort to rally the required
two-thirds of the chamber to override Mr. Clinton’s
veto of a similar bill fell short by just three votes —
and that was before Mr. Clinton’s Monica Lewinsky
troubles and the Christian right's expensive lobby-
ing campaign aimed at senators deemed suscepti-
ble to pre-election pressure. The Republican leader-
ship, content to let the Christian Coalition’s political
strategy drive the Senate's schedule, has timed
today's vote to coincide with the group’s ‘‘Road to
Victory” conference in Washington D.C.

New York Times --

Though promoted by its supporters as an at-
tempt to outlaw a single controversial third-trimes-
ter procedure, known as intact dilation and extrac-
tion, the bill's reach actually is far broader. Its
vague terms could be interpreted to prohibit the
safest and most common abortion procedures used
throughout a pregnancy, not just in the final three
months, thus interfering with a woman’'s right to a
first- or second-trimester abortion.

Indeed, six of seven court rulings on state
measures that were modeled on the Congressional
version have found significant constitutional de-
fects, citing the Supreme Court's decision in Roe v.
Wade. “The law is unconstitutionally vague and
unduly burdensome on a woman’s constitutional
right to an abortion,” explained Federal District
Judge Robert Pratt when he enjoined an identically
worded Iowa statute from going into effect two
months ago. .

Mr. Clinton was right to veto this crude attempt
to narrow every woman's access to safe and legal
abortions. Senators who care about preserving that
access will vote to sustain the veto.

September 18, 19983



