


BILLING CODE: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office of Public Health and Science 

Provision of Abortion-Related Services in Family Planning Services Projects 

AGENCY: Office of Population Affairs, OPHS, DHHS. 

ACTION: Notice. 

SUMMARY: This notice informs the public of the policies and interpretations relating to the 

statutory requirement that no funds appropriated under Title X of the Public Health Service Act 

be used in programs in which abortion is a method of family plarming. 

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population 

Affairs, (301)594-4001. 

SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and 

Human Services published in the Federal Register a notice of proposed rulemaking that proposed 

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the 

program requirements applicable to grantees under section 1001 of the Public Health Service 

(PHS) Act, 42 U.S.C. 300, et sea. The notice of proposed rulemaking proposed to revise that 

subpart by readopting the program regulations as they existed prior to February 2,1988. This 

action would have the effect of revoking the regulations published on February 2,1988, 

commonly known as the "Gag Rule," which set forth standards for the compliance by such 

grantees with section 1008 of that Act, 42 U.S.C. 300a-6. 
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The February 5,1993 notice of proposed rulemaking also proposed to reinstitute the pre-

1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As 

explained in the notice of proposed rulemaking, those policies and interpretations derived from 

previous opinions of the Department concerning section 1008. To promote more usefiil public 

comment in the rulemaking process, the Department subsequently made available a more 

detailed summary of the policies and interpretations and reopened the public comment period. 

58 FR 34042 (June 23,1993). 

A number of public comments on the prior policies and interpretations were obtained 

during the reopened comment period, and the public comments received during both comment 

periods were generally focused on the prior policies and interpretations rather than on the 

proposed regulatory language. The Department has modified its prior interpretations in several 

particulars based in part on the public comment received. These modifications, and the grounds 

therefor, are described in the preamble to the final rules published on this date in the rules section 

of the Federal Register. The policies and interpretations, as so modified, are set out in the 

summary statement below. The summary below is also reorganized from the summary statement 

made available for public comment, for purposes of clarification. 

Accordingly, to provide guidance to grantees in order to promote uniform administration 

of the program and facilitate grantee compliance with the policies and interpretations that are 

being reinstituted in conjunction with the final regulations adopted on this date, provided below 

is a summary of the program policies and interpretations that relate to section 1008 of the PHS 

Act. 



Program Policies Regarding the Title X National Familv Planning Program and the 
Section 1008 Abortion Prohibition 

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: "None of the funds 

appropriated under this title shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance of abortion by a Title X project, 

but also to the conduct of certain abortion-related activities by the project. However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Title X project. This statement summarizes the Department policies and interpretations in 

existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following the rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Title X programs from engaging 

in activities which promote or encourage abortion as a method of family planning. However, 

section 1008 does not prohibit the funding under Title X of activities which have only a 

possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whether the immediate effect of the activity in question is to promote or encourage 

the use of abortion as a method of family planning. If the immediate effect of the activity in 

question is essentially neutral, then it is not prohibited by the statute. Thus, a Title X project 

may not provide services that directly facilitate the use of abortion as a method of family 

planning, such as providing transportation for an abortion, explaining and obtaining signed 

abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 
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advocating abortion within Title X program activities, or failing to preserve sufficient separation 

between Title X program activities and abortion-related activities. 

2. Abortion counseling and referral. According to the 1981 Title X Guidelines: 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information on 
options for the management of an unintended pregnancy are to be 
given non-directive counseling on the following alternative courses 
of action, and referral upon request: 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

There are limitations on what abortion counseling and referral is permissible under the 

statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although the project may provide patients with complete 

factual information about all medical options and the accompanying risks and benefits; (b) a 

Title X project may provide a referral for abortion. A referral may include providing a patient 

with the name, address, telephone number, and other relevant factual information (such as 

whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

may not take further affirmative action (such as negotiating a fee reduction, making an 

appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

referral to another provider who might perform an abortion is medically indicated because of the 

patient's condition or the condition of the fetus (such as where the woman's life would be 

endangered), such a referral by a Title X project is not prohibited by section 1008 and is required 

by 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 
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3. Advocacv activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producing and/or showing films that encourage or promote a favorable 

attitude toward abortion as a method of family planning.. Films that present only neutral, factual 

information about abortion are permissible. A Title X project may be a dues paying participant 

in a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useflil to the Title 

X project). A Title X project may also discuss abortion as a backup method of family planning 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X 

project activities. Where a grantee conducts abortion activities that are not part of the Title X 

project and would not be permissible if they were, the grantee must ensure that the Title X-

supported project is separate and distinguishable frorh those other activities. What must be 

looked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

The Title X project is the set of activities the grantee agreed to perform in the relevant 

grant documents as a condition of receiving Title X funds. A grant applicant may include both 

project and nonproject activities in its grant application, and, so long as these are properly 

distinguished from each other and prohibited activities are not reflected in the amount of the total 

approved .^dget, no problem is created. Separation of Title X from abortion activities does not 



require separate grantees or even a separate health facility, but separate bookkeeping entries 

alone will not satisfy the spirit of the law. Mere technical allocation of fimds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 1008. 

Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

between the Title X supported activities and non-Title X abortion-related activities: (a) a 

common waiting room is permissible, as long as the costs are property pro-rated; (b) common 

staff is permissible, so long as salaries areproperiy allocated and all abortion related activities of 

the staff members are performed in a program which is entirely separate from the Title X project; 

a hospital offering abortions for family planning purposes and also housing a Title X project is 

permissible, as long as the abortion activities are sufficiently separate from the Title X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 

permissible, so long as costs are properly allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Title X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated: / V i n / - / 

Denese O. Shervington 
Deputy Assistant Secretary for Population Affairs 



BILLING CODE: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office of Public Health and Science 

Provision of Abortion-Related Services in Family Planning Services Projects 

AGENCY: Office of Population Affairs, OPHS, DHHS. 

ACTION: Notice. ^ • 

SUMMARY: This notice informs the public of the policies and interpretations relating to the 

statutory requirement that no funds appropriated under Title X of the Public Health Service Act 

be used in programs in which abortion is a method of family planning. 

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population 

Affairs, (301) 594-4001. 

SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and 
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to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the 

program requirements applicable to grantees under section 1001 of the Public Health Service 

(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that 

subpart by readopting the program regulations as they existed prior to February 2, 1988. This 

action would have the effect of revoking the regulations published on February 2, 1988, 

commonly known as the "Gag Rule," which set forth standards for the compliance by such 

grantees with section 1008 of that Act, 42 U.S.C. 300a-6. 



The February 5, 1993 notice of proposed rulemaking also proposed to reinstitute the pre-

1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As 

explained in the notice of proposed rulemaking, those policies and interpretations derived from 

previous opinions of the Department concerning section 1008. To promote more useful public 

comment in the rulemaking process, the Department subsequently made available a more 

detailed summary of the policies and interpretations and reopened the public comment period. 

58 FR 34042 (June 23, 1993). 

A number of public comments on the prior policies and interpretations were obtained 

during the reopened comment period, and the public comments received during both comment 

periods were generally focused on the prior policies and interpretations rather than on the 

proposed regulatory language. The Department has modified its prior interpretations in several 

particulars based in part on the public comment received. These modifications, and the grounds 

therefor, are described in the preamble to the final rules published on this date in the rules section 

of the Federal Register. The policies and interpretations, as so modified, are set out in the 

summary statement below. The summary below is also reorganized from the summary statement 

made available for public comment, for purposes of clarification. 

Accordingly, to provide guidance to grantees in order to promote uniform administration 

of the program and facilitate grantee compliance with the policies and interpretations that are 

being reinstituted in conjunction with the final regulations adopted on this date, provided below 

is a summary of the program policies and interpretations that relate to section 1008 of the PHS 

Act. 
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Program Policies Regarding the Title X National Familv Planning Program and the 

Section 1008 Abortion Prohibition 

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: "None of the funds 

appropriated under this title shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance of abortion by a Title X project, 

but also to the conduct of certain abortion-related activities by the project. However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Title X project. This statement summarizes the Department policies and interpretations in 

existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following the rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Title X programs from engaging 

in activities which promote or encourage abortion as a method of family planning. However, 

section 1008 does not prohibit the funding under Title X of activities which have only a 

possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whether the immediate effect of the activity in question is to promote or encourage 

the use of abortion as a method of family planning. If the immediate effect of the activity in 

question is essentially neutral, then it is not prohibited by the statute. Thus, a Title X project 

may not provide services that directly facilitate the use of abortion as a method of family 

planning, such as providing transportation for an abortion, explaining and obtaining signed 

abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 



advocating abortion within Title X program activities, or failing to preserve sufficient separation 

between Title X program activities and abortion-related activities. 

2. Abortion counseling and referral. According to the 1981 Title X Guidelines: 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information on 
options for the management of an unintended pregnancy are to be 
given non-directive counseling on the following alternative courses 
of action, and referral<Upon request: 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
0 Pregnancy termination. 

There are limitations on what abortion counseling and referral is permissible under the 

statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although the project may provide patients with complete 

factual information about all medical options and the accompanying risks and benefits; (b) a 

Title X project may provide a referral for abortion. A referral may include providing a patient 

with the name, address, telephone number, and other relevant factual information (such as 

whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

may not take further affirmative action (such as negotiating a fee reduction, making an 

appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

referral to another provider who might perform an abortion is medically indicated because of the 

patient's condhion or the condition of the fetus (such as where the woman's life would be 

endangered), such a referral by a Title X project is not prohibited by section 1008 and is required 

by 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 



3. Advocacv activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producing and/or showing films that encourage or promote a favorable 

attitude toward abortion as a method of family planning. Films that present only neutral, factual 

information about abortion are permissiblê ., A Title X project may be a dues paying participant 

in a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useful to the Title 

X project). A Title X project may also discuss abortion as a backup method of family planning 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X 

project activities. Where a grantee conducts abortion activities that are not part of the Title X 

project and would not be permissible if they were, the grantee must ensure that the Title X-

supported project is separate and distinguishable frorn those other activities. What must be 

looked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

The Title X project is the set of activities the grantee agreed to perform in the relevant 

grant documents as a condition of receiving Title X funds. A grant applicant may include both 

project and nonproject activities in its grant application, and, so long as these are properly 

distinguished from each other and prohibited activities are not reflected in the amount of the total 

approved budget, no problem is created. Separation of Title X from abortion activities does not 



require sepzirate grantees or even a separate health facility, but separate bookkeeping entries 

alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 1008. . 

Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

between the Title X supported activities and non-Title X abortion-related activities: (a) a 

common waiting room is permissible, as long as the costs are properly pro-rated; (b) common 

staff is permissible, so long as salaries are properly allocated and all abortion related activities of 

the staff members are performed in a program which is entirely separate from the Title X project; 

a hospital offering abortions for family planning purposes and also housing a Title X project is 

permissible, as long as the abortion activities are sufficiently separate from the Title X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 

permissible, so long as costs are properly allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Title X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated: (Wcnr ^o-^ / Cj<f<l 

Denese O. Shervington 
Deputy Assistant Secretary for Population Affairs 
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BILLING CODE: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office of Public Health and Science 

Provision of Abortion-Related Services in Family Planning Services Projects 

AGENCY: Office of Population Affairs, OPHS, DHHS. 

ACTION: Notice. 

SUMMARY: This notice informs the public of the policies and interpretations relating to the 

statutory requirement that no funds appropriated under Title X of the Public Health Service Act 

be used in programs in which abortion is a method of family planning. 

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population 

Affairs, (301)594-4001. 

SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and 

Human Services published in the Federal Register a notice of proposed rulemaking that proposed 

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Pan 59 sets forth the 

program requirements applicable to grantees under section 1001 of the Public Health Service 

(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that 

subpart by readopting the program regulations as they existed prior to February 2, 1988. This 

action would have the effect of revoking the regulations published on February 2, 1988, 

commonly known as the "Gag Rule," which set forth standards for the compliance by such 

grantees with section 1008 of that Act, 42 U.S.C. 300a-6. 
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The February 5, 1993 notice of proposed rulemaking also proposed to reinstitute the pre-

1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As 

explained in the notice of proposed rulemaking, those policies and interpretations derived from 

previous opinions of the Department concerning section 1008. To promote more useful public 

comment in the rulemaking process, the Department subsequently made available a more 

detailed summary of the policies and interpretations and reopened the public comment period. 

58 FR 34042 (June 23, 1993). 

A number of public comments on the prior policies and interpretations were obtained 

during the reopened comment period, and the public comments received during both comment 

periods were generally focused on the prior policies and interpretations rather than on the 

proposed regulatory language. The Department has modified its prior interpretations in several 

particulars based in part on the public comment received. These modifications, and the grounds 

therefor, are described in the preamble to the final rules published on this date in the rules section 

of the Federal Register. The policies and interpretations, as so modified, are set out in the 

summary statement below. The summary below is also reorganized from the summary statement 

made available for public comment, for purposes of clarification. 

Accordingly, to provide guidance to grantees in order to promote uniform administration 

of the program and facilitate grantee compliance with the policies and interpretations that are 

being reinstituted in conjunction with the final regulations adopted on this date, provided below 

is a summary of the program policies and interpretations that relate to section 1008 of the PHS 

Act. 
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Program Policies Regarding the Title X National Family Plaiminp Program and the 

Section 1008 Abortion Prohibition 

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: "None of the funds 

appropriated under this title shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance of abortion by a Title X project, 

but also to the conduct of certain abortion-related activities by the project. However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Title X project. This statement summarizes the Department policies and interpretations in 

existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following the rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Title X programs from engaging 

in activities which promote or encourage abortion as a method of family planning. However, 

section 1008 does not prohibit the funding xmder Title X of activities which have only a 

jjossibility of encouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whether the immediate effect of the activity in question is to promote or encourage 

the use of abortion as a method of family planning. If the immediate effect of the activity in 

question is essentially neutral, then it is not prohibited by the statute. Thus, a Title X project 

may not provide services that directly facilitate the use of abortion as a method of family 

--planning, such as providing transportation for an abortion, explainbg and obtaining signed 

âbortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 
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îdvocating abortion within Titie X program activities, or failing to preserve sufficient separation 

"between Title X program activities and abortion-related activities. 

2. Abortion counseling and referral. According to the 1981 Title X Guidelines: 

Pregnant women should be offered infonnation and counseling 
regarding their pregnancies. Those requesting information on 
options for the management of an unintended pregnancy are to be 
given non-directive counseling on the follovving alternative courses 
of action, and referral upon request: 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

There are limitations on what abortion counseling and referral is pennissible under the 

statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although the project may provide patients with complete 

factual information about all medical options and the accompanying risks and benefits;̂  (b) a 

••Title X project may provide a referral for abortion. A referral may include providing a patient 

;.with the name, address, telephone number, and other relevant factual information (such as 

whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

may not take further affirmative action (such as negotiating a fee reduction, making an 

appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

referral to another provider who might perform an abortion is medically indicated because of the 

^ patient's condition or the condition of the fetus (such as where the woman's life would be 

êndangered), such a referral by a Titie X project is not prohibited by section 1008 and is required 

\>y 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 
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3. Advocacv activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producing and/or showing films that encourage or promote a favorable 

attitude toward abortion as a method of family planning.. Films that present only neutral, factual 

—information about abortion are permissible. A Title X project may be a dues paying participant 

•««n a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useful to the Title 

X project). A Title X project may also discuss abortion as a backup method of family plarming 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Titie X abortion activities must be separate and distinct from Title X 

project activities. Where a grantee conducts abortion activities that are not part of the Titie X 

project and would not be permissible if they were, the grantee must ensure that the Titie X-

supported project is separate and distinguishable from those other activities. What must be 

looked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

The Titie X project is the set of activities the grantee agreed to perform in the relevant 

' grant documents as a condition of receiving Title X funds. A grant applicant may include both 

project and nonproject activities in its grant application, and, so long as these are properly 

"distinguished from each other and prohibited activities are not reflected in the amount of the total 

approved feudget, no problem is created. Separation of Title X from abortion activities does not 
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require separate grantees or even a separate health facility, but separate bookkeeping entries 

alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 1008. 

' Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

between the Title X supported activities and non-Title X abortion-related activities: (a) a 

common waiting room is permissible, as long as the costs are properly pro-rated; (b) common 

staff is permissible, so long as salaries are properly allocated and all abortion related activities of 

the staff members are performed in a program which is entirely separate from the Title X project; 

a hospital offering abortions for family planning purposes and also housing a Title X project is 

permissible, as long as the abortion activities are sufficiently separate from the Titie X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 

permissible, so long as costs are properly allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Title X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated; A/inr" ji^^ / '^ff 

Denese O. Shervington ^ 
Deputy Assistant Secretary for Population Affairs 

V 
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ATTACHHENT B 

PART 59-QRANT8 FOU FAMILV 
PLANNING SERVICES 

Subpart A—Prejasl QranM rar Family 
Plinning 8«nrtc*l 
S«c 
5B.1 To wliAt pragrami da that (eguiotlou 

4p'ply? 
SBJ OaODltiiiiii. 
fi9.3 Who la ill̂ bla la apply for a family 

planning nrvlcBi griuiiT 
BS.4 How doei ana apply for • family 

plannifig aarvleat grtnlt 
Se3 Wb«tre4ulMiB«iUiniiatb«mBtbya 

family' planning pra|a«tf 
ea.s VthaX prooadum apply lo •••un iha 

tuUabUiiy of InfomaUgBai and 
•ducational malcrtalT 

ta.7 . What oilaria will thaOapaitiiiant of 
Haalih and Hiimaa Servioai (HHS} lua to 
Secida Which CunUy planning aarvieet 
prajMti to toBd and in what amounr? 

ce.8 HDW ia a gianl awardadf 
aas ForwhatpuipoieiiBBygriot&uidibe 

naadr' 
BOLIO IWkat other HHB ragnlatlou apply (o 

crvnti undar thla lubpaitf 
B8.n ConAdantlalliy. 
fia.u bivaotiani or dUcovatlei. 
as-U AddJtlaaiil cDBditiiBit. 

Aolhority: Tha pravUlani of this Subpart A 
ai* Itaaed wider i«& B(o], M Stat IStf, «2 
U.S.C. «)0a4: MC. fl{e), M Stat IMÔ  42 Ufi.C. 
aoa 

Sulipart A—ProJ«et GranU for FamHy 
ninnlns 8«nrl6M 

TO what prbflrama do lhaaa 
r«SuMlaAa apptyf 

' Tlie rafful.atlona of thla lubpaH ara 
applldifais to the award of granta under 
aactlon 1001 of tha PubUc Health Service 
Act (43 U^C. BOO] to aaeltt la the 
aitabliahment and operation of 
vt)luottry family planning projecta, 
Thflie pralecU thall conilat of tha 
cdueattonali coraprehenalve msdical, 
and locial sorviceB neceaiary to aid 
IndMdualB to determine freely Ihe 
number and spacing ortheir diildreH. 

\WA OeftnltMna. 
As used In thli iubpart: 
"Act" meana the Public Health 

Service Act. aa amended. 
"Family" neana a.aodal unit 

cnmpesed of one peraon. air two or mots 
persona living together, aa a houaehold. 

"Low Iqcomfl family" meant a famUy 
whoae total annual income doea not 
•xcaed 100 percent.of the moat recant 
Community Servicea^dminlalration 
Incoma Poverty GuldallnoB (45 CFR 
1000.2). "Low>lncoma family" also 
Includes members of families whose 
annual family income exceeds thla 
amount but who, as determined by the 

proiect clirector. are unable, for good 
reasons, to pay fbr family planning 
fiervlees. For example, unemancipated 
minors who wish to receive services on 
a confidential basis must be considered 
on Ihe basia of their own resources, 

"Nonprofit," aa applied to any private 
asency. iostitutlon, or organization, 
means that no part of the entity's net 
earnings benafit, or may lawfully 
benefit, any private shareholder or 
individusL 

"Secretary" means the Secretary of 
Health and Human Services and any 
other officer or employee of tha 
Department of Health and Human 
Services to whom the authority involved 
has been delagated 

"State" meana one of the 50 Statsa, 
tha Diatrlct of Columbia, Puerto Rioo. 
Guam, tlTa VUsla Islands, American 
Samoa. Northern Marianas, or the Trust 
Teititory of the Pacific Islands. 
im.3 WhotsaQslHete^pplyrarafaRrily 
planning MTVICM QranlT 

Any public or noaprofit private entity 
In a State may applŷ for a grant under 
thfa aubpart, 
IBM How doaa dna apply lor a family 
pttttnlng santfoea orantr 

(a} Appllcatlan fora grant under thia 
iUbpart ahaU be made on an authorized 
fonn. 

(h] Aq individual autheritad to act for 
(he appUcontand to assume on behalf of 
the applicant the obligations imposed by 
the terma and cendUiona of tha grant, 
(noluding the regulationa'Df thia aubpart. 
inuat aign the application. 

ic] Tha application ihal! contain̂ — 
Ij a deaoipdon. aatlsfBctory to tbe 

Secretary, of tha project and how it will 
peet the requirements of thia subpart; 

(2] a budget and luatlHcatian of^e 
amount of grapt funda requeated; 

(3} a descrlptloo of the standards and 
quallflcatiohs which will be required for 
all penonnel and fbr all'facilities to be 

. used by the project; and 
[A) auch other pertinent information aa 

the Secrelaiy moy require. 
IB9J What rwpilremanta muai b« mat by 
a farnlly plannlno projaetf 

(a] Bach project supported under thla 
part musn 

Ĵĵ Provide a broad range of 
sacceiitiftle and effective medically 
-approved family planning method 
(including naturalTamllyplanDihg 
methods) and services (including 
infertility services and services For 
adolescents]. If an organization offers 
only a single method of family planning, 
such as natural farelly planning, i( may 

participate aa pan of a projecrt as long as 
the entire project offers a broad range of 
family planning services. 

(2] Provide services without 
subjecting IndlvldtiaJs to any coercion to 
accept services or to employ or not to 
employ any particular methods of family 
ploooing Acceptance of secvlcaa must 
be solely an a volunlaty basis, and may 
not be mada a prerequiaite to eligibility 
for, or receipt of, any- othsf service. 
a8sistafl£e from or participation In any 
other program of the applicant* 

(3) Provide servicea ia a mdnDBT 
which protects the dignity of the 
ladivlduBil. 
^ Provide seniisas wUlwul regard tb 

leligioo, racâ  color, nadonal origin̂  
handicapping condition, age. aax. 
number of pregnandeo; or marital 
ttBtua. 

fS) Notproyldrabiirtioaa aa a method 
of family ploaaihigt 

(C) n<evl^ that priority B« tW 
provlakm of aervteea will ba gWsa to 
peraoaAfroai law-Inoaow faitLiltea. 

(7) I^ovlda that no-charge will he 
made for services provided to any 
peraon ffom a low-locomv family except 
to the extent that payment will b* made 
by a third party (Ineluding a 
Govemment agenqr} which is 
authortied to or ia under legahobligattos 
to pay thia oharga, 

'(gj Prttvidv that chaigM wUtbc mode 
for aBrrion ti>peraon» other than those 
from low-incoma famiUea in occotdaofa 
with a Bchedula of discounts be d on 
ability to pay, excapt that charges tb 
persona iram famtliaa whote annual 
Income ejtteada 2fi0 paicvnt of the levels 
set forth In tha iBoat recant Income 
Poverty CnideUnea [48 CFR 1060.2] will 
be mode in ecciardance with a schedule 
of fees dasl^ed to recaver the 
reasonabls cost of providing servicea. 

'SaollDfl ZDS arnib. 1.04-83 (tad•: "KKJ [l| 
elDotr or «Dplor«i of th* llnio-d Btalai, (l) ameer 
or BinplmmrBl mt Sata^ polUtnl nfadlvttlm el B 
aula, or apy a)har anftly, wbldi^dmlnltlini ac 
auparvltai Ihi •doilalitratlan ot any pracram 
lactivlna Fediral tlitandal itatatMn. ov-ts) ftam 
who'nealvaa. vadm any ^aram itaalWna ratftrit 
aHlitancK ompfiiMllairftiraantlc' -.vrhDCOMM 
t» andMMM (•> liima avy pann' la aadaigp tm 
abartion or itoUlsalloa praoadiLmby t)wuiuiir« 
luch panon lauh tlia toaa of,' or dtqualltlcatJon fiir 
tha wwlptof any bawalft o> •aarvtca umtar » 
prasriRkMealMaa««̂ fw-L»-..w<wt M^IMH » ^tll 
ba IUa4 IM MOW>lkaa>aLaBa«, lî iria<a*4 for M mora than ODI ytaf. ot both." 

(S) If a third party [Includlhg a 
Government agency] is authorized or 
legaHy obligated to pay for services. aU 
reasonable effortamual faa made to 
obtain the third-party payment without 
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application of aay diacouBtSL Wherâ tbt 
cost of services la to be reimbursed 
under tltlo'XZX or title XX of tfa»Social 
Security Act a written agreement with 
the tide XIX or title XX agenoy ia 
required. 

(lOKI) hovide that if an appliestfon 
relates to consolidatian of aervice areaa 
or health nraourrea or would otherwise 
affect the opervtions of local or regional 
entiUea, the appHoaal miiat document 
that these antitier h«ve been given, to 
the maximnm.feasible extent an 
opportunity to participate in the 
devriopment of the applieetloh. Local 
and tvglonal entltlea include exiating or 
potential aobgranteea which have 
praviously provided arpropoae h» 
providaTamlly planning aervleet to the 
af ea prê âed to be aerved by the 
appUoant. 

(11) hovlda an opportunity for 
maxlnnim partlcipatioaliy existing or 
potedtiBl BNGgranteea fai the ongoing 
policy dedafonmaking of the project 

(11} Provide for an Advtaory . 
Committee aaieqvlred by f S»,& 

(b) br addlttba >» the requiiemettta of 
•ubsectioD (afottlito acetioo. each 
ptojacl must meat aaoh of the following 
requirements unless the Secretary 
determines that the project has 
established good causa for Its amissioa 
Each project must: 

(1) mvlda for medical aanriuea 
related to family piannihg (inctudtng 
physician's eanawtaHon. examination 

Erestriptfon. and oonttaiuing suporvislan, 
iboratory couninatton. contraceptive 

auppllea) and neDesHaiy nfeml to otfaar 
medtcal fadAtlea when laedloaHy 
indicated, and provide for the effective 
usage of cQDtraoaptltfe davicea and 
precdees. 

(2) Provide fbr social services related 
lo family planning, Inaluding counsalingt 
referral lo and inm othor social and 
medical service agencies, end any 
ancillary aorvlceB which may be 
neocssaiy to facilitate clinic attendance. 

[3] Pravida for infarmBtlona] and 
educationaKprograms designed to U] 
achieve community understanding of the 
objecdVes of the program, (Iif Inform the 
community of the availability of 
services, î nd (ill) promote continued 
participation. La tha project by persona to 
whont famllji planning servius nay be 
beaeQcIoL 

(4) Provide for arlantatlon and 
InswiCB training for all project 
persoimel. 

(5) Provide servicaa without the 
Impoaitlbn'of any durational'ieoldency 
requirement or requirement that the 
pa tient be referred, by a phystdatv. 

(9) Provide thai family planning 
medical sexvlcas willbe patfoimed 
under the dltectkm of a physician, with 
speciaf training or experience ia family 
planning 

(7) Provide diat all aervices purehaaed 
for project partlcfpanta will be 
authorized by the project director or hfa 
designee on the project staff. 

(8) Provide for coordination and use of 
referral drrangnments with othor 
providers of health care aervicea, local 
health jind welfare departments, 
hospitals, voluntary agencies, and 
health aervices projects supported by 
other Fadecal pcogruns, 

(9) Provide that if family planning 
servicea axs provided by coatEacTor 
other similar anangemeats with actual 
pltoviders ef aervices, servicaa will be 
provided in accordance with a plan 
which establlshee ratee and m êthadaoF 
payment for medica] care. These 
payments must be made under 
agreements with a schedule of rates and 
payment procedure! m'alntalned by.the 
grant.ee. The grantee must bê jrepared 
to substantiate that these rates are 
reasonable and aecessoEy. 

(10] Provide, to tha maximum feaaible 
extent an opportunity for participation 
in the development implementatiop. 
and evaluattank of the project by persona 
broadly lepieaantative of all aigiiUlcBnl 
elementa of the popidation to ba lanred, 
and by ot)ierB in dia conunuaity 
knowLsdgeable about the eommunity'a 
needa for family planning seivtcea.. 

1194' Whatpreeadurcaapprylaaaaure 
tha aultablllly of tntonnatlofial end 
educational material̂  

(a) A grant under thia aectton may be 
made only upon asiaraneea satlsfBctory 
to the Secretary that the project shall 
pravida for the. review and approval of 
lafbimatloDBl out edticaUooal oiaterlala 
developed or made available under tbe 
project by an Advisory Conunittee prior 
to their dlatributloa toaasute that the 
materials era aullablefor tbe papulation 
or community to which they are to be 
made available and the purpoaea of title 
X of thia Act The proje<̂ t shall nol 
disseminata any auch aaterlola which 
are not approved by tha Advlaoiy 
Committee. 

(b) The Advisory ComminefttefeiRd 
to In subsection (a) of this aeodon shall 
be est^Ushed aa foUowa:. 
. (1) S/*ej Tha Committee shalT consist 
of no fewer than five but net more than 
nine memberŝ  except that thia proviaion 

may be waiwdby the Secretary for 
good cansB ahovra. 

(2) CarttpastSon. TTte Committee ahall 
include individual* broadly 
representative (in termr of demographic 
factors such aa raca, coloc national 
origia.̂  handicapped condition, sex. and 
age] of poputaUon or communiQ; for 
which the mateiids are liitsadad. 

t^VflUBct^ In reviewing matedala, 
tbe Advisory Conunittae ahall: 

(I).Consider the educational and 
cultural backgrounds of individuals to 
whom tbe matarials are addressed: 

(U) Consider the standards of the 
population or community to be served 
with respect to such materials; 

(ill] Review the content of the material 
to assure that tha ihfotmetion is 
factually correct 

(iv] Determine whether the material Is 
suitable for the population or community 
to which It la to be made available; and 

(v] Establish a written record of its 
detemlnations. 

|Sfl.7 What oritaila wilt Heaiihsnd Human 
Servleao usa tĉ  decide whlĉ  family 
planning aarvleee pro|ecta to fund and In 
whatamounrr 

(a] Wtthio the limits of funds 
available for these purposes, the 
Secretety may award grants for the ^ 
establishment and operation of those 
projects which will in the Departmsnt's 
judgment best promote the purposes of 
section 1001 of the Act toeing into 
accounb 

(1) The number of patients and. in 
particular, the number of low-Income 
patients to be served; 

(2) Tlu extent to which family 
ptaiming services are needed locally; 

(3) The relative need of the applicant; 
(4) The capacity of die eppUcont to 

make rapid and effective uae of the 
Pedaralasslstance; 

(5) The adequacy of the applicant's 
facilitiea and ataff; 

(S) The relative availability of non-
FederaJ resources within the commimity 
to be served and the degree to which 
those resourtes are committed to the 
project) and 

(7) The degree to which die project 
plan adequately provides for the 
requirements set forth In these 
regulations. 

(b) The Secrstary shall determine the 
amount of any award bzUhe basis of his 
Batlmate of the sum necessary for, the 
performance of the projeet^o grant 
may be inade for less than 90 paicaot of 
the project's eosu, as so estimated, ^ 
unless the grant is to be made for a ^ 
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project which waa aupported. under 
section 1001. for leaa than 00 percent of 
ita coste la flaeal year 1B7B. In diat caae. 
the grant ehall not be for laaa dun tha 
percentage of ooata covered by tha groat 
in fiscal ytativn. 

(c) So grant may be mada for an 
amount equal to 100 percent of Ihe 
project's estimated coaia. 
fsa.1 HewieagrentawaHetf? 

(a) Tie hbtice of grant award apeclBas 
' how long HHS intends to support die 
project without reoulring tbe project to 
recompete for fonat- Ihis period, called 
die project period will usually be for 3 
to 5 years. 

(b) CeBerally die grant will initially be 
for 1 year and subsequent continuation 
awards will also be for 1 year atatima. 
A grantee must submit â aeparate 
application to have tha support 
contiDued for each subsequent year. 
Decisions ragardiog oontiauation 
awards and the fimding level of such 
awards will be made after consideration 
of auch fastora aa the graotea'aprogreas 
and matiagemant practices, and the 
availability of fusda. In all coaea, 
continuation awards reoulre a 
detarmination by HHS that nutlnued 
funding la in die best interest of die 
Government 

(c) Ndithor die approval of any 
application nor the award ot any grant 
commits or obligetes die United SUtee 
In any way to make any addltionaL 
aupplementaL continuation, or odter 
award widi reepect to any approved 
epplleation or portion of en approved 
application. 
| » A For what ptvpoae may granllwHia 
bauaadT 

Any funds granted under thla subpart 
shall be expended solely for the purpose 
for which.the funds were granted In 
accordance with the approved 
appUoaUon and budget tha regtdationa 
of thla aubpart tha tenia and.oonditiana 
of dia award, and die applicable coat 
principles prescribed In Subpart Q of 4S 
CFR Port 74. 
IM.10 WNrt Other HHS regutationa apply 
ta grenta under Itila oubpartT 

Attention la drawn to die following 
HHS Department<wida remledona 
which apply to pant* under thia 
aubpart 'These uiclUdr.. 
42 CFR Part BO—PM8 lafonnal Grant 

Appeals Roecdure 
4S CFR Part lO-̂ epertment Grant 

Appeals nroceaa 
4fi (SPR Part 10—Limltatiao on Payt&Data 

or Reimbursementa for Drugs 
4B CFR Part 74<-AdBilnlatration of 

Grants 

45 CPR Part BO—Nendlacrimination 
Under Praf̂ ema Receiving Federal 
Aaaiatanoe Through tbe Oepariment of 
Health and Human Servicea' 
ImplemantaUon of Tide VI of die Qvil 
Rlj^tiAetafin4 

46 CfR Part Bl-rPracdee and 
ftooedurea for Heatiogi Under Part 80 

4S CPR Part a4-̂ ondiBaimination on 
the Bosla of Handicap la Ptegraraa 
and Acttvltiaa Receiving or Benafitlag 
firam FederaJ Financial Aaalatanca. 

45 CFR Part 90—Nondlsoilmlnatian on 
die Btaia of A^ bi'AogramB or 
Activities Receiving Federal Financial 
Aaaistanoa. 

42 CFR Part 122, Subpart E—Healtii 
SystemAgency Reviews of Certain 
Proposed UaeB of Federal Health 
Fund& 

iSO^II cenfldantiaiHy. ' 
All information as to peraonal facta 

and oirtmrnatancei obtained by the 
project ataff abont individuals receiving 
servicaa must be held confidential and 
must not be diacloaed without the 
Indlvldual'a oonseot'axcept as may ba 
nacesBory to provide servleea to the 
patient or aa retired by law, widi 
appropriate safeguards for 

• confidentiality. Otherwise, Informadon 
may be disclosed only In summaiy, 
BtatlaUcaL or other form wbiob doea not 
Identify puticuler indivtduaia. 

S 80.12 - mveniiQRe or dleeav«rle« 
(a) A project grant award la aubjoct to 

the tegulatieaa of HHS as set forth In 4S 
CFR Farts 6 and a, as amended. These 
regulations shall apjply to any activity of 
the project for which grant lunda are 
naed. whedier die activity ia part ot an 
approved project or ia an linexpeoted 
tvproduct of that project 

(0) The ̂ antee and tha Secretary 
ahall taka appropriate maaaurea to 
assure that no eontrocts, assigsmentB, or 
other atrangementa Ineoiulatant with 
tha grant eUlgatlan are oontlattad or 
entered into and that all panonael 
Involved in the grent activity are aWai* 
of and comply with auch obligationa. 

im.12 AddRlenal eondlHena. 
The Secretary may, widi reaped to 

any grant Impose addiUonel condidona 
prior to or at the time of any award, 
when In the Deportmantfs jud^ent 
dieae eondltiona are oecesaary to aBsiire 
or protaot advancement of the approved 
prognnt the Intereats of public health, 
or tne proper uae of grant funds. 
(TR Dea.,i»4«nt mad e-»4a s>4i aai 

10 
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"̂"-̂ ^ Memorandum 
Date 

JUN 24 1993 
I 

Acting Deputy Assistant Secretary for Population Affairs 

Federal Register Notice Informing the Public of the Pre-1988 
Subject T i t l e X Abortion Policies and Extending the Public Comment 

Period for 45 days — /ICTION 

To Regional Health Administrators 
Regions I-X 

Attached i c a copy of a recent Federal Register notice that s 

(1) Informs the public of the a v a i l a b i l i t y of a statement 
of the pre-1988 abortion policies governing the T i t l e X 
family planning projects, and 

(2) Reopens for an additional 45 days the comment period 
established under the February 5, 1993 notices that 
suspended the "gag rule" ^nd proposed to return the 
T i t l e Z program to standards that were operative prior 
to 1988. 

The i n i t i a l comment period closed on April 6 j however, in 
response to requests from the public for further information on 
the prior policies and to obtain helpful public comment, we have 
chosen, to extend the comment period. 

Also, as the notice states, attached i s a copy of the pre-1988 
abortion policy summary statement which you aape to make available 
at the regional office for public Inspection and copying during 
normal business hours. A copy w i l l also be available at central 
office. A copy of the policy statement may be provided to 
persons requesting such a copy either at the time of on-site 
inspection or by telephone request. Written coanments received by 
the Departanent i n response to the February 5, 1993, Federal 
Register notice and comments received under this extension w i l l 
continue to be available for public inspection during normal 
business hours at central office. 

I f you have any questions or require more information, please 
c a l l me. 

ftrry Bennett 

Attachments (2) 
(1) JUne I f l , 1993 Federal Register Notice 
(2) DHHS Policies Regarding the T i t l e X National Family Planning 

Program and the Section 1008 Abortion Prohibition 

O 
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pop/iT-tjnent of Health and Human Service^ 
Policies regarding l:he Tit l e X National Family Planning Proarapi 

ay>d the . Section 1008 Abortion Prohibition 

Section 1008 of the T i t l e X statute states; "None of the funds 

appropriated under this t i t l e shall be used in programs i^ere 

abortion i s a metJiod of family planning." i t has been the 

position of the Department since 1971 that this prohibition 

applies not only to the performance of abortion by a T i t l e X 

project, but also to the conduct of certain .abortion-related . 

acti v i t i e s by the project. On the other hand, i t has also been 

tha Department's position that the prohibition does not apply to 

a l l the a c t i v i t i e s of a T i t l e X grantee, but only to those within 

the T i t l e X project. This statement sets out more specifically 

the Department policy in existence prior to the imposition of the 

1988 "Gag Rule" with regard to implementation of S1008. 

12/13 

In general, the Department views $1008 as prohibiting T i t l e X 

programs from engaging in activities v ^ch promote or encourage 

abortion as a method of family planning. ' 

o However, S1008 does not prohibit the ftuiding under 

T i t l e X of ac t i v i t i e s which have only a possibility of 

encouraging or promoting abortion; rather, a more 

direct nexus i s required. 

The general test i s whether tOie immediate effect of the 

act i v i t y in question i s to promote or encourage the use 

1 

o 
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of abortion as.a method of family planning. If the 

immediate effect of the activity in question LB 

essentially neutral, then i t does not f a l l afoul of 

S1008. 

Thus, i t has been held that a Title X project may not provide 

services that directly facilitate the use of abortion as a method 

of family planning. Actions prohibited in a Title X project 

include providing transportation for an abortion, explaining and 

obtaining signed abortion consent forms from clients Interested 

in abortions, negotiating a reduction in fees for on abortion, 

scheduling or arranging for the performance of an abortion, 

promoting or advocating abortion wltlfin Title X program 

activities, or falling to preserve sufficient separation between 

Title X program activities and abortion-related activities. 

.^ortijOn Cbunseling and Referral 

Although the Depazrtment in 1988 acted to prohibit options 

counseling and referral in Title X projects, the Department has 

since returned to the standards of the 1981 Title X Guidelines, 

which state: 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information 
on options for the management of an unintended pregnancy are 
to be given non-direictlve counseling on the following 
alternative courses of action, and referral upon requestt 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pre'gnancy termination. 

O 
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Limitationg on Abortion Counseling and Referral 

o A Title X project may not provide pregnancy counseling 

which promotes abortion or encourages persons to obtain 

abortion. 

o However, the project may advise patients of a l l medical 

options and the accompanying risks. 

o A Title X project may, consistent with $1008, provide a 

•mere referral" for abortion. "Mere referral" means 

providing a patient with the name, address, and/or 

- telephone number of an abortion provider, without 

further affirmative action ,to secure the services. 

o However, where a referral to another provider %^o might 

perform an abortion i s medically indicated because of 

the patient's condition o:r the condition of the fetus 

(such as where the woman's l i f e would be endangered), 

such a referral by a Title X project I s not prohibited 

by $1008 and Is required by 42 CFR 59.5(b)(1). The 

"mere referral' limitation does not apply in cases in 

which a referral i s required by medical indications. 

O 
O 

^1 
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Âdvocacy Activities 

o A Title X project may not promote or,encourage the use 

of abortion as a method of family planning through 

advocacy activities such as: 

providing speakers to debate In opposition to 

anti-abortion speakers, 

bringing legal action to liberalize statutes 

relating to abortion, or 
« 

producing and/or showing films that tend to 

encourage or promote a favorable attitude toward 

abortion as a method of family planning. 

o However, a Title X project may be a dues-paying 

participant in a national abortion advocacy 

organization, so long as there are other legitimate 

• program-related reasons for the affiliation (such as 

access to certain information or data useful to the 

Title X project). 

o A Title X project may also discuss abortion as a backup 

method of family planning in a discusfiion of relative 

risks of various methods of contraception. 

O 



MflR-24-2000 17:06 OMB DEP DIR MGMT 202 395 6974 P.16/18 

It should be noted that the advocacy limitations described here 

refer to the Title X project, and not to non-project activities 

supported by the Title X gremtee. 

Separation 

Non-Title X abortion activities must be separate and distinct 

from Title X project activities. 

o Where a grantee-coxiducts abortion activities that are 

not part of the Title X project and would not be 

permissible i f they wexre, the grantee must ensure that 

the Title X-supported project i s separate and 

distinguishable from those,other activities. 

o The Title X project I s the set of activities the 

grantee agreed to perform In the relevant grant 

documents as a condition of receiving Title X funds. 

o A grant applicant may Include both project and non-

project aotivities in i t s grant application, and, so 

long as these are properly distinguished from each 

other and prohibited activities are not reflected in 

the amount of the total approved budget, no compliance 

problem is created. 

5̂1 
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o Separation of Title X from abortion activities does not 

• require separate grantees or even a separate health 

facility, but separate bookkeeping entries alone will 

not satisfy the spirit of the law. Here technical 

allocation of funds, attributing Federal dollars to 

non-abortion activities, i s not a legally supportable 

avoidance of $1008. 

o A common waiting room has likewise been held to be 

permissible, -as long as the costs are properly pro­

rated and no impemissible materials are present. 

o Similarly, common staff i s .permissible, so long as 

salaries are properly allocated and a l l abortion-

related activities of the staff members are performed 

in a program which i s entirely separate from the Title 

X project. 

o A hospital offering abortions for family planning 

purposes and also housing a Title x project i s 

pernlssible, as long as the abortion activities are 

sufficiently separate from the Title X project. 

o Maintenance of a single f i l e system for abortion and 

family planning patients i s permissible, so long as 

costs are properly allocated. 

O 

5i> 
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o What must be looked at is whether the abortion element 

i n a program of family planning services bulks so large 

and i s so intimately related to a l l aspects of the 

program as to make i t d i f f i c u l t or impossible to 

separate the e l i g i b l e and non~eligible items of coat. 

o Whether a violation of $1008 has occurred i s determined 

by whether the prohibited a c t i v i t y i s part of the 
l e — 

funded project, not by whether i t has been paid for by 

Federal or non-Federal funds. 

cry Bennett 
Acting Deputy Assistant Secretary 

for Population Affairs 

o , -
o 

TOTflL P.18 
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DRAFT 
handicapgmg condition, ^e, sex, number of pregnancies, or mantal status. 

^ f 7 
(5) Not providelor promote or encourage abortion as a method offamily planning. A 

project must: 

(i) Offer pregnant women the opportunity to he provided information and counseling 

regarding: 

(A) Prenatal care and delivery: 

(B) Infant care, foster care, or adoption; and 

(C) Pregnancy lermination. 

If requested to provide such information and counseling, provide neutral, factual information 

and nondirective counseling, and appropriate referral on request, on each of the options, except 

for any options that the pregnant -woman indicates that she does not wish to receive information 

and counseling about. 

(ii) Ensure that project fimds are not usedfor, and project activities are separate and 

distinct from, any non-title Xactiviiies ofthe grantee that provide or promote or encourage 

abortion as method of famify planning. 

(6) Provide that priority in the provision services will be given to persons from 

low-income families. 

(7) Provide that no charge will be made for services provided to any persons from a 

low-income family except to the extent that payment will be made by a third party (including a 

government agency) which is auAorized to or is imder legal obligation to pay this charge, 

(8) Provide that charges vwll be made for services to persons other than those from 

low-income families in accordance with a schedule of discoimts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 
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For the reasons set o\rt in the preamble, subpart A of part 59 of title 42, Code of Federal 
Regulations, is hereby revised to read as follows: 
PART 59 - Grants for Family Planning Services 

Subpart A - Project Grants for Family Planning Services 

Sec. 
59.1 
59.2 
59.3 
59.4 
59.5 
59.6 

59.7 

59.8 
59.9 
59.10 
59.11 
59.12 

To what programs do these regulations apply? 
Definitions. 
Who is eligible to apply for a femily planning services grant? 
How does one apply for a family planning services grant? 
What requirements must be met by a family planning project? 
What procedures apply to assure the suitability of informational and educational 
material? 
What criteria will the Department of Health and Human Services use to decide 
which jfamily planning services projects to fund and in what amount? 
How is a grant awarded? 
For what purposes may grant funds be used? 
What other HHS regulations apply to grants under this subpart? 
Confidentiality. 
Additional conditions. 

Subpart B - [Reserved] 

Subpart C - Grants for Family Planning Service Training 

59.201 Applicability. 
59.202 Definitions. 
59.203 Eligibility. 
59.204 Application for a grant. 
59.205 Project requirements. 
59.206 Evaluation and grant award. 
50.207 Payments. 
59.208 Use of project fimds. -
59.209 Civil rights. 
59.210 Inventions or discoveries 
59.211 Publications and copyright. 
59.212 Grantee accountability. 
59.213 [Reserved] 
59.214 Additional conditions. 
59.215 Applicability of 45 CFR.pan 74. 

AUTHORITY: 42 U.S.C. 300a-4. 



MAR-07-00 19:14 FROM:DHHS OS IOS EX SEC ID:2026907203 PAGE 3/14 

Subpart A - Project Grants for Family Planning Services 

Sec. 
59.1 To what programs do these regulations apply? 
59.2 Definitions. 
59.3 Who is eligible to ^ l y for a family planning services grant? 
59.4 - Howdoes one ̂ l y for a family planning services grant? 
59.5 What requirements must be met by a family planning project? 
59:6 f • What procedures apply to assure the suitability of informational and educational 

material? 
59.7 What criteria will the Department of Health and Human Services use to decide 

which family planning services projects to fund and in what amount? 
59.8 How is a grant awarded? 
59.9 For what purposes may grant fimds be used? 
59.10 What other HHS regulations apply to grants under this subpart? 
59.11 Confidentiality. 
59.12 Additional conditions. 

§ 59.1 To what programs do these regulations apply? 

The regulations of this subpart are applicable to the award of grants under section 1001 of 

the Public Health Service Act (42 U.S.C. 300) to assist in the establishment and operation of 

voluntary family planning projects. These projects shall consist of the educational, 

comprehensive medical, and social services necessary to aid individuals to determine freely the 

number and spacing of their children. 

$59.2 Definitions. 

As used in this subpart: 

"Act" means the Public Health Service Act, as amended. 

"Family" means a social unit composed of one person, or two or more persons living 

together, as a household. 

"Low income family" means a family whose total annual income does not exceed 100 

percent of the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2). "Low-

income family" also includes members of families whose annual family income exceeds this 

O 
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amount, but who, as determined by the project director, are unable, for good reasons, to pay for 

family planning services. For example, unemancipated minors who wish to receive services on a 

confidential basis must be considered on the basis of their own resources. 

"Nonpfofii;*"as applied to any private agency, institution, or organization, means that no 

pan of the eritity'ŝ net' earnings benefit, or may lawfully benefit, any private shareholder or 

individual.- '̂  '.Pi-' • • 

"Secretary" means the Secretary of Health and Human Services and any other officer or 

employee of the Department of Health and Human Services to whom the authority involved has 

been delegated. 

"State" includes, in addition to the several States, the District of Columbia, Guam, the 

Commonweahh of Puerto Rico, the Northern Mariana Islands, the U.S.Virgin Islands, American 

Samoa, the U.S. Outlying Islands (Midway, Wake, etaL), the Marshall Islands, the Federated 

States of Micronesia and the Republic of Palau. 

§59.3 Who is eligible to apply for a family planning services grant? 

Any public or nonprofit private entity in a State may apply for a grant under this subpan. 

§59.4 How does one applv for a familv planning services grant? 

(a) Application for a grant imder this subpart shall be made on an authorized forai. 

(b) An individual authorized to act for the applicant and to assume on behalf of the 

applicant the obligations imposed by the terms and conditions of the grant, including the 

regulations of this subpart, must sign the application. 

(c) The triplication shall contain -

(1) A description, satisfactory to the Secretary, of the project and how it will meet the 

requirements of this subpart; 

O 
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(2) A budget and justification of the amount of grant funds requested; 

(3) A description of the standards and qualifications which vvill be required for all 

personnel and for all facilities to be used by the project; and 

(4) Such other pertinent information as the Secretary may riequire. 

SS9.5 What requirefnents must be met by a familv planning proiect? 

(a) Each p'rojea supjjoited under this part must: 

(1) Provide a broad range of acceptable and effective medically approved family 

planning methods (including natural femily planning methods) and services (including infertility 

services and services for adolescents). If an organization offers only a single method of femily 

planning, it may participate as part of a project as long as the entire project offers a broad range 

of family plaiming services. 

(2) Provide services without subjecting individuals to any coercion to accept services 

or to employ or not to employ any particular methods of family planning. Acceptance of 

services must be solely on a voluntary basis and may not be made a prerequisite to eligibility for, 

or receipt of, any other services, assistance from or participation in any other program of the 

apphcant. 1/ 

(3) Provide services in a manner which protects the dignity of the individual. 

(4) Provide services without regard to religion, race, color, national origin. 

1/Section 205 of Pub. L. 94-63 states: "Any (1) ofiScer or employee of the United States, (2) 
officer or employee of any State, political subdivision of a State, or any other entity, which 
administers or supervises the administration of any program receiving Federal financial 
assistance, or (3) person v̂ ho receives, under any program receiving Federal assistance, 
compensation for services, who coerces or endeavors to coerce any person to undergo an 
abortion or sterilization procedure by threatening such person with the loss of, or disqualification 
for the receipt of, any benefit or service imder a program receiving Federal financial assistance 
shall be fined not more than $1,000 or imprisoned for not more than one year, or both." 

O 
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DRAFT 
handicapping condition, age, sex, number of pregnancies, or marital status. 

, (5) Not provide ^promote or encowagejabortion as a method of family planning. A 

\ project must: 

,1 di^ (0 Offer pregnant women the opportunity to be provided information and counseling 

C'.^ W ''^gording: (A) Prenatal care amd^deliv^er^; . 

f>uJ<- p** ... Infant care, foster care, or adoption; and 

(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information 

and nondirective counseling, and appropriate referral on requests on each of the options, excepf 

for any options tk^ the pregnant woman indicates that she does not wish to receive informatioi 

and counseling^abotth 

(ii) Ensure that project funds are not usedfor, and project activities are separate and 

distinct from, any non-title X activities of the grantee that provide or promote or encourage 

abortion as method of family planning. 

(6) Provide that priority in the provision of services will be given to persons from 

low-income families. 

(7) Provide that no charge will be made for services provided to any persons from a 

low-income family except to the extent thai payment will be made by a third party (including a 

govenmient agency) which is authorized to oris under legal obligation to pay this charge. 

(8) Provide that charges will be made for services to persons other than those from 

low-income families in accordance with a schedule of discounts based on ability to pay, except 

that charges to persons from femilies whose annual income exceeds 250 percent of the levels set 

forth in the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2) wiU be made ir 



MAR-07-00 19:15 FROM:DHHS OS IOS EX SEC 10:2026907203 PAGE 7/14 

accordance with a schedule of fees designed to recover the reasonable cost of providing services. 

(9) If a third party (including a Govemment agency) is authorized or legally obligated 

to pay for services, all reasonable efforts must be made.to:obtain the third-party payment without 

application of any discounts. Where the .cost of services: is ito be reimbursed under title XDC, XX, 

or XXI of the Social Security Act, a written agreement with the title XIX. XX or XXI agency is 

reqxiired. '•- v'-^^'^'^-

(10) (i) Provide that if an application relates to consolidation of service areas or health 

resources or would otherwise affect the operations of local or regional entities, the applicant must 

document that these entities have been given, to the maximum feasible extent, an opportunity to 

participate in the development of the application. Local and regional entities include existing or 

potential subgrantees which have previously provided or propose to provide family planning 

services to the area proposed to be served by the applicant. 

(ii) Provide an opportunity for maximum participation by existing or potential subgrantees in 

the ongoing policy decisionmaking of the projea. 

(11) Provide for an Advisory Committee as required by §59.6. 

(b) In addition to the requirements of paragraph (a) of this section, each project must meet 

each of the follovving requirements unless the Secretary determines that the project has 

established good cause for its omission. Each project must: 

(1) Provide for medical services related to family planning (including physician's 

consultation, examination prescription, and continuing supervision, laboratory examination, . 

contraceptive supplies) and necessary referral to other medical fecilities when medically 

indicated, and provide for the effective usage of contraceptive devices and practices. 

(2) Provide for social services related to family planning, including counseling, 

O 
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referral to and from other social and medical services agencies, and any ancillary services which 

may be necessary to facilitate clinic attendance. 

(3) Provide for informational and educational programs designed to -

(i) Achieve community understanding of the objectives of the program; 

(ii) Inform the community of the availability of 'so-vices;?aiidduC:.TL-, 

(iii) Promote continued participation in the project by persons to whom family 

planning services may be beneficial. 

(4) Provide for orientation and in-service training for all project personnel. 

(5) Provide services without the imposition of any durational residency requirement 

or requirement thai the patient be referred by a physician. 

(6) Provide that family planning medical services will be performed under the 

direction of a physician with special training or experience in family planning. 

(7) Provide that all services ptirchased for project participants will be authorized by 

the project director or his designee on the project staff 

(8) Provide for coordination and use of referral arrangements with other providers of 

health care services, local health and welfare departments, hospitals, voluntary agencies, and 

health services projects supported by other federal programs. 

(9) Provide that if family planning services are provided by contract or other similar 

arrangements with actual providers of services, services will be provided in accordance with a 

plan which establishes rates and method of payment for medical care. These payments must be 

made under agreements with a schedule of rates and payment procedures maintained by the 

grantee. The grantee must be prepared to substantiate, that these rates are reasonable and 

necessary. 
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(10) Provide, to the maximum feasible extent, an opportunity for participation in the 

development, implementation, and evaluation of the project by persons broadly representative of 

all significant elements of the population to be served, and by others in the community 

knowledgeable about the community's needs for family planning services. 

S59.6 What procedures aoolv to assure the suitability of inforinational'and educational 

material? 

(a) A grant under this section may be made only upon assurance satisfactory to the 

Secretary that the project shall provide for the review and approval of informational and 

educational materials developed or made available undfer the project by an Advisory Committee 

prior to their distribution, to assure that the materials are suitable for the population or 

community to which they are to be made available and the purposes of title X of the Act. The 

project shall not disseminate any such materials which are not approved by the Advisory 

Committee. 

(b) The Advisory Committee referred to in paragraph (a) of this section shall be 

established as follows: 

(1) Size. The Committee shall consist of no fewer than five but not more than nine 

members, except that this provision may be waived by the Secretary for good cause shown. 

(2) Composition. The Committee shall include individuals broadly representative (in 

terms of demographic fectors such as race, color, national origin, handicapped condition, sex, 

and age) of the population or community for which the materials are intended. 

(3) Function. In reviewing materials, the Advisory Committee shall: 

(i) Consider the educational and cultural backgroxinds of individuals to whom the 

materials are addressed; 
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(ii) Consider the standards of the population or community to be sensed with respect 

to such materials: 

(iii) Review the content of the material to assure tiiat the information is factually 

correct; 

(iv) Determine whether the material is suitable fbr tiie population or community to 

which is to be made available; and 

(v) Establish a written record of its determinations. 

§59.7 What criteria will the Department of Health and Human Services use to decide 

which family planning services projects to fund and in what amount? 

(a) Within the limits of funds available for these purposes, the Secretary may aw^d 

grants for the establishment and operation of those projects which will in the Department's 

judgmem best promote the purposes of section 1001 of the Act, taking into accoimt: 

(1) The number of patients, and, in particular, the number of low-income patients to 

be served; 

(2) The extent to which family plaiining services are needed locally; 

(3) The relative need of the applicant; 

(4) The capacity of the applicant to make rapid and effective use of the federal 

assistance; 

(5) The adequacy of the applicant's facilities and staff; 

(6) The relative availability of non̂ federal resources within the community to be 

served and the degree to which those resources are committed to the project; and 

(7) The degree to which the project plan adequately provides for the requirements set 

forth in these regulations. 
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(b) The Secretary shall determine the amount of any award on the basis of his 

estimate of the sum necessary for the performance of the project No grant may be made for less 

lhan 90 percent of the project's costs, as so estimated, unless the grant is to be made for a project 

w;hich was supponed, under section 1001, for less than 90 percent of its costs in fiscal year 1975. 

In that case, the grant shall not be for less than the percentage of costs covered by the grant in 

fiscal year 1975. 

(c) No grant may be made for an amount equal to 100 percent for the project's 

estimated costs. 

§59.8 How is a grant awarded? 

(a) The notice of grant award specifies how long HHS intends to support the project 

without requiring the project to recompete for fimds. This period, called the project period, will 

usually be for three to five years. 

(b) Generally the grant will initially be for one year and subsequent continuation 

awards will also be for one year at a time. A girantee must submit a separate application to have 

the support continued for each subsequent year. Decisions regarding continuation awards and 

the funding level of such awards will be made after consideration of such factors as the grantee's 

progress and management practices, and the availability of funds. In all cases, continuation 

awards require a determination by HHS that continued fimding is in the best interest of the 

govemment 

(c) Neither the approval of any application nor the award of any grant commits or 

obligates the United States in any way to make any additional, supplemental, continuation, or 

other award with respect to any approved application or portion of an approved application. 

S59.9 For what purpose may grant fiinds be used? 

O 
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Any funds granted under this subpart shall be expended solely for the purpose for wiiich 

the fimds were granted in accordance with the approved application and budget, the regulations 

of this subpart, the terms and conditions of tie award, and the applicable cost principles 

prescribed in 45 CFR Part 74 or Part 92, as applicable. 

§59.10 What other HHS regulations applv to grants under this subpart? 

Attention is drawm to the following HHS Department-wide regulations which apply to 

grants under this subpart. These include: 

37 CFR Part 401- Rights to inventions made by nonprofit organizations and small business firms 

under govemment grants, contracts, and cooperative agreements 

42 CFR Part 50, Subpart D - Public Health Service grant appeals procedure 

,45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board 

45 CFR Part 74 - Uniform admirustrative requirements for awards and subawards to instimtions 

of higher education, hospitali, other nonprofit organijzations, and commercial 

organizations; and certain grants and agreements with states, local governments 

and Indian tribal governments 

45 CFR Part 80 - Nortdiscrimination under programs receiving Federal assistance through the 

Department of Health and Hiinian Services effectuation of Titie VI of the Civil 

Rights Act of 1964 

45 CFR Part 81 - Practice and procedure for hearings under Part 80 of this Titie 

45 CFR Part 84 - Nondiscrimination on the basis of handicap in programs and activities 

receiving or benefitting fix>m Federal financial assistance 

45 CFR Part 91 - Nondiscrimination on the ijasis of age in HHS programs or activities receiving 

Federal financial assistance / 
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45 CFR Part 92 - Uniform administrative requirements for grants and cooperative agreements to 

state and local governments 

659.11 Confidentiality. 

All information as to personal fects and circumstances obtained by the project staff about 

individuals receiving services must be held confidential and must not be disclosed without tiie 

individual'sconsent.'ww t̂ as maybe necessary to provide services to the patient or as required 

by law, with appropriate safeguards for confidentiality. Otiierwise, information may be disclosed 

only in summary, statistical, or other form wliich does not identify particular individuals. 

$59.12 Additional conditions. 

The Secretary may, witii respect to any grant, impose additional conditions prior to or at 

the time of any award, when in the Department's judgment these conditions are necessary to 

assure or protect advancement of the approved program, the interests of public health, or the 

proper use of grant funds. 

'O^sff^ -V^- f - ^ ^ 
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handicapping condition, age, sex, number of pregnancies, or mantal status. 

—~^ f 7 
(5) Not providelor promote or encourage abortion as a method of family planning. A 

project must: 

(i) Offer pregnant women the opportunity to be provided information and counseling 

regarding: 

(A) Prenatal care and delivery; 

(B) Infant care, foster care, or adoption; and 

(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information 

and nondirective counseling, and appropriate referral on request, on each of the options, except 

for any options that the pregnant woman indicates that she does not wish to receive information 

and counseling about. 

(ii) Ensure that project fimds are not usedfor. ajid project activities are separate and 

distinct from, any non-title Xactiviiies of the grantee that provide or promote or encourage 

abortion as method of famify planning. 

(6) Provide that priority in the provision of services will be given to persons from 

low-income families. 

(7) Provide that no charge will be made for services provided to any persons from a 

low-income family except to the extent that payment will be made by a third party (including a 

govemment agency) which is authorized to or is under legal obligation to pay this charge. 

(8) Provide that charges will be made for services to persons otiier than those from 

low-income femilies in accordance with a schedule of discounts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 
r 



BILLING CODE: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office of Public Health and Science 

Provision of Abortion-Related Services in Family Plarming Services Projects 

rqijcMth nir.dc asailable a ny ••• 
AGENCY: Office of Population Affairs, OPHS, DHHS. 

•. ) icopuicu iliv public commeni ô <. 
ACTION: Notice. 

SUMMARY: This notice informs the public of the policies and interpretations relating to the 

statutory requirement that no funds appropriated under Title X of the Public Health Service Act 

be used in programs in which abortion is a method of family plarming. 

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population 

Affairs, (301)594-4001. 

SUPPLEMENTARY INFORMATION: On February 5,1993, the Department of Health and 

Human Services published in the Federal Register a notice of proposed rulemaking that proposed 

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets fortii tiie 

program requirements applicable to grantees under section 1001 of the Public Health Service 

(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that 

subpart by readopting the program regulations as they existed prior to February 2, 1988. This 

action would have the effect of revoking the regulations published on February 2, 1988, 

commonly known as the "Gag Rule," which set forth standards for the compliance by such 

grantees witii section 1008 of that Act, 42 U.S.C. 300a-6. 

1 -



The February 5,1993 notice of proposed rulemaking also proposed to reinstitute the pre-

1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As 

explained in the notice of proposed rulemaking, those policies and interpretations derived from 
r.p • 

previous opinions of the Department concerning section 1008. To promote more useful public 
T- I Uie X proj. 

comment in the rulemaking process, the Department subsequently made available a more 
, ;c> M(t\vo\er, the 

detailed summary of the policies and interpretations and reopened the public comment period. 
> ihoce wiihin ih( 

58 FR 34042 (June 23, 1993). 

A number of public comments on the prior policies and interpretations were obtained 

during the reopened comment period, and the public comments received during both comment 

periods were generally focused on the prior policies and interpretations rather than on the 

proposed regulatory language. The Department has modified its prior interpretations in several 

particulars based in part on the public comment received. These modifications, and the grounds 

therefor, are described in the preamble to the final rules published on this date in the rules section 

of the Federal Register. The policies and interpretations, as so modified, are set out in the 

summary statement below. The summary below is also reorganized from the summary statement 

made available for public comment, for purposes of clarification. 

Accordingly, to provide guidance to grantees in order to promote uniform administration 

of the program and facilitate grantee compliance with the policies and interpretations that are 

being reinstituted in conjunction with the final regulations adopted on this date, provided below 

is a summary of the program policies and interpretations that relate to section 1008 of the PHS 

Act. 
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Program Policies Regarding the Title X National Familv Planning Program and the 

Section 1008 Abortion Prohibition 

Section 1008 of the Titie X statute, 42 U.S.C. 300a-6, states: "None of the fimds 

appropriated under this titie shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance of abortion by a Titie X project, 

but also to the conduct of certain abortion-related activities by the project. ;.However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Titie X project. This statement summarizes the Department policies and interpretations in 

existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following tiie rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Titie X programs from engaging 

in activities which promote or encourage abortion as a method of family planning. ''However, 

rsection 1008 does not prohibit the funding under Title X of activities which have only a 

^possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whetiier the immediate effect of the activity in question is to promote or encourage 

1, the use of abortion as a metiiod of family planning. If the immediate effect of the activity in 

^question is essentially neutral, tiien it is not prohibited by the statute. Thus, a Title X project 

may not provide services that directiy facilitate tiie use of abortion as a method of family 

••planning, such as providing transportation for an abortion, explaining and obtaining signed 

^abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 
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advocating abortion within Title X program activities, or failing to preserve sufficient separation 

"between Title X program activities and abortion-related activities. 

2. Abortion counseling and referral. According to the 1981 Titie X Guidelines:, 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information on 
options for the management of an unintended pregnancy are to be 
given non-directive counseling on the following alternative courses 
of action, and referral upon request: -

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

There are limitations on what abortion counseling and referral is permissible under the 

statute: (a) a Titie X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although tiie project may provide patients with complete 

factual information about all medical options and the accompanying risks and benefits;.(b) a 

ejTitie X project may provide a referral for abortion. A referral may include providing a patient 

c.with the name, address, telephone number, and other relevant factual information (such as 

• whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

- may not take further affirmative action (such as negotiating a fee reduction, making an 

_. appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

Teferral to another provider who might perform an abortion is medically indicated because of the 

.̂patient's condition or the condition of tiie fetus (such as where the woman's life would be 

^endangered), such a referral by a Title X project is not prohibited by section 1008 and is required 

\?y 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 
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3. Advocacv activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producing and/or showing films that encourage or promote a favorable 

attitude toward abortion as a method of family planning. «.Films that present only neutral, factual 

""-information about abortion are permissible. A Title X project may be a dues paying participant 

^n a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useful to the Title 

" X project). A Titie X project may also discuss abortion as a backup method of family planning 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Titie X abortion activities must be separate and distinct from Titie X 

project activities. Where a grantee conducts abortion activities that are not part of the Title X 

project and would not be permissible if they were, the grantee must ensure that the Titie X-

supported project is separate and distinguishable from those other activities. What must be 

looked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

The Title X project is the set of activities the grantee agreed to perform in the relevant 

^ grant documents as a condition of receiving Title X funds. A grant applicant may include both 

• project and nonproject activities in its grant application, and, so long as tiiese are properiy 

'distinguished from each other and prohibited activities are not reflected in the amount of the total 

"approved budget, no problem is created. Separation of Title X from abortion activities does not 



require separate grantees or even a separate health facility, but separate bookkeeping entries 

alone will not satisfy tiie spirit of the law. Mere technical allocation of funds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 1008. 

? Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

e between tiie Titie X supported activities and non-Titie X abortion-related activities: (a) a 

common waiting room is permissible, as long as tiie costs are properly pro-rated; (b) common 

staff is permissible, so long as salaries are properiy allocated and all abortion related activities of 

tiie staff members are performed in a program which is entirely separate from the Title X project; 

' a hospital offering abortions for family planning purposes and also housing a Title X project is 

•permissible, as long as the abortion activities are sufficiently separate from the Title X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 

permissible, so long as costs are properiy allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Titie X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated: /I/in/- J l ^ f I f 

Denese O. Shervington 
Deputy Assistant Secretary for Population Affairs 
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handicapping condition, age, sex, number of pregnancies, or mantal status. 
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(5) Not providelor promote or encourage abortion as a method offamily planning. A 

project must: 

(i) Offer pregnant women the opportunity to he provided information and counseling 

regarding: 

(A) Prenatal care and delivery; 

(B) Infant care, foster care, or adoption; and 

(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information 

and noruiirective counseling, and appropriate referral on request, on each of the options, except 

for any options that the pregnant woman indicates that she does not wish to receive ir^ormation 

and counseling about. 

(ii) Ensure that project fimds are not usedfor, and project activities are separate and 

distinct from, any non-title X activities ofthe grantee that provide or promote or encourage 

abortion as method of famify planning. 

(6) Provide that priority in the provision of services will be given to persons from —̂  

low-income families. 

(7) Provide thai no charge vvill be made for services provided to any persons from a 

low-income family except to the extent that payment will be made by a third party (including a 

govemment agency) which is autiiorized to or is under legal obligation to pay this charge. 

(8) Provide that charges will be made for services to persons other than those from 

low-income femilies in accordance with a schedule of discounts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 
r 
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Any funds granted imder this subpart shall be expended solely for the purpose for which 

the fimds were granted in accordance with the approved application and budget, the regulations 

of this subpart, the terms and conditions of tiie award, and the applicable cost principles 

prescribed in 45 CFR Part 74 or Part 92, as applicable. 

$59.10 What other HHS regulations applv to grants under this subpart? 

Attention is drawn to the following HHS Departinent-wide regulations which apply to 

grants under this subpart. These include: ^ 

37 CFR Part 401- Rights to inventions made by nonprofit organizations and small business firms 

under govemment grants, contracts, and cooperative agreements 

42 CFR Part 50, Subpart D - Public Health Service grant appeals procedure 

45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board 

45 CFR Part 74 - Uniform administrative requirements for awards and subawards to institutions 

of higher education, hospitals, other nonprofit organizations, and commercial 

organizations; and certain grants and agreements with states, local governments 

and Indian tribal governments 

45 CFR Part 80 - Nondiscrimination under programs receiving Federal assistance tiirough tiie 

Department of Health and Human Services effectuation of Title VI of tiie Civil 

Rights Act of 1964 

45 CFR Part 81 - Practice and procedure for hearings under Part 80 of this Titie 

45 CFR Part 84 - Nondiscrimination on the basis of handicap in programs and activities 

receiving or benefitting from Federal financial assistance 

45 CFR Part 91 - Nondiscrimination on the basis of age in HHS programs or activities receiving 
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Federal financial assistance 

45 CFR Part 92 - Uniform administrative requirements for grants and cooperative agreements to 

state and local governments 

S59.ll Confidentiality. 

All information as to personal facts and circumstances obtained by the project staff about 

individuals receiving services must be held confidential and must not be disclosed without the 

individual's consent, except as may be necessary to provide services to the patient or as required 

by law, with appropriate safeguards for confidentiality. Otherwise, information may be disclosed 

only in summary, statistical, or other form which does not identify particular individuals. 

§59.12 Additional conditions. 

The Secretary may, with respect to any grant, impose additional conditions prior to or at 

the time of any award, when in the Department's judgment these conditions are necessary to 

assure or protect advancement of the approved program, the interests of public health, or the 

proper use of grant fimds. 
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(5) Not providelor promote or encourage abortion as a method offamily planning. A 

project must: 

(i) Offer pregnant women the opportunity to he provided information and counseling 

regarding: 

(A) Prenatal care and delivery; 

(B) Infant care, foster care, or adoption; and 
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