


BILLING CODE:. 4160-M
DEPARTMENT OF HEALTH AND HUMAN SERV'ICES o
Office of Public Health and Science
Provisipn of Abortion-Related Servicés in Family Planning Services Projects
AGENCY: Office of Population Affaifs, OPHS, DHHS.
ACTION: Notice. p
SUMMARY: This notice informs the public of the policies and interpretations relating to the
statutory re'qﬁirement that no funds appropriated under Title X of the Public Health Service Act
be used in programs in which abortion is a method of family planning.
FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population
Affairs, (301) 594-4001.
SUPPLEMENTARY INFORMATION-: On February 5, 1993, the Departrnént of Health and
Human Services published in the Federal Register a notice of proposed rulemaking that proposed
to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the
pfogram requirements applicable to grantees under section 1001 of the Public Health Service
(PHS) Act, 42 U.S.C. 300, ¢t seq. The notice of proposed mlemaking proposed to-revise that
subpart by readopting the program regulations as they existed prior to Febrular).' 2, 1988. This
action would have the effect of revoking the régulations published on February 2, 1988,

cdmmonly known as the “Gag Rule,” which set forth standards for the compliance by such -

grantees with section 1008 of that Act, 42 U.S.C. 300a-6.



The February 5, 1993 notiée of prdposcd rulemaking also proposed to reinstitute the pre-
1988 policies and interpretaltions regarding compliance with section 1008. 58 FR 7464. As
explained in the notice of proposed rulemaking, thbse policies and interpretations derived from

_previous opinions of the Department concerning section 1008. To promoté more useful public
comment in the rulemaking process, the Department subsequently méde available la more
detailed summary of the policies and interpretations and reopened the public comment period.
58 FR 34042 (June 23, 1993). :

A number of publiq comments on the prior policies and interpretations were obtaingd
during the reoéened comment period, and the public comments received during both comment
periods were generally focused on the prior policies and interpretations rather than on the
proposed regulatory language. The Departmént has modified its prior interpretgtions in several
particulars based in part on the public comment received. These modifications, and the grounds

therefor, are described in the preamble to the final rules published on this date in the rules section

of the Federal Register. The policies and interpretations, as so modified, are set out in the

summary statement below. - The summary below is also reorganized from the summary statement
madé available for public comment, for purposes of clarification.

Accordingly, to providé guidance. to grantees in order to promote uniform administration
of the program and facilitate grantee compliance with the policies and interpretations that are
being reinstituted in conjunction with the final regulations adopted on this date, provided below
is a summary of the program policies aﬁd interpretations tha’; relate to section 1008 of the PHS

Act.



Program Policies Regarding the Title X National Family Planning Program and the
Section 1008 Abortion Prohibition

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: “None of fhe funds
appropriated under tixis title shall be used in pr&g;ams wheré abortion is a method of family
planning.” This prohibition applies not only to the performance of aBortion'by a Title X project,
but aiso to the conduct of certain abortion-related activities by the project. However, the
prohibition does not apply to all the activities of a Title X grantee, but only to those within the
Title X project. This statement summariies the-_ Department policies and interpretations in

" existence prior to the imposition of the 1988 “Gag Rule” with regard to implementation of
section 1008, as modified following the rulemaking of 1993.

1. General principles. In general, section 1008 prohibits Title X programs from engaging
in activities which promote or encourage abortion as a method of family planning. However,
section 1008 does not prohibit the funding under Title X of activities which have only a
possibility of encouraging or promoting abortion; 'rather,. a more direct nexus is required. The
general test is whether the immediate effect of the activity in question is to promote or encourage

. the use of abortion as a method of family planning. If the imcdiate effect of the activity in
question is essentially neutre;l, then it is not prohibited by the statute. Thus, a Title X project
may not provide services that directly facilitate the use of abortion as a methgd of family

- planning, such as providing transportation for an abortion, explaining and obtaining signed
-abortion cbnsént forms from clients interested in abortions, negotiating a reduction in fees for an

abortion, and scheduling or arranging for the performance of an abortion, promoting or



advocating abortion within Title X program activities,. or failing to preserve sufficient separation
" between Title X program activities and abortion-related activities.
2. Abortion counseling and referral. According to the 1981 Title X Guidelines:

Pregnant women should be offered information and counseling
regarding their pregnancies. Those requesting information on
options for the management of an unintended pregnancy are to be
given non-directive counseling on the following alternative courses
of action, and referral upon request:

a

o Prenatal care and delivery

o Infant care, foster care, or adoption
0 Pregnancy termination.

There are limitations on what abortion counseling and referral is pemiissible under the
statute: () a Title X project may not provide pregnancy counseling which promotes abortion or
encourages persons to obtain abortion, although the project may provide patients with complete
factual information about all medical options and the accompanying risks and benefits; (b) a
Title X project may provide a referral for abortion. A referral may include providing a patient
with the name, address, telephoﬁe number, and other relevant factual information (su‘ch. as
whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project
may not take further affirmative action (such as negotiating a fee reduction, making an
appointment, providing transportation) to secure abortion services for the patient; and (c) where a
referral to another provider who might perform an abortion is medically indicated because of the.
patient’s condition or the condition of the fetus (such as where the woman’s iife would be

_endangered), such a referral by a Title X project is not prohibited by section 1008 and is required
by 42 CFR 59.5(b)(1). The limitations -on referrals do not apply in cases in which a referral is

made for medical indications.



3. Advocacy activities. A Title X project may not promote or encourage the use of

abortion as a method of family planning through advocacy activities such as providing speakers

to debate in opposition to anfi-abortion speakers, bringing legal action to liberalize statutes

relating to abortion, or producing and/or showing films that encéurage or promote a favorable

attitude toward abortion as a method of family planning. . Films that present only neutral, factual

- information about abortion are permissible. A Title X project may be a dues paying panicipa.ﬁt

-in a national abortion advocacy organizag;)n, so long as there are other legitimate program-
related reasons for the afﬁliation (such as access to certain information or data useful to the Title-
X project). A Title X project may also discuss abortion as a backup method of family planning
in a discussion of relative risks of various methods of contraceptioh.

4. Separation. Non;Title X abortion activities must be separate and distinct from Title X
project activities. Where a grantee conducts abortidn activities that are not part of the Title X
project and would not be permissible if they were, the grantee must ensure that the Title X-
supported project is separate and distinguishable from those other activities. What must be
looked at is whether the abortion element in a program of famjly planning services bulks so large
and is so intimately related to all aspects of the program as to make it difficult or-impossible to
separate the eligible and non-eligible items of cost.

The Title X project is the set of activities the grantee agreed to perform in the relevant
grant documents as a condition of receiving Title X funds. A grant applicant may include both
project and nonproject activities in its grant application, and, so long as these are properly
distinguished from each other and prohibited activities are not reflected in the amount of the total
approvéd budget, no problem is created. Separation of Title X from abortion activities does not
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require separate érantees or even a éeparate health facility, but separate bookkeeping entries
alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal
dollﬁs to non-abortion activities, is not a legally supportable avoidanée of section 1008.

- Certain kinds of shared facilities are pe;m_issible, so. long as it is possible to distinguish
between the Title X supported activities and non-Title X abortion-related activities: (a) a
common waiting room is permissible, as long as the- costs are properly pro-rated; (b) common .
staff is permissible, so long as salaries aré’} ;)roperly allocated and all abortion related activities of
the staff members are perfqnned ina program which is entirely separate from the Title X project;
a hospital offering abortions for family planning purposes and also housing a Title X project is
permissible, as long as the abortion activities are sufficiently separate from the Title X project;
and (d) maintenance of a single file system for abortion and family planning patients is
permissible, so long as costs are p'roperly'allocated.

Whether a violation of section 1008 has occurred is determined by whether the prohibited
activity is part of the funded project, not by whether it has been paid for by federal or nbn—fedefal
funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the
Title X project by various means, including counseling and service prot-ocols, intake and referral

procedures, material review procedures; and other administrative procedures.

Dated: Aov~ ;za-( 1977

Denese O. Shervington
Deputy Assistant Secretary for Population Affairs




BILLING CODE: 4160-M
DEPARTMENT OF HEALTH AND HUMAN SERVICES
Office of };u_blllic Health and Science
Provision bf Abortion-Related Services in Family Planning Services Projects

AGENCY: Office of Population Affairs, OPHS, DHHS.
ACTION: Notice. A
SUMMARY: This notice informs the pl-lb]ic of the policies and interpretations relating to the
statutory requirement that no funds appropriated under Title X of the Public Health Service Act
be used in programs in which abonion 1s é method of family planning.
FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population
Affairs, (301) 594-4001. |
SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and

Human Services published in the Federal Register a notice of proposed rulemaking that proposed

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the
program requirements applicable to grantees under section 1001 of the Public Health Service
(PHS) Act, 42 U.S.C. :300, et seq. The notice of proposed mlehaking proposed to revise that
subpart by readopting the program regulations as they existed prior to February 2, 1988. This
action would have the effect of revoking the regulations published on February 2, 1988,
commonly known as the “Gag Rule,” which set forth standards for the compliance by such '

grantees with section 1008 of that Act, 42 US.C. 300a-6.



The February 5, 1993 notice of proposed rulemaking also pfoposed to reinstitute the pre-
1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As
explained in the notice of proposed rulemaking, those policies and interpretations derived from
previous opinions of the Department conceming sec;tion 1008. To promdte more useful public
corhment .in the rulemaking process, the Department subsequently made available a more
detailed summary of the policies and interprgtations and reopened the public comment period.
58 FR 34042 (June 23, 1993).

A number of public comments on the prior policies and interpretatiohs were obtained
during the reopened comment period, and the public comments received during both comment
periods V\;ere generally focused on the prior policies and interpretations rather than on the
proposed regulatory language. The Department has modified its prior interpretgtions in several
particulars based in part on the public comment received. These modifications, and the grounds

therefor, are described in the preamble to the final rules published on this date in the rules section

of the Federal Register. The policies and interpretations, as so.modified, are set out in the
summary statement below. The summary below is also reorganized from the sﬁmmary statement
made available for public comment, for purposes of clarification.

Accordingly, to provide guidance to grantﬁes in order to promoté uniform administration
of the program and facilitate grantee compliaﬁce.w:i"(h the policies and interpretations that are
being reinstituted in conjunction with the final regulations adopted on this date, provided below
is a summary of the program policies a;nd'interpretations that relate to-section 1008 of the PHS

Act.



Program Policies Regarding the Title X National Family Planning Program and the
Se_ction 1008 Abortion Prohibition

Section 1008 of the Title X statute, 42 U.S.C. 360a-6, states: *None of the funds
appropriated under thi_s title shall be used in programs where abortion is a method of family
planning.” This prohibition applies not only to tile performancé of abortion by a Title X project, |
but also to the conduct of certain abortion-related activities by the project. However, the
prohibition does not apply to all the activitié? of a Title X grantee, but only to those within the
Title X project. This statement summarizes the Department policies and i.nterpretations in
existence prior to the imposition of the 1988 “Gag Rule” with regard. to implementatién of

section 1008, as modified following the rulemaking of 1993.

1. General principles. In general, section 1008 prohibits Title X programs from engaging
in activities which promote or encourage abortion as a method of family planning. However,
section 1008 does not prohibit the funding under Title X of activities which have only a
possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The
general test is whether the immediate effect of the activity in question is to promote or encourage
the use of abortion as a method of family planning. If the immediate effect of the activity in
question is essentially neutral,l then it is not prohibited by the statute. Thus, a Title X project
may not provide services that directly facilitate the use of abortion as a method of family
planning, such as providing transportation for an abortion, explaining and obtaining signed
abortion consent forms from clien’;s interested in abortions, negotiating a reduction in fees for an

abortion, and scheduling or arranging for the performance of an abortion, promoting or



advocating abortion within Title X program activities, or failing to preserve sufficient separation

between Title X program activities and abortion-related activities.

2. Abortion counseling and referral. According to the 1981 Title X Guidelines:

Pregnant women should be offered information and counseling
regarding their pregnancies. Those requesting information on
options for the management of an unintended pregnancy are to be
given non-directive counseling on the following alternative courses
of action, and referrakupon request:

0 Prenatal care and delivery
0 Infant care, foster care, or adoption
0 Pregnancy termination.

There are limitations on what abortion counseling and referral is permissible under the
statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or
"encourages persons to obtain abortion, although the project may provide patients with complete

factual information about all medical options and the accompanying risks and benefits; (b) a

Title X project may provide a referral for abortion. A referral may include providing a patient
with the name, address, telephone number, and other relevant factual information (such as
whether the provider accepts Medicaid, charges, etc.)-about an abortion provider. The project
may not take further affirmative action (such as negotiating a fee reduction, making an
appointment, providing transportation)-to secure abortion services for the patient; and (c) where a
referral to another provider who might perform an abortion is medically indicated because of the .
patient’s condition or the condition of the fetus (such as where the woman’s life would be
endangered), such a referral by a Title X project is not prohibited by section 1008 and is required
by 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is

made for medical indications.



3. Advocacy activities. A Title X project may not promote or encourage the use of
abortion as a method of family planning through édvocacy activities such as providing speakers
to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes
relating to abortion, or producing énd/or showing-ﬁlms that encourage or promote a favorable
attitude toward abortion as a method of family planning. F ilms that present only neutral, factual
information about abortion are permissiblej A Title X project may be a dues paying participant
ina natioiiai abortion advocacy organization, S0 lcing as there are other legitimate program-
related reasons for the affiliation (such as access to certain information or data useful to the Title
X project). A Title X projéct may also discuss abortion as a backup method of family planning
in a discussion of relative risks of vari.ous iiiethods of contracepti(in. |

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X
project activities. Where a grantee conducts abortion activities that are not part of the Title X
proj ept and would not be permissible if they were, the grantee must ensure that the Title X-
supported project is separate and distinguishable from those other activities. What must be
looked at is whether the abortion element in a program of family planning services bulks so large
and is so intimately related to all aspects of the program as to make it difficult or impossible to
separate the eligible and non-eligible items of cost.

The Title X project is the set of activities the grantee agreed to perform in the relevant
grant documents as a condition of receiving Title X funds. A grant applicant may include b‘Q.th
project and nonproject activities in its grant application, and, so long as these are properly
distinguished from each other and prohibited activities are not reflected in the amount of the tqtal
approved budget, no problem is created. Separation of Title X from abortion activities does not
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require separate grantees or even a séparate Health_ facility, but éeparate bookkeeping entries
alone will not satisfy the.spirit of the law. Mere technical allocation of fun'ds', attributing federal
 dollars to non-abortion éctivities, is not a legally supbértable_ avoidance of section 1008.

Certain kinds of shared facilities are perrr_xiséible, so long as it is possiBle to distinguish
between the Title X supported activities and non-Title X abortion-related activities: (a) a
common waiting room is permissible, as long as the costs are properly pro-rated; (b) common

4
staff is permissible, so long as salaries are properly allocated and all abortion related activities of
the staff members are performed in a program which is entirely separate from the Title X project;
a hospital offering abortions for family planning purposes and also housing a Title X project is
permissible, as long as the abortion activities are sufficiently separate from the Title X project;
and (d) maintenance of a single file system for abortion and family planning patients is
permissible, so long as costs are properly allocated.

Whether a violation of section 1008 has occurred is determined by whether the prohibited
activity is part of the funded project, not by whether it has been paid for by federal or non-federal
funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the
Title X project by various means, including counseling and service pro£ocols, intake and referral

procedures, material review procedures, and other administrative procedures.

Dated: pov- 2.2,/ "777

W '&W’ %—-’
Denese O. Shervington
Deputy Assistant Secretary for Population Affairs
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BILLING CODE: 4160-M
DEPARTMENT OF HEALTH AND HUMAN SERVICES .
Office of Public Health and Science
Provision of Abortion-Related Services in Family Plﬁnm'ng Services Projects
AGENCY: Office of Population Affairs, OPHS, DHHS. e
ACTION: Notice. |
SUMMARY: This notice informs the public of the policies and interpretations relating to the
statutory requirement that no funds appropriated under Title X of the Public Health Service Act
be used in ﬁrograms in which abortion is a method of family planning.
FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population
Affairs, (301) 594-4001.
SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and
Human Services published in the Federal Register a notice of proposed rulemaking that proposed
to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the
program requirements applicable to grantees under secﬁon 1001 of the Public Health Service
(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that
subpart by readopting the program regulations as they existed prior to February 2, 1988. This
action would have the effect of revoking the regulations published on F ebruary 2, 1988,
commonly known as the “Gag Rule,” which set forth standards for the compliance by such

grantees with section 1008 of that Act, 42 U.S.C. 300a-6.
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The February 5, 1993 notice of proposed rulemaking also proposed to reinstitute the pre-
1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As
explained in the notice of proposed rulemaking, those policies and interpretations derived from
previous opinions of the Department concerning sectiop 1008. To promote more useful public
comment in the rulemaking process, the Department subs.cquenétll'y.mgfl:e a::slfg_ilal;:lc a more
detailed summary of the policies and interpretations and reopened thepub‘lfccolmment period.

58 FR 34042 (June 23, 1993).

A number of public comments on the prior policies and interpretations were obtained
during the reopened comment periléd, and the public comments received during both comment
periods were generally focused on the prior policies and interpretations rather than on the
proposed regulatory language. The Department has modified its prior interpretz_itions in several
particulars based in part on the public comment received. These modifications, and the grounds
therefor, are described in the preamble to the final rules published on this date in the rules section
of the Federal Register. The policies and interpretations, as so I'modiﬁed, are set out in the °
summary statement below. The summary below is also reorganized from the summary statement
made available for public comment, for purposes of clarification.

Accordingly, to provide guidance to grantees in order to promote uniform administration

of the program and facilitate grantee compliance with the policies and interpretations that are
being reinstituted in conjunction with the final regulations adopted on this date, provided below
is a summary of the program policies and interpretations that relate to section 1008 of the PHS

Act.
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Program Policies Regarding the Title X National Family Planning Program and the
Section 1008 Abortion Prohibition

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: “None of the funds
appropriated under tilis title shall be used in programs where abon.ion is a method of family
planning,” This prohibition applies not only to the performance of abortion by a Title X project,
but also to the conduct of certain abortion-related activities by the project. However, the
prohibition does not apply to all the activities of a Title X grantee, but only to those within the
Title X project. This statement summarizes the Department policies and interpretations in
existence prior to the imposition of the 1988 “Gag Rule” with regard to implementation of
section 1008, as modified following the rulemaking of 1993.

1. General principles. In general, section 1008 prohibits Title X programs from engaging
in activities which promote or encourage abortion as a method of family planning. However,

-section 1008 does not prohibit the funding under Title X of activities which have only a
.possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The

. general test is whether the immediate effect of the activity in question is to promote or encourage

._the use of abortion as a method of family planning. If the immediate effect of the activity in
Lquestion is essentially neutral, then it is not prohibited by the statute. . Thus, a Title X project

may not provide services that directly facilitate the use of abortion as a method of family

<planning, such as providing transportation for an abortion, explaining and obtaining signed

-abortion cbnsent forms from clients interested in abortions, negotiating a reduction in fees for an

abortion, and scheduling or arranging for the performance of an abortion, promoting or
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advocating abortion within Title X program activities, or failing to preserve sufficient separation
“between Title X program activities and abortion-related activities.

2. Abortion counseling and referral. According to the 1981 Title X Guidelines:

Pregnant women should be offered information and counseling
regarding their pregnancies. Those requesting information on
options for the management of an unintended pregnancy are to be
given non-directive counseling on the following alternative courses
of action, and referral upon request:

o Prenatal care and delivery
o Infant care, foster care, or adoption
o Pregnancy termination.

There are limitations on what abortion counseling and referral is permissible under the
statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or
encourages persons to obtain abortion, although the project may provide patients with complete

, factual information about all medical options and the accompanying risks and benefits; (b) a
«Title X project may provide a referral for abortion. A referral may include providing a patient
~with the name, address, telephone number, and other relevant factual infonnation. (such as
- whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project
- may not take further affirmative action (such as negotiating a fee reduction, making an

appointment, providing transportation) to secure labortion services for the patient; and (c) where a

referral to another provider who might perform an abortion is medically indicated because of the

- patient’s condition or the condition of the fetus (such as where the woman’s life would be
.endangered), such a referral by a Title X project is not prohibited by section 1008 and is required

by 42 CFR 55.5(b)(1). The limitations on referrals do not apply in cases in which a referral is

made for medical indications.
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3. Advocacy acﬁviﬁes. A Title X project may not promote or encourage the use of
abortion as 2 method of family planning through advocacy activities such as providing speakers
to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes
relating to abortion, or producing and/or showing films that encourage or promote a favorable
attitude toward abortion as a method of family planning. . Films that present only neutral, factual

~information about abortion are permissible. A Title X project may be a dues paying participant
~in a national abortion advocacy organization, so long as there are other legitimate program-
related reasons for the aﬂiliation (such as access to certain information or data useful to the Title
"X project). A Title X project may also discuss abortion as a backup method of family planning
in a discussion of relative risks of various methods of conu'aceptidn.

4. Separation. Non-Title X abortion activities must be sepératc and distinct from Title X
project activities. Where a grantee conducts abortion activities that are not part of the Title X
project and would not be permissible if they were, the grantee must ensure that the Title X-
supported project is separate and distinguishable from those other activities. What must be
looked at is whether the abortion element in a program of family planning services bulks so large
and is so intimately related to all aspects of the program as to make it difficult or impossible to
separate the eligible and non-eligible items of cost.

The Title X project is the set of activities the grantee agreed to perform in the relevant

~ grant documents as a condition of receiving Title X funds. A grant applicant may include both
-project and nonproject activities in its grant application, an‘d, so long as these are properly
‘distinguished from each other and prohibited activities are not reflected in the amount of the total

approved budget, no problem is created. Separation of Title X from abortion activities does not

- 5 -
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require separate grantees or even a separate health facility, but separate bookkeeping entries
alone will not satisfy the spiﬁt of the law. Mere technical allocation of funds, attributing federal
dollars to non-abortion activities, is not a legally supportable avoidance of section 1008.
»Certain kinds of shared facilities are permissible, so long as it is possible to distinguish

- between the Title X supported activities and non-Title X abortion-n:lat;:d activities: (2) al

common waiting room is permissible, as long as the costs are properlf pro-rated; (b) common

~ staff is permissible, so long as salaries are properly allocated and all abortion related activities of

. the staff members are performed in a program which is entirely separate from the Title X project;
~ a hospital offering abortions for family planning purposes and also housing a Title X project is

permissible, as long as the abortion activities are sufficiently separate from the Title X project;
and (d) maintenance of a single file system for abortion and family planning patients is

permissible, so long as costs are properly allocated.

Whether a violation of section 1008 has occurred is determined by whether the prohibited
activity is part of the funded project, not by whether it has been paid for by federal or non-federal
funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the
Title X project by various means, including counseling and service profocols, intake and referral

procedures, material review procedures, and other administrative procedures.

Dated: Avv- 22,1971

2 e T A S

Denese O. Shervington -
Deputy Assistant Secretary for Population Affairs
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ATTACHMENT B

sday, June 3, 1980 / Rules and Regulations
— F et t——— N

PART 50—QRANTS FOR FAMILY
PLANNING SERVICES

Subpart A—Project Grants far Femily
Planning Services

Bac,

501" To what programs do these regulations
apply?

580.2 Defaitions.

§9.3 Who La sligibla ta apply for a family

planning sarvices grent?

9.4 How does one apply for a family
planning services grant?

505 What requlraménts must be mat by a
family planning projact? '

58,8 What procadures apply io assure the
suitabtlity of informational and

wducatianal matertal?

80.7 . What criteria will the Departmant of
Health and Human Servicos (HI49) use to
Tecide which ,tunllz planning services

. projects to fard and tn what amount?

5083 How is a grant awsrded?

1] 'l'edr what purpoaes may grant fundg be
use N .

5010 What other MHS regulations apply to
gonts under this subpsrn? S
§9.31 Canfidentiality.

5612 Invaations or diacoveries.
5818 Additianal conditians. -

Autkarity: The provisions of this Subpart A
- are tasued under sec. B(¢), B4 Stat. 1807, 42

U.8.C. 300e+: sec. 6{c), 54 Btet. 1500 42 UBC.

.3 :

sart A—Project Grants for Family
Planning Services
§ 58.1 Ta what programe do theas
reguiaiions apply?

The re,

ations of this subpart ars
applica

to the award of grante under

section 1001 of the Public Health Besvice.

Act (42 U.5.C. 300] to assisi jn the
‘antablishment and operation aof

- voluntary family planning projecta,
These projects shall conalst of the
educatianal, comprehensive medical,
and social services necessary to eid
individuals ta determine freely the
number and spacing of their children.

1502 Definiticns. .

Aps used in this subpart:

“Act' means the Public Health
Service Act, as amended.

“Family™ means a.sacial unit
composed of one person, or two or more
persons living tagether, as a househald.

"Low incoma tamily"” means a family
whose total snnual income dosas not
axceed 100 percent.of the maat recant
Community Services. Administration
Income Poverty Guidalinns (45 CFR
1060.2), “Low-Incoms fomlly” also

Includes members of families whose
annusl family income exceeds this
emount, but who, as determined by the

-approved family planning

praject director, are unable, for good
reasonas, to pay for family planning
services. For example, unemancipated
minars who wish to recelve services on
a confidential basis muat be considerad
on the basis of their own resources. -
“Nonprofit,” an applied to any private
agency, lastitution, or organization,
mesns that no part of the entity’s net
earnings benafit, or may lawfully:
benefit, any private sharehalder or
individual. '
“8ecretary” means the Secretary of
Health and Human Services and any
ather officer or employee of tha
Department of Health and Human
Services to wham the authority involved
has been delegated. '
“State" means one of tha 50 States,
tha Diatrict of Columb!a, Puerlo Rico,
Guam, tha Virgin lalands, American
Sames, Northern Marianaa,.or the Truat
Turritory.of the Pacific Islands.
§58.3 Wha is sfigible to dpply for a temily
plhanning services grant?

Any public or nonprofit private entity
in a State may apply for a grant under
this subpart, '

§50.4 How does cne apply for a tamily
planning services grant? .

(u) Applicatian fora grant under this
:ubpu'l shall be made on an authorized

arm.

- (b] An Individual uthorized to act for

the applicant end to assume on behslf of
the applicant the obligations imposed by
‘the terms and conditions of the grant,
{ncluding the regulations of this subpart,
must sign the application. .

{n} The application shall contain—

1) a description, satisfactory to the
Secretary. of the project and how it will
meet the requirements of this gubpart;

(2) & budget end juatification of the
amaint of grant funds requested;

{3) a description of the standards snd
-Qualifications which will be required for
all personnel and for al} facilities to be

. used by the project; and

(4] auch ather pertinent information as

_ the Sectetary may require.

§60.53 What requirements must be met by
a family planning projsct? .
(a) Each project supported under this
part must
1) Provide a broad range of

JAgcoptiable and effective medlcally
‘methads
(including natural.family planning
methods) and servicas (including
infertility services and services far
adolescents). If an organization offers
ong a single mathod of family planning.
such as natural family planning, it may

participate as part of a project as long as
the entire project affers a broad range of
family planning services.

{2) Provide services without
eubjacting individuals ta any coercian to
accept agrvices or to employ or not to
employ any particular methods of family
placning. Aceeptance of services must
be solely an s voluntary basis and may
not be mads & prerequisite to eligibility
for, or receipt of, any. othes service,
assistanee from or participation in any
other program of the applicant.?

'Eﬁhl’mvtd; ugh:n in a manner
w protects the of tha
individual, enlty

1) Provide aervices w.nh'w'l'ugud' o

- religion, raca. calor, national origin,
- handicapping coadition, age, sex.
- gumber of pregnancies; or marital

status.
f[‘fsl ngmbcﬁun a2 a methad
of family p
'(6) Provide that priority i the
provision of services will be given to
persoas from low-Inoome families.
(?) Pravide that no-charge will be

- made for services provided w sny

person from a lew-income family except
to the extent that payment will be made
by a third party fincluding a
Government agency) which {e
authorized 10 or {8 under legak-obligation
to pay this charge.

“(8) Provide that charges will b: made
for aervices to personz other than those
from low-incame families in aceordance
with g schedule of discountabe don
ability ta pay. excapt that charges to
persons from familiss whose ennual
Income extaeds 250 percent of the levels
set forth In the most recent CSA Income
Paverty Guidelines (45 CFR 1080.2) wil!
bo made in accordance with & achedute
of {ees derigned to recaver the
reasonable cost of providing services.

#Section 208 of Pub, L. 84-83 wiatan: "Any {1}
offjcer or employes of the Uali~d Btaten, [2) afMicer
arem of arny Qate, palitival exhdivision ol n
Btate, or any ather entity, which administers ox
suparvises the edminlstration of sny pregrem
receiving Federe) finenatel eseietance. ov{3} percas
who receives, undwr any program recalving Fagera!
assistancy, compeneetian for servic- *. who coama
a8 endesuars \n Gowoe 80y purven ta endargp an
abartion ar slerilizatios pracedue by threataming
auch parean with e loss of, or dlsqualification far
the rocuip oft sry bem Y orwervice under o
g:ealmmﬂm Fegaral Nuanciad sasie\ance sha

Oned mot soee thao £1.008 wr. Imgrisas ed for pey
more than one year, or bath.”

(9) If » third party (Inchiding &
Government agency} is authorizad or
legally obligated to pay for services, alt
reasonable efforts must ha mada to
obtain the third-party payment without

€
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" application of aay discounts. Where: the

cost of services is to ba reimbureed
under title: XIX or titla XX of the Social

~ Security Act, a written agreement with

the title XIX or title XX sgenay is
required. :

(10){1) Provide that {f an appliention
relates to conaolidation of service areas
or heelth resourzes or would otherwise
affect the operationr of local or reglanal
entitles, the applicant mist document
that thess antities have been given, to
the maximum feasible extent, an -
eppartunity tz?atﬂdplfe in the
development af the application. Loce!
and regiona] entities include existing or
potential subgrantees which have
previously provided ae propose to
provide fumily planning services to the
arcq proposed to be served by the
applicant. :

(1) Provide an opportunity for
maximum participationby existing or
potential swbgrantees in the ongoing
policy decistanmaking of the project.

{11) Provide for an Advisory .
Commirtiee an required by § 59.6.

(b) In additon b the requirements of
subsection (a) of s section, edch
project must meet sach of the following
requirements unless the Secratary
determines that the project bas
eatablished gaod causa for Its amission
Each miacf muat:

(2) Provide for medical aarvices

related to family plenning (mcluding

physiclan's consultatian, examination
rescripon. and continuing supervision,
boratory examination, contrugeptive

" aupplize) emd necesnary referral to other

medical fcilltios when modicall
indicated, and pravide for the effective
usage of contracaptive davices and
practices.
lo(!zl :lrlnvnl:h far aocial sarvices relatad:
amily planaing, inaluding counsaling,

referral to and from ather soclal and
medieal service agencies, and any
anciilary sarvices which may be
necesaary to facilitate clinic attendance.

(3) Provide for infarmatonal and
educationaYprograms designed. ‘o (J)
achieve community understanding of the
objectives of the program, (I} inform the
community of the avajlability of
services, and (ill} promote continued
pn;ddx:_;g?xnr in tha project ttz pax'aonif:e to
whom family planning servicas m
beneliclal. i

(¢) Provide for arjentation and
inservice tralning for all project '
personnel.

(S) Provide servicea without the

- Impouition af any durational'reaidency

requirement or requirement that the

_ pauenll be referred by a physiclan.

{8) Pravide that family planning
medical gervicas will be performed
under the direction of a physiclan with
ofoclal training ar experience in family
plenning,

(7) Pravide that all services purchasad
for project participants will be

authorized by the project directoror hia
designes on the project stafl.

(8) Provide for goordination and use of
referral arrangements with othar
providers of health care services, local
health and welfare departments,
hospltals, voluntary agencies, and
health servicas profects supportsd by
other Federal peograms.

{8) Provide that if family planning
services ars provided by coateact or
other aimilar arrangements with actual
ptoviders of aervices, services will be
provided in accordance with a plan
which establishes ratee and metheds of
payment for medical care, These
payments must ba made undex '
‘sgresmsnts with a schedule of rates and
payment procedures maintained by.the
grantee. The grantes muat be-prepared
to substantiate that these rates are

reasanable and necessacy.

{10) Pravide, ta the maximum feaaible
extent, an oppartunity for participation
in tha development, implementation.
‘and evaluation.of the project by. paraans
broadly representative of all significant
elements of the population to be sarved,
and b&olhnn {n the eommunity '
knowledgeahle nhout the community's.
needa for family planning sesvices.

§50.6 what prﬁeodmslnpvply' 10 sssure
the auitabllity of informational and -
educsfional material?

(8) A grant under this section may bs
made only upon assuraaces satisfaclory
to the Secratary that the project shall
‘pravide for the review and appraval of
informational and sducat! malerials -
developed or made available undar the
project by an-Advisery Comsmittee priox
to their distribution, to assute that the
materials are suitable for the population:
ar community to which they ara to be
mads-available and the purposes of ttle
X of tha Act The project shall nat
disseminate any such materials which.
ary not spproved by the Advisary
Committee.’

(b) The Advisory Committee referred
to In subsaction (a) of this section shall
be establiskad as followa:

. [1) Sfre. The Committee ahall cansist
of no fewer than five but not more than

. nine members, except that thia provision

may bs waived by the Becretary for
good canae shawn,

(2) Compasitiom. The Cammittes ahall
include individusls broadly
representative (In terme of demographic
factors such as race, colos, national
arigin, handicapped condition, sex, and

e] of vopulation or community for
which tha materals are intendad.

(3} Functiaz. In reviewing matecials,
the Advisary Commitiee ahall:

{1).Conaider the educational and
cultural backgrounds of individuals to
wham the materals are addressed;

(1) Conaider the standrrds of the
population or community to be served
with respect to such materials;

(it]) Review the content of the material
to assure that the iriformation is
factually correct;

{iv] Determina whether the matarial is
suitable for the population or community

. ta which it 1s to be made available; and

{v] Establish a written record of ita

" determinations.

§50.7 What criteria will Heaith and Human
Services use ta decide which family
planning services projects to fund and in
what amount?

(8) Withip the limits of funda
avallable for these purposes. the
Secretary may nward grants for the
estehlishment and operation of those
projects which will-in the Departmant's
judgment best promote the purposes of
section 1001 of the Act, taking into
aceount

(1) The pumber of patients and. In
particular, the number of low-Income
patients to be servad;

{2) The extent to which family
planning services are needed locally;

(3) The relative need of the applicant;

(4) The capacity of the applicant ta
make rapid aud effoctive use of the
Faderal aselstance;

(5} The adequacy of the applicant's
facliities and staff:

(8) The relative avallability of non-
Fedaral resources within the community
to be servéd and the degree to which
thoza reaources are committed to the
projeet; and

(7) The degroe to which the ‘gro]ect
plan adequataly provides for the
requirements set farth In these
regulations, _

(b] The Secratary shall determine the
amount of any award 6n the bas!s of his
eatimate of the sum negessary {or the
performance of the profect. No grant
may be made for less than 80 parcant of
the projact'a costs, as 8o estiruated,
unless the grant Is to be raade for w

¢

i
|
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project which was supported. under 45 CPR Part B0—Nondiscrimination
section 1001, for leea than 90 percant of Under Programs Receiving Federil
‘ . {ta costs in fiscal year 1875. In that case, Assistauce Through the Department of
) o tha grant shall act be for leas than the Health and Human Setvices'
percentage of costs covered by the grant Implemantation of Titla V1 of the Civil
in Aiscal year 1978. Rights Act of 1864
(¢) No rant Ay be md'; ft;r An 45 CFR Part 81—Practico and
amount equal to 100 percent of the Procedures for Hearings Under Part 80
project’s estimated costs. 44 mﬂ wgmimng:mon on
' awarded? e s sodicep in ams
"(" How ls & gramt and Activitias Racelving or Banafiting
. {a) The notico of grant award specifias from Federsl Financial Asslatanco
how long HHS intends to suppart the g ep py s gg—Nondiscrimination on
projoct without v e o called the Basis of Age in Programs or
recompetea or e 2 pe J Flpanel
the projfect period, will usually ba for 3 ﬁ::‘g;::'“lm Fedaral al
ta § years.

Cene the t will initially be 42 CFR Part 123, Bubpart E—Health
forn;.)ynr nl:ljh‘ubleg::nt cantinuation System Agency Reviews of Certain

awards will aleo be for 1 year at & tinue, Praposed Ussn of Federal Health
A.grantes must submit a'separste Funds. -
np]:licatisl}u o hnc}: t.h‘: uuppo:t §$50.11 Confidentiaty. *
tin r each subsequent ynar. ]
Enel::lll‘::o regarding uunthmlaﬁnn mﬁu Momt‘::’n “I:?nfn":logd éﬂm
awards and the funding level of such d‘t““" s bmt. l° divi d" I Y. "-
awards will be mada after consideration ‘.’m"; N ot e held confld a.n ';:l‘.‘;!:l'l
of auch factcrs as the graniee's progross - ;.4 not b diiclosed withaut the

snd management practices, an
availabllity of funds. In &ll cases,
continuation awards require &
determination by HHS that continued

indtvidus!l's conssnt. except as may be
neceawsary to provide services to the
‘petient or se required by law, with
appropriate safoguards for

gﬁnﬂg&ﬂm' h“t_ (nterest of the + confldentiality, Otherwise, information
may be disclosed only in summary

-* .p(:ﬁzﬁa‘f:gg.’:m'} :: ::; grant statistical, or other form which ﬂou'n no

= commits or abligates the United States identily puugulu todividuals.
In any way to make any additional, § 53.12 - inventione or discaveries: :
supplemental, continuation, or other {8) A project grant award is subject to
award with respect to any approved " the regulations of HHS as set forth in 45
application or portion of an approved CFR Parte 6 and 8, as amended, Thess
application. - regulations shall l:gly to any activity of

' the project for which grant funds are

Ln“.:d:u what may grant used, whether the sctivity is part of an
Any funds granted under this subpart approved project ar {s an unexpected

duct of thet project.
shall be expended 1olely for the purpose o
far which the funds were granted in W&l ﬂ ﬁ"m‘“ “h ::: :‘u‘;’:ﬁzy '
_ accordance with the approved woaure th :”’:DP":““ . or
applicatian and budget. the regulations tl: at no eon P ‘:"w' v:'(nth
' ofthla subpart. the terms and.conditions :’h ot mnn&emanu cons u‘:: o : '
| et teateen S sl
Eri}_;cg:‘l;;gmaulbed o Subpast Q of €5 involved in the grant activity are aware
| KoL of and comply with such obligations.
£0.10 What other HMS reguistions .
! :o grants under this luhpt"n?r e §58.12 Additional conditiona. -
Attention {s drawn to the following . The Secretary '“Yai“;‘h:lﬂl";'i to
HHS Departmentwide regulations . wny grant, impose edditional canditians
which apply to ts under this prior to or at the tima of any award,
subpart These include; when (n the Department'g judgment
CFR Part 30—PHB Informal Grant  ~ E88 canditibas are necessary to assure
_u Appeals Precedure b e or protact ‘;d\ll;:lcam;ntfof %ﬂ ngp:l)&ud
program. the interests of public haalth,
4 g&mﬂ‘:&;&pm“‘ Grant o the. proper use of grant funds.
45 Part 10—{imitation on Payments T 0o 16730 Fisd 6380 041 sai]
or Relmbursements for Drugs S1LIG coot 4nvo-sd
45 CFR Part 74—Administration of
Grants

10
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Date
'om Acting Deputy Assistant Secretary for Papulation Affairs

Federal Register Notice Informing the Public of the Pre-1988
Subject Title X Abortion Palicies and Extending the Public Comment
Périod for 45 days -~ ACTION

To Ragional Health Administratoxs
Regions I-X

Attached is a copy of a recent Federal Register notice that:

~ (1) Informs the public of the availability of a statement
' of the pre-1988 abortion policies governing the Title X

family planning projects, and

(2) Reopens for an additional 45 days the comment period
established under the February 5, 1993 notices that
suspended the "gag rule" and proposed to retuxn the
Title X program to standards that were operative prior

to 1988.

The initial comment period closed on:AQril 6; however, in
response to raquests from the public for further information on
the prior policies and to obtain helpful public comment, we have -

chosen. to extand the comment period.

Also, as the notice states, attached is a copy of the pre-1988
abortion policy summary statement which you are to make avallable
at the regional office for public inspection and copying during
normal business hours. A copy will also be available at central
office. A copy of the policy statement may be provided to
persons requesting such a copy either at the time of on-site
inspection or by telephone request. Written comments received by
the Department in response to the February 5, 1993, FPedexral :
Register notice and ¢omments received under this extension will
continue to be available for public inspection during normal

business hours at central office.

If you have any questions or require more information, please
call me. '

YYy Bennett

Attachmente (2) >

(1) June 18, 1993 Pedexral Register Notice
(2) DHHS Policies Regarding the Title X National Family Planning

Program and the Section 1008 Abortion Prohibition -

&
I

a¥
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e tment of Health d Human Se ces

. Department of Health and Human Services
Policies regarding the Title X National Family Planning Progrgm
. and ghe,Sgc;LQn 1008 Abortion Pxohibition

Section 1008 of the Title.x statute states: "None of the funds NWW
appropriated under this title shall be used in programs wherae | ‘&}JJ
abortion is a method of.familf planning." . It has been the ﬂ WUb /”3
positi&n ©f the Department since 1971 that this prohibition tﬁﬁV

'applies not only to the performance of abortion by a Title X
project, but also to the conduct of certain .abortion-related
activities by the project. On the other hand, it has also been
the Department’s poﬁition that the prohibition does not apply to
all the'activities of a Title X grantee, but only to those within
the Title X project. This statement sets out more specifiéally'
the Departmeht policy in existeqce prior to the impﬁsition of the
1988 *Gag Rule” with regérd to implementation of §1008. |

In general, the Department viewe §1008 ae prohibiting Title X
programs from engaging in activities which promote or encourage

\

abortion as a method of family plahning.

o However, §1008 does not prohibit the funding under
Title X of activitiee which have only a possibility of
encouraging or promoting abortion; éather, a moxe

direct nexus is required.

o The general test is whether the immediate effect of the
activity in question is to promote or encourage the use

1

W]
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of abortion as. a method of family planning. If the
immediate effect of the activity in question is

essentially neutral, then it does not fall afoul of

§1008.

Thus, it has been held that a Title X project may not provide

services that directly facilitate the use of aboxrtion as a method

of family planning. Actione prohibited in a Title X project
include providing tranapprtation for an abortion, expiaiuing and
obtaining signed abortion consent forms froﬁ clients interested
in aboitiona, negotiating a reduction in fees for an abortion,
acheduling or arranging for the performance of an abortion,
prumbting or advocating abortion within Title X program
activities, or failing to preserve sufficient separation between

- Title X program-activities and aboffion—rélated activities.

Abortion Counsgeling apnd Referxral

Although the Department in 1988 acted to prohibit options
couneeling and referral in Title X projects, the Department has

since returned to the standards of the 198] Title X Guidelinecs,

which state:

Pregnant women should be offered information and counseling
regarding their pregnancies. Those requesting information
on optione for the management of an unintended pregnancy are
to be given non-directive counseling on the following
alternative courses of action, and referral upon request:

o Prenatal care and delivery
o Infant care, foster care, or adoption
o Pregnancy termination.

2

(W
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Limitations on Aboxrtion Counseling and Referral

o A Title X project may not provide pregnancy counseling

which promotee abortion or encourages peresons to obtain

abortion.

o However, the project may advise patients of all medical

options and the accompanying risks.

o A Title X project may, consistent with siOOB, provide a
*mere referral® for abortion. "Mere referral® means
providing a patient with the name, address, and/or

- telephone number of an abortion provider, without

further affirmative action to sacure the aervices.

o Howaver, where a referral to another provider who might
perform an abortion is medically indicated because of
the patient’s condition or the condition of the fetus
(such as where the wuman'a life would be endangered),
such a referral by a Title x project ie not prohibited
by §1008 and is required by 42 CPR 53.5(b)(l). The
"mere referral" limitation does not apply in cases in

which a referral is requirad by medical indications.

P.14-18
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Advocacy Activities

(o]

A Title X project may not promote or encourage the use
of abortion as a method of family planning through

advocacy activities such as:

- providing speakers to debate in opposition to

" anti-abortion speakers,

- bringing legal action to liberalize statutes
relating to abortion, or

-- producing and/or showing films that tend to
encourage or promote a favorable attitude towaxd

abortion as a method of family planning.

However, a Title X project may be a dues-paying
participant in a national abortion advocacy
organization, so long as there are other legitimate

- program-related reasons for the affiliation (such as

"access to certain information or data useful to the

Title X project).

A Title X project nay also discuss abortion as a backup
method of family planning in a discussion of relative

risks of various methods of contraception.

O

P.15718
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It should be ﬁoted that the advocacy limitations described here

refer to the Title X projeet, and not to non-project activities

supported by the Title X grantee,

Separation

Non-Title X abortion activities must be separate and distinct

fram Title X project activities.

where a grantee-conducts abortionwﬁctivitles that are
not part of the Title X project and would not be
permissible if they were, the grantee must ensure that
the Title X-supported project is separate and
distinguishable from those other activities.

The Title X project igs the éet of activities the
grantee agreed to perform in the relevant grant

documents as & condition of receiving Title X funds.

A grant‘applic&nt may include both project and non-
project activities in its grant application, and, so
long as ‘these are properly distinguished from each
other and prchibited activities are .not reflected in
the amount of the total approved budget, no compliance

problem is created.

P.16/18
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o Separation of Title X frOm abortion activities does not
.requix:‘e separate grantees or even a separate health
facility, but separate bookkéeping entries alone will
not satisfy the spirit of thellaw. Mere technical
allocation of fundB, attributing Federal dollars to

- non-abortion activities, is not a legally supportable

avoidance of §1008.

-

o A common waitiag room has likewise been held to be

- permissible, a8 long as the costs are properly pro-

;ated and no impermissible materials are present.

o Simiiarly, cbmmon staff is ,permissible, so long as
salaries are propérly allocated and all abortion-
related activities of the staff members are performed
in a progr&m which is entirely saparate from the Title

X project.

o A hospital offering abortions for family planning
purposes and also housing a Title X project is
" permissible, as long as the abortion activities are

sufficiently separate from the Title X project.
0 Maintenance of a single file system for abortion and

family planning patients is permissible, 8o long as

costs are properly allocated.

v
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o what must be looked at is whether.the abortion element
in a program of family planning eervices bglka'so large
and is so intimately related to all aapects of the
program éa to make it difficult or impossible to

separate the eligible and non-eligible items of cost.

o Whether a'violation of §1008 has occurred is determined
by whether the prohibited activity is part of the
funded project, not by whether it has been paid for by

Federal or non-Federal funds.

pate 204/777

Jerry Bennett
Acting Deputy Assistant Secretary
for Population Affairs

3
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(5)  Not providelor promote or encourfzi%bortion as a method of family planning. A

handicapging condition, age, sex, number of pregnancies, or marital status.

project must:

(i) Offer pregnant women the opportunify to be provided information and counseling

;;egarding.'
(A) Prenatal care and delivery.
(B) Infani care, foster care, or adoption; and
(C) Pregnancy termination.
Ifrequested to provide such ir-xfbrm;zrion and counseling, provide neutral, factual irgformatioh

and nondirective counseling, and appropriate referral on request, on each of the options, except
_’___—d"-—_—\____ "

| Jor any options that the pregnant woman indicates that she does not wish to receive information
.ana' counseling about.

(i) Ensure that project funds are not used for, and project activities are separate and
distinct from, any non-title X activities of the grantee that provide or promote or encourage
abortion as method of family planning.

(6)  Provide that priority in the provision e services will be given 1o persons from
low-income families.

(7)  Provide that no charge will be made for services-provided to any persons from a

'low-income family except to the extent that payment will be made by a third party (including a
government agency) which is authorized to or is under legal obligation to pay this charge.

(8)  Provide that charges will be made for services to persons other than those from
low-income families in accordance with a schedule of di;counts bésed on ability to pay, except

that charges to persons from families whose annual income exceeds 250 percent of the levels set

e | Y
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For the reasons set out in the preamble, subpart A of part 59 of title 42, Code of Federal
Regulations, is hereby revised to read as follows:

PART §9 -
Subpart A -

‘Sec.
59.1
59.2
59.3
59.4
59.5
59.6

59.7

59.8
59.9
55.10
59.11
. 59.12

Subpért B-
Subpart C -

55.201
59.202
59.203
59.204
59.205
59.206
50.207
59.208
59.209
59.210
59.211
59.212
59.213
59.214
59.215

Grants for Family Planning Services

Project Grants for Family Planning Services

To what programs do these regulations apply?

Definitions. ' _

Who is eligible to apply for a family plamming services grant?

How does one apply for a family planning services grant?

What requirements must be met by a family planning project?

What procedures apply to assure the suitability of informational and educational
material?

What criteria will the Department of Health and Humar Services use to decide
which family plannigg services projects to fund and in what amount?

How is a grant awarded?

For what purposes may grant funds be used?

What other HHS regulations apply to grants under this subpart?
Confidentality. )

Additional conditions.

[Reserved]
Grants for Family Planoing Service Training

Applicability.

Dcfinitions.

Eligibility.

Application for a grant.
Project requirements.
Evaluation and grant award.
Payments.

Use of project funds, -
Civil rights.

Inventions or discoveries
Publications and copyright.
Grantee accountability.
[Reserved]

Additional conditions.
Applicability of 45 CFR part 74.

AUTHORITY: 42 U.S.C. 3002-4.

Q
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Subpart A - Project Grants for Family Planning Services

Sec.

59.1 To what programs do these regulations apply?

592 Definitions.

59.3 ' Who is eligible to apply for a family planning services grant?

59.4 - How does one apply for a family planning services grant?

59.5 What requirements must be met by a family planning project?

$9:6 i ¢+ What procedures apply to assure the suitability of informational and educational
matenial?

59.7 What criteria will the Department of Health and Human Services use to decide
which family planning services projects to fund and in what amount?

59.8 How is a grant awarded?

59.9 For what purposes may grant funds be used?

59.10 What other HHS regulations apply to grants under this subpart'7

59.11 Confidentiality.

59.12 Additional conditions.

§ 59.1 To what programs do these regulations apply?

The regulations of this subpart are applicable to the award of grants ﬁnder section 1001 of -
the Public Health Service Act (42 U.S.C. 300) to assist in the establishment and operation of
voluntary family planning projects. These projects shall consist of the educational,
comprehensive medical, and social services necessary to aid individuals to determine freely the
number and spacing of their children.

59.2 Definitions.

As used in this subpart:

“Act” means the Public Health Service Act, as amended.

“Family” means a social unit composed of one person, or two or more persons living
together, as a household.

“Low income family” means a family whose total annual income does not exceed 100

percent of the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2). “Low-

incomg family” also includes members of families whose annual family income exceeds this

O
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amount, but who, as determined by the project director, are unable, for good reasons, to pay for
family planning services. For example, unemancipated minors who wish to receive services on a
confidential basis must be considered on the basis of their own resources.

“Nonprofit;*‘as applied to any private agency, institution, or organization, means that no
part of the erifity"s'liet éarnings benefit, or may lawfully benefit, any private shareholder or
individual - *PE

“Secretary” means the Secretary of Health and Human Services and any other officer or
employee of the Department of Health and Human Services; to whom the authority involved has
been delegated.

“State™ includes, in addition to the several States, the D_istrict of Columbia, Guam, the-
Commonwealth of Puerto Rico, the Northern Mariana Islands, the U.S.Virgin Islands, American

Samoa, the US Outlying Islands (Midway, Wake, et al.), the Marshall Islands, the Federated

States of Micronesia and the Republic of Palau.

§59.3 Who is eligible 10 apply for 2 family planning services grant?

Any public or nonprofit private entity in a State may apply for a grant under this subpart.

559:4 How does one apply for a family planning services grant?

(@)  Application for a grant under this subpart shall be made on an authorized form.

(b)  Anindividual authorized to act for the applicant and to assume on behalf of the
applicant the obligations imposed by the terms and conditions of the grant, including the
regulations of this subpart, must sign the application. |

(¢)  The application shall contain -

(1) A description, satisfactory to the Secretary, of the project and how it will meet the

requirements of this subpart;

O
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(2) A budget and justification of the amount of grant funds requested;

(3) A description of the standards and qualifications which will be required for all |
personnel and for all facilities to be used by the project; and

(4  Such other pertinent information as the Secretary may require.

§59.5 What requifeinents must be met by a family planning project?

(@)  Each projéct Supported under this part must:

(1)  Provide a broad range of acceptable and effective medically approved family
planning methods (including natural family planning methods) and services (including inferulity
services and services for adolescents). If an organization offers only a single method of family
planning, it may participate as part of a project as long as the entire project offers a broad range
of family planning services.

(2)  Provide services without subjecting individuals to any coercion to accept services
orto exﬁploy or not to employ any pam'culér methods of family planning. Acceptance of

' services must be solely on a voluntary basis and may .not be made a prerequisite to eligibility for,
or receipt of, any other services, assistaﬂce from or participation in any other program of the
applicant. 1/

(3)  Provide services in a manner which protects the dignity of the individual.

(4)  Provide services without regard to religion, race, color, national ongin,

1/Section 205 of Pub. L. 94-63 states: "Any (1) officer or employee of the United States, (2)
officer or employee of any State, political subdivision of a State, or any other entity, which
administers or supervises the administration of any program receiving Federal financial
assistance, or (3) person who receives, under any program receiving Federal assistance,
compensation for services, who coerces or endeavors to coerce any person to undergo an
abortion or sterilization procedure by threatening such person with the loss of, or disqualification
for the receipt of, any benefit or service under a program receiving Federal financial assistance
shall be fined not more than $1,000 or imprisoned for not more than one year, or both."

O
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" handicapping condition, age, sex, number of pregnancies, or marital status.
(5)  Not provide @' promote or encourage]abortion as a method of family planning. 4
( project must: e
dos (i) Offer pregnant women the omgr;yrgit): to be provided informarion and coinseling
' P e
5
(9 Yeenro

u -~ " . §
Mwat prowcte ., (B) Infant care, foster care, or adoption; and @

regarding:  (A) Prenatal care ana; gﬁ’t’ very: .
(C) Pregnancy termination.
If requested to provide such information and counseling, provide neutral, factual information
and nondirective counseling, Ed’ approprzate referral on reqm;a on each of the options, excep
oloot wdurch,
Jor any options tl;;.-t the pregnant woman indicates that she does not wish to receive informatio
and counseling about:

(i1) Ensure that project funds are not used for, and p}OJ'ecr aclivities are separate and
distinct from, any non-title X activities of the grantee that provide or promote or encourage
aborrion as method of family planning.

6) Provéde that pﬁority in the provision of services will be given to persons from
low-income familjes.

(7Y  Provide that no-charge will be made for services provided to any persons from a
low-income family except to the extent that payment will be made by a third party (including a
government agency) which is authorized 1o or.is under legal obligation to pay this charge.

(8)  Provide that charges will be made for services to persons other than those from
low-income families. in accordance with a schedule of discounts based on ability to pay, except

that charges to persons from families whose annual income exceeds 250 percent of the levels set

forth in the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2) will be made in

O
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accordance with a schedule of fees designed to recover the reasonable cost of providing services.

(9)  Ifathird party (including a Government agency) is authorized or legally obligated
to pay for services, all reasonable efforts must be made.1o obtain the third-party payment without
application of any discounts. Where the cost of services.is1to be reimbursed under title XIX, XX,
or XXI of the Social Security Act, a written agreement with the title XIX, XX or XXI agency is
required. ' L persuac .

(10)(i) Provide that if an application relates to consolidation of service areas or health
resources or would otherwise affect the operations of local or regional entities, the applicant mﬁst
document that these entities have been given, to the maximum feasible extent, an opportunity to
participate in the development of the application. Local and regional entities include existing or
potential subgrantees which have previously provided or propose to provide family planning
services 10 the area proposed to be served by the applicant.

(i) Provide an opportunity for maximum participation by existing or potential subgrantees in
the ongoing policy decisionmaking of the project.

(11) Provide for an Advisory Committee as required by §59.6.

(b) In addition to the requirements of paragraph (a) of this section, eaﬁh project must meet
each of the following requirements unless the Secretary determines that the project has
established good cause for its omission. Each projcct must:

(1)  Provide for medical services related to family planning (including physician's
consultation, examination prescription, and continuing supervision, laboratory examinpation, .
contraceptive supplies) and necessary referral to other medical facilities when medically
indicated, and provide for the et;fective usage of contraceptive devices and practices.

(2)  Prowvide for social services r’elated to family planning, including counseling,

O
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referral to and from other social and medical services agencies, and any ancillary services which
may be necessary to facilitate clinic attendance.

(3)  Provide for informational and educational programs designed to -

(i) Achieve comrﬁunity understanding of the objectives of the program;

(i)  Inform the community of the availability ofiseivicés;randducat:. -

(ili) Promote cohtinued participation in the project by persons to whom family
planning servi;es may be beneficial.

4) frovide for orientation and in-service traiping for all project personnel.

(5)  Provide services witiaout the imposition of any durational residency requirement

_ or requirement that the patient be referred by a physician.

(6)  Provide that family planning medical services will be performed under the
direcﬁon of a physician with special training or experience in family planning.

(7)  Provide that all services purchased for project participants will be authorized by
the project director or his designee on the project staff.

(8) Provide for coordination and use of referral arrangements with other providers of
health care servicés, local health and welfare departments, hospitals, voluntary agencies, and
health serﬁces projects supported by other federal programs.
| (%)  Provide that if family planning services are provided by contract or other similar
arrangements with actual providers of services, services will be provided in accordance with a
plan which establishes rates and method of payment for medical care. These payments must be
made under agreements with a schedule of rates and payment procedures maintained by the
grantee. The grantee must be prepared to substantiate, that these rates are reasonable and

necessary.
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(10)  Provide, to the maximum feasible extent, an opportunity for participation in the
development, implementation, and eﬁluation of the project by persons broadly representative of
all significant elements of the popﬁlaﬁon to be served, and by otbers in the community
knowledgeable about the community's needs for family planning services.

§59.6 What procedures apply to assure the suitability of informatiopal’and educational

material?

(a) A grant under this section may be made only upon assurance satisfactory to the
Secretary that the project shall provide for t.hclreview and approval of informational and
educational materials developed or made available under the project by an Advisory Committee
prior to their distribution, to assure that the materials are suitable for the population or
community to which they are to be made available and the purposes of title X of the Act. The
project shall not disseminate any such materials which are not approved by the Advisory

~ Committee. |

(6)  The Advisory Committee referred to in paragraph (a) of this section shall be
established as follows:

(1) Size. The Committee shall consist 6f_ ﬁo fewér than five but not more than nine
members, except that this provision may be waived by the Secrétary for good cause shown.

(2) Composition. The Committee shall include individuals broadly representative (1n
termns of demographic factors such as race, color, national origin, handicapped condition, sex,
and age) of the population or community for which the materials are intended.

(3) Function. In reviewing materials, the Advisory Committee shall:

i) Conside.r the educational and cultur‘al backgrounds of individuals to whom the

materials are addressed,;
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(i)  Consider the standards of the population or community to be served with respect
10 such materials:

(iif) Review the content of the material to assure that the information is factually
correct;

(iv)  Determine whether the material is suitable for the population or community to
which is to be made available; and

(v)  Establish a written record of its determinations.

§59.7 What criteria will the Departrrient of Health énd Human Services use to decide

which family planning services projects to fund and in what amount?

(2 | Within the limits of funds available for these purposes, the Secretary may award
grants for the e;tablishmem and operation of those projects which will in the Department's
judgmeml best promote the purposes of section 1001 of the Act, taking into account:

(1)  The ngmber of patients, and, in particular, the number of low-income patients to
be served;

(2)  The extent to which family pldﬁning services are needed locally;

3) The relative need of the. applicant;

(4)  The capacity of the applicant 1o make rapid and effective use of the federal
assistance; | |

(5)  The adequacy of the applicant"; facilites and staff:

6 | The relative availability of ndr';fedezal resources within the community to be
served and the degree to which those Tesources are committed to the project; and

(7)  The degree to which the proj ect plan adequately provides for the requirements set

forth in these regulations.
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(b)  The Secretary shall determine the amount of any award on the ba;sis of his
estimate of the sum necessary for the performance of the project. No grant may be made for less
than 90 percent of the project's costs, as so estimated, unless the grant is to be made for a project
which was supported, under section 1001, for less than 90 percent of its costs in fiscal year 1975.
In that case, the grant shall not be for less than the percentage of costs covered 'by the grant in
fiscal year 1975.

(c) | No grant may be made for an amount equal to 100 percent for the project's
estimated costs.

§59.8 How is a grant awarded?

(@) The notice of grant award specifies how long HHS intends to support the proje;t
without requiring the project to recompete for funds. This period, called the project period, will
usually be for three to five years.

(b)  Generally the grant will initially be for one year and subsequent continuation
awards will also be for one year at a time. A gmntee must submit a separate application to have
the support continued for each subsequent year. Decisions regarding continuation awards and
the ﬁmding‘ level of such awards will be made after consideration of such factors as the grantee's
progress and management practices, and the availability of funds. In all cases, continuation
awards require a determination by HHS that continued funding is in the best interest of the
government.

(c) Neither the approval of any application nor the award of any grant commits or
obligates the United States in any way to make any additional, supplemental, continuation, or
other award with respect to any approved application or portion of an approved application.

§59.9 For what purpose may grant flxﬁds be used?

O
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Any funds granted under this subpart shall be expended solely for the purpose for which
the funds were granted in accordance with the approved application and budget, the regulations
of this subpart, the terms and conditions of the award, and the applicable cost principles
prescribed in 45 CFR Part 74 or Paﬁ 92, as applicable.

§59.10 What other HHS regulations 'ggp' ly to grants under this subpart?

Attention is drawn tc; the following HHS Department-wide regulations which apply to
grants under this subpart. These include:
37 CFR Part 401- Rights to inventions made by nonprofit organizations and small business firms
| under government grants, coptracts, and cooperative agreements
42 CFR Part 50, Subpart D - Public Health Service grant appeals procedure
45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board
45 CFR Part 74 - Uniform administrative requirements for awards and subawards to institutions
of higher education, hospitals, other nonprofit organizations, and cdmmercial
organizations; and certain graots and agreements with states, local governments
and Indian tribal governments
45 CFR Part 80 - Nondiscrimination under ;‘)rograms receiving Federal assistance through the
Department of Health and Human Services effectuation of Title VI of the Civil
Rights Act of 1964
45 CFR Part 81 - Practice and procedure for"héan'ngs under Part 80 of this Title
45 CFR Part 84 - Nondiscriminat_ion. on the baSLS of handicap in programs and activities
receiving or benefitting from Federal financial assistance |
' 45 CFR Part 91 - Nondiscrimination on the B:a.:sis of age in HHS programs or activities receiving

Federal financial assistance -

u
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45 CFR Part 92 - Uniform administrative requirements for grants and cooperative agreements 10
state and local governments
11 Confidentiality. | |
All information as to personal facts and circumstances obtained by the project staff about
individuals receiving services must be held confidential and must not be disclosed without the
individual_'j cgr(;“sehrﬁ, except as may-be necessary to provide services to the patient or as required
by law, with appropriate safeguards for confidentality. Otherwise, information may be disclosed

only in summary, statistical, or other form which does not identify particular individuals.

§59.12 Additional conditions.

The Secretary may, with respect to any grant, impose additional conditions prior to or at

the time of any award, when in the Department'’s judgment these conditions are necessary to

. assure or protect advancement of the approved program, the interests of public health, or the

proper use of grant funds.

(pnisfor o e Ve IR
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handicap%ng condition, age, sex, number of pregnancies, or marital status.
(5)  Not providelor promote or encourf%bortion as a method of family planning. A

project muslt:

(i) Offer pregnant women the opportunity to be provided information and counseling

regarding:
(A) Prenatal care and delivery;

(B) Infant care, foster care, or adoption; and

(C) Pregnancy termination.
If requested to provide such information and counseling, provide neutral, factual information

and nondirective counseling, and appropriate referral on request, on each of the options, excepr
—_— e —

JSor any options that the pregnant woman indicates that she does not wish to receive information
.and counseling abou.

(ii) Ensure thar project funds are not used for, and project activities are separate and
distinct from, ar.zy non-title X activities of the grantee thal provide or promote or encourage
abortion as merhod of family planning.

(6)  Provide that priority in the provision of services will be given to persons from
low-income families.

(7)  Provide that no charge will be made for services provided to any persons from 2
low-income family except to the extent that payment will be made by a third party (inf:liding a
government agency) which is authorized to or is under legal obligation to pay this charge.

¢)) Provide that charges will be made for services to persons other than those from
low-income families in accordance with a schedule of discounts based on ability to pay, except

that charges to persons from families whose annua] income exceeds 250 percent of the levels set

L



BILLING CODE: 4160-M
DEPARTMENT OF HEALTH AND HUMAN SERVICES .
Office of Public Health and Science
LN PR & LA T
Provision of Abortion-Related Services in Family Planning Services Projects
wquenthy micde avarlable a e
AGENCY: Office of Population Affairs, OPHS, DHHS.
L reopencu Uie public comment ou
ACTION: Notice.
SUMMARY: This notice informs the public of the policies and interpretations relating to the
statutory requirement that no funds appropriated under Title X of the Public Health Service Act
be used in programs in which abortion is a method of family planning.
FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population
Affairs, (301) 594-4001.
SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and

Human Services published in the Federal Register a notice of proposed rulemaking that proposed

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A of Part 59 sets forth the
pfogram requirements applicable to grantees under section 1001 of the Public Health Service
(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that
subpart by readopting the program regulations as they existed prior to February 2, 1988. This
action would have the effect of revoking the regulations published on February 2, 1988,
colmmonly known as the “Gag Rule,” which set forth standards for the compliance by such )

grantees with section 1008 of that Act, 42 U.S.C. 300a-6.



The February 5, 1993 notice of proposed rulemaking also proposed to reinstitute the pre-
1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As
explained in the notice of proposed rulemaking, those policies and interpretations derived from

ar

previous opinions of the Department concerning section 1008. To promote more useful public
v by ide Xoprog

comment in the rulemaking process, the Department subsequently made available a more
v However, the

detailed summary of the policies and interpretations and reopened the public comment period.
vl o thoee within the

58 FR 34042 (June 23, 1993).
RIS

A number of public comments on the prior policies and interpretations were obtained
during the reopened comment per}od, and the public comments received during both comment
periods were generally focused on the prior policies and interpretations rather than on the
proposed regulatory language. The Department has modified its prior interpretgtions in several
particulars based in part on the public comment rece_ived. These modifications, and the grounds
therefor, are described in the preamble to the final rules published on this date in the rules section
of the Federal Register. The policies and interpretations, as so modified, are set out in the
summary statement below. The summary below is also reorganized from the summary statement
made available for public comment, for purposes of clarification.

Accordingly, to provide guidance. to grantees in order to promote uniform administration
of the program and facilitate grantee compliance with the policies and interpretations that are
being reinstituted in conjunction with the final regulations adopted on this date, proVi?l}d below

is a summary of the program policies and interpretations that relate to section 1008 of the PHS

Act.



‘ Program Policies Regarding the Title X National Family Planning Program and the
Section 1008 Abortion Prohibition

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: “None of the funds
appropriated under this title shall be used in programs where abortion is a method of family
planning.” This prohibition applies not only to the performance of abortion by a Title X project,
but also to the conduct of certain abortion-related activities by the projectl.- :-.However, the
prohibition does not apply to all the activities of a Title X grantee, but only to those within the
Title X project. This statement summarizes the Department policies and interpretations in
existence prior to the imposition of the 1988 “Gag Rule” with regard to implementation of
section 1008, as modified following the rulemaking of 1993.

1. General principles. In general, section 1008 prohibits Title X programs from engaging
in activities which promote or encourage abortion as a method of family planning. ‘However,

zsection 1008 does not prohibit the funding under Title X of activities which have only a
. possibility of encouraging or promoting abortion,; rather, a more direct nexus is required. The
._general test is whether the immediate effect of the activity in question is to promote or encourage
«_the use of abortion as a method of family planning. If the immediate effect of the activity in
hquestion is essentially neutral, then it is not prohibited by the statute. Thus, a Title X project
may not provide services that directly facilitate the use of abortion as a method of family
~planning, such as providing transportation for an abortion, explaining and obtaining signed

abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an

abortion, and scheduling or arranging for the performance of an abortion, promoting or



advocating abortion within Title X program activities, or failing to preserve sufficient separation .
~between Title X program activities and abortion-related activities. -
2. Abortion counseling and referral. According to the 1981 Title X Guidelines:,

Pregnant women should be offered information and counseling
regarding their pregnancies. Those requesting information on
options for the management of an unintended pregnancy are to be
given non-directive counseling on the following alternative courses
of action, and referral upon request: e

0 Prenatal care and delivery
o Infant care, foster care, or adoption
0 Pregnancy termination.

There are limitations on what abortion counseling and referral is pennissible under the
statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or
encourages persons to obtain abortion, although the project may provide patients with complete
factual information about all medical options and the accompanying risks and benefits; (b) a

«+Title X project may provide a referral for abortion. A referral may include providing a patient
.with the name, address, telephone number, and other relevant factual information (such as
.. whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project
-may not take further affirmative action (such as negotiating a fee reduction, making an
_. appointment, providing transportation) to secure abortion services for the patient; and (c) where a
referral to another provider who might perform an abortion is medically indicated because of the
«patient’s condition or the condition of the fetus (such as where the woman’s life would be
&_ndangered), such a referral by a Title X project is not prohibited by section 1008 and is required
by 42 CFR 59.5(b)(1). The limitations .on referrals _do not apply in cases in which a referral is

made for medical indications.



3. Advocacy activities. A Title X project may not promote or encourage the use of
abortion as a method of family planning through advocacy activities such as providing speakers
to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes
relating to abortion, or producing and/or showing films that encourage or promote a favorable
attitude toward abortion as a method of family planning. <Films that present only neutral, factual

<~information about abortion are permissible. A Title X project may be a dues paying participant
~in a national abortion advocacy organization, so long as there are other legitimate program-
telated reasons for the afﬁl_iati.on (such as access to certain information or data useful to the Title
"X project). A Title X project may also discuss abortion as a backup method of family planning
in a discussion of relative risks of various methods of contraceptidn.

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X
project activities. Where a grantee conducts abortion activities that are not part of the Title X
project and would not be permissible if they were, the grantee must ensure that the Title X-
supported project is separate and distinguishable from those other activities. What must be
looked at is whether the abortion element in a program of family planning services bulks so large
and is so intimately related to all aspects of the program as to make it difficult or impossible to
separate the eligible and non-eligible items of cost.

The Title X project is the set of activities the grantee agreed to perform in the relevant

~grant documents as a condition of receiving Title X funds. A grant applicant may include both
.project and nonproject activities in its grant application, and, so long as these are properly
‘distinguished from each other and prohibited activities are not reflected in the amount of the total
-approved budget, no problem is created. Separation of Title X from abortion activities does not

- 5 -



" require separate grantees or even a separate health facility, but separate bookkeeping entries
alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal
dollars to non-abortion activities, is not a legally supportable avoidance of section 1008.

»Certain kinds of shared facilities are permissible, so long as it is possible to distinguish

. between the Title X supported activities and non-Title X abortion-related activities: (a) a
common waiting room is permissible, as long as the costs are properly pro-rated; (b) common
staff is permissible, so long as salaries are properly allocated and all abortion related activities of

. the staff members are perfqrmed in a program which is entirely separate from the Title X project;

= a hospital offering abortions for family. planning purposes and also housing a Title X project is

.permissible, as long as the abortion activities are sufficiently separate from the Title X project;
and (d) maintenance of a single file system for abortion and family planning patients is
permissible, so long as costs are properly allocated.

Whether a violation of section 1008 has occurred is determined by whether the prohibited
activity is part of the funded project, not by whether it has been paid for by federal or non-federal
funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the
Title X project by various means, including counseling and service protocols, intake and referral

procedures, material review procedures, and other administrative procedures.

Dated: AoV~ 22,/ ‘777

B -&LN-// #_—»
Denese O. Shervington
Deputy Assistant Secretary for Population Affairs
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(5) Not providelor promote or encourizie}bortion as a method of family planning. A "[

handicap%ng condition, age, sex, number of pregnancies, or marital status.

project must:

(i) Offer pregnant women the opportunity to be provided information and counseling

r.egarding:
| (A) Prenatal care and delivery;
(B) Infant care, foster care, or adoption; and
l(C). Pregnancy termination.
Ifrequested to provia’é such in_f'orm;zrion and counseling, provide neutral, facmal information

and nondirective counseling, and appropriate referral on request, on each of the options, except

for any options that the pregnant woman indicates that she does not wish to receive information
.and counseling abqut.

(i1} Ensure thar project funds are not used fér, and projecr activiries are separate and
distinet from, arzy non-title X activirfgs of the grantee that provide or promote or.encaurage
abortion as method of family planning.

(6)  Provide that priority in the provision of services will be given to persons from -~
ldw-income families.

@) | Provide that no charge will be made for services-provided to any persons from 2

| low-income family except to the e:lctent that payment will be made by a third party (including a
government agmd) which is authorized to or is under legal obligation to pay this charge.

(85 Provide that charges will be made for services to persons other than those from
low-income families in accordance with a schedule of discounts based on ability to pay, except

that charges to persons from families whose annual income exceeds 250 percent of the levels set

L]

e | “?



MAR-07-00 19:16 FROM:DHHS 0S 10S EX SEC ID:2026807203 PAGE 14/14

DRAFT o)
Jimast

handicapsing condition, age, sex, number of pregnancies, or marital status.
(8)  Not provide(or promoie or encourie}borrion as a method of family planning. A

project musI:

(i) Offer pregnant women the opportunity to be provided information and counseling

r'egardz'ng:
(A) Prenatal care and delivery;
_ (B) Infunt care, foster care, or adoption; and
(C) Pregnancy termination.
Ifrequested to provide such in_fbrm;:rion and counseling, provide neutral, factua[ irfomation

and nondirective counseling, and appropriate referral on request, on each of the options, except
—_—— e — .

Jor any options that the pregham woman indicates that she does not wish to receive information
.ana’ counseling aboul. o

(i) Ensure that project funds are not used for, and projecr activities are separate and
distinct from, arry non-litle X ac{ivirfes of the grantee that provide or promote or encourage
abortion as method of family planning. |

(6) - Provide that priority in the provision of services will be given to persons from e
low-income families.

(7)  Provide that no charge will be made for services-provided to any persons from a
low-income family except to the extent that payment wﬂl be made by a third party (inciix_ding a
government agency) which is authorized to or is under Jegal obligation to pay this charge.

(8)  Provide that charges will be made for services to persons other than those from
Jow-income families in accordance with a schedule of discounts based on ability to pay, except

that charges to persons from families whose annual income exceeds 250 percent of the levels set

© | Y



Any funds granted under this subpart shall be expended solely for the purpose for which
the funds were granted in accordance-with the approved application and budget, the regulations
. of this subpart, the terms and conditions of the award, and the applicable cost principles
- prescribed in 45 CFR Part 74 or Part 92, as app“liqable.. |

§59.10 What other HHS regulations am)l\f to grants under this subpart?

Attention is drawn tb the following HHS Department-wide regulations which apply to
grants under this subpart. These include: <
37 CFR Part 401- Rights to inventions made b)-' nonprofit organizations and small business firms
under government grants, contracts, and cooperative agreements
42 CFR Part 50, Subpart D - Public Health Service grant appeals procedure
45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board
45 CFR Part 74 - Uniform administrative requirements for awards and subawards to institutions
of higher education, hospitals, other nonprofit organizations, and commercial
ofgahizations; and ce_rfain grahts and agreements with states, local governments
and Indian tribal governments
45 CFR Part 80 - Nondiscrimination under programs receiving Federal assistance through the
Department o:f Health and Human Services effectuation of Title VI of the Civil
Rights Act of 1964
45 CFR Part 81 - Practice and procedure for hearings under Part 80 of this Title
45 CFR Part 84 - Nondiscrimination on the basis of handicap in programs and activities
receiviﬁg or bepeﬁtting from Federal ﬁnancia.l assistance
- 45 CFR Part 91 - Nondiscrimination on the basis of age in HHS programs or activities receiving

43



Federal financial assistance
45 CFR Part 92 - Uniform administrative requirements for grants and cooperative agreements to

state and local governments -

§59.11 Confidentiality.

All information as to personal facts and circumstances obtained by the project staff about
individuals receiving services must be held confidential and must not be disclosed without the

& ' :

individual's consent, except as may be necessary to provide services to the patient or as required
by law, with appropriate safeguards for confidentiality. cherwisé, information may be disclosed
only in summary, statistical, or other form which does not identify particular individuals.
§59'_12 Additional conditions.

The Secretary may, with respect to any grant, impose additional conditions prior to or at
the time of any award, when in the lDepartment's judgmé;n these conglitions are necessary to

assure or protect advancement of the approved program, the interests of public health, or the

proper use of grant funds.
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()  Not provide|or promote or encoura;ge;bortion as a method of family planning. A

handicapping condition, age, sex, number of pregnancies, or marital status.

project must:

(i) Offer pregnant women the opportunity to be provided information and counseling

r.egarding:
(A) Prenatral care and deiivery;
(B) Infant care, foster care, or adoption; and
(C) Pregnancy termination.
If requested to provide such informlztio'n and COuﬁselt;n,g, provicfe neutral, facmal iry‘ormatioﬁ

and nondirective counseling, and appropriate referral on request, on each of the options, except
_—_—d‘—x

Jor any options that the pregnant woman indicates that she does not wish to receive information
.and counséling abour.

(ii) Ensure thar project funds are not used for, and project activiries are separate and
distincr from, any nc'm-title X activities of the grantee thar pravfde or promole or encourage
abortion as method of family planning.

(6)  Provide that priority in the provision of servicés will be given to persons from
low-income families.

(7)  Provide that no charge will be made for servicés--provided to any persons from a
low-income family except to the extent that payment will be made by a third party (inéiffding a
government agency) which is authorized to or is under legal obligation to pay this charge.

(8)  Provide that charges will be made for sen'/ices to persons other than those from
low-income families in accordan;:e with a schedule of discounts based on ability to pay, except

that charges to persons from families whose annual income exceeds 250 percent of the levels set



