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Rules and Ragulatiom 

PutXIe HMrth S«rvlc« 

47 CFR Pan 59 

Standardi of Cempllanca for Abortlof>-
Relflted $«rvtcM in F«ni»y PlanrUng 
Swvtce Projeeta 

ACENCY; PubUc Health Service. DHHS. 
ACTION: Interim nile: suspension of 
eilectiveness. 

aSHURY: This Interim rule suspenda 
UiB rules issued in 1988 estsbliriiiiiH 
staodanls for compliance by family 
planning services projects assisted 
under Title X of the Public Health 
Service Act with the statutory provision 
prohibiting abortion as a method of 
femily plfliMing in programs funded 
under that title. The rules, popularly 
known as the "Gag Rule", have been the 
tocus of much litigation and 
controvorey, and because the Secretary 
behaves that the Rule Inappropriately 
restricts grantees, she accordingly 
suspends them and. elsewhere In this 
jssue of the Federal Riigister. proposes 
to r»U3xa the pn>gnm to th* irpwilatery 
provisions and compliance standards 
operative prior to their issuance. This 
acbon Is also consistent with a 
Memorandum issued by the President 
on January 22,1993. During the 
pendency of the piwosed ruiemakino. 
tlie comphance standards that wera In 
Bffoct prior to the issuance of tbe Gaa 
Rule will be used to administer tbT^ 
program. 

EPrecnvE O*TE: Febniaiy 5.1993. 
FOft FURTHER MFOMUTIQN COMTACT 
Mr. Gerald Bennett. 202-690-833S, 
SUPPUMENTARY INFORMATION: The 
Seowaiy of Health and Human Services 
bebw suspends the rules issued on 
February 2, i988. 53 FR 2922. Those 
nilw. popularly known as the "Gaji 
Rule." efltabliafa«dstandaid« for 
compliance by 4«aily pk«aing 
projects funded under Title X of the 
Public Health Servico Act. 42 U.S C 
300 rt *^.. with th««t«ttttoiy 
fhTt 2? of under 

atSf^'i^^ fenuly planntos." 42 U.S.C 
JOOa-6. The pnor bistoiy oftho 
controversy aurtoundlng sec 300a^ 
^88 V r ^ h U , to Ibe 

. i6«ianc8. th» February 2 
1988 rules have b«»n the fbcu. O T S S , 
liUgaUon and controversy. Allhoujih 
they were upheld by the Supreme &,urt 
;"^"f -̂ Sullivan, i n S.CL 1759 
k V ' fubfî quwit interpretftUon of 

the rules by the Bush Admhiistratlon. 

under which piiTsicians %«mld haw 
been pennllted to counsel end refer 
Title X pAtients for aboitioa eooBmlinii 
and nknal but other projetl ma^anm 
would not have been pernrittad to5o Ki 
WM recently held to b«iii,p«mi««lbto ' 
by the United States Court of Appeals 
lor the District of Columbia CirS5lL 
National Family Planning and 
Reproductive Health ASS'IL V. SutUran, 
979 P.2d 227 P . C dr. 1992). T ^ T ^ 
recent dedsioa, together wkk dw 
diange of Administrations, haa Mt tlw 

- cunrot status ofthe 1968 mieX rules unclear. 
On January 22,1993. Piwidant 

Choton sent to the Secretary a 
mmnorandum on this mettar. wbkix it 
published elsewhere in this inoe. 

The Secretary's acti<mh«»in la basod 
m part, upon her condnsion that th« ' 
Cog Rule" i« aa inappnjpiiaio 

implemBnteUon of ths Title X statute 
because it unduly restricts the 
information and other scmnoas piwidod 
to individuals undar this probata. 
Therefore, the Secretary suspends the 
1988 rules and announces that, on an 
interim basis, the agency's 
oonr^ulatoiy compliance standards 
that exisiad pxior to Ptabruajy 2.1988. 
mcludinc those set out hi the XS81 
Fai^y Phnirfng Guidelines, wsn be 
UMdto administer the Pamfly Planning 

l^der these compUanoe standards. 
Title X projects %«>uld bo leqnlrad. in 
tneewwtofan unplanned pjMwacy 
and where the patient requosu such 
actim. to provide oondirectiT* 
cDonsaUog to tiie paUant on nrtioos 
relating to her pwgnancy, l^Oudiaii 
^rtioa. and to refer her for abortion. 
M ™t^the epfioQ she salectL 
Howwver. tsonsistent with the prior Ions. 
«4*oding Departinentfll Inteip^tationof 
the statute. Title X projects wcmid not 
be permitted to promote or maunsm 
A«Mt«>n as a mathod of family plaoSlnii. 
suchM ragaging in proHAokaljtim^ 
or I<«)ytag actlvhiasL Titl» X protects 
wotUd also ba required to malntaia a 
ypaiation (that it more than a mew 
exmdse In booUaeping) of tfaair protect 
ectivitiet Ireai Bjy activities in l A f f ^ 
they engage that piomote or aocDurejn 
abortion as a mathod of family pfanidntt. 

As Mted hi tbe PresldemV P"™^^. 
memnfandiitt. these compUmcB 
standards WB» in effect fcr a 

™ J « d the pMartment baUeves that 
«>«T ai» geaecaUy well-undatitood 
" ^ f c * provider coainunHv 

NoUca and comment and delay in 
effecuvo data an waived fbr nod 
and because delay would be ° 
impracticable and unnecassaiy and 
contrary to the public interest: The 

l«U8s involved in this matter are ŵ U 
known and have been extensively 
debated. Baaed on that record, Il is the 
oonchision of the Seoetary that: (l) 
Kepeeted attempts by the Bush and 
Keagan Adminlstmtions to enforce and 
modify thfl "Gag Rule" have created 
considezable confusion about the status 
of tbe regulations and the policy 
underlying them end. thoroforB, a 
eubstantial health risk to potential 
Todpients of TlUo X program sorvlcas; 
(2) suspension of the regidation. though 
tantamount to a statement of 
«nfbrcemBnt policy, is ptefatahle 
because it provides clearer guidance and 

certainty to the grantees and to 
women making family planning 
decisions: (3) the 1988 regulation ̂ u ld 
Te<̂ iire many grantees to make â t̂ensive 
and expensive alterations in their 
physical facilities and oiganirational 
rtructures. To require those changes hi 
the face of the proposed reversal of 
those rules is hnpracticahlo and 
contrary to the public interest: (4) 
evidence exists that the continued 
failure to provide women with complete 
and accurate medical Infonnation will 
result in significant health risks. The 
NoUce of Proposed Rulemaking being 
contemporaneously published vrtllgive 
those with diffaring views on the matter 
en opportunity to rebut this conclusion, 
fatte interim, die Secretary beUeves 
Out It is hnportant not to continue the 
embargo of important health 
information; (5) the miginal 
hiterpretation of secUon 1008. which 
prohibited the use of Title X funds hi 
pronama where abortion is a method of 
fandly planning, did not hiclude a 
prohibition on nooHlirectivB counseling 
on abortion: moreover, Congress's 
repeated attampta-vetoed by President 
Bush—to amend Tide X to eliminate the 
rBstrtctiona Justify suspension of the 
Rule while the regulations are behig 
revised to further the purposes of Title 
X. as requhed by statute. For all of these 

wajona. as weU as the t̂ asona sot out 
to UM President's Memorandum, this 
biteilm Rule is effective upon 
pubHcation. Regional offldals ere belmt 
Informed of thfa acUon, and will notif/ 
all present Title X grantees of the 
suspension of the 1986 rule*. 

List of Subjects in 42 CFR Part 59 

Family pUmntag-hhth controL Gnurt 
programs—health. Health facilities, 
"^•-income families. 
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Itatad; January 28. Iflea, 
Aiuhayp.Manfay. 
'̂̂ AfttttatttSBCTettayforHeatth, 
Appnrrad: Fefaiuaiy 1.1993. 

Donna B. Shaiala, 
Sbcnuuy. 

For the reasons set out in the 
preamble, the Secretary amends subpart 
Aof42CFRpartS9aafbUow8: 
PART 59—{AMENDED] 

1. The authority for aubpart A of part 59 continues to raoa ivi fnflnwB: 

Authority: «2 VS.C. 30Qa-4. 

•59.2 I8uepandad] 
2. The following definitions In $ 59 2 

ere suspended: The definitions of 
^Family planning", "Grantee". 
Prenatal care", "Proi™ni~. Troiect" 

X project" 

lfn.7-n.io [8usp«»(i«q 
3. Secdons 59.7 through 5910 are 

suspended. 
4. Addidonally, the miscaUaneous 

amendments to $ 59.5 on 53 FR 2944, 

paragraphs 3 and 4, and the 
miscslfapeous amendments appearinii 
on53PR2948.peragrHph6,air 
suspended. 

(FR Doc. 93-2732 Filed 2-3-03; t:J8 pm] 
BKIMQ c o o t 41«».tiu«| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Haattti Sarvica 

42 c m Part §0 

Standarta of Compllanca for Abortlon-
Ralated SenHeaa in FsmHy Pianning 
Sarvica ProjacU 

AOENCV: PubUc Health Service, DHHS, 
ACTION: Proposed rule. 

StiUUAAY: This document proposes 
revocatiDn of the rules issued in 1988 
establishing standards for compliant 
by family planning services projects 
assisted under Title X of the Pubhc 
Health Service Act with the statutory 
provision prohibiting abortion as a 
method of family planning in programs 
funded under that title. The rules, 
popularly known as the "Gag Rule", 
have been the focus of much Utigation 
and controversy, and because the 
Secretary beheves that the Rule 
inappropriately restricts grantees, she 
accordingly proposes below to revoke 
them and letuni the program to the 
complifljice standards operative prior lo 
their issuance. This action is also 
consistent with a memorandum issued 
by the President on January 22.1993. 
DATES: Comments must be received on 
or before April 6.1993. 

ADDRESSES: Comments must be in 
writing, and must be sent to: Mr. Gerald 
Bennett, Acting Deputy Assistant 
Secretary for Population Affairs, 
Department of Health and Human 
Services, P.O. Box 23783, Washhiolon 
DC 20026-3783. 

Comments will be available for public 
inspection during normal business 
hours at this address. PHS will take 
appropriate steps, where necessary, to 
afford individuals with disabihties and 
equal opportunity to comment. 
FOR FURTHER INRMttATION CONTACT: Mr. 
Gerald Bennett, 202-690-8335. • 
SUPPLEUEKTARV MFORMATION: The 
Secretary of Health and Human Services 
prop>oses below rules revoking the rules 
issued on February 2.1988. 53 FR 2922. 
Those rules, popularly known as the 
"Gag Rule," established standards for 
compliance by family planning services 
projects hmded under Title X of the 
Public Health Service. 42 U.S.C. 300, ef 
scq., with the statutory prohibition on 
the use of funds tinder that title "in 
program.* where abortion is a method uf 
fajuily planning," 42 U.S.C 300a-€. The 
prior hjstoiy of the controversy 
EiuTounding sec. 300i»-8 is fully 
coscribed in the preamble to the 1988 
rules. 

Since their issuance, the Febmary 2. 
1988 rules have been the focus ef mudi 
htigation and amtroversy. Although 
they were upheld by the Supreme Cloutt 
hi Rust v. SuMvan. I l l S.Cl. 1759 . 
(1331). a subsequsnl InterpietaUon of 
the tulas by the Bush Administration, 
under which physidans would have 
been permitted to counsel and refer 
Title X patients fbr abartion coimsallng 
and reiarral but oth«-projed amployees 
wotdd not have been permitted to do sô  

. was recently held to be impermiorihlfi 
by tbe United StatM Conn of Appeals 
for the District of Columbia Ciicuit. 
National Family Planning and 
Reproductive Health Ass'n, v. SuUivan, 
979 F.2d 227 (D.C Or. 1992). This 
recent decision, together with the 
change of AdmlnistntioDS, has left the 
current status of the Title X rules 
unclear. 

On January 22,1993, President 
Clinton sent to the Secretary a 
memorandum on this matter, which is 
published elsewhere in this issue. 

The Secjetaiy's action herein is based, 
in part, upon her conclusion that tbe 
''Gag Rule" is an inappropriate 
implementation of the Tide X statute 
because it unduly restricts the 
informadon and other services provided 
to individuals under this program. 
Therefore, the Seaetory proposes below 
to revoke the 1988 rules and to readopt 
the Title X rules as they existed prior to 
February 2,1988. The Secretary beheves 
that the prior rules provide an 
appropnate approach to implementing 
Title X. hi addition, the Seoetary 
intends to lelnstate the compliance 
standards that existed prior to that date, 
including those set out in the 1981 
Farniiy Planning Guidelines and in 
individual poUcy interpretations. (These 
comphance standards are being used on 
an interim basis because of the 
suspension of the "Gag Rule" discussed 
below.) Under these compliance 
Kiandaids. Title X projects would be 
required, m the event of an unplanned 
pregnancy and where the patient 
requests such action, to provide 
nondirective cotmseling to the patient 
on all options relating to her pregnancy, 
including abortion, and to refer her for 

abortion, if that is the option she selects. 
However, consistent with the long, 
standing Departmental interpi^tion of 
the statute, Title X projecU would not 
be permitted to promote or encourage 
abortion as a method of family plannmg, 
such as by engaging In pro^Jloice 
utigation or lobbying activities. Title X 
projects would also be required to 
maintam a separation (that is more than 
B mere exercise in bookkeephig) of their 
project activities from any activities that 

promote or encourage abortion as a 
method of famUy planning. 

As noted in tbe Preridant's 
memorandum, tfaaae regulatiMis and 
compliance standards were in eSect for 
a ccmaidarable period of time prior to 
1988, and the Department beheves that 
thev are gensrally waBunderstood 
wiOiln the Tltla X provider community. 
The rules piopoaad bekxir are tiius the 
Title X rules as in efiect on February 1, 
1088. It is recognizad that some of the 
other regulations cross-iefiBrraced in the 
rules below may no kmgar be operative 
or citations may need to be updated. 
HowBvar. such housckkeeping details 
wiU be addressed in the final rules. 

Hie Secretary aoUdts comment on the 
proposals described above and 
suggestions for altemativas that will be 
consistent with tbe statute while 
promoting the interests of public health. 
Due to the considerations outlined in 
the President's memorandum, the 
Secretary's determination that the 1988 
rules do not represent good public 
health poUcy, and due to the confusion 
and hardship caused by the 1988 rules, 
the Secretary has also, fbr the duration 
of the rulemaking period, suspended the 
1988 rules. This action is being 
implemented pursuant to an Interim 
Rule which h ^ been published 
separately in the Federal Ragistnr. 
Regional ofQcials are being Informed of 
this action, and will notify all present 
Title X grantees of the suspension of the 
1988 rules. 

Kegttlatory Fledbility Act and 
Exsculive Order 12291 

The proposed rules would generally 
lessen the existing procedural and 
reporting requirements for covered 
entities. The Department has 
determined that the impact would not 
approach the annual SiOO miUion 
threshold fbr major economic 
consequences as defined hi E.0.12291. 
Therefore, e regulatory impact analysis 
is not required. 

Consistent %vith the provisions of the 
Regulatory Flexibility Ad (5 U.S.C 
605(b)). the Secretary certifies that this 
rule will not have a significant 
economic Impact on a substantial 
number of small entities. 
Executive Order IZ6IZ 

E.0.12612 requires that a Federahsm 
Assessment be prepared in any cases in 
which proposed policies have 
significant federalism imphcations as 
defined in the Executive Order. Among 
the types of actions which can have 
siicb implications ore federal regulatory 
actions which piwrnpt State law. The 
Department does not mtend or hiterpret 
the rules proposed below as imposing 
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Publle Haahh Servica 

4̂  CFR Part 59 

; : ^ ^ ^ ^ « « t ^ t b Service. DHHS. 

' *'»Q«v February 5. 1993 / o , 
^ L ^ ^^3 I Ruleo and Regulatiom 

g r ^ ; : TTiis Interim rule s i l ^ ^ 

«andards for compliance by 

fcrm?4h^ar:uf'^°^e 

M«m "insistent wiS a 
Memorandum issued bv the P««J^»«. 
on January 22.1993. 

program^ ^ * ° * * " ^ « » « " t h ^ 

EFJTCTIVH OATti Febhiary 5.1^3 

ffiS-il'"' ^ of funX 

T ^ ; ^ ' ' "̂"̂  h i . ^ ^ e ^ 
198i r , ^ ^ " ^ i ™ « » W » to the 

litigation and «^-!^ ^ of much 

«6pwdvetive Health AssL v Siiffi— 

*»cent dedaion, together w S tfa^ 
^ e of A d m h S S I h a . faft th. 
^ ^ s t a n i s o f t h e i f l a a l Z x S S ? 

On fonuary 22.1993, Prsddent 
Chotoa s^t to the SecretMyT 

StlT/T ""t"̂* *J>h± i. 
pubhshed elsewhere hi this laawT^ 

The Secretary',octioohaiaSlsha«d 

impJomentaUon of tl>?Ti5«x«»_»,w_ 
because it tinduly reSlSS"^'**'«» 
mfottnaUon and other Mnrii^i-., j j 
to hidividuab u n d r i S S S C * ^ 

TwvT "ni'^the agency's 

^ u l S e r t h e P a r S y ^ X 

tĵ der these compliance standards Title X projects would be 

actiQn.top»vid.noDd5«iy» 

^ition. and to refer her for ^>nl^» 
If tiurt is theoption she w l S r ^ " * -
no*^rvw. consistent with the t,w«r 1 

and because delay w o X 
»nipractlraiblean?Sii^^ 
^- trarytothepubriSST^e' 

^^hjvolved in this matter are well 
* ^ and have been extensively 
^ t e d Based on that lacord.Tt i the 
oonchision of the SecrotarySi ' fi) 

attempt, by thrush and 
J S f c to enforce and 
Z S S l ! ? K , croeted 
S S I ^ l ' r ^ . ^ *bout the status 
of UM regulations and the poUcv 
underlying them and, thexK^a 
«*«-n«al health risk to p S 
ftciplents of TiUe X prog^m^oas: 
JW "-pension of t h e ' i ^ o T S S S h 
ta^amouattoartalemmxtof 
^rcement policy, U preimble 
btoiuse It provides c W guidLo, and 
a j w certainty to the g r a n t T S S " ^ 
women makrBg W l y planni™ 
^ ^ : ( 3 ) t h e l 9 8 8 S , g u a ^ o u l d 
roqfdiB many grantees to make extaosiw 
S ^ l ! ' ^ ^ aheradons iu t h ^ 
goj^ool fatties and oxganlSS^o] 
t l ^ f ^ ; ? »bo»e chanMTm 

Pfoposed i^varsST 
„ J « « rules is hnpracticable and 

«ntrHxytothepuWich.terest.(4) 
evidena* exists that the cootiî ued 
fe^lure to provide w o m e ^ " ^ p , « , 
J^^j^rate medlcd hiformatiS^"*' 

mformation: (5) the original 

I n ^ J ^ ^ non îirective coui»li„g 

S f e w l Z r t * * ^ 7»pension o f S 

in tk-!DL!L J . »wi«oos set out 

I^rfSuhiact . in«CFRP.rt39 

*<>^como families. ^*°"""»«' 
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°ated:';«nianrso.i»ft3. 

Approved: peh^,,gg3 

Secntttiy, 

X-'̂ ^ -̂SSffiX f̂'-bpart 
PART»^4M6N0EPJ ""f-**^' [Saapandâ  

3. Sections 59.7 thrtniBh «a m . suspeoded "*™ugn 59.10 oro 

7463 
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'offfcaoft»,.Secrrtiry 

^SS?53S!??.S» 'Wing 

*«»«VJ Office of th<.c__ 

Health. P i S t e S r , * ^ P t f f i 
7694. Service (202) 891 7694. Service (202) 890-

V^^onos far>4Aortfon. 

tod S o ^ ^ ' ^ . J ^ 1« to belSoedlatelv 

^p-o.tiSS.t1s£^ 

documentaStodeJ.fS'*'^*"^-^ 

emandmanti to ^ n S ^ ^ i 
^ Pubhahed to^SP^ ^ «ibpart 

t̂ BC Rnle^I-^^^."^?* to as the 

^ j ] C T t e » « ^ ^ 

-i^vis^ S a J S ! ? ^ ; ^ notice 
directed tQ jSaSftrflSf! 
^Posed ^ 'o<natadum 

ftmdmg may b e ^ J S ! ? " » * - Such 
P'ocedSre, « d S S S S * ^ ^ = * »<» 
8ov«ii Federal i J ? ^ * ? ? 
"search, a n d m i f f i f "^^J^^^^cal 
«commend^^y{f2i° 
H««lth advi8ory^^?„"^>«tu«e8 

'mediately b ; - ^ ^ ^ ^ ^ ^ ^ 

1' 1963 / Nbticpfl 

*!ij5o*»«lhi«tftute8ofHaah), . 

leeearchdoeaS^"**^ o/«uch 

^ W d o J r ^ 2 X ^ " « f f l c i e n t 
"elusion of the R I S S B ^ ] ^ ^ * 

le 

r™** oo lesdoded: A* *L ""iw aiart 
>iti«iv^I^££«»PtJy«a«^ 
w other a n S S ^ of RlMss 
States, end i f S ! ^ ^ * * » « ^ t e d 

^^iatShaX«l^ 
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