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THE WHITE HOUSE 

W A S H I N G T O N 

June 30,2000 

MEMORANDUM FOR HILLARY RODHAM CLINTON 

FROM: HEATHER HOWARD*^ 

CC: MELANNE VERVEER 
SHIRLEY SAGAWA 
LISSA MUSCATINE 
ANN O'LEARY 

SUBJECT: T I T L E X GAG RULE 

I wanted to let you know that the final rule codifying the revocation of the Title X "gag rule" is 
being made public on June 30'*'. 

BACKGROUND 

As you know, in 1993 the President revoked the gag rule, which prevented medical practitioners 
in Title X family planning clinics from providing abortion information or referrals, even when a 
woman specifically requested such information. When the President suspended the 1988 gag 
rule he directed the Secretary of HHS to develop a new rule reinstating pre-1988 policy. The 
final rule was submitted to 0MB for review this winter, and we have been reviewing proposed 
language. 

Instead of merely re-publishing the original pre-1988 rule, many pro-choice groups urged 
through comment that we make the rule stronger and clearer. Specifically, they recommended 
moving, from the guidance into the rule, language that defines nondirective counseling and 
clarifies the right to a referral for an abortion. The groups argued that inclusion of this language 
in the rule itself is important because 1) they claim that clinics are uncertain about what they can 
and cannot.do and will feel they have more legal protection if the provisions are in the actual 
rule; and 2) codification would make it harder for a future administration to prevent clinics from 
providing referrals or to define nondirective counseling in such a way that excludes abortion. 

THE FINAL RULE 

The final rule being released today reflects these comments. It strengthens Title X policy by 
clarifying, in the body of the rule rather than the guidance, the requirement that family planning 
clinics offer patients neutral and nondirective counseling on all of their options: prenatal care and 
delivery; infant care, foster care or adoption; and pregnancy termination. Consistent with 



accepted medical practice, the rule also makes clear that clinics must provide their patients 
referrals for any of these options, if a patient so requests. 

Following is the relevant language: 

(a) Projects supported under this rule must 

(5) Not provide abortion as a method of family planning.' Each project must offer 
pregnant women the opportunity to be provided information and counseling regarding: 

(A) prenatal care and delivery; 
(B) infant care, foster care or adoption; and 
(C) pregnancy termination. 

If requested to provide such information and counseling, projects must provide neutral and 
nondirective counseling, and appropriate referral on request, on each of the options, except for 
any options about which the pregnant woman indicates that she does not wish to receive 
information and counseling. 

We have worked with HHS on a quiet roll-out of the new rule, to minimize provoking a 
legislative backlash. HHS has briefed the pro-choice community, which is pleased that the 
Administration has seized this opportunity to strengthen the Title X program. 

' The Title X program is statutorily prohibited from paying for abortion services. 



Revocation of the Gag Rule: 

HHS "Standards of Compliance for Abortion-Related Services in Family Planning Service 
Projects" 

Q. What does this rule do? 

A. This rule finalizes Administration policy regarding the provision of family 
planning services at clinics that receive federal funding. The rule essentially 
reinstates longstanding policy from before 1988. In 1988, the "gag order" was 
imposed to prohibit federally-funded clinics from providing patients information 
about all medical options legally available to them, including pregnancy 
termination. 

Background: Prior to 1988, clinics that received funding under Title X of the Family Planning 
Services Act were required to offer non-directive counseling to patients about all medical 
options. The 1988 rule prohibited clinics from offering patients any factual, non-directive 
information regarding pregnancy termination and from providing referrals upon request. 

President Clinton in January 1993 issued a Presidential Memorandum suspending 
the 1988 rule and directing the Secretary of Health and Human Services to 
develop a new rule that would re-establish pre-1988 policy. The new rule was 
proposed in 1993. 

Q. Why is the Administration finalizing the rule only now? 

A. The rule codifies longstanding pre-1988 policy that this Administration sought to 
reinstate in 1993. Since the policy has been effectively in place since 1993, there 
was no rush to finalize the rule. 

Q. What does this rule allow clinics to do? 

A. This rule requires that clinics offer patients factual information about their 
pregnancy and their options. Upon the patient's request, clinics must provide 
patients factual, non-directive information about all treatment options, including 
pregnancy termination. Consistent with accepted medical practice, clinics must 
provide their patients refeirals for any medical service the patient wishes to 
obtain. 

Background: The 1988 rule prohibited clinics from offering patients any information regarding 
pregnancy termination. It further prohibited clinics from providing referrals upon request. 
The Administration believes that this was an unreasonable and entirely inappropriate 



intrusion into the doctor-patient relationship. In his January 1993 memorandum, the 
President wrote that the 1988 rule "...endangers women's lives and health by preventing 
them from receiving complete and accurate medical information and interferes with the 
doctor-patient relationship by prohibiting information that medical professionals are 
otherwise ethically and legally required to provide to their patients." 
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E X E C U T I V E O F F I C E O F T H E P R E S I D E N T 
O F F I C E O F M A N A G E M E N T A N D B U D G E T 

W A S H I N G T O N , D C. 2 0 5 0 3 

A D M I N I S T R A T O R 

INFORMATION AND M a y 2 2 , 2 0 0 0 
REGULATORY AFFAIRS 

MEMORANDUM FOR THE DEPUTY D} 

FROM: John T. Spotil 

SUBJECT: Potential R//isions to the Gag Rule 

After further review of the draft final rule, we have the following observations: 

• The draft submission will need some minor rewriting to add the new Section 
59.5(a)(5) to the rule and to incorporate minor related changes in the preamble. We 
are unclear as to how long HHS would need to make the changes. 

• Since the rule primarily finahzes the 1993 interim final revocation of the Gag Rule, 
the new language must emphasize that it is designed to clarify the Department's 
policy in this area, not change it fundamentally. If for any reason the new language 
were challenged successfully as going beyond the proposal, the Department would 
want to be able to fall back on the basic revocation (which tracks the proposal and the 
interim final rule exactly). 

• It would be difficult to define the phrase "not promote or encourage" narrowly or 
with absolute precision. Historically, the Department has defined it by referring to a 
guiding principle and then citing examples. The proposed guidance and preamble 
reflect this traditional approach (see the attached pages). 

• The Department's policy on nondirective counseling is identical to the pre-1988 
policy. In the guidance, HHS mandates that clinics provide, upon patient request, 
comprehensive and balanced counseling on all treatment options. 

• The Department's policy on referrals is essenfially identical to its pre-1988 approach 
with one clarification. In discussing referrals to abortion providers, the pre-1988 
guidance drew a distinction between making a "mere referral" and taking "further 
affirmative action to secure the services". In the former case, the guidance equated a 
"mere referral" to giving a patient the name, address and/or telephone number of the 
provider. The new guidance preserves this conceptual distinction, but allows the 
clinic to give the patient additional information on provider policies (customary 
charges; whether Medicaid coverage is accepted; other restrictions). 



The new guidance matches the pre-1988 guidance in its discussion of restrictions on 
advocacy. It also matches the pre-1988 guidance in its discussion of physical and 
financial separation of services, with one minor exception. It eliminates a 
confusingly vague reference in the earlier guidance to allowing "impemiissible" 
abortion-related materials in common waiting rooms. 



New Section 59.5(a)(5) 

(5) Not provide abortion as a method of family planning. Each project must offer 
pregnant women the opportunity to be provided information and counseling regarding: 

(A) Prenatal care and delivery; 
(B) Infant care, foster care, or adoption; and 
(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information and 
nondirective counseling on each of the options, except for any options about which the pregnant 
woman indicates that sHe does not wish to receive information and counseling. 



Program Policies Regarding the Title X National Family Planning Program and the 

Section 1008 Abortion Prohibition 

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: "None of the funds 

appropriated under this title shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance of abortion by a Title X project, 

but also to the conduct of certain abortion-related activities by the project. However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Title X project. This statement summarizes the Department policies and interpretations in 

existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following the rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Title X programs from engaging 

in activities which promote or encourage abortion as a method of family planning. However, 

section 1008 does not prohibit the funding under Title X of activities which have only a 

possibility of encouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whether the immediate effect of the activity in question is to promote or encourage 

the use of abortion as a method of family planning. If the immediate effect of the activity in 

question is essentially neutral, then it is not prohibited by the statute. Thus, a Title X project 

may not provide services that directly facilitate the use of abortion as a method of family 

planning, such as providing transportation for an abortion, explaining and obtaining signed 

abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 



advocating abortion within Title X program activities, or failing to preserve sufficient separation 

between Title X program activities and abortion-related activities. 

2. Abortion counseling and referral. According to the 1981 Title X Guidelines: 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information on 
options for the management of an unintended pregnancy are to be 
given non-directive counseling on the following alternative courses 
of action, and referral upon request: 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

There are limitations on what abortion counseling and referral is permissible under the 

statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although the project may provide patients with complete 

factual information about all medical options and the accompanying risks and benefits; (b) a 

Title X project may provide a referral for abortion. A referral may include providing a patient 

with the name, address, telephone number, and other relevant factual information (such as 

whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

may not take further affirmative action (such as negotiafing a fee reduction, making an 

appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

referral to another provider who might perform an abortion is medically indicated because of the 

pafient's condifion or the condifion of the fetus (such as where the woman's life would be 

endangered), such a referral by a Title X project is not prohibited by section 1008 and is required 

by 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 

- 4 -



3. Advocacy activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producing and/or showing films that encourage or promote a favorable 

aUitude toward abortion as a method of family planning. Films that present only neutral, factual 

information about abortion are permissible. A Title X project may be a dues paying participant 

in a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useful to the Title 

X project). A Title X project may also discuss abortion as a backup method of family planning 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X 

project activities. Wliere a grantee conducts abortion activities that are not part of the Title X 

project and would not be permissible if they were, the grantee must ensure that the Title X-

supported project is separate and distinguishable frorri those other activities. What must be 

looked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

The Title X project is the set of activities the grantee agreed to perform in the relevant 

grant documents as a condition of receiving Title X funds. A grant applicant may include both 

project and nonproject activities in its grant application, and, so long as these are properly 

distinguished from each other and prohibited activities are not reflected in the amount of the total 

approved bijudget, no problem is created. Separation of Title X from abortion activities does not 

- 5 -



require separate grantees or even a separate health facility, but separate bookkeeping entries 

alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 1008. 

Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

between the Title X supported activities and non-Title X abortion-related activities: (a) a 

common waiting room is permissible, as long as the costs are properly pro-rated; (b) common 

staff is permissible, so long as salaries are properly allocated and all abortion related activities of 

the staff members are performed in a program which is entirely separate from the Title X project; 

a hospital offering abortions for family planning purposes and also housing a Title X project is 

permissible, as long as the abortion activities are sufficiently separate from the Title X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 

permissible, so long as costs are properly allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Title X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated: (Wcnr i ^ f f 

Denese O. Shervington 
Deputy Assistant Secretary for Population Affairs 
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With respect to the comments objecting to the revocation of the Gag Rule or the use of \ ^ 
v 

tax dollars for abortion on moral grounds, the Secretary notes lhat, under the interpretations « 

adopted in conjunction vvilh the regulations below, the funding of abortion or activities that 

promote or encourage abortion with Title X funds has been and will continue to be prohibited. i] 
•;i 
11 

Rather, what changes under the interpretations reinstated in conjunction with the regulations [i 

below is which activities are considered to "promote or encourage" abortion. In contrast to the - | 

position taken under the Gag Rule, under the present view (which was also the Department's | / 

view of the statute prior to 1988), the provision of neutral and factual information about abortion 
I'. 

is not considered to promote or encourage abortion as a method of family planning. Thus, the 
\ 

basic statutory interpretation underlying both the Gag Rule and the specific policies that | 

governed the Title X program prior to 1988 - that secdon 1008 prohibits activities that promote j 

/ 

or encourage abortion as a inethod of family planning ~ remains unchanged. 

With respect to the contentions that the Secretary lacks a rational basis for revoking the 

Gag Rule and that it must justify each separate part of the Gag Rule that it is discarding, we do 

not agree that either contention is sound. Both the pre-1988 interpretations of the statute and the 

revised interpretation of the statute embodied in the Gag Rule are legally supportable; they 

represent different points on the spectrum of what is legal and, thus, both represent a permissible 

exercise of administrative discretion. The crucial difference between the two options is one of 

experience. Because of ongoing litigafion, the Gag Rule was never implemented on a nation,-

wide basis, so that its proponents can point to no evidence that it can and will work operafionally 

on a nafional basis in the Title X program. The policies and interpretations reinstituted in 

conjunction with the regulations below, on the other hand, have been used by the program for 

6 



abortions. 

D. Abortion information and counseling. The Gag Rule prohibited the provision of 

information other than inibrmation directed al protecting maternal and i'etal health lo women 

determined to be pregnant; thus, it prohibited what is generally known as "options counseling", 

i.e., the provision to pregnant women in a nondirective fashion of neutral, factual information 

about all options for the management of a pregnancy, including abortion. See, 42 CFR 59.8 

(1989 ed.). The pre-1988 policies, in contrast, required options counseling, i f requested. As 

stated in the 1981 "Title X Guidelines" : 

Pregnant women should be offered infomiation and counseling regarding their / 
pregnancies. Those requesting information on options for the management of an / 
unintended pregnancy are to be given non-directive counseling on the following j 
alternative courses of action, and referral upon request: J 

o Prenatal care and delivery • 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

The June, 1993 summary of the pre-1988 interpretations also stated that Title X projects were nol / -
/ 

permitted to provide options counseling that promoted abortion or encouraged patients to obtain 
i 

abortion, but could advise patients of all medical options and accompanying risks. ^ 
i 
i 

Most of those comments supporting adoption of the proposed rules appeared to agree \ 

•( 
t 

with the pre-1988 policies and interpretations. However, there appeared to be some confusion \ 

among those who agreed with the pre-1988 requirement for options counseling as to how much j 

information and counseling could be provided. Several of these comments also suggested that / 

that the "on request" limitation be deleted, particularly where State law requires the provision of 

information about abortion to women considering that option. 

12 



Several comments opposing adoption of the proposed rules and revocation of the Gag 

Rule also specifically addressed the issue of counseling. Several of these comments suggested 

that counseling on "all options" include the option of keeping the baby, and two comments 

suggested that the rules should contain an exception for grantees or individuals who object lo 

providing such information and counseling on moral grounds. 

In response to the apparent confusion as to the amount of counseling pemiitted to be 

provided under the pre-1988 interpretations, the interpretive summary published in the notices 

section of the Federal Register clarifies that Title X grantees are not restricted as lo the j 

completeness of the factual information they may provide relating to all options, including the / 

option of pregnancy termination. However, the previous restriction as to the "kind" of V 

information that may be provided about abortion continues: in keeping with the decision to 

adhere to the longstanding interpretation of the statute that projects may not "promote or \ 

\ 
V 

encourage" abortion as a method of family planning, information and counseling provided by ] 

Title X projects on all opfions for pregnancy management, including pregnancy termination, ^ 

must be nondirecfive. This interpretation, it should be noted, is also consistent with the 

requirement in the program's three most recent appropriations, Pub. L. 104-208 (110 Stat. 3009-

243), Pub. L. 105-78 (111 Stat. 1478) and Pub. L. 105-277 (112 Stat. 2681), that pregnancy 

counseling in the Tifle X program be "nondirective." Thus, grantees may provide as much 

factual, neutral informafion about abortion as they consider warranted by the circumstances,„but 

may not steer or direct clients toward selecting the option of abortion, or any other option, in 

providing options counseling. 

The Secretary is retaining the "on request" policy in the interpretive summary published 
13 



have such objections to provide such counseling. However, in such cases the grantees must 
s. 

make other arrangements to ensure that the service is available to Title X clients who desire it. . 

E. Referral for abortion. The Gag Rule specifically prohibited referral for abortion 

as a method of family planning and required grantees to give women determined lo be pregnant a 

list of providers of prenatal care, which list could not include providers "whose principal 

business is the provision of abortion." 42 CFR 59.8(a) (1989 ed.). The Gag Rule permitted 

referral to an abortion provider only where there was a medical emergency. 42 CFR 59.8(a)(2) 

(1989 ed.). The pre-1988 policies and interpretations, in contrast, permitted Title X projects to 

make what was known as a "mere referral" for abortion; a "mere referral" was considered to be i' 

the provision to the client of the name and address and/or telephone number of an abortion \ 

provider. Affirmative actions, such as obtaining a consent for the abortion, arranging for 

transportation, negotiating a reduction in the fee for an abortion or arranging for or scheduling 

the procedure, were considered to promote abortion as a method of family planning and thus to '\ 
i' 

be prohibited by section 1008. The pre-1988 rules (§ 59.5(b)(1)) were interpreted by the agency 

to require referral for abortion where medically indicated. See, Valley Family Planning v. State 

of North Dakota. 489 F.Supp. 238 (D.N.D. 1980), affd.. 661 F.2d 99 (8th Cir. 1981). 

A number of comments, mostly from individuals and organizations supporting 

revocation of the Gag Rule, suggested modifications of the proposed referral policies and 

interpretations. Most of these comments suggested that the content limitations on referrals be 

broadened, with Title X grantees being permitted to provide other relevant information, such as 

compjirative charges, stage of pregnancy up to which referral providers may under State law or 

will provide abortion, the number of weeks of estimated gestation, etc. These comments argued 

16 



that the provision of such factual information does not "promote or encourage" abortion any 

more than does the provision of the abortion providers' names and addresses and/or telephone 

numbers. One comment also suggested that the restriction on negotiating fees for clients referred 

for abortion conflicts with the requirement lo refer for abortion where medically indicated. 

Several comments opposing revocation of the Gag Rule also expressed problems with the 

proposed referral policies and interpretations. A few conmients urged that referrals to agencies 

that can assist clients who choose the "keeping the baby" or adoption options should be required. 

Another comment criticized the requirement for referral where "medically indicated" as 

confusing. Revisions suggested were that "self-referrals" for abortion be specifically prohibited, 

to reduce commercialization and profiteering by Title X grantees who are also abortion providers 

and that grantees who objected to abortion on moral or religious grounds be pemiitted nol lo 

make abortion referrals. 

The Secretary agrees with the comments advocating expanding the content of what 

information may be provided in the course of an abortion referral. The content (as opposed to 

action) restrictions of the "mere referral" policy proceeded from an assumption that the provision\, 

of information other than the name and address and/or telephone number of an abortion provider 

might encourage or promote abortion as a method of family plarming. The Secretary now agrees, 

based on experience and the comments of several providers on this point, that the provision of 

the types of additional neutral, factual information about particular providers described above is | |/ 

yĵ iA^^^^^ îkely to do little, i f anything, to encourage or promote the selection of abortion as a method of 

family planning over and above the provision of the information previously considered 

permissible; at most, such information would seem likely to assist clients in making a rational 
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selection among abortion providers, if abortion is being considered. Moreover, it does not seem ^ 

rational to restrict the provision ofl^ctual inforniaiion in the referral context, when no similar 

restriction applies in the counseling comext. Accordingly, the Secretary has revised the policies , 

and interpretations summarized in the notice section to clarify thai grantees are nol restricted ( 

from providing neutral, factual inforniaiion about abortion providers in the course of providing | 

an abortion referral, when one is requested by a pregnant Title X client. J 

The Secretary is not accepfing the remainder of the comments on this issue, as they either 

proceed from a misunderstanding of, or do not raise valid objections to, the proposed policies 

and interpretations. The comment arguing that the restriction on negotiating fees conflicts with 

the requirement to refer for abortion where medically indicated is based on a misunderstanding 

of thai requirement: in such circumstances, the referral is not for abortion "as a method of family 

planning" (Le., to determine the number and/or spacing of one's children) but is rather for the 

treatment of a medical condifion; thus, the statutory prohibifion does not apply, so there is no 

restriction on negotiating fees and similar actions. The suggestion that referrals to agencies that 

can assist clients who choose the options of "keeping the baby" or adopUon be required is 

likewise rejected as unnecessary. Under the policy set out in the 1981 "Title X Guidelines" 

provision set out in the preceding section, the options of prenatal care and delivery and adoption 

are options that are required to be part of the options counseling and referral process; thus, 

referral to providers who can assist a client with one of these options is already required, where 

that option is selected by the client. The Secretary also rejects the criticism that the provision 

requiring referral for abortion where medically indicated is undefined and confusing. It is noted 

that this comment came from a law school, not a health care provider. The meaning of the 
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organizations and was negative. Although il was generally agreed that the financial separation of 

Title X project activities from abortion-related activities was required by statute and, in the 

words of one comment, "absolutely necessary," many of these comments objected that requiring 

additional types of separation would be unnecessary, costly, and medically unwise. The 

argument was made that the requirement for physical separation is unnecessary, as it is not 

required by the statute which, on its face, requires financial separation only. Further, it was 

argued that since Title X grantees are subject to rigorous financial audits, it can be determined 

whether program funds have been spent on permissible family planning services, without 

addifional requirements being necessary. With respect to the issue of cost, it was generally 

objected that requiring separation of staff and facilities would be inefficient and cost ineffective, i 

j 
For example, one comment argued that — i 

The wastefulness and inefficiency of the separation requirements is ... illustrated by the ; 
policy which allows common waiting rooms, but disallows "impermissible materials" in 
them. This puts grantees in the position of having to continuously monitor health 
information for undefined "permissibility" or to build a separate waiting room just to be 
able to utilize those materials.... 

It was argued that these concerns were particularly important for small and rural clinics "that 

may be the only accessible Title X family plaruiing and/or abortion providers for a large 

population of low-income women." Of particular concern for such clinics was the duplication of 

costs inherent in the separation requirements, as they — 

carmot afford to operate separate facilities or to employ separate staff for these services 
without substantially increasing the prices of... services. Nor can they offer different 
services on different days of the week because so many of their patients ... are only able 
to travel to the clinic on one day. 

Many providers also pointed out that requiring complete physical separation of services would be 
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inconsistent with public health principles, which recommend integrated health care, and would 

impact negatively on continuity of care. As one comment stated, "women's reproductive health 

needs are not artificially separated between services: a woman who needs an abortion may also 

need contraceptive services, and may at another time require prenatal care." Several providers 

objected in particular that such a separation would, in the words of one comment, "remove ... one 

of the most opportune time[s] to facilitate the entry of the abortion patient into family planning 

counseling, which is al the post-abortion check-up.'- It was also pointed out that separation of 

services would burden women, by making them "make multiple appointments or trips to visit 

different staff or facilities." Finally, the separation policy was objected to by several of the 

comments that otherwise generally supported the proposed rule as unnecessarily broad, 

ambiguous, and vague. 

Several of the comments opposing the revocation of the Gag Rule and the adoption of the 

proposed rules likewise objected specifically to the separation requirements, generally on the 

ground that the pre-1988 policies were vague and unenforceable. Two comments also argued 

that, if the pre-1988 requirement of physical separation was to be reinstituted, it made no sense to 

revoke § 59.9 of the Gag Rule in its entirety, as that section of the Gag Rule contained specific 

standards to implement this requirement; alternatively, it was argued that if the Secretary is going 

to use different standards to determine whether the requisite physical separation existed, those 

should be published for public comment. 

The Secretary agrees that the comments on both sides of this issue have identified j 

substantial concerns with the pre-1988 policies and interpretations with respect to the issue of V 

how much physical separation should be required between a grantee's Title X project activities \ 
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and abortion-related activities. The Secretary agrees with the comments that the pre-1988 / 

interpretation that some physical separation was required was unenforceable. Indeed, since the 

pre-19.88 interpretations had held that it was permissible lo provide abortions on a Title X clinic i 
f 

site and lo have common waiting areas, records, and staff (subject largely to proper allocation of | 

I 
costs), it was difficult to tell just what degree and kind of physical separation were prohibited. \ 

As a consequence, the agency attempted to enforce this requirement on only a few occasions 

prior to 1988. The Secretary does not agree with opponents of the proposed rules, however, who 

argued that the "physical separation" requirements in § 59.9 of the Gag Rule should be retained 

on the ground that they provide a necessary clarification of this issue. Although § 59.9 provided 

ostensibly more specific standards, the fundamental measure of compliance under that section 

remained ambiguous: "the degree of separation from facilities [in which prohibited activities 

occurred] and the extent of such prohibited activities," and "[t]he extent to which" certain 

materials were present or absent. Furthermore, since under § 59.9 compliance was to be 

determined on a "facts and circumstances" basis, this section of the Gag Rule provided grantees 

with less specific advance notice of the compliance standards than did the pre-1988 policies and 

interpretations. Moreover, the change in policy from the more, concrete policies proposed during 

the Gag Rule rulemaking to the less concrete "facts and circumstances" standard ultimately 

adopted in the final Gag Rule as a result of the public comment suggests the practical difficulties 

of line-drawing in this area. In fact, since the Gag Rule was never implemented on a national 

basis, the precise contours of the compliance standards of § 59.9 were never determined. The 

Secretary has accordingly not accepted the suggestion from several opponents of the proposed 

rule that the policies of § 59.9 be retained. 
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respond lo the remaining comments on the issue. 

G. Advocacy restrictions. The Gag Rule, at 42 CFR 59.10 (1989 ed.), prohibited 

Title X projects from encouraging, promoting, or advocating abortion as a method of family 

. planning. This section prohibited Title X projects from engaging in actions lo "assist women lo 

obtain abortions or increase the availability or accessibility of abortion for faniily plamiing 

purposes," including actions such as lobbying for the passage of legislation to increase the 

availability of abortion as a method of family planning, providing speakers.to promote the use of 

abortion as a method of family planning, paying dues to any group that as a significant part of its 

activities advocated abortion as a method of family planning, using legal action to make abortion 

available as a method of family planning, and developing or disseminating materials advocating 

abortion as a method of family planning. The pre-1988 policies and interpretations likewise 

prohibited the promotion or encouragement of abortion as a method of faniily planning tlirough 

advocacy activities such as providing speakers, bringing legal action to liberalize statutes relating 

to abortion, and producing and/or showing films that tend to encourage or promote abortion as a 

method of family planning. However, under those prior policies and interpretations, it was 

considered permissible for Title X grantees to be dues-paying members of abortion advocacy 

groups, so long as there were other legitimate program-related reasons for the affiliation. / 

Very few comments were received concerning these proposed policies and 

interpretations. Those received from persons and entities that generally supported the proposed 

rules generally argued against the restriction on showing films advocating abortion, on the 

ground that it was possible to violate this restriction by showing a film that was purely factual 

and detailed relative risks. The few comments on this part of the policies and interpretations 
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received from those who generally opposed revoking the Gag Rule pointed out the similarity ^ 

between the advocacv policies articulated in tiie pioposed policies and interpreiaiions and § / 
/ 

59.10 of the Gag Rule and argued that § 59.10 should accordingly be reinstated. / 
/ 

As set out above, the Secretary is of the view that the Gag Rule cannot and should not be | 
i 

adopted piecemeal, as recommended by these comments. Moreover, the Secretary is of the view\^ 

that the prohibition against dues paying contained in § 59.10 is not required by the statute and 

does not represent sound public policy. Accordingly, the suggestion that § 59.10 be reinstated 

has nol been adopted. With respect to the criticism of the prohibition against Title X grantees | 

showing films advocating abortion as a method of family planning, il is recognized that the 
t 

prohibition should not encompass the kind of neutral, factual infonnation thai grantees are \ 
\ 
X 

permitted to provide in the counseling context; the policies and interpretations have been 
\ 

clarified accordingly. To the extent that these comments seek to further liberalize the advocacy '| 

\ 

restrictions, however, they are rejected as inconsistentwith the Secretary's basic interpretation of 

section 1008. 

H. Miscellaneous. A number of comments were received on miscellaneous issues. 

Those comments, and the Secretary's responses thereto, are summarized below. 

I . Changes outside the scope of the rulemaking. Several comments were received 

advocating changes to other sections of the regulations on issues other than the issue of 

compliance with section 1008. These comments included tiie following suggestions: that the 

regulations be revised to permit natiiral family planning providers to be Title X grantees; that the 

regulations be revised to prohibit single method providers from participating in Title X projects; 

that the footnote in the regulation addressing Pub. L. 94-63 be revised to state that the law also 

26 



mY-24 -2000 11:33 P.01/02 

EXECUTIVE OFFICE OF T H E PRESIDENT 
O F F I C E OF M A N A G E M E N T A N D B U D G E T 

WASHINGTON, D.C. 20503 

A D M I N I S T R A T O R 

OFFICE OF 
INFORMATION A N D 

REGULATORY AFFAIRS 

FAX TRANSMITTAL 

TO: 

PAGES: 

Melanne Verveer/Ruby Shamir 6-6244 
Heather Howard 6-2878 
Martha Foley 6-2271 
Bill Marshall 6-6279 
Sarah Wilson 6-1647 
Lauren Supina/Angela Blake 6-7311 
Lisa Brown 6-
Audrey Haynes/Melissa Preston 6-6298 

2 (Including cover sheet) 

FROM: Amy Squires 
Special Assistant 
Ph: 202/395-4852 
Fax: 202/395-3047 

MESSAGE: 

Please replace the language you received yesterday with the attached. Heather 
Howard ably caught an inadvertent typo. (Thanks Heather!) 



riPlY-24-2000 11: 33 p _ 02/02 

Suggested New Section 59.5(a)(5) 5-24-00 

(5) Not provide abortion as a method of family planning. Each project must offer 
pregnant women the opportunity to be provided information and counseling regarding: 

(A) Prenatal care and delivery; 
(B) Infant care, foster care, or adoption; and 
(C) Pregnancy termination. 

If requested to provide such infonnation and counseling, provide neutral, factual information and 
nondirective counseling, and appropriate referral on request, on each of the options, except for 
any options about which the pregnant woman declines information and counseling. 

TOTAL P.02 
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DRAFT , r^ 
handicapgmg condition, age, sex, number of pregnancies, or mantal status. 

(5) Not provide\or promote or encouragejibortion as a method offamily planning. A 

project must: 

(i) Offer pregnant women the opportunity to be provided information and counseling 

regarding: 

(A) Prenatal care and delivery: 

(B) Infant care, foster care, or adoption; and 

(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information 

and nondirective counseling, and appropriate referral on request, on each of the options, except 

for any options that the pregnant woman indicates that she does not "wish to receive information 

and counseling about. 

(ii) Ensure thaiprpjict funds are noTiIsidfor, and project aeiivUies are separate and 

distinct fifom, ar^non-iiilefX'activiffes of ihe eprantee thaiprovide or promote orenc6urage 

abortioKos method of fcamly^lanning. 

(6) . Provide that priority in the provision of services will be gi\-^ to persons from 

low-income jfemilies. 

(7) Provide that no charge will be made for services provided to any persons from a 

low-income family except to the extent that payment v l̂l be made by a third party (including a 

government agency) v^ich is auAorized to or is under legal obligation to pay this charge. 

(8) Provide that charges v̂ U be made for services to persons other than those from 

low-income families in accordance with a schedule of discounts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 

II 
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Title X "Gag Rule" Revocation 
Fact Sheet 

In 1970, Congress created the family plarming program as Title X of the Public Health 
Service Act It is the only FederaJ grant program devoted solely to the provision of 
family planning services. The program is designed to make contraceptive services and 
information available to all who want them and need them, and may not otherwise be able 
to afford them. 

In 1999, the Title X program supported family planning services through grants to eighty-
three grantees. Most are State or local health departments (49 of the 83 grantees). 

Each year, the Title X program provides family planning and related reproductive health 
care services to an estimated 4.4 million individuals, primarily women. Nearly two-thirds 
(64%) of clients have incomes at or below the poverty level. Many of these women who 
depend on Title X for their health care often have no other place to gg for medical 
services or health informatiorL 

The Title X family planning prograni guidelines which have been in place for twenty 
years stipulate that pregnant women requesting information on options for the 
management of an unintended pregnancy are to be given nondirective counseling on all 
options, including prenatal care and'delivery; infant care, foster care, or adoption: and 
pregnancy termination, as well as referral upon request. The purpose of pregnancy 
counsehng is to convey factual infonnation on all options in a nonjudgraental manner so 
women can make their own decisions given their individual circumstances. 

On February 2,1988, tlie Department promulgated final rules, widely known as the "Gag 
Riile," which substantially revised the longstanding policies and interpretation defining 
the restrictions on abortion-related activities under Title X's statutory limitation on 
abortion sendees. 

The Gag Rule set out detailed requirements that would have: 

Prohibited doctors and other health professional in Title X-fimded clinics from 
providing any abortion-related information or referrals, even when requested 
by a client. Those rules required Title X clinics to provide all pregnant patients 
with only a Ust of available providers for prenatal care services and delivery, and 
social services. 

Prohfljited referrals for abo;rti9n services. If a client asked for such a referral, 
family plaoning clinics were required to give a list of prenatcil care providers. The 
list could not include providers ''whose principal business is the provision of 
abortion," 

i 1 
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Required separation restrictions between any organization that provided 
abortion or abortion-related services with non-Federal funds, and also provided 
family planning services as a Title X-funded family planning program. These 
organizations would have to create a "wall of separation" between their Title X 
supported activities and tlieir privately fiinded activities. Individual 
determinations would have been required to be made on a case-by-case basis. 
Title X clinics would have had to choose between accepting the new separation 
requirements or no longer providing family plarming services under the program. 

The detailed restrictions of the Gag Rule were'ultimately codified in the Title X program 
regulations (42 CFR §§ 59.2 and 59.7 - 59.10), but were never implemented on a 
nationwide basis. 

Over a period of several years, the Gag Rule was the subject of ongoing litigation which 
prevented enforcement of the rule. In May, 1991, in a 5-4 ruling in Rust v. Sullivan, the 
Supreme Court upheld the Gag Rule as a permissible (although not the only) construction 
of the Title X statute. In March 1992, the Bush Administration issued a directive on the 
implementation of the Gag Rule stipiilating that "nothing in fhese regulations is to 
prevent a woman from receiving complete medical information about her condition from 
a physician." The directive became the| focus of renewed legal challenges which argued 
that allowing physicians to provide counseling (but not other clinic personnel such as 
nurses, nurse practitioners, physician assistants, etc, who deliver the vast majority of 
counseling in Title X clinics), was aii action in violation of the APA requirements for 
public notice and cdrrmient on federal riale changes. Ongoing litigation concerning the 
1992 directive blocked implementation of the Gag Rule. 

I 

On January 22, 1993, President Clinton issued a Presidential Memorandum to the 
Secretary of Health and Health Services directing her to suspend the rules and initiate a 
new rulemaldng. In his memorandum, the President stated, 

"The Gag Rule endangers women's lives and health by preventing 
them from receiving complete and accurate medical information 
and interferes with the doctor-patient relationship by prohibiting 
information those medical professionals are otherwise ethically 
and legally required to providelto their patients. " 

On February 5, 1993, Secretary Shaiala suspended the Gag Rule and issued proposed 
rules for public commenL | 

The Secretary re-opened the public comment period and proposed that the policies and 
interpretations in effect prior to the issuance of the Gag Rule be reinstated. 
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On June 23, 1993, through a notice in the Federal Register, the Secretary re-opened the 
public comment period and made available for public comment a detailed summary of 
the abortion policies and interpretations. 

The Departr^ent received 146 comments, virtually all of which concerned the proposed 
poUcies and interpretations rather than the proposed regulation itself 

Approximately one-third of these opposed the proposed policies and 
interpretations. Most of these comments were from individuals who, in general, 
were opposed to any change to the Gag Rule. 

The remainder of the public comments came from providers and other health 
organizations who generally supported the reinstatement of the prior policies and 
interpretations. A number of these comments suggested modifications to the 
policies and interpretations. 

The current action is being taken to eliminate any confusion or uncertainty about the 
status of fhe Title X program regulations. It codifies what has been longstanding program 
policy with regard to the provision of nondirective counseling and referral on all 
pregnancy options, ensuring that women have access to factual information. It also 
clarifies the relevant interpretations governing restrictions on abortion-related activities in 
the family planning program. 
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Qs and As re: thejGag Rule regulation 

What is the purpose of tin is rule? 

This action is being taken to elirhinate any conkision or uncertainty about the status of the Titie 
X program regulations and the relevant interpretations goveming restrictions on abortion-related 
activities. The rule also adopts options counselling and referral requirements. 

The rule codifies what has. been longstanding program' policy with regard to tlie provision of 
nondirective counseling and referral on all pregnancy options, ensuring that women have access 
to facmal information. I 

I 
The rule also revokes the compliance standardk, promulgated in the 1988 and popularly known 
as the Gag Rule, wliich among other things restricted health professionals m federally fimded 
family planning clinics from providing factual information about abortion to clients. 

i 
I 

What was the Gag Rule? 
i 

The Gag Rule issued on February 2, 1988 established detailed abortion-related restrictions in the 
Title X program regulations. These restrictioiis would have: 

i 

Prohibited doctors and other health professionals in Title X funded clinics from 
providing any abortion-related information or referrals, even i f requested by a 
client. Those rules required Title X health care providers to give all pregnant 
patients a list of available proviiders for prenatal care services and delivery, and 
social services. The provisionjby Title X health care providers of other 
information relating to management of the pregnancy was prohibited. 

i 
Prohibited referrals for abortion services. A pregnant woman making such a 
request was to be given a list of prenatal care providers. The List could not include 
providers "whose principal business is the provision of abortion." 

I 
Required separation restrictions between any organization that provided 
abortion or abortion-related services with non-Federal fimds, and also provided 
family planning services as a Titie X-fimded family planning program. These 
organizations would have to create a "waU of separation" between their Title X 
supported activities and their privately funded activities. Individual 
determinations would have been required to be made on a case-by-case basis. 
Title X cHnics would have had'to choose between accepting the new separation 
requirements or no longer providing family planning services under the program. 
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Wlio is affected by this regulation? 

The regulation governs entities that receive Title X family planning service grants. Currently the 
program funds eighty-three (83) grantees. 

Forty-nine (49) are State or local health departments 
Eight (S) are Planned Parenthood affiliates 

die others are private, nonprofit family planning agencies or universities. 

Wliat are the documents being published in the Federal Register? 

Two documents are being published: 

(1) A final regulation that adopts the Title X family planning program rules that were in 
existence prior to the 1988 Gag Rule. The final rule has been modified to incorporate and 
codify what has been longstanduig program policy requiring nondirective pregnancy 
counseling and referral. The final rule revokes the provisions that were added to the 
program regulations by the Gag Rule, The final rule also includes technical changes to 
remove and/or update regulatory references; and 

(2) A separate notice summarizing the Department's governing interpretations regarding 
abortion-related activities. This document re-institutes, with some changes in response to 
the public comments, the interpretations of the statute that appHed to the program prior to 
the issuance of the Gag Rule. The modifications and the rationale are described in the 
preamble to the final rule. For example, the notice clarifies that only activities thai 
present neutral, factual information about abortions are permissible. In addition, in 
response to pubUc comments, the Department has accepted the suggestion that it interpret 

:' the statute as not requiring physical separation. Financial and administrative separation is 
sufficient to comply with the law and adequately demonstiates tliat no Federal fimds have 
been used inappropriately. 

What is the effect of this rule? 

• The Title X statutory restriction still governs the programs - no Title X funds may be 
used for abortion services. 

The final rule ensures that clients wiU continue to have access to complete and medically 
accurate information about all their pregnancy options, and referral to services of their 
own choosing. 

The final regulation reinstates the program regulations as they existed prior to the 
adoption of the Gag Rule. It also codifies longstanding program policy requiring 
nondirective pregnancy options counseling and referral, which have governed the 
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program for much of its life. A number of technical amendments were made to the 
program regulation to delete obsolete statutory or regulatory references or to incorporate 
new regulatory or other references, 

The accompanying policy notice summarizes the specific Titie X abortion-related 
program interpretations. 

What policies govern abortion informatioa and counseling in Title X clinics? 

The final rule codifies the longstanding requirement for the provision of nondirective 
pregnancy options counseling by stating that Title X projects must: 

"Not provide abortion as a method family planning. A project must offer 
pregnant women the opportunity lo he provided information and counseling 
regarding each of the following options: 

prenatal care and delivery 
• Infant care, foster care, or adoption: and 
' Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual 
information and nondirective counseling on each of the options, and referral upon 
request, except with respect to any option(s) about which the pregnant woman indicates 
she does not wish to receive such information and counseling" 

Non-directive options coxmseling is consistent with the prevailing medical standards 
recommended by national medical groups. 

What policies govern referrals for abortion? 

Consistent with the incorporation of the nondirective counseling in die final rule, the 
regulation also codifies the requirement to provide a referral, i f requested by the cUent. 

Grantees may provide neutral, factual information about abortion providers in the course 
of providing an abortion referral. 

The longstanding restrictions on other kinds of assistance remain in effect. For example, 
a clinic may not provide transportation to an abortion provider or negotiate a fee for a 
client. 
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What about clinic personnel who object to counseling about abortion or referring for 
abortion services? 

Under existing law (42 U.S.C. 300a-7d) Federal grantees may not require individual 
employees who have reUgious or moral objections to provide counseling about abortion. 

However, in such cases the grantee must make other arrangements to ensure that 
complete counseling and information is available to cUents who desire it. 

What are the policies governing advocacy restrictions? 

Grantees must continue to adhere to a longstanding policy that projects may not promote 
or encourage abortion as a method of family planning. 

The accompanying policy statement clarifies that activities (such as fikns) that present 
only neutral, factual information about abortion are permissible. This is consistent with 
the policy regarding the provision of neutral, factual information in the individual 
counseliug context. 

What requirements govern separation of Title X family planning program activities and 
any abortion-related activities conducted with non-government funds? 

The Department has deleted from the policy statement the requirement for physical 
separation. Financial and administrative separation is sufficient to comply with the law 
and adequately decnoiistrates that no Federal funds have been used inappropriately. 

Titie X grantees are periodically subject to rigorous financial audits that can determine 
whether program fimds have been spent appropriately. Grantees must continue to 
demonstrate through financial records, counseling and service protocols, administrative 
procedures, and oiier means that promotion of abortion as method of family planning 
does not occur. 

What is the rationale behind the Department's change of policy concerning physical 
separation requirements? 

Financial and administrative separation is sufficient to comply with the law and adequately 
demonstrate that no Federal fimds have been used inappropriately. The Department's pre-1988 
interpretations required Title X grantees to maintain physical and financial separation between 
Title X family planning projects and any abortion-related activities conducted with private funds. 
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However, it was considered pennissible for organizations that are Titie X providers to provide 
abortions'with non-Titie X funds, as long as "sufficient" separation was maintained. Common 
waiting rooms were permitted, as were shared staff and a unitary filing, as long as costs are 
properly allocated. A requirement for physical separation is not necessary to ensure compliance 
with the law. 

What about critics who maintain that Title X family planning clinics w l l make "self-
referrals" for abortion, and that this practice should be specifically prohibited? 

Very few current Titie X providers are also abortion providers. Forty-nine of the cutrent 83 Tide 
X grantees are State and local health departments. It has been estimated that the percentage of 
Titie X providers located with or near abortion providers has been at or below five percent -
approximately half of these providers are hospitals. 

For those few organizations that are Titie X grantees and that may also provide abortion services 
with private fixnds - some may be the only, or one of only a few, abortion pr9viders in their 
service area, making "self-referrals" a necessity in such simations. We have no evidence that 
commercialization and profiteering are occurring in these circumstances - absent such evidence, 
we see no reason to limit or cut off a legal service option for those Titie X cUents who freely 
select it. 

Why was there a gap between the 1993 proposed action and this final rule? 

The rule was suspended in 1993, so there was no particular urgency. Because we had obtained 
useful public comments and because we had occasionally received questions about tbe policy, we 
decided it would be useful to elaborate and clarify the guidance. Today's action also formally 
revokes the rule. 

What were the specific actions the Secretary took to suspend the Gag Rule? 

On February 5,1993, the Secretary pubhshed two documents in the Federal Register: 

1. An interim rule suspending the effectiveness of the 1988 final rule popularly known as 
the Gag Rule. In that document, tiie Secretary noted that the Gag Rule had been the 
subject of much litigation and controversy, and inappropriately restricts family planning 
grantees. The Secaretary also announced that, on an interim basis, during the pendency of 
proposed rulemaking (see below), the comphance standards that were in effect prior to 
the issuance of the Gag Rule would be used to administer the program. 
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2. A Notice of Proposed Rulemaking (NPRM) requesting public comment on a proposal to 
revoke the 1988 Gag Rule, and readopt tiie Title X family planning program regulations 
that were in place prior to the Gag Rule. [Since ihe Gag Rule was issued as a final rule in 
1988, the provisions were codified as part of the Title X family planning program 
regulation at 42 CFR §§ 59.7-59.10.] 

Do you expect this to make legal abortion more available? 

No. Family planning programs funded by Titie X are prohibited by law from providing abortions 
and from promoting or encouraging abortion as a metiiod of family planning. Guidelines that 
were in place for 20 years prior to the Gag Rule, and that continue in effect, provide that women 
requesting informatiori are to be given non-dfrective counseling and referral for services upon 
request. We do not anticipate that this will lead to a rise in abortion rates. 

What are the current statistics on abortion and why do you think abortion rates are 
fallhig? 

According to ihe National Center for Health Statistics, abortion rates appear to be faUing due to a 
several possible factors, including increased use and effectiveness of family planning methods, 
changing attitudes toward premarital sex, and increased economic opportunities for teenagers and 
women. 

Why is Denese Shervington leaving her post as director of the Office of Population Affairs? 

The Department does not pubhcly discuss persormel issues. With regard to concerns over recent 
program initiatives at OP A, including our efforts to end racial and ethnic disaparities in access to 
services, the expansion of family planning services to address HIV/AIDS among women, and our 
efforts to promote responsible sexual behavior, these will continue to be among our highest 
priorities. We have appointed a new Acting Deputy Director of OPA who v^U continue to work 
toward these important objectives. 

Why was Mimi Kanda chosen to become the Acting Deputy Director of OPA? WTiat are 
her qualifications? 

Dr. Kanda will come on board to serve as A.cting Deputy Director of OPA. She will be running 
OPA while a decision is being made about a permanent replacement. 

Dr. Kanda has served vulnerable children and their families for more than two decades, and we 
feel very fortunate that she has accepted this assignment She currentiy serves as Director of 
Health and Disabilities Services for HHS' Head Start Biueau, which provides services to 
850,000 children across the United States form birth to age five. She has been very involved in. 
the development of the new Early Head Start Initiative serving families with pregnant women, 
infants and toddlers. Before joining HeadStart, Dr. Kanda was Director of fhe Division of Child 
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Protection at Children's National Medical Center in Washington. She is a three-time recipient of 
DHHS' ACYF Commissioner's Award for Outstanding Leadership and Service m the Prevention 
of Child Abuse and Neglect, and she has also been honored by mayoral proclamation for her 
service to the children of Washington D.C. 

10 
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Draft Talking Points 
For Use in Contacting Key Groups 

The purpose of this call is to infonn you about the pendmg pubhcation of a ^ 
T T X Famfly Planning program regulations. The current action is bemg taken to 

eS^nate any coi^sion or uncertainty about the stahis of tiie Title X program 
e ^ S r It codifies what has been longstanding pi^gra^ 

^ S i c T o f nondirective counseling andrefenal on all pregnancy options, ensuring tiiat 
information. It also clarifies &e relev^t mte^r^^ens 

l o v S restrictions on abortion-related activities in tiie family plannmg program. 

•ae documents will be on display at die Office of tiie Federal Register tomorrow and we 
are expecting it to be published in the Eedeal Regst^ on Monday, July 3rd. 

When published m the FedesI E£S§t^ the documents will be available on tiie Office of 
^ S a C l f t o w e b ^ ^ e website address is: http://www.dMis.gov/progorg/opa/ 

The Department will be pubUshing two documents in fhe Federal Eesster: 

ri) A final regulation that adopts, witii one substantive modification the Title X family 
planning pro-am mles that were in existence prior to die 1988 Gag Rule. 

Hie final rule revokes tiie provisions that were added to tiie program regulations 

by the Gag Rule. 

The Titie X stamtory restriction still governs the program - no Titie X fimds may 
be used in programs where abortion is a metiiod of family plannmg. 

The final rule has been modified to incorporate and codify what has been 
longstandmg program poUcy requiring nondirective pregnancy options counsehng 
apd referral. 

The final rule also mcludes technical changes to remove and/or update regulatory 

references. 

The preamble to tiie final rule summarizes and responds to tiie comments raised \ 
during tiie public comment period, and explains modifications made m the 
program's goveming interpretations. 
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(2) A separate notice summarizes tiie.program's govertiing interpretations regarding 

abortion-related activities. i 

The entice reiterates tiie general principle tiiat tiie Title X stanite prohibits family 
^ p S - -tivities that promote or e-ourage^ortion 

S d o f ^ a m i l y plamiing. For example, projects 
that directly facilitate fhe-use of abortion such as provide transportation to an 
abortion provider or negotiate fees for a client 

. Thisdocumentre.institutes.witiis6mechansesmresponsetopub^^^^^^^^ ' 

tiie interpretations of tiie stamte tiiat appHed to tiie program pnor to the issuance 

of the Gag Rule. 

. For example, tiie notice clarifies tiiat activities (such as films) tiiat provide only 

neutral, factiial information about abortion are permissible. 

. " The notice also clarifies tiie limitations on counseling and refeuals for abcrtiô ^ 

" l . may not promote or encourage abortion, altiaou^ proj ects may provide 
complete factiial mformation about all medical options. In m^ng a referr^ a 
p W r ^ c l u d e relevant facmal infoxmation to a client, for mstance, the . 
n^e, Sl^hone number and address of aprovider, as well as mfonnation about 
tiie charges involved. 

. Based oupubUc comment, the notice also deletes the requirement for physical 
sep^tion between Title X program acdvities ahortion-re ated acn^^^^ 
o^ductedwith noB-governmmt ftads. Finandd separanô ^̂ ^ 
con^ly with the law and adequately demoaslrates that no Federal fimds have been 
used inappropriately. 
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Gary L. Bauer, President 

A p r i l &, 1993 

The Honorable Donna E. Shaiala 
Secretary of Health and Human Services 
Hubert Horatio Humphrey Bldg. 
Washington D.C. 20201 

Dear Secretary Shaiala: 

Lj?r.'T̂ iH''̂ 4r̂ *'̂ ''''''7®̂  comments on the proposed ru l e s governing 
S f f a m i l y planning grants under T i t l e X of the Public 

T A l ^ T ^ ' l A l ""n'.l'^' ''̂ ^̂ ^ ̂ "^^^ published at 58 Fed. Reg. 7462-7468, amending 42 CFR, Part 59. 

i;or.o!LT?^''^^'''' "̂ ^̂ ^ regulatioHB that they replace, the 
Proposed Rule represents a s h i f t away from " f e t a l health" as a 
component of "prenatal care." 5ee 53 Fed. Reg. 2944r§ 59 2 In 
an even more dramatic instance of the same policy s h i f t , the 

,^°PS language from the 1988 regulatioiTs to the 
I .1 ^^^^ -[f]amily planning, as supported undir t h i s subpart 

l l l ft^^J^y^T i f ^ inconsistency with President Clinton's 
stated objective of making abortion "rare," though l e g a l . 

2. The Proposed Rule reverses the pluralism of the previous 
m:?̂ iŜ '̂''''..r̂ '̂'of«̂ ^̂ '̂ *' ̂ ° e l i g i b i l i t y of various family planning 

1 ^ ? regulations c l e a r l y stated: "These mfans (of 
family planning] include a broad range of acceptable and effective 
methods .(including natural family planning Ind abstinence? -
Id. In stark contrast, the Proposed Rule states: "If "an 
organization offers only a single method of family planning, sucS 
as natural family planning, it may participate as part of a project 

long as the entire project o f f e r s i hroad range of f l l T l y 
T ^ T i l Z ^ A T r i ' " 7465, § 59.2 (emphasis a l d ^ K 
Thus,m practice, organizations that offer only natural familv 
planning will be eligible to receive Title X funds^if, but only Jf 
they are willing to hitch themselves to Other projects oi 
organizations that offer artificial methods. Yet, as^Spirts in 
family planning policy cannot but be aware, organizatfor^ that 
teach natural family planning methods are often motivated in part 
by a sincere and deeply-held i«orai objection ^1 artJ^icS 
contraceptive methods. Requiring such organizations aij/ 
condition of obtaining Title X funds, to altach thems'elves li 

of'ritli"x'i°" ""^'"^'^ organizations ttlt w i . ^ t o further the^a^^L 

Family Research Council 
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t i i / t u i c h a p t J l ah.ll te l " J r ^ '"^^^ appropriated under 
method <>f t iu ! ly X ^ i l l ' t2% s % ° ^ T 7 o o T t ^ ^ abortion i s a 
the PropoBea sGli atates that • i f ; ? ; 1 """̂ '̂ V summary of 
permitted to promote""^Inwiage iJortion'^al'l^ethld T,* -̂ ^ 
^ o t i w i ^ L e " " " 5̂ = ̂ ^ / T ^ ^ " ' inVo-chJi^"? UtigaUon°triobbyii^ 

indeed the Proposed Rule contains no s?a$dards o? oomBliance wiJi 
I r L f '^"^""^ requirement of j 300a-6. The rule inclSdSs SereYy^ 

, o'ti^Tt^t'e^nsifetrind ̂ t i i r b X t ^ ^ ^ h r ^ ^ ^ ^ - m ^ ^ ^ ^ ^ o « 

" ^ r i r f 3 * ' i ^ r a " ? r r d i t f e r a d \ = n r ^ / t ; f ^ ^ ^ ^ ^ ^ ^ ^ requirement. •••cciwxiiy ox une statutory 

^Ae ''slSIrLt^n ^VJ'^'' regulations gave detailed requirements for 
f a c i l i f f e f ^ r ^ S .^""^""Ml. f a c i l i t i e s from abortion-relatS 
n l l i s !n . § "-^^ Proposed Rule merety notes, m a parenthetical remark in i t s stimmarv i-v,̂ *-

?er"lei°%;r/' ^ n l ^ ^ ^ ^ ' ^ ^ " " ̂ ^^^ lTbooYkeep?ng.«^"^S 
lofAi- 3, / '"''̂^ Proposed Rule i s si l e n t on 
point. Indeed, the summary announces a policy ooal of 
grantees the need to "make extensive and expenlive ait<^rlt?o«f 
their f a c i l i t i e s and organizations s t r u c t S J - This c ™ l ^ % 

s^i^i^iX!^:.:?^ ^ ^ ^ ^ 
re^il'ed I T i Z c ^ L ^ ^ r ' I ^ r ^ e l V ' l l r ^ T V e t ^"^^S " L ' l f ^ ' f i 

^~^^s ^^^^^ 

deoisio;?maki\°g. . ^the °e lauaarie%o^ ° ' ^^•""y i ° 
policies that pLvide l l V r ^ ^ - l u l Z l ^ t t t r ^ t l ^ ^ ^ ^ ^ 
especially in the extremely sensitive arta o^a^orlion 
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6. The Proposed Rule contains no measuir^H v.^v. 
commercialization and profiteeringVprovT/errr^sultTnc'IS;^''^ 
mandatory abortion referral and counseling ar?itle X facif??Ls 
Situations involving conflict of interest 00,0A ^iT^ f ^^ .^' 
instances would include P^yticLn ol%^^^ 
clinical laboratory services such as pregnancy tetti o^-h 
inappropriate situations might involve f^^fi^^?!^ ^^^"^ 
kickbacks, perks, or bribes in connection witS. ^he^Lffrra'ri"! 
delivery of abortion. Remuneration schemes Wever mav not hf 
illlT^l' TlLTcT "'^"^ co'nflToY^'f intLe^t t 

ci^cSmstantt SoS!d be t h e ' s S t l ^ S ^ a c t .^'^"^'^ cbjectionabiS 
abortion are referred to ?J?f ih,^ 4 ''^v''^^''®^^ patients seeking 
AAZ^^Z rererred to the physician who serves as the mf^air^^ 
director or as an advisory board member of the T i t l e x 

implementation. Since the need for c l a r i fs r̂ +̂̂ t̂.̂  
r e f e r r a l practices in %<^io v 1/ ? counseling and 
(Report by'\he "'comptroller Genera\'%f' tl?''n'^. documented 
Restrictions on ̂ i'ortio/Iid Loi^^jin^^^^ /j^^''^.^' 
Programs Need Clarificsi-i^r, iao^^ - • P^tnily pzanmng 

4==^< t̂t- '̂ '̂d^s-zer With complete documentation on the numfe*=.Y- -̂p 
f a c i l i t i e s from among i t s 4000 aranteee t-h t̂- =̂ ̂  ̂  number of 

L'rvfn?̂e\"th¥nt̂^̂^̂^̂^ 
r e f e r r a l S r Jc l i ce s? A r o ^ h . ^ ^ ""^^ p a r t i c i p a t e i n i n a p p r o p r i a t e 

r e l S t l o n s l , i p s w i l i a b o r t i o n p r o l e s ^ l J n " " . " " ^ " ^ " " " " ^ 

F i n a l l y , what k i n d o f assuranees are vou he inn „i„.=.„ >. 

Gaj^ L i / Bauer 
President 
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Amendment to H.R. 4274, as Reported 
Offered by Mr. Tiahrt of Kansas 

Page 53, after Une 8, Insert the following new sec­

tion: 

1 j SEC. 221. The pro-am under section 1001 of title 

2 iX of the PnbUc Health Service Act shall be carried out 

3 iin accordance with section 59.9 of title 42, Code of Fed-

4 jeral Reflations, as issued on Februaiiy 2, 198S (53 Fed. 

5 iReg-. 2945), except that such section i5P.9 shall apply as; 

6 iif there were no references in the section to sections 59.8 

7 land 59.10 of such title 42. i 

^ c o - K n - ' t CLv-VNcjOci r v - Q w f i 

July 24 .1^ 
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[Page 403] 

TITLE 42-'PUBLIC HEALTH 

CHAPTER I--PUBLIC HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN SERVICES 

PART 59--GRANTS FOR FAMILY PLANNING SERVICES--Table of Contents 

Subpart A--Project Grants f o r Family Planning Services 

Sec. 5 9.9 Maintenance of program i n t e g r i t y . 

A t i t l e X p r o j e c t must be organized so t h a t i t i s p h y s i c a l l y and 
f i n a n c i a l l y separate, as determined i n accordance w i t h the review 
established i n t h i s s e c t i o n , from a c t i v i t i e s which are p r o h i b i t e d under 
section 1008 of the Act and Sec. 59.8 and Sec. 59.10 of these 
re g u l a t i o n s from i n c l u s i o n i n the t i t l e X program. I n order t o be 
p h y s i c a l l y and f i n a n c i a l l y separate, a t i t l e X p r o j e c t must have an 
ob j e c t i v e i n t e g r i t y and independence from p r o h i b i t e d a c t i v i t i e s . Mere 
bookkeeping separation of t i t l e X funds from other monies i s not 
s u f f i c i e n t . The Secretary w i l l determine whether such o b j e c t i v e 
i n t e g r i t y and independence e x i s t based on a review of f a c t s and 
circumstances. Factors r e l e v a n t t o t h i s determination s h a l l i n c l u d e (but 
are not l i m i t e d t o ) : 

(a) The existence of separate accounting records; 
(b) The degree of separation from f a c i l i t i e s (e.g., treatment, 

c o n s u l t a t i o n , examination, and w a i t i n g rooms) i n which p r o h i b i t e d 
a c t i v i t i e s occur and the extent of such p r o h i b i t e d a c t i v i t i e s ; 

(c) The existence of separate personnel; 
(d) The extent t o which signs and other forms of i d e n t i f i c a t i o n of 

the t i t l e X p r o j e c t are present and signs and m a t e r i a l promoting 
abortion are absent. 

[53 FR 2945, Feb. 2, 1988] 

E d i t o r i a l Note: For p r o v i s i o n s o f Sec. 59.9 which have been 
suspended, see the E d i t o r i a l Note f o l l o w i n g the Source of Subpart A. 

r 
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The. r»al»rCafricnamem Would place into <it3tiit*> »̂ , 
the Reagan-Bush-era "Gag Rule." (In 1993 P r e i l d r r f T -q^ir.ment. of 
provisions of the Gag Rule.) r̂esident Chnton suspended all the 

The amendment would impose a provision of the 1988 Gac Rule wh,>h M . 

finmictal records cnun̂ ,̂ iJno . grantees must demonstrate in 

Periodically franit^ ™H P™™?*'' °' "K=o«raged with the use oflitle X fijnds 

^ X Z Z ^ ' ' ^ ' ^ """"^ of „ p l i a „ « with the a«s,h„ progr.. 

Rc,™„g addition,, type, cf separation wotUd be unnecessary, costly and medically 

Implementation of this provision would be verv cosDv rPnnirJr,̂  ; 
faciliHes. staffand e,oip.e„c The i„pac, ll^^^l^J^ZlZZT" 

"ipurcsro;̂;*̂^̂^̂^̂  
It would create enoratous conflision as grantees tty to define the scope of the Dhvsical 

p u . p o ' s e f „ l l y ' 4 u ? L d ' ^ ^ t , ^ ' S ~ : ^ o t ; ^ ^ ^ ^ ^ 

required hetween a ^„,ee-s S e ^ ^ ^ : Z ^ ^ Z Z f £ ^ ' : : : ^ . , ^ Z : : ^ ^ ' ^ 

.m.rds of a p l w ^ t ^ " centraltted medical records. Dividing medical 
^̂ ^̂ oras patent ,nto two separate raedteal records could endanger health, or even her 



OPPOSE A T T A C K S ON T H E T I T L E X F A M I L Y PLANNING PROGRAM 

Dunng consideration of the FY 1999 Labor-HHS Appropriations bill by the full Appropriations 
Committee. Representative Todd Tiahrt (R-KS) offered an amendment to reinstate a section of 
the controversial "gag rule" that was suspended in Januaiy of 1993. That section would require 
that Title X projects providing family planning must be "physically" separate from non-Title X-
funded activities related to abortion. Title X clinic services are already required to be financially 
separate from any abortion-related activities. The amendment failed during the House 
Appropriations Committee mark-up of the bill on a 26-26 vote: 

. The amendment is designed to correct a problem that doesn't exist and would reimpose 
a portion of the •'gag rule" that has been discredited and rejected. Section 1008 stotes 
"None of the funds appropriated under the title shall be used in programs vi'here abortion is a 
methods of family planning." There is no evidence that the provision of the law prohibiting 
payment for abortion services has been violated. The Department of Health and Human 
Services has said since the program's inception in 1971 that this prohibition applies not only 
to the performance of abortion by a Title X project, but also to the conduct of certain 
abortion-related activities. 

• Current policies require Title X family planning projects to ensure that the Title X 
family planning supported projects are separate and distinguishable from abortion 
related activities. 

• HHS has already gone well beyond just prohibiting payment for abortions. HHS has also 
prohibited other abortion-related activities in a Title X project such as providing 
transportation for an abortion, explaining and obtaining signed abortion consent forms from 
clients interested in abortions, negotiating a reduction in fees for an abortion, promoting or 
advocating abortion. 

• Many Title X project sites that with non-Tide Xfunds provide abortions are hospitals. 
It makes little sense to force hospitals to require separate facilities for abortions. 

• The term "physical separation" is so vagne as to be meaningless, impossible to enforce, 
and an invitation to litigation. Does this mean that a hospital would not be allowed to offer 
both abortion services and family planning services in the same faciUty? Would separate 
entrances or waiting areas meet this requirement? Would one facility used on different days 
for different purposes pass the test? 

• The measure could disproportionately impact rural providers, who may, due to 
fmanclal constraints, be unable to provide separate facilities for different types of 
health services. 

• The proposed amendment is unnecessary. Current policies provide sufficient safeguards 
to ensure the appropriate use of Federal funds. Title X grantees must demonstrate in 
financial records, counseling and service protocols, and administrative procedures that 
abortions are not performed, promoted, or encouraged with the use of Title X funds. 
Periodically, grantees undergo rigorous site reviews to ensure compliance with all program 
requirements including those listed above. 
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0 Planned Parenthood' 
FederatwnofAmerica^inc 

March 12. 1993 

Mr. Gerald Bennett 
Acting Deputy Assistant Secretary 

for Population Affairs. 
Department of Health and Human Services 
P.O.B, 23783 
Washington, D.C. 20026 - 3783 

RE: Proposed Rule Goveming TWe X 

Dear Mr, Bennett: . 

In response to the Notice In Ihe Federal Register.of February 5. 1993. *he P^«»d 
Parenthood Federation of America ("PPFA") submits the foltovwig cornrnerits addressed 
tottiepippdse^ 

]'• '. ^ - •'. ' gî ^f^?''7<-•'•>j!r-\̂ - '̂-2 .C.- . i - '^r -' 

P̂ FAtetfiê ^ 
1§91. PPFA^ 170 affiliated b p e i ^ rhore i t a 900. clinics kjcatsd In 49 states, setyUig 
alfTwsttwo mnnori wornea a!rTK6t70% of vvnorah^^^ 
defined poverty level In 1983 (the last.year for v̂ rfiich this Womiatton fe a v a l l ^ our 
affiliates operated approjdmately 13% of the Title X sites nationwide, and served 
approximately 28% of the Title X caseload. 

In large part. PPFA applauds the proposed rules.' They replace wles (the infamous ^ag 
njle") that, had they ever been implemented, would hayemandated unsound nieoical 
practices, interfwed with the ability of woiTien to make informed and y d u ^ ^ 
concerning options for management of a pregnancy, and denied Important i n f o r m ^ 
to patients and communities served by Title X programs. Jhe proposed rules mark a 
welcome affimiation of responsible and ethical medical and educational practices. 

The proposed njles are laudable also from the perspective of program admin is^ 
Most significantly, they abandon the premise of the gag rule that Title X reapierts m i ^ 
subject substantial amounts of non-Title X funds to federal regulation.. Appropnately, 
proposed rule 59,9 focuses instead on regulating the use of grant funds. 

however, the Supplementary Infomiation pre^^ the proposed rules raises, a, TOritjm 
inthisregard. ft states that the Secretary intends to reinstate "compliance standards that 
will require Title X projects, t o maintain a separation (that is -more than a mere exercise 
in bookkeeping) of their project activities from any activities that.promote or encourage 
abortion as a method of family planning." 58 Fed. Reg. 7464. 

cont d 
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March 12. 1993 

Mr. Gerald Bennett 
Acting Deputy Assistant Secretary 

for Population Affairs 
Department of Health and Human Services • 

This-Wandard" Is not based on an expTidt statutory mandate, ̂ ther ft 
counsel's Interpretatton of the-splfif of the statute. Thus,the Secretary is free to alter 
or abandon tiiis standard. 

Doing so would be particularly appropriate at this time. This standanj forcf^9ran^to 
waste rnoney better spent on the pro>i3lon of services, and.it ta^ 
are medically and socially unwise. When control of health care costs ar^ improvement 
of access to health care servtoes are national prforities. efimlnahng this unnecessary 
compnance standkd makes perfect sense - both fiscally and medically. 

The burxlen of the cornpliance standard is most significant for t̂ ^ relatively small 
programs thai are the regional providers of Title X family planning sennces and of 
atjwtion sendees. These providers may be the only sotirce of family, planning 8«jvic^ 
accessible to tow Income women within a 100 mile radius, and 
abortion sennces accessible to low Income women within ar> even larger radwjs. These 
providers cannot afford to operate separate fadfities or to employ separate staff forthese 
sennces without substantially Increasing the prices of one or ^ 
offer differert sennces on differem days of the week because so mary 
regardless of the sennce needed, are only able to travel to the dime on o n e ^ ^ (for 
example. Saturday). Thus, in order tb provkle the most accessible and ^rdaWe 
sennces to their target patient poputatkMi - a matter of substantial importance, when these 
prxjviders are the only providers for indigent women within a large geographic area - ft 
must be pennissible to provkle abortion services and family planning services in the same 
fadfrty during the same hours. 

The separation requirement is unwise for another.reason. PPFA's affiTiates have learned 
that the post-aborlion check-up is the perfect opportunity to involve a patient in the family 
planning program. Thus, wherever possible, the twra are simultaneous, providing 
continuity of care to the patient This sodally and medically desirable approach is 
complicated enomiously when the two services must be "separated." Such a requirement 
can impact on record-keeping, staffing patterns and patient-staff relationships, and on the 
ability to fadlltate the entry of the abortion patient into the family planning program. 

PPFA and its affiliates are committed to operating Title, X programs where DHHS can be 
assured that its funds are only supporting activities for whidi they were awarded. PPFA 
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March 12,1993 

Mr. Gerald Bennett 
Acting Deputy Assistant Seaetary 

for Population Affairs 
Department of Health and Human Sennces 

and its affiliates are also committed to providing all medical sennces In the most cost 
effident and medically sound manner. 

We believe the separation compriance standard referred to in ^̂ e S u P P ; ? ; ^ ^ 
Lmialfon does noSing to advance the Secretary's legitimate Z ^ ^ ^ ^ l 
pT^^^for which grant funds are expended: and ^ J ^ ^ ^ 
s l g r t f i ^ undemiines the goals of cost effidency arid high 
A^SSng^. we urge the S e c ^ not to impose a compfiance « ^ ^ f ^ ^ ^ ^ ^ " ^ 
p^STseparatioTto a greater extent than Is necessary to comply with the cost 
accounting standards set forth elsewhere In the regulations. 

Thank you. 

Pamela J . 
President 
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Bid to Override Bush Veto Faiis 12 Votes Short 
Future Uncertain as Congressional 
Drive to Block Title X Gag Rule Falls 
^ / ^ i f JJ1^J«L?^«^9'".3 than on any car^ proSsslonals working in federal 
Other reproductive rights votes In re­
cent history, both houses of Con­
gress this month ovenwheimlngly re­
jected the Title X "gag rule" regula­
tions — but the bottom Hne Is that on 
the key November 19 vote In the 
House, gag rule opponents fell just 
short of the two-thirds majority need­
ed to override President George 
Bush's veto of the appropriations 
measure to which language blocking 
the regulations was attached. In the 
v/aSne of the intense political pressure 
surrounding the debate over the gag 
rule, the Department of Health and 
Human Senrlces (DHHS) has been 

the speed wtth which it Intends to Im­
plement the regulations against Title 
X family planning clinics, and con­
gressional leaders are already 
regrouping to discuss how to keep up 
the pressure on the administration In 
the poming election year. 

The Issue 

ly funded family planning clinics from 
providing Infonnation about abortion 
to wonten facing unintended preg­
nancies, were challenged in three 
federal courts but were ultimately 
upheld by the U.S. Supreme Court In 
Rust V. Sullivan in May lWM-9, May 
29, 1991).. . ' 

The focus shifted immediately to 
Congress, where freestanding bills 
were introduced In both the House 
and the Senate to pemianently over­
turn ttie gag mie and require clinics to 
provide such Information, and where 
the appropriations committees were 
also looking for virays at least to pre-

for fiscal year 1992. By October 1, the 
beginning of the new fiscal year, the 
Senate had already successfully 
passed its freestanding bill (S^23), In­
troduced by Sen. John Chafee (R-RI), 
but attached to It were two controver­
sial parent-notice-for.«bortlon requlr^-
ments ^WM-^2, July 22, 1991). In the 
House, legislation Including compar-

the president's veto of H.R.2707, the 
$205 billion flecal year 1992 Labor-
HHS appropriations measure, was a 
major way-station In an odyssey be* 
ginning In 1988 with the promulgation 
of new regulations goveming the Ti­
tle X family planning program. Those 
regulations, which prohibit health 

also reauthorize the Title X program 
(H.aaoso), was approved by the 
Energy and Commerce Committee 
last July (IVA*-13 and 14, Aug. 9,1991), 
but It was held back so that all attend 
tlon could be focused on the L-HHS 
appropriations measure. It was on the 
appropriations bill, which Included 

identical language approved by both 
houses blocking Implementation of 
the regulations for one year, that the 
real challenge to the gag rule occurred. 

77>e Voto 
By the time H.R.2707 reached the 
president for his consideration, many 
of the peripheral Issues surrounding 
the giant funding measure had been 
clarified or set aside. Two abortion-
related provisions — one a compix> 
mlse parental notice amendment 
originally written by Sen. Nancy 
Kassebaum (R-KS), the other an en­
dorsement of Medicaid funding in 
cases of rape and incest — had been 
dropped by the House and Senate 
conferees {lVM-17, Oct. 31, 1991). m 
addition, however, several members 
and the president were reportedly 
upset that in order to meet the rê  
quirements of the 1990 budget agree­
ment, over $4 billion of the $205 billion 
contained In the funding bill was tech­
nically to be pushed over into fiscal 

Also in this Issue . . . 

• Abortion and the 
Off-Year Election -
An Analysis 

Newsbriefs 
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1993, a budgetary gimmick known as 
"fonrtfard funding." Nonetheless, when 
President Bush's veto message was 
finally delivered to the House on 
November ^Q — only a day b&fan the 
bill would have become law without 
his signature — It was made clear to 
every member that he was "oompelled 
to disapprove H.R.2707" because of 
the language blocking the gag mle. 
Despite his briefly stated concern over 
the budgetary Issues (one paragraph 
of the seven-paragraph message), the 
president explicitly stated that he 
would sign the bill If the gag rule lan­
guage were removed. 

The Debato 
Up to the last minute, strong state­
ments by the House leadership led 
many to hope that enough members 
with othenvise antlabortion voting 
records could be persuaded by the 
forceful combination of strong constit­
uent pressure and Democratic Party 
Imperatives — a combination which to 
date has not successfully ovenidden 
the president in 24 attempts. That the 
political stakes were high became in­
creasingly apparent as one member of 
the leadership after another spoke of 
the need to vote for the bill despite the 
veto, Including a rate appearance by 
Speaker Thomas Foley (D-WA). How­
ever, the lopsided debate focused less 
on party politics than on the sub-
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Stance of the Issues Involved. Fully 
half of the Republican members who 
spoke asked their colleagues to vote 
to override the veto (53 Republicans 
ulttortateiy voted to override), v/nile only 
one Democratic member called for the 
veto to be sustained. 

Instead, the debato was polarized 
by the issue of the gag mle itself. 
Those members supporting the over­
turn of the regulations concentrated 
on the far-reaching effects should the 
regulations be Implemented. Rep 
Olympla Snowe (R-M^ reminded her 
colleagues that the lovî -lncome wom­
en who depend on family planning 
clinics would be the hardest hit, but 
that other issues were involved. "A 
vote to sustain," she said, "means that 
we feel women do not desenre the 
same doctor-patlent relationship as 
men have. No male patient is affected 
by this gag mle; we are creating a 
situation for women only... A vote to 
sustain means that fundamentally you 
believe women are second-class 
citizens that deserve eeoond-class 
treatment." 

Rep. Jim McDemott (D-WA), one 
of two doctors in the House, found the 
Idea of the government telling health 
care professionals what to say to their 
patients profoundly disturbing, point­
ing out that "the doctor-patient rela­
tionship Is built on tmst, not politics. 
It must be defined by a patient's 
medical needs, not White House 
political strategy." And Rep. John 
Porter (R-ig, who had spearheaded the 
gag mle overtum language in the ap­
propriations bill, questioned the in> 
pact this type of restriction might have 
on other government-funded programs 
in the future, stating, "This Is America 
We do not attempt to control people 
by withholding the tmth from them. 
We do not lie to people to control their 
conduct." 

None of these arguments served 
to convince the hardest cote anti-
abortion members, who seem to view 
any speech mentioning abortion as a 
govemment-^nctloned directive to 
have an abortion. However, these 
same members apparently find It per­
fectly acceptable for federally funded 
family planning clinics to direct preg­
nant women to cany their pregnancies 
to term. As Rep. Henry Hyde (R-IL) put 

it, "Once you are pregnant, you are no 
longer within the punriew of family 
planning. You need prenatal care 
What you pro^bortion people want 
are counselors and receptionists to 
steer people to Planned Parenthood." 

The Vote 
When all was said and done, antiabor-
tlon forces successfully persuaded 
enough members that this vote should 
not be distinguished from any other 
vote on abortion funding or aon l̂ces, 
and held on — barely — to the votes 
they needed to sustain the veto. The 
final vote to oven-lde was 276-156, just 
12 votes short of the two-thirds re­
quired (see vote chart, p. 3). Prochoice 
House members were greatly encour­
aged by the progress made, evinced 
by the number of members uncomfor­
table with the Issue of abortion who 
nonetheless voted to ovem'de. 

Close on the heels of the veto 
ovem'de attempt, several options re­
garding the disposition of the gag mle 
were considered, among them bring­
ing the authorization bill to the House 
floor or attaching the gag mle overtum 
language to another piece of "must-
pass" legislation. Due to the Immin­
ence of Congress' adjoumment for the 
holidays, however, as well as the per­
vasive feeling among the pmcholce 
members that they had done as well 
as could be expected for now, those 
ideas have been temporarily post­
poned. On November 21, the gag mle 
language was stripped from the ap­
propriations measure, which then — 
after a failed attempt to recommit the 
bill on the budgetary Issues — was 
adopted both by the House, by a vote 
of 364-58, and the Senate, by voice 
vote, on November 2Z 

[Despite the best efforts of the 
House leadership, the margin of votes 
in that body changed little between 
the November 19 vote on the presi­
dent's veto and the earlier vote on the 
Labor-HHS conference report, which 
passed, 272-156, on November 6. The 
Senate passed the conference report 
on November 7,72-25, sending the bill 
to the president. Because the House 
did not have the votes needed to over­
ride, the Senate did not vote on that 
question.) 
(ewtOnued on p. 4} 
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vote ,0 Ove^ide Bu.h Veto o. L-HHS Approp.at.on. B.l. w,th Langu-ae B.ockU,o .mp,eme„.a.,on of the 'On, Ru.e' (H.R.2707, 

YEAS (276) 

Abercromble (O-HI) 
Ackerman (0-NY) 
Alexander (D-AR) 
Allon (R-VA) 
Anderson (D-CA) 

• Andrews (0-ME) 
Andrews (O-NJ) 
Artdrews (D-TX) 
Anthony (OAFO 
Aapln (6.WI) 
Atklna (OMA) 
AuColn (D'OR) 
Bacchus (D-FL) 
Bellenson (D-CA) 
Bontley (R-MD) 
Berautar (R-NE) 
Berman (0-CA) 
Bavin (D-AL) 
eilbray (0-NV) 
Blackweil (D-PA) 
Boehlert (R-NV) 
Bonoir (D-MI) 
Boucher (D-VA) 
Boxer (OCA) 
Brewster (0-OiQ 
Brooks (0-TX) 
Browser (D-AL) 
Brawn (D-CA) 
Bruce (D-IL) 
Bryant (D-TX) 
BUBtamente (D-TX) 
Byron (D-MD) 
Campbell (R-CA) 
Campbell (CMXJ) 
Cardin (D-MD) 
Carper (D-DE) 
Carr (D-M|) 
Chandler (R-WA) 
Chapman (D-TX) 
Clay (D-MQ) 
Clement (D-TN) 
Cllnoer (R.pA) 
Coleman (R-MO) 
Coleman (D-TX) 
Collins (D-IL) 
Collins (D-MI) 

Aiiard (R-CO) 
Annunzio {OAl) 
Applegate (DOH) 
Archer (R-TX) 
Armey (R-TX) 
Baker (R-LA) 
Ballengsr (R-NQ 
Barnard (D-QA) 
Baweft (R-NE> 
Barton (R-TX) 
Bateman (R-vA) 
Bennett (D-FL) 
Biiirakis (R-Fg 
Biiiey (R-VA) 
Boehner (R-OH) 
BorskI (D-PA) 
Broomriald (R-MI) 
BunnlnflJR-KY) 
Burton (R.IN) 
Callahan (R-Ag 
Camp (R-MI) 
Coble (R-NC) 
Combest (ft-TX) 
Costello (D-IL) 
Cox (R.CA) 
Crane (R-ig 

Condit (D-CA) 
Conyers (D-MI) 
Cooper (I>-TN) 
Coughlln (R-PA) 
Cox (D-IL) 
Coyne (D-PA) 
Cramer (0-Ag 
Darden (O-GM 
OeFazio (aoR) 
DeLauro (D.CT) 
Dallums (O-CA) 
OeRlck (D-SC) 
Dicks (D-WA) 
DIngell (D-Ml) 
Dixon (D-CA) 
Dooley (D-CA) 
Dorgan (D-ND) 
Downey (D-NY) 
Durbin (D-ig 
Dwyer (D-Nj) 
Dymally (D-CA) 
Early (D-MA) 
Eckart (D-OH) 
Edwards (D-CA) 
Edwards (D-TX) 
Enoel (D-NY) 
Enailah (D-OK) 
Erdrelch (D-AL) 
Espy (DWS) 
Evans (D-IL) 
Fasceil (O.pg 
Fawell (R-ig 
Fazio (DCA) 
Felghan (D-OH) 
Flah (R-NY) 
Flake (D-NY) 
Follletia (D-PA) 
Foley (D-WA) 
Fora (D-MI) 
Ford (D-TKJ) 
Frank (D-MA) 
Franks (R-CT) 
Frost (D-TX) 
Gallo (R-NJ) 
Oaydos (D-PA) 
Qejdonson (DOT) 

Cunningham (R-CA) 
Dannemeyer (frCA) 
Davis (RMI) 
do la Qarza (D-TX) 
DaLay (R-TX) 
Dickinson (R-Ag 
Donnelly (D-MA) 
Dooltttie (R-CA) 
Dornan (R-CA) 
Dreler (R-CA) 
Duncan (R-TN) 
Edwards (R<3K) 
Emereon (R-MO) 
Ewing (R.|g 

FloWe (R-TX) 
Oallegly (R-CA) 
Glilmor (ROH) 
Qlngrlch (R-QA) 
Qosa (TVFg 
Hall (D-OH) 
Hall (D-TX) 
Hammereohmldt (R-AH) 
Hancock (R-MO) 
Hansen (R-UT) 
Hastort (R-ig 
Hayea (D-LA) 

D.m«,„ i»{223> Bopublicaiw (5?) Independents (1) 

Qekaa (R-PA) 
Gephardt (D-MO) 
Geren (D-TX) 
GtbDona (D-FL) 
Gllchrast (R-MD) 
Gllman (R-NY) 
Gllckman (D-KS) 
Gonzalez (O-TX) 
Goodling (R-PA) 
Gordon (D-TN) 
Qradlson (R-OK) 
Qrandy (R.|A) 
Greon (R-NY) 
Guarlnl (D-Nj) 
Qundorson (R-Wl) 
Hamilton (D-IN) 
Harris ([>-AL) 
Hayea (D-ig 
Hefner (D-NC) 
Hertel (D-Ml) 
Hoagland (D-NE) 
Hobson (R-OH) 
Hochbruecknsr (D-NY) 
Horn (D-MO) 
Norton (R-NY) 
Houghton (R-NY) 
Moyar (D-MD) 
Hubbard (D-KY) 
Hughes (D.NJ) 
Jaoeba (D-IN) 

Jefferson (D-LA) 
Jenkins (D-OA) 
Johnson (R-CT) 
Johnaon (0-SD) 
Johnston (O.Fg 
Jones (D-GA) 
Jones (D-NC) 
Jontz (D-IN) 
Kaptur(D-OH) 
Kennedy (D-MA) 
Kennelly (D-CT) 
Kleaka (D-WJ) 
Ktug (R-Wl) 
Kolbe (R-AZ) 
Kopelskl (D-OR) 
Kostmayer (D-PA) 

Lancaster (D-NC) 
Lantos {DJCA) 
Laughlln (D-TX) 
Leach (R-|A) 
Lehman (D<2A) 
Lehman (D-Fg 
Lovin (D-MI) 
Lewis (D GA) 
Lloyd (D-TN) 
Long (D-IN) 
Lowoy (D-NY) 
Machtley (R-RI) 
Markey (D-MA) 
Martin (R-NY) 
Martinez (D.CA) 
Matsul ( D < ; A ) 
McCloskey (D-IN) 
McCurdy (D.OK) 
McDermott (D.WA) 
McHugh (D-NV) 
McMllfen (D-MD) 
MoNuHy (D-NY) 
Meyers (R-KS) 
Mfume (D-MD) 
Miller (D-CA) 
Miller (R-WA) 
Mineta (D'CA) 
Mink (D-HI) 
Moakley (D-MA) 
Mollnarl (R.NY) 
Moody (D-WI) 
Moran (D.VA) 
Morella (R-MD) 
Morrison (R-WA) 
Mrazak (D-NY) 
Munha (D-PA) 
Myers (R-IN) 
Nagle (D-IA) 
Netcher (I>-kY) 
Neal (D-MA) 
Neal (D-NC) 
Oakar (DOH) 
Obey (D.WI) 
Olln (D-VA) 
0^or (D-MA) 
Owens (D-NY) 

NAYS (166) 

Democrats (43) 

Heftey (R-CO) 
Honiy (R-Ml) 
Hergor (R-CA) 
Hollowey (R-LA) 
Hopkins (R-KY) 
Huckaby (D-LA) 
Hunter (R-CA) 
Hulto (D-pg 
Hyde (R-ig 
inhofe (R-OK) 
Ireland (R-Fg 
James (R-FU 
Johnson (R-TX) 
Kanjorskl (D-PA) 
Kaslch (R-OH) 
Kildee (D-MI) 
Kolter (D-PA) 
Kyi (R.A2) 
LaFalce (D-NY) 
Lagomarsino (R-CA) 
Lent (R-NY) 
Lewis (R.CA) 
Lewis (R-FL) 
Ughtfoot (R-IA) 
LIpinskI (D-ig 
Uvlngston (R-LA) 

RepuMJeans ( l i : ^ 

Lowery (R-CA) 
Luken (DOH) 
Manton (O-NY) 
Marlenee (R-MT) 
Mavroules (D-MA) 
Mazzoll (D-KY) 
McCandiese (R-CA) 
McCoilum (R-Fg 
McCrery (R-LA) 
McDade (R-PA) 
McEwen (ROH) 
McGrath (R-NY) 
McMillan (n-HC) 
Mienel (R-ig 
Miller (R.OH) 
Modohan (D-WV) 
Montgomery (D-MS) 
Moorhead (R-CA) 
Murphy (D-PA) 
Nichols (R-KS) 
Nowak (D-NY) 
Nussle (R-IA) 
Oberatar (D-MN) 
Ortiz (O-Ti) 
Orton (D-UT) 
Oxiey (ROH) 

Owens (0-UT) 
Pallone (D-NJ) 
Panetta (D-CA) 
Pastor (D-AZ) 
Patterson (D-SC) 
Payne (D-NJ) 
Payne (D-VA) 
Pease (D-OH) 
Pelosi (D-CA) 
Penny (D-MN) 
ParkJns {t>-KY) 
Peterson (D-Fg 
Pickett (D-VA) 
Pickle (D-TX) 
Porter (R.ig 
Price (D-NC) 
Pursell (R-Ml) 
Rahall (D-WV) 
Ramstad ( R - M N ) 
Rangel (D-NY) 
Ravenel (R-SC) 
Reed (D-Rl) 
Reguia (R-OM) 
Richardson (D-NM) 
Ridge (R-PA) 
Rlggs (R-CA) 
Roomer (D-IN) 
Roso (D-NC) 
Roslankowski (D-ig 
Roukema ( R - N J ) 
Rowland (O-QA) 
Roybal (O-CA) 
Russo (D-IL) 
Sabo (D-MN) 
Sanders (1-VT) 
Sangmelater (D-ig 
Savage (D-ig 
Sawyer (DOH) 
Schfiuer (D-NY) 
Schltf (R.NM) 
Schroeder (D-cO) 
Schuemer (D-NY) 
Serrano (D-NY) 
Sharp (D-IN) 
Shays (R-CT) 
Slkorskl (D-MN) 

Packard (R-CA) 
Parker (p-MS) 
Paxon (R-NY) 
Peterson (D-MN) 
Petri (R-Wl) 
Poshard (0-lL) 
Quillen (R-TN) 
Ray (DOA) 
Rhodes (R-AZ) 
Rinaldo (R-NJ) 
RItter (R-PA) 
Roberts (R-KS) 
Roe (D-NJ) 
Rogers (R-KY) 
Rohrabacher (R-CA) 
Ros-Lehtlnan (R-FL) 
Roth (R-Wl) 
Sanlorum (R-PA) 
Sarpallus (D.TX) 
Saxlon (R-NJ) 
Schaefar (R-CO) 
Schobe (R-PA) 

SonsonbrennortR-WI) 
Shaw (R-pg 
Shgster (R-PA) 
5mlth (R-NJ) 

Slalsky (0-VA) 
Skaggs (D-CO) 
Skeen (R-MN) 
Skeiton (D-MO) 
Slattery(D-KS) 
Slaughter (O-NY) 
Smith (D-FL) 
Smith (D-IA) 
Smith (R-TX) 
Snowe (R-ME) 
Solan (D-NY) 
Spratt (D-SC) 
Stark (D-CA) 
Siokes (D-OH) 
StUddO (0-MA) 
Swett (0-NH) 
Swift (D-WA) 
Synar (D-OK) 
Tanner (0-TN) 
Thomas (R-CA) 
Thomas (D-QA) 
Thornton (D-AR) 
Torres (D-CA) 
Torrlcelll(D-NJt 
Towns (D-NY) 
Trnflcant (OOH) 
Traxler (D-MI) 
Unsoold (D-WA) 
Upton (R.MI) 
Valentine (D-NC) 
Vento (D-MN) 
VIscloaky (D-IN) 
Washington (O-TX) 
Waters (DOA) 
Waxman (D-OV) 
Weiss (D-NY) 
Wheat (D-MO) 
Whttten (D-MS) 
Williams (0-MT) 
Wilson (D-TX) 
Wise (D-WV) 
Wolpa (0-MI> 
Wyden (DOR) 
Yatas (D-IL) 
Zellff (R-NH) 
Zimmer (R-NJ) 

Smith (ROR) 
Solomon (R-NY) 
Spence (R-SC) 
Stafloers (D-WV) 
Stallines (0-ID) 
Stearns (R-Fg 
Stanholm (D-TX) 
Stump (R-AZ) 
Sundquist (R-TN) 
Tailon (D-sq 
Tauzin (D-LA) 
Taylor (D-MS) 
Taylor (R-NQ 
Thomas (fl-WY) 
VanderJagt (R-MI) 
Voikmer (O-MO) 
Vucanovlch (R-NV) 
Walker (R-PA) 
Walsh (R-NY) 
Weber (R-MN) 
Woldon (R.PA) 
Wolf (R-VA) 
Wylle (ROH) 
Yatron (D-PA) 
Young (R.AK) 
Young (R-FL) 

Hatcrter (D-GA) 
NOT VOTINQ (3) 

LaRocco (D-ID) 
Levlne (DOA) 
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The Future 
In a last-mlnute attempt to obfuscate 
the Issues sunoundlng the gag mle 
regulations. President Bush had sent 
to Capitol Hill copies of a memoran-
dum he had sent to DHH3 Secretary 
Louis Sullivan the evening before the 
first House vote on the conference 
report. Seeking to respond to many of 
the charges leveled against the gag 
rule, the memo stated that "we must 
ensure that the confidentiality of the 
doctor/patient relationship will be 
preserved and that the operation of 
fhe Title X family planning program is 
compatible with free speech and the 
highest standards of medical care." 
Thus, ostensibly to "clarify" the mat­
ter, Bush directed Sullivan to imple­
ment the regulations so as to allow 
a woman to receive complete medical 
information "about her condition from 
a physician," ensure that Title X proj­
ects provide necessary referrals to 
"appropriate health care facilities 
when medically Indicated" and allow 
referrals to "full service health care 
providers that perform abortions but 
not to providers whose principal 
business is providing abortions." 

The import of the memo was 
quickly dismissed by most members 
especially after an opinion was iâ  
sued by the Congressional Research 
Service's legal department that the 
statement, by Itself, "Is not a modifi­
cation" of the regulations, which ex­
plicitly state that no Title X provider 
— whether physician or not — may 
provide any counseling related to 
abortion. Others pointed out that the 
president seemed to be mislnfomied 
as to the realities of family planning 
clinics, where trained nursing profes­
sionals provide the bulk of direct pa­
tient services under the standing 
orders of physicians. 

Nevertheless, the memorandum, 
which has been forwarded by Sullivan 
to DHHS Assistant Secretary James 
Maaon for Implementation, is now 
creating some confusion within 
DHHS. Mason has stated that there 
will need to tie a "lengthy process" 
before the regulations are Im­
plemented, Including a request for let­
ters from Title X projects that they will 
comply. First, however, "guidances" 
must be written to resolve the con­

flicts between the regulations and the 
president's memo, and they must be 
approved by pHHS' general counsel 
for consistency. Thus far, Mason has 
asserted publicly that the guidances 
will allow a physician to discuss with 
a pregnant woman abortion as an op­
tion if the physician so decides. 

Still, In many ways, TlUe X-funded 
clinics have no more clear Idea of 
what will be enforced than before 
Congress' recent actions. In the 
meantime, enough political progress 
may have been made on the Issue 
that, by the time some impact has 
been felt by the clinics, Congress may 
see fit to act again. 

Election Results Mixed 
As Voters Give Economy 
Priority Over Abortion 
As the year's biggest legislative bat­
tle — over the gag rule — was reach­
ing Its climax In Congress and a 
federal court dealt another serious 
blow to the security of Roe v. Wade, 
the off-year elections brought mixed 
results for reproductive rights. In this 
year's electoral process, the abortion 
issue clearly -took a back seat to 
economic concems. As a result, ma­
jor losses were sustained in two state 
legislatures and an important gover­
nor's seat where restrictive legislation 
has been resisted, until now. The 
significant good news Is that the one 
abortion-related ballot measure this 
year, a prochoice initiative, appears to 
have passed in Washington state. It 
seems that where abortion Is the 
Issue, the prochoice side can still 
reap the benefit. 

Washington Is an ovenwhelmlng-
ly prochoice state that was one of the 
first to reform Its abortion law In 1970 
and one of the nine remaining states 
that voluntarily pays for abortions for 
Its Indigent residents. Against that 
backdrop, and looking ahead to the 
eventual demise of ?̂oe, prochoice 
advocates there saw this year's elec-
tlon as an opportunity to revise the 
state's pre-Roe law to codify the prin­
ciples of Roe and to reflect Washing­
ton's abortion funding policy The 
1970 law, while liberal for Its era, was 
enjoined once Roe was decided be­

cause of its many restrictions Includ­
ing parental consent and spousal 
notification requirements. The ballot 
measure would provide statutory pro­
tection for abortion rights in Washing­
ton, Including publicly funded abor­
tions for poor women, that will be­
come Increasingly Important as floe 
continues to erode In the federal 
courts. 

The Washington ballot measure 
appears to have won, 50.1 percent to 
49.9, but, under state law, the close-
ness of the vote requires an automat­
ic recount. It took more than two 
weeks following election day to tally 
all the absentee ballots, which seem 
largely responsible for the measure's 
apparent passage. The surprisingly 
narrow victory In such a prochoice 
state illustrates the unpredictability of 
Initiating a ballot measure campaign. 
A testament to the strength of the 
prochoice position Is that it prevailed 
while a popular legislative term-
limitation measure, which was lead­
ing In the polls only days before the 
election, failed, as did a measure to 
allow euthanasia, which along with 
the abortion measure had been the 
subject Of intense opposition from 
the Roman Catholic Church. Still, the 
Washington exper(ence demon­
strates the high-risk nature of at­
tempting a "pre-emptive strike" to 
protect abortion rights at the state 
level before the constitutional right to 
abortion is really lost. 

Impact on FOCA Debated 
Initiating a pro-active campaign to 
protect abortion rights at the state 
level, whether through the legislature 
or popular vote, Is controversial for 
other reasons as well. One important 
consideration Is the effect that a suc­
cessful effort might have on the real 
and political imperatives to enact the 
Freedom of Choice Act (FOCA), 
Mfhich is designed to protect the resi' 
dents of all states equally, if other 
states are able to enact prochoice 
laws, some of the pressure to deal 
With the Issue at the national level 
would be removed. And the conse­
quences for the majority of states 
where passage of protective legisla­
tion Is unlikely could be disastrous 
since they would be left fending for 
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themselves as federal legislators from 
protected states might take the posi­
tion that their constituents are al­
ready taken care of. The resulting 
"patchwork quilt" of abortion laws 
would leave American women's 
privacy rights a matter of geography 
once again. 

Pennsylvania Case Appealed 
Another Impetus for congressional 
action on FOCA is the recent deci­
sion by the U.S. Court of Appeals for 
the Third Circuit to uphold most of 
Pennsylvania's restrictive abortion 
law and effectively discard the con­
stitutional reasoning underiying floe 
(WM'U, Oct. 31,1991). The American 
Civil Liberties Union (ACLU) and 
Planned Parenthood Federation of 
America (PPFA) announced their ap­
peal of the decision at a November 7 
press conference. ACLU attorney 
Kathryn Kolbert declared that the 
groups "have presented the nine jus­
tices with one — and only one — 
question: Has the Supreme Court 
overruled Roe v. Wade7" It Is time, 
she said, "to settle this question once 
and for all and to determine whether 
floe V. Wade remains the law of the 
land." 

That question arises from the 
lower court's mling that a majority of 
the Supreme Court no longer sup. 
ports the holding in floe that abortion 
is a fundamental right that can be in­
fringed only if it senres a "compel­
ling" state interest. Instead, the lower 
court held, states may Impose condl-
tlons on abortion as long as they do 
not place an "undue bunden" or con­
stitute an "absolute obstacle" on a 
woman's decision to terminate her 
pregnancy and are "rationally related" 
to a legitimate state interest — a less 
stringent standard than has been ap­
pHed in the past in judging restric­
tions on abortion. 

Whether the Court will hear the 
appeal during Its cunent term — and 
therefore decide the case by next 
summer, just months before the 1982 
elections — may hinge on how quick­
ly Pennsylvania files Its appeal of the 
portion of the appeals court's deci­
sion declaring the law's spousal noti­
fication requirement unconsUtutlonal. 
(In the same opinion, the lower court 
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upheld a 24'hour waiting period, vari­
ous Informed consent and reporting 
requirements and a parental consent 
provision.) The state has announced 
Its Intention to appeal, but if it takes 
the full 90 days it has to file, it would 
likely t>e too late to schedule oral 
arguments before next fall. 

Kolbert and PPFA President Faye 
Wattleton acknowledged that the ap­
peal could accelerate the opportuni­
ty for the Supreme Court to reverse 
floe, which at least some of the 
justices are cleariy anxious to do. 
Kolbert noted, however, that for wom­
en living in Pennsylvania, New Jersey 
and Delaware (the three states under 
the Third Circuit's jurisdiction), the 
constitutional right of privacy "has 
already been lost" Wattleton pointed 
out that because abortion cases in 
Guam, Louisiana and Utah are al­
ready worthing their way through the 
courts, "we're talking about one year 
to two years." at the most, before 
another case reaches the Court. 
Koibert'added that the groups decid­
ed to appeal now "to clarify the 
issues as quickly as possible." If the 
Court reaffirms floe, "we must Imme-
diateiy move to Insure that all women 
can exerolse their liberty to choose 
abortion free of govemmental in­
terference. If [it does not do so], 
American women must look else­
where for redress." 

VotBis Not Focused on Abo/tfon 
Aside from litigation under some state 
constitutions, that "elsewhere" lies 
primarily in the political process, both 
electoral and legislative. Unfortunate­
ly, the newly elected legislatures In 
New Jersey and Virginia will likely 
be substantially mora hostile to abor­
tion rights than before, despite the 
fact that few of the Individual races 
turned on the abortton issue itself. In 
the past, prochoice leaders In both 
legislatures have successfully Killed 
parental notification fcr abortion bills. 
Now, the parental notification Issue 
presents a much more serious threat 
Ironically, New Jersey and Virginia 
were the two states where abortion 
politics were credited with the election 
of both states' prochoice governors in 
November 1969 — the first statewide 
electtons heW after the Supreme Court 

decided the Webster case. 
In Mississippi, meanwhile, Demo­

cratic Gov. Ray Mabus, who repeated­
ly vetoed abortion limitation bills, lost 
his r&«lectlon bW to oonaervattve, anti-
abortion Republican KIric Fonjice. 
Louisiana Gov. Buddy Roemer (R), 
who also vetoed restrictive abortion 
legislation, lost his reflection bid in a 
prinDary, leaving fomier Gov. Edwin Ed­
wards (D) and state legislator David 
Duke (FO in a mn-off. Both Edwards 
and Duke are antlabortion, although 
Duke formeriy was an active supporter 
of abortion — at least for welfare re­
cipients. While he recently recanted, 
having been "bom again," and now 
opposes abortion altogether, he did in­
troduce legislation in the Louisiana 
legislature that would have provided 
financial Incentives for vrelfare recip­
ients to accept Norplant. Duke lost to 
Edwards, but abortion was not an 
Issue In the campaign^ It did come up 
In Kentucky, however, where U.S. Rep. 
Lany Hopkins (R) promised to shut 
down all the state's abortion clinics. 
He lost the open governor's seat to 
prochoice Lt. Gov. Brereton Jones (D). 

Pennsylvania held the only U.S. 
Senate election this year, to fill the 
vacancy left by the death of pro-
choice Republican Sen. John Heinz. 
Sen. Han-is Wofford (D), who was ap­
pointed by Gov. Bob Casey (D) to fill 
Heinz' seat temporarily, beat fomier 
Governor and U.S. Attomey General 
Richard Thornburgh (R) In an upset 
Wofford's main theme was the call for 
a national health care plan. Abor-
tion did not play a major role, since 
both candidates have sent mixed 
signals on the Issue. Wofford was 
suspect because he endorsed the 
Pennsylvania antlabortion law now 
before the Supreme Court. At the 
same time, since he joined the Senate 
In April, Wofford has voted for the pro-
choice position on all the Issues 
presented to him, ranging from the 
gag mle to the Mexico City policy to 
abortton funding and parental notifica­
tion. Thornburgh, meanwhile, was pro-
choice In his first gubernatorial tenn, 
but since having senred In the Bush 
administration his vlevi« have become 
much more consen^atlve across-the-
board. Including on abortion. 

Perhaps the main lesson emanat-
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Ing from these election results Is the 
Importance — and difficulty — of 
keeping reproductive rights In the 
forefront of the mind of the electorate. 
The issue still seems to resonate posi­
tively for the prochoice side, but the 
message must be loud and clear. Pro-
choice candidates at all levels may be 
able to win with "choice," but only if 
they choose to. Since the 1992 
presidential and congressional elec­
tion high season is virtually upon us, 
this lesson could not have come at a 
more Important time. This Is especially 
coicial as the conBtltutlonally pro­
tected right to abortion edges ever 
closer to the precipice. 

Newsbriefs 
• Separate Hous^Senate conference 
committees vwrklng on the fiscal 1992 
defense appropriations and authoriza­
tion bills each abandoned parallel ef­
forts to overturn a 1988 Defense 
Depaitment antlabortion poikry that 
prohibits women In the military and 
military dependents stationed overseas 
from using their own funds to pay for 
an abortion at a base hospital. Despite 
prochoice majorities in both the Houao 
and Senate, and even within the two 
conference committees, the conferees 
succumbed In the face of presidential 
veto promises and the pressure to ex­
pedite enactment of the tvw) defense 
bills before the end of the congres­
sional session. Even though no federal 
funds would be involved if the policy 
were reversed, the president Insisted 
he would veto the bills solely over the 
abortion provision. Conference manag­
ers apparently feared that after a veto 
other delicate agreements in the bills 
might unravel If Congress had to 
reopen debate on the abortion lan­
guage. Prochoice advocates had 
reasoned that the president would be 
loathe to veto a defense bill as quick­
ly as a bill to fund social programs so 
they VW3 Interested In seeing the first 
shovwlown with the president on abor­
tion rights In this context. They also 
had counted on the continued support 

of prochoice conferees, such as Sens. 
Robert Byrd (D-WVX Ted Stevens (ftAK) 
and Warren Rudman (R̂ NH), whose ap­
parent priority, however, was to ensure 
smooth passage of the defense bills 
rather than reaffinn their prochoice 
positions. 

• Congress passed a resolution 
declaring the week beginning October 
20,1991 as "Wofid Population Awaro. 
nesa Week" for the purpose of calling 
public attention to the human and en­
vironmental devastation associated 
with rapid population growth, in re­
sponse. President Bush Issued a proc­
lamation In accordance with the 
resolution, but In so doing appeared to 
mock the notion of any global pt^ula-
tion problem. He echoed the Infamous 
1984 Reagan administration declara­
tion at the International Conference on 
Population In Mexico City saying that 
"population growth, in and of itself, is 
a neutral phenomenon." and that "eve­
ry human being represents hands to 
wori^ and not'just another mouth to 
feed." He added that "because people, 
are praducere as well as consumers, 
population grovrth can also be a sign 
and source of strength." While ao-
knowledging that mpid population 
grovirth sometimes can be detrimental, 
he attributed the problem primarily to 
developing countries' "failure to adopt 
martet-oriented policies." He eventually 
did mention intematksnal family plan­
ning aid as "one part of a compr^en-
sIvB economic devefcipment assistance 
program" that includes matemal and 
child health, improved sanitation, 
reduction of Illiteracy and allevlatton of 
poverty among many woriUhy efforts to 
promote sustainable development 

On the same subject but taking a 
different approach, a first-time substan­
tive statement on tf» envtnmient from 
the National Oonfafonce of Catholic 
Bishops (NCCB) was approved at Its 
semiannual meeting on November 14. 
NCCB considers overpopulation a 
drain on worid resources that is detri-
mental to the gkDbal environment and 
encourages the use of natural family 
planning to help curb excessive popu­

lation growth. According to Archbishop 
John Roach of St. Pau^Mlnn©apolls, 
however, "overoonsumptlon is In fact 
a larger problem than overpopulation." 
The final statement emphasizes the 
obllgaUon of devetoped nations such 
as the United States to reduce con­
sumption of natural reeounces in an ef­
fort to lessen pollution. While It is cer­
tainly tnjB that addressing overoon­
sumptlon Is an Important part of the 
equation In the effort to protect the 
global environment. It Is questionable 
that it Is the "larger" problem. Further­
more, the NCCB statement Implies 
that effective means of reducing rapid 
population growth do not desen̂ e 
serious attention. At the same meeting, 
In a statement urging a national cam­
paign on behalf of children, NCCB reaf­
firmed its commitment to promote an­
tlabortion iegislatton. 

• On November 17, the Fox Broad­
casting Company became the first na­
tional networî  to broadcast teievfskm 
adverttsements (or condoms. However, 
Fox has made clear that it will accept 
the commercials, to be aired during 
primetlme, only if condoms are pro­
moted as a method of disease preven­
tion; those that refer to contraception 
will not be used. Fox has already re­
jected one advertisement after mling 
that the ad violated the requited ex­
clusive focus on disease prevention 
because the word "spennlclde" ap­
peared on tfie condom box — not­
withstanding that In laboratory tests, 
spermicides kill organisms responsible 
for gononhea, chlamydia and several 
viral infectfons including HIV. Ultimate­
ly, It is up to Fox's Individual affiliate 
stations to make the decision whether 
or not to air the disease prevention-
focused condom commercials. Mean­
while, although a spokesperson for 
CBS said that neiwort< Is reviewing its 
policy of refusing such advertisements, 
spokapersons for ABC and NBC have 
announced that those networks are not 
cumantiy planning to change their 
policies on condom advertising. 
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H^i^o^D'° Saff Rule Compliance Falls 
B«t'vtaf«^l!®® T'*i? X Renewal Bill, 
But Veto Expected and Ovenide Un<>Ari<iSr. 
Title X gag mlJ lnd to ? e S ^ ^ ^ ^"^^^y deferred to 
nation's family planning p ^ m t S s h ^ n ' J n ' r ^ ^ " ^ 
five years. Desoite thk ov^^nThrt • / '"any members pre-
show ^ u T ^ T h o ^ i r Z t T I -PP^<^^ to settmg a feJ 

. . . . fact eral standard far more restrictive than mams that a veto from President Bush 
IS a near certainty, and even Title X's 
chief supporters realize that a suc­
cessful ovemde will be exceedingly dif­
ficult to obtain. To make the situation 
worse, the May 4 deadline for Title X 
grantees to fomiaily signal their intent 
to comply with the regulations has 
passed, and a last-ditch legal effort to 
block the regulations before that time 
has failed. 

most state laws now in force.] 

Clarifying Amendments Adopted 
The debate on the gag mle and the bill 
Itself fell within predictable parametet?: 
But what was surprising was the sheer 
amount of debate; over 50 members 
took the floor to speak about both the 
need for family planning and for the 
free flow of infomiation between family 
planning patient and health profes-

6 onals, DurtJin offered a "conscience 
clause" allowing individual clinicians or 
entire Title X projects to opt out of 
counseling women about abortion if 
they were morally opposed to doing so. 
so long as they refer their patients to 
a nearby clinic where they can get the 
infomiation they request. 

The Durt)in amendment left many 
antlabortion members at a loss as to 
how to oppose it, but oppose it they 
did. Rep, Henry Hyde (R-ig urged the 
amendment's defeat on the grounds 
that It "forced complicity" with abortion 
— but he could not explain why the 
Durtjin provision for abortion informa­
tion was any different from the policy 
long in effect under Title X for provi-
sion of family planning services. That 

.hrr̂ M^h. r.—. — , 1^ .""^ program is it that whenever a family planning through fiscal 1997 and raise the fund­
ing ceiling to $180 million for fiscal 
1993. In addition to language pemia­
nently overturning the gag mle, the bill 
requires Title X^unded Clinics that also 
provide abortions with other funds to 
follow the laws of the states where 
they are located regarding parental no­
tification for minors' abortion pro-

issue comes to this floor those who 
have spoken today always find a rea­
son to oppose it, and yet stand and 
pronounce that they are for familv 
planning?" 

As one of the members with an an­
tlabortion voting record who makes no 
apologies for opposing the gag mle, 
Durbin offered one of two amendments cedures. {Having steeled themseh^es i^n!i^T^,°^^'^^ ^ ^ ^ ^ ^ ^ 

for a battle on the S e a s o n Ssu? ^ . n . '^ '^ '^ ' " '^ 
a fii^-tlme confrontatfonlo^^^^^^^^ S ' ^ T T ^ T - T " " ^ ^ 

w t h d r e w h i s s t n ^ t p a S S S ^ ^ " t ^ e ^ P ^ ^ S ? ^ S c T p S 

Oral Arguments 
In Pennsylvania 
Abortion Case 

Special Report — 
Feds 'Just Say No' 
To Info About Sex 

'Beyond 
Washington' 

Newsbriefs 
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's, if a Title X-funded clinic - such as 
a Catholic hospital - does not for 
reasons of conscience offer the full 
range of contraceptive methods, it 
refers patients to another clinic in the 
area that does. 

The other "clarifying" amendment 
v^s offered by Rep. Ralph Reguia (R-
OH), who sought to make clear that 
women who are happy about their 
pregnancies would not be forced to 
hear infomiation about abortion. The 
Reguia amendment restates pre-gag 
rule Title X policy - that infonnation 
and referrals concerning abortion 
would be provided only when t ^ 
quested. [Another amendment urging 
family planning clinics to '-buy 
American" was also adopted without 
debate.] 

While the debate on the gag mle 
focused largely on the rights of family 
planning providers, Rep. Nancy 
Johnson (R<rr) was one of the few 
who rose to discuss the impact of the 
gag mle on patients. Decrying the ad­
ministration's attempt to fudge the is­
sue by allowing doctors, but only doc­
tors, to counsel Title X patients, she 
alluded to the fact that most services 
in family planning clinics are provided 

nurses and other trained health pro-
fessionals. "What is realty wrong about 
the gag mle Is that it allovre doctors 
to tell you everything, but there ate no 
doctors," she said. 'The gag mle is a 

cmel hoax that offers sen l̂ces it does 
not provide," 

One of tVTO physicians in the 
House, Rep. Jim McDermott (D-WA) 
echoed the same theme, saying "The 
President's attempt to weasel around 
fundamental medical ethics repmsents 
cynical politics at its worst. The gag 
rule IS nothing but voodoo medicine. It 
IS dishonest, it wrfll not work, and It is 
the wrong prescription for the country " 
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Compf/ance Deadline Neais 
The bill now goes to conference with 
5.323, originally introduced by Sen 
John Chafee (R-Ri) and passed last 
summer, which would overtum the gag 
rule but does not include a fonnal 
reauthorization of Title X (WM•^2, July 
22, 1991). How soon that occurs de­
pends upon a wide range of outside 
factors, including the schedule of Con-
grass and the sense of urgency in the 
field, f^eanwhile, a last-ditch attempt to 
block the regulations in federal court 
before May 4, the deadline set by the 
Department of Health and Human Ser­
vices (DHHS) for Title X grantees to 
sign documents stating whether they 
Intend to comply (witliin 30 days), has 
failed. 

Two lawsuits were filed arguing 
that various administration statements 
and its "guidance" to grantees, that 
doctors may counsel women about 
abortion in Title X clinics, represent 
sufficient change from the original gag 
mle to warrant new notice and com­
ment procedures under the Adminis­
trative Procedures Act (WM-7, April 20 
1992). The suit filed by Planned Parent­
hood of America received a pralimiiiary 
hearing May 1, but the judge declined 
to issue an injunction blocking the 
njles at this time, v/hile holding open 
the possibility for further action at a 
later data The underlying regulations 
could not be enjoined, she said, be-
cause their constitutiohaJity had been 
decided by the Supreme Court in the 
Rust case- and in the "public's inter­
est," she would not enjoin the guid­
ance, which allows at least some 
counseling by doctors. A hearing in a 
similar case filed by the National Fami­
ly Planning and Reproductive Health 
Association is slat^l for May 28 

Thus, it will be weeks if not months 
before all of the legislative and legal 

issues around the gag mle have been 
settled. In the meantime, Title X grant­
ees have been stmggling with the deci­
sion Whether to provide a statement of 
intent to comply. Several model re­
sponses are emerging: outright state­
ments of compliance from some grant­
ees, outright refusals to comply from 
others (understanding that they must 
give up Title X funds) and with many 
grantees somewhere in the middle — 
seeking to find ways to retain their Ti­
tle X funds while still ensuring that 
their client.<3 get the information and 
counseling they request with funds 
from other sources. Whether and for 
how long they will be able to do so re­
mains to be seen. 

60'd 99i.9£8a 'ON xyj 

'Standard of Review' Is 
Argued Before High Court, 
But Roe V. Wade is the Issue 
Whether abortion remains a fundamen­
tal right entitled to the highest level of 
constitutional protection was the cen­
tral issue in the hour-long oral argu-

. ment on the Pennsylvania abortion law 
befotB the US. Supreme Court April 2Z 
Tlie law Imposes various restrictions 
on abortion, including a waiting period 
and parental consent, infonned con­
sent and spousal notice requirements 
but the arguments focused almost ex­
clusively on the critical question of 
what standard the Court should use to 
Judge the constitutionality of those 
provisions. 

ACLU attomey hCathryn Kolbert 
urged the Court to reaffirm its holding 
in Roe V. Wade that the decision to 
have an abortion is a fundamental right 
that cannot be abridged unless a state 
can show that it has a "compelling" in­
terest in doing so. This standard of 
review, known as strict scmtiny, is the 
toughest test for states to meet and 
has been used by the Court since 1973 
to strike down most restrictions on 
abortion, including some virtually iden­
tical to those contained in the Penn­
sylvania law. 'To abandon strict scru­
tiny for a less protective standard " 
Kolbert told the Court, "would be the 
same as overmling Roe." 

But Pennsylvania Attomey General 
Ernest Preate argued that the justices 
could uphold his state's law without 
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FROM :NFP 8. RHR WRSH DC . 202 293 1990 . 1900,02-22 12:05 tt330 P.02/02 

February 17, 2000 

Ms. Lauren Supina, Deputy Assistant to the President 
Director of Women's Initiatives and Outreach 
122 Old Executive Office Building 
Washington, D.C. 20503 

Dear Ms. Supina: 

We are writing on behalf of women'slorganizations with a strong interest in reproductive 
rights to request ̂ meeting to discuss the Administration's final mle to permanently lift the 
"gag rule" affecting Title X family planning clinics. We understand that the final rule was 
sent to the Office of Management and Budget in late December.. A timely resolution of this 
rulemaking ia of the utmost importance to us. 

Representatives of the American Association of University Women, the American Civil 
Liberties Union, the National Abortion and Reproductive Rights Action League, the 
National Family Planning aiid Reproductive Health Association, the National Women's 
Law Center, the National Partaership for Women and Families, Planned Parenthood 
Federation of America, and The Alan Guttmacher Institute would be available to meet with 
you, John Spotila, and Sylvia Mathews at your earliest convenience. 

Please contact Nancy Zirkin at the American Association of University Women (7185-7720) 
or Marilyn Keefe at the National Family Planning and Reproductive Health Association 
(293 -3114) if Sve can be helpful in setting up tbe meeting. 

Sincerely, 

Judith M- peSamo 
President and CEO, National Family Planning and 
Reprtjiductive Health Association 

cc: Sylvia Mathews, Deputy Director, Office of Managemient and Budget 
John Spotila, Administrator, Office of Information and Regulatory Affairs 



HHS' HNAL "GAG" RULE 
Issue 

The Department has requested expeditious E.O. review of a final rule revoking the 1988 "gag" 
rule. The Department requests expeditious consideration for the following reasons: 

• Because this rule has a contentious history, it is preferable to promulgate it earlier rather 
than later this year; and 

• A significant period of time has elapsed since the 1993 proposed rule, and the rule's status 
may be raised around the anniversary of Roe v. Wade (January 22"*̂ .) 

Background 

Statute and Legislative History - Title X explicitly prohibits the use of family planning grant 
monies for abortion. (Abortion must not be considered as a means of contraception.) 
Furthermore, Representative Dingell, sponsor of the legislation, has clarified that grant monies 
must not be used for the promotion or encouragement of abortion. 

Final Rule - On December 28,1999, we received for E.O. 12866 review the final rule revoking 
the 1988 "gag" policy. In addition, the Department has submitted revised program guidance 
interpreting the rule. The final "gag" rule has not changed fundamentally fi-om the proposed 
rule. However, refinements have been made to the proigram guidance in response to 1993 public 
comment. In particular: 

The rule fmalizes the revocation ofprevious 1988 rules explicitly prohibiting Title X 
grantees from disclosins abortion-related information when providins familv planning 
services. As clarified by the program guidance, the final rule allows for the disclosure of 
such information in a nondirective manner and upon request. Abortion-related information 
must be offered along with information regarding prenatal care/delivery and foster 
care/adoption. (As before, the rule requires that a special Advisory Committee must 
approve all informational and educational materials.) Referrals may be made for abortion 
services but additional affirmative action to secure abortion services for a patient is 
prohibited. 

HHS further amended the program guidance to reflect the operational and health policy 
concerns of family planning clinics and public health departments. 

• Burdensome separation of physical and staff resources. The pre-1988 
policy was confusing and perceived as prohibiting shared waiting room 
facilities for abortion services and Title X family planning services. The 
revised guidance clarifies that shared waiting rooms, staff, and file systems 
are allowed as long as costs are properly prorated and allocated. 

• Referral information. The rule's preamble and revised program guidance 
clarify that referrals for abortion services may include providing a patient with 
the name, address, telephone number, and ""'other factual information (such as 
whether the provider aiccepts Medicaid, fee schedules, etc.)" 



"GAG" RULE TIMELINE 

February 2,1988 Publication of final rules establishing "gag" policy. 

January 22,1993 Executive Memorandum suspending the 1988 "gag" rule. 

February 5,1993 Publication of interim final rule suspending the 1988 "gag" rule. 
Publication of prop(̂ êd rule revoking the "gag" rule. 

April 6,1993 Comment period on proposed rule closes. 

June 24,1993 Publication of 1981 Titie X Guidance and reopening of comment 
period. (146 public comments received.) 

December 28,1999 E.O. submission of final rule and revised program guidance. 
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(d)(1) A grant may be made or a contract entered into under section 1001 or 1005 only upon 
assurances satisfactory to the Secretary that informational or educational materials developed or made 
available under the grant or contract will be suitable, for the purposes of this title and for the population or 
community to which they are to be made available, taking into account the educational and cultural 
background of ihe individuals to whom such materials are addressed and the standards of such population 
or community with respect to such materials. 

(2) In fee case of any grant or contract under section 1001, such assurances shall provide for the 
review and approval of fee suitability of such materials, prior to their distribution, by an advisory committee 
established by the grantee or contractor in accordance with the Secretary's regulations. Such a committee 
shall include individuals broadly representative of the population or community to which the materials are 
to be made available. 

VOLUNTARY PARTICIPATION 
SEC. 1007 [300a-5] 

CTbs acceptance by any individual of family planning services or family planning or population growth 
information (including educational materials) provided through financial assistance under this tiUe (whether 
by grant or contract) shall be voluntary and shall not be a prerequisite to eUgibiUty for or receipt of any other 
service or assistance from, or to participation in, any other program of the entity or individual that provided 
such service or informatioa 

PROHIBITION OF ABORTION 
SEC. 1008 [300a-6] 

. None of the funds appropriated under this title shall be used in programs where abortion is a method of 
-femily planning. 

PLANS AND REPORTS* 
SEC 1009 

(a) Not later than seven months after tiie close of each fiscal year, tiie Secretary shall make a report to 
the Congress setting forth a plan to be carried out over the next five fiscal years for -

(1) extension of family planning services to all persons desiring such services, 
(2) family planning and population research programs, 
(3) training of necessary manpower forthe programs authorized by this tiUe and other Federal laws 

for which the Secretary has responsibility and which pertain to family planning, and 
(4) carrying out the other purposes set forth in this title and the Family Planning Services and 

Population Research Act of 1970. 
(b) Such a plan shall, at a minimum, indicate on a phased basis-

(1) the number of individuals to be served by family planning programs under this title and other 
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Memorandum of Januaiy 22,1093 

Ilie TiUe X "Gag Rule" 
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AUTHORITY: 42 U.S.C. 300a-4. 

Subpart A - Project Grants for Family Planning Services 

Sec. 
59.1 To what programs do these regulations apply? 
59.2 Definitions. 
59.3 Who is eligible to apply for a family planning services grant? 
59.4 How does one apply for a family planning services grant? 
59.5 What requirements must be met by a family planning project? 
59.6 What procedures apply to assure the suitability of informational and educational 

material? 
59.7 What criteria will the Department of Healtii and Human Services use to decide 

which family planning services projects to fiind and in what amount? 
59.8 How is a grant awarded? 
59.9 For what purposes may grant funds be used? 
59.10 What other HHS regulations apply to grants under tiiis subpart? 
59.11 Confidentiality. 

59.12 Additional conditions. 

§ 59.1 To what programs do these regulations apply? 

The regulations of this subpart are applicable to the award of grants under section 1001 of 

the Public Health Service Act (42 U.S.C. 300) to assist in the establishment and operation of 

voluntary family planning projects. These projects shall consist of the educational, 

comprehensive medical, and social services necessary to aid individuals to determine freely the 

number and spacing of their children. 

S59.2 Definitions. 

As used in this subpart: 

"Act" means the Public Health Service Act, as amended. 

"Family" means a social unit composed of one person, or two or more persons living 

together, as a household. 
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"Low income family" means a family whose total annual income does not exceed 100 

percent of the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2). "Low-

income family" also includes members of families whose annual family income exceeds tiiis 

amount, but who, as determined by the project director, are unable, for good reasons, to pay for 

family planning services. For example, unemancipated minors who wish to receive services on a 

confidential basis must be considered on the basis of their own resources. 

"Nonprofit," as applied to any private agency, institution, or organization, means tiiat no 

part of the entity's net earnings benefit, or may laAvfully benefit, any private shareholder or 

individual. 

"Secretary" means the Secretary of Healtii and Human Services and any otiier officer or 

employee of tiie Department of Health and Human Services to whom tiie autiiority involved has 

been delegated. 

"State" includes, in addition to the several States, tiie District of Columbia, Guam, tiie 

Commonwealtii of Puerto Rico, tiie Nortiiem Mariana Islands, the U.S.Virgin Islands, American 

Samoa, tiie U.S. Outlying Islands (Midway, Wake, et al.). the Marshall Islands, the Federated 

States of Micronesia and the Republic of Palau. 

§59.3 Who is eligible to apply for a familv planning services grant? 

Any public or nonprofit private entity in a State may apply for a grant under tiiis subpart. 

§59.4 How does one apply for a familv planning services grant? 

(a) Application for a grant under this subpart shall be made on an autiiorized form. 

(b) An individual autiiorized to act for the applicant and to assume on behalf of tiie 

applicant the obligations imposed by the terms and conditions of tiie grant, including tiie 
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regulations of this subpart, must sign the application, 

(c) The application shall contain -

(1) A description, satisfactory to tiie Secretary, of tiie project and how it will meet tiie 

requirements of this subpart; 

(2) A budget and justification of the amount of grant funds requested; 

(3) A description of the standards and qualifications which will be required for all 

personnel and for all facilities to be used by the project; and 

(4) Such other pertinent information as the Secretary may require. 

S59.5 What requirements must be met by a familv planning project? 

(a) Each project supported under this part must: 

(1) Provide a broad range of acceptable and effective medically approved family 

planning methods (including natural family planning methods) and services (including infertility 

services and services for adolescents). If an organization offers only a single method of family 

planning, it may participate as part of a project as long as tiie entire project offers a broad range 

of family planning services. 

(2) Provide services without subjecting individuals to any coercion to accept services 

or to employ or not to employ any particular methods of family planning. Acceptance of 

services must be solely on a voluntary basis and may not be made a prerequisite to eligibility for, 

or receipt of, any other services, assistance from or participation in any other program of tiie 

applicant. \l 

i/Section 205 of Pub. L. 94-63 states: "Any (1) officer or employee of tiie United States, (2) 
officer or employee of any State, political subdivision of a State, or any other entity, which 
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(3) Provide services in.a marmer which protects the dignity of the individual. 

(4) Provide services without regard to religion, race, color, national origin, 

handicapping condition, age, sex, number of pregnancies, or marital status. 

(5) Not provide abortions as a method of family planning. 

(6) Provide that priority in the provision of services will be given to persons from 

low-income families. 

(7) Provide that no charge wilflje made for services provided to any persons from a 

low-income family except to the extent tiiat payment will be made by a tiiird party (including a 

government agency) which is authorized to or is under legal obligation to pay this charge. 

(8) Provide tiiat charges v^ll be made for services to persons otiier than tiiose from 

low-income families in accordance with a schedule of discovmts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 

fortii in tiie most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2) will be made in 

accordance with a schedule of fees designed to recover the reasonable cost of providing services. 

(9) If a third party (including a Government agency) is authorized or legally obligated 

to pay for services, all reasonable efforts must be made to obtain the third-party payment witiiout 

application of any discovmts. Where the cost of services is to be reimbursed under title XIX, XX, 

or XXI of tiie Social Security Act, a written agreement witii tiie title XIX, XX, or XXI agency is 

administers or supervises the administration of any program receiving Federal financial 
assistance, or (3) person who receives, under any program receiving Federal assistance, 
compensation for services, who coerces or endeavors to coerce any person to undergo an 
abortion or sterilization procedure by tiireatening such person v^th the loss of, or disqualification 
for the receipt of, any benefit or service under a program receiving Federal financial assistance 
shall be fined not more than $1,000 or imprisoned for not more than one year, or both." 
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required. 

(I0)(i) Provide that if an application relates to consolidation of service areas or health 

resources or would otherwise affect the operations of local or regional entities, the applicant must 

document that these entities have been given, to the maximum feasible extent, an opportimity to 

participate in the development of the application. Local and regional entities include existing or 

potential subgrantees which have previously provided or propose to provide family planning 

services to the area proposed to be servedl̂ y the applicant. 

., (ii) Provide an opportunity for maximum participation by existing or potential subgrantees in 

the ongoing policy decisionmaking of the project. 

(11) Provide for an Advisory Committee as required by §59.6. 

(b) In addition to the requirements of paragraph (a) of this section, each project must meet 

each of the following requirements unless the Secretary determines that the project has 

established good cause for its omission. Each project must: 

(1) Provide for medical services related to family planning (including physician's 

consultation, examination prescription, and continuing supervision, laboratory examination, 

contraceptive supplies) and necessary referral to other medical facilities when medically 

indicated, and provide for the effective usage of contraceptive devices and practices. 

(2) Provide for social services related to family planning, including counseling, 

referral to and from other social and medical services agencies, and any ancillary services which 

may be necessary to facilitate clinic attendance. 

(3) Provide for informational and educational programs designed to -

(i) Achieve community understanding of the objectives of the program; 

38 



(ii) Inform the community of the availability of services; and 

(iii) Promote continued participation in the project by persons to whom family 

planning services may be beneficial. 

(4) Provide for orientation and in-service training for all project personnel. 

(5) Provide services without the imposition of any durational residency requirement 

or requirement that the patient be referred by a physician. 

(6) Provide that family plarmirlg medical services will be performed under the 

direction of a physician with special training or experience in family plarming. 

(7) Provide that all services purchased for project participants will be authorized by 

the project director or his designee on the project staff. 

(8) Provide for coordination and use of referral arrangements with otiier providers of 

health care services, local health and welfare departments, hospitals, voluntary agencies, and 

health services projects supported by other federal programs. 

(9) Provide that if family planning services are provided by contract or other similar 

arrangements with actual providers of services, services will be provided in accordance with a 

plan which establishes rates and method of payment for medical care. These payments must be 

made under agreements with a schedule of rates and payment procedures maintained by the 

grantee. The grantee must be prepared to substantiate, that these rates are reasonable and 

necessary. 

(10) Provide, to the maximum feasible extent, an opportunity for participation in tiie 

development, implementation, and evaluation of the project by persons broadly representative of 

all significant elements of the population to be served, and by others in the community 
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knowledgeable about tiie community's needs for family planning services. 

§59.6 What procedures apply to assure the suitability of informational and educational 

material? 

(a) A grant under this section may be made only upon assurance satisfactory to the 

Secretary that the project shall provide for the review and approval of informational and 

educational materials developed or made available under the project by an Advisory Committee 

prior to their distribution, to assure that the materials are suitable for tiie population or 

community to which they are to be made available and the purposes of title X of the Act. The 

project shall not disseminate any such materials which are not approved by the Advisory 

Committee. 

(b) The Advisory Committee referred to in paragraph (a) of this section shall be 

established as follows: 

(1) Size. The Committee shall consist of no fewer than five but not more than nine 

members, except that this provision may be waived by the Secretary for good cause shown. 

(2) Composition. The Committee shall include individuals broadly representative (in 

terms of demographic factors such as race, color, national origin, handicapped condition, sex, 

and age) of the population or community for which the materials are intended. 

(3) Function. In reviewing materials, the Advisory Committee shall: 

(i) Consider the educational and cultural backgrounds of individuals to whom the 

materials are addressed; 

(ii) Consider tiie standards of the population or community to be served with respect 

to such materials: 
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(iii) Review the content of tiie material to assure tiiat the information is factiially 

correct; 

(iv) Determine whetiier the material is suitable for the population or community to 

which is to be made available; and 

(v) Establish a written record of its determinations. 

S59.7 What criteria will the Department of Health and Human Services use to decide 

which familv planning services projects to fiind and in what amount? 

(a) Witiiin the limits of fimds available for tiiese purposes, the Secretary may award 

grants for tiie establishment and operation of tiiose projects which will in the Department's 

judgment best promote tiie purposes of section 1001 of tiie Act, taking into account: 

(1) The number of patients, and, in particular, the number of low-income patients to 

be served; 

(2) The extent to which family planning services are needed locally; 

(3) The relative need of the applicant; 

(4) The capacity of tiie applicant to make rapid and effective use of the federal 

assistance; 

(5) The adequacy of the applicant's facilities and staff; 

(6) The relative availability of non-federal resources within the community to be 

served and the degree to which those resources are committed to the project; and 

(7) The degree to which the project plan adequately provides for the requirements set 

forth in these regulations. 

(b) The Secretary shall determine the amount of any award on the basis of his 
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estimate of the sum necessary for the performance of the project. No grant may be made for less 

than 90 percent of the project's costs, as so estimated, unless the grant is to be made for a project 

which was supported, under section 1001, for less than 90 percent of its costs in fiscal year 1975. 

In that case, tiie grant shall not be for less than the percentage of costs covered by tiie grant in 

fiscal year 1975. 

(c) No grant may be made for an amovmt equal to 100 percent for the project's 

estimated costs. 

§59.8 How is a grant awarded? 

(a) The notice of grant award specifies how long HHS intends to support tiie project 

without requiring tiie project to recompete for funds. This period, called tiie project period, will 

usually be for three to five years. 

(b) Generally the grant will initially be for one year and subsequent continuation 

awards wall also be for one year at a time. A grantee must submit a separate application to have 

the support continued for each subsequent year. Decisions regarding continuation awards and 

the funding level of such awards will be made after consideration of such factors as the grantee's 

progress and management practices, and the availability of funds. In all cases, continuation 

awards require a determination by HHS that continued funding is in the best interest of the 

government. 

(c) Neither the approval of any application nor the award of any grant commits or 

obligates the United States in any way to make any additional, supplemental, continuation, or 

other award with respect to any approved application or portion of an approved application. 

§59.9 For what purpose may grant funds be used? 
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MAY 1,2000 

MEMORANDUM FOR JOHN PODESTA 

FROM: HEATHER HOWARD 
DOMESTIC POLICY COUNCIL 

CC: BRUCE REED 
MELANNE VERVEER 
ANN O'LEARY 

SUBJECT: BACKGROUND MEMO ON THE GAG RULE 

As you know, in 1993 the President revoked the Federal gag rule which prevented medical 
practitioners in Title X funded facilities from offering women their full set of family planning 
options, including abortion. Although the lift of the gag rule became effective when the President 
signed the executive order, the final rule for its revocation was only recentiy submitted for final 
review. The pro-choice groups have urged that we release the final rule as quickly as possible so 
that they have time to prepare for any legislative response. As the Administration finalizes the 
language of the rule, we are considering a number of options: 

Option 1: Clean Revocation - Return to Pre-1988 Rule 

The proposed rule published in 1993 was a "clean" revocation of the gag rule and simply a return 
to the pre-1988 rule. A clean revocation might minimize the likelihood of a legislative response, 
but the pro-choice groups, after waiting seven years for the final rule, want more: they see this as 
an opportunity to clarify and strengthen the Title X rules, and they therefore urge the 
Administration to elevate language from the guidance to the rule. (See Option 2) 

You should know that a clean revocation would include language reflecting current law's ban on 
the use of Title X funds to provide abortions: 

Projects supported under this rule must not provide abortion as a method of family 
planning. 

Whichever option we choose would have this language as a base. 

Option 2: Option 1 Plus Nondirective Counseling and Referrals Language 

The pro-choice community has urged us to make the rule stronger and clearer by bringing in 
language from the accompanying guidance - essentially codifying part the guidance. 
Specifically, they have recommended moving language from the guidance into the rule making 
clear the right to nondirective counseling and referrals. The groups argue that inclusion of this 
language in the rule itself is important because 1) they claim that clinics are uncertain about what 
they can and cannot do and will feel they have more legal protection if the provisions are in the 
actual rule; and 2) codification would make it harder for a future administration to define 



nondirective counseling in such a way that excludes abortion or to prevent clinics from giving 
referrals (because it is easier to change a guidance than a rule). 

Language would look like this: 

Projects supported under this rule must offer pregnant women the opportunity to be 
provided information and counseling regarding: 

(a) prenatal care and delivery; 
(b) infant care, foster care or adoption; and 
(c) pregnancy termination. 

If requested to provide such information and counseling, projects must provide neutral and 
nondirective counseling, and appropriate referral on request, on each of the options, 
except for any options about which the pregnant woman indicates that she does not wish to 
receive information and counseling. (Emphasis added). 

The pro-choice groups believe strongly that defining nondirective counseling and including the 
right to a referral are important changes to make, even though doing so will raise a red flag. In 
internal discussions, concern has been expressed that this option will provoke a legislative 
backlash because although nondirective counseling itself is not controversial, adding the right to 
a referral is, and will "tip" the balance. Labor-HHS appropriations (or another appropriations 
bill) would seem the likely vehicle for a legislative response. It remains unclear whether the 
Republicans will be more inclined to make other abortion issues the focus of the debate this 
summer and fall (such as "partial birth," the Child Custody Protection Act, and Unborn Victims). 

Option 3: "Promote or Encourage" 

To provide a balance, if we decide to include the nondirective counseling and referrals language, 
we could move language from the guidance into the rule further restricting the use of Titie X 
funds. The language would look like this: 

Projects supported under this rule must not provide or promote or encourage 
abortion as a method of family planning. (Emphasis added). 

In theory, this would stem potential criticism of expanding the rule. You should know that both 
Gary Bauer (while at the Family Research Council) and House Republicans wrote during the 
rule's comment period to request that "promote or encourage" be included in the rule. 

Including this language in the actual rule has the effect of highlighting it, and may imply that we 
believe there has been a problem with Title X clinics promoting or encouraging abortions. In 
addition, codifying the language may give anti-choice groups a club to harass clinics in litigation. 
Pro-choice groups oppose inclusion of this language, but it is unclear how strong their opposition 
is. 

Conclusion 



In summary, there are several issues we need to address: 
1) Does adding nondirective counseling and referrals tip the balance and invite a legislative 

response? 
2) Does adding the "promote or encourage" language help counter that? How upset will the 

groups be if we add this language? 
3) Timing: when should we release the rule? 
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(5) Not providelor promote or encourage abortion as a method of family planning. A 

project must: 

(i) Offer pregnant -women the opportunity to he provided information and counseling 

regarding: 

(A) Prenatal care and delivery: 

(B) Infant care, foster care, or adoption; and 

(C) Pregnancy termination. 

If requested to provide such information and counseling, provide neutral, factual information 

and nondirective counseling, and appropriate referral on request, on each of the options, except 

for any options that the pregnant woman indicates that she does not yvish to receive information 

and counseling about. 

(ii) Ensure that prefect fimds are not usedfor. and project activities are separate, and 

distinct from, any non-title X activities of the grantee that provide or promote or encourage 

abortion as method of famify planning. 

(6) Provi<i& that priority in the provision of services will be given to persons from 

low-income {amilies. 

(7) Provide that no charge will be made for services provided to any persons from a 

low-income family except to the extent that payment will be made by a third party (including a 

government agency) which is authorized to or is imder legal obligation to pay this charge. 

(8) Provide that charges will be made for services to persons other than those from 

low-income families in accordance with a schedule of discoimts based on ability to pay, except 

that charges to persons from families whose annual income exceeds 250 percent of the levels set 
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History of the "Gag Rule" 

Background 

In 19S8, the Reagan Administration promulgated a regulation prohibiting healtii caxe 
professionals m Titie X family plannmg clinics from providing abortion information or referrals 
to a woman facing an unintended pregnancy, even when she specifically requested such 
infomiation. This "gag rule" was challenged in court on tiie grounds tiiat it interfered witii 
medical providers' First Amendment right to fi-ee speech and tiieir ability to discuss the full 
range of medical options wi th patients. The gag rule was ultimately upheld in a 1991 Supreme 
Court decision. Rust v. Sullivan, by a 5-4 vote. The Court agreed witii lower court rulings that 
Congress had not spoken to tiiis issue and therefore the regulation was a permissible exercise of 
executive authority. 

In 1991, Congress voted to approve a Labor/HHS Appropriations bill explicitly allowing options 
counseling for pregnant women that included discussion of abortion. President Bush vetoed the 
bill. The Senate subsequently overrode the veto (73-27) but the House failed to do so by 12 
votes. In 1992, a second gag rule fight took place in tiie context of a Title X reauthorization bil l 
which also explicitly allowed full options counseling. This bill was approved by Congress but, 
once again, vetoed by President Bush. This time, tiie effort to override tiie President's veto fell 
10 votes short in the House. Key to tiie failure to ovemde the veto was a letter from tiie 
President zl\o^\r\g physicians to coimsel or refer patients for abortion, but not otiier health care 
professionals who often provide the bulk of services at Title X clinics. 

In 1992, the Bush Administi-ation's new policy was challenged in court by the National Family 
Planning and Reproductive Health Association (NFPRHA). The resulting decision by tiie U.S. 
court of appeals in NFPRHA v. Sullivan ruled fliat tiie Administration had violated the 
Administrati ve Procedures Act by reinterpreting the regulation witiiout allowing the public an 
opportunity to comment on tiie change. As one of his first acts. President Clinton issued an 
executive memoranda formally suspendhig the gag rule on January 22, 1993. 

Talking Points 

I'he national family planning program, Title X of tiie Public Healtii Service Act, was established in 
1970 vvitii broad bipartisan support. The program provides federal fimds for project grants to public 
and private nonprofit organizations for the provision of family planning information and services -
ser\'ices which improve maternal and infant healtii, lower tiie incidence of unintended pregnancy, 
reduce tiie incidence of abortion, and lower rates of sexually transmitted diseases (STDs). The 
program's FY 2000 appropriation will enable clinics to provide services to more tiian 4.3 million, 
clients in 4,500 clinics nationwide. 

• The Titie X program is statiitorily prohibited (section 1008) fi'om paying for abortion 
services. Separate reports by the General Accounting Office and tiie Office of tiie Inspector 
General at the Department of Health and Human Services found aU Title X clinics to be 
operating in full compliance with the law. 
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• Title X guidelines specify tiiat clinics must provide non-directive counseling to women 
facing an unintended pregnancy on all of tiieir options, including "prenatal care and deliverv 
infant care, foster care, or adoption; and pregnancy termination." Women must also be 
provided with a referral for such services upon request. It is important to note that a woman 
must specifically ask for information on options for the management of an unintended 
pregnancy before a counselor may offer any non-directive infonnation to her. 

• A gag rule puts a serious sti-ain on the tioisting relationship between health care providers and 
their patients. It also creates etiucal and legal problems for medical professionals who are 
put in tiie no-win sitiiation of choosing between giving patients complete medical 
mfoimation and complying witii the gag rule, hi fact, a fundamental principle of modem 
medical ethics known as "informed consent" requires healtii care providers to ftilly disclose 
tiie range of options available to a patient, so tiiat person can make a decision regarding 
ti-catnieut in a fiilly informed and self-determined manner. Obtaiiung informed consem is 
required by professional and etiiical standards estabhslied by the American Medical 
Association and the American College of Obstetiicians and Gynecologists, among others. 
Additionally, most states recognize a legal right of recovery for a lack of informed consent. 
Health care providers who do not comply with a patient's right to full information and sclf-
deteraiination may be held liable for medical malpractice. 

• Over the years. Congress repeatedly rejected attempts to impose a gag mle on family 
planning providers. The most recent vote occurred in 1992, when Congress voted 
overwhebningly to require full pregnancy options counseling under the Title X program 
which included discussion of abortion. 

• The conference report to the FY2000 Omnibus Appropriations Act, which contains funding 
for the Title X program, requires pregnancy counseling provided under tiie program to be 
non-directive, 

• A woman facing a crisis pregnancy who visits a Title X clinic and requests a referral to an 
abortion provider and is denied such information risks delaying safe and timely care, possibly 
jeopardizing her healtii. The gag rule will not limit access to abortion services, since no Title 
X funds are spent on abortion. 

• The gag rule would force Title X clinics to choose between offering only government-
approved infonnation or foregoing federal funding. If they opt in favor of full disclosure and 
him down federal fluids, some clinics maybe forced to close and low-income women will 
lose out on access to conti-aceptive services and related health care. This will only serve to 
compromise the health of low-income women, and, by denying women access to' 
conti-aceptives, would only lead to more unintended pregnancies and abortions. 
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Dfipartanftnt of Health ĝ r̂ , m̂ mati q̂ ĵ ,<>»oc. 
PolieieB rggardlnq the Title X Mfttf̂ r̂ fl̂ , v»mLiv Planning Program 

and the Secticm 100ft Abortd.on Prohiblti^ai^ 

Section 1008 of the Title X statute statsB; "Hone of the funds 

apprepriarocl wider this t i t l e siiaH used in prograaRS whora 

a]boxrtion i« a inethod of fawi-ly planning - " I t has been th« 

position o£ the Departroent since 1971 tJiat thla prohibition 

applies not only to the perforwauxoe of abortion by a Title x 

project, but al80 to th« Conduct of certain abortion-related 

activities by the project. On the other hand, i t has also been 

the Department's position that the prohibition does not apply to 

a l l th« activitiee of a Title X grantee, but only to those within 

the Title X project. This statement set;8 out wore lapeoifically 

the Department policy in existence prior to tbe In^a i t l o n of the 

1988 "Qag Rale" with, regard to ii^lsanentatlon of S1008. 

In general, the Department views S100$ as prohibiting Title X 

progxeouB from engaging in aetivitie* ^ i c h promote or enconrags 

abortion aa a method ol family planning. 

o However, SlOO8 doea not prohibit the funding under 

Title X of activities *diich have only a coaalbilitv of 

encouraging or promoting abortion? rather, a more 

direct nexus i s required. 

D The general test i s whether tJie iromediate effect of the 

activity in question i s to promote or encourage the usa 

1 
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of abortion as a method of faiuily planning, i f the 

, iinmodiate effect of the activity in question i© 

essentially neutral, then i t does not f a l l afoul of 

§1008. 

Thus, I t has been held that a Title X project may not provide 

services that directly facilitate the use of abortion ae a method 

of family planning. J^ctione prohibited in a Title x project 

Include providing transportation for an abortion, explaining and 

obtiaining signed abortion consent fomts from clients interested 

in abortion*, negotiating a reduction in fees for an abortion, 

scheduling or arranging for the performance of an abortion, 

promoting or advocating abortion wltl^Ji Title X program 

activities, or failing to preserve sufficient separation between 

Title X program activities and abortion-related activities. 

Abortion Couneelino and l^eferral 

Although the Department in 1988 acted to prohibit options 

counseling and referral in Title X projects, the Department has 

elnca returned to the standards of the 3,981 Title X Guidelines, 

which utatei 

Pregnant women ehould be offered information and counseling 
regarding th<slr pregnancies. ThO«e regueetlng information 
on options for t.he management oC an uniJatendod pregnancy are 
to be given non-directive counseling on the following 
alternative courses of action, and referral upon request; 

c Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy tennination. 
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L l r a i t a r i ona on Abortipri Ccuns^lino and Referral 

n A T i t l e X pr o j e c t rnay not provide pregnancy counseling 

which promotes abortion or encourages persons ro obtain 

abortion. 

o However, the pro j e c t may advise patients of a l l medical 

options and the accompanying ris)t3, 

o A T i t l e X pr o j e c t may, consistent with §1008, provide a 

"were r e f e r r a l " f o r abortion. "Mere r e f e r r a l " means 

providing a p a t i e n t w i t h the name, address, and/or 

telephone number of an abortion provider, without 

furt:hex a f f i r m a t i v e eictiion to secure the services. 

o However, wnere a r e f e r r a l t o another provider who mj.ght 

perform an abortion i s medically indicated because of 

the patient's condition or the condition o£ the fet u s 

(such as where the woman' s l i f e would be endangered) , 

such a r e f e r r a l by a T i t l e X project i s not p r o h i b i t e d 

by §100S and i s required by 42 CFR 5 9 - 5 ( b ) ( l ) . The 

"mere r e f e r r a l " l i m i t a t i o n does not apply i n caaea i n 

which a r e f e r r a l i s required by m-dioal i n d i c a t i o n s . 



APR-04-pO TUE 03:08 PM FAX NO. 2235756 P, 07 __ 
F R O M . . :Nr- -p S, R u n UiPSH DC -prao ^>o-i i a o n 

^ ^ ^ ^ • 1 9 0 0 , 0 2 - 2 9 1 4 ; 5(3 t*462 P.1715/Q7 

Advocacy A c t i v i t i e s 

o A T i t l e X project may not promote or encourage the use 

of aborricjn as a method of family planning through 

advocacy a c t i v i t i e s such as: 

providing speakers to debate i n opposition t o 

aj i t i - a b o r t i o n speakers, 

bringing l e g a l action t o l i b e r a l i z e statutes 

r e l a t i n g t o abortion, or 

producing and/or showing f i l m s t h a t tend to 

encourage or promote a favorable a t t i t u d e toward 

abortion as a method of family planning, 

o However, a T i t l e X project may be a du6s~paying 

p a r t i c i p a n t i n a national abortion advocacy 

organization, t3o long as there are other legi-cimate 

• program-related reasons f o r the a f f i l i a t i o n (such as 

access t o c e r t a i n information or data -useful t o the 

T i t l e X p r o j e c t ) . 

0 A T i t l e X pr o j e c t may also discuss abortion aa a backup 

inethod of family planning i n a dlsscussion of relati-v© 

r i s k s of various methods of contraception. 
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Bruce N. Reed 
04/04/2000 12:56:56 PM 

Record Type: Record 

To: Heather H. Howard/OPD/EOP@EOP 

cc: eric p. liu/opd/eop@eop, anna richter/opd/eop@eop, ann o'leary/opd/eop@eop 
Subject: Re: Revocation of the Gag Rule 1^ 

Thanks for the good memo. I have a couple of questions: 

1. What kind of practitioners are we talking about that are funded by Title X? Does any Title X money ^ 
to programs at Catholic hospitals? 

^ 2. Under Option 2, would Title X practitioners be banned from providing abortions but required to provide ^ t̂t̂ ^Cfĉ  
info on abortions if asked? 

3. Who speaks for HHS on this issue? ' g : ^ ^ 

4. Who in the choice community cares most about this? ^ ^^'^^^ "^^-^ 

l\ihX\J^ 

^ \ , f v w ^ 
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Heather H. Howard 
03/28/2000 01:25:04 PM 

\ 

Record Type: Record 

To; See the distribution list at the bottom of this message 

cc: 
Subject: Revocation of the Gag Rule 

In case we haven't met yet, I am new to the DPC and handling the choice issue. As many of you know, 
the final rule for revocation of the gag rule has been submitted for review by 0MB, and there is debate 
about what language should be included. The hope is to get the rule out as soon as possible. DPC would 
like to bring together WH Counsel, Leg and VP to discuss the options. When we settle on a time for the 
meeting, I will circulate a background discussion memo I have written. 

I would like to propose two times: this Friday 3/31 at 1:30 or 2:00, or Monday, April 3 at 2 or 3. Let me 
know if these work, and if not, we'll go back to the drawing board. 

If you have any questions, give me a call at 6-7263. Thanks. 

Message Sent To: 

William Marshall/WHO/EOP@EOP 
Sarah Wilson/WHO/EOP@EOP 
Kirsten N. Pflomm/WHO/EOP@EOP 
Broderick Johnson/WHO/EOP@EOP 
Taneesha J. Johnson/WHO/EOP@EOP 
Joel K. Wiginton/WHO/EOP@EOP 
Lisa M. Brown/OVP@OVP ^ U^iuKt-o^ 

."-'"••^Anna Richter/OPD/EOP@EOP 
Ann 0'Leary/OPD/EOP{giEOP 



,^ t ^ . ^ Ann O'Leary 
^ ... .......̂  03/27/2000 01:17:04 PM 
i 

Record Type: Record 

To: Heather H. Howard/OPD/EOP@EOP 
cc: 
bcc: 
Subject: Re: gag rule question | ^ 

I would suggest that you pull together a meeting with WH Counsel, Leg, 0MB, VP and include your memo 
as a background attachment for discussion at meeting. 

Could you please cc me and Eric Liu/Anna Richter on meeting - I will come just to listen and Eric might, 
too. 

Thanks. 
Heather H. Howard 

•y - ] - ^ Heather H. Howard 
I • 03/27/2000 01:04:05 PM 

Record Type: Record 

To: Ann 0'Leary/OPD/EOP@EOP 

cc: 
Subject: Re: gag rule question H 

related question - with whom can I share the gag rule memo I did? (Leg affairs? Lisa Brown?) 



Congresswoman Nita Lowey 
2421 Rayburn HOB 

Washington, DC 20515 

202 / 225-6506 

fox: 202 / 225-0546 

97-45 Queens Blvd; # 5 0 5 

Rego Park, NY 11374 

718/ 897-3602 

fax: 718/ 897-3804 

222 Mamaroneck Avenue; #310 

Whi te Plains, NY 10605 

914/ 428-1707 

fax-. 914/ 328-1505 

bate; 

To 

Fax; 

From: 

pages 

Clare Coleman 
Legislative Director 
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Security Act, the Health Can. Q""^^'^'S"^,:^"^"^"'///^ S Z 
amended, and the Native Hawaiian Health Care Act of 1988 as 
amended, $4,108,040,000. of which $150,000 shall remain available 
undl Zj^nd^d for interest subsidies on loan guarantees rnady>nor 

To LTyear 1981 under part B of title VJI of the Public Health 
SerJ'cTAct, and of which {65.345.000 sh^Ube avadabkfor the con-
strZon and renovation of health care and other facihties, and of 
which $25 000,000 from general revenues, notwithstanding section 
S w ofthe Social Security Act. shall be available far carrying out 
the Med care rural hospital flexibiUty grants program under section 
t m of such Act: Provided, That the Division of Federal Occupa­
tional Health may utilize personal services coniractirig to employ 
nrofessional management I administrative and occupational health 

, s; Provided further. That of the funds made available 
: S r heading, $250,000 shall be available until expended for 

^Sties renovations at the GiUis W. Long Hansen's Disease Center. 
"KSSed further. That in addition to fees authorized by section 

p. ^^^Sw of the Health Care Quality Improvement Act of 1986 fees 
m^]ihall be collected for the full disclosure of information under the Aa 
l / ^ ^ ^ d e n t to recover the full costs of operating the National Ptaeti-
j ^ S e ^ D a t a Bank, and shall remain available until prided to 
^ ^ ^ : o S t h a t Act: Provided further. That no more than $S.000 000 
M^Z^lablc for carrying out the provisions of Public Law 104-73 
Mm^vided-further. That of the funds made available under th^ 
Jmrnhiitdiriff, $215,000,000 shall be for tlie program under title X of the 
^^^iSiblic^Health Service Act to provide for voluntary family planning 

Mvmects: Provided further. That amounts provided to said projects 
Jmuhdersuch title shall not be expended for abortions, that all preg-
Wmiinr,-^ ^nuns^Pline sholl be nondirective, and that sucti amounts 

imBTbe expended for any activity (including the publication or 
iisBbution of literature) that in any way tends to promote public 
Fupport or. opposition to any legislative proposal or candidate for 

Slic^bffice: Provided further. Tluxt $461,000,000 shall be for State 
K^MDS Dru^ Assistance Programs authorized by section 2616 of tne 
^mmUicrHealth Service Act: Provided fuHher, That notwithstanding 
i-tW&iySther provision of law, funds made available under this head-
'^'^^^•^iidyrhe used to continue operating the Council on Graduate 

•'^'^•EdMcation established by section 301 of Public Law 102-
Wrohided further. That, notwithstanding section 502(aXl) of 

jJoctii Security Act, not to exceed $107,434,000 is available for 
^r^lout special projects of regional and national significance 

adi io section 501(a)(2) of such Act: Provided further. That of 
ntoiiki provided. $2,000,000 shall be for support of the Center 
'' %inable Health Outreach at the University of Southern Mis-

M.affiliation with Harrison Institute at Georgetown Univer-
^iie .establishment of demonstration programs that create 

IcZfA., access programs, health-related jobs and sustam-
f0fnmunity-based providers of health services in rural and 

mmunities; and $1,250,000 shall be for the American Fed-
jm^Negro Affairs Education and Research Fund. 

YVd 9S:80 3111 00/82/CO 
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Ann O'Leary 
03/22/2000 04:56:55 PM 

Record Type: Record 

To: Heather H. Howard/OPD/EOP@EOP 
cc: 
bcc: 
Subject: Re: Revocation of the Gag Rule |^ 

Great! I agree with you. I think that you or 0MB will have to pull together a meeting with WH Counsel and 
Leg Affairs with Melanne, Anne Lewis and Eric to come to final internal WH agreement. 

Heather H. Howard 

' • Heather H. Howard 
\,...' 03/22/2000 04:48:54 PM 
< 

Record Type: Record 

To: Eric P. Liu/OPD/EOP@EOP 

cc: Ann O'Leary/0PD/E0P@E0P, Katharine Button/WHO/EOP@EOP 
Subject: Revocation of the Gag Rule 

gag rule memo 3-22-00.do 
0MB is considering different options for the final rule revoking the Gag Rule. Attached is a short memo on 
the issue and my recommendation. I have run this by Ann Lewis and she agrees. Please let me know if I 
can tell 0MB this is the DPC response. Thanks. 



0"*"^ Heather H. Howard 
|. .' 03/22/2000 04:48:54 PM 

Record Type: Record 

To: Eric P. Liu/OPD/EOP@EOP 

cc: Ann 0'Leary/OPD/EOP@EOP, Katharine,Button/WHO/EOP@EOP 
Subject: Revocation of the Gag Rule 

gag rule memo.3-22-00.do 
0MB is considering different options for the final rule revoking the Gag Rule. Attached is a short memo on 
the issue and my recommendation. I have run this by Ann Lewis and she agrees. Please let me know if I 
can tell 0MB this is the DPC response. Thanks. 
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Adoption Awareness Act of 1999 (Introduced in the House) 

HR2511 IH 

106th CONGRESS 

1st Session 

H. R. 2511 

To amend the Public Health Service Act to make grants to carry out certain 
activities toward promoting adoption 
counseling, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

July 14, 1999 

Mr. DEMINT (for himself, Mr. BLILEY, Mr. DELAY, Mr. WATTS of Oklahoma, Mr. 
OBERSTAR, Mr. LAFALCE, 
Mr. SHOWS, Mr. LARGENT, Mr. WELDON of Florida, Mr. SMITH of New Jersey, Mr. 
PITTS, Mr. MCINTOSH, 

Mr. SPENCE, Mrs. MYRICK, Mr. JONES of North Carolina, Mr. TERRY, Mr. 
LATOURETTE, Mr. ADERHOLT, 
Mr. GARY MILLER of California, Mr. POMBO, Mr. DOOLITTLE, Mr. CHABOT, Mr. 
TANCREDO, Mr. RYUN 
of Kansas, Mr. HILLEARY, and Mr. PICKERING) introduced the following bill; 
which was referred to the Committee 
on Commerce 

A BILL 

To amend the Public Healtii Service Act to make grants to carry out certain 
activities toward promoting adoption 
counseling, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress 

assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Adoption Awareness Act of 1999'. 

SEC. 2. GRANTS FOR CERTAIN ACTIVITIES TOWARD PROMOTING ADOPTION 
COUNSELING. 

Subpart I of part D of title lU of the Public Health Service Act (42 
U.S.C. 254b et seq.) is amended by adding at 

the end the following section: 

SEC. 330D. CERTAIN SERVICES FOR PREGNANT WOMEN. 



(a) ADOPTION COUNSELING-

"(1) IN GENERAL- The Secretary shall make grants to national 
adoption organizations for the purpose of 

developing and implementing programs to train tlie staff of 
eligible health centers in providing adoption 

counseling to pregnant women and infertile married couples. With 
respect to such a grant--

" (A) a national adoption organization may expend the grant 
to carry out the programs directly or 

through grants to or contracts with other adoption 
organizations;' 

' (B) the purposes for which the national adoption 
organization expends the grant may include the 

development of a training curriculum; and 

(C) a condition for the receipt of the grant is that, with 
respect to an eligible health center for which 

such training is to be provided, the national adoption 
organization agree to make reasonable efforts— 

~ (i) to provide such training at the center or at a 
site tliat is near the center; and 

'ft 

"(ii) to provide the training through individuals who 
are experienced in providing adoption 

counseling in the geographic area in wliich the center 
is located. 

"(2) ADOPTION ORGANIZATIONS; ELIGIBLE HEALTH CENTERS; OTHER 
DEFINITIONS- For 

purposes of this section: 

"(A) The term adoption organization' means an 
organization--

"(i) whose primary purpose is the promotion of 
adoption; 

(ii) that is knowledgeable on the process for adopting 
a child and on providing adoption 

counseling to pregnant women; and 

"(iii) tliat is a nonprofit private entity. 

"(B) The term "eligible health centers' means public and 
nonprofit private entities that provide 

health-related services to pregnant women. 

" (C) The term " married couples' means couples who have 
entered into marriage as defined in section 



7 of title 1, United States Code. 

"(3) TRAINING FOR CERTAIN ELIGIBLE HEALTH CENTERS- A condition 
for tlie receipt of a grant 

under paragraph (1) is that the national adoption organization 
involved agree to make reasonable efforts to 

ensure tliat the eligible health centers with respect to which 
training under the grant is provided include--

"(A) eligible health centers that receive grants under 
section 1001 (relating to voluntary faniily planning 

projects); 

"(B) eligible health centers that receive grants under 
section 330 (relating to community health centers, 

migrant health centers, and centers regarding homeless 
individuals and residents of public housing); 

"(C) eligible health centers that receive grants under this 
Act for the provision of services in schools; 

and 

" (D) eligible health centers that do not perform or make 
referrals for abortions, or provide or make 

referrals for counseling that presents abortion as an 
option. 

"(4) PARTICIPATION OF CERTAIN ELIGIBLE HEALTH CLINICS- In the 
case of eligible health 

centers tliat receive grants under section 330 or 1001, tlie 
Secretary shall provide for the training of the staff 

of such centers tlirough the program under paragraph (I), subject 
to subsection (c)(4). 

"(b) REQUIREMENTS REGARDING FEDERALLY-FUNDED FAMILY PLANNING SERVICES-
The 

Secretary shall require that each program providing volimtaiy family 
planning services witli a grant from the 

Secretary provide nondirective counseling and referrals regarding--

"(1) prenatal care and delivery; 

"(2) infant care; 

"(3) foster care; and 

"(4) adoption. 

"(c) RELIGIOUS ORGANIZATIONS-

"(1) IN GENERAL- Religious organizations may receive grants under 
subsection (a) on the same basis as 

any other nongovernmental provider without impairing the 
religious character of such organizations, and 



without diminishing the religious freedom of beneficiaries of 
assistance funded under such program. 

"(2) NONDISCRIMINATION AGAINST RELIGIOUS ORGANIZATIONS- Religious 
organizations 

are eligible for grants under subsection (a) on the same basis as 
any otiier nonprofit private entity as long as 

the programs are implemented consistent with the Establishment 
Clause of the United States Constitution. 

The Federal Government shall not discriminate against an 
organization tliat applies to receive such a grant on 

the basis that the organization has a religious character. 

"(3) RELIGIOUS CHARACTER AND FREEDOM-

"(A) RELIGIOUS ORGANIZATIONS- A religious organization 
receiving a grant under subsection 

(a) shall retain its independence from Federal, State, and 
local governments, including such 

organization's control over the definition, development, 
practice, and expression of its religious beliefs. 

"(B) ADDITIONAL SAFEGUARDS- The Federal Government shall not 
require a religious 

organization receiving a grant under subsection (a)~ 

" (i) to alter its form of internal governance; or 

"(ii) to remove religious art, icons, scripture, or 
other symbols; 

in order to be eligible for a grant under subsection (a). 

(4) RIGHTS OF BENEFICIARIES OF ASSISTANCE-

"(A) IN GENERAL- If an individual described in subparagraph 
(B) has an objection to the religious 

character of the organization from which the individual 
receives services pursuant to a grant under 

subsection (a), the organization shall provide such 
individual, within a reasonable period of time after 

the date of such objection, with services from an 
alternative provider tliat is accessible to the 

individual and the value of which is not less than tlie value 
of the services tliat tlie individual would 

have received from such organization. 

"(B) INDIVIDUAL DESCRIBED- An individual described in tliis 
subparagraph is an individual who 

receives, applies for, or requests to apply for, services 
under a program carried out with a grant under 

subsection (a). 

"(5) EMPLOYMENT PRACTICES- A religious organizaUon's exempUon 



provided under section 702 of 
the Civil Rights Act of 1964 regarding employment practices shall 

not be affected by its participation in, or 
receipt of fimds from, a program carried out with a grant under 

subsection (a). 

"(6) NONDISCRIMINATION AGAINST BENEFICIARIES- Except as otherwise 
provided in law, a 

religious organization shall not discriminate against an 
individual in regard to providing services under a grant 

under subsection (a) on tlie basis of religion, a religious 
belief, or refiisal to actively participate in a religious 

practice. 

"(7) FISCAL ACCOUNTABILITY-

" (A) IN GENERAL- Except as provided in subparagraph (B), any 
religious organization receiving a 

grant under subsection (a) shall be subject to the same 
regulations as other grantees under such 

subsection to account in accord with generally accepted 
auditing principles for the expenditure of the 

grant. 

" (B) LIMITED AUDIT- ff a religious organization receiving a 
grant under subsection (a) segregates 

the grant fimds into separate accounts, then only such fimds 
shall be subject to audit. 

" (8) COMPLIANCE- Any party wliich seeks to enforce its rights 
under this subsection may assert a civil 

action for injunctive relief exclusively in an appropriate State 
court against the entity or agency that allegedly 

commits such violation. 

" (9) PREEMPTION- Nothing in tliis subsection shall be construed to 
preempt any provision of a State 

constitution or State statute that proliibits or restricts tlie 
expenditure of State fimds in or by religious 

organizations. 

"(10) LIMITATIONS ON USE OF FUNDS FOR CERTAIN PURPOSES- A grant 
under subsection (a) 

may not be expended for sectarian worship, instruction, or 
proselytization. 

"(d) APPLICATION FOR GRANT- The Secretary may make a grant under 
subsection (a) only if an application 

for the grant is submitted to the Secretary and the application is in 
such form, is made in such manner, and contains 

such agreements, assurances, and information as the Secretary 
determines to be necessary to carry out this section. 

"(e) AUTHORIZATION OF APPROPRIATIONS- For Uie purpose of canying out 



tliis section, there are 
autiiorized to be appropriated $7,000,000 for fiscal year 2000, and 

such sums as may be necessary for each of the 
fiscal years 2001 through 2004.'. 


