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CONSUMER PRODVGTSAFRTY. ACT

records, or fail or refuse to:gatablish, \..qmintain_-grecorda, or

fall or refuse to make report: or:pr, d'e_'.'}'!p.fqu_!,r}a_.gl'd'n," 9? fall

“'or fefuse to permit entry o * inspeitic

“this Act or rule thereunder; I\ . Yy 1.: .

AT4) fall to furnish infortmatiof’ ﬁ |
1 656) fall to comply with an GrdeRs wed'under” section 18
(¢) or (d) (relating to notifiestion; ¥ ‘fepalr, - ieplacement,
and reéfund, and to prohibit¥d ‘aetg) ™' ¢

[E ZARN AT L

(8) fail to furnish’a ‘eértificate retuired by “séction 14 or’

““lsgue 'a false certificate if such-pétson 1if‘the exercise of due
cire ‘has reason to know “that ‘¥uch'™certificate ‘is false or
misleading In any material respect; or to-fail to comply with

- any rule under section 14(c) (relating to'labeling);
© {7) fail to comply with anyrule under section 9(g)X2)

. (relating to stockpiling)y . . ;- .

_ .&8 fail to comply with any rule under section 13 '
. (8) fail to comply with any ,rule .under section 27(e)
(relating to:. provision of performance .and technical data);

(9) fail to comply with any rule or requirement under

section 35 (relating to labeling and testing of cellulose

insulation). S
.-(10) fall to file a statement with the Commission
.pursuant to section 18(b). .
(11) fail to furnish information required by section 37.

(b) Paragraphs (1) and (2) of subsection (a) of this section shall

not apply to -any person (1) who holds. a.gertificate issued in

accordance with section 14(8) to the effect . that such consumer

product conforms to all applicable -consumer -product safety rules,

unless such person knows that such consumer product does not

conform, or (2) who relies in good faith on the fepresentation of| the

manufacturer or & distributor.of such product that the product is
not subject to an applicable product safety rule.

PENALTIES .

[ = . :

SEC. 20. [15 U.S.C. 2069] {penalties Increased; see 50 FR 08528}
(a)1) Any person who knowingly violates qé_;ﬂgwihia Act

shall be subject to a civil penalty not to exceed $5,000 for each such -

violation. Subject to paragraph (2), a violation of section 19(a) (1),
(), (4), B) () (7) (8), (9), (10), or (11) shall constitute a separate
offense’ with respect to each consumer product involved, except that
the maximum civil penalty shall not exceed $1,250,000 for any
related series of violations, A violation of section 10(a)3) shall
constitute a separate violation with respect to each failure or refusal
to allow -or perform an act required thereby; and, if such violation Is
a continuing one, each day of such violations shall constitute a
separate offense, except that the maximum eivil penalty shall not

41

63" b aection 16(b); |
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exceed $1,250,000 for any related series of violations.

(2) The second sentence of paragraph (1) of this subsection shall
not apply to violations of paragraph (1) or (2) of section 19(a)—

(A) if the person who violated such paragraphs is not
the manufacturer or private labeler or a distributor of the
produets involved, and : : :

(B) if such person did not have either (i) actual
knowledge that his distribution or sale of the product
violated such paragraphs or (ii) notice from the Commission
that such distribution or sale would be a violation of such
paragraphs. 4

(3A) The maximum penalty amounts authorized in paragraph
(1) shall be adjusted for inflation as provided in this paragraph.

(B) Not later than December 1, 1994, and December 1
of each fifth calendar year thereafter, the Commission shall
-prescribe apd publish in the Federal Register a schedule of /
maximum suthorized penalties that shall apply for violations :
that occur after January 1 of the year immediately following
such publication. : _

(C) The schedule of maximum, suthorized penalties shall
be preseribed by increasing each of the amounts referred to
in paragraph (1) by the cost-of-living adjustment for the
preceding flve years. Any Increase determined under the
preceding sentence shall be rounded to—

(1) in the case of penalties greater than $1,000 but less
than or equal to $10,000, the nearest multiple of $1,000;

(ii) in the case of penalties greater thari $10,000 but
less than or equal to $100,000, the nearest multiple of
$5,000; : o

(iii) in the case of penalties greater than $100,000 but

less than or equal to $200,000, the nearest multiple of

$10,000; and -

(iv) in the case of penalties greater than $200,000, the
nearest multiple of $25,000.

(D) For purposes of this subsection:

(i) The term *“‘Consumer Price Index” means the
Consumer Price Index for all-urban consumers published by
the Department of Labor, o

(i) The term ‘‘cost-of-living adjustment for the-
preceding five years” means the percentage by which— .

: () the Consumer Price Index for the month of
June of the calendar year preceding the adjustment;
exceeds ; : Co SRS

(II) the Consumer Price Index for.the month of
June preceding the date on which the maximum
authorized penalty was last adjusted. L e

g

et &
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‘(b) In determining the amount of afy ' pénalty to be sought upon
commencing an action seeking to assess s penalty for a violation of
gection 10(a), the Commission shall consider -the inpature’ of .the
product ‘defect, the severity of the risk of injury, the . occurrence of
absence of_lnjury, the number of defective products. distributed, - and
the. appropriateness of such™ penalty in felation “fo ithe. size of the
business of the person charged. e b e e

{(¢) Any clvil penalty under this 'section may be compromised by
the Commission., In determining the amount .of ‘such penslty or
whether it should be remitted or mitigated and in what amount, the
Commission shall consider the appropriateness of such penalty to the
gize of the business of the person charged, the nature of the product
defect, the severity of the risk of injury, the oceurence or .absence of
injury, and the number of defective products distributed. The
amount of such penalty when finally determined, or the amount
agreed on compromise, may be deducted from any sums owing by
the United States to the person charged.

(d) As used in the first semtence of subsection (a)1) of this
section, the term “knowingly’ means (1) the having of actual
knowledge, or (2) the presumed having of knowledge deemed to be
possessed by a reasonable man who acts in the circumstances,
including knowledge obtainable upon the exercise of due care to
ascertain the truth of representations. '

9

REPORT ON CIVIL PENALTIES

[Sec. 115(d) of Pub.L. 101-608] ,
{Not technically part of the Consumer Product Sufety Act}

(1) Beginning 1 year after the date of enactment of this Act,
and every year thereafter, the Consumer Product Safety Commission
shall submit to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on- Energy and
Commerce {nmow Committee on Commerce} of the House of
Representatives the information specified in paragraph (2) of this
subsection. Such information may be included in the annual report
to the Congress submitted by the Commission.

(2) The Commission shall submit information with respect to the

imposition of civil penalties under the statutes which 1t administers,
The information shall include the number of civil penalties imposed,
and identification of the violations that led to the imposition of such
penalties, and the amount of revenue recovered from the imposition
of such penalties.

43
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CRIMINAL PENALTIES

SEC. 21. [18 U.8.C. 2070] P _

(a) Any person who knowingly and willfully violates section 19
of this Act after having received notice of nonmcompliance from the
Commission shall be fined not more than $50;000 or be imprisoned
not more than one year, or both.

Y. {Government-wide legislation provides for higher maximum penalties.}

(b) Any individual director, officer, or agent of a corporation
who knowingly 'and willfully authorizes, orders, or performs any of
the acts or practices constituting in whole or In part a violation of
section 19, and who has knowledge of notice of noncompliance
recelved by the corporation from the Commission, shall be subject to
penalties under: this section without regard to any penalties to which
that corporation may be subject under subsection (a). .

INJUNCTIVE ENFORCEMENT AND SEIZURE

SEC. 22. [15 U.8.C.'20m] |
(a) The United States district courts- shall have jurisdiction to

take the following action: ~ <> . :
" (1) Restrain any violation of section 16.

2; Restrain any person from  manufacturing for sale,
offering . for. sale, distributing in commerce, or importing into
the United' States.a product in violation of an order in
effect under section 15(d). .

(3) Restrain any person fromdistributing in commerce a
product “which does not comply With a consumer product
safety. rule. ) :

Such actions may be brought by the Commission (without regard to
section 27(bY7XA)) or by the Attorney General in any United States
district court for a district wherein any act, omission, or transaction
constituting the violation occurred, or in such court for the "district
wherein the defendant is found or transacts business. In any action
under this section process may be served on a defendant in any
other district in which the defendant resides or may be found.
(b) Apy consumer product— . . ,

(1) which- fails to conform with an applicable consumer
product. safety rule, or . ... _ ,

. (2) ' ther manufacture = for _sale, :offering for sale,
distribution’ in- commerce, or the importation into the United

States of which has been prohibited by an order in effect
under sectlon 15(d),

when introduced into or while in commerce or while held for sale
after shipment in commerce shall be liable to be proceeded against
on libel of information and condemned in any district court of the

PAGE 85
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15 § 2067 COMMERCE AND TRADE Ch. 47

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports Amendments

1972 Acts. Senate Report No. 92-835 1978 Amendments. Subsec. {a)
and House Confercnce  Report  No.  pub.L. 93-631, designated existing text asl j
92-1593, see 1972 U.S. Code Cong. and  gypsec. (a) and clause (A) and in subsec 1
Adm. News, p. 4373. } (a). as so designated, added clause (B), .

1978 Acts. House Report No. 95-1164, ;44 added subsec. (b). ’ |
see 1978 U.S. Code Cong. and Adm. '
News, p. 9434, 4

LIBRARY REFERENCES

Administrative Law
Omnidirectional citizens band base station antennas, see 16 CFR§ 1204.1.
Procedures for export of noncomplying products, see 16 CFR § 1019.1 et seq.

American Digest System
Consumer Protection &11.

Encyclopedias
C.].S. Trade-Marks, Trade-Names, and Unfair Competition § 237.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

-

Vel n
, P
Construction with other laws 1 substances for foreign policy purposeg®

NOTES OF DECISIONS

under the Export AdministrationfAc
1980 (Counsel-Inf. Op.) 4B Op. oL
802. .

1. Construction with other laws v
This section does not preclude the Pres-

ident from imposing export controls on

8§ 2068. Prohibited acts 'H’:}
RS Y L [oE L O

(a) Designation . }-'i?-likjﬂ';g‘i:
It shall be unlawful for any person to— . ,ggi’;é; o

(1) manufacture for sale, offer for sale, distribute in (oM " )
merce, or import into the United States any consumcr_prq‘d%(gl. o
which is not in conformity with an applicable consumerp, duet,
safety standard under this chapter; RN [ MR

(2) manufacture for sale, offer for sale, distribl'xtéu‘l}'
merce, or import into the United States any. Consum‘?ﬁp 3t
which has been declared a banned hazardous product byda
under this chapter; :

(3) fail or refuse to permit access to or copying Of.l!_:c&
fail or refuse to establish or maintain records, o fail ‘Pl‘lm
make reports or provide information, or fail or l”e_f}}fc;w
entry or inspection, as required under this cha’pw

S
'

thereunder; L]
(4) fail to furnish information required by Sf_:c o'n_
this title; it

804
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15 §2068
STATUTORY NOTES

(5) fail to comply with an order

issued under section 2064(c) o
or (d) of this title (relating to notification, to repair, replacement,
An;;r_;gme"f:mendmems. Subsec. (g, o8 and refund, and to prohibited acts);
Pub.L. 95-631, designated existing text as 1

: 6) fail to furnj

bsec. (a) and clause (A) and in Subsecl. N ( ) faj 0 furnj
?:) as. so designated, added clause (B),
ana added subsec. (b). 7

:FERENCES

rule under section 2058(g) (2) of

ng to stockpih'ng); or'
ion antennas, see 16 CFR § 1204.1,

fgpy
products, see 16 CFR § 1019.1 et SCQ-.‘:‘-‘H{.

t Unfair Competition § 237.

RONIC RESEARCH

em
>lanation pages of this volume. * .

ent with the Commissjop pursuant to Pl
section 2067(b) of this title.!

(11) fail to Ry

It
ish inf ti i tion 2084 of ".-' ‘
DECISIONS y this n.ﬂe. rnis Informa 10n requxred by section 8 (¢ l;/;, ‘[

Lol Y

ces for foreign Po!xcymg
il:xzt:nthe Export Admxmst.ratga'
1980 (Counsel-Inf. Op.) 4B ?g

802 e ; Paragraphs (1) and (2) of su

vy 1S
' i3 A
.

Presentation of the
n to—

uch product that the product is not

" ject to an applicable product safety rule,
o : o M
ited States any consumer; RN (b

oL 92-573, 8 19, 0t 27 1972, 86 Stat. 1224; pyp | 94-284, §§ 12(b),
h an applicable consu s, 1 11, 1976, 90 Star. 508 500, Pub.L. 9
. . t

it ; >-319, § 3(b), July 11, 1978,
Jter; o (R far. _§39o,- Pub.L. 95-631, § 6(b). Nov. 10, 1978, 92 Stat. 3745, Pup L
: » C L _4. 9(])(4), Jan. 4, 1983, 9% St

ffer for sale, distributéy )

! l;‘ ’: i | ‘.'.::1
at. 2064; Pyb.. 101-608, Title | i ;-““J
nsumel £1C ), Nov. 16, 1990, 104 Stat. 3] 17.) ' )
ited States any. co'ddﬁé _ in original. Words “or” and *anq~ probably should noy appear at the end of
nned hazardous Pr»_j- , (1) and (8).  The period at the end

14 i

e end of
5 i"'¢ period at 1h

¥ 1]

ing O .

\ccess to or copy

Bt | b
v [ j ik o

|,
I

par. (9) probably shoyld pe a semicolon,
¢ end of par. (10) prob

&

ably should be g semicolon followed by

i -.
e
[RTiarns
, i HISTORICAL AND STATUTORY NOTES |
_-.' "l“,’
Co :(,“_ lz°n Notes ang Legislative Reports 1976 Acts. Senate Report No. 94-35; . ,.‘l ?l jf; il
AR Senate Report No. 92833 and  House Conference Report N,
“ ou 9;)nference Report N,
2 U

94-1022, see 1976 U.S. Code Cong. and
N"Vs, P 453 -S. Code Cong. and Adm. News, p. 993,
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1978 Acts. House Report No. 95-1116
and House Conference Report No.
95-1322, see 1978 U.S. Code Cong. and
Adm. News, p. 1044,

1983 Acts. House Report No. 97-840,
see 1982 U.S. Code Cong. and Adm.
News, p. 3577.

1990 Acts. Senate Report No. 101-37,
House Conference Report No. 101-914,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
4407.

Amendments

1990 Amendments. Subsec. (a)}(11).
Pub.L. 101-608 added par. (11).

1983 Amendments. Subsec. (a)(7).
Pub.L. 97-414, § 9(j)(4)A), substituted
“section  2058(g)(2)" for  “section
2058(d)(2)".

Subsec.  (a)(8). Pub.L. 97414,

§ 9(j)(4XB), redesignated par. (9) as (8)
and struck out former par. (8) which
made it unlawful for any person to fail to
comply with any rule under section 2062
of this title (relating to prior notice and
description of new consumer products).

Subsec. (a}9), (10). Pub.L. 97-414,
§ 9(jX4)(B), redesignated par. (10), as

Administrative Law

seq.

Architectural glazing materials, see 16 CFR § 1201.1 et seq.
Automatic garage door operators, certification, see 16 CFR§ 1211.23. 1y} st ™
Choking incidents, reporting, see 16 CFR§ 1117.9. '
Equal Access to Justice Act. implementation, see 16 CFR § 1025.70.

LIBRARY REFERENCES

e
Additional prohibited acts and reporting requirements, see 16 CFR § lllS.’l;‘:u‘l.
AU -

COMMERCE AND TRADE Ch. 47

added by Pub.L. 95-319, as (9). Former
par. (9) redesignated (8).
1978 Amendments. Subscc.  (a)(10),

Pub.L. 95-631 added par. (10), providing
that it be unlawful to fail to file a state.
ment with the Commission pursuant 19
§ 2067(b) of this title.

Pub.L. 95-319 added par. (10), provid.
ing that it be unlawful 10 fail to comply

with any rule or requirement under
§ 2082 of this title. ’

1976 Amendments. Subsec. (a).
Pub.L. 94-284 substituted “to” for “and
to”" and inserted ', and to prohibited
acts” after “‘refund” in par. (5), inserted
“or fail or refuse to establish or maintain
records,” following “copying of records,”
in par. (3), and added pars. (8) and 9).

Duty to Report Choking Incidents
Caused by Children’s Toys or Games
For purposes of subsec. (a)(3) of this

section, requirement to report informa-

tion relating to choking incidents caused
by children’s toys or games to Consumer

Product Safety Commission deemed a re.

quirement under this chapter, see sectlon -’ g 1

102 of Pub. L. 103-267, set out ‘as p
Reporting Requirements note under geg
tion 2064 of this title. e

S,

o i Rl

Information disclosure, see 16 CFR § 1101.11. ‘e X\

[nvestigations, inspections, and inquiries, see 16 CFR§ 1118.1 et seq
Matchbooks, see 16 CFR § 1202.1 et seq.  NE
Omnidirectional citizens band base station antennas, see 16 CFR §, -,1204,-_!&9‘,

ONF. 3y

i
¢

Procedures for export of noncomplying products, see 16 CFR § 1019, fl{‘:‘;g:

Rules of practice and proccedings, see 16 CFR § 1025.1.
Walk-behind power lawn mowers, see 16 CFR § 1205.1 et seq.

American Digest System
Consumer Protection €&250.

Encyclopedias

C.J.S. Trade-Marks, Trade-Names, and Unfair Competition 8§ 2,)3((7‘: 3

WESTLAW ELECTRONIC RESEARCHJ_-)’,:\; "lj G

See WESTLAW guide following the Explanation pages of this volumod

O
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added by Pub.L. 95-319, as (9). Former
par. (9) redesignated (8).

1978 Amendments. Subsec, (a)_(IO), .
Pub.L. 95-631 added par. (10): Providing w
that it be unlawful to fail to file a state.
ment with the Commission
3 2067(b) of this title.

Pub.L. 95-319 added par. (10), provig. -+ A
ing that it be unlawful 1o fail to comply . -

pursuant tq

with any rule or requirement under

3 2082 of this title. s
1976 Amendments. Subsec, (a).” .

Pub.L. 94-284 substituted "to” for “and . B

‘0" and inserted ", and to prohibiteq
acts” after “refund”” in par. (5), inserted . -
“or fail or refuse to establish o;’ maintal,};-_-

ds,” following “copying of record
irscg;r_ (3), and added pars. (32,-8nd_ (9)

to Report Choking ,ln;_l.d_e_ v
Dlgzused by ghildren's Toys or, Gimes,k
For purposes of subsec. (a)(3? °££!h|l .
section, requirement to .report!mfoxjmu.
tion relating to choking m_C’de.r.‘Fs, use
oy children's toys or games to' Consum
?roduct Safety Commission deemed,‘a,‘
juirement under this chapter, see sefc't’lgn
102 of Pub. L. 103-267, set out ‘as;
eporting ch.u1r.ements nOtF;t‘;‘_,‘},de
tion 2064 of this title. ¢

5 Gl
4 2
.Iqmgn
% 0L I
aiioug
R8T

i 16 2

{ requirements, see S ;ti:)lﬁf_z‘."

‘ERENCES

‘R§ 1201.1 et seq. . _‘,:(:‘;
ation, see 16 CFR § 12‘_1.11_21.'*!‘.‘.”?111
§ 1117.9. A
‘on, see 16 CFR § 1025.79;'\7,.

TRIN et
see 16 CFR § 1118.1 et;séq;

c b
m antennas, see 16 CFR §
roducts, see 16 CFR §lO
CFR § 1025.1.

ios 3
nfair Competlf.'.°;‘.8§¢§;-2.
oy 1-.‘;’-; Di

INIC RESEABC,E

il

nation pages of thi .

F.Supp. 1050.

violation. Subject to p
- (2), (4. 3), (6), (7), (8),
. separate offense with respect
" except that the maximum cjvi
for any related series of violations.
of this title shall constitute
ailure or refusal to allow or perfo
yt'l;ch violation is a continuing o

8hall not exceed $1,250,0

B(2) The second sentence of pa

T kbe,ad justed for inf]
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NOTES OF DECISIONS
Cigarette lighters 2
Hazardous products |

—_——

2. Cigarette lighters

Even though the Consumer Products
Safety Commission is authorized to regu-
late disposable lighters as a “package”
containing a "“hazardouys substance,” the
Commission js without authori

1. Hazardous products

Musical toys sold by importer, distriby-
tor and retailer were banned hazardoys

ty to regu-
products under the Consumer Product

! late under the Poison Prevention Packag
e X e L
x?etailer did not have sufficient certifica- would too easily allow children

1o operate
a lighter, so that there was no cause of

action against manufacturer under the

tion that products conformed to 3

pplica-
ble product safery

standards as required

for statutory exception to apply. US. v. Consumer Products Safety Act for viola.
Toys R' Us, Inc, D.NJ.I991, 754  tion of PPPA regulations. Carlson v. Bic

Corp., E.D.Mich.1993, 840 F.Supp. 457.

§ 2069. Civil penalties

. (2) Amount of penalty

tes section 2068 of thijs title
a civil penalty not to exceed $5,000 for each such

aragraph (2), a violation of section 2068(a)(1),
(9, (10), or (11) of this title shall constitute a
to each consumer product involved,
penalty shall not exceed $1,250,000
A violation of section 2068(a)(3)
a separate violation with respect to each
I'm an act required thereby; and, if
ne, each day of such violation shall
¢, except that the maximum cjvil penalty
00 for any related series of violations,

ragraph (1) of this subsection shal]
aph (1) or (2) of section 2068(a) of

(1) 'Any person who knowingly viola
all be subject to

onstitute a separate offens

.8pply to violations of paragr.

d not have ejther (i) actual knowledge
sale of the product violated such para-
or (ii) notice from the Commission that such distribution
¢ would be a violation of such paragraphs.

4). The maximum penalty amounts aythor
ation as provided ip
“NOt later thap December 1,

'g"raphs
HOr sal

-8

t
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15 §2069 COMMERCE AND TRADE Ch: 47

penalties that shall apply for violations that occur after January 1 of
the year immediately following such publication.

(C) The schedule of maximum authorized penalties shall be pre-
scribed by increasing each of the amounts referred to in paragraph
(1) by the cost-of-living adjustment for the preceding five years. Any
increase determined under the preceding sentence shall be rounded

to— : t
(i) in the case of penalties greater than $1,000 but less than or % i
equal to $10,000, the nearest multiple of $1,000; r
(ii) in the case of penalties greater than $10,000 but less thap 4 g
or equal to $100,000, the nearest multiple of $5,000; h
(iii) in the case of penalties greater than $100,000 but less f\,I
than or equal to $200,000, the nearest multiple of $10,000; and 3
(iv) in the case of penalties greater than $200,000, the nearest I
multiple of $25,000. S
(D) For purposes of this subsection: . Re
(i) The term ‘‘Consumer Price Index’" means the Consuln'x_éf- ’
Price Index for all-urban consumers published by the Depart: an
ment of Labor. ‘ﬁ"" ié
(ii) The term ‘‘cost-of-living adjustment for the preceding fi\';.'e . 1
years”’ means the percentage by which— ‘ut_f)fi.:llil‘(" an
(I) the Consumer Price Index for the month of June of the . Ad
calendar year preceding the adjustment; exceeds WAt ’
(I1) the Consumer Price Index for the month of June .5\4?:\

preceding the date on which the maximum authorized pen..
alty was last adjusted. : : Crhany

(b) Relevant factors in determining amount of penalty ' ”"_'!E". -

In determining the amount of any penalty to be sought {196)?
commencing an action seeking to assess a penalty for a violdtion‘ef"
section 2068(a) of this title, the Commission shall consider the‘_!f;'étu
of the product defect, the severity of the risk of injury, the océurr
or absence of injury, the number of defective products dig‘t{l}i
and the appropriateness of such penalty in relation to the size?0l
business of the person charged. "t (U,

(c) Compromise of penalty; deductions from penalty “{{“Y(,‘
miscd?by".

Any civil penalty under this section may be compromisCer.ig -t
Commission. In determining the amount of such penalty pl‘“[l'P
it should be remitted or mitigated and in what amount, tl}g,zgﬂ
sion shall consider the appropriateness of such penalty t0-th¢y
the business of the person charged, the nature of the PrO.dw_ :
the severity of the risk of injury, the occurrence or absencojOisg
and the number of defective products distributed. The: amg%
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101-608, Title 1, §§ 112(e), 115(a), Nov. 16,

' ievlslon Notes and
" 1972 Acts. Senate Report No. 92-835
and House
92-1593, see 1972 U.S. Code Cong. and
Adm. News, p. 4573,

1976 Acts. Senate Report No. 94-25]
and House
94-1022, see 1976 U.S. Code Cong. and

11981 Acts. Senate Report No. 97-139
and House

97-208, see 1981 U.S. Code Cong. and
Adm. News, p. 396.

£'1990 Acts. Senate Report No, 101-37,
"%use Conference Report No. 101-914,

“9.3:Code Cong.” and Adm. News, p.
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such penalty when finally determin
compromise, may be deducted from
States to the person charged.

(d) “Knowingly” defined

As used in the first sentence of subs
term “knowingly”’ meang (1) the havi

ed, or the amount agreed on
any sums owing by the United

representations.

(Pub.L. 92-573, § 20, Oct. 27, 1972, 86 Stat. 1225; Pub.L. 94-284, § 13(b),
May 11, 1976, 90 Stat. 509; Pub.L. 95-631, § 6(c), Nov. 10, 1978, 92 Star,
3745; Pub.L. 97-35, Title XL, § 1211(c), Aug. 13, 1981, 95 Stat. 721; Pub.L.

1990, 104 Stat, 3117, 3118.)

HISTORICAL AND STATUTORY NOTES

Legislative Reports Subsec.  (a)3). Pub.L
§ 115(a)(3), added par. (3).

1981 Amendments. Subsecs. (b) to (d).
Pub.L. 97-35 added subsec. (b), redesig-
nated former subsec, (b) as (c), substitut-
ed “the Commission shall consider the
appropriateness of such penalty to the
size of the business of the person
charged, the nature of the product defect,
the severity of the risk of injury, the oc-
currence or absence of injury, and the
number of defective products distributed”’
for “the appropriateness of such penalty
to the size of the business of the person
charged and the gravity of the violation
shall be considered”, and redesignated
subsec. (c) as (d).

1978 Amendments. Subsec. (a)(1).

Pub.L. 95.43] made violation of

§ 2068(a)(10) of this title a separate of-
fense.

101-608,

Conference Report No.

Conference Report No.

dm. News, p. 993,

1978 Acts. House Report No. 951164,
€.1978 U.S. Code Cong. and Adm.
eWws, p. 9434,

Conference Report No.

1,;Statement by President, see 1990

Amendments. Subsec. (a)(1).
Pub.L. 94-284 inserted reference to pars,
(8) and (9).

Effective Dates
1981 Acts. Amendment by Pub.L.
97-35 effective Aug. 13, 1981, see § 1215

of Pub.L. 97-35, set out as a note under
§ 2052 of this title.

LIBRARY REFERENCES

Amendments. Sybsec. (a)(1).
1 _”'Ql-608, 8§ 112(e), 115(a)(1), (2),
flibted “$5/000" for $2,000”, and
2.Or (11)" for “or (10)”, and substi-

0,000" for “$500,000" in two

Ainlstratiye Law

Choking incidents, reporting, see 16 CFR§ 1117.9,

R",l(’lTnatlon disclosure, see 16 CFR § 1101.45.

:bes of Practice and procedure, see 16 CFR § 1025.1 et seq.
Stantial prodycy hazard reports, see 16 CFR§ 11151 et seq.
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Encyclopedias
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C.J.S. Trade-Marks. Trade-Names, and Unfair Competition §§ 237. 238,
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NOTES OF DECISIONS

Abstention 5

Administrative authority 4
Constitutionality 1

Exhaustion of administrative remedies
7

Purpose 2

Res judicata 6

Retroactive effect 3

Summary judgment 8

1. Constitutionality

Civil penalty which Commission is au-
thorized to assess under this section does
not constitute a criminal penalty which
the Commission would be prohibited by
U.S.C.A.Const. Amends. 5 and 6 from im-
posing. Advance Mach. Co. v. Consumer
Product Safety Commission, D.C.Minn.
1981, 510 F.Supp. 360, remanded 666
F.2d 1166.

2. Purpose

[t was not the intent of Congress to
prevent private parties from seeking im-
position of the statutory penalty autho-
rized by this chapter for each violation of
the applicable consumer products safety
standard. Plaskolite, Inc. v. Baxt Indus-
tries, Inc., N.D.Ga.1980, 486 F.Supp.
213.

3. Retroactive effect

Amendment to this chapter which took
effect during pendency of appeal from
order of district court would be applied
on appeal. Advance Mach. Co. v. Con-
sumer Product Safety Commission, C.A.8
(Minn.) 1981, 666 F.2d 1166.

4. Administrative authority

The Consumer Product Safety Commis-
sion lacked statutory authority to assess
civil penalties in an administrative pro-
ceeding. Athlone Industries, Inc. v. Con-
sumer Product Safety Com'n, C.A.D.C.
1983, 707 F.2d 1485, 228 U.S.App.D.C.
80.
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Following 1981 amendments to this ;
chapter, Commission did not have ay. i
thority to proceed administratively to . '
sess civil penalties for alleged violation of o
this chapter. Advance Mach. Co. v. Con- ;‘“'
sumer Product Safety Commission, CAsS :
(Minn.) 1981, 666 F.2d 1166.

5. Abstention V]
Abstention on ripeness grounds was ot
appropriate with respect to plaintiff man.
ufacturer’s action challenging Commijs.
sion’s power to proceed administratii"ély
for purpose of assessing civil penalties
against manufacturer, since such issue
was ripe for judicial decision, manufaé: . -
turer might otherwise suffer expenisednd - .
inconvenience of participation.in.(firo- .
ceedings, and if issue were not decided’”
soon, administrative hearings would have.
been held and the issue would be‘midot; -
however, manufacturer’s request. that
court enjoin Commission from‘ﬁs'siegs_g'
civil .penalty was not ripe for adjidi
tion, since manufacturer would not 8ufles . -
hardship if court withheld considérétlon
of that issue. Advance Mach. Co. v.'Cois
sumer Product Safety Commmlssldf,
D.C.Minn.1981, 510 F.Supp.l-'36‘0.,‘
manded 666 F.2d 1166. "

6. Res judicata e
Action by Commission to hdvg_ldoré_
dant manufacturer’s baseballSpltchiig
machines declared imminep.t‘lxi'l_u_w?n ‘
under this chapter and to .cg.n‘_lp'?'l..
dants to cease manufacture,’ .
wribution of the machines, and; {0 €l
in advertising and mailings,to,ng 4y .
chasers was not res judlqy}g'ﬂki
quent action charging lhc"m}“,“t e

def

with violating this chapter's
ing requirements. Ut 8hH)
Mach. Co,, D.C.Minn.1982,
1085. [
7. Exhaustion of adn‘l(!nI
dies R}
Distributor of aulomyll
ing machines was not re
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administrative remedies b
action to enjoin the Co
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tive proceeding against it since scope of
Commission’s statutory authority  wag
strictly a legal issue, no factual develop-
ment or application of agency expertise
would aid the court’s decision, it was
highly unlikely tha; the Commission
would change its position if case were
remanded to it, and manufacturer of
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Com'n, C.:\.D.C.l983, 707 F.2d 1485, 228
.D.C. 80.

8. Summaryjudgment

In civil penaltjes action against autg-
matic baseball pitching machine manu-

acturer, question exijsted as to whether

Commission fulfilled its duty pursuant to

this section of determining amount of
penalty before €ommencing actjon, pre-
cluding summary judgment. U.§, v. Ath-

lone Industries, Inc., CA3 (N.J.) 1984,
746 F.2d 977.

gly and willfully violates section 2068
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Ot more than
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er subsection (a) of this section.

972, 86 Stat. 1225)

92-1593, see 1972 U.S. Code Cong. and
Adm. News, p. 4573

LIBRARY REFERENCES

¢ PXINg incidents, reporting, see 16 CFR § 1117.9,
'Slf,lz'sllflr‘nia] product hazard reporis, see 16 CFR § |1 I5.1 et seq.
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§ 2071. Injunctive enforcement and seizure

such
or
(a) Jurisdiction up
(Pub.
The United States district courts shall have jurisdiction to take the 12(c),
following action: _
(1) Restrain any violation of section 2068 of this title, ; Revisi.

(2) Restrain any person from manufacturing for sale, offeriné ; an2972]
for sale, distributing in commerce, or importing into the United

92-15¢
States a product in violation of an order in effect under section | Adm-*
2064(d) of this title. 1 o
(3) Restrain any person from distributing in commerce 5 32:}:012\
product which does not comply with a consumer product safety Amer',d‘
rule. . 1976
ot Pub.L.
Such actions may be brought by the Commission (without regar"aft'é nated e
section 2076(b)(7)(A) of this title) or by the Attorney General 'irf"ghl} (3). add
United States district court for a district wherein any act, omiééigﬁf .
or transaction constituting the violation occurred, or in such cour “ Adn
for the district wherein the defendant is found or transacts business . &
In any action under this section process may be served on a.d:éfér'-: s
dant in any other district in which the defendant resides or may,i‘l;é I
found. R TN ~, Civil
(b) Products liable to proceeding 'Jﬂ:{g‘-".'-;_’»f} .
Any consumer product— "r"ﬁ'i';-?.i"). R - Administ
(1) which fails to conform with an applicable consumer px;(}d_: B Subs
NS S
uct safety rule, or “;“} o i Ame(';?::
(2) the manufacture for sale, offering for sale, distributiéntn =% Eneycio
commerce, or the importation into the United States,q'{,;wl__lj,@h_ ] {;ng
has been prohibited by an order in effect under section ‘%094(‘0 =
of this title, bl
. . g . . 4 See W
when introduced into or while in commerce or while held

after shipment in commerce shall be liable to be proqe{dﬁm
on libel of information and condemned in any district,:C;Q,UW
United States within the jurisdiction of which such consume
uct is found. Proceedings in cases instituted under the' 'al'é.t?_" 4K
this subsection shall conform as nearly as possible to procege
rem in admiralty. Whenever such proceedings involving:§408
ly similar consumer products are pending in courts of tw9
judicial districts they shall be consolidated for trial‘f‘{x.“? g
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Note 1

such court upon application reasonably made by any party in interest
upon notice to all other parties in interest.

(Pub.L. 92-573, § 22, Oct. 27, 1972, 86 Stat. 1225; Pub.L. 94-284, §§ 11(b),
12(c), May 11, 1976, 90 Stat. 507, 508.)

HISTORICAL AND STATUTORY NOTES -

Revislon Notes and Legislative Reports

1972 Acts. Senate Report No. 92-835
and House Conference Report No.
92-1593, see 1972 U.S. Code Cong. and
Adm. News, p. 4573,

1976 Acts. Senate Report No. 94-251
and House Conference Report No.
94-1022, see 1976 U.S. Code Cong. and
Adm. News, p. 993.

Amendments
1976 Amendments. Subsec. (a)

following par. (3) substituted “(without
regard to section 2076(b)(7)(A) of this ti-
tle)” for “(with the concurrence of the
Attorney General)”'.

Subsec. (b). Pub.L. 94-284, § 12(c)(2),
amended subsec. (b) generally, inserting
provision designated as par. (2), which
included within consumer products liable
to proceedings, a product of which the
. manufacture for sale, offering for sale,
Pub.L. 94-284, §§ 11(b), 12(c)(1), .desig- distribution in commerce, or importation
nated existing provision as par. (1) and into the United States has been prohibit-
(3), added par. (2), and in the provision ed.

CROSS REFERENCES

++ Admiralty and maritime rules of practice (which included libel procedures) were

superseded, and civil and admiralty procedures in United States district
courts were unified, effective July 1, 1996, see rule 1 and Supplemental
Rules for Certain Admiralty and Maritime Claims, Title 28, Appendix,

8 ann Judiciary and Judicial Procedure.

3 by Civil and admiralty procedures in district courts, see Supplemental Admiralty and
A 'll.'

P '
offering for Saliaiﬂl%% "'33&'1”1- :
into the United ,States;OS\ilis

.r in effect under s‘%c'tibii’ "“(]‘ -

ending in cou{t-‘f
olidated for trid]

ll\'us(lon of administrative remedies

B Teejudge court 2

G
R n

Maritime Claims Rule 1 et seq., 28 USCA

LIBRARY REFERENCES

merican Digest System
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NOTES OF DECISIONS

Consumer Product Safety Commission,
S.D.Tex.1975, 391 F.Supp. 841.
Manufacturer of arc welder was not
entitled to a preenforcement judicial re-
view and an injunction against the Com-
mission enjoining it from taking any fur-
ther action against manufacturer with
respect to alleged defect in the product
where there had been neither an admin-
» Prescribed administrative reme.- istrative hearing nor a final agency de-
€0 exhausted. Relco, Inc. v. termination and the sole application of

813
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Exha

ale ustion of administrative reme-
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A [Full)f N0 one is entitled to judicial
", Or-a Supposed or threatened injury
A hy’
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' Note 1
;: this chapter had been the issuance of a  Commission, S.D.Tex.1973, 391 F.Supp
i public warning. Relco, Inc. v. Consum- 841, ’ R
) er Product Safety Commission, S.D.Tex. Where manufacturer of arc welder had
{ 1975, 391 F.Supp. 841. not availed itsell of the administrative ar
. procedures afforded by this chapter and z
2. Three-judge court had not been compelled to take any ac. Ac
W Three-judge court was not required to  tion or refrain therefrom concerning the
' hear manufacturer’s challenge to consti-  safety of the welder, a single judge alone an
tutionality of this chapter where no final was entitled to refuse to hear the consti. 94.
administrative determination had been tutional attack and could dismiss for fail- Ad
made toward manufacturer and the sub-  ure to exhaust remedies and for lack of 1
stantive provision complained of had yet justiciability. Rcico, Inc. v. Consumer
to be applied to the manufacturer. Rel- Product Safety Commission, S.D.Tex ife
co, Inc. v. Consumer Product Safety 1975, 391 F.Supp. 841. ' E;‘
and
8 2072. Suits for damages : 33;
(a) Persons injured; costs; amount in controversy A Ame
' . ; ‘] 1¢
Any person who shall sustain injury by reason of any knowiii%‘ 4 Pub.
(including willful) violation of a consumer product safety rule, or any - -  ofth
other rule or order issued by the Commission may sue any person =~ 7§ ‘e
who knowingly (including willfully) violated any such rule or order in 4 Pu1b9‘
any district court of the United States in the district in which the 4. son.
g b i

defendant resides or is found or has an agent, shall recover damages. - @& °
sustained and may, if the court determines it to be in the interest'of © " %-
justice, recover the costs of suit, including reasonable attorneys’ fees
(determined in accordance with section 2060(f) of this ‘title) ‘and"

reasonable expert witnesses' fees: Provided, That the matter in coh. -
troversy exceeds the sum or value of $10,000, exclusive of interest -
and costs, unless such action is brought against the United,States;

any agency thereof, or any officer or employee thereof in his of[i_qlh_lfﬁ" Forms
capacity. s Dj

(b) Denial and imposition of costs T
Except when express provision is made in a statute of the:‘:ﬁﬁ!ﬁd
States, in any case in which the plaintiff is finally adjudged. 10:b¢
entitled to recover less than the sum or value of $10,000, compuldd .,
without regard to any setoff or counterclaim to which thg_dgfcﬂﬁ '
may be adjudged to be entitled, and exclusive of interests and:
the district court may deny costs to the plaintiff and, in addlj. n,
impose costs on the plaintiff. PRI

(¢) Remedies available

under Federal or State law.

(Pub.L. 92-573, § 23, Oct. 27, 1972, 86 Stat. 1226; Pub.L. 9'4;3853..
May 11, 1976, 90 Stat. 507; Pub.L. 96-486, § 3, Dec. 1, 1980'9-5 -2
Pub.L. 97-35, Title XII, § 1211(h)(3)(B), Aug. 13, 1981993

814 B
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commission, S.D.Tex.1975, 391'F-Supp.
1.
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1972 Acts. Senate Report No. 92-833
and House Conference Report  No.
92-1593, see 1972 U.S. Code Cong. and
Adm. News, p. 4573,

1976 Acts. Senate Report No. 94-251
and House Conference Report No.
94-1022, see 1976 U.S. Code Cong. and
Adm. News, p. 993,

1980 Acts. House Report No. 96-1461,
see 1980 U.S. Code Cong. and Adm.

2roduct Safety Commission, $.D. X News, p. 5063.
1975, 391 F.Supp. 841. S FER 1981 Acts. Senate Report No. 97-139
' g and House Conference Report  No.
AR o 99908 see 198] U.S. Code Cong. and
<Ok "“"_L Adm. News, p. 396.
B3 T < Amendments
in controversy ” <. 1981 Amendments. Subsec. (a).
8)

2T i
jury by reason of any knp%ﬁ%
sumer product safety rule,;g_n y
~ommission may sue any person
violated any such rule or
ates in the district in which ¢
: an agent, shall Fecovgp@gg\g_
:rmines it to be in the Interes
:luding reasonable attorneys:

e
ection 2060(f) of this“tltle)_?and

Provided, That the matter in
of $10,000, exclusive Qfd"s
: inst the United,Stg
ought aga g

slaintiff is finally adju
m or value of $10,00Q,
nterclaim to which the
1 exclusive of intgre;tg
the plaintiff and, in:

; Stat. 1226; Puk_g,:g,'o.?&.,
486, § 3, Dec. 1, 19807
(B), Aug. 13, 198L;
1

1) \:i.f"iﬁ' _ :

A title”

" Pub.L. 97-35 substituted “section 2060(f)
-of this title” for “‘section 2059(e)(4) of this

Amendments. Sybsec. (a).

‘l:"ﬁb.L. 96-486, § 3(a), struck out provi-
slon subjecting actions under this section
to § 1331 of Title 28 as to the amount in

ntroversy and inserted proviso estab-

American Digest System
?‘;;.,_Consumer Protection €42,
o

cyclopedias

)

,{)Constitutional right to expert assistance for ind
N (1990).
on-Moss Warranty Act.

. Medine, 4] Hastings L.J. 28]
emedies provided by the Magnus
- lante, 92 Com.L.J. 366 (1987).

Cooper, Feder
federal courts
see Wright, Miller & Co
d§ 3574,

815

&-E.J.S. Trade-Marks, Trade-Names, and Unfair Com

Jurisdiction, requirement of a

lishing minimum amount in controversy
and excepling actions brought against the

United States, or agencies, officers, or
employees thereof.

Subsecs. (b), (c). Pub.L. 96486,
§ 3(b), added subsec. (b) and redesignat-
ed former subsec, (b) as (c).

1976 Amendments, Subsec. (a).
Pub.L. 94-284 substituted “shall” for
“and shall” and provision permitting the
court to award costs in the interest of
justice for a prior provision which per-
mitted the court to award costs in its
discretion.

Effective Dates
1981  Acts. Amendment by Pub.L
97-35 effective Aug. 13, 1981, see § 1215

of Pub.L. 97-35, set out as a note under
section 2052 of this title.

1980 Acts. For effective date and appli-
cability of amendment by Pub.L. 96-486,
see § 4 of Pub.L. 96-486, set out as an
Effective Date of 1980 Amendment note

under § 1331 of Title 28, Judiciary and
Judicial Procedure,

LIBRARY REFERENCES

petition §§ 237, 238.
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1. Law governing

Although provision of Consumer Prod-
uct Safety Act [15 U.S.C.A. § 2072(a)]
governing suits for damages limits recov-

" ery to compensatory damages, where

Congress did not specify breadth and
scope of compensatory damages avail-
able, measure of recovery under Act is
function of stale rather than federal law.
Baas v. Hoye, C.A.8 (Iowa) 1985, 766
F.2d 1190.

R.C. § 2305.09 providing a four-year
statute of limitations for fraud or for torts
not specifically listed applied to cause of
action under this section against manu-
facturers of water heater and gas control
unit for personal and derivative injuries
plaintiffs suffered when water heater ex-
ploded in their home. Payne v. A.O.
Smith Corp., S.D.Chio 1983, 578 F.Supp.
733.

New York's prohibition against puni-
tive damages in wrongful death or surviv-
al actions was not so inconsistent with or
inimical to federal interests that federal
district court would be required to super-
sede it with judicially fabricated federal

‘common law in suit for damages under

this section. Wahba v. H & N Prescrip-
tion Center, Inc., E.D.N.Y.1982, 539
F.Supp. 352.

Since cause of action under the Con-
sumer Product Safety Act [15 U.S.C.A.
§ 2051 et seq.] would arise from same
occurrences that give rise to liability un-
der state common law, and there is no
apparent overriding federal need for uni-
form limitations period, analogous state
statute of limitations applied to action.
Swenson v. Emerson Elec. Co., Minn.
1985, 374 N.W.2d 690, rehearing denied,
certiorari denied 106 S.Ct. 1998, 476
U.S. 1130, 90 L.Ed.2d 678.
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2. Knowledge or intent

In the absence of allegation in cop,.
plaint that any of the defendants kpoy.
ingly or willfully violated any rule or of.
der issued by the Consumer Prodyce
Safety Commission, there was no private
cause of action under the Consumer
Product Safety Act which could provide
court with cases for lederal question jur.
isdiction.  Russom v. Kilgore Corp.
W.D.Tenn. 1988, 692 F.Supp. 796. '

3. Safety violations

Diver’s injuries as result of hitting heag
on bottom of pool were not caused by
violation by pool excavator and compo-
nent manufacturers of consumer product
safety rule that required reporting . of
product defects capable of creating stib-
stantial product hazards, and, thus, man.
ufacturers and supplier were not liable
pursuant 1o statute, which authorizes sy
by anyone injured by reason of knowing
violation of consumer product safety nile,
Zepik v. Tidewater Midwest, Inc., C.A.7
(Ind.) 1988, 856 F.2d 936, on remand 719
F.Supp. 751. '

Failure of manufacturers of .abovg:
ground swimming pool to report to"Con
sumer Product Safety Commission that
head-first dives into pools had caused sers

o EIL -

A &0

[

X
5

3

ious bodily injury did not render many.. . .. 3§

facturers liable for injuries susiﬁl‘ﬁ"{:‘a?‘by" '
adult when he dove into four fect of whtér
from height of eight feet, absent cvldongg -

that adult's injury occurred by reaspn.of . .

any failure to disclose. Kelsey 'v._',M,uéHn
Inc., C.A.2 (N.Y.) 1988, 848 F.2d 39, €66

tiorari denied 109 S.Ct. 838,-4881 U8,

1030, 102 L.Ed.2d 971. .

Failure to comply with,'.lhs:' ! _
hazard reporting rules issued,by ‘the.Gons
sumer Products Safety Commissjon, d0es
not give rise to a privale caus _‘e‘|‘0ﬂ
under the Consumer ProduceASl\foly Acl}
disagreeing with Wilson wt RoborlshyW
Controls Co., 600 F.Supp. 67]:\(N:D.l[!ﬂ:_{3
Payne v. A.O. Smith Corp. ‘57@"']’.31]}*;.‘
733 (S.D.Ohio); Young: *Roberj.ih&h
Controls Co., 560 F.Supp."288'(N.P
Butcher v. Robertshaw Controls. ]
F.Supp. 692 (D.Md.); and Swenspi
Emerson Electric Co., 1;1]40'“”'
(Minn.). Drake v. HoncyWol, /o
(Minn.) 1986, 797 F.2d 603 o

There was no sufficicnt €8 b
tion between a child’s bf'._lﬂ & lqﬂ '
eye with a BB when -alri |12 X
went off and manufacturer’s

2
3

Ghid -
tfitans
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Knowledge or intent o .
1 the absence of allegation in ¢opy. .
.t that any of the delendants knoy,.
ly or willfully violated any rule or of.
issued by the Consumer Product
sty Commission, there was no private
se of action under the Consumer
»duct Safety Act which could provide
wt with cases for federal. question jur-
wtion.  Russom v. Kilgore Corp,
J.Tenn. 1988, 692 F.Supp. 796.

Salety violations N
Jdiver's injuries as result of hmmg hg‘-‘f’
bottom of pool were not Cau.ssg.' by;.
Jlation by pool excavator and compo- : -
nt manufacturers of consumer p:rqét‘,s
cty rule that required reporting ¢f .
»duct defects capable of Crea“f‘ﬂ,.ﬂ,{b‘
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wcturers and supphe.r were no liab)
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pik v. Tidewater Midwest, Incl:z_‘)\,c_
1d.) 1988, 856 F.2d 936, on reman

Supp. 751.
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utcher v. Robenshmt.{&C,::d 7Y,
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lawful failure o comply with product
hazard reporting rule 10 warrant private
action against manufacturer under Con-
sumer Product Safety Act. Brown v. Daj.
sy Mfg. Co.. N.D.N.Y.1989, 724 F.Supp.
44.

No private cause of action exists under
the Consumer Product Safety Act for vio-
lation of the defect norification require-
ment of the Act or of the rules of the
Consumer Products Safety Commission
defining the time, place. and manner of
notification.  Crouse v. Kawasaki Heavy
Industries  Lid., N.D.N.Y.1989, 716
F.Supp. 723.

Allegations by buyers of mobile home
that manufacturer and suppliers used
wood products in home, releasing formal-
dehyde gas which could create substan-
tial product hazard stated cause of action
under § 2072 of the Consumer Product

* Safety Act, which does not authorize suits
. based upon allegation that products con-

tained substantial hazard, but allows suits
- based upon knowing violations of safety

rules, since alleged conduct violated fed-
3 regulation, 16 C.FR. § {115,
Segal Enterprises, Inc,,

sued by Consumer Products Safety
ommission has a cause of action against
violator was intended only to give a
ause of action for violation of a substan-

¥e rule promulgated by the Commission
‘8nd

S Dot to any administrative rule which
mp)
fil

Y interprets the statute with respect
ing information with the Commis-
and such provision did not give pri-
te.right of action against fun-kart man-
0cturer and seller on ground that seller

L gi_l'ssembler failed to notify any govern-
Al agency that they had noticed that

Ly tarls were unsafe and failed lo com-
ith applicable products safety rules;
‘ ning to follow Young v. Robertshaw

H{"OIS Co., 560 F.Supp. 288 and Buch-

Robertshaw Controls Co., 550
692. Kahn v, Sears, Roebuck
o, UsAL N.D.Ga.1985, 607

°ﬂ.! lawn darts manufacturer took
. 0 Precautions in distributing
ké““S. Made it clear in its catalogue,

% and cartong, that darts were not

_75°Id with toys, purposely deter-
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mined not to sell itg product to toy stores,
and retailer, 1o which it did sell, dealt
primarily in drugs, cosmetics, and adult
items, manufacturer was not liable for
injury to two and one-half-year-old child
hit in head with dar thrown by eight-
year-old girl on ground that manufactur-
er did not monitor retailer’s bargaining
practices to insure compliance with regu-
lation requiring that lawn darts not be
sold with toys or other children's articles.
Aimone by Aimone v. Walgreen's Co.,
N.D.111.1985, 601 F.Supp. 507, reconsid-
eration denied.

A private right of action existed for
violations of disclosure requirements of
nonbinding interpretive rules of the Con-
sumer Product Safety Commission Wil-
son By and Through Lincoln Nat. Bank &
Trust Co. of Fort Wayne v. Robertshaw
Controls Co., N.D.Ind. 1985, 600 F.Supp.
671.

Private damages remedy provision of
this section was not available to allow
private damages action by manufacturer
of children’s sleepwear against fiber man-
ufacturer for alleged violation of Federal
Hazardous Substances Act, § 1261 et seq.
of this title. Riegel Textile Corp. v. Cela-
nese Corp., S.D.N.Y.1980, 493 F.Supp.
511, affirmed 649 F.24 894,

4. Requisite regulatory action

There is no cause of action for manu-
facturer's failure 1o report information
concerning possible defective products to
the Consumer Product Safety Commis-
sion. Benitez-Allende v, Alcan Aluminio
do Brasil, S.A., C.A.| (Puerto Rico) 1988,
857 F.2d 26, rehearing denied, certiorar
denied 109 S.Ct. 1135, 489 U.S. j018,
103 L.Ed.2d 196.

No cause of action exists under Con-
sumer Product Safety Act for violation of
regulations requiring prescription drugs
to be dispensed only in child-proof con-
tainers; Consumer Product Safety Com-
mission has not acted to regulate pre-
scription drugs under Act. Deck by Deck

v. McBrien, C.D.IL1991, 759 F.Supp.
454,

Private right of action cannot be assert-
ed for alleged violations of Consumer
Product Safety Act, which requires that
Consumer Product Salety Commission be
informed of substantial risk of harm from
products, or jts implememing rules.
Sara Lee Corp. v. Homasote Co., D.Md.
1989, 719 F.Supp. 417.
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Private cause of action created by this
section does not arise in the absence of
valid regulaiory action by the Commis-
sion. Riegel Textle Corp. v. Celanesc
Corp., S.D.N.Y.1980, 493 F.Supp. 511,
affirmed 649 F.2d 894.

5. Other rules issued by Commission

Product hazard reporting rules issued
by Consumer Product Safety Commission
do not fall with term "any other rule,”
within meaning of Consumer Product
Safety Act, which grants private right of
action for damages to any person who
shall sustain injury by reason of any
knowing violation of consumer product
safety rule, or “any other rule” or order
issued by Commission. Lundquist v.
American Honda Motor Co., Inc.,
W.D.Wis. 1988, 773 F.Supp. 1195.

“Any other rule issued by the Commis-
sion,” within meaning of statute stating
that any person who shall sustain injury
by reason of any knowing violation of
consumer product safety rule, or any oth-
er rule or order issued- by Consumer
Product Safety Commission, may sue any
person who knowingly violated any such
rule or order, refers to legislative, not
interpretative, rules. Sara Lee Corp. v.
Homasote Co., D.Md.1989, 719 F.Supp.
417,

6. Nature of rules

That rules promulgated under Consum-
er Product Safety Act (CPSA) listed as
authority several sections of CPSA specif-
ically authorizing substantive rules did
not compel conclusion that rules were
substantive rather than interpretive; at
most, authoritative sections gave Con-
sumer Product Safety Commission choice
of interpretative or substantive rules.
Klingler v. Yamaha Motor Corp., U.S.A.,
E.D.Pa.1990, 738 F.Supp. 898.

7. Remedies

Provision of this section stating that
“remedies provided for in this section
shall be in addition to and not in lieu of
any other remedies provided by common
law or under federal or state law” pre-
serves federal character of cause of ac-
tion created by express provision for
damages in this section, essentially one of
strict_liability, notwithstanding possible
state law restrictions on theories of liabil-
ity. Wahba v. H & N Prescription Cen-
ter, Inc,, E.D.N.Y.1982, 539 F.Supp. 352.
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8. Persons entitled to sue

Buyer of infant “'plush” toys for resale
lacked standing to bring action againg
seller [or failure of tovs to comply with
Consumer Product Safety Commission
rules and regulations. in that buyer wag ‘
not injured consumer. Sanitoy, Inc. v 1
Shapiro, S.D.N.Y.1989, 705 F.Supp. 155

Plaintilfs failed to show that claimed

f
injury and death resulting from propane I
gas explosion in laundry room of apart. C
ment building would not have occurred !
“but for" alleged failure of manufacturerg (
of products that were used in gas clotheg 4 1
dryer to disclose to Consumer Product 3
Safety Commission unfavorable informa. -
tion about dryer and its valve assembly P
prior to explosion; therefore, plaintiffs 1  al
lacked standing to bring action under ur
Consumer Product Safety Act seeking’ag. U
tual and punitive damages for violatign of ) e
Commission reporting rules. Martin v. re
International Dryer Corp., E.D.N.C.1986, 3 e
637 F.Supp. 101. i o o
Violation of consumer product séféfy' - o
rule requiring disclosure of information .4 (
regarding defect to the Consumer.P'l'éag‘ ’ tive
uct Safety Commission entitled widow tp = -3 sur
maintain private action to recover dam: 8 for
ages for injuries to her decedenl."1_Y6fln"i" 3 Wa
v. Roberishaw Controls Co, N.DNY, "¢ Fg

1983, 560 F.Supp. 288.

[ A

Under this chapter, insulation inslal‘!t':lj
and wholesaler could maintain actionls .
leging that defendants sold it celiuloge - 4
insulation that did not conform”to miffs &2 o
. e R b g4

mum safety standards. Griswold Insulg-
tion Co., Inc. v. Lula Cotton Prdccssing.,

Co., Inc., M.D.Tenn.1982, 540 F.Supp.-.
1334, LR

] “
The Consumer Product Safety Act:{
US.CA. § 2051 et seq.], provides,
vate cause of action for violationyof
Consumer Product SaLcty Cdomm_ls'_slo
substantial product hazard jyre
regulations under 15 U.S.C:A{!'i) 12074,
Swenson v. Emerson Elec..‘Co.',‘{M!ﬂﬂ--
1985, 374 N.W.2d 690,.rehearing! der
nied, certiorari denied 106:S.Ctil998; 31!
476 U.S. 1130, 90 L.Ed.2d 618_‘.5 Te
This chapter authorizes a prlvgfeg IR
of action under speciﬁcgl C'{f“"‘ o “
merson EleC,* WO,
/S\;V;.r;;(g;, ‘;-SéEN.W.Zd 313, raviow grite
ed 361 N.W.2d 406, afﬁnncd:ﬂMI_N o)
690, rehearing denied, certiorati:
106 S.Ct. 1998, 476 US.
L.Ed.2d 678. » :
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8. Persons entitled to sue

Buyer of infant "plu_sh" toys for resale
lacked standing to bring action against
seller for failure of toys to comply with
Consumer Product Safety Commission )
rules and regulations, in tha.t buyer wag y
not injured consumer. Sanltoy, Inc. v, Y
Shapiro, $.D.N.Y.1989, 705 F.Supp, |5,

Plaintiffs failed to show that clajmeq ]
injury and death resulting from Proparie y
gas explosion in laundry room of apari. .
ment building would not have occurred
“but for” alleged failure of manufacturer
of products that were used in gas Clolhc“s -
dryer to disclose to Consumer.PrO.c!uq
Safety Commission unfavorable infoimg. o
tion about dryer and its valve assembly,
prior to explosion; therefore, Plainlﬂ_]\{,f
lacked standing to bring action undes -
Consumer Product Safety Act seeking'ng..' "/
tual and punitive damages for violatip‘n' 9&,9
Commission reporting rules. Marli'n;“
International Dryer Corp., E.D.N.C 93‘ 2
637 F.Supp. 101.
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uct Safety Commission entitled dow-o
maintain private action to rec
ages for injuries to her deceder
v. Robertshaw Controls Co.}

1983, 560 F.Supp. 288.
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3 N
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yrA

The Consumer Product Safety:M
U.S.C.A. § 2051 et-seq.],-{;pl:oylg‘qs
vate cause of action for.violation

substantial product -,hazsgrd
regulations under 15 aU.

ied, certiorari denied (1063
I117(:() U.S. 1130, 90 LEd%dsg’ﬂ
This chapter'adthor:iz_eswa“u:% 9
of action under specn!‘ltzdl_-(’_:!';_Gb |
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App.1984, 356 N.W.2d.3 ;
ed 361 N.w.2d 406,:nfﬂ‘l'1__'nm9
690, rehearing denied, 50‘ l
106 S.Ct. 1998, 47?\“‘
L.Ed.2d 678. Ll
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9. Evidence on such subject, notwithstanding continu-

Whether manufaciurer of acid-based

)

S0l safety rule.

drain declogger, contents of which spilled
on two-year-old child when he opened
the cap, was in compliance with the Spe-
cial Packaging of Household Substance
Section
1471 et seq. of this title, or with other
federal safety statutes was relevant in
products liability action but was not con-
clusive of product defectiveness or its fit-
ness. Ellis v. K-Lan Co. Inc., CAS

for Protection of Children Act,

(Tex.) 1983, 695 F.2d 157.

10. Punitive damages

Although administrator of estate of in-

fant who ingested prescription drug dis-
pensed in nonchildproof container argu-
ably pled both federal cause of action
under Consumer Product Safety Act [15
U.S.C.A. § 2072] and state common-law

negligence action, where only theory of
recovery. submitted to jury was based on
- federal statute, punitive damages were
. not recoverable,
1~ i(lowa) 1985, 766 F.2d 1190,

“ Congress did not intend treble or puni-
tive damages to be awarded under Con-
TSumer Product Salety Act § 2072 as mat.
‘ter of federal law.
Water Heater, Inc., D.C.Minn.1985, 618

Baas v. Hoye, C.A8

Drake v. Lochinvar

Supp. 549, reversed 797 F.2d 603.
Treble and punitive damages are not

provided for in this chapter, and thus
tannot be requested by plaintiffs.

A.0. Smith Corp., S.D.Ohio 1983, 578

unitive damages were not recoverable
action brought by widow to recover for
rsonal injuries and subsequent death of
er decedent, based upon manufacturer’s

eUet Safety Commission Young v. Ro-
Wrishaw  Controls Co., N.D.N.Y.1983,
40 F.Supp. 288,

ﬁd;r Maryland law, claim for punitive
Mages was properly included in count
laintiffs’ complaint alleging loss of
Oftium resulting from violation by
ithdant Manufacturers of a consumer
Butcher v. Robert-

Controls Co., D.C.Md.1981, 550

wi
8lipp. 692
"9Motion of federa] policy in favor of
mé%@.cr Protection embodied in this
HEF docs noy require such uniformity
tCt 1o punitive damages as
ustify (lisplacing existing state law

N O PO Uy COUURN
B e v e s e s o
: " T e . -
e
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Inc., E.D.N.Y.1982, 539 F.Supp. 352.
Il. Attorney fees

Assessment of legal fees and experts’

fees under this section is such unusual
and heavy burden in light of American
practice against shifting litigation costs as
1o warrant conclusion that Congress con-
sidered such sanctions in private suit suf-
ficient incentive to prospective plaintiffs
and disincentive 1o possible defendants
and to warrant conclusion that Congress
did not intend punitive damages to be
awarded as matter of federal law. Wah-
bav. H&N Prescription Center, Inc.,
E.D.N.Y.1982. 539 F.Supp. 352.

12, Due process

Allowing jury to conclude that manuy-
facturer violated regulations of the Con.
sumer Product Safety Commission re-
garding disclosure of defects before
Commission determines that product did,
in fact, present a substantial product
safety hazard was not a denial to manu-
facturer of due process of law, in that
the jury only would be called upon to
evaluate information which manufactur-
er allegedly failed to disclose to Commis-
sion.  Young v. Robertshaw Controls
Co., N.D.N.Y.1983, 560 F.Supp. 288.

13. Amended complaint

Buyers of mobile home would be per-
mitied to amend complaint to assert
Consumer Product Safety Act claims
against suppliers of wood products used
in mobile home, which products alleged-
ly released formaldehyde gas, because
suppliers had been brought into action
by cross claim shortly after action was
commenced against manufacturer, their
defenses to cross claim would be sub-
stantially similar 1o defenses involved in
buyer’s claims, and no objection to per-
sonal jurisdiction was made by suppliers.
Hughes v. Segal Enterprises, Inc.,
W.D.Ark.1986, 627 F.Supp. 1231,

Where widow's original complaint did
not allege a violation of this chapter or
it's regulations, but did claim negligent
failure to provide reasonable warning of
product defect and hazard and sought
punitive damages under state law, wid-
ow’s negligent failure to provide claim
was directly related 1o the alleged viola-
tion of the Act and corresponding regula-
tion, namely, the failure to report sub-

ation of serious enforcement problems.
Wahba v. H & N Prescription Center,
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stantial product hazards; thus, water
heater manufacturer and maker of ther-
mostatic gas controls had notice of the
conduct asserted in widow’s amended
complaint alleging a cause of action un-
der this chapter, and the amendment re-
lated back 1o the original complaint.
Swenson v. Emerson Elec. Co., Minn.
App.1984, 356 N.W.2d 313, review grant-
ed 361 N.W.2d 406, affirmed 374 N.W.2d
690. rchearing denied, certiorari denied
106 S.Ct. 1998, 476 U.S. 1130, 90
L.Ed.2d 678.

14, Jurisdiction

Firing of bottle rockets did not violate
any safety rule or order promulgated by
Consumer Products Safety Commission
$0 as to trigger subject matter jurisdiction
under Consumer Product Safety Act and
allow party injured by hottle rocket to sue
in federal court for his injury; although
bottle rockets were considered hazardous
substance because of their flammable na-
ture, they were not specifically banned
under federal regulations. Bivona v.
Trollio, E.D.N.Y.1991, 758 F.Supp. 125.

Foreign manufacturers’ designation of
American corporation to market and dis-
tribute manufacturers’ products through-
out United States was affirmative action
to insure that products reached all 50
states, which was sufficient to subject
manufacturers to district court’s personal
jurisdiction under Kansas' long-arm stat-
ute in products liability suit. Bohannon
v. Honda Motor Co., Lid., D.Kan.1988,
682 F.Supp. 42.

Under § 2072 of the Consumer Product
Safety Act, which states that suit may be
brought in district in which defendant
resides or is found or has an agent, defen-
dant manufacturer would be found in any
state in which it would be subject to

§ 2073. private enforcement

roved

Any interested person (including any individual or norproflt bi
ness, or other entity) may bring a
district court for the district in which the defendan_t'-j?ﬁ[
transacts business to enforce a consumer product safety,
order under section 2064 of this title, and to obtain @
injunctive relief. Not less than thirty days prior to -EhQ‘
ment of such action, such interested person shall'gi“’..
registered mail to the Commission, to the Attorney Geno}
the person against whom such action is directed. Suc
820 '
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personal jurisdiction. and thus, defen.
dant, which waived any defense of lack of
personal jurisdiction by not raising sych
defense, could be “found” in Arkangag
and suit could be brought against defen.
dant in Arkansas, even though defendan
was Alabama corporation. Hughes v, Se-
gal Enterprises, Inc., W.D.Ark.1986, 627
F.Supp. 1231.

15. Persons liable

Plaintiffs, who sustained injuries ip
boat accident, could not maintain against
boat manufacturers action under Con.
sumer Product Safety Act, § 23, 1%
U.S.C.A. § 2072, in that Coast Guard or
Department of Transportation, and not
Consumer Product Safety Commission,
had authority 10 regulate boats involved
in accident. Piicavage v, Mastererafy
Boat Co., M.D.Pa.1985, 632 F.Supp. 842,

st

16. Contribution A

LA

Knowing violation of Consumer.:_l;ro(]-_
uct Safety Commission product \haznrd

reporting rules did not preclude negligen
manufacturer of defective gas ‘coniiol
A So v

valve from obtaining contribution’ [roH

joint tort-feasor gas company foi"visé_'llléi_';'

ment with woman who was’ serjous
burned when gas leaked from her furfing -
and ignited, where there was no evidérice -
to demonstrate that manufacturét’ 'C'OIL-
sciously intended its valve to fail, §ﬂﬁ9li!g L
gas explosions and injury to wonjhn“o‘t‘
any other consumer, even though manys. .
facturer's negligence was signlficanily .
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personal jurisdiction, and thus, defen.
dant, which waived any defense. of lack of
personal jurisdiction by not raising sychy
defense, could be “found” in Arkansas,
and suit could be brought against defen. ]
dant in Arkansas, even though defendam o

was Alabama corporation. Hughes v. Se. ‘
gal Enterprises, Inc., W.D.Ark.1986, 627 g

F.Supp. 1231.
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Boat Co., M.D.Pa.1985, 632_ F.Sup
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state the nature of the alleged viol
order, the relief to be requested, an
will be brought. No Separate suit shal] be brought under thjs section
if at the time the suit js brought the same alleged violation is the
subject of a pending civil or crimj

inal action by the United States
under this chapter. In any action under this section the co
the interest of justice award the co

attorneys’ fees (determined in accor
title) and reasonable expert witness

(Pub.L. 92-573, § 24, Oct. 27, 1972, 86 Stat. 1226; Pub.L. 94-284, § 10(d),

May 11, 1976, 90 Stat. 507; Pub.L, 97-35, Title X1, § 1211(a), (h)3)),
Aug. 13, 1981, 95 Sta. 721,723,

ation of any such standard or
d the court in which the action

urt may in
sts of suit, including reasonable

dance with section 2060(f) of this
es’ fees.

HISTORICAL AND STATUTO_RY NOTES

any individual or nonprofit, business, or
" 1972 Acts. Senate other entity)” for “Any interested per-
son”, and “section 2060(f) of this title”

for "2059(e)(4) of this title”".

1976 Amendments. Pub.L. 94-284 sub.
stituted provision permitting the court to
award costs in the interest of justice for
the provision which permitted costs to be
demanded as part of the complaint and

the court to award them to the prevailing
party.

Report No. 92-835
Conference
92-1593,-see 1972 U.S. Cod

e Cong. and
: Adm. News, p. 4573.
ol

. 1976 Acts. Senate Report No. 94-25
3 Conference Report No.

5;.1981 Acts. Senate Report No. 97-139
ond House Conference Report No.

97-208, see 1981 U.S. Code Cong. and
m. News, p. 396.

_.Eni') ¢

mendments
#1981 Amendments, Pub.L. 97-35 syb.
"Stituted "“Any interested person (including

Effective Dates
1981 Acts. Amendment
97-35 effective Aug. 13, 1981,
of Pub.L. 97-35, set out 2

section 2052 of this tie,

by Pub.L.
see § 1215
S a note under
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NOTES OF DECISIONS

Interested person |
Notice 3
Persons entitled to sue 2

1. Interested person

Term “interested person,” within this
section granting any interested person
the right to bring a private enforcement
action in federal district court o enforce
a consumer products safety rule or order
and to obtain appropriaic injunctive re-
liel, cannot be defined in the abstract and
must necessarily be defined by the con-
text in which it is placed. Plaskolite, Inc.
v. Baxt Industries, Inc.. N.D.Ga.1980,
486 F.Supp. 213.

Plaintiff, as a manufacturer and ex-
truder of acrylic plastics, was not an ““in-
terested person’ under this section and,
hence, could not bring a private enforce-
ment action for injunctive relief and im-
position of a statutory penalty against
defendants in their capacities as a com-
peting manufacturer, a supplier, and a
distributor for alleged violations of a
consumer product safety standard for ar-
chitectural glazing materials inasmuch
as purpose of this chapter was to protect
interests of consuming public in safe
consumer products and plaintiff's inter-
est in bringing action was to retain its
competitive position and to ensure that
others complied with standards with
which it had complied. Plaskolite, Inc.
v. Baxt Industries, Inc., N.D.Ga.1980,
486 F.Supp. 213.

§ 2074 Private remedies

(a) Liability at common law or under State statute not rellgvc’aé‘b}’.;

compliance

Compliance with consumer product safety rules or other rulgs of
orders under this chapter shall not relieve any person erH}ZHQPA“WW;
at common law or under State statutory law to any other pereon:.

(b) Evidence of Commission's inaction inadmissible in 'GC!ldiyf N'QI;

ing to consumer products

The failure of the Commission to take any action or comn
proceeding with respect to the safety of a consumer product 8f
be admissible in evidence in litigation at common law or
statutory law relating to such consumer product.
822

Where the purpose to be served by this
section is to enforce the consumer prod-
ucts safety rule so that the goals of the
legislation will not be frustrated, and the
goals of the legislation are shown 10 be
ones of consumer protection by means of
regulation, the interest held by a many.
facturer in retaining its €conomic pos;-
tion in the marketplace is not sufficient g
bring it within the zone of interest cop.
temmplated by this section. Plaskolite,
Inc. v. Baxt Industries, Inc., N.D.Ga
1980, 486 F.Supp. 213.

2. Persons entitled to sue

Member of the general public could
maintain a private action for damagcs
against manufacturer for fraudulent com.
pliance with disclosure rule promulgated
by Consumer Product Safety Commission
even though Commission had not cited
manufacturer for violating the e,
Butcher v. Robertshaw Controls ' Ca!,
D.C.Md.1981, 550 F.Supp. 692.

2

L '_'_."'.(u'.

3. Notice

Buyers of mobile home were réquirec_lv

to allege notice in order to state clalm
under § 2073 of the Consumer Product

Safety Act, which allows interested pér-- - K-
. . e 8
son to bring action to enforce constimér. s B

product safety rule or order and to obtaln
appropriate injunctive relief, and such de:
fect would not be cured by amended com:
plaint, thus requiring dismissal of § 2073
claims.
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Where the purpose to be served by this
section is to enforce the consumer prod.
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deceit allegedly pbracticed on Commijs.
sion, provided that requisite degree of
Causation may be established. Butcher V.
Robertshaw Controls Co., D.C.Md.19s1,
550 F.Supp. 692.

2. Jurisdiction

Jurisdiction over 8as and water compa-
ny did not exist on basis of “pendent
Party” jurisdiction. in plaintiffs’ aciion
seeking damages for severe burns sys.

92-1593, see 1972 U.S. Code Cong. and

antennas, see 16 CFR § 1204.1 et seq.
'J, Policies and procedures implementing the Privac
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§ 2075. State standards its di
of co
(a) State compliance to Federal standards with
Whenever a consumer product safety standard under this chapter "{ const
is in effect and applies to a risk of injury associated with a consumer the p
product, no State or political subdivision of a State shall have any an ex
authority either to establish or to continue in effect any provision ofa tion,
safety standard or regulation which prescribes any requirements ag chapt
to the performance, composition, contents, design, finish, construc- (Pub.L
tion, packaging, or labeling of such product which are designed 1o May |
deal with the same risk of injury associated with such consumer’
product, unless such requirements are identical to the requirements ;
of the Federal standard. . § Revisio
R 1972
(b) Consumer product safety requirements which impose perfé}{{;. 3'2“_1] 59%
- mance standards more stringent than Federal standards ... . Adm. Ne
Subsection (a) of this section does not prevent the Federal Govern® 1976
ment or the government of any State or political subdivision 'o'f"z’zﬁ» Sf,og‘
State from establishing or continuing in effect a safety requirement . .°§ Adm. Ne
applicable to a consumer product for its own use which requirement: ®° Amendm
is designed to protect against a risk of injury associated with-the; , @ 1976
product and which is not identical to the consumer product s_afqty:‘ R ) :ft’éh.dg]
standard applicable to the product under this chapter if the Fedgf‘élz!' L degree of
State, or political subdivision requirement provides a higher degree: '-} g
of protection from such risk of injury than the standard applicable =~ 3
under this chapter. 8 ':‘ ¢ -3 Administ
Fleasg e Exem
(c) Exemptions “v " American
Upon application of a State or political subdivision of a Stzll‘tgg,‘;l}lﬁ“;,;: 4, Const
Commission may by rule, after notice and opportunity for-oral - Encyclope
presentation of views, exempt from the provisions of subsection (a) of . Cls.
this section (under such conditions as it may impose in the rule).onyy. ° Law Revie
proposed safety standard or regulation which is describedin/such:

v+ Case

application and which is designed to protect against a risk.g’f{fillﬂll

associated with a consumer product subject to a consumc;‘,p,rgg 3

safety standard under this chapter if the State or political subdivisien:
standard or regulation— : :‘

(1) provides a significantly higher degree of protcé&igllarﬂ'? },:111

such risk of injury than the consumer product saféfl){[ L

under this chapter, and !

(2) does not unduly burden interstate commerce. qu

ity bl

In determining the burden, if any, of a State or political ?‘:‘!i
standard or regulation on interstate commerce, the CO”"“'.‘*‘?S'
consider and make appropriate (as determined by thec Comm!
824 :
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tion, and the need for 1 nat
chapter for such consumer product.

(Pub.L. 92-573, § 26, Qct. 27, 1972, 86 Stat. 1227; Pub.L. 94-284, § 17(d),
May 11, 1976, 90 Stat. 514)
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the requirement of a compelling local
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state commerce.
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NOTES OF DECISIONS

causes of action 3 State regulation or control |

—_—

ure to i

emp“m‘:va;" claims 3 1. State regulation or control

Consumer Product Safety Act (CPSA)
AN preempted claim thap manufacturer of

opelled lawn mower
failed to adequately warn users that con-
trol cable for blade brake/clutch system
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Note 1

might fray: risk of injury contemplated
by such warning was same as that ad-
dressed by labeling requirements in safety
standard for walk-behind power lawn
mowers promulgated under CPSA, ie.
injury to hands by cutting blade, and suc-
cess on failure-to-warn claim would cre-
ate state standard requiring additional
' warnings. Moe v. MTD Products, Inc.,
C.A.8 (Minn.) 1995, 73 F.3d 179,

2. Preemption

Wording of preemption clause of Con-
sumer Product Safety Act (CPSA) makes
it apparent that Congress intended 1o
preempl positive enactments, such as
statutes and regulations, by states that
address the same risks of injury that are
addressed by operative federal standards.
Cortez v. MTD Products, Inc., N.D.Cal.
1996. 927 F.Supp. 386.

3. Failure to warn claims

ly conformed with federal regulations ap-
plicable at time of manufacture was
preempted under Consumer Product
Safety Act (CPSA); effect of permitting
recovery on such a theory would be to
subject manufacturers to two different

mission

(a) Authority to conduct hearings or other inquiries AN

COMMERCE AND TRADE Ch. 47

regulations on exactly the same subject,
which  Congress sought 10 prevent
through CPSA's preemption clause, Cor-
tez v. MTD Products, Inc., N.D.Cal.l996,
927 F.Supp. 386.

4. Design defects

State law claim that lawn mower was
defectively designed due to lack of blade
control system asserted against manufac.
turer of fawn mower which had been
made at time when Congress had post-
poned effective date of regulations requir-
ing mowers of type in question to have
blade control systems was not preempted
by Consumer Product Safety Act; deci-
sion to postpone effective date of regula-
tions was not decision not to regulate but
rather was decision about when to begin
regulating, and because no regulation’
was in effect at time of manufacture, no
preemption was possible. Cortez v. MTD

Preemption clause of Consumer Prod-,
uct Safety Act (CPSA) extends possible
reach of federal preemption under CPSA-
to include common law causes of actjon;
Cortez v. MTD Products, Inc., N.D.Cal,
1996, 927 F.Supp. 386. .

8 2076 Additional functions of Consumer Product Safety C(;J'ﬂ;é’:

LAy

The Commission may, by one or more of its members or by.fquclj'.-' :
agents or agency as it may designate, conduct any hearing ‘ot other:
inquiry necessary or appropriate to its functions anywhere -in? }!Q
United States. A Commissioner who participates in such a'he HF_ .

e R e

Cl

_ Products, Inc., N.D.Cal.1996, 927

State law failure to warn claim assert- F.Supp. 386. .
ed against manufacturer of lawn mower o
which contained warning label which ful- 5. Common law causes of action e

or other inquiry shall not be disqualified solely by reason’ of-guch: /

o (
participation from subsequently participating in a decision-of:tl Co,
Commission in the same matter. The Commission Shél”1"]9!1_!’]\'5"1l § 3
notice of any proposed hearing in the Federal Register gnd shal n o (
afford a reasonable opportunity for interested persons to.pros pov
relevant testimony and data. ) em,
(b) Commission powers; orders N orde

The Commission shall also have the power— e
(1) to require, by special or general orders, any*peé
submit in writing such reports and answers to quesu_o_'r
Commission may prescribe to carry out a specific {‘98“ ax
826 R
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regulations on exactly the same subject,
which Congress sought to prevent
through CPSA’s preemption clayse. Cor-
tez v. MTD Products, Inc., N.D.Cal.l996,
927 F.Supp. 386.

4. Design defects
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tions was not decision not to regulate but
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regulating, and because no regulatior
was in effect at time of manufacture,
preemption was possible. Cortez v, MID),
Products, Inc., N.D.Cal.1996, ;9“2‘71
F.Supp. 386. s
5. Common law causes of action -"J/‘__ \

Preemption clause of Consumer!Pf'o‘
uct Safety Act (CPSA) extends possibla
reach of federal preemption undel:' CPSA
to include common law causes of'n'cth
Cortez v. MTD Products, Inc., N.D,C
1996, 927 F.Supp. 386.
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-(9) to delegate any of its functi
hiPower to issue subpenas under
" tmployee of the Commission,
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he Commission; and such submission
be made within such reasonable period and under oath or
otherwise as the Commission may determine;

(2) to administer oaths;

enforcement function of t
shall

(3) to require by subpena the attendance and testimony of
witnesses and the production of all documentary evidence relat-
ing to the execution of jts duties;

(4) in any proceeding or investi
taken by deposition before any p
Commission and has the power t

gation to order testimony to be
erson who is designated by the
0 administer oaths and, in such
nd the production of evidence in

the same manner ag authorized under paragraph (3) of this

subsection;
(5) to pay witnesses the same fees and milea
like circumstances in the courts of the United St
(6) to accept gifts and voluntary and uncom

notwithstanding the provisions of section 1342
(7) to—

ge as are paid in
ates;

pensated services,
of Title 31;

sent the Commission in such civil actio

(B) initiate, prosecute, or a
representative, with the concy
or through the Attorney Gener

ppeal, through its own legal
rrence of the Attorney General
al, any criminal action,

34), for the use of the Commission; and
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practicable taking into account the purpose for which the order wag (i)
issued. (
(c) Noncompliance with subpena or Commission order; contempt fiirr?«’

Any United States district court within the jurisdiction of whijch shal
any inquiry is carried on, may, upon petition by the Commissiop and
(subject to subsection (b)(7) of this section) or by the Attorney the
General, in case of refusal to obey a subpena or order of the such
Commission issued under subsection (b) of this section, issue an the «
order requiring compliance therewith: and any failure to obey the such

order of the court may be punished by the court as a contempt

(2)
thereof. State
(d) Disclosure of information the |

pape:
No person shall be subject to civil liability to any person (other- or co
than the Commission or the United States) for disclosing information petiti:
at the request of the Commission. '
: (§) Re
(e) Performance and technical data The
The Commission may by rule require any manufacturer of consum- - Congi
er products to provide to the Commission such performance anH - g compr
technical data related to performance and safety as may be required = '3 © precec
to carry out the purposes of this chapter, and to give such notifica- ::,'§
tion of such performance and technical data at the time of original .~ " §. m
purchase to prospective purchasers and to the first purchaser of such 4. ef;
product for purposes other than resale, as it determines necessary to a;
carry out the purposes of this chapter. y of
(f) Purchase of consumer products by Commission o .;,,.-"":.: . ﬂj
For purposes of carrying out this chapter, the Commiss_iofl‘ml!" (
purchase any consumer product and it may require any maqqgesl pre
er, distributor, or retailer of a consumer product to sell thé Pr.t_)d' cot
to the Commission at manufacturer’s, distributor’s, or reta}ilsi‘};g' tio]
el
(g) Contract authority “* '”""» ' _(-
R mir.
The Commission is authorized to enter into contracts with gOVOIlL: "3 .
mental entities, private organizations, or individuals for the“’qgﬁdw : i (¢
C el . . o EJIEYE .- Pro
of activities authorized by this chapter. R it («
(h) Research, development, and testing facilities it *‘,‘g-i;i‘ pen
R
The Commission may plan, construct, and operate'a"facll’ll (7
facilities suitable for research, development, and testing of,gons Jié ed 1
products in order to carry out this chapter. R o infor
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wurpose for which the order wag (i) Recordkeeping; audit

Commission order; contempt

vithin the jurisdiction of which

on petition by the Commission § and disposition by such r.ecipient of the proceeds of §uch assistance
) ction) or by the Attorne X the total cost of thf: Project undertaken in connection with yvhlch
ts s¢ bpena or order of thy : such assistance is given or used, and the amount of that portion of
‘r}: &)Sifpj}is section, issue as fﬂ the cost of the project or und.e.rtaking suppli.ed by cher sources, and
-h; and any failure to obey the { such other records as wil] facilitate an effective audit.

4
«d by the court as a contempt - (2) The Commission and the Comptroller General of the United

wh g States, or their duly authorized representatives, shall have access for
ST the purpose of audit and examination to any books, documents,
SR papers, and records of the recipients that are pertinent to the grants

or contracts entered into under this chapter under other than com-
petitive bidding procedures.

il liability to any person (o_t_her)”'
tates) for disclosing informatiuo'xgj
o

toTUfy .-

- (j) Report to President and Congress

e The Commission shall prepare and submit to the President and the

ce any manufacturer of consy #- Congress at the beginning of each regular

missi o8 ‘ape comprehensive report on the administratio

mission such performanc’emgn § -omprenens p :
preceding fiscal year. Such report shall include—

: and safety as may be requir,

.pter, and to give suc_h,‘noti_fj‘ (1) a thorough appraisal, including statistical analyses, esti-

cal data at the time of origina + mates, and long-term Projections, of the incidence of injury and

1d to the first purchasqr ,Qf\quc}\" v effects to the population resulting from consumer products, with

‘e, as it determines necessary’to a breakdown, insofar as practicable, among the various sources
T . of such injury;

T ld

7. (2) a list of consumer product safety rules prescribed or in
i effect during such year;

A (3) an evaluation of the degree of observance of consumer
" product safety rules, including a list of enforcement actions,

" court decisions, and compromises of alleged violations, by loca-
tion and company name;

A o
it may require any mamll_'f:' GHUT
ner product to sell the’grl‘lodgd

distributor’s, or retgjlt;}‘f-%;:o B
. L G : | |
i :»‘é:-‘\‘f ¥ I @) a summary of outstanding problems confronting the ad-
o ‘ LA . . . . .
i i, Ministration of this chapter in order of priority;
ter into Cg ntiacf:)sf_i .J'x: (5) an analysis and evaluation
individuals for-t _ ) 1ation
or indi 13 Sl e S 4. (i Product safety research activities;
23 -'-h\"-:.: ' B b . c g . . .
g facilities 7 oL ' nPending judicial actiong under this chapter:

t, and operate ".q""f"l‘c SR ‘,}{3(7) the extent to which technica] inf,
uct, Yo :
ment, and testing.-of €< ;

vy
Ster. i

of public and private consumer

ific and commercial communities and consumer
made available to the public;

829




15 §2076 COMMERCE AND TRADE Ch, 47

(8) the extent of cooperation between Commission officialg
and representatives of industry and other interested parties ip
the implementation of this chapter, including a log or summary
of meetings held between Commission officials and representa.-
tives of industry and other interesied partics;

(9) an appraisal of significant actions of State and local goy.
ernments relating to the responsibilities of the Commission;

(10) with respect to voluntary consumer product safety stap.
dards for which the Commission has participated in the develop.
ment through monitoring or offering of assistance and with
respect to voluntary consumer product safety standards relating 3 ;
to risks of injury that are the subject of regulatory action by the ﬂ A
Commission, a description of—

(A) the number of such standards adopted; 1 se

. . N
(B) the nature and number of the products which are the
subject of such standards:

(C) the effectiveness of such standards in reducing poten- 19

tial harm from consumer products; t 991"

(D) the degree to which staff members of the Commission - see

participate in the development of such standards; Ay Ney

(E) the amount of resources of the Commission devoted 15" !
encouraging development of such standards; and R ;;i

(F) such other information as the Commission determines * °J Adn
appropriate or necessary to inform the Congress on the 4 cous

current status of the voluntary consumer product safety - In
standard program; and : fhl”

(11) such recommendations for additional legislation as the - on a
Commission deems niecessary to carry out the purposes of this . - gsecclz_‘
chapter. s and F

(k) Budget estimates and requests; legislative recommendégldn,ﬂ;_«: ' Amen,
testimony; comments on legislation e e 198

AU R PubL

(1) Whenever the Commission submits any budget estimate: OF .- 3 o (1) “m
request to the President or the Office of Management and Budget; It™ \ E‘Ma'

shall concurrently transmit a copy of that estimate or req’%{’gﬂ
Congress. 1,

B gd

(2) Whenever the Commission submits any legislative recomme
dations, or testimony, or comments on legislation to the Preﬁf:ggn :
the Office of Management and Budget, it shall concurrently "f““%;ﬂé,
a copy thereof to the Congress. No officer or agency OfYthf‘,,u%.'qI
States shall have any authority to require the Commission’:lof‘_ﬁiu :
its legislative recommendations, or testimony, or comments 0’}
lation, to any officer or agency of the United States for:aph
830 .
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_the Revised Statutes 31 us.c. 665(b) )"
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q
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COmmMmEnts, or review, prior to the submission of such recommenda-
tions, testimony, or comments to the Congress.

(Pub.L. 92-573, § 27, Oct. 27, 1972, 86 Stat. 1227, Pub.L. 94-273, § 31,
Apr. 21, 1976, 90 Stat. 380; Pub.L. 94-284, 8§ 8(b), L1(c), (d), 14, May 11,
1976, 90 Stat. 506 to 509: Pub.L.95-631, § L1, Nov. 10, 1978, 92 Star. 3748;

Pub.L. 97-35, Title XII, §§ 1207(b), 1203, 1209(c), 1211(d), Aug. 13, 1981, 95
Stat. 718, 720, 721.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports Subsec. (j)(10), (11). Pub.L. 97-353,

1972 Acts. Senate Report No. 92-833 § 1209(c). added par. (10) and redesig-
and House Conference Report No. nated former par. (10) as (11).

92-1593, see 1357;.3U.S. Code Cong. and Subsec. (I). Pub.L. 97-35, § 1207(b)
Adm. News, p. ' struck out subsec. (/) which provided for
1976 Acts. House Report No, 94-1000,  reports to the House of Representatives
see 1976 U.S. Code Cong. and Adm. and the Senate of proposed consumer
News, p. 690. product safety rules and regulations.
Senate Report No. 94-25] and House Subsec. (m). Pub.L. 97-35,§ (211(d),
Conference Report No. 94-1022, see struck out subsec. (m), which defined
1976 U.S. Code Cong. and Adm. News, p.  “ryle”, and which provided for a study of
993. all the rules in effect on Nov, 10, 1978,
1978 Acts. House Report No, 95-1164, and required a report be made to Con-
Cong. and Adm. g&ress recommending deletion of particu-

News, p. 9434. lar rules or parts of particular rules and

' initiation of particular rulemaking pro-
1981 Acts. Senate Report No. 97-139 ceedings.

..and  House Conference Report  No.

©97-208, see 1981 US. Code Cong. and 1978 Amendments. Subsec. (),

- Addm. News, p. 396. Pub.L. 95-631 added subsec. (m).

;o 1 . . .

Codifications 976  Amendments Subsec.  (b)(7)

Pub.L. 94-284, § 11(c), permitted the
Commission 1o initiate, defend, prose-
cute, or appeal any civil action through
its own legal representative provided that
the Commission make a written request
to the Attorney General for such repre-
sentation and the Attorney General fajl
within a 45 day period to notify the Com.
mission in writing that the Attorney Gen-
eral will represent the Commission, and
with regard to crimina] action, permitted
the Commission to initiate, prosecute, or
appeal with its own legal representative,
OMmission” for “may prescribe” and i With the concurrence of the Attorney

owing par. (9) inserted re. General, or through the Attorney Gener-
Uirement that an order issued under &l

contain a complete state. Subsec. (b)(8), (9). Pub.L. 94-284,
cason the Commission re. § 8(b), added par. (8) and redesignated
2res. the report or answers specified in former par. (8) as (9).

\Order 1o carry out a specific regulato- Subsec. (c). Pub L. 94-284, § 11(d)

Or enf,
substituted “(subject to subsection (bX(7)

g orcement Runction of the com-

Alon, and that such an order shall be . VX P,
of this section)” for "with the concur-
rence of the Attorney General”,

'gned 1o Place the least burden on the
vn s“bj'ffCt to the order as s practica-
Subsec. (j). Pub.L. 94-273 substituted
“at the beginning of each regular session

In subsec. (b)(6), “section 1342 of Title

n authority of Pub.L. 97-258, § 4(b),
1067, the first

Amendments. Subsec. (b).
=35, § 1208, substituted in par.

latory or enforcement function of the

inking

rder was issued.
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of Congress" for “on or before October |
of each year”.

Subsec. (/). Pub.L.
added subsec. (/).

Effective Dates
1981 Acts. Amendment by § 1207(b) of
Pub.L. 97-35 applicable with respect to
consumer product safety rules under this
chapter and regulations under chapters
25 and 30 of this title promulgated after
Aug. I3, 1981, and amendment by sec-
tions 1208, 1209(c) and 1211(d) of Pub.L.
97-35 effective Aug. 13, 1981, see § 1215
. of Pub.L. 97-35, set out as a note under
§ 2052 of this title.

94-284, § 14,

COMMERCE AND TRADE Ch. 47

User Fee Study

Pub.L. 101-608, Title [, § 119, Nov. 1¢,
1990, 104 Star. 3122, provided that:
"“The Consumer Product Safety Commis.-
sion shall conduct a study of the feasibilj.
ty of requiring entities subject to the Con-
sumer Product Safety Act [I5 US.CA.
§ 2051 et seq.] to pay to the Commission
amounts to defray the reasonable costs of
particular services provided by the Com-
mission to such entities. The Commis-
sion shall complete the study within one
year of the date of the enactment of this
Act [Nov. 16, 1990] and shall report the
results of the study to the Congress”.

LIBRARY REFERENCES

Administrative Law

Cellulose insulation, see 16 CFR § 1404.] et seq.

Cigarette lighters, certification requirements, see 12 CFR § 1210.11.
Coal and wood bumning appliances, see 16 CFR § 1406.1 et seq. 3
Consumer litigation, see 28 CFR § 0.45. ”

Delegation of—
Authority, see 16 CFR § 1101.71.
Functions, see 16 CFR § 1000.11.

Disclosure or production of information, see 16 CFR §8 1015.1 et seq., 1101.11, -+
Investigations, inspections, and inquiries, see 16 CFR 8§ 1118.1 et seq., 1605.1 et’

seq.

Notice of agency activities, see 16 CFR § 1011.4.

Regulations for informal oral presentations, see 16 CFR § 1052.1 et seq.

Rules of practice and procedure, see 16 CFR § 1025.1 et seq.

Submission of performance and technical data respecting particular products to -
the Commission, see 16 CFR §§ 1401.1 et seq., 1402.1 et seq. “ad

Substantial product hazard reports, see 16 CFR § 1115.1 et seq. )

WESTLAW ELECTRONIC RESEARCH ‘
See WESTLAW guide following the Explanation pages of this volume. e

NOTES OF DECISIONS

Delegation of duties 1
Enforcement of subpoenas 4
Estoppel 7

Findings of agency 8
Investigatory subpoenas 3
Persons entitled to bring suit 9
Right of privacy 2

Status of individuals 5
Warning label 6

1. Delegation of duties

Although the Commission, embodied by
the five commissioners, must of necessity
delegate a large portion of the responsi-
bility for administrative fact-gathering
and fact-finding to its employees, func-
tions, constituting final agency action,
such as administrative adjudications and
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ser Fee Stud

F?:b.L. lOl—gOB, Title I, § 119, Nov, L6,

90, 104 Stat. 3122, provided that:

'he Consumer Product Safety Commijs-

i shall conduct a study of the feasibilj.

of requiring entities subject to the Con-
“mer Product Safety Act [15 U.S.Ca,

2051 et seq.] to pay to the Commission
ounts to defray the reasonable costs of
rticular services provided by the Com-

ssion to such entities. The Commis.

n shall complete the study within one
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t {Nov. 16, 1990] and shall report the, ;
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4 Enforcement of subpoenas
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. Satutory authority

- tial aluminum wiring systems because

Loy,
193'7, 445 F.Supp. 486.
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Note 7
forcement hag been issued established
that proceedings had not shifted from in.
vestigatory to adjudicatory SO as 1o pre-
clude enforcement of alleged investigato-
Iy subpoenas issued by Commission. u.

S. v. Anaconds Co., D.C.D.C.l977, 445
F.Supp. 486,

3. . Status of individua]

Since Commission is authorized to seek
information from “any person", status of
owner of aerial tramway, which wag
found 10 be 4 consumer product, as g
manufacturer or assembler, or as a facto. .
ry. warehouse, or establishment for . : :
spection Purposes was irrelevant to Com-

F.Supp. 486. mission’s right 1o collect information
Where respondents had six weeks’ ac- about Tépair an

an abusive process and did not involve an
unconstitutional encroachment on own-

valid exercise of jts authority pursuyan; to
a legitimate purpose. Robert K. Bell Ep.
terprises, Inc. v, Consumer Product Safe-

ty Commission, N.D.Okla.1980, 484
F.Supp. 122].

3. Investigatory subpoenas

For purposes of delermining whether
to enforce alleged investigatory subpoe-
nas issued by Commission, Commission’s
actions do not enter adjudicatory phase

d maintenance records. ,' ;f e
tual notice of Commission's adoption of Robert K Bell Enterprises, Inc v. C_on-
Federal Trade Commission's ryleg gov-  Sumer  Prodycy Safety Commission,
eming investigational subpoenas for pur-  N.D.Okla.1980, 484 F.Supp.
poses of its investigation of

residential
aluminum wiring systems before return
date of subpoenas issued to manufactur-
ers of such wiring Systems and manufac.
turers of electrical devices used in wiring
systems, Commission could not be pre-
cluded from seeking enforcemen of sub-
poenas on ground it lacked published
rules pertaining 1o investigations, U S

Anaconda Co., D.C.D.C.1977, 445
“ F.Supp. 486,

'
1221, B ,.;N 1
6. Warning labe] T
Warning labe| required by Commission
Or power mowers was not authorized by
this chapter provision authorizing Con.
mission to require “performance and
technical data,” byt in imposing such re-
quirement on manufacturers Commis.
sion acted permissibly under provision of

mer product be marked with
or accompanied by clear and adequate
warnings or instruclions, or require-

ission did not have ments respecting form of warnings or in-

lo investigate residen.

requirement
i 8uch wiring systems were not “consumer  Southland Mower' CQ. v. Cons_umer Prod-
. ‘Products” within meaning of § 2052 of uct Safety Commission, C.A 5 1980, 619
is title was properly presented in action  F.2d 499, !
or enforcement of subpoenas issyed by
issi SSISt in investigation to

7. Estoppel ' ’

Where district court in prior decision l
concluding tha; residential alumjnum ,
wiring systems were not “consumer prod- i

8al question rajsed in subpoena en.
emen; proceeding as to whether alu-
u iring systems were “‘consumer

l " within meaning of § 205] of
nd

matter of policy,
Y other circuits should not be
d. - S. v. Anaconda Co.,
_D.c.1977, 445 F.Supp. 486.
Recorq showing thay minutes of execy.
Session of Commission authorized

1977, 445 F.Supp. 436,

In that collatera] estoppel claim arose
O Prepare ap appropriate notice of oy of a prior distric; court decision and
ACment by, that no notice of €R- question raised ip instant action was nar-
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Note 7

row legal one of whether Commission
had authority to investigate residential al-
uminum wiring systems, district court
would allow assertion of defense of collat-
eral estoppel in action to enflorce subpoe-
nas issued by Commission relative 1o its
investigation of residential aluminum
wiring systems. U. S. v. Anaconda Co.,
D.C.D.C.1977, 445 F.Supp. 486.

8. Findings of agency

Where carpet passed flammability tests
conducted by independent laboratories
but failed tests conducted by Consumer
Product Safety Commission and adminis-
trative law judge without suggesting any

COMMERCE AND TRADE Ch, 47

reason in his findings concluded that
tests conducted by Commission were ac-
curate, court of appeals, in absence of
logical and persuasive explanation, had
no alternative bul to credit findings of
agency. Congoleum Industries, Inc, v.
Consumer Product Safety CommissiOn,
C.A9 1979, 602 F.2d 220.

9. Persons entitled to bring suit

Action seeking penalty for violation of
hazard reporting requirements of this
chapter was not required to be brought in
name of Commission rather than the
United States. U. S. v. Advance Mach.
Co., D.C.Minn.1982, 547 F.Supp. 1085,

§ 2076a. Report on civil penalties

(1) Beginning | year after Nov.

16, 1990, and every year therela.f:'.

ter, the Consumer Product Safety Commission shall submit to the'
Committee on Commerce, Science, and Transportation of the Senate
and the Committee on Energy and Commerce of the House of'
Representatives the information specified in paragraph (2). .Such,
information may be included in the annual report to the Congress'

submitted by the Commission.

[ Ry

SRV I -

. . . - . . : b
(2) The Commission shall submit information with respect to the
imposition of civil penalties under the statutes which it administers.

The information shall include the number of civil penalties imposed;:

an identification of the violations that led to the imposition of such®

penalties, and the amount of revenue recovered from the imposition; . .

of such penalties.

(Pub.L. 101-608, Title I, § 115(d), Nov. 16, 1990, 104 Stat. 3121.)

HISTORICAL AND STATUTORY NOTES o ,‘-’. YR

Revision Notes and Legislative Reports

1990 Acts. Senate Report No. 101-37,
House Conference Report No. 101-914,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
4407.

Codifications

Section was enacted as part of the Con-
sumer Product Safety Improvement Act
of 1990, and not as part of the Consumer
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reason in his findings concluded thay 4 § 2077. Chronic Hazard Advisory Panels
tests conducted by Commis.sxon were ac- i
curate, court of appeals, in absence of A (a) Appointment; purposes
logical and persuasive explanation, hag § o i . ]
no alternative but to credit findings of 3 The Commission shal] appoint Chronic Hazard Advisory Panels
agency. Conggle“msl’f‘dt““g:;nfinc; v. q  (hereinafter referred to as the Panel or Panels) to advise the Commis-
t Safe ssion, ¥ . . .
80:;”;’;‘;‘; IZBC’z nad on sion In accordance with the provisions of section 2080(b) of this title
i ' . ¥ respecting the chronic hazards of cancer, birth defects, and gene
9. Persons entitled to bring sult q  mutations associated with consumer products,
Action seeking penalty for violation of - 7
hazard reporting requirements of this 3 (b) Composition; membership
chapter was not required to be brought in :

me of Commission rather than the, . .
?Jz:]iled States. U. S. v. Advance Mach.:f
Co., D.C.Minn.1982, 547 F.Supp. 10851

o

e ey

ties -13ba
rona

t6, 1990, and every year tl}gf‘é%if{

Commission shall submit ,tc_‘)ﬂl)

and Transportation of the.§¢qa

nd Commerce of the Hdu’éi;l f" :
recified in paragraph (2)..;:Such;.

ie annual report to thei.Cq‘rggi;ﬁﬁl

Each Panel shall consist of 7 members appointed by the Commis. .
sion from a list of nominees who shall be nominated by the President “ |
of the National Academy of Sciences from scientists—

yees of the United States, 'i
al Institutes of Health, the

(1) who are not officers or emplo
(other than employees of the Nation

A
erest in any manufacturer, S
f a consumer product; and

(2) who have demonstrated the ability
chronic hazards and
exposure of humans t
the exposure of anima

to critically assess } "‘”
risks to human health presented by the sl !
0 toxic substances or as demonstrated by f’: .-:!';I’

Is to such substances. .

The President of the National Academy of Sciences shall nominate 1 '{
for

each Panel a number of individuals equal to three times the i
' number of members to be appointed to the Pane].,
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for each day (including traveltime) during which the member is

engaged in the actual performance of the duties of the Panel. Ac

(8) Requests for and disclosures of information

Each Panel shall request information and disclose information tq

the public, as provided in subsection (h) of this section, only through A
the Commission.

(h) Information from other Federal departments and agencies Enc

(1) Notwithstanding any statutory restriction on the authority of
agencies and departments of the Federal Government to share infor-
mation, such agencies and departments shall provide the Panel with
such information and data as each Panel, through the Commission,
Mmay request to carry out its duties under section 2080 of this title.
Each Panel may request information, through the Commission, from

States, industry and other private sources as it may require to carry . 8 !
out its responsibilities.

4 (a);
(2) Section 2055 of this title shall apply to the disclosure of Th
information by the Panel but shall not apply to the disclosure of g Stat
information to the Panel. e impls
(Pub.L. 92-573, § 28, as added Pub.L. 97-35, Title X1I, § 1206(a), Aug, 13,'
1981, 95 Stat. 716, and amended Pub.L. 101-608, Title I, § 116, Nov, 16, N 3
1990, 104 Siat. 3121.) t
HISTORICAL AND STATUTORY NOTES UM | 2
: 3 a
Revision Notes and Legislative Reports and chapters 25 and 30 of this title for. R S
1972 Acts. Senate Report No. 92-835  which notices of proposed rulemaking,” " o8-
and House Conference Report No. are issued after Aug. 14, 1981, see § 1215 af
92-1593, see 1972 U.S. Code Cong. and  of Pub L. 97-35, set out as a note under, . i of
Adm. News, p. 4573, § 2052 of this title. R
1981 Acts. Senate Report No. 97-139 Prior Provisions "“." : or
and House Conference Report No. . S Elapd
97-208, see 1981 US. Code Cong. and ~_A prior § 2077, Pub.L. 92-573, §128; of
. Oct. 27, 1972, 86 Stat. 1230, which'pro i
Adm. News, p. 396. ) > . ]
vided for the establishment and mem DO, 2 ) Ap
1990 Acts. Senate Report No. 101-37, ship of the Product Safety Advisory.Couns! 3 «@i: e .
Hoduse Conferencl:)e Repordt No. 101-914, cil, was repealed by Pub.L. 97-35, Tl_ﬂ'O_‘ N In dc
and Statement by President, see 1990 1981,:95Siat
U.S. Code Cong. and Adm. News, p. z/({é § 1205(a)1), Aug. 13, s are ap]
4407. ' WL Commj

Amendments

1990 Amendments. Subsec. (b)(1).
Pub.L. 101-608, § 116, inserted “(other
than employees of the National Institutes
of Health, the National Toxicology Pro-
gram, or the National Center for Toxico-
logical Research)” after “States’.

Effective Dates
1981 Acts. Section applicable with re-
spect to regulations under this chapter
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References in Other Laws to GS—M SR
or 18 Pay Rates e 5
References in laws to the rates ol{payy
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to be considered references to raté
able under specified sections.'0

Government Organization an rm{-:ﬁi
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ees, see section 529 [title _I.__§i‘_‘ .
of Pub.L. 101-509, set out in'a ﬂ?
section 5376 of Title 5. IR
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(RL Appropriateness of State and local programs
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e
). "'COOperation
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LIBRARY REFERENCES
Administrative Law

Chronic Hazard Advisory
16 CFR§ 1017.34.

Commission must disclose information to the public, see 16 CFR § 110112,

Panels access to confidential business information, see

American Digest System
Consumer Protection ¢=]1.
United States €36,

Encyclopedias

C.J.S. Trade-Marks, Trade~-Names, and Unfair Competition § 237,
C.J.S. United States §§ 36, 37, 62 to 64.

ol
WESTLAW ELECTRONIC RESEARCH ‘
See WESTLAW guide following the Explanation pages of this volume.

e |
§ 207_8. Cooperation with States and other Federal agencies ' l ",

l
(a) Programs to promote Federal-State cooperation | "
|

The Commission shall establish a program to promote Federal-
State cooperation for the purposes of carrying out this chapter. In .
implementing such program the Commission may— ' ’

(1) accept from any State or local authorities engaged in i

activities relating to health, safety, or consumer protection assis-
tance in such functions as injury data collection,

of such assistance, and

(2) commission an
or local
" of condu

y qualified officer or employee of any State N
agency as an officer of the Commission for the purpose ,
cting examinations, investigations, and inspections. , ,

\In determining whether such proposed State and local programs
C.appropriate in implementing the purposes of this chapter, the

OMmmission shall give favorable consideration to programs which X '
g Separate State and local agencies to consolidate functions
],\ﬂ.tgng to product safety and other consumer protection activities,

ICy such statistics, data, program reports, and other materials as b l

}i}% deem flecessary to carry out its functions under this chapter. Do
! Such department or agency may cooperate with the Commis- S ’
and, to the extent permitted by law, furnish such materials to it. ‘

837
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15 §2078 COMMERCE AND TRADE Ch. 47 Ch.
The Commission and the heads of other departments and agencies an:]9
engaged in administering programs related to product safety shall, to 94-1
the maximum extent practicable, cooperate and consult in order tg Adm.
insure fully coordinated efforts. Nolgf
(d) Utilization of National Institute of Standards and Technology and A
The Commission shall, to the maximum extent practicable, utilize
the resources and facilities of the National Institute of Standards and Admis
Technology, on a reimbursable basis, to perform research and analy-- Ir
ses related to risks of injury associated with consumer products Ameri
(including fire and flammability risks), to develop test methods, to Cc
conduct studies and investigations, and to provide technical advice Encycl
and assistance in connection with the functions of the Commission, C.
(e) Copies of accident or investiga_tion reports to other agencies;
- conditions Sex
The Commission may provide to another Federal agency or a State
or local agency or authority engaged in activities relating to health, ] § 20
safety, or consumer protection, copies of any accident or investiga-, 4
tion report made under this chapter by any officer, employee, or .- 4 (a) H:
agent of the Commission only if (1) information which under section . .§
2055(a)(2) of this title is to be considered confidential is not included g The
in any copy of such report which is provided under this subsection; ; under
and (2) each Federal agency and State and local agency and authori: "~ '} seq.] a
ty which is to receive under this subsection a copy of such report | § - § 1471
provides assurances satisfactory to the Commission that the identity . - ; the Sec
of any injured person and any person who treated an injured person: - § Food, ]
will not, without the consent of the person identified, be included . - tc:ée;;is
= - Commi:
(A) any copy of any such report, or
(B) any information contained in any such report, AT (b) Fla
which the agency or authority makes available to any membe[_g,v(th’g; ~The f
public. No Federal agency or State or local agency or authorityfh)_fl}f: the Sec

disclose to the public any information contained in a report received’
by the agency or authority under this subsection unless with'fespecli
to such information the Commission has complied with the"&'}}’)}?

ble requirements of section 2055(b) of this title o

(Pub.L. 92-573, § 29, Oct. 27, 1972, 86 Stat. 1230; Pub.L. 94-284

May 11, 1976, 90 Stat. 510; Pub.L. 100~418, Title V, § 5115(c), Al
1988, 102 Stat. 1433.) '

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports 92-1593, see 1972 U.5. Cod‘(_:
1972 Acts. Senate Report No. 92-835 Adm. News, p. 4573. e TR
and House Conference Report No. st
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. 1976 Acts. Senate Report No., 94-25 Amendments
ther departments and agencies and House Conlecrence Report No. 1988 Amendments. Subsec. (d).
lated to prodUCt safety shall, to 94-1022, sce 1976 U.S, Cod

4102 oo e Cong. and pyb.L. 100-418 substituted “National In-
perate and consult in order to Adm. News, p. 993,

stitute of Standards and Technology” for
1988 Acts. House Conference Report National Burcau of Standards”,
No. 100-576, see 1988 U.S. Code Cong. 1976 Amendments. Subsec. (e).
. and Adm. News, p. 1547 - : . (e
‘ Standards and Technology and Adm. News p. 1547 Pub.L. 94-284 added subscc. (e),

num extent practicable, utilize LIBRARY REFERENCES

onal Institute of Standards and
to perform research and analy-.

ated with consumer products American Digest System

), to develop test methods, to : Consumer Protection ¢=(3. - !’. g
1d to provide technical advice p Encyclopedias :

- functions of the Commission,

Administrative Law

Information disclosure, sece 16 CFRS§ 1101.2.

C.J.S. Trade-Marks, Trade-Names, and Unfair Competition 8§ 237, 238.

on reports to other agencies; .-

ther Federal agency or a State)
in activities relating to healgh

|
WESTLAW ELECTRONIC RESEARCH f ’
See WESTLAW guide following the Explanation pages of this volume. ;l

§ 2079. Transfers of functions [ ' !J ””

4 (a) Hazardous substances and poisons

""’ The functions of the Secretary of Health, Education, and Welfare '
. under the Federal Hazardous Substances Act [15US.CA. § 1261 et ;
. 5eq.] and the Poison Prevention Packaging Act of 1970 (15 US.CA. '

§ 1471 et seq.] are transferred to the Commission. The functions of i
i the Secretary of Health,

ed confidential is not includ
rovided under this subseéc

: U 3
iection a copy of suchrepo
Commission that the Id%h .
~ho treated an injured person
serson identified, be'i_rig':lu'de !

s

fey .
or ’3‘) ! .l‘ )

)..(.)_i b (FHER 8
tany suchreport, ;0 Ls,b) Flammable fabrics

vailable to any member
local agency or authori
‘ontained in a repdf
ubsection unless Wit{l
1s complied with the"
1is title. : ja'{a*?

tat. 1230; Pub.L’ 9
18, Title V, § 51_15_(c),;

: ;;,fl:ff 1
JTORY NOTES*

ll;l‘(_tousehold refrigerators .{ ’
] The ‘fUr.lctions of the Secretary of Commerce and the Federal Trade | .
Yasion under the Act of August 2. 195¢ [15USCA § 1211 =~ '
Y are transferred to the Commission.

839
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(d) Regulation by Commission of consumer products in accordance
with other provisions of law

A risk of injury which is associated with a consumer product and

which could be eliminated or reduced to a sufficient extent by action

under the Federal Hazardous Substances Act (15 U.S.CA. § 1261 ¢t

seq.], the Poison Prevention Packaging Act of 1970 [15 US.CA. P
§ 1471 et seq.], or the Flammable Fabrics Act [15US.CA. § 1191 et a
seq.] may be regulated under this chapter only if the Commission by t
rule finds that it is in the public interest to regulate such risk of f
injury under this chapter. Such a rule shall identify the risk of injury bf
proposed to be regulated under this chapter and shall be promulgat- pf
ed in accordance with section 553 of Title 5; except that the period h:
to be provided by the Commission pursuant to subsection (c) of such sh
section for the submission of data, views, and arguments respecting ge
the rule shall not exceed thirty days from the date of publication . Y

pursuant to subsection (b) of such section of a notice respecting the
rule. ‘

i opr
(e) Transfer of personnel, property, records, etc.; continued applica- § Pr
tion of orders, rules, etc. the
(1)(A) All personnel, property, records, obligations, and commit- §  €XC
ments, which are used primarily with respect to any function trans- . dey
ferred under the provisions of subsections (a), (b) and (¢) of this ° E par
section shall be transferred to the Commission, except those associat- 3 lhe.
ed with fire and flammability research in the National Institute of . act
Standards and Technology. The transfer of personnel pursuant t_b_ ch dep
this paragraph shall be without reduction in classification or com- .. fun,
pensation for one year after such transfer, except that the Chairman = . e
of the Commission shall have full authority to assign person_nc'} §. act
during such one-year period in order to efficiently carry out functions = ¥’ l.Jr'm
transferred to the Commission under this section. L o ]f“g‘
(B) Any commissioned officer of the Public Health Service'v{'_ﬁa-"' v :,r‘?le
upon the day before the effective date of this section, is serving:as, .-,
such officer primarily in the performance of functions transferred;by. " e (D)
this chapter to the Commission, may, if such officer so elects, acquire - F
competitive status and be transferred to a competitive position in;fhe..* po .
.. . . : v POW(
Commission subject to subparagraph (A) of this paragraph, undc[:!-l\l.d , pro
terms prescribed in paragraphs (3) through (8)(A) of section. 1_5‘(!7). gf "be ,:”
the Clean Air Amendments of 1970. o .anyto
(2) All orders, determinations, rules, regulations, permits,:’ Pub,
tracts, certificates, licenses, and privileges (A) which have: |6L'IMI_
issued, made, granted, or allowed to become effective in the €X 3 19

of functions which are transferred under this section by any d‘?l"mﬁ .
ment or agency, any functions of which are transferrcc? -.b¥'., iy
section, and (B) which are in effect at the time this section!
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ch in the National Institutqﬂ_
nsfer of personnel pursuant jto»
iction in classification_pr.'lr_c‘_(
wsfer, except that the Cha‘i.r;_m n’
authority to assign per§91_i‘;i1£ll,
‘o efficiently carry out functi

this section. :

wnce of functions transferret
if such officer so elects;
to a competitive position: it
A) of this paragraph, ;ungl,g,l};.:
~ough (8)(A) of _sect_i_op_;lS(b 0
RIS ia]
es, regulations, permi e
vileges (A) which havei.
ecome effective in‘the €X
ler this section by any, 6¢
thich are transferrcd
at the time this secti

- department or agency (or
..-functions of whijch are transferred i i
. reason of the enactment o i

litigation pending when this section takes effe
. time, on its own motion or
will give effect to the provisj

0y office or officer of su

(Pub.L_. 92-573, § 30, Oct. 27, 1972, 86 Sta
23?'!’1\49%{;“' 1976, 90 Stat. 504, 510; Pub.L, 100-418,
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effect, shall continue in effect accor
terminated, superseded, set aside,
any court of competent jurisdictio

ding to their terms until modified,
or repealed by the Commission, by
n, or by operation of law.

(3) The provisions of this section shal] not affect
pending at the time this section takes effect before any department or
agency, functions of which are transferred by thjs section; except
that such proceedings, to the extent that they relate to functions so
e the Commission, Orders shall

&S, appeals shall be taken therefrom, and
ursuant to such orders, as if

any proceedings

payments shall be made p
had not been enacted; and orders issued in
shall continue in effect unti] modified,
repealed by the Commission, by a court o
by operation of law.

this section
any such proceedings
terminated, superseded, or
fcompelentjurisdiction, or

(4) The provisions of this section shall not affec
prior to the date this section take

proceedings shall be had, appeals taken, and judgments rendered, in
the same manner and effect as if this section had not been enacted;
except that if before the date on which this sectjon takes effect, any
department or agency (or officer thereof in i

t suits commenced
s effect and in all such suits

No cause of
proceeding, by or against any
officer thereof ip his official capacity)

by this section, shall abate by
I Causes of actions, suits,
erted by or against the
appropriate and, in any
ct, the court may at any

that of any party, enter an order which
ons of this paragraph.

action, and no suit, action, or other

ission as may be

((Q “Function” defined

.'.‘|F°1‘_Purposes of thi

”a transfer of a]] functions under such la
ch agency or department,

t. 1231; Pub.L. 94-284, 8§ 3(p),

Title v, § 51 15(c), Aug.
» 102 Stat. 1433)
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Revision Notes and Legislative Reports
1972 Acts. Senate
and House

Conference Report

Adm. News, p. 4373,

and House Conference

Adm. News, p. 993,

and Adm. News, p. 1547,

References in Text

relerred to in subsecs,
Pub.L. 86-613, July 12,
372, as amended, which is

this title.
this Act to

set out under section 1261 of this title
and Tables.

The Poison Prevention Packaging Act
of 1970, referred to in subsecs. (a) and
(d). is Pub.L. 91-601, Dec. 30, 1970, 84
Stat. 1670, as amended, which is classi-
fied generally to chapter 39A (§ 1471 e
seq.) of this title. For complete classifi-
cation of this Act to the Code, see Short
Title note set out under section 1471 of
this title and Tables.

The Federal Food, Drug, and Cosmetic
Act, referred 1o in subsec, (a), is Act June
25, 1938, c. 675, 52 Star. 1040, as amend-
ed, which is classified generally 1o chap-
ter 9 (§ 301 et seq.) of Title 21, Food and
Drugs.  For complete classification of
this Act to the Code, see section 301 of
Title 21 and Tables.

The Flammable Fabrics
in subsecs. (b) and (d), is Act June 30,
1953, c. 164, 67 Star. 111, as amended,
which is classified generally to chapter 25
(§ 1191 et seq.) of this title. For com-
plete classification of this Act to the Code,
see Short Title note set out under section
1191 of this title and Tables,

The Federal Trade
ferred 10 in subsec.
1914, c. 311,

Act, referred 1o

Commission Act, re-
(b), is Act Sept. 26,
38 Siat. 717, as amended,

Children’s bicy

Report No. 92-835

No.
92-1593, see 1972 U.S. Code Cong. and

1976 Acts. Senate Report No. 94-25]

Report  No,
94-1022, see 1976 U.S. Code Cong. and

1988 Acts. House Conference Report
No. 100-376, see 1988 US. Code Cong.

The Federal Hazardous Substances Act,
(a) and (d), is
1960, 74 Stat.
classified gen-
erally to chapter 30 (§ 1261 et seq.) of
For complete classification of
the Code, see Short Title note

CROSS REFERENCES

cle helmet safety standards, see 15 USCA § 6004. o
842
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HISTORICAL AND STATUTORY NOTES

which is classified generally 1o subchap.
ter 1 (§ 41 et seq.) of chapter 2 of this
title.  For complete classification of this

Act to the Code, see section 38 of this title
and Tables.

The Act of August 2, 1956, referred 1o
in subsec. (c), is Act Aug. 2, 1956, ¢. 890
70 Stat. 953, as amended, which is classi'.
fied generally 1o chapter 26 (§ |21 et
seq.) of this title. For complete classifj.
cation of this Act to the Code, see Tables,

For the effective date of this section or,
alternatively, the time or date this section
takes effect, referred 10 in subsec,
(e)(1)(B), (2), (3), and (4), see section
34(2) of Pub.L. 92-573, set out as an

Effective Date note under section 2051 of
this title.

Paragraphs (3) through (8)(A) of sec- ] .‘
tion 15(b) of the Clean Aijr Amendments i :
of 1970, referred 1o in subsec, (e)(1)B),
are pars. (3) through (8)(A) of section
15(b) of Pub.L. 91-604, Dec. 31, 1970,84 -
Stat. 1710, which is set out as a note = S

~

under section 215 of Title 42, The Public
Health and Welfare. R
[
Amendments . L Se
1988 Amendments. Subsec. (eX1)(A). ",
Pub.L. 100-418 substituted “National Iy- - N
stitute of Standards and Technology” for- ' Constr
“National Bureau of Standards”. Corls Power
1976  Amendments. Subsec, 1a(n), Sume
Pub.L. 94-284, § 3(A. struck out “of the
Administrator of the Environmer_l};\_l‘.l"‘rg: l. Con
tection Agency and” before ‘of the Secres Rec
tary of Health, Education, and Welfarg!', ', o sy or
and substituted ‘'Federal Food, Drug;-and. *- PD

Cosmetic Act (21 U.S.C. 301 et seq.)" i
"Acts  amended by subsections; ¢(b)
through () of section 7 of the. Polgon:
Prevention Packaging Act of 19704

Subsec. (d). Pub.L. 94-284, §4 }g
serted requirement that the Corpl"l',ﬂs's(l ;
find by a rule, promu]galcd‘,f!}'ﬂl}F“{Q(
dance with section 553 of Title 5, tha L

within the public interest to regul
risk of injury under this chaptery?
could be eliminated or reduced

under the enumerated acts. ;o
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Note 2
ATUTORY NOTES

which is classified generally 1o Subchap.
er 1(§ 41 et seq.) of chapter 2 of this

LIBRARY REFERENCES

Administrative Law

Cigaretie lighters, see 16 CFR§ 12101 o seq.

. r complete classification of this [ Electrically operated toys, requirenjents, see 16 CFR § 1505 1 et seq.
\121:3.[0 5;2 Code,psee section 58 of this title ) Firework§ devnces, see 16 CFR § 15071 et seq,

d Tables. k Flammgbxhly standards—
;n §. Childrens sleepwear, see 16 CFR §§ 1615.1 et seq., 1616.1 ¢t seq.

The Act of August 2, 1956, referred 1 E Clothing textiles, sec 16 CFR§ 1610.] et seq.
n subsec. (c), is Act Aug. 2, 1956, ¢ 890, 3 Mattresses and marqress pads, see 16 CFR § 1632 I et seq
‘0 Stat. 953, as amended, which is classj. 4 Vinyl plastic film see 16 CFR§ 161].1 ¢ seq.
ied generally to chapter 26 § 1211 ¢ 3 Hazardous substances, see |6 CFR § 1500.] et seq
eq.) of this title. For complete classif;. . Insufficiency of investigations, inspections, and inquiries under other acts, see 14
ation of this Act to the Code, see Tables, 3 CFR § 1605.] ¢ seq.

. . . -4 Poison Preventign Packaging Act—
For the effective date of this section or, . -

lternatively, the time or date this section . - 3
kes effect, referred 1o in subseg, .
H(1)B), (2), (3), and (4), see sectigh
4(2) of Pub.L. 92-573, set ou as an |
ffective Date note under section 2051 of.
is title. eI -

Paragraphs (3) through (8)(A) of
on 15(b) of the Clean Air Amendmenis: -

{1970, referred to in subsec. (e)(l)(‘B:},
e pars. (3) through (8)(A) of section¥+

Packaging requirements, see |6 CFR § 1700.1 ¢ seq.

iy
Petition procedures and requirements, see 16 CFR § 1702.] ¢ seq.

Statements of policy, see 16 CFR § 1701.1 e seq.

Rattles, see 16 CFR§ 1510.1 ¢ seq.

i
H , 1631.61. .

A z . ‘ER gt Wool flokat; carpets and rugs, see |4 CFR §§ 1630.62, 1631.62. Ul “
o) (l)f] r(;‘bxl\‘/hlch 6i24's£eg.u.tz lz,xsl?azq"gig g Swimming pool slides, see 16 CFR § 1207.1 et seq. r ’ ”
tat. ) 5 . '

1der section 215 of Title 42, TI.’F'(}I’.
ealth and Welfare. E .

WESTLAW ELECTRONIC RESEARCH g

guide fo”owing the Explanation pages of this volume.
mendments

= gy
1988 Amendments. Subsec. (el(! A
ib.L. 100-418 substituted "Nglipn’a h
itute of Standards and Techn?l
{ational Bureau of Standards'’ i:!

NOTES OF DECISIONS
éonstruction with other laws would at least pe subject 1o requirement
Power of Commission to regulate con. of § 553(c) of Title 5 that a concise gener-
¢ Sumer products 2 al statement of purpose be incorporated
".'. —_——

in final rules. Forester v, Consumer
e .
Construction with other laws Product Safety Commission of u. s

: . . GADCI9N " 559 Fad 774 15
" Record being totally devoid of evidence U.S.App.D.C. 153
310 Support extensi to schools, of ba =-App.D.C. )
»(PUPPOIt extension, to sc , of ban
N iise of urea-formaldehyde foan insula- 2. Power of Commij
o, Consumer Product Safety Commis- consumer products
,.improperly proceeded under this Amendment to thi
ter, and Commission’s desire to that consumer produ
i complex and lengthy nature of rule-

1976 Amendments. Subgeqr
tb.L. 94-284, § 3(f), struck & '
Iministrator of the Environmental )P
:tion Agency and” before “of the.§ (_:FI“%
y of Health, Education, and ‘!Vel_f;q

d substituted “Federal Food, Drug; »
smetic Act (21 U.S.C. 301 et seq) 0
cts amended by .5“.1"59,‘?';‘,"’._96
ough () of section 7 of the,'v;
:vention Packaging Act ofl‘270) !

ssion to regulate

S section providing
Cts subject to regula-

tion under other actg may be regulated -
“941754. 53108 s V18 -proceeding that would be re. only if Commission by rule finds that j¢ is ,
subsec. (d). Pub.L."94- Commitaiie Ry 1.4 under Fedoral Hazardous Syp. in public interest tq regulate such risk of |
ted requirement that -!}}‘?69‘-- DECCINRNNY. 11iCes Act, section 1261 et seq. of this injury broadens, despite its negative lan-
1 by a rule, Prom‘."lgq.l-qn!"{. N '€ was not sufficient reason to proceed i
1ce with section 553 ijlllf- . i

8uage, jurisdiction of Commission under
i l'}_.t':r.‘ this chapter, Gulf South Insyla. i

O e e Wy .n V. us, Consumer Product Safety discretion to regulate products under thjs
¢ of injury under this¥l : 6 TCTRGRMRN <O 1, C 4 5 1983, 701 F.24 1137, i

Id be eliminated_'JF_,.red"IC T ¥NCQuiremen that rules
ler the enumeratedlac 4 'mUIgaled under this se,

subject to regulation exclusively under
Ction state risk Federal Hazardous Substances Act,

to reduce does  § 1261 et seq. of this tite. Forester v,

ENCES 8
22 15 USCA § 6004. it 4

.
caaad

261 et seq. of this title, U. S, ca

-A.D.C.1977, 559 F.2d 774, 187
ions issyed under latter U.S.App.D.C. 153.
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Note 2

Foreclosure of Commission from regu-  Forester v. Consumer Product Safe

lating children’s bicycles under this chap- Commission of U. S.. C.A.D.C.1977, 550 rh(

ter did not necessarily bar it from regu-  Fod 774, 182 U.S.App.D.C. 153, I'is.

lating adult bicycles under this chapter. mu

Coi

§ 2080. Limitations on jurisdiction of Consumer Product Safety (

Commission . ven

(a) Authority to regulate : tb;r
Sl

The Commission shall have no authority under this chapter tq the
regulate any risk of injury associated with a consumer product if the
such risk could be eliminated or reduced to a sufficient extent by

tatc
actions taken under the Occupational Safety and Health Act of 1970 ferai
(29 US.CA. § 651 et seq.]: the Atomic Energy Act of 1954 [42 eslir
U.S.C.A. § 2011 et seq.]; or the Clean Air Act [42 U.S.CA. § 7401 et resu.
seq.]. The Commission shall have no authority under this chapter to
regulate any risk of injury associated with electronic product radja- - (c
tion emitted from an electronic product (as such terms are defined by nate
sections 355(1) and (2) ' of the Public Health Service Act) if such risk = "} the e
of injury may be subjected to regulation under subpart 3 ' of part Fof . ¥ (D,
title IIT of the Public Health Service Act. ' Voo respe
(b) Certain notices of proposed rulemaking; duties of Chionic Haz-. -4 - (c) P.
ard Advisory Panel . | Eac
(1) The Commission may not issue— S _";'-' for th
(A) an advance notice of proposed rulemaking for a consumer ' § report
product safety rule, Y notice
(B) a notice of proposed rulemaking for a rule under sectioh " (Pub.L.
2076(e) of this title, or e § 1206
(C) an advance notice of proposed rulemaking for regulatjons: :. 1983, 9
under section 126 1(q)(1) of this title, n,: B 'See |
relating to a risk of cancer, birth defects, or gene mutations fro'r'n‘ﬂn
consumer product unless a Chronic Hazard Advisory Panel,~estab- . ‘Revision
lished under section 2077 of this title, has, in accordanqq‘l{‘wﬂlhg, <1972 4
paragraph (2), submitted a report to the Commission with respeett -“'2711159*‘;0
whether a substance contained in such product is a carci Adm. Ne,
mutagen, or teratogen. L

(2)(A) Before the Commission issues an advance noticc;,fiﬁ')j_!'.o'lf,'

posed rulemaking for— 2

(i) a consumer product safety rule, 3 e .

(ii) a rule under section 2076(e) of this title, or n"!." ? oy fte 198,

(iii) a regulation under section 1261(q)(1) of this tilllc;';‘i’}uj;:
relating to a risk of cancer, birth defects, or gene mulaUO"S‘fQ?
consumer product, the Commission shall request the Pancl 1913'0
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orester v. Consumer Product Safe
‘ommission of U. S., C.AD.C.1977, 559
.2d 774, 182 U.S.App.D.C. 153

ion of Consumer Product Safety

uthority under this chapter tq
:d with a consumer product if
duced to a sufficient extent by
' Safety and Health Act of 1970
omic Energy Act of 1954 [42
1V Air Act [42 US.CA. § 7401 et

authority under this chapter to- 4
with electronic product radia. ', .}

ct (as such terms are defined b

Health Service Act) if such'fisk:

1

n under subpart 3! of part F of+ %

L. -_"

Ly
aking for a rule under sectigh’
v

. AN ‘r’
sed rulemaking for regq_la;;ggg--

g 0o
1azard Advisory Pancl,:fcs{g
tle, has, in accord\g{}tﬂ:ﬁ: wi
e Commission Wi.th;}f&p _
ich product is a carcinogo

e,
of this title, or AR,
: f this titlejw <
261(g)(1) o y
ts, or gene mutationy '
Il request the Pa'nell_a.u‘)ﬂl v

. ifor the Panel’s determination. The Com
report of the Panel and incorp

_;{iotice of proposed rulemaking and fing] rule.

‘(Pub.L. 92-573, § 31, Oct. 27, 1972, 86 S

§ 1206(b), Aug. 13, 1981, 95 Stat. 717; p
- 1983, 96 Sta, 2064.)

" 1See References in Text note below.

1972 Acts. Senate Report No. 92-835
& 0
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the scientific data and other relevant info
isk to determine if any substance in the

mutagen, or a leratogen and to report
Commission.

(B) When the Commis
vene within 30 days after th
the Panel. The Pane] shall

product is a carcinogen,
its determination to the

teratogen, the Pane] sha]] include in its Teport an estimate, if such an

estimate is feasible, of the probable harm to human health that will
result from exposure to the substance,

nate when it has submitted i
the existence of the Panel.

(D) The Federal Advisory Committee A
TESpect to any Panel established under this s

(c) Panel report

ct shall not apply with
ection.

; Incorporation into advance notice and fi

nal rule
Each Panel’s report shall contain a com

plete statement of the basis
mission shall consjder the
orate such report into the advance

fat. 1232; Pub.L. 97-35, Tigle X1y,
ub.L. 97414, § 9G)(5), Jan, 4.

HISTORICAL AND STATUTORY NOTES

evision Noteg and Legislative Reports Pub.L. 91-595, Dec. 29, 1970, 84 Stat.

1590, as amended, which ijs classified
nd  House Conference Report No. principally to chapter 15 (§ 651 ot seq.)

see 1972 U.S. Code Cong. and  of Tj(le 29, Labor. For complete classifj-
-News, p. 4573, cation of this Act to the Code, see Short

1981 Acts. Senate Report No. 97-139  Title note set out under § 631 of Title 29
) House Conference Report No. and Tables.

The Atomic Energy Act of 1954, re.

ferred to in subsec. (b), is Act Aug. 30,
Acts. House Report No. 97-840, 1954, c. 1073, 68 Stat. 921, as amended,
2

1982 Us Code Cong. and Adm. which is classified generally to chapter 23
» p. 3577 (§ 2011 et seq.) of Title 42, The Public
Health and Welfare, For complete classi.

fication of this Act to the Code, see Short
Occupationa] Safety and Health Title set out under § 2011 of Title 42 and
970, referred to in subsec. (a), js Tables.

845
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The Clean Air Act, rcferred to in sub-
sec. (a), is act July 14, 1955, ¢, 360, 69
Stat. 322, as amended. which is classified

generally to chapter 85 (§ 7401 et seq.) of

Title 42. For complete classification of

this Act to the Code, see Short Title note

set out under § 7401 of Tite 42 and

Tables.

The Public Health Service Act, relerred

to in subsec. (a), is Act July 1, 1944, .

373, 58 Stat. 682, as amended. Subpart

3 of part F of title II] of the Public Health

Service Act, which was classified to sub-

part 3 (§ 263b et seq.) of part F of sub.-

chapter II of chapter 6A of Title 42, was
redesignated as subchapter C of chapter

V of Act June 25, 1938, c. 675, the Feder-

al Food, Drug, and Cosmetic Act, by

Pub.L. 101-629, § 19(a)(4), Nov. 28,

1990, 104 Stat. 4530, and was transferred
to part C (21 U.S.C. 360hh et seq.) of
subchapter V of chapter 9 of Title 2],
Food and Drugs. Section 355 of the Pub-
lic Health Service Act, which was classi-
fied 1o section 263c of Title 42, was re-
numbered as section 531 of Act June 25,
1938, «c. 675, by Pub.L. 101-629,
§ 19(a)(3), (4), 104 Stat. 4530, and trans-
ferred to section 360hh of Title 21. For
complete classification of the Public
Health Service Act to the Code, see Short
Title note set out under section 20[ of
Title 42 and Tables.

The Federal Advisory Committee Act,
referred to in subsec. (b)(2)(D), is Pub.L.
92-463, Oct. 6, 1972, 86 Stat. 770, as
amended, which is set out in the Appen-
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lix to Title 5, Government Organization . i L
and Employees. construction of research, development, and testing facilities) and for
\mendments the purpose of carrying out the functions, powers, and duties trans-
1983  Amendments. Subsec. (b)(1), ferred to the Commission under section 2079 of this title, not to
Pub.L. 97-414 struck out introductory d
ext "an advance notice of proposed ryle. exceed—

naking for” after “issue”, inserted in
iubpar. (A) “an advance notice of pro.
yosed rulemaking for’ before "“a consum-
:r’” and in subpar. (B) “a notice of pro-
sosed rulemaking for” before "a rule”,
ind substituted in subpar. (C) “an ad.

(1) $42,000,000 for fiscal year 1991, and
(2) $45,000,000 for fiscal year 1992,

For payment of accumulated and accrued leave under section 5551

; of Title 5 severance pay under section 5595 under such title, and any
7ance notice of proposed rulemaking for elated 4 \ e : h 1d :
“egulations” for ""a regulation”. . other expense related to a reduction in force in the Commission,

1981 Amendments. Pub.L. 97-35 des. there are authorized to be appropriated such sums as may be
gnated existing provisions as subsec, (a) necessary.
ind added subsecs. (b} and (c). .
iffective Dates (b)(1) There are authorized to be

appropriated such sums as may

1981 Acts. Amendment by Pub[, 1 be necessary for the planning and construction of research, develop-

'7-35 applicable with respect to regula. -1 ment and testing facilities described in section 2076(h) of this title;
ions under this chapter and Chapter§ 25 <. . h .. hall b de £ h bl .

ind 30 of this title for which notices 3 except that no appropriation shall be made for any such p anning or

rroposed rulemaking are issued after, construction involving an expenditure in excess of $100,000 if such

jug, 14, 1981, see § 1215 of Pyl planning or construction has not been approved by resolutions

'7-35, set out as a note under sectiop ... 4

1052 of this tile. L adopted in substantially the same form by the Committee on Energy
‘lanufacture or Sale of Firearms or Fire., and Commerce of the House of Representatives, and by the Commit-
arms Ammunition Cx ARY

tee on Commerce, Science, and Transportation of the Senate. For
- the purpose of securing consideration of such approval the Commis-

. sion shall transmit to Congress a prospectus of the proposed facility
including (but not limited to)—

Pub.L. 94-284, § 3(e), May 11, 19
0 Stat. 504, provided that: “The:‘(":
umer Product Safety Commission sh
nake no ruling or order that restricts, !].ie”!
nanufacture or sale of firearms, ﬁrﬁgm\__
.mmunition, or components of firear
:mmunition, including black powder‘-_q
‘unpowder for firearms.” .'){;35..‘;.‘_.'35

IR TR Y
‘ERENCES N

& (A) a brief description of the facility to be planned or con-
* I, -structed;

: ,3“ (B) the location of the facility, and an estimate of the maxi-

mum cost of the facility;

(C) a statement of those agencies, private and public, which
will use such facility, together with the contribution to be made
~+ by each such agency toward the cost of such facility; and

,L (D) a statement of justification of the need for such facility.
nzene of the Nineties, 25 Ariz gty . .(2) The estimated maximum cost of any facility approved under
g lj’us subsection as set forth in the prospectus may be increased by the
- dmount equal to the percentage increase, if any, as determined by the
i /OMmission, in construction costs, from the date of the transmittal of

Y aICh prospectus to Congress, but in no event shall the increase
“E'}}Prized by this paragraph exceed 10 per centum of such estimated

riations S "8Ximum cost. '

ypropriated for the‘;""’gx‘%%l

apter (other than tb.?,,rP.h

_ b_;,(C) No funds appropriated under subsection (a) of this section may
ch authorize the -plql}f_l, ¢

i used to pay any claim described in section 2053(i) of this title
tether pursuant to a judgment of a court or under any award,
847
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compromise, or settlement of such claim made under section 2672 of
Title 28, or under any other provision of law.

(Pub.L. 92-573, § 32, Oct. 27, 1972, 86 Stat. 1233: Pub.L. 94-284, 88
2(b), May 11, 1976, 90 Stat. 503, 505, Pub.L. 95-631. § 1, Nov. 10, 1978, 93

Stat. 3742; Pub.L. 97-35 Title XII, § 1214, Aug. 13, 1981, 95 Stat. 724,
Pub.L. 101-608, Title I, § 117, Nov. 16, 1990, 104 Siat. 3121; PubL.
103437, § 5(c)(1), Nov. 2, 1994, 108 Stat. 4582.)
C
HISTORICAL AND STATUTORY NOTES n
Revision Notes and Legislative Reports which specified maximum appropriations S
1972 Acts. Senate Report No. 92-835 authorized for fiscal year ending June 30 E
and House Conference Report No. ' :

92-1593, see 1972 U.S. Code

Cong. and
Adm. News, p. 4573.

1976 Acts. Senale Report No. 94-25]
and House Conference Report  No.
94-1022, see 1976 U.S. Code Cong. and
Adm. News, p. 993.

1978 Acts. House Report No. 95-1 164,
see 1978 US. Code Cong. and Adm.
News, p. 9434,

1981 Acts. Senate Report No. 97-139
and House Conference Report No.
97-208, see 1981 U.S. Code Cong. and
Adm. News, p. 396.

1990 Acts. Senate Report No. 101-37,
House Conference Report No. 101-914,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
4407,

1994 Acts. House Report No. 103-779,
sec 1994 US. Code Cong. and Adm.
News, p. 3639.

Amendments

1994 Amendments. Subsec.
Pub.L. 103-437 in introductory provi-
sions substituted “Committee on Energy
and Commerce of the House of Represen-
tatives, and by the Committee on Com.-
merce, Science, and Transportation of
the Senate” for ‘‘Committee on Interstate
and Foreign Commerce of the House of
Representatives, and by the Committee
on Commerce of the Senate”, which re.
quired no change in text. See Change of
Name note set out under this section.

1990 Amendments. Subsec. (a).
Pub.L. 101-608 added pars. (1) and (2)
and struck out former pars. (1) to (9)

(b)(1).

WESTLAW ELECTRONIC RESEARCH
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1976, 1o [iscal year ending Sept. 30, 1983,

1981 Amendments. Subsec. (a). o
Pub.L. 97-35, added pars. (8) and (9) auj W
provision following par. (9) relating 10 1%
payment of accumulated or accrued ch
leave, severance pay, and any other ex.
penses related to a reduction in force'in Ce
the Commission. ) su

1978 Amendments. Subsec. (a)(5) 1o { de
(7). Pub.L. 95-631 added pars. (5) to (7). d g

1976 Amendments. Subsec. I(a’): 60
PubL.  94-284,  §2,  substituted 4 co
“$51,000,000 for the fiscal year ending | X
June 30, 1976, $14,000,000 for the peried . f Sur
beginning July 1, 1976, and ending Sep. thi:

tember 30, 1976, $60,000,000 for the fig# " §.
cal year ending September 30, | 977!and " (
$68,000,000 for the fiscal year ending
September 30, 1978 for '$55,000,000
for the fiscal year ending June 30, 1973,
$59.000,000 for the fiscal year ending
June 30, 1974, and $64,000,000 for the
fiscal year ending June 30, 1975, .;

Subsec. (c). PubL. 94-284, §5(b),
added subsec. (c). a

Effective Dates A £ S
1981 Acts. Amendment by, PubLi
97-35 effective Aug. 13, 1981, see § l_ZIPS,
of Pub.L. 97-35, set out as a note \u}ngc -
section 2052 of this title. m‘fy{{-fi_'i_ff
Change of Name 019 JREORaR.
Committee on Energy anc_{ Con npgmé
of House of Representatives ‘cha
Committee on Commerce ofHous

6, One Hundred Fourth Congress .
1995.
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1 claim made under section 2672 of
‘ion of law.

Pub.L. 95-63], § I, Nov. 10, 1978, 97
§ 1214, Aug. 13, 1981, 95 Stat, 724;
2. 16, 1990, 104 Stat 3121; Pub.L.
Stat. 4582))

STATUTORY NOTES

which specified maximum appropriatigng
authorized for fiscal year ending Jype 30,
1976, (0 fiscal year ending Sept. 30, 1983,

1981

provision following
payment
leave, severance Pay, and any othg;::]c‘,if(
penses related to a reduction in fo:rc.e in’
the Commission. YR

Y
1978 Amendments, Subsec, (a)_('S%m
(7). Pub.L. 95-631 added pars. (5) to!(7)s

1976
Pub.L.

par. (9) relaling to

Amendments. Sul')'sec‘:)Jq
94-284,

June 30, 1976, 314, peric
beginning July 1, 1976, and e ”_gnSe
tember 30, 1976, $60,000,000 for ‘the!
:al year ending September ’30,1]9.1:1
568,000,000 for the fiscal year end
September 30, 1978” for’“"$55,0‘0_9‘,
or the fiscal year ending June 30419
'59,000,000 for the fiscal year!
une 30, 1974, and $64,'000,00'(? fo bt
iscal year ending June 30,"1975 {12 i

Subsec. (c). Pub.L. 94—28?‘)
dded subsec. (c).

ffective Dates d . :1-'-'33 ‘{d _
1981  Acts. Amendment 9y .
7-35 effective Aug. 13, lQBl,‘EeL §.121
"Pub.L. 97-35, set out 3-5,;?;,??;“!'
cti his title! ™~ ¢
ction 2052 of this 3 i o9 fif
1ange of Name . . . isupy el
Committee on Energy_&‘!ichi‘[gg i
House of Represenggslx::_f. g‘h n 'r'ﬂ
'mmittee on Commerce? of " Houlo}

S e e“,
IC RESEARCH ),

tion pages of this‘volun_1b

' ' .I
Amendments, Subsec, .- ﬂfj',‘i
Pub.L. 97-35, added pars. (8) and (9) and

of accumulated o accrued -. |

such technical, nonsubstantive

Pproduced or distributed for s
“have a flame spread rating of ( ¢

"'General Services Administrat
tion, HH-I-5]15¢C.
et
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(1) Subject to the provisions of baragraph (2), on ang after the Jast
period beginning on July 1],

HH-I-515C (as such specifj

shall be deemed 1o be an interim consumer pro

which shall have g the authority ang effect of other consumer
product safety standard pPromulgated by the Commission under this
chapter. During the 45-day period beginning on July 11, 1978 the
Commission May make, and shaj publish in the Federal Register,

hanges in such requirements as i
requirements syijtable for promul-
fety standard. At the end to' the
IIst sentence of this baragraph, the
egister such interim con-
tered by the Commission under

{—'(2) The interim consumer prodyct safety standard established jn
".Paragraph (1) shall provid

ov1
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(b) Scope of judicial review

Judicial review of the interim consumer product safety standard
established in subsection (a) of this section, as such standard is in
effect on and after the last day of the 60-day period specified in such
subsection, shall be limited solely to the issue of whether any changes
made by the Commission under paragraph (1) are technical, nonsub.
stantive changes. For purposes of such review, any change made by
the Commission under paragraph (1) which requires that any test g
determine the flame spread rating of cellulose insulation shall jp.
clude a correction for variations in test results caused by €equipment

used in the test shall be considered a technical, nonsubstantive
change.

(c) Enforcement; violations; promulgation of final standard; proce.
dures applicable to promulgation; revision of interim stap.
dard; procedures applicable to revision

(1)(A) Any interim consumer product safety standard established

enforced in the same manner as any
andard until such time as thefe is in
safety standard promulgated by the
paragraph (B), or until such time a4
under section 2058(e) of this title. A
er product safety standard shal] be
consumer product safety standard
n under section 2058 of this title,

ines that the interim consumer prod-

equately protect the public from the
ociated with flammable or corrosivé
cellulose insulation, it shall promulgate a final consumer product

safety standard to protect against such risk. Such final standard

shall be promulgated pursuant to section 553 of Title 5, except that
the Commission shall give interested

oral presentation of data, views, or
opportunity to make written submissi

other consumer product safety st
effect a final consumer product
Commission, as provided in sub
it is revoked by the Commission
violation of the interim consum
deemed to be a violation of a
promulgated by the Commissio

(B) If the Commission determ
uct safety standard does not ad
unreasonable risk of injury ass

W !

(d) of this title shall apply to any proceedin

2060 of this title, the court shall not require any demonstrationlthﬂ_‘t
each particular finding made by the Commission under sectlof. ¥
2058(c) of this title is supported by substantial evidence. The,court .
shall affirm the action of the Commission unless the court detcrm'ln_eﬁ_._'-

that such action is not supported by substantial evidence,on!
record taken as a whole.
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COMMERCE AND TRADE (k. 47 C
extensions under clause (i) if each committee referred to in clause ' de
(iii) disapproves by committec resolution any such further extensions th
before the end of the 15-day period following notice of such initia]
extension made by the Commission in accordance with clause (iii).

o o gl
(E) The Commission shall give interested persons an Opportunity ms:
to comment upon any proposed amend

ment to the interim consumer sh:

product safety standard during the 30-day period followin

g any plit
publication by the Commission under subparagraph (C). onc
(F) No later than 90 days after the end of the period specified jp 50
subparagraph (E), the Commission shall promulgate the amendment Cor

to the interim consumer product safety standard unless the Commijs.

sion determines, after consultation with the Secretary of Energy, ®
that—

(i) such amendment is not necessary for the protection of ! (1
consumers from the unreasonable risk of injury associated with ] perst
flammable or corrosive cellulose insulation: or i g frTsCLtllI

(if) implementation of such amendment will create an undye prog)
burden upon persons who are subject to the interim consumer pend
product safety standard. - | The ¢

(G) The provisions of section 2060 of this title shall not appl); to 4 Comr
any judicial review of any amendment to the interim product safety § tion
standard promulgated under this paragraph. NP @)
(d) Reporting requirements of other Federal departments, agencies, ‘. the re

etc. of violations ' g g, if the

Any Federal department, agency, or instrumentality, or any Feder- f . }Lartyx
al independent regulatory agency, which obtains information which ;:; . the cer
reasonably indicates that cellulose insulation is being manufactured "} T (3) 1
or distributed in violation of this chapter shall immediately inform.”. & - necess:
the Commission of such information. FRE

, (® Aut

(e) Reporting requirements of Commission to Congressional com;: Ther

mittees; contents, time of submission, etc. LT " years I]i

(1) The Commission, no later than 45 days after July 11, 1978; - . Carry 01;
shall submit a report to the Committee on Commerce, ScienC_(}_r_:ﬁ"‘d ' (Pub..

Transportation of the Senate and to the Committee on Energy an = 386 .ar;dg
Commerce of the House of Representatives which shall con"tal,n. _'.,S' )

detailed statement of the manner in which the Commission intcn_d}?} -y, Clno

carry out the enforcement of this section. '““_k :

(2)(A) The Commission, no later than 6 months aﬁert‘fg’f:f@l'lg Reviston

upon which the report required in paragraph (1) is due (and no lit N, 972 Aqy
than the end of each 6-month period thereafter), shall-subml H

report to each committee referred to in paragraph (1) which,sha
852 '
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‘h committec referred to in clause describe the enforcement activities of the Commission with respect to
olution any such further extensions this section during the most recent 6-month period.
od following UOUCC.Of such lm_t_‘_al (B) The first report which the Commission submj
on in accordance with clause (iif), i

interested persons an opportunity
nendment to the interim consumer
the 30-day period following any
der subparagraph (C). )

i ified i 50 manufacturers who were not included in t
the end of the period specified in _‘ Commission for inclusion in the first report.
1 shall promulgate the amendmen’t O ]
afety standard unless the Commis.
n with the Secretary of Energy, -. ﬂ
k

(f) Compliance with certification requirements; implementation;
PR

waiver; rules and regulations

. (1) The Commission shall have the authority to require that any
t necessary for the PFOFCCUOH_B{.. person required to comply with the certification requirements of
able risk of injury associated with: -

i ; T
se insulation: or -
3

. o B
amendment will create an undu

2 subject to the interim corg's?_'lrr;f
ol i

wigly.
J60 of this title shall not aR‘;’)}yv.t;
nent to the interim produ(__:t“.éz}'e i
aragraph. L

erformance of any test or testing |
ification through the use of an inde- L

which obtains informatgpn_,‘\g}!ic&
insulation is being manufacturet

s (® Authorization of appropriations

mmission to Congress,lqu,l‘izcom " , for each of the fisca]

mission, etc. R ! » such sums
. C8Iry out the provisions of this section.

ittee on Commerce, Scien |

to the Committee on:Ener

(a), July 11, 1978, 92 Stat.
sentatives which shall co tain i

+ 8 5(e)(2), Nov. 2, 1994, 108 Sear 4582) L

HISTORICAL AND STATUTORY NOTES

),

‘?l‘g;'oh Notes and Legislative Reports 1978 Acts. House Report No. 95-111¢ Lo ;
;--2 Acts. Senate Report No. 92-835 and House Conference Report No

-:5 Ouse  Conference Report No.

95-1322, see 1978 U.S. Code Cong. and
3, see 1977 U.S. Code Cong, and
News, 4373 4 Adm. News, p. 1044,

853




15 §2082

sce 1994 U.S. Code Cong. and Adm.
News, p. 3639,

Amendments

1994 Amendments. Subsecs.
(c)(2UD)(iii), (e)1). Pub.L. 103-437 sub-
stituted "“Committee on Energy and Com-
merce” for “Committec on Interstate and
Foreign Commerce”, which required no
change in text. See Change of Name
note set out under this section.

Change of Name

Committee on Energy and Commerce
of House of Representatives changed 10
Committee on Commerce of House of
Representatives by House Resolution No.
6, One Hundred Fourth Congress, Jan. 4,
1995.

Congressional Statement of Findings and
Purpose

Section 2 of Pub.L. 95-319 provided

that:

“(a) The Congress finds that—

Administrative Law
Cellulose insulation, see |
Commission participation
ities, see 16 CFR § |
American Digest System
Consumer Protection &=11.

031.1 et seq.

§

(a) Transmission to Congress

The Commission shall transmi
the Clerk of the House of Re
product safety rule
2058 of this title.

effect if—
854

1994 Acts. House Report No. 103-779,

LIBRARY REFERENCES

6 CFR 88 1209.1 et seq.,
and employee involveme

2083. Congressional veto of consumer product safety

t to the Secretary of the Senatt_i Q{l_g.’-
presentatives a copy of any consumer
promulgated by the Commission under scc;l:

(b) Disapproval by concurrent resolution

Any rule specified in subsection (a) of this section shall,

v Y
B Bl Y R Dl N
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(1) existing Federal, State, and |o.
cal laws and regulations are insuffj.
cient 1o protect the consumer from
improperly manufactured cellulose jp.
sulation;

“(2) an unreasonably
ol cellulose insulation is
uted that does not meet
ty standards;

large qQuantity
being distrib.
minimum safe.

“(3) an urgent need exists for the
expedited setting of interim mandato
Federal standards for the manufacture
of cellulose insulation: and

“(4) such standards are rea
necessary to eliminate or red
unreasonable risk of injury to ¢
ers from flammable or corrosiv
lose insulation.

“(b) It is the purpose of the Congress
in this Act [enacting this section, amend-
ing section 2068 of this title, and €nacting
provisions set out as notes under sections
2051 and 3082 of this title] to provide an
interim mandatory salety standard for
cellulose insulation manufactured for yse
as a consumer product.” o

sonably
uce an
onsum-
e celly-

aong
1404.1 et seq. '

i)
nt in voluntary standards actiy-
Iv Il

Yy
Encyclopedias ':
C.J.S. Trade-Marks, Trade-Names, and Unfair Competition § 237, o
WESTLAW ELECTRONIC RESEARCH o
See WESTLAW guide following the Explanation pages of this volume. g \I;'(') L
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rules,;‘;‘gv.; ‘
AV

o Lamity

o
taY

. the

Ch.

C
a

(c) P

Con
of dis
expres

3y strued

(d) Ce
3 For
(

(

an
exc
of ti

(Pub.L, ¢
1981, 95

S =

< 'Revision N




Ch. 47 PRODUCT SAFETY 15 § 2083

COMMERCE AND TRADE Ch. 47

“(1) existing Federal, State, and lo-

: nd lo Congress which occur after the date of the promulgation of sych
cal laws and regulations are msuff;. ;
cient 1o protect the consumer from rule, both Houses of the Congress adopt a concurrent resolution,
improperly manufactured cellulose jn. the matter after the resolving clause of which is as follows (with
sulation; bly | _ the blank spaces appropriately filled).: “That the Congress disap-
of éezl)lu?gseu?r:sfsls:t?sn )ils ﬁ;‘i‘gﬁgq&’ﬁ?ﬁ{ﬁ broves the consumer product safety rule which Was promulgated
uted that does not meet minimum safe. by the Consumer Product Safety Commission with respect to
ly standards; . ‘and which was transmitted to the Congress on — and

“(3) an urgent need exists for the disapproves the rule for the following reasons: ' or
expedited setting of interim mandalory o i ]
Federal standards for the manufactyre (2) within the 60 calendar days of continuous session of the
of cellulose insulation: and Congress which occur after the date of the Promulgation of sych
'(4);“CTOSE;‘£?S; o ;233‘;2322 . rule, one House of the Congress adopts such concurrent resoly.-
CCSS . . . .
Esreasor?,able risk of injury to congym: tion and transmits such resolution to the other House and sych

ers from flammable or corrosive cel]y.

lose insulation.

“(b) It is the purpose of the Congress
in this Act [enacting this section, amend.: -
ing section 2068 of this title, and enacting '
provisions set out as notes under sections .-
2051 and 3082 of this title] to provide*a; .

. . . N
calendar days of continuous sessjon of the Congress which occur

FERENCES © I

. 1
;> {(d) Continuous session of Congress

Al

L1 et seq., 1404.1 et seq.

TRy . ion_ -
involvement in voluntary standgrds‘a‘ctlv-‘.‘. ‘ For purposes of this Section f

(1) continuity of session s broken only by an adjournment of

* the Congress sine die: and ) J
(2) the days on which either House js not in session because of

an adjournment of more than 3 days to a day certain are l I

excluded in the Computation of the periods of continuous sessjon L

of the Congress specified in subsectjop (b) of this section. I '!

'™

Infair Competition § 237. -'T-"‘%f

INIC RESEARCH a ’ﬁa_ﬁ”«‘?‘_;. hiﬁ H

L

& (Pub. 1, 92-573, § 36, as added Pub.L. 97-35, Title X1, § 1207(a), Aug. 13,
9l§1, 95 Stat. 71 )

:nation pages of this VOIU"}e;U_C;.?U){

msumer product safety_ b e .' HISTORICAL AND STATUTORY NOTES

‘Revision Notes and Legislative Reports under this chapter and regulations under ! |
- 1972 Acts Senate Report No. 92-835 chapters 25 and 30 of this tj]e promul- . ;’
House Conference Report  No, gated after Aug. 13, 1981, see § 1215 of N
~1593, see 197) U.S. Code Cong. and  pyb | 97-35, set out as 3 note under ,
7D News, p. 4573 § 2052 of this title. i ‘ P
Acts. Senate Report No. 97-139
Transfer of Functions

;{Oslésee lg(gc;nl;j‘rgncg dRe(l:Jort N%‘ Any reference in any provision of Jaw [
571;, 'ews, p. 39%. 2. ~0de Cong. an €nacted before Jan, 4, 1995, to a function, ‘

© duty, or authority of the Clerk of the
Hectlve Dates H

98 Acts. Section applicable with re. ring, with respect to that function, duty,
1o fonsumer prodyct safety rules of authority, to the officer of the House of

s
the Secretary ‘of the_.Seq
atives a copy of any .cons
the Commission under;

tion i
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Representatives exercising that function,
duty, or authority, as det¢rmined by the
Committee on House Oversight of the gress.
House of Representatives, see section 2(1)

of Pub.L. 104-14, g out

LIBRARY REFERENCES

Administrative Law

Commission participation and employee involvement in volun

tary standards actjy,.
ities, see 16 CFR§ 1031.1 et seq.

American Digest System
Consumer Protection &= | [
Encyclopedias
C.J.S. Trade~Marks, Trade-Names, and Unfair Competition § 237,
WESTLAW ELECTRONIC RESEARCH

See WESTLAW guide following the Explanation pages of this volume,

§ 2084. Information reporting

(a) Notification of settlements or Jjudgments R

If a particular model of a consumer product is the subject of at
least 3 civil actions that have been filed in Federal or State court for
death or grievous bodily injury which in each of the 24-month

result in either a fina]’
urt judgment in faydy

each such civil action within 30 d
court judgment in the third of such
after any subsequent settlement of
od, any other such action,

ays after the final settlement or
civil actions, and, within 30 days
judgment in that 24-month peri-

(b) Calculation of 24-month periods

The 24-month periods referred o j

are the 24-month period commencing on January 1, 199], é’r;a‘--‘
subsequent 24-month periods beginni

(c) Information required to be reported
(1) The information required b 100

reported to the Commission, with respect to each civil a_CUQH_‘id‘-’,;‘-.

scribed in subsection (a) of this section, shall include and in add.'”°f‘\‘ '

to any voluntary information provided under paragraph (2) fh‘au"'b'
limited to the following:. e

'(M' 14
n 'toqpo,

y subsection (a) of this sectiol

(A) The name and address of the manufacturer.
856
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as 4 note pre.
ceding scction 21 of Title 2, The Con.

oduct shall, in accor- .
ort to the Commission - ;

n subsection (a) of this section ..

(2

(1) 1
of tt
any

A m;
this
tion

prod

(3)
settle
subse
" amou

(d) R
The
sectior
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of Pub.L. 104-14, set out as a note pre-
ceding scction 2! of Title 2, The Con-
gress.

ZFERENCES

¢ involvement in voluntary standards activ.

Unfair Competition § 237.

{ONIC RESEARCH

lanation pages of this volume. S

1dgments

! in fayis
rer or a court judgment in favd
of such product shall, in accors.

A

ning on January 1 of the faz,lfnx- !
the beginning of _thg@;_,)_‘r’%\élqo

i

rted 53

ubsection (a) of this sgg;fi!,(:)hf 0

respect to each civil :a‘,.q_,‘q 3 1""1-

on, shall include ar}:ccl"ln‘_gdd! ‘

ed under paragrap'h‘(z),\',Sh I _
o

:he manufacturer. ,.-v*...‘nw_ |
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(B) The model and model
sumer product subject to the civil action.

(C) A statement as to whether the civil action alleged death or
grievous bodily injury, and in the case of an allegation of griev-
ous bodily injury, a statement of the category of such injury.

(D) A statement as to whether the cjvi action resulted in a
final settlement or a judgment in favor of the plaintiff.

(E) in! the case of a judgment in favor of the plaintiff, the
name of the civi] action, the number assigned the civil action,
and the court in which the civil action was filed.

(2) A manufacturer furnj

number or designation of the con-

tion it submits reasonably supports the conclusion that its consumer A
product caused a death or grievous bodily injury,

(1) an unreasonable risk of injury,

(2) a defect in the consumer product which w
such action,

. b .
. (3) asubstantial product hazard, ’
(4) an imminent hazard, or

(5) any other admission of
any common law.

as the subject of

l

liability under any statute or under i
{e) Definitions : |

“For purposes of this section:

T (1) A grievous bodily injury

‘icategories of injury: mutilation,

f disﬁgurement, loss of important bodily functions, debilitating

yrinterna] disorder, severe burn, severe electric shock, and injuries
w. likely o require extended hospitalization

“

w1, (2) For purposes of this section,?
“Consumer product is one that is distin

857

includes any of the following
amputation, dismemberment,

a particular model of 3 '
ctive in functional design,
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construction, warnings or instructions related to safety, function,
user population, or other characteristics which could affect the
product’s safety related performance.

(Pub.L. 92-573, § 37, as added Pub L. 101-608, Title [, § 112 (b), Nov. 16,

1990, 104 Stat. 3115.)

! So in original. Probably should be capitalized.

% So in original.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1972 Acts. Senate Report No. 92-835
and House Conference Report No.
92-1593. see 1972 U.S. Code Cong. and
Adm. News, p. 4573.

1990 Acts. Senate Report No. 101-37,
House Conference Report No. 101-914,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
4407.

Congressional Reports

Section 112(f) of Pub.L. 101-608, pro-
vided that:

“(1) The Consumer Product Safety
Commission shall report to the Congress
on the extent to which reports made 1o
the Commission under section 37 of the
Consumer Product Safety Act [15
U.S.C.A. § 2084} have assisted the Com-
mission in carrying out its responsibilities
under such Act [15 U.S.C.A. § 2051 et
seq.]. The report—

“(A) shall provide aggregate data
and not the details and contents of indi-
vidual reports filed with the Commis-
sion pursuant to such section 37,

“(B) shall not disclose the brand

names of products included in reports
under such section 15(b) or 37 [15

LIBRARY REFERENCES !

Administrative Law

Procedures for filing reports, see 16 CFR§ 1116.1 et seq.
Substantial product hazard reports, see 16 CFR § 1115.1 et seq.

WESTLAW ELECTRONIC RESEARCH [
See WESTLAW guide following the Explanation pages of this volume.

US.C.A. § 2064(b) or 2084] or the
number of reports under such sections
for particular models or classes of
products, and

“(€C) shall include—

“(i) a comparison of the number
of reports received under such sec-
tion 37 and the number of reports
received under section 15(b) of such
Act, e

“(ii) a comparison of the number
of reports filed with the Commissigiy
before the date of the enactment of
this Act [Nov. 16, 1990] and after -
such date, and i

“(iii) the total number of settle,-‘)‘
ments and court judgments reported,
under such section 37 and the total
number of rulemakings and enforce:
ment actions undertaken in response
to such reports, Tt

“(iv) recommendations of _ the

oAl

(T e

Commission for additional improves. . ¥

ments in reporting under the Con
sumer Product Safety Act.

“(2) The first report under paragraph'- ™, A

(1) shall be due February 1, 1992, and the i
second such report shall be due April 4
1993." e

- “:':A
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Foreword

The CPSC Office of Compliance $taff prepared this Recall Handbook to assist your
company to understand your obligations and responsibilities under the Consumer Product Safety
Act. It applies to you if you manufacture, import, distribute, or retail consumer products.

No company likes to recall one of its products, but when a safety problem makes a
product recall necessary to prevent injuries and save lives, it is to everyone’s benefit to move
quickly and effectively.

Our staff is constantly striving to improve both the timeliness of recalls and the
effectiveness of the recall programs negotiated with companies. Our Fast Track Product Recall
Program is helping both of these efforts and is highlighted in this revised edition of the Recall
Handbook.

The Fast Track program is designed for companies willing and able to move quickly with
a voluntary recall of their product. The program, described in detail in Section IV, eliminates
some of the procedural steps in the traditional recall process, including the staff preliminary
determination that the product contains a defect that presents a substantial product hazard.

Many companies have used the program since CPSC introduced it in August 1995. Now
about half of our recalls are done under this streamlined system. In 1998 the CPSC Fast Track
Product Recall program was one of three federal winners of the prestigious Innovations in
American Government Award. This award is funded by the Ford Foundation and administered
by the John F. Kennedy School of Government at Harvard University in partnership with the
Council for Excellence in Government.

We welcome your comments on the Fast Track program or any other information in this
handbook. .

Marc J. Schoem
Director
Recalls and Compliance Division



RECALL HANDBOOK

Background

L

II

1L

..<'2

Reporting Requirements
A. Section 15 Reports

1. What and Where to Report
2. When to Report
3. Confidentiality of Reports

B. Section 37 Reports

1. What to Report
2. When and Where to Report
3. Confidentiality of Reports

C. Section 102

1. What to Report
2. When and Where to Report
3. Confidentiality of Reports

Identifying a Defect

CPSC Evaluation of Section 15 Reports
Class A Hazards

Class B Hazards

Class C Hazards

Fast Track Product Recall Program
Putting Together a Corrective Action Plan
A. Preparing for a Product Recall

. B. Elements of a Recall

Communicating Recall Information

A. News Releases

B. Video News Releases
C. Posters

D. Other Forms of Notice
E. Toll-Free Numbers

10
12

13
13 -

15



VIL

VIIL

Developing a Company Policy and Plan to Identify 18
Defective Products and to Undertake a Product Recall

A. Designating a Recall Coordinator
B. Role of the Recall Coordinator

'Records Maintenance 20

A. Records of complaints, warranty returns, insurance claims, lawsuits
B. Production Records

C. Distribution Records

D. Quality Control Records

E. Product Registration Cards

Conclusion 20



RECALL HANDBOOK'
Béckground
The U.S. Consumer Product Séfety
Commission (CPSC) is an independent

regulatory agency responsible for protecting
the public from unreasonable risks of injury
and death associated with consumer products.
Established by Congress in the Consumer
Product Safety Act (CPSA), 15 U.S.C. §§
2051-2084, the CPSC has jurisdiction over
approximately 15,000 different types of
products used in and around the home, in
schools, and in recreation (“consumer
products”).?

This handbook is for companies that
manufacture, import, distribute, retail, or
otherwise sell consumer products. It has
three purposes: 1) to familiarize companies
with their reporting requirements under
sections 15(b) and 37 of the CPSA, 15 U.S.C.
§ 2064(b) and § 2084, and Section 102 of the
Child Safety Protection Act, Pub. L. 103-267,
108 Stat. 722, 6/16/94; 2) to help companies
learn how to recognize potentially hazardous

IThis handbook does not replace the Commission’s
statutes or interpretative regulations set out in 16 C.F.R.
Parts 1115, 1116 and 1117. If there is any discrepancy,
the statutes and regulations supersede this handbook.
For more information about reporting requirements, see
the Commission's Statement of Enforcement Policy, 51
Fed. Reg. 23,410 (1986). This material is available on
the CPSC web site at: http//www.cpsc.gov.

*The Commission does not have general jurisdiction
over foods, drugs, cosmetics, medical devices, firearms
and ammunition, boats, motor vehicles, aircraft, or
tobacco. Specific questions about the Commission’s
Jjurisdiction over particular products should be directed
to the Office of the General Counsel.

consumer products at an early stage; and 3) to
assist firms that discover they have
manufactured or distributed such products
develop and implement "corrective action
plans" that address the hazards. The term
"corrective action plan" (CAP) generally
includes any type of remedial action taken by
a firm. A CAP could, for example, provide
for the return of a product to the manufacturer
or retailer for a cash refund or a replacement
product; for the repair of a product; and/or for
public notice of the hazard. A CAP may
include multiple measures that are necessary
to protect consumers. The Commission staff
refers to corrective actions as "recalls”
because the public and media more readily
recognize and respond to that description.’

This handbook is not an all-inclusive
reference source of information describing
how to recall products. The goal of a
corrective action plan should be to retrieve as
many hazardous products from the
distribution chain and from consumers as is
possible in the most practical, cost-effective
manner. Reaching this goal often requires
creative planning. Companies developing
specific corrective action plans to address
unsafe or potentially unsafe products typically
work closely with the Commission staff to
take advantage of the staff's expertise in
designing and carrying out such plans. This
results in greater protection for consumers
against injury or death. '

I. Reporting Requirements
A. Section 15 Reports

Section 15(b) of the Consumer Product Safety

3 This handbook uses the term “recall” to describe any
repair, replacement or refund program.

-5 -



Act establishes reporting requirements for
manufacturers, importers, distributors and
retailers of consumer products. Each must
notify the Commission immediately if it
obtains information which reasonably
supports the conclusion that a product
distributed in commerce (1) fails to meet a
consumer product safety standard or banning
regulation, (2) contains a defect which could
create a substantial product hazard to
consumers, (3) creates an unreasonable risk of
serious injury or death, or (4) fails to comply
with a voluntary standard upon which the
Commission has relied under the CPSA.
Companies that distribute products that violate
regulations issued under the other laws that
the Commission administers -- the Flammable
Fabrics Act, 15 US.C. § 1193-1204; the
Federal Hazardous Substances Act, 15 U.S.C.
§ 1261-1278; the Poison Prevention
Packaging Act, 15 U.S.C. § 1471-1476; and
the Refrigerator Safety Act; 15 U.S.C. §1211-
1214 -- must also report, if the violations may
also constitute product defects that could
create a substantial risk of injury to the public
or may create an unreasonable risk of serious
injury or death. The Commission has issued
an interpretive regulation, 16 C.F.R. Part
1115, that further explains a reporting
company's obligations.

In enacting section 15(b), Congress intended
to encourage the widespread reporting of
potential product hazards. In addition to
assisting the Commission to discover
substantial product hazards, reporting would
identify risks of injury that the Commission
could address through voluntary or mandatory
standards, or information and education.

“As of October 1998, there were two such standards
— the voluntary standards for chain saws and for

unvented gas space heaters.

Although CPSC uses sources other than
company reports to identify = potentially
hazardous products, reporting by companies
under section 15 can provide the most timely
and effective source of information about
such products. This is because firms often
Jearn of potential product safety problems at
an early stage. For this reason, companies
involved in the manufacture, importation,
distribution, or sale of consumer products
should develop a system for maintaining and
reviewing information about their products
that might suggest a product defect or
unreasonable risk of serious injury or death.
Such information includes consumer
complaints, warranty returns, insurance
claims or payments, product liability lawsuits,
reports of production problems, product
testing or other critical analyses of products,
and the like.

Reporting a product to the Commission under
section 15 does not automatically mean that
the Commission will conclude that the
product creates a substantial product hazard or
that corrective action is necessary. The CPSC
staff works with the reporting firm to
determine if corrective action is appropriate.

Many of the reports received require no
corrective action because the staff concludes
that the reported product defect does not
create a substantial product hazard.

1. What and Where to Report
A company should file its report with the

Division of Recalls and Compliance. The
report may be filed by. mail, telephone

-(301-504-0608, ext. 15), or electronically

through the CPSC web site (www.cpsc.gov)
or fax (301-504-0359). A company should
assign the responsibility of reporting to

someone with knowledge of the product and

of the reporting requirements of section 15.

6 -



He or she should have the authority to report
to CPSC or to quickly raise the reporting
issue to someone who does. .

Reporting firms should be prepared to provide
the information described below. However,
no company should delay a report because
some of this information is not yet available.
The following information should be
transmitted:

e Description of the product.

e Name and address of the company, and
whether it is a manufacturer, distributor,
importer or retailer.

e Nature and extent of the possible product
defect or unreasonable risk of serious
injury or death.

e Nature and extent of injury or possible
injury associated with the product.

e Name, address and telephone number of
the person informing the Commission.

e If available, the other information
specified in Section 1115.13(d) of the
Commission's regulations interpreting the
reporting requirements.

e A timetable for providing information not
immediately available.

Retailers and distributors may satisfy their
reporting obligations in the manner described
above. Alternatively, a retailer or distributor
may send a letter to the manufacturer or
importer of a product describing the risk of
“injury or death or the defect associated with
the product or its failure to comply with an
applicable regulation and forward a copy of
that letter to the Division of Recalls and
Compliance. A distributor or retailer receiving
" .product hazard information from a
manufacturer or importer or other source must
report to CPSC unless the firm knows the
Commission has been adequately informed of
the defect, failure to comply, or risk.

2. When To Report

Section 15 requires firms to report
"immediately." This means that a firm should
notify the Commission within 24 hours of
obtaining information described in section A
(“Section 15 Reports”) above. 16 CF.R. §
1115.12 provides guidelines for determining
whether a product defect exists, whether a
product creates an unreasonable risk of
serious injury or death, and whether a report is
necessary or appropriate.  Section II of this
handbook does the same.

A company must report to the Commission
within 24 hours of obtaining reportable
information. The Commission encourages
companies to report potential substantial
product hazards even while their own
investigations are continuing. However, if a
company is uncertain whether information is
reportable, the firm may spend a reasonable
time investigating the matter. That
investigation should not exceed ten working
days unless the firm can demonstrate that a
longer time is reasonable in the
circumstances. Absent such circumstances,
the Commission will presume that, at the end
of ten working days, the firm has received and
considered all information which would have
been available to it had a reasonable,
expeditious, and diligent investigation been
undertaken.

The Commission considers a company to
have obtained knowledge of product safety
related information when that information is
received by an employee or official of the
firm who may reasonably be expected to be
capable of appreciating the significance of
that information. Once that occurs, under
ordinary circumstances, five working days is
the maximum reasonable time for that



information to reach the chief executive
officer or the official assigned responsibility
for complying with the reporting
requirements.

The Commission evaluates whether or when a
firm should have reported. This evaluation
will be based, in part, on what the company
actually knew about the hazard posed by the
product or on what a reasonable person,
acting under the circumstances, should have
known about the hazard while exercising
due care. Thus, a firm is deemed to know
what it would have known had it exercised due
care in analyzing reports of injury or consumer
complaints, or in evaluating warranty retums,
reports of experts, in-house engineering
analyses, or other information. :

3. Confidentiality of Reports

The Commission often receives requests for
information reported under section 15(b).

Section 6(b)(5) of the CPSA, 15 US.C. §
2055(b)(5), prohibits the release of such
information unless a remedial action plan has
been accepted in writing, a complaint has been
issued or the reporting firm consents to the
release. In addition, a firm claiming that
information it has submitted is trade secret or
confidential commercial or financial
information must mark the information as
“confidential" in accordance with section
6(a)(3) of the CPSA, 15 U.S.C. § 2055(a)(3).
That should be done when the information is
submitted to the Commission. The firm will
receive an additional opportunity to claim
confidentiality when it receives subsequent
notice from the Commission’s Freedom of
Information Office that the information may be
disclosed to the public in response to a request.
If section 6(b)(5) does not apply, the CPSC
staff will not treat information as exempt from
disclosure to the public under section 6(a) of

the CPSA, 15 US.C. § 2055(a), and the
Freedom of Information Act, absent a specific
claim for confidential treatment.

B. Section 37 Reports

Section 37 of the CPSA requires manufacturers
of consumer products to report information
about settled or adjudicated lawsuits.’
Manufacturers must report if:

e A particular model of the product is the
subject of at least three civil actions filed in
federal or state court;

e Each suit alleges the involvement of that
particular model in death or grievous
bodily injury -  mutilation or
disfigurement, dismemberment or
amputation, the loss of important bodily
functions or debilitating internal disorder,
injuries likely to require extended
hospitalization, severe burns, severe
electric shock, or other injuries of similar
severity; and

e During one of the following two-year
periods specified in the law, each of the
three actions results in either a final
settlement involving the manufacturer or in
a court judgment in favor of the plaintiff:

January 1, 1991 — December 31, 1992
January 1, 1993 — December 31, 1994
January 1, 1995 — December 31, 1996
January 1, 1997 — December 31, 1998
January 1, 1999 — December 31, 2000

(subsequent periods follow this pattern); and

*The Commission has issued a rule interpreting the
requirements of section 37 at 16 C.F.R. Part 1116. The
Commission recommends that manufacturers
considering whether they have section 37 reporting
obligations refer to that rule, particularly in determining
whether products involved in different lawsuits are the
same model.



e The manufacturer is involved in the
defense of or has notice of each action
prior to the entry of the final order, and is
involved in discharging any obligation
owed to the plaintiff as a result of the
settlement or judgment.

1. What to Report
A report under section 37 must contain:
of the

e The name and address
manufacturer of the product.

e The model and model number or
designation of the product.

e A statement as to whether the civil
action alleged death or grievous bodily
injury, and in the case of the latter, the
nature of the injury. For reporting
purposes, the plaintiff’s allegations as
to the nature of the injury are sufficient

to require a report, even if the
manufacturer disagrees with the
allegations.

e A statement as to whether the case
resulted in a final settlement or a
judgment. However, a manufacturer
need not provide the amount of a
settlement.

e In the case of a judgment in favor of
the plaintiff, the name and case number
of the case, and the court in which it
was filed.

A manufacturer may also provide additional
information, if it chooses. Such information
might include a statement as to whether the
manufacturer intends to appeal an adverse
judgment, a specific denial that the information
it submits reasonably supports the conclusion

that its product caused death or grievous bodily
injury, and an explanation why the
manufacturer has not previously reported the
risk associated with the product under section
15. '

2. When and Where to Report

A manufacturer must report within 30 days
after a judgment or final settlement in the last
of three lawsuits. The same is true of any
additional lawsuits involving the same model
that are settled or adjudicated in favor of the

-plaintiff during the same two-year period.

Companies must file Section 37 reports in
writing to the Director, Recalls and
Compliance Division, Office of Compliance,
U.S. Consumer Product Safety Commission,
Washington, D.C. 20207.

3. Confidentiality of Reports

Unlike section 15(b) reports, the Commission
may not disclose to the general public
information reported under section 37 in any
circumstances. By law, reporting under
section 37 is not an admission of the existence -
of an unreasonable risk of injury, a defect, a
substantial product hazard, an imminent
hazard, or any other liability under any statute
or common law.

C. Section 102

Section 102 of the Child Safety Protection Act
requires that companies report certain choking
incidents to the Commission.® Each
manufacturer, distributor, retailer, and importer
of a marble, a ball with a diameter of 1.75" or
less ("small ball"), or latex balloon, or a toy or

*Firms should refer to 16 C.F.R. Part 1117 for more
detailed information about this reporting requirement.
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game that contains such a marble, ball,
balloon, or other small part must report
information that reasonably supports. the
conclusion:

1) that a child (regardless of age) choked
on such a marble, small ball, balloon, or
small part; and

2) that, as a result of the incident, the child
died, suffered serious injury, ceased
breathing for any length of time, or was
treated by a medical professional.

1. What to Report

The report should include the name and
address of the child who choked and the person
who notified the firm of the incident, a detailed
identification of the product, a description of
the incident and any resulting injuries or
medical treatment, information about any
changes made to the product involved or its
labeling or warnings to address the risk of
choking, and the details of any public notice or
other corrective action planned. Firms should
refer to 16 C.F.R. Part 1117 for more detailed
information about this reporting requirement.

2. When and Where to Report

Section 102 reports must be filed within 24
hours of obtaining the information.

A company may file a Section 102 report with
the Division of Recalls and Compliance by
mail, telephone (301-504-0608, ext. 15), or
fax (301-504-0359). Telephone reports must
be followed with a written confirmation.

3. Confidentiality of Reports

Section 102 reports receive the same
confidentiality treatment as information

submitted under section 15 of the CPSA.

I1. Identifying a Defect

The Commission’s reporting requirements
provide information that assists the
Commission in evaluating whether some form
of remedial action is appropriate. However, in
the absence of a regulation that addresses a
specific risk of injury, the product in question
must contain a defect that creates a substantial
risk of injury to the public to warrant such
remedial action. The handbook next discusses
the considerations that go intdo determining
whether a product defect exists and, if so,
whether the risk presented by that defect is
substantial.

A defect could be the result of a manufacturing
or production error; or it could result from the
design of, or the materials used in, the product.
A defect could also occur in a product's
contents, construction, finish, packaging,
warnings, and/or instructions. (See 16 C.F.R.
§ 1115.4)

Not all products that present a risk of injury are
defective. A kitchen knife is one such example.
The blade ‘has to be sharp to allow the
consumer to cut or slice food. The knife's
cutting ability is not a product defect, even
though some consumers may cut themselves
while using the knife.

In determining whether a risk of injury
associated with a product. could make the
product defective, the Commission considers
the following:

1. What is the utility of the product? What is
it supposed to do?

" 2. What is the nature of the injury that the
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product might cause?

3. What is the need for the product?

4. What is the population exposed to the
product and the risk of injury?

5. What is the Commission's experience with
the product?

6. Finally, what other information sheds
light on the product and patterns of
consumer use?

If the information available to a company does
not reasonably support the conclusion that a
defect exists, the firm need not report to the
Commission under the defect reporting
provision of Section 15(b)(2). However, since
a product may be defective even when it is
designed, manufactured, and marketed exactly
as intended, a company in doubt as to whether
a defect exists should still report.
Additionally, a firm must report if it has
information indicating the product creates an
unreasonable risk of serious injury or death.
See 15 U.S.C. 2064(b)(3) and 16 CF.R. §
1115.6.

If the information obtained by a company
supports a conclusion that a product has a
defect, the company must then consider
whether the defect may be serious enough that
it could create a substantial product hazard.

Generally, a product could create a substantial
hazard when consumers are exposed to a
significant number of units or if the possible
injury is serious or is likely to occur.

However, because a company ordinarily does
not know the extent of public exposure or the
likelihood or severity of potential injury when
a product defect first comes to its attention, the
company should report to the Commission

even if it in doubt as to whether a substantial
product hazard exists.

Section 15 lists criteria for determining when a
product creates a substantial product hazard.
Any one of the following factors could indicate

the existence of a substantial product hazard:

e Pattern of defect. The defect may stem
from the design, composition, content,
construction, finish, or packaging of a
product, or from wamings and/or
instructions accompanying the product.
The conditions under which the defect
manifests itself must also be considered in
determining whether the pattern creates a

substantial product hazard.
e Number of  defective products
distributed in commerce. A single

defective product could be the basis for a
substantial product hazard determination if
an injury is likely or could be serious. By
contrast, defective products posing no risk
of serious injury and having little chance of
causing even minor injury ordinarily would
not be considered to present a substantial
product hazard.

e Severity of risk. A risk is considered
severe if the injury that might occur is
serious, and/or if the injury is likely to
occur. :

e Likelihood of injury. The likelihood is
determined by considering the number of
injuries that have occurred, or that could
occur, the intended or reasonably
foreseeable use or misuse of the product,
and the population group (such as children,
the elderly, or the disabled) exposed to the
product.

A substantial product hazard also exists when a
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product does not comply with an applicable
consumer product safety rule, and the failure to
- comply creates a substantial risk of injury to
consumers.

I11. CPSC Evaluation of Section 15 Reports

When a company reports to the Commission,
the staff of the Division of Recalls and
Compliance undertakes the same product
hazard analysis as that requested of firms.
First, the staff considers whether the product
contains a defect. If the staff believes there is a
defect, it then assesses the substantiality of the
risk presented to the public, using the criteria
listed in section 15 (that is, pattern of defect,
number of defective products distributed in
commerce, severity of the risk, likelihood of
injury and other appropriate data). In
determining preliminarily whether the product
in question creates a substantial product
hazard,” the staff applies hazard priority
standards to classify the severity of the
problem.

The hazard priority system allows the
Commission staff to rank defective products
uniformly. For example, a Class A hazard
rating is reserved for product defects that
present a strong likelihood of death or grievous
injury or illness to the consumer. Should the

staff make a preliminary determination that a

product creates a substantial product hazard,
the hazard priority system also provides a
guide for selecting the level and intensity of
corrective action.

7 The decision is preliminary because only the
Commissioners, after a hearing, can make a formal
determination that a product is defective and creates a

substantial product hazard.

Class A Hazard

Exists when a risk of death or
grievous injury or illness is
likely or very likely, or serious
injury or illness is very likely.

Class A hazards warrant the highest level of
attention. They call for a company to take
immediate, comprehensive, and imaginative
corrective action measures to identify and
notify consumers, retailers and distributors
having the defective product and to remedy the
defect through repair or replacement of the
product, refunds, or other measures.

Class B Hazard

Exists when a risk of death or
grievous injury or illness is not
likely to occur, but is possible,
or when serious injury or illness
is likely, or moderate injury or
illness is very likely.

Class C Hazard

Exists when a risk of serious
injury or illness is not likely,
but is possible, or when
moderate injury or illness is not
necessarily likely, but is
possible.

Regardless of whether a product defect is
classified as a Class A, B or C priority hazard,
the common element is that each of these
defects creates a substantial product hazard
that requires corrective action to reduce that
risk of injury.

The priority given to a specific product defect
provides a guideline for determining how best
to communicate with owners and users of the
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defective product and to get them to respond
appropriately. While some companies have
exemplary track records in communigating
with consumers independently, it is still to a
company's advantage to work with the
Commission staff, using both the company's
and the Commission's skills and resources to
conduct an effective product recall.

IV. Fast Track Product Recall Program

A firm that files a Section 15(b) report may
wish to use of an alternative procedure that the
Commission has established to expedite
recalls.® The program is called the "Fast Track
Product Recall Program.” If a company
reports a potential product defect and, within
20 working days of the filing of the report,
implements with CPSC a consumer-level
voluntary recall that is satisfactory to the staff,
the staff will not make a preliminary
determination that the product contains a
defect which creates a substantial product
hazard.

This program allows the staff and company to
work together-on a corrective action plan
almost immediately, rather than spending the
time and other resources necessary to
investigate the reported defect further to
determine whether it rises to the level of a
substantial product hazard.

To participate in this program, companies
must: '

e Provide all of the information required for
a full report (16 C.F.R. § 1115.13(d)).

e Request to participate in the program.

®This program is described in more detail in the
Federal Register of July 24, 1997, 62 Fed. Reg. 39,827-
39,828,

e Submit a proposed corrective action plan
with sufficient time for the Commission
staff to analyze any proposed repair,
replacement or refund offer and to evaluate
all notice  material  before  the
implementation (announcement) of the
CAP which is to occur within 20 working
days of the report.

V. Putting Together a Corrective Action
Plan

A. Preparing For A Product Recall

It is unlikely that any two recall programs will
ever be identical. Therefore, companies should
be prepared to address issues that invariably
arise. For instance: :

e What is the defect that causes the product
hazard?

e What caused the product defect to occur in
the first place?

e Where are the unsafe products? How many
are there?

e Did the product fail to comply with
government safety regulations? How?

e Was the government or the appropriate
regulatory body informed about the defect
or lack of compliance?

e Has the company discontinued production
and shipments of these products to
distributors?

e Has the company notified retailers to stop
selling the product and asked them to help
identify consumers who own the product?

Has the company started reviewing
existing databases to identify potential
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product owners, e.g., product registration
and customer service records?

o Has a press release been prepared
announcing the recall? What other forms
of public notice are needed?

e Has a toll-free telephone service been set
up that will be able to handle the number of
calls expected after the recall is
announced?

e What is the company's estimate of the cost
of the product recall campaign?

e Is the company prepared to deploy
manpower and/or fund an effort to provide
replacement parts for defective products or
to exchange them for new products that do
not have the problem?

e Has a plan been developed to ship
replacement parts or new units ' to
distributors participating in the product
recall, or otherwise repair units in their
inventory?

o Is the company prepared to monitor the
product recall and provide timely reports to
the Commission on the progress of the
recall?

e How is the company upgrading its quality
control or risk analysis procedures to
prevent a similar product recall in the
future?

This list addresses administrative and
operational functions of a company involved in
a product recall. Even if a product recall is
merely potential, a company should be
prepared to respond to the questions listed
above. '

B. Elements of a Recall

A company that undertakes a recall should
develop a comprehensive plan that reaches
throughout the entire distribution chain to
consumers who have the product. The
company must design each communication to
motivate people to respond to the recall and
take the action requested by the company.

Once the staff and a company agree on a
remedy to correct a product defect, the staff
works with the company to put together an
effective plan for public notification and
implementation of the recall. The information
that should be included in a corrective action
plan (CAP) is set forth at 16 CFR. §
1115.20(a). A plan must include the
company's agreement that the Commission
may publicize the terms of the plan to the
extent necessary to inform the public of the
nature of the alleged substantial product hazard
and the actions being undertaken to correct that
hazard. '

The objectives of a recall are:

1. To locate all defective products as
quickly as possible;
2. To remove defective products from the

distribution chain and from the
_ possession of consumers; and

3. To communicate accurate and
understandable information in a timely
manner to the public about the product
defect, the hazard, and the corrective
action. Companies should design all
informational material to motivate
retailers and media to get the word out
and consumers to act on the recall.
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In determining what forms of notice to use, the
paramount consideration should be the level of
hazard that the recalled product presents.
Class A hazards warrant the highest level of
company and Commission attention. Other
considerations include where and how the
product was marketed, its user population, the
estimated useful life of the product, and how
the product is most likely to be maintained and
repaired.

A company conducting a recall must take
particular care to coordinate the notice portion
of the recall so that all participating parties,
including retailers, have sufficient advance
notice so that they can carry out the actions
agreed upon. Notice also needs to be balanced
-- the purpose of some elements, such as news

releases, press conferences, and video news

releases -- is to get the media to publicize
information about the recall widely. Other
elements, such as advertisements and posters,
assure that the information is available to the
public throughout the course of the recall and
attempts to reach consumers who did not hear
the original announcement.

V1. Communicating Recall Information

The Commission encourages companies to be
creative in developing ways to reach owners of
recalled products and motivate them to
respond. The following are examples of types
of notice that may be appropriate. This list is
meant as a guide only, and is by no means
all-inclusive. As new or innovative methods of
notice and means of communication become
available, such as use of the Internet, the staff
encourages their use.

e A joint news release from CPSC and the |
company;

e Targeted distribution of the news release;
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A dedicated toll-free number and/or fax
number for consumers to call fo respond to
the recall notice;

Information on company world wide web
sites;

A video news release to complement the
written news release;

A national news conference and/or
television or radio announcements;

Direct notice to consumers known to have
the product -- identified through
registration cards, sales records, catalog
orders, or other means;

Notices to distributors, dealers, sales

representatives, retailers, service personnel,
installers, and other persons who may have
handled or been involved with the product;

Purchase of mailing lists of populations
likely to use the product;

Paid notices via television and/or radio;
Paid notices in national newspapers and/or
magazines to reach targeted users of the

product;

Paid notices through local or regional
media;

Incentives such as money, gifts, premiums,
or coupons to encourage consumers to
return the product;

Point-of-purchase posters;

Notices in product catalogs, newsletters,
and other marketing materials;



e Posters for display at locations where users
are likely to visit, such as stores, medical
" clinics, pediatricians' offices, day care
centers, repair shops, equipment rental
locations, etc.;

e Notices to repair/parts shops;
e Service bulletins;

o Notices included with product replacement
parts/accessories.

¢ Notices to day care centers.
e Notices to thrift stores.

The Compliance staff must review and agree
upon each communication that a company
intends to use in a product recall before
publication or dissemination. It is, therefore,
imperative that companies give the staff
advance drafts of all notices or other
communications to media, customers, and
consumers.

Following are some specific suggestions for
communicating recall information:

A. News Releases

Unless a company can identify all purchasers
of a product being recalled and notify them
directly, the Commission typically issues a
news release jointly with the firm. The
Compliance staff develops the wording of the
release with the recalling company and in
conjunction with the Commission's Office of
Information and Public Affairs. The agreed-
upon language for the news release provides
the foundation for preparing other notice
documents. The Commission discourages
unilateral releases
because they create confusion among the

issued by companies

media and public, particularly if CPSC is also
issuing a release on the same subject.

The Office of Information and Public Affairs
sends the news releases to national wire
services, major metropolitan daily newspapers,
television and radio networks, and periodicals
on the agency's news contact mailing list.
News releases from the Commission receive
wide media attention and generate a good
response rate from consumers.

Each recall news release should use the word
"recall" in the heading and should begin, "In
cooperation with the U.S. Consumer Product

Safety Commission (CPSC)...."

Recall news releases must include the
following;:

e The name and location of the recalling firm
e The name of the product

e The number of products involved

e A description of the hazard

e The number of deaths, injuries, and

incidents involving the product

e Detailed description of the product,
including model numbers, colors, sizes,
and labeling

e A line drawing or photograph of the
product

e Major retailers and where and when the
product was sold and retail cost

e Complete instructions for consumers on
how to participate in the recall

CPSC posts recall news releases on its Internet
web site and requests companies to provide

color photographs of recalled products for the
web site.

B. Video News Releases

A video news release (VNR) is a taped version
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of the written news release that describes the
recall in audio-visual terms. Distributed via
satellite to television stations nationwide, it is
an effective method to enhance a recall
announcement. A VNR increases the chances
that television news media will air information
about a recall because it effectively provides
news of the recall to television news producers
in the form that they need.

Commission staff works with firms to produce
VNRs announcing recalls. Like news releases,
VNRs need to communicate basic information
clearly and concisely. VNRs should
incorporate the same information as the news
release, as well as video images of the product.
They often also include brief statements of
company officials and/or the Chairman of the
Commission. When writing a VNR script,
remember that, if this information is to reach
consumers, television networks or local
stations must pick it up -- which means that the
script must be written for television producers.

A brief guide describing how to produce a
VNR is available from the Office of
Compliance upon request.

C. Posters

Posters are an effective means of providing
continuing notice of recalls to consumers at
points of purchase or other locations that they
visit. Guidelines for posters and counter cards:

e Keep them BRIEF and eye-catching; in
general, a poster requires far fewer words
than a news release.

e Describe the hazard and tell consumers
what to do.

Use color to make the poster stand out.
Use a print font, size, and color that
provides a strong contrast to the
background color of the poster.

o Include the terms "safety” and "recall” in
the heading. ' )

e Use a good quality line drawing or
photograph of the product with call outs
identifying product information, such as
model numbers and date codes.

o The firm’s toll-free telephone number
should be in large size type at the bottom
of the poster.

e The poster should include “Post until [date
at least 120 days from recall
announcement].”

o Consider tear-off sheets with each poster
with information on the recall for
consumers to take home.

A company that chooses to produce posters
announcing a recall should contact the firms or
individuals that the company wants to display
the posters before the recall is announced. The
company should explain the reason for the
recall and the contribution to public safety that
the posters provide. The company should also:

e Advise retailers or other firms to place
the posters in several conspicuous
locations in their stores or offices
where customers will see them, e.g., the
area where the product was originally
displayed for sale, store entrances,
waiting rooms in pediatric clinics,
service counters at repair shops.

e Provide sufficient numbers of posters
for retailers or others to display them in
more than one place in each store or
location, and provide a contact for
ordering additional posters.

CPSC recommends that posters be 11 x 17
inches, but in no case smaller than 8.5 x 11
inches. These two sizes are easiest to mail in
bulk quantities. Larger sizes may be
appropriate for repair and service shops. Also,
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many retailers, particularly large chains, have
specific requirements for posters, including
size and some product identification
information. To avoid delays and having to
reprint, 2 company producing a recall poster
should take care to contact retailers in advance
1o see if they have any such requirements:

D. Other Forms of Notice

Like news releases and posters, letters,
advertisements, bulletins, newsletters, and
other communications about a recall need to
provide sufficient information and motivation
for the reader or listener to identify the product
and to take the action you are requesting. They
should be written in language targeted to the
intended audience.

e Letters or other communications should be
specific and concise.

e The words "Important Safety Notice" or
"Safety Recall" should appear at the top of
each notice and cover letter and should also
be on the lower left comer of any mailing
envelope.

e Notices to retailers and distributors should
explain the reason for the recall, including
the hazard, and contain all the instructions
needed to tell them how to handle their
product inventory, as well as instructions
for displaying posters or notices, providing
information to consumers, and disposing of
returned products.

e All letters and other notices to consumers
should explain clearly the reason for the
recall, including injury or potential injury
information, and provide complete
instructions.

E. Toll-Free Numbers

A company conducting a recall should provide |
a toll-free (800/888/877) telephone number for
consumers to respond to the recall
announcement. Generally, this number should
be dedicated only to the recall. Historically,
the Commission staff has found that most
company systems for handling consumer
relations or for ordering products, repairs, or
accessories are unable to respond effectively to
callers about  recall announcements,
particularly during the first few weeks after the
initial announcement.

When establishing a telephone system to
handle a recall, be over-generous in estimating
consumer response, especially during the first
several days/weeks. It is easier to cut back than
it is to add more capacity once a recall is
announced, and consumers who are unable to
get through may not keep trying.

Whether you use an automated system or live
operators to answer the calls, prepare scripts
and instructions for responding to questions.
Operators or taped messages should begin by
identifying the firm and product and explaining
the reason for the recall. Most consumers who
hear about a recall by radio, television, or word
of mouth will not remember all the information
they initially heard. Again, at its beginning,
the message should reinforce the need for
listeners to act, particularly if the message is
lengthy. CPSC Compliance staff needs to,
review all scripts before the recall is
announced. All automated systems should
provide a number for consumers to contact the
firm for special problems, e.g., problems
completing repairs or installing parts.

VII. Developing a Company Policy and
Plan to Identify Defective Products
and To Undertake a Product Recall

Companies whose products come under the
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jurisdiction of the CPSC should consider
developing an organizational policy and plan
of action if a product recall or similar action
becomes necessary, whether it involves the
CPSC or another government agency. This
policy and any related plans should focus on
the early detection of product safety problems
and prompt response.

A. Designating A Recall Coordinator

Designating a company official or employee to
serve as a "recall coordinator” is a significant
step that a firm can take to meet its product
safety and defect reporting responsibilities.
Ideally, this coordinator has full authority to
take the steps necessary (including reporting to
the Commission) to initiate and implement all
recalls, with the approval and support of the
firm's chief executive officer.

The recall coordinator should have the
following qualifications and duties:

e Knowledge of the statutory authority and
recall procedures of the Consumer Product
Safety Commission;

e Ability and authority to function as the
central coordinator within the company for
receiving and processing all information
regarding the safety of the firm’s products.
Such information includes, e.g., quality
control records, engineering analyses, test
results, consumer complaints, warranty
returns or claims, lawsuits, and insurance
claims.

e Responsibility for keeping the company's
chief executive officer informed about
reporting requirements and all safety
problems or potential problems that could
lead to product recalls;

e Responsibility for making decisions about
initiating product recalls;

e Authority to involve  appropriate
departments and offices of the firm in
implementing a product recall;

¢ Responsibility for serving as the company's
primary liaison person with CPSC.

B. Role Of The Recall Coordinator

At the outset, the recall coordinator should
fully review the company's product line to
determine how each product will perform and
fail under conditions of proper use and
reasonably foreseeable misuse or abuse.
Through research and analysis, product safety
engineers can identify the safety features that
could be incorporated into products that
present safety risks to reduce their potential for
future injury.

The company should institute a product
identification system if one is not now in use.
Model designations and date-of-manufacture
codes should be used on all products, whether
they carry the company's name or are privately
labeled for other firms. If a product recall is
necessary, this practice allows the company to
identify easily all affected products without
undertaking a costly recall of the entire
production. Similarly, once a specific product
has been recalled and corrected, a new model
number or other means of identification used
on new corrected products allows distributors,
retailers, and consumers to distinguish
products subject to recall from the new items.
Until a production change can be made to
incorporate a new model number or date code,
some companies have used sticker labels .to
differentiate products that have been checked
and corrected from recalled products.
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VIII. Records Maintenance

The goal of any product recall is to retrieve,
repair, or replace those products already in
consumers’ hands as well as those in the
distribution chain.  Maintaining accurate
records about the design, production,
distribution, and marketing of each product for
the duration of its expected life is essential for
a company to conduct an effective, economical
product recall.  Generally, the following
records are key both to identifying product
defects and conducting recalls:

A. Records of complaints, warranty
returns, insurance claims, and lawsuits.
These types of information often highlight
or provide early notice of safety problems
that may become widespread in the future.

B. Production records. Accurate data should -

be kept on all production runs -- the lot
numbers and product codes associated with

each run, the volume of units
manufactured, component parts oOr
substitutes use, and other pertinent

information which will help the company
identify defective products or components
quickly.

C. Distribution records. Data should be
maintained as to the location of each
product by product line, production run,
quantity shipped or sold, dates of delivery,
and destinations.

D. Quality control records. Documenting
the results of quality control testing and
evaluation associated with each production
run often helps companies identify possible
flaws in the design or production of the

product. It also aids the firm in charting -

and sometimes limiting the scope of a
corrective action plan.

E. Product registration cards. Product
registration cards for purchasers of
products to fill out and return are an
effective tool to identify owners of recalled
products. The easier it is for consumers to
fill out and return these cards, the greater
the likelihood the cards will be returned to
the manufacturer. For example, some
firms provide pre-addressed, postage-paid
registration cards that already have product
identification information, e.g., model
number, style number, special features,
printed on the card. Providing an incentive
can also increase the return rate. Incentives
can be coupons towards the purchase of
‘other products sold by the firm, free
accessory products, or entry in a periodic
drawing for a product give away. The
information from the cards then needs to be
maintained in a readily retrievable database
for use in the event a recall becomes
necessary.

IX. Conclusion

Consumers no longer view product recalls in a
negative light. Millions of products have been
recalled over the years. Today, consumers
believe they enjoy a safer, better product as a
result of a recall conducted responsibly by
company. How well a company conducts a

- timely, reasonable recall of a product can have

a strong influence on consumers' attitude about
the firm. Successful product recalls in the past
have rewarded companies with continuing
consumer support and demand for the firms'
products.
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May 10, 2000

TO: Heather Howard
(202) 456-7263

FR: Pamela Gilbert
CPSC
(301) 504-0550, ext. 2342
RE: Information you asked for
I am sending you press releases about the Cosco tandem stroller recall and seven other
. recent civil penalty cases. As you suggested, we are preparing a fact sheet about these (and
maybe other) cases for the press packet.

In addition, you asked for some statistics. Here is what we have so far:

1. There are, on average, 22,000 deaths and 29.5 million injuries each year related to consumer
products under CPSC jurisdiction.

10%, or about 2,200, of the deaths are to children under age 15.
32%, or over 9 million, of the injuries are to children under age 15.

2. In the last 2 ¥ years (since Oct. 1, 1997), CPSC has obtained over 150 recalls of children’s
products involving 86 million individual products. :

Later this morning, I should have the statistics on the percent of recalls that originated with a
report from a manufacturer ~ I will fax that to you when I have it.

Talk to you soon (I am sure).



