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Dear Mr. Chairman: 

Previously, we provided our ̂ riews on H.R. 22, the "Postal 
Modernization Act of 1999," as amended i n the nature of a 
s u b s t i t u t e and approved by the Postal Service Subcommittee of the 
House Committee on Government Reform and Oversight on A p r i l 29, 
1999. We are subm i t t i n g t h i s supplemental l e t t e r because we 
bel i e v e t h a t Congress's consid e r a t i o n of comprehensive p o s t a l 
reform l e g i s l a t i o n would be an appropriate occasion, f i r s t , f o r 
the amendment of an e x i s t i n g p r o v i s i o n of the p o s t a l laws t h a t 
r a i s e s a s i g n i f i c a n t c o n s t i t u t i o n a l concern and, second, f o r the 
repeal and amendment of other p r o v i s i o n s of the p o s t a l laws t h a t 
long have been considered u n c o n s t i t u t i o n a l and t h a t have, f o r 
th a t reason, f a l l e n i n t o disuse. 

Appointment of the Chief Postal Inspector 

Section 6 6 2 ( f ) ( 2 ) ( A ) of the Omnibus Consolidated 
Appropriations Act, 1997, Pub. L. 104-208, 110 Stat. 3009, 
3009-382-383, a l t e r e d the manner i n which the Chief Postal 
Inspector i s t o be appointed by amending 39 U.S.C. § 204 t o 
provide, i n p e r t i n e n t p a r t : 

There s h a l l be w i t h i n the Postal Service . . . a Chief Postal 
Inspector. The . . . Chief Postal Inspector s h a l l be appointed 
by, and serve at the pleasure of, the Postmaster General.' . . . 
The Chief Postal Inspector s h a l l r e p o r t t o , and be under the 
general supervision of, the Postmaster General. The Postmaster 
General s h a l l promptly n o t i f y the Governors [of the Postal 
Service] and both Houses of Congress i n w r i t i n g i f he or she 
removes the Chief Postal Inspector or t r a n s f e r s the Chief Postal 
Inspector to another p o s i t i o n or l o c a t i o n w i t h i n the Postal 
Service, and s h a l l include i n any such n o t i f i c a t i o n the reasons 



f o r the removal or t r a n s f e r . 

As we e x p l a i n below, a court might conclude t h a t the Chief Postal 
Inspector i s an " O f f i c e r [ ] of the United States" f o r purposes of 
the Appointments Clause, U.S. Const. A r t . I I , sec. 2, c l . 2, and 
t h a t the appointment of the Chief Postal Inspector by the 
Postmaster General i s t h e r e f o r e u n c o n s t i t u t i o n a l . Accordingly, 
we recommend t h a t s e c t i o n 204 be amended to e l i m i n a t e t h a t r i s k . 

The Appointments Clause provides i n p e r t i n e n t p a r t t h a t 

[the President] s h a l l nominate, and by and w i t h the 
Advice and Consent of the Senate, s h a l l appoint 
Ambassadors, other p u b l i c M i n i s t e r s and Consuls, Judges 
of the supreme Court, and a l l other O f f i c e r s of the 
United States, whose Appointments are not h e r e i n 
otherwise provided f o r , and which s h a l l be e s t a b l i s h e d 
by Law: but the Congress may by Law vest the 
Appointment of such i n f e r i o r O f f i c e r s , as they t h i n k 
proper, i n the President alone, i n the Courts of Law, 
or i n the Heads of Departments. 

The terms of the Appointments Clause set f o r t h the only means by 
which Congress may provide f o r the appointment of " O f f i c e r s of 
the United States." See Buckley v. Valeo, 424 U.S. 1, 124-37 
(1976) (per curiam); see also Edmond v. United States, 520 U.S. 
651, 659-60 (1997). P r i n c i p a l o f f i c e r s must be appointed by the 
President w i t h the advice and consent of the Senate; i n f e r i o r 
o f f i c e r s must be appointed i n the same manner unless Congress by 
s t a t u t e provides f o r t h e i r appointment by the President (without 
Senate approval), the "Head[] of [a] Department[]," or the 
courts. Buckley, 424 U.S. at 132; see also Freytag v. 
Commissioner, 501 U.S. 868, 878 (1991) ("the C o n s t i t u t i o n l i m i t s 
congressional d i s c r e t i o n to vest power t o appoint ^ i n f e r i o r 
O f f i c e r s ' t o three sources"); see g e n e r a l l y Memorandum f o r the 
General Counsels of the Federal Government, from Walter 
D e l l i n g e r , A s s i s t a n t Attorney General, O f f i c e of Legal Counsel, 
Re: The C o n s t i t u t i o n a l Separation of Powers Between the 
President and Congress, at 16-46, 1996 WL 876050 (May 7, 1996) 
(to be published i n 20 Op. O.L.C.). 

I f the Chief Postal Inspector i s an o f f i c e r , t h a t o f f i c i a l 
i s an i n f e r i o r r a t h e r than a p r i n c i p a l o f f i c e r , see Edmond, 520 
U.S. at 661-66, and i n t h a t case, must be appointed by the 
President, by a Court, or by the Head of a Department. The 
Postmaster General i s none of these. Instead, he i s an i n f e r i o r 
o f f i c e r . See S i l v e r v. United States Postal Serv., 951 F.2d 
1033, 1040 (9th C i r . 1991); C o n s t i t u t i o n a l Separation of Powers 
Between the President and Congress at 29. The Postmaster General 
i s appointed (and subject to removal) by the nine Governors of 



the Postal Service, see 39 U.S.C. 202(c), who themselves are 
appointed by the President by and w i t h the advice and consent of 
the Senate, i d . § 202(a). The nine Governors are p r i n c i p a l 
o f f i c e r s who are, c o l l e c t i v e l y , the "Head" of the Postal Service, 
which i s a "Department" f o r purposes of the Appointments Clause. 
S i l v e r , 951 F.2d at 138-39; see also C o n s t i t u t i o n a l Separation of 
Powers Between the President and Congress a t 32 n.83.^ Because 
sect i o n 204 c u r r e n t l y provides f o r the Postmaster General, r a t h e r 
than the Governors, t o appoint the Chief Postal Inspector, the 
prescribed manner of appointment would be u n c o n s t i t u t i o n a l i f the 
Inspector i s an o f f i c e r . ^ 

Whether the Chief Postal Inspector i s an " O f f i c e r " w i t h i n 
the meaning of the Appointments Clause i s a d i f f i c u l t question, 
the answer t o which would depend upon the Inspector's "tenure, 
d u r a t i o n , emolument, and du t i e s . " United States v. H a r t w e l l , 73 
U.S. (6 Wall.) 385, 393 (1868); accord Freytag, 501 U.S. a t 
881-82; Buckley, 424 U.S. at 126 ("any appointee e x e r c i s i n g 

^Section 2 02 ("a) of t i t l e 39 provides t h a t the "exercise of 
the power of the Postal Service s h a l l be d i r e c t e d " by a Board 
c o n s i s t i n g of the nine Governors, the Postmaster General, and the 
Deputy Postmaster General. Relying l a r g e l y on t h i s p r o v i s i o n , 
the d i s s e n t i n g judge i n S i l v e r concluded t h a t the f u l l Board, 
r a t h e r than simply the Governors, are the "Head" of the Postal 
Service. S i l v e r , 951 F.2d at 1044 (0'Scannlain, J., d i s s e n t i n g ) . 
However, the m a j o r i t y concluded t h a t the f u l l Board's power " i s 
l i m i t e d i n many important respects," and t h a t the nine Governors 
are c o l l e c t i v e l y the "Head" of the Service by v i r t u e of t h e i r 
power t o appoint and remove the Postmaster General (who, w i t h the 
Governors, appoints the Deputy Postmaster), t h e i r u n i l a t e r a l 
power t o revoke any a u t h o r i t y delegated by the Board, 39 U.S.C. 
§ 402, and t h e i r a u t h o r i t y to designate m a i l c l a s s i f i c a t i o n s and 
to set p o s t a l r a t e s , i d ^ § 3621. See 951 F.2d at 1038-39. To 
our knowledge, there i s no j u d i c i a l d e c i s i o n c o n t r a r y t o the 
m a j o r i t y ' s d e c i s i o n i n S i l v e r . 

Â Postal Service r e g u l a t i o n , 39 C.F.R. § 221.8(c), provides 
t h a t the Postmaster General " s h a l l " appoint the Chief Postal 
Inspector " i n c o n s u l t a t i o n w i t h the Governors of the Postal 
Service." As explained below, we are of the view t h a t the 
Appointments Clause may be s a t i s f i e d i f Congress provides, by 
s t a t u t e , t h a t the Postmaster General's appointment of an i n f e r i o r 
o f f i c e r i s subject to the Governors' approval or "approbation." 
The " c o n s u l t a t i o n " contemplated i n s e c t i o n 221.8(c) would appear 
to be something short of approval; and, i n any event, the 
requirement of approval, or "approbation," must be pre s c r i b e d by 
s t a t u t e i n order to e l i m i n a t e the Appointments Clause concern. 
See United States v. Smith, 124 U.S. 525, 533 (1888). 



s i g n i f i c a n t a u t h o r i t y pursuant to the laws of the United States . 
. . must . . . be appointed i n the manner pr e s c r i b e d by [the 
Appointments Clause]"). The Inspector w e l l may be an employee 
r a t h e r than an o f f i c e r , i . e . , a " l e s s e r f u n c t i o n a r [ y ] subordinate 
to o f f i c e r s of the United States." I d . a t 126 n.l62. Employees 
do not w i e l d independent d i s c r e t i o n and act only a t the d i r e c t i o n 
of o f f i c e r s ; they do not i n t h e i r own r i g h t " e x e r c i s [ e ] 
r e s p o n s i b i l i t y under the p u b l i c laws of the Nation." I d . a t 131; 
see also C i v i l - S e r v i c e Commission, 13 Op. A.G. 516, 521 (1871) 
( c e r t a i n o f f i c i a l s are employees because they are " 
representatives of the o f f i c e r s who appoint them, and who, i n 
some p a r t i c u l a r s , are responsible f o r t h e i r conduct"; i n such 
cases, "the o f f i c e [ i s ] s u b s t a n t i a l l y i n the p r i n c i p a l " ) . An 
employee ( u n l i k e an o f f i c e r ) need not be selected i n the manner 
s p e c i f i e d by the Appointments Clause. 

There i s an appreciable r i s k t h a t a court would f i n d the 
Chief Postal Inspector to be an o f f i c e r r a t h e r than an employee. 
Section 204 requires t h a t the Postmaster General "promptly n o t i f y 
the Governors and both Houses of Congress i n w r i t i n g i f he or she 
removes the Chief Postal Inspector or t r a n s f e r s the Chief Postal 
Inspector to another p o s i t i o n or l o c a t i o n w i t h i n the Postal 
Service, [and] include i n any such n o t i f i c a t i o n the reasons f o r 
the removal or t r a n s f e r . " Moreover, Congress has given the 
Postmaster General only "general supervision" over the Chief 
Postal Inspector. Further, the s t a t u t o r y job t i t l e of "Chief 
Postal Inspector" i t s e l f i mplies supervisory a u t h o r i t y over the 
mu l t i t u d e of other Postal Inspectors. These considerations could 
suggest t h a t the Chief Postal Inspector i s more than simply an 
employee. 

On the other hand, whether an o f f i c i a l i s , f o r Appointments 
Clause purposes, an o f f i c e r or an employee depends l a r g e l y on 
whether the o f f i c i a l has been vested w i t h the independent, or 
d i s c r e t i o n a r y r e s p o n s i b i l i t y to perform any " ' s i g n i f i c a n t 
governmental duty,'" see C o n s t i t u t i o n a l Separation of Powers 
Between the President and Congress, at 23 (quoting Buckley, 424 
U.S. a t 141), and the Supreme Court r e c e n t l y has suggested t h a t 
t h a t determination, i n t u r n , depends l a r g e l y on the d u t i e s , i f 
any, t h a t are assigned t o t h a t o f f i c i a l by s t a t u t e . See Freytag, 
501 U.S. a t 881 ( d i s t i n g u i s h i n g o f f i c e r s from employees, i n p a r t 
on the ground t h a t the du t i e s of the former are " s p e c i f i e d by 
s t a t u t e " whereas the duties and funct i o n s of the l a t t e r "are not 
delin e a t e d i n a s t a t u t e " ) ; see also United States v. Cisneros, 26 
F. Supp. 2d 13, 23 (D.D.C. 1998) ("To determine the scope of an 
o f f i c i a l ' s a u t h o r i t y [ f o r purposes of deciding whether the 
o f f i c i a l i s an o f f i c e r or an employee], courts look t o the 
fe d e r a l s t a t u t e s which define t h a t a u t h o r i t y . " ) . The p o s t a l 
s t a t u t e s do not spe c i f y the precise d u t i e s or f u n c t i o n s t h a t the 
Chief Postal Inspector i s to perform (apart from those t h a t are 



assigned to Postal Inspectors generally, see 18 U.S.C. § 3061). 
Rather, s e c t i o n 204 states only t h a t the Chief Postal Inspector " 
s h a l l r e p o r t t o , and be under the general s u p e r v i s i o n of, the 
Postmaster General."-' Moreover, the Inspector General Act 
provides t h a t the Inspector General of the Postal Service " s h a l l 
have oversight r e s p o n s i b i l i t y f o r a l l a c t i v i t i e s of the Postal 
I n s p e c t i o n Service, i n c l u d i n g any i n t e r n a l i n v e s t i g a t i o n 
performed by the Postal Inspection Service," and t h a t " [ t ] h e 
Chief Postal Inspector s h a l l promptly r e p o r t the s i g n i f i c a n t 
a c t i v i t i e s being c a r r i e d out by the Postal I n s p e c t i o n Service to 
such Inspector General." 5 U.S.C. App. 3 § 8 G ( f ) ( 2 ) . Therefore, 
the Chief Postal Inspector arguably i s not an o f f i c e r . 

Nevertheless, because the unresolved Appointments Clause 
question i s a serious one, we recommend t h a t Congress amend 
sect i o n 204 t o provide t h a t the Governors — c o l l e c t i v e l y the " 
Head" of the "Department" - appoint the Chief Postal Inspector.'' 

A l t e r n a t i v e l y , Congress could provide t h a t the Chief Postal 

^ I t i s possible t h a t the phrase "general supervision" i n 
secti o n 204 could be construed to mean something l i k e plenary 
supervision, e s p e c i a l l y i f such a c o n s t r u c t i o n were necessary t o 
avoid a serious Appointments Clause question. We recognize t h a t , 
i n the context of the Inspector General Act, the term "general 
supervision," 5 U.S.C. App. 3 § 3(a) , has been construed t o 
provide an agency head w i t h only "nominal supervision" over an 
Inspector General's conduct of i n v e s t i g a t i o n s . E.g., Nuclear 
Regulatory Comm'n v. Federal Labor Relations Auth., 25 F.3d 229, 
234-35 (4th C i r . 1994). That s t a t u t o r y c o n s t r u c t i o n i s based 
upon s p e c i f i c powers t h a t the s t a t u t e provides t o the Inspector 
General, s p e c i f i c s t a t u t o r y l i m i t a t i o n s t h a t are imposed on the 
agency head, and the rele v a n t l e g i s l a t i v e h i s t o r y . I d . While we 
do not here express a view whether the phrase "general 
supervision" i n se c t i o n 2 04 has the same meaning as the phrase i n 
the Inspector General Act, we note t h a t the s t a t u t o r y context and 
l e g i s l a t i v e h i s t o r y of the two s t a t u t e s d i f f e r i n c e r t a i n 
respects, and t h a t t h e r e f o r e i t i s arguable t h a t the phrase i n 
sect i o n 2 04 could be construed to mean something more than simply 
nominal" supervision. 

^Because there may, f o r s i m i l a r reasons, be questions 
whether the General Counsel, Assis t a n t Postmasters General, and 
the J u d i c i a l O f f i c e r of the Postal Service are " O f f i c e r s of the 
United States" f o r c o n s t i t u t i o n a l purposes, Congress also might 
wish to provide t h a t the Governors appoint those o f f i c i a l s , as 
w e l l . Pursuant to section 204, the power t o appoint each of 
those o f f i c i a l s c u r r e n t l y r e s t s w i t h the Postmaster General. 



Inspector i s t o be selected by the Postmaster General, subject t o 
the approval, or "approbation," of the Governors. Such an 
a l t e r n a t i v e appointment mechanism would be c o n s t i t u t i o n a l even i f 
the Inspector i s deemed an o f f i c e r . Even though the Governors' 
power of appointment would i n some sense be "narrowed and 
f e t t e r e d " by the p r o v i s i o n t h a t the Postmaster General designate 
persons e l i g i b l e to be Chief Postal Inspector, i t would be the 
approval of the Governors t h a t would " g i v e [ ] f o r c e and e f f e c t t o 
the designation and breathe[] i n t o the a c t i o n of the [Postmaster] 
the breath of o f f i c i a l l i f e . " Power of the Secretary of the 
Treasury to Remove Inspectors of Hu l l s and B o i l e r s , 10 Op. A.G. 
204, 206-07 (1862). Therefore, the appointment mechanism would 
be c o n s t i t u t i o n a l , at l e a s t so long as the Postmaster remains 
subject t o removal by the Governors, see 39 U.S.C. § 202(c).^ 
See H a r t w e l l , 73 U.S. (6 Wall.) at 393-94 ( f i n d i n g t h a t , pursuant 
to such an "approbation" s t a t u t e , the o f f i c i a l "was appointed by 
the head of a department w i t h i n the meaning of the c o n s t i t u t i o n a l 
p r o v i s i o n upon the subject of the app o i n t i n g power"); United 
States V. Smith, 124 U.S. 525, 532-33 (1888) ( e x p l a i n i n g 
H a r t w e l l ) ; see also C o n s t i t u t i o n a l Separation of Powers Between 
the President and Congress at 32 n.82 ( " [ 1 ] e g i s l a t i o n a u t h o r i z i n g 
the appointment of i n f e r i o r o f f i c e r s by a subordinate o f f i c e r 
w i t h i n a department w i t h the approval of the head of the 
department," as i n Ha r t w e l l , "does not transgress [the 
Appointments Clause] because f o r c o n s t i t u t i o n a l purposes the 
appointment should be deemed t o be made by the department head"); 
Paymasters' Clerks i n the Army - Retirement, 27 Op. A.G. 493, 
496-97 (1909); C i v i l - S e r v i c e B i l l , 17 Op. A.G. 504, 506-07 

(1883); C i v i l - S e r v i c e Commission, 13 Op. A.G. a t 522; Appointment 
of Inspectors of H u l l s and B o i l e r s , 12 Op. A.G. 392, 395-96 
(1868); Appointment and Removal of Inspectors of Customs, 4 Op. 

B̂y c o n t r a s t , i f Congress constrained the Head of a 
Department t o appoint only persons nominated by a person not 
subject t o removal by t h a t Department Head, i t would r a i s e a more 
s u b s t a n t i a l c o n s t i t u t i o n a l question. Cf. Promotion of Marine 
O f f i c e r , 41 Op. A.G. 291, 293 (1956) (although "Congress may 
p o i n t out the general class of i n d i v i d u a l s from which an 
appointment may be made and may impose other reasonable 
r e s t r i c t i o n s , " the President "may not be bound i n h i s s e l e c t i o n 
to an o f f i c e r or group of o f f i c e r s merely because i n the opinion 
of others they are b e t t e r q u a l i f i e d f o r promotion," because t h a t 
would be to s u b s t i t u t e the judgment of subordinate o f f i c e r s f o r 
t h a t of the President and to unduly r e s t r i c t h i s c o n s t i t u t i o n a l 
a p pointive a u t h o r i t y " ) . 

^Cf. also S i l v e r , 951 F.2d at 1040-41 (upholding a s t a t u t e 
v e s t i n g the power t o appoint an i n f e r i o r o f f i c e r , the Deputy 



A.G. 165, 166 (1843); Appointment and Removal of Inspectors of 
Customs, 4 Op. A.G. 162, 164-65 (1843).^ 

Nonmailability of Protected Forms of Speech 

H.R. 22 would amend various sections of the p o s t a l code t h a t 
render c e r t a i n m a t e r i a l s "nonmailable." We do not o b j e c t t o 
these proposed changes. However, we do t h i n k t h a t Congress also 
should consider the repeal of c e r t a i n other s t a t u t o r y p r o v i s i o n s 
i n 39 U.S.C. § 3001 and i n 18 U.S.C. § 1461 t h a t 
u n c o n s t i t u t i o n a l l y p r o h i b i t the m a i l i n g of c e r t a i n p r o t e c t e d 
forms of speech regarding a b o r t i o n and contraception. 

Section 1461 of t i t l e 18 declares t h a t the f o l l o w i n g t h i n g s 
are "nonmailable matter" (underscoring added t o designate clauses 
t h a t we recommend d e l e t i n g ) : 

Every obscene, lewd, l a s c i v i o u s , indecent, f i l t h y or 
v i l e a r t i c l e , matter, t h i n g , device, or substance; 
and-

Every a r t i c l e or t h i n g designed, adapted, or intended 
f o r producing a b o r t i o n , or f o r any indecent or immoral 
use; and 

Every a r t i c l e , instrument, substance, drug, medicine, 
or t h i n g which i s advertised or described i n a manner 
c a l c u l a t e d t o lead another to use or apply i t f o r 
producing a b o r t i o n , or f o r any indecent or immoral 
purpose; and 

Every w r i t t e n or p r i n t e d card, l e t t e r , c i r c u l a r , book, 
pamphlet, advertisement, or n o t i c e of any k i n d g i v i n g 
i n f o r m a t i o n , d i r e c t l y or i n d i r e c t l y , where, or how, or 
from whom, or by what means any of such mentioned 

Postmaster General, i n an e n t i t y c o n s i s t i n g of the Governors of 
the Postal Service ( p r i n c i p a l o f f i c e r s who are c o l l e c t i v e l y the " 
head of a Department") and the Postmaster General (an i n f e r i o r 
o f f i c e r appointed by the Governors); C o n s t i t u t i o n a l Separation of 
Powers Between the President and Congress a t 32 n.83 ( " I t might 
be argued [ i n support of t h i s h o l d i n g i n S i l v e r ] t h a t although as 
a general matter the head of a department must be a p r i n c i p a l 
o f f i c e r and a c o l l e c t i v e head of department must c o n s i s t of 
ex c l u s i v e l y p r i n c i p a l o f f i c e r s , the a s s o c i a t i o n of an i n f e r i o r 
o f f i c e r w i t h a c o l l e c t i v e head of department i n making a s p e c i f i c 
appointment i s c o n s t i t u t i o n a l l y harmless."). 



matters, a r t i c l e s , or things may be obtained or made, 
or where or by whom any act or operation of any k i n d 
f o r the p r o c u r i n g or producing of a b o r t i o n w i l l be done 
or performed, or how or by what means a b o r t i o n may be 
produced, whether sealed or unsealed; and 

Every paper, w r i t i n g , advertisement, or r e p r e s e n t a t i o n 
t h a t any a r t i c l e , instrument, substance, drug, 
medicine, or t h i n g may, or can, be used or a p p l i e d f o r 
producing a b o r t i o n , or f o r any indecent or immoral 
purpose; and 

Every d e s c r i p t i o n c a l c u l a t e d to induce or i n c i t e a 
person t o so use or apply any such a r t i c l e , instrument, 
substance, drug, medicine, or t h i n g . 

Section 1461 f u r t h e r provides t h a t such "nonmailable matter" " 
s h a l l not be conveyed i n the mails or d e l i v e r e d from any post 
o f f i c e or by any l e t t e r c a r r i e r , " and makes i t a crime knowingly 
to use the mails to mail or to d e l i v e r such matter. 

Section 3001(a) of t i t l e 39 r e i t e r a t e s t h a t " [ m j a t t e r the 
deposit of which i n the mails i s punishable" under s e c t i o n 1461 
i s "nonmailable," and sec t i o n 3001(e)(2) f u r t h e r provides t h a t 
c e r t a i n advertisements of "matter which i s designed, adapted, or 
intended f o r preventing conception" are "nonmailable." 

The J u d i c i a l and Executive branches long have t r e a t e d these 
p r o v i s i o n s as u n c o n s t i t u t i o n a l and unenforceable as a p p l i e d t o 
speech' ( i n c l u d i n g a d v e r t i s i n g and other forms of inf o r m a t i o n ) 
concerning a b o r t i o n and contraception. See g e n e r a l l y Sanger v. 
Reno, 966 F. Supp. 151, 157-58 (E.D.N.Y. 1997). I n 1972, a 
d i s t r i c t c ourt declared t h a t s e ction 3001 was u n c o n s t i t u t i o n a l 
i n s o f a r as i t rendered a b o r t i o n - r e l a t e d speech "nonmailable." 
A t l a n t a Coop. News Project v. United States Postal Serv., 350 F. 
Supp. 234, 238-39 (N.D. Ga. 1972) . The next year, another 
d i s t r i c t court declared both section 3001 and s e c t i o n 1461 
u n c o n s t i t u t i o n a l as app l i e d to noncommercial speech concerning 
a b o r t i o n and contraception. Associated Students f o r Univ. of 
C a l i f o r n i a a t Riverside v. Attorney General, 3 68 F. Supp. 11, 
21-24 (CD. C a l i f . 1973). As Attorney General C i v i l e t t i l a t e r 
explained to Congress, the S o l i c i t o r General d e c l i n e d t o appeal 
the decisions i n A t l a n t a Coop. News Proj e c t and Associated 
Students "on the ground t h a t 18 U.S.C. § 1461 and 39 U.S.C. 
§ 3001(e) were c o n s t i t u t i o n a l l y i n d e f e n s i b l e " as a p p l i e d t o 
a b o r t i o n - r e l a t e d speech. See L e t t e r to Speaker of the House 
Thomas P. O'Neill, J r . , from Attorney General Benjamin R. 
C i v i l e t t i , a t 2 (Jan. 13, 1981). 

I n t h a t same l e t t e r . Attorney General C i v i l e t t i also 
informed the Speaker of the House and the President of the Senate 



t h a t i t was the p o l i c y of the Department of J u s t i c e t o r e f r a i n 
from e n f o r c i n g s e c t i o n 3001 and section 1461 w i t h respect t o " 
cases of t r u t h f u l and non-deceptive documents c o n t a i n i n g 
i n f o r m a t i o n on how to o b t a i n a l a w f u l a b o r t i o n . " I d . According 
to the Attorney General, there was "no doubt" t h a t those s t a t u t e s 
were u n c o n s t i t u t i o n a l as a p p l i e d to such speech. I d . a t 1. The 
Attorney General l e f t open the p o s s i b i l i t y t h a t the two s t a t u t e s 
might s t i l l be a p p l i e d to c e r t a i n a b o r t i o n - r e l a t e d commercial 
speech. I d . a t 3. However, two years l a t e r , the Supreme Court 
held t h a t s e t i o n 3001 cannot c o n s t i t u t i o n a l l y be a p p l i e d t o 
commercial speech concerning contraception, a t l e a s t not where 
the speech i n question i s t r u t h f u l and not misleading. Bolger v. 
Youngs Drug Prods. Corp., 463 U.S. 60 (1983). As Attorney 
General Reno l a t e r explained, the h o l d i n g i n Bolger would apply 
equally w i t h respect t o a b o r t i o n - r e l a t e d commercial speech. See 
L e t t e r s t o President of the Senate A l b e r t Gpre, J r . and Speaker 
of the House Newt Gingrich, from Attorney General Janet Reno at 2 
(Feb. 9, 1996) ( c i t i n g Bigelow v. V i r g i n i a , 421 U.S. 809 (1975)). 
As Attorney General Reno also r e c e n t l y explained, nothing i n 
recent Supreme Court F i r s t Amendment d o c t r i n e has a f f e c t e d the 
conclusions reached by the d i s t r i c t courts i n A t l a n t a Coop. News 
Project and Associated Students, the 1981 o p i n i o n of Attorney 
General C i v i l e t t i , or the Supreme Court's d e c i s i o n i n Bolger. 
I d . at 4; see also Sanger, 966 F. Supp. a t 160 ( " [ e ] x i s t i n g 
jurisprudence substantiates the p a r t i e s ' opinions" t h a t 18 U.S.C. 
§ 1462 - an analogous p r o v i s i o n t h a t p r o h i b i t s the i n t e r s t a t e " 
carriage" of such m a t e r i a l s — i s u n c o n s t i t u t i o n a l as a p p l i e d t o 
a b o r t i o n - r e l a t e d speech"). Furthermore, i n her 1996 l e t t e r s . 
Attorney General Reno informed the Congress t h a t , i n l i g h t of the 
Department of J u s t i c e ' s longstanding p o l i c y t o d e c l i n e t o enforce 
the a b o r t i o n - r e l a t e d speech p r o h i b i t i o n s i n sections 1461 and 
3001 (and the analogous p r o v i s i o n i n s e c t i o n 1462) because they 
are u n c o n s t i t u t i o n a l under the F i r s t Amendment, the Department of 
J u s t i c e would not defend the c o n s t i t u t i o n a l i t y of the analogous 
a b o r t i o n - r e l a t e d speech p r o v i s i o n of s e c t i o n 1462 i n a case 
challenging the c o n s t i t u t i o n a l i t y of t h a t p r o v i s i o n . See Reno 
L e t t e r at 1; Sanger, 966 F. Supp. at 157-58. Repeal of those 
p r o v i s i o n s would obviate the need to engage i n a b s t r a c t and 
time-consuming l i t i g a t i o n such as the Sanger case. 

Accordingly, we t h i n k t h a t Congress should consider the 

''The f i r s t three clauses of section 1461 also might be 
thought t o r a i s e serious c o n s t i t u t i o n a l problems were they t o be 
construed l i t e r a l l y . For example, the f i r s t clause by i t s terms 
p r o h i b i t s the m a i l i n g not only of obscene m a t e r i a l s , but also of 
lewd, l a s c i v i o u s , indecent, f i l t h y or v i l e a r t i c l e [ s ] , m a t t e r [ s ] , 



repeal of se c t i o n 3001(e)(2) and of the f o u r t h through s i x t h 
clauses of se c t i o n 1461, underlined above.'' 

Thank you f o r the o p p o r t u n i t y to present our views. Please 
do not h e s i t a t e t o c a l l upon us i f we may be of a d d i t i o n a l 
assistance. The O f f i c e of Management and Budget has advised us 
th a t from the perspective of the A d m i n i s t r a t i o n ' s program, there 
i s no o b j e c t i o n t o submission of t h i s r e p o r t . 

Sincerely, 

Robert Raben 
Assi s t a n t Attorney General 

IDENTICAL LETTER SENT TO THE HONORABLE HENRY A. WAXMAN, RANKING 
MINORITY MEMBER 

t h i n g [ s ] , d e v i c e [ s ] , [and] substance[s]," a vague and broad 
l i t a n y of m a t e r i a l s t h a t could be read t o cover many 
c o n s t i t u t i o n a l l y p r o t e c t e d forms of expression. The second and 
t h i r d clauses would appear t o render nonmailable a l l 
a b o r t i f a c i e n t s , a p r o h i b i t i o n t h a t almost c e r t a i n l y could not 
survive s c r u t i n y under modern c o n s t i t u t i o n a l d o c t r i n e . See 
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 
U.S. 833 (1992). However, the Supreme Court has construed the 
f i r s t clause to p r o s c r i b e the m a i l i n g s o l e l y of m a t e r i a l s t h a t 
are "obscene" under the standards of M i l l e r v. C a l i f o r n i a , 413 
U.S. 15 (1973). See Hamling v. United States, 418 U.S. 87, 
110-16 (1974). And the lower courts have construed the 
a b o r t i f a c i e n t p r o h i b i t i o n s t o apply only where the sender intends 
t h a t the a r t i c l e be used f o r i l l e g a l a b o r t i o n s . See Davis v. 
United States, 62 F.2d 473, 474-75 (6th C i r . 1933) (quoting 
Youngs Rubber Corp. v. C.I. Lee & Co. , 45 F.2d 103, 108 (2d C i r . 
1930) ( d i c t a ) ) ; see also Consumers Union of United States v. 
Walker, 145 F.2d 33, 35 (D.C. C i r . 1944); United States v. One 
Package, 86 F.2d 737, 739-40 (2d C i r . 1936). As so- construed, 
the three clauses are f a c i a l l y c o n s t i t u t i o n a l . 
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U.S. Department of Justice 

Office of Lê slative Afeirs 

fFvfkington, D.C. 20S30 

May 21, 1999 

Honorable John M. McHugh 
Chairman 
Subconunittee on the Postal Service 
Committee on Government Reform 
House of Representatives 

WasihSngtfjn. T).C.. 2051S 

Da&r Mr. Chai 
This letter presencB the viewo of the Department of Juotioc 

on H.R, 22, the "Poatfil Modernization Act of 1999," as reported 
by tho Subeommittee on April 29, 1999, Wc continue to evaluate 
the b i l l and, therefore, we may preaent additional views in a 
supplemental letter. 

In the years eince th* Postal ReorganiaaLiyu hvL ol 1970 
there has been an esqsiosive growth in competitive markets for 
postal products and services, led by the private sector, in 
carrying its mandate under the 1970 Act, the Postal Service 
("USPS") has embraced competition and emerged as an aggressive 
and Buccegsful competitor for market share in domestic and 
international markets. Given these developments, the Department 
of (Justice supports clarifying the scope of the postal monopoly 
and the application of the Federal antitrust laws to non-monopoly 
activities of the USPS. While the Department of Justice cannot 
endorse H.R. 22 in its present form, we look forward to working 
with you to improve the b i l l . 

Prom a competition policy standpoint, the gueation for 
policymakers is whether an acceptable system can be devised to 
put the USPS on roughly the same footing as other conqpetitors in 
those areas in which i t faces coiTipetition. Such a system should 
ensure that the USPS hag neither inherent advantages nor 
diaadvantageo over other competitors, while ensuring that the 
USPS has the ability to efficiently meet th© requirements of th© 
universal service obligation and provide the service for which i t 
does not face competition. 

Ae structured, 23 proposes a reasonable framework for 
achieving important competition policy objectives without 
diminiahing the important policy dimension of univcraal ocrvicc 
and the critical role of the USPS in carrying out that policy 
objo«Stive. ' 
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j^pointments C!laiu0o Oonovms 

While we support competitive re£orm in this area, we have 
several concerns about H.R. 22, Section 212(a) of the b i l l would 
amend 3 9 u.s,c. 3601(a) to provide new criteria for the 
President's appointment of commissioners to serve on the Postal 
Kate commission. A sentence of that provision would read: "The 
Commissioners shall be chosen solely on the basis of their 
technical qualifications, professional standing, and demonstrated 
expertise in economics, accounting, law, or public 
administration, and may be removed by the President only for 
cause." Wtiile there is nothinq objectionable about including the 
enumerated, reasonable qualifications ae criteria that the 
President should consider in making his appointments, i t would be 
unconstitutional to make such qualifications the exclusive 
criteria for the President's consideration. The use of the wcrd 
"solely" in this provision would appear to preclude the President 
from conaideration of other permissible criteria, J3uch a 
limitation would unreasonably limit the President's choices and 
thorefoara would ba ineoncifitent with the Appcintmfinto Clause, 
U.S. Const, art. I I , § 2, c l . 2. See, e.g.. Civil Service 
CoTom'n. 13 Op. Att'y Gen. EIS, 530-21 ' (1871) . Accordingly, wo 
urge that the word "solely" be deleted. 

Similarly, section 212(b)(1) of the b i l l would amend 39 
U.S.C. 202(a) to provide that, in choosing appointees to b^ 
Directors of the Postal Service (currently known as Governors of 
the Postal Service), the President shall make choices "solely on 
the basis of [Directors'] demonstrated ability in managing 
organizations or ccjiporaLioiiM (la either the public or prlvaLK 
sector) of substantial size." For the reasons stated aJsove, the 
word "solely should be deleted. 

Proposed section 202(a) also would provide (in conformity 
with the ciurrent section 202) that Directors ''may be removed only 
for cause." We have seriQue do\ibta about the constitutionality 
of such a "for cause" restriction on the President's power to 
remove such officers. See Mvers v. United Stat;ag. 272 U.S. 52 
(1926); Memorandum for the General CouJisele of the Federal 
Government, from Walter Dellinger, Assistant Attorney General, 
Office of Legal Counsel, Re; The Constitutional separation of 
Powers between the President and Conarftflfl. 1996 WL 876050, at 46-
51 (May 7, 1996). Accordingly, wa would urge omission of the 
"for cause" removal limitation from the proposed revision of 
section 202. 

Section S3S(b)(3) of the h i l l would add to 39 U.S.C. 202 a 
new subsection (b)(2)(A), which would provide, in part, that: 

[nlotwithatajiding any other provision of this section, 
i n the case of tho office of the Diafihetor th« term of 
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which ie the first one ischodulcd bo expire at leoet 4 
months after the date of enactment of this paragraph-

(i) such office may not, in the case of any 
person commencing oervice after thaL 
expiration date, be filled any person 
other than an Ixidividual chosen from among 
persons nominated for such office with the 
•ananimous concurrence of a l l labor 
organizations described in section 206(a)(1). 

This limitation would be unconstitutional under the Appointments 
clause. The requirement that the President select the specified 
director only from candidates nominated with the unanimous 
concurrence of certain labor organizations plainly would be an 
undue limit on his power of appointment. See, e,,pr,, . Civil 
gervice Comm'n. 13 Op. Att'y Gen. at 518-20. Accordingly, 
proposed section 202(b)(2)(A)(i) should be eliminated from the 
b i l l . 

The President's Authority to Wegotiate Treaties 

Section 306(a) of the b i l l would amend 39 U.S.C. 407. In 
thio letter, we take no position ao tc whether the current 
section 407 should be amended. However, we would stress that i f 
section 407 i s to be amended, certain conatitutional concerns 
should be addressed. 

Under the b i l l , a new section 407(b)(1) would provide as 
follows: 

The secretary of state shall be responsible tor 
formulation, coordination, and oversight of foreign 
policy related to international postal services and 
other international delivery services, except that the 
Secretary may not negotiate or conclude any treaty, 
convention, or other international agreement (includino 
chose regulating international postal services) i f such 
treaty, convention, or agreement would, with respect to 
any competitive product (as that term is defined in 
chapter 37), qrant an undue or unreasonable preference 
to the Postal Service, a private provider of 
international postal or delivery services/ or any other 
person. 

The prohibition against negotiating or concluding any 
agreewftnt that would "grant an undiie or tanreasonable preference, " 
while perhaps iitarginal in its iit^iact, see uPS vtorldwi^^ 
Porwardinn. Inc. v. TJnjtPd St-af.ma Prtntal fiF>TV . 66 F.3d 621, 634-
35, 626 (3d C i r . 1995) (construing a similar "undue or 
vmraasonabl© pirefftr-entseaprovision to accord the negotiating 
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pA?JtAl aurhoritiee "broad latitude" to provide for "reasonable-
and nonarbitrary discrimination and preferences), cert, denied. 
516 U.S. 1171 (1996), nevertheleeo would be unconstitutional i f 
i t were construed to ict^ose a limitation on the President's 
eonotitutional authority to negotiate treaties. See U.S. Const 
Art. I I , sec. 2, c l . 2; ff.ee also, e-g^ Earth I aland Inat. v. 
Chrlatopher. C P.3d 646, 652-53 (9th Cir. 1993) ("The Pxealdent 
alone has the authority to negotiate treaties with foreign 
countx-ieo. *Into the fiesld yf neyotiation the Senate cannot 
intrude; and Congress itself is powerless to invade i t . ' . . . 
{The negoLitttionJ power [is] eKcluslvely granted to the Kxecutive 
Branch under the Constitution.") (quoting tlnited States v, 
Curtiss-wriaht Export Corp.. 299 U.S. :i04, 319 (1936)). For that 
reason, we assume that the provision is not intended to impose a 
limitation on that constitutional power, but instead is intended 
to provide authorization for the Secretary of State to effect 
what are known as "congressional/executive agreements." As such, 
the apparent limitations on diplomatic negotiating authority in 
proposed section 407(b)(1) would merely be conditions on special 
powers that Congress would be extending to the Executive branch 
to "conclude" International agreements without following the 
treaty-makinq procediire prescribed in Article I I . 

For more than two centuries. Congress has by statute 
authorized executive international agreements concerning postal 
mfltters (including ratPta) tn he? brought Into Ptffê .r.t. as domentic 
(and international) law without further action either by the 
Senate (tinder the Treaty Clause, U.S. Const. Art. I I , eee. 2, c l . 
2) or by the Congress (under ordinary Article I procedures for 
bicameral pacfiage) . Prom at laaist 179,'J u n t i l 1872, the 
Postmaster General was given the power "to make arrangements with 
foreign poatmaotoro with roforonoo to the reaiprooal receipt and 
delivery of mails." Postal Conventions with Foreign Countiriea. 
19 Op. A t f y Gen. 513, 519 (1090),- aee alao i s L at 516-18 
(recounting history). Beginning in 1872, Congress expressly 
authorized the Postmaster Oeneral, and later the USPS, to 
negotiate and "conclude treaties upon postal matters, at least so 
far as fixing the rateai oZ po»t«ge betweexi iwu couuuile»." id. 
at 519; see also id. at 518-19 (recounting statutory history 
between 1872 and 1890); UPS worldwide Forwarding. 66 r.3d at 624-
25 (describing statutory history through 1995). That statutory 
procedure, providing authorization for "congressional/executive 
agreements," has enabled the Executive branch to bring 
international postal conventions into torce both internationally 
and domestically, without further recourse either to the Senate 
or to the full Congress. 

The power of the Executive branch to effect such agreements 
currently is codified in 39 U.S.C.A. 407(b)-(d) (west 1999). Ae 
of last year, most of the USPS'8 previous authority to "negotiate 
and conclude" treaties, conventions and amendments was 
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transferred to the Secretary of State. IdL at S 407(a) . .gectio-i 
407(a) currently provides: 

(1) The Secretary of state shall have primary 
roeponaibility for formulacion, coordinauiua ttiid 
oversight of policy with respect to United States 
participation iu the Universal Postal Union, inclading 
the Universal Postal Convention and other Acts of the 
Universal Postal Uhion, amendments thereto, and a l l 
postal treaties and conventions concluded within the 
framework of the Convention and such Acta. 

Ĉ ) bubject to subsection (d) [which requires that the 
Secretary and the Postal Service engage in certain 
consultation " [ i j n carrying out their responsibilities 
under this section*], the Secretary may, with the 
consent Of the President, negotiate and conclude 
treaties, conventions and amendments referred to in 
paragraph (1). 

Because section 407 currently permits Executive branch 
officials to "conclude treaties, conventions and amendments" 
without Senate approval, i t "gives the President powers that he 
clearly would not [otherwise) have" by virt,vi« of hin 
constitutional authority. The President Authority to 
P?3.rt:icil?ate in international Ne^otiationa — T-rskA*> Act of 1974 
112 VfSnCn S 21QV — Participation in„Producer-Consumer Pora. 2 
Op. O.L.C. 219, 230 (197S) . For that reason, i t ie pertnieaible 
for Congress to impose some limitations and requirements upon the 
P.Tcaident' c power to "negoti^^tc and conclude" ouch agrccmcnto — 
limitations and requirements that i t could not similarly impose 
on the Preaident'a conatitutional power to negotiate Article I I 
treaties with foreign countries. " I f the President wishes to 
exercisie the epecific powere conferred by the Act, he must do ao 
pursuant to the procedures and in accordance with the standards 
prescribed in Lhe «cL." XA^ .Conqj-flxg l^. . . at 228 n . l (Cuuyr»S6 
could not impose refitrict.lcns on the President's constitutional 
authority to conclude treaties subject to the Senate•s approval 
power, or on the President's authority "to participate in the 
antecedent negotiations"). 

Ic appeara that the proposed revised section 407 may be 
intended to provide the Secretary of State the power to negotiate 
and "conclude" treaties, conventions and amendments "related to 
international postal services and other international delivery 
services." But the proposal i s not as clear on this point as i t 
should be, in large part because i t would omit the express 
provisions to that effect currently found in section 407 (a). 
Acco,Tdingly, i f Congress were to amend section 407 (a Cfuestion on 
which we take no position here), we recommend that tlie authority 
be made ez5>ress, by adding language such as tlxat currently found 

- 5 -
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i n s e c t i o n 407(a) . For i n s t a n c e , t h « p r o v i s i o n c o u l d b * ajiiended 
Co read: 

The Secretary of State shall be responsible for 
formulatlonr coordination, and oversight of foreign 
policy related to international postal services and 
other international delivery services, and shall have 
the power to conclude treaties, conventions and 
amendments related to international postal aerviees and 
other international delivery services, except that the 
Secretary may not rinu/'̂ I'l̂ -̂e- ^-i- conclude any treaty, 
convention, or other international agreement (including 
those regulating international postal services) i f such 
treaty, convention, or agreement vrauld, with respect to 
any competitive product (as that term is defined in 
chapter 37}, grant an undue or umreasonable preference 
to the Postal Service, a private provider of 
international postal or delivery services, or any other 
person. 

With this amendment, the provision plainly would result in no 
impairment to the President's Art.ic1*! TT negotiating and t r e a t y -
making powers. The President's authority to negotiate and 
conclude Article I I treaties (subject to Senate approval) would 
remain free of any congressionally imposed conditions. Only if 
the President wiahccl to a v a i l himedlf of tba apa o i a l a u t h o r i t i e s 
provided by section 407 would tbe Secretary of State be required 
to abide by the limitations that law would impose. 

SecLlon 306(a) of tbe b i l l also would create a new 39 U.S.C. 
407(d)(2)(C), which would provide: 

The Secretary of State shall, to the maximum extent 
practicable, take such measures as are within the 
control of the Secretary-

(i) to complete the renegotiation of any 
treaties, conventions/ or other international 
agreamenta (including those regulating 
international postal services), ana 

(ii) to encourage the governments of other 
countries to make any changes in their laws 
(consistent with the policies carried out by 
the provisions referred to in subparagraph 
(B)), 

which may be necessary in order to satisfy the 
conditions np«rifie:d in siibparagraphs (A) and (B) (ii) 
of paragraph (1) in a manner consistent with the goal 
of making Av a i l a b l e to thm Postal S e r v i c e and p r i v a t e 
companies a range of nondiscriminatory customs 
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procedures that w i l l fully meet the needs of a l l typtst? 
of American shippers. The Secretary of State shall 
consult with the Oiiited States Trade Representative and 
the Commissioner of Customs in carrying out this 
subparagraph. 

The "conditions specified in subparagraphs (A) and (B) ( i i ) of 
paragraph (1)" refer to certain restrictions that the statute 
would impose on the USPS and on the Customs Service with respect 
to shipments of international mail. 

Like the limitation discussed above, these requirements 
would be unconstitutional i f they were to be applied to the 
President's constitutional authority to negotiate international 
treaties. But such requirements may legitimately be imposed as 
conditions upon the Executive's statutory power to "conclude" 
postal treaties absent Senate approval — a power that wa assume 
the drafters intend to give the Secretary of State pursuant to 
proposed section 407(b)(1). Accordingly, i f Congress adopts a 
new flection 407(d)(2)(C), we recommend that i t be drafted along 
the following lines: 

In exercising the authority pursuant to subsection (b) 
to conclude new treaties, conventions and amendments 
related to international postal services and to 
renegotiate sui?h treatioo, conventions and amendments, 
the Secretary of state shall, to the maximum extent 
practic9bl9, tsike fiuoh measurss as are within the 
Secretary's control to encourage the governments of 
other aountriec to make any changca in their laws 
(consistent with the policies carried out by the 
provisions referred to in subparagraph (B)), and take 
such other actions, which may be necessary in order to 
s a t i s f y the conditions speclfleid iu aubpttreigxciphs (A) 
and (B)(ii) of paragraph (1) in a manner consistent 
with the goal of making available to the Postal service 
and private coir^anies a range of nondiscriminatory 
customs procedures that w i l l fully meet the needs of 
a l l types of American shippers. The Secretary of State 
Shall consult with the united states Trade 
Representative and the Commissioner of Customs in 
carrying out this subparagraph. 

In addition, we note that other agencies may have additional 
concems, from a policy perspective, with the proposals in 
section 306(a) of the b i l l . 

7 -
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Appolafejncnts CSlause Concems t 
Removal of Executive Branch officers for Stalking 

Section 811(a) of the b i l l would create a new Federal 
criminal offense prohibiting the "stalking" of Federal and postal 
officers and employees, to be codified as 18 U.S.C. 881. A new 
18 U.S.C. 881(c) would provide for c i v i l r e l i e f from violations 
o£ the stalkinq prohibition. That subsection would provide, in 
pertinent part: 

(1) Whoever i s aggrieved by a violation of this section 
may, in a c i v i l actior, obtain appropriat« roliftf from 
the person engaging in that violation. Such r e l i e f may 
includf? compensjatory and punitive damarjas, and 
injunctive or declaratory relief, and shall include 
reasonable attorney's fees. 

(2) I f -

(A) the court itaauea an injunction under this 
subsection; 

(B) the person against whom the injunction i s 
iduutid i u i i i o ir icex- or eiuployee i n Uh« 
executive branch of the Federal Government or 
in the United states Postal service; and 

(C> there is a nexus between the enjoined 
conduct and Euch person's office or 
employment; 

the court may order that the person be suspended or 
summarily discharged from such office or employment. 

If proposed section 381(c) (2) were construed to give courts 
tJre discretionary authority to order the suspension or discharge 
of Executive branch officers, i t would permit an impermissible 
int.ruaion on the President's power to appoint such officers, and 
to supervise and retain such officers subject to Congress's power 
of. in^jeachioent. See U.S. Const. Art. I , sec. 3, e l . 7; id. Art. 
TT, sec. 4. Compare, e.g.. 21 U.S.C. 622 (1994) (in QHaence 
establishing a qualification for office by providing that 
officers who are convicted of violating the felony provision 
automatically "shall . . , be summarily discharged from office"). 
,R.ceordingly, the words "officer or" should bo deleted from 
proposed section 881(c)(2)(B). 

Drafting Concern 

Section 811 also raises a drafting concem. We do not 
believe that the organization of proposed new section 861(a) 

- 9 -
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(which SRCtion 8.11 would create) accurately reflects the 
drafter's intent. We suggest that the subparagraph (l) ©f 
paragraph (&) be made to follow immediately after the word 
"Whoever," and not be a separate paragraph unto itself. 
Paragraphs "(2)" and "(3)" apparently arc meant to include the 
language in "(1)," but under the current structure they do not 
actually include that language. 

Reduction of USPS Sovereign Iimiunity 

We also have serious concerns regarding proposed section 
307. section 307 would amend 39 U.S.C. 409, a provision relating 
to litigation involving the USPS, in several important respects. 
Initially, section 307 would amend section 409 to provide that to 
the extent that the USPS engaged in conduct with respect to any 
service not reserved to the Uhited States then the USPS "shall 
not be considered a 'Federal Agency' for purposes of Ithe Federal 
Tort Claims Act] and shall be liable for action in tort in the 
same manner as a private company." Thereby, the statute would 
exclude the USPS from the limitations and exclusions of the 
Federal Tort Claims Act. • The USPS alao would become subject to 
l.-iabil ity under thfk copyright lflw« and the anhitrnnt. laws as well 
as subject to various State and local zoning, building, and land 
use regulations. We oppose provisions that reduce the USPS•a 
sovereign immunity, although i t appears that, as under existing 
law, judgments against the Service would be paid from funds 
available to the USPS. 

Justice Department Representation of the USPS 

Additionally, section 307 would e;icplicitly prohibit the 
Department of Justice from representing the USPS in the context 
of its "competitive" Activities. While we have a number of 
objections tc this provision, we strongly oppose i t for three 
principal reasons. 

First, the prohibition against Justice Department 
representation of an agency of the Federal government is 
unprecedented, i t is derogation of the Attomey General's 
responsibilities. 

Second, a Federal entity's activities, including those of 
the USPS, frequently raise litigation issues of concem not only 
to that particular agency, but to other Federal agencies as well. 
> prohibition against iTunt̂ ne Department represent at ion would 
interfere with the Attomey General's ability to protect the 
interests of the United States overall. 

Third, the proposal is inherently vnwor)cabl« bneause of the 
USPS' integrated Operational structure. An act or acts giving 
rio* to alleged liability well may h»v« oceuafred in the eontexfc 
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of both "coitipetitive" and "non-cornpetitivis" accivitieo, making i t 
irnpoBsibia to separate acts for which Justice Department 
representation i s permitted from Lhoee Coi- whiuh LL la 
prohibited. 

Mcreover, we have particular concern that some activities of 
the USPS would be linder the regime of the i-'ederal Tort Claims Act 
and others would not. Apart from the .representation problems 
discussed above, such a bifurcation ot responsibility inevitably 
would lead to inordinate problems of management and artful 
pleading. 

Application of Murder and Assault Statutes 

Section 801 purports to make applicable to postal contract 
amployeea the federal murder statute and the sitatute prohibiting 
ansault in the course of the performance of o f f i c i a l duties. 
Thio section {ippears intended to refiipond to United Seateg v. 
Kirkland, 12 F.3d 199 ( l l t h Cir. 1994), which held that the then-
applicable version of IS U.S.C. l l l ' l did not include contract 
employees of the USPS. However, in Kj,rkland, the court approved 
but distinguished an earlier ruling in United Statec v. Schaffer. 
664 F.2d 824, upholding thft application of section 1114 to 
contittct pwi'sons "assisting'* « deputy United Otatoa Marshal. 

Significantly, after Klrkland was decided, 18 U.S.C. 1114 
was amended in the wake of the Oklahoma City bombing to include 
any officer or employee of the United iStaUes while perfomiing 
o f f i c i a l duties "or any person assisting such an officer or 
employee," language v;hich did not exiaiL previously, in light wf 
this amendment, we believe that contract employees assisting 
postal workers are covered currently by section 1114 and that tne 
proposed amendnp.ent i s unnecessary. Moreover, i t s adoption could 
be interpreted as endoreing a narrow reading of the "person 
assisting" language in section 1114 and could be used against the 
Government in other situations. 

Asset Forfeiture Proceeds 

Section 803 would allow the USPS to retain asset forfeiture 
recoveries. This provision would affect the Justice Department 
asset forfeiture fundy established by 28 U.S.C. 524(c) adversely 
and repeal important portions of an ejtisting agreement on the 
allocation of recoveries. 

Section 803 would amend 31 U.S.C 2003(b)(7) to require 
depoait Inco the USPS fund of "emounte (including proceade frotr 
the sale of forfeited items) from any c i v i l forfeiture conducted 
by the Postal Service aivi from any for.feitui'e resulting from an 
investigation in which the Postal Service has primary 
responsibility. " under the currextt ve.Lsion of section 

- 10 -
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2003 (b) (7), only amoun.ts from ci v i l forfeiturec "conducted by the 
Postal Service," L ' ^ , forfeitures carried out in administrative 
proceedingo oonduotad by the USTS, arc deposited into the USPS 
fund. Section 803 effectively would add the proceeds of judicial 
forfeitures "resulting from an investigation in which the Postal 
Service has primary responsibility" foir deposit to the USPS fund. 
Additionally, the proposed language might be construed to include 
administrative forfeitures "resulting r̂om an investigation in 
wliich this Poatal S«;rvice Ima primary nssponsibllity," even if the 
administrat ive forfeiture actually was conducted by another 
agency. 

section 803 also would amend 39 u.s.c. 2003(b)(7) to provide 
"that nothing in this paragraph shall preclude the Postal 
Service, on such terms as i t may determine, from sharing such 
amounts with any Federal, State, or local law enforcement agency 
which participated in any of the acts which led to the seizure or 
forfeiture of the property." Under cu^rrent law, the proceeds of 
judicial forfeitures, including those "resulting from an 
investigation in which the Postal Service has primary 
responsibility," are deposited in the Justice Department's asset 
forfeiture fund, pursuant to 28 U.S.C. 524(c)(4) and (c)(11)(A). 
section 524(c)(4) provides that " a l l amounts from the forfeiture 
of property under any law enforced or administered by the 
Department of Justice, except a l l procaeda of forfeitures 
availablf?-fQr-J.i£tf> bv . . . f.h» PftBtm««<-.i»y flgns-ral nf fhta TTnHtoH 
States pursuant to 39 U.S.C. 2003(b)(1)^ shall be deposited in 
the JuBtica Department asset forfeiture fund. (emphasis sdded). 

Per judicial forfeitures, section 524(c) (11) provides that, 
for purposes of section 524, property is forfeited pursuant to a 
law enforced or adndnibtered by the Department of .7ustica where 
it is forfeited pursuant to "a judicial forfeiture proceeding 
when the underlying ueispjire was made by cm officer of a Federal 
law enforcement agency participating in the Department of Justice 
AB6»eLij> Forfeiture Fund or the proper-ty was maintained by the 
United states Marshals Service." 28 U.S.C. 524(c)(11)(A), For 
administrative forfeitures, section 524(u) (11) provides that 
property is forfeited pixrguant to a law enforced or administered 
by the Department of Justice where i t i s forfeited pursuant to "o 
civ i l administrative forfeiture proceeding conducted by a 
Department of Justice law enforcement component or pursuant to 
the authority of the Secretary of Commerce," 28 U.S.C. 
524(c)(11)(B). 

The USPS shares in the Justice Department's asset forfeiture 
fund pursuant to the "Agreement on Sharing of Forfeiture Proceeds 
Between the Department of Justice and the £>ostal Inspection 
Service," dated March 22, 1991 (the "Agreement"). The Agreement 
is not written in terms of the proceedlj of forfeitures "resulting 
from an investigation in which the Postal Service has primary 
responsibility." However, paragraph 2 of the Agreement concems 

- 11 -
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"Judicial Porfeiturea in Solely [rostcl] Seirvicc Cases" and 
provides that 

[i]n any judicial forfeiture cases based exclusively upon 
the investigative efforts of the [Postal] Ŝ xvlŵ s, 60% 
the net proceeds shall be transferred to the Postal Service 
Fund wiLh uhe reiiiaiuing 20% to be retained in the Department 
of Justice Assets Forfeiture Fund to reflect the efforts of 
components of the Department in maintenance, forfeiture, and 
disposition of seized property. 

Paragraph 1 of the Agreement, "Judicial Forfeitures in Joint 
Cases," provides for the transfer of "an equitable share" of the 
net proceeds from the Justice Department asset forfeiture fund to 
the USPS fund in any judicial forfeiture cases involving joint 
investigation or operations of the USPS and other agencies 
participating in the Department of Justice Asset Forfeiture 
Program, Paragraph 3 of the Agreement ("Exceptional Judicial 
Forfeiture Cases") provides for negotiated distributions in 
"exceptional" judicial cases. Paragraph 4 of the Agreement 
("Administrative Forfeiture in Joint Cases") provides for the 
transfer of "equitable shares" of the net proceeds from the USPS 
fund to the Justice Department asset forfeiture fund in any 
administrative fo-rfedture involving the joint efforts of 
the USPS and other agencies participating in the Department of 
Justice asset forfeiture program. Paragraph 5 of the Agreement 
("Reduction of sharing by Amount of Fund Allocations") 
acknowledges that "sharing" transfers from the Justice Department 
to the USPS fund are to be reduced by the amount of Justice 
Department raoniec allocated to the USPS due to ito participation 
in the Justice Department asset forfeiture fund. 

Section 803 effectively would supersede a significant part 
of the Agreement. Under section 803, the proceeds of judicial 
forfeitures "resulting from an investigation in which the Postal 
Service has primary responsibility" would be depo«ited Into the 
USPS fund rather than into the Justice Department firnd. This 
would be the case even if another law enforcement agency 
participating in the Justice Department fund made the seizure, i f 
the property was maintained by the Marshals Service, and i f an 
agency other than the USPS administratively conducted the actual 
forfeiture. Section 803 might even be read to require deposits 
to the USPS fund where a Justice Department component conducted 
the actual administrative forfeiture. In addition, the proposed 
amendment, would give the USPS virtually unfettered authority to 
share forfeiture proceeds with other law enforcement agencies 
that participated in the forfeiture "on such terms as (the USPS] 
may determine." 

We note that "primary responsibility" in an investigation 
can change over time. It also may var/ according to the specific 
investigative activity involved. Finally, i t need not coincide 
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with priirary responsibility for the forfeiture involved. 
Nevertheless, under section 803, the determination of primary 
inveetigative recponoibility would control the disposition of 
forfeiture proceeds. 

Section 803 also leaves unclear how the Department of 
Justice would be reiinburBed foi- the expenses of iiiai.iiL«n<4iiu<s, 
forfeiture, and disposition of seized property in judicial 
forfeitures wheiw Lhft USPS has primaiy" responsibility for the 
investigation. 

We suggest ameixding section 803 as follows: 

Sec. 803 AIiLCM POSTAL SERVICE TO RfiTAIN ASSET FORFEXTURE 
RECOVERIES 

Paragraph (?) of section 2003{b) of title 39 united 
states Code, is amended to read aja followsf 

" (7) aTTounto (including procoodo from the sale of 
forfeited items) from any ci v i l forfeiture conducted by the 
Postal Service fram any fu>£eltuj.c i.eaulLlii^ Brum AH. 
liividsLljatiuu in which Lhtf-Pubtal Sexvl>..»d Uab piluiaj-y 
responfiibility .and fi-om anv transfer from the Department of 
.t;h£.. Treasury forfeiture Fund or the Department of Ju^tir^ 
Aaae.t.a- Forfeiture Fund made to re.CleL:L the pari;ic:lt̂ a|,j,tfî  ̂;>f-
thfii Postal Sflirvice in the law enforcement effort resultinar 
i n any, f o r f e i t u r e conducted bv a DepartmPnr- of the Treaanrv 
l.aw_engorcament organization or a Department of juatice 
component.- except that nothing in this paragraph shall 
preclude the Postal service, on such terms as i t may 
determine, from sharing such amounts with any Federal, 
State, or local law enforcement agency which participated in 
any of che acts which led to the seizure or forfeiture of 
the property; and". 

Duplication o£ Controlled SubstsjicQa Act Provisions 

Section 912 of the b i l l , the "Nonmailability of Conrrolifirt 
Substances," would establish a five year penalty for mailing a 
oontroll«d substance in such an amount ais would constitute a 
felony under the Controlled Substances Act, 21 U.S.C. 801 seo. 
We believe that this provision unneoeoqarily duplicates existing 
drug statutes, 21 U.S.C. 841 and 846, v/hich may lead to 
significant legal challenges, including a challenge a© to whether 
charging someone under ti t l e 18 precludes charging a more severe 
offense under titl e 21. In addition,.whether am offense is a 
felony or misdemeanor, under the Controlled Substances Act, i s 
;iOt cieLtJiitnluwd by Lhts otiiioafjt of the controlled substance but 
rather by the intent to distribute. It is further vinclear 
whether the use u l the tenn "mail" l y ijitended to encompass the 
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varicua coramcrcial courier componica that arc also significant 
tools of drug traffickers. At minimum, this provision should 
atate clearly that i t would not constitute the exclusive remedy 
under Federal law for such conduct or preclude prosecution under 
the Controlled Substances Act. We suggest that language guch as 
the following be added at the end of section 812 of the b i l l ; 

Prosecution and punishment vuider this section does not 
preclude prosecution and punishment for the same conduce 
under any other applicable section of the Utiited States 
Code. 

Tha.nk you for the opportunity to present our views. Please 
do not hesitate to call upon us i f we may be of additional 
assistance. The Office of Management and Budget has advised us 
that from the perspective of the Administration's program, there 
ia no objection to submission of this letter. 

Sincerely, 

Jon P. Jennings 
Acting Assistant Attomey General 

CC: Honorable Chaka Fattah 
Ranking Minority Member 
Subcommittee on the Postal Service 
Committee on Govemment Reform 

Honorable Dan Burton 
Chairman 
CoiiimlLtee on Government Reform 

Honorable Henry A. Waxmaii 
Ranking Minority Member 
committee on Cjovernment Reform 
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May 30,2000 

Gene and Lael, 

Subject: lUarionov's Economic Plans for Russia 

• This little note gives a summary of Andrei Illarionov's economic plans for Russia. These 
include: 

• the imposition of a currency board, 

• widespread deregulation, and 

• rolling out the red carpet for foreign banks. 

• The analysis concludes that Illarionov's ideas are good in theory, but more the ravings of a 
starry-eyed economic idealist than an actual blueprint of plans that could be implemented 
anytime soon. 

Rob 
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Renaissance Capital Morning Monitor 

Politics and Economics 
Andrei lllarionov Suggests a Currency Board 
Chief economic advisor to the President, Andrri lllarionov, yesterdsiy produced his o^n version of an econocD-
ic programme. Following on from the sterling efibrt by German Gref's Centre ibr Strategic Studies, Andrei 
lllarionov auempted to go one better and produce a programme that was even more radical. Mr Illiuioaov is . 
$omeiiiing of a free market maverick and his programme should be treated as his own personal opinion, rather 
than myiliing that will have much of an impact 00 policy. For the record, bis proposals include: 

Estabtishmept of a currency bo>rd. This is the centre-piece of Mr lllarionov's reform proposals and char-
" actcrises bis rather ambitious programme. While arguably a good idea for a country with a dec«nt institu­

tional framework wanting to find a radical cure to an addiction to inflation, a currency board in Russia 
would simply prove a spectacular failure- Without a bond market, sterilisation instnunents, an independent 
central bank or even a banking system, Russia could not sustain a currency board. 

Widespread deregnlatioD. Mr lllarionov proposes removing controls from capital movements, exports, 
prices, business registration *nd residential rights. Russia certainly needs to Satrap large swathes of regula­
tion, i f it is ever to attract the investment needed to sustain the current reco\'ery. However, pi-ecisely how 
Mr lllarionov intends to implement the deregulation is left unclear. 

End restrietiftws on foreign banks' activity and ewd goveromcpt supervision over baaks. Fe%v would 
"disagree that it is imperative to find some solution to Russia's chronic lack of a ftmciioning banking sys­
tem. While the invitation of foreign hanks into the sector is certainly one means of achieving this aim, it is 
politically implausible Giveji the number of targets for refomi, political capital could be well spent elsĉ  
where - Russia has done surprisingly well without a banking sector over the last year. 

Cut the number of minitrtries. Again, a great idea, and one that is being implemented by Mr Putin itnd 
comoar̂ Y. 

Mr lUarionoVs plans are a blueprint of radical economic reform for Russia. Living up to his reputation, he has 
produced a programme that could in theory impose a free market, and yet in practice would be unimplementable. 
The proSTamme is interesting in that it shows the kind of advice that Mr lllarionov is providrng to Mr Putin, but 
it ha3 little practical application. 

Politics iwd Economics 7 (501) 258 7916 
Roland Mash Yaro^itcrv Lissavolik 

Thursday, May 25 2000 page 4 
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106TH CONGRESS 
1ST SESSION H. R. 2808 
To amend title 18, United States Code, to eliminate tlie prohibitions on 

the transmission of abortion related matters, and for otlier purposes. 

IN THE HOUSE OF REPRESENTATIVES 

SEPTEIIBBR 8, 1999 

Mr. FRi^K of Massachusetts (for himself, Mrs. LcnraY, Mr. WAXMAK, Mr. 
STARK, Mrs. THUBSIAN, Mr. HASTINCJS of Florida, Ms. NORTON, MS. 

SOHAICOWSKY, and Mr. LANTOS) inti'odueed the following bill; wliich was 
referred to the Conmiittee on the Judiciaiy 

A B I L L 
To amend title 18, United States Code, to eliminate the 

prohibitions on the transmission of abortion related mat­

ters, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Comstock Cleanup Act 

5 of 1999". 

6 SEC. 2. IMPORTATION OR TRANSPORTATION OF CERTAIN 

7 ABORTION-RELATED MATTERS. 

8 Section 1462 of title 18, United States Code, is 

9 amended— 
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2 

1 (1) by striking "or" at the end of stibparagraph 

2 (b) of the first undesignated paragraph; and 

3 (2) by striking subparagraph (c) of the first un-

4 designated paî agraph. 

5 SEC. 3. MAILING OF ABORTION-RELATED MATTERS. 

6 Section 1461 of title 18, United States Code, is 

7 amended by striking "; and" the first place it appears, 

8 and all that follows through "Is declared" and inserting 

9 "is declared". 

o 

•HR 2808 m 
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CONGRESSIONAL RECORD—HOUSE 

Mr. HYDE. 
» • • 

Mr. Speaker, I am happy to yield to 
the gentlewoman from New York [Mrs. 
LOWEY] for the purpose of engagrlner in 
a coUoQuy. 

Mrs. LOWEY. Mr. Speaker. I would 
like to congratulate the gentleman 
from Virginia (Mr. BLILEY], the chair­
man of the conimlttee, and other mem­
bers of the conference in bringing this 
very important conference report to 
the floor today. However. I would like 
to bring to your attention one section 
that Is very troubling to me. 

Section 507 amends the preexisting 
section of the Criminal Code (18 U.S.C. 
1462) and applies i t to the Intemet. 
Now, i t was my understanding that 
your Intent behind adopting this provi­
sion was to place reasonable restric­
tions on obscenity and indecency on 
the Internet. I support this goal. 

However, a section of this act may be 
construed to curb discussions about 
abortion. I t seems to me this provision 
would certainly be unconstitutional. 

Mr. HYDE; Well, reclaiming my "nie. 
Mr. Speaker. I certainly agree with the 
gentlewoman that any discuBsion 
about abortion, both pro-life and pro-
abortion rights, is protected by the 
first amendment guarantee of free 
speech; and I certainly agree, nothing 
m title V should be interpreted to in­
hibit free speech about the topic of 
abortion. ^ . 

Further, i t is corfrect that otir prin­
cipal intent in adopting this provtslon 
was to curb the spread of obscenity and 
Indecency, speech that Is not protected 
by the first amendment, from the 
Internet in. order to protect our chil­
dren. 

Mr. HYDE. 

Concems have been raised about the 
amendment to 18 U.S.C. §1462 regarding an 
interactive computer sen/ice. Section 1462 
generally prohibits the importation or transpor­
tation of obscene matter. Subsection 1462(c) 
prohibits the importation or interstate carriage 
of "any drug, medicine, article, or thing de­
signed, adapted, or intended for producing 
abortion, or for any Indecent or Immoral use; 
or any written or printed card, letter, circular, 
book, pamphlet, advertisement, or notice of 
any kind giving infonnation, directly or- Indi­
rectly, where, how, or of whom, or by what 
means any'of such mentioned articles, matters 
or things may be obtained or made * * *." 

yVe are talking about the advertisement, 
sale or procurement of drugs or medical In­
struments or devices, used to bring atwut an 
abortion. This language In no way is intended, 
to inhibit free speech about the topic of abor­
tion, nor in any way to limit medical or sci­
entific discourse on the Intemet This amend­
ment to subsection 1462(c) does not prohibit 
serious discussions about the moral questions 
sun-ounding abortion, the act of abortion Itself, 
or the constitutionality of abortion. This statu­
tory language prohibits the use of an inter­
active computer sen/ice for the explicit pur-
Dose of selling., procuring or tactlitatlng the 
sale of dmgs. medicines or other devices in­
tended for use in producing abortions. The 
statutory lanauaae is confined to those conrh 
mercial activities aireadv covered In section 
'1462(c) of title 18 and In no way interferes 
with the freedom of individuals to discuss the 
general topic of abortion on the Internet. 
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-JtijllltHilSo, aor'tiayf iire.'Oondaoted a i Inves-' 
~:!..i4Mgi|ij||c;dU«cte4 ^VBepnbllo In respect of Its 

|j[i>ti '̂deallagi| iirltta Rossian banlcs...'..u< 

CONGRESSIONAL RECORD -i J xtensions of Remarks 

ii.'pjf ii.Very.tarnly ypuw, 

>• . i ' FINANCIAL CIUMBS."' •• ' •.' 
•1 ENPORCEMENT NBTWORK.':' •'' 

, 1, - -.Vienna, VA, JanuaT]rU, 2996. 
\^iiijs T. VITALS. EBQ..---
Senior -Vice President and lieputy' General' 

Counsel, RispubHc National Bank of Neio 
York,NeiDYork.NY: .- . " 

' DBAS Aims: Your letter to nie; dated Jann-
aryyi ; 1996,. edncerned'as article entlUed 
"Tbe Money Flane" In the January 22 Issue 
of New York Magazine. That article dealt. In. 
part, with tlie sale of American onrrenby. to 
banks .In JElossla by Republlo National Bank 
ofNewYorkC'RepubUc"). ' . -' 

Ae you point oat In your letter, the ahlii-
ment of-bank.notes by .United States banl^ 
to other banks. In Russia or anywhere else. 
Is permitted by .U.S. law and there Is nothing' 
inherently illegal about such activities. The 
New York article was certainly unfair in' 
suggesting otherwise. Furthermore,; we have 
never enoountered a ' money laundering 
soheihe "Which seeks to convert assets, al­
ready, in Onanolal Institutions IntO' bank 
notee; • ' • ' . . • . • . • . ' • . 

Banks such as Bepnbllc, with a history of 
Btiviig compliance prograinB and valuable o'o. 
operation with law enforcement authorities 
in this ooantry, can \>e expected to recognize 
the risks of lartlcular transaotions In their 
efforts to aT̂ old becoming ensnared lo wrong, 
doing. Republic has Indeed, as .your'letter 
also points out, been supplying voluntary re­
ports to federal law'enforcement of its ship­
ments, of. bank, notes to.Russia and- other' 
countries In an effort to assist U.S. authori­
ties. • . • 

Our prognim of partnership with the finan­
cial community relies on highly experienced 
offlclals such as you and banks such as Re­
public to carry out our law enforcement mis­
sion. I look forward to. continuing to work 
with you in the fight against money launder­
ing. 

With best wishes. 
Sincerely, " . 

' STANLSY E. MOIUUS, 
Director. 

• 1 AMN, GUMP, STRAUBS, HAUSR -
• tc FELD, L.L.P., ATTORNEYB AT LAW, 

• .Washington, DC, Januaru 29.1$96. 
EDITOR. New York, . 
K-lII Magazine Corporation. 
New Yorlc, NY. • 

DEAR BIR: The article entitled "The Money 
Plane" in your January 22, 1996 issue of New 
York magazine misleads your readers by re­
lying OD anonymous Innuendo to impeach 
the Integrity of respected U.S. banks. As a 
former Ambassador to R.:Bsla, I have seen 
firsthand the importance of Belling dollars to 
RuGSlBD banks: U.S. currency helps to sta­
bilize the Russian economy ae that nation's 
political leadership struggles to modernize 
and democratize their country and that In 
the best interests of the U.S. and the free 
world. 

The circulation of the U.S. currency lo 
Russia le an Important element of U.S. trade 
and foreign policy. Through banknote and 
other transactions. U.S. banks remain en­
gaged with their Russian counterparts,, in­
troduce them to and reinforce the high 
standards of the international banking sys­
tem, and prevent the sort of economic isola­
tion that could undermine the continuing de­
velopment of RuBSla'B financial system. Pro­
viding o steady supply of U.S. currency co 
Russian banks is perhaps The single moat ef­
ficient form of support the U.S. can offer any 
country in a position as delicate as Russia's. 

iioos 

E197 
«t that this 
portant ave-

ila and the 

Not .to be overlooked Is 
bainking aettvity also OL 
nues o{^oonimercB betwei 

..West...... . . _ 
' Your ortloie alleges that U.8i banks, Re-i 

jiubllo National' Bank in' particular, know­
ingly condact banknote transaotions with 
Russian banks, that ore oontrolled by or as* 
Boolated with organized wlme. Mo one can' 

' deny Uiat crime, and oorfuptlon ore today, 
among-the greatest threats to the creation 
of a modem demooraoy iti' Russia. However, 
while I am no expert on the subject, my as-
deistanding. Is that all. 'banknote.' trus^ 
actions between U.S. and. Rosaian baiikB are 
conducted in strict accordance with 'Uie r»-

' porting and Vknow-yonr-oustomer" evidence 
to the contrary, ''nie tbet Is that- the U.S. 
banks Oiat handle banknote transactions, 
with Russia or any other country, monitor 
to l^e beat of their abll l^ the activities of 
the banks'with which they do business, con­
tinuously seek reliable Information regard­
ing the Integrity of those institutions,- and 
wUl dlaobntlnnB transa.otions with any Instl* 
tu'tion that, govemment authotiUes indicate 
is involved In criminal activity. Further­
more, I . know of no instances where federal 

.banking or law enforcement ofnoials have 
Indicated that there are Rnsaian banks with 
whom business should be dlsoontinaed. -:. 

As far as criminal activity in- Russia is 
concerned, i t ahonld be.stopped by incxeaaing 
the resources and capabllltieB of Russian law 
enforcement and continuing the cooperation 
that exists between U.S. and Russian au­
thorities. 

You did a disservioa to your readers and I 
hope that, as a matter of integrity, you will 
publicly apologize- .and-: correct ' your 
misstatements that I am sure were inadver^ 
ent. • _. 

Respectfhlly, 
ROBERT S. STRAUSS, 

In February 1944, Mr. Sanchez began his 
career In the Navy as a signalman. For his 
part In (he.WWII eHort, he served on a ship 
transporting American troops to France during 
the Normandy Invasion.. Mr. Sanchez-was dis­
charged from the Navy In April 1948. Two 
y e ^ later, be began to work, at the Brooklyn 
Aiiny Base In New Yoilc . 

' Mr. ..Sanchez transferred to the Bayonne 
Naval Supply Depot In March 1950. For over 
45 years,' Mr. SanchezSNOlked In Bayoniie as 
a firefighter 'and a supervisory transportation 
assistant at the Seavan Container Control Di­
vision, Military Ocean Terminal. In 1980. Mr. 
Sanchez moved to the U.S. Air Farce's Water 
Port Logistics Office where he held the posi­
tion of deputy commander GS-12. Several 
years jater he was prornoted to QS-13 as the 
deputy director, Personal Property Directorate, 
Military Traffic Management Command, East-
em Area, 

Mr. Sanchez, an outŝ nding leader on (he 
Ibb, has also dedicated much of his Ume to 
the Bayonne community. Ha Is a board meirw. 
ber of the United Way of Hudson County, vice 
president of the American Leglpn's Mackenzie 
Post 165, and a trustee, tor the Bayonne Vet­
erans Relief Fund.-

For his outstanding work and leadership In 
logistical support of the European, African, 
Mediterranean. and Arctic regions. Mr. 
Sanchez was awarded the U.S. Air Force Mer-< 
itorlous Civilian Service Medal.. He has de­
voted himself to serving his country with honor 
and dignity, i ask that my colleagues-Join me 
in honoring this wonderful Individual. I am 
proud to have such a remarkable man working 

^ I n my disWcL 

At a press conference on Jianuciry 16, 1096, 
United states Ambassador to Russia, Thom­
as FiiSkering stated: S '. ' 

Amerloan and international lu.nkB who'ere •\_ I A. • 
depoaitorles with the federal reserve system ' ^ ^ ^ 
will be the principal conduits;., may be as " y ^ ^ 
many as a. dozen of'.those bringing money I ' 
here to Russia, where it will be redistributed 
through their arrangements with the Rus­
sian banking system Into the Russian sys­
tem to meet the demands that people will 
have In this country for' new dollars. ' • * • • * * • *' ' 

We do not believe that activities taken 
through the currency provide an effective 
remedy for money laundering or the use of 
currency in criminal activities and, indeed, 
suggestions that this be done, in our view, 
would produce greater negative effects on 
the Btabillty of worldwide currency systems 
than they would produce beneflts In attack­
ing the criminal culture. . . , 

\0ONFERENCE REPORT ON S. 
. TELECOMMUNICATIONiS ACT 
1996 

652, 
OP 

IN HONOR OF MR. HENRY 
SANCHEZ ON HIS 50 YEARS OP 
FEDERAL SER'VICE 

HON. ROBERT MENENDEZ 
OF NEW JERSEY 

IN THE HOUSE OP REPRESENTATIVES 
Tuesday, February 13,1996 

Ml. MENENDEZ. Mr. Speaker, I rise today 
to pay tribute lo Mr. Henry Sanchez on the oc­
casion of his 50th year of Govemmeni service. 
A special ceremony will be held in his honor 
on Friday, February 16, at the Harbor View 
Community Club, Mlillary Ocean Terminal in 
Bayonne, NJ. 

SPEECH OF 

HON. NTTA M. LOWEY 
OF NEW YORK ' ' ' .: 

I N THE HOUSK OP REPRESENTATTVES 
Thursday; February 1,1996 

Mrs. LOWEY. Mr. Speaker, although I sup­
port the conference report for H.R. 1555, the 
Communications Act of 1995, I must rise in 
opposition to the provision in the bill that bans 
discussions about abortion on the internet. 
This is a high-technology gag rule, and it Is 
unacceptable. 
. Secilon 507 virlll apply portions ol the Com­
stock Act to the intemet In addition to banning 
the dissemination of obscene, materials, the 
Comstock. Act also bans the dissemination of 
information about abortion. As a result, section 
507 of H.R. 1555 will ban both the sending 
and the receipt of information about abortion 
on tho InterneL 

This ban will have a chilling effect on the 
rights of millions ol Americans. Violation of the 
ban bill be a felony, punishable by 5 years (or 
the first offense and 10 years for each sut>se-
quent offense. Obviously, most American 
women will not risk a jail term, even to share 
necessary information atx)ut abortion—a legal 
medical procedure that is an integral part ol 
basic women's health care. 

Proponents of Ihis provision have argued 
that because this provision Is old and has not 
been enforced lor decades, it will have no im­
pact on women's speech about abortion. They • 
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S ^ ' t y p e d of adverflsemonta and 
i-.- ' ...;.2pfih&'fipeech.^ rr.' ^ - ^ ' • 
igî ;^(p%nj@î pptately, we have no way of knowing 
^^^ i»H iQt i : the proponents of . this provision are 
^S3SM"-ffi6ut"whether tW8> be inter- . 
S i i S & i & f , very, nafibwly-^.. they. daln>r-or .very 
pj?«i i5S^: 'EHher Intaipretalton^ Is/possible, ber 
l > 'l.<ica(^ the provision's scope Is unclear,' That Is 
<iiilp;VMiaf-makes this pipvtsioii'so .dangerein^ 
^/•'••bhe'knows what R will do. ; '.' •'; '.• • ' • 
- ~ . T One problem Is that no court has addressed 

'tf<a provision'dnceUiie Supreme. Cbutfs.dect-
:Bk>n^ Roe/versiis Wade. In fact, the' only. 
Court decision directly, addressing this ban on 
information about "'abortipn was. decided, in' 
1915. Obviously. <iuits .a lot tias changed 
Sirica then-=-most notably, the Supreme Court 
has held tliat abortion was a constitutionally 
protected right What does this provision meari 
In a vroild where aljortion Is legal? 

Would H.R 1555 ban all discussion of abor-
Udh on the internet? Or, would It only apply to 
Information atniit unlawful -'atx>rtians, as the 
court In the. 1915 held? And what In 1996i. 
does unlawfur abortion, mean? For example, 
at»rtk)n laws vary greedy from State to State. 
If a person receives Infonnation atwut alx>rtion 
servk:es that are legal In her State, but illegal 
In the State from which the Informatjon was 
sent, would st» go to Jail? . - . ' - . 
.' Would the provision onl/apply'to advertise-' 
merits' and commercial speech, as some pro-' 
ponents daim? If it does, this provision potart-. 
tially bars the provklers of reproductive health 
S8rvk»s from hm/Ing websHes detailing the 
medical services they offer. This, could also 
potentially t)ar many intemet discussions. of 
RLMB6—discussions which could t>e de-. 
scribed as fadlitating.tha sale of a.dmg for 
use in produdng abortions. VVtiataver Its 
tneadth, this provlsiar>—t)y iimltirig the infor­
mation tliat woman can get aliout abortior>— 

. puts tfie' health of American women at direct 
risk. . • • 

Including this restriction on speech concenv 
ing the reproductive rigtits of Americans in the 
telecommunications reform bill—a bill that has 
nothing to do with abortion—will impede the 
reproductive rights of all American women. To 

' tsar an Intemet users from discussing at»rtion 
Is outrageous. To t>cir any American from dis­
cussing a medical procedure flies in the face 
of every ideal that we hold dear as Americans. 
/ Unfortunately, under pariiamentary rules, I 
/cannot offer an amendment to the conference 

itt is dead law, and'at worst case 

February 13, 1996 
report to s t r i k Jy l provlsldn. Howaver.J have frey £ P<wellrMaster POI IM OJScer James T . 
a l ^ begun fJlaisslonB with many of my - Stewart 111. Police Officer 1st Class RoUand L 

••• — ' Watenpaugh, Polico Officer Aaron M. Kusn, colleagues about woridng to tiava this (TOVI-
slon rapeated on a future technical conrecUons 
bill. Again, although I support this conference 
report, I urge all of rhy. colleagues to join me 
In woridng to remove this ban on discissions 
atxiut abortion on the Internet This highrtechr 
tiology gag mle crust not s t a n d . • • •'• ' j ' 

HONORINQy-v T H E ' 1996" FAIRFAX 
• COUNTY; .-- CHAMBER fl OF ' COM-
MERGE VALOR AWARD WINNERS 

r-V;.: HON; raOMAS M, DAVIS V, 
^y:'. . • • • i . . :• .•' OF'VIROIIIIA .-
• I N TBB HOTISB OP REPRESENTA1TVBS'. 

. : . Tuesday,'February 13,1996 : 
Mr, DAVIS. Mr. Speaker, I rise today to pay 

tribute to the 1996 Falriax County Chamber ol 
Commerce Award • Winners. On Thursday, 
Feboiary 15, 199B, the Fairfax County Cham­
ber -of Commerca will present the Annual 
Valor Awards at the McLean i-liiton... 
. '.The Valor Awards Rcfhor public senrioe oHi-
cers who' have demonstrated extreme self-

: sacrifice, personal bravery, and ingenuity In 
.the performance of their duty. There are five 
categories: The Gold Medal of Valor, the SII-. 
ver Medal of Valor, the Bronze Medal of Valor, 
the Certificate of Valor, the Life Saving Award. 

The ..Valor Awards is a project .of the Fairfax 
County Ciwntier of Commerce, in conjunction 
with the Fairfax County Board of Supervisors. 
This Is the IBth year that these awards have 
Isesn presented. . , ' 
. The Silver Medal of Valor Is awarded in rec­
ognition of acts Involving great personal risk. 

The Silver Medal of Valor Award Winners 
for 1996 are: Sgt J. Vincent Byrd, Detective 
Kenneth M. Pedigo, Detective Susan Lamar 

The Bronze Medal of Valor is awarded In 
recognition of acts Involving unusual risk t>e-
yond that which should be expected while per­
fomiing the usual responsibilities of the mem­
ber. 

The Bronze Medal of Valor Award Winners 
for 1996 are: Detective Onziow Q, Wlliiamsbn, 
Jr., Detective Beth A. Benham, 2d Lt. Richard 
H. Bearen, Sgt Samuel J. Masielio, Police Of­
ficer 1st Class Bryan W. Holland, Police Offi­
cer 1st Class Robert D. HiU, 2d Lt, Frank J. 
Kitcerow, Capt Michael LoMonaco, Sgt Jef-

Pollee Officer. 1st Oass Stephen M. Needels, 
Police Officer Mark E. Royer. Rrefighter Uw-
renc© M. Braswail,. Technician Michael A. 
W e i d o n ^ . . • • ' . • ., ; V-. ' ' 
1- The Bronze Medal of Valor Unit Citation . 
Award Winners for 1996 are: Master-Police 
Officer Michael J. Brennan, Police Offlcar-Ist 
Class Richard D. Cartton, Officer Chris C. 
Cochran, 2d Lt Arthur J. Huriock, Sgt Jatnea 
Kellam, Police Officer 1st Class Steven R. 
Mattes, Master Police Officer. Jackie L. 
M'ltchem, PoUce Officer 1st Class Lee P. Nor­
throp, PoBce Officer 1st aass Don C. Pierson, 
Polico Officer Ist Class James M. Pollack, Lt ! 
David Mr. Rohrer. . . . ... 

The Certificate of Valor is awarded for acts, 
that involve personal risk and/or demonstration 
of Judgment zeal, or Ingenuity not normally In­
volved in'the performance of duties. ; 
.The Certlficaie of Valor Award Winners lor 

1996 are: Capt Randall J. Kennedy, Fire­
fighter Edward C. Lofties, Officer Timothy C. 
Benedict Police Officer First Class Robert 
Egan. Sgt Matthew W. Pifget, Master Police " 
Officer Ralph. R. Scott Technician Edson 
Dewhurst Jr. .. ; - ' 

Tbe Ufesavlng Awam is awarded for acts 
taken in life-threatening situations where an tr>-
divlduaPs life Is In Jeopardy, either medically or 
physically. 

The Lifesaving Award Winners for 1996 are: . 
Detective Nancy G. Schaofer, Volunteer Rre-
fighter Cart August Uef Ericson, Technician 
jQhn H. Martin, Firefighter William A. Sutphln, 
Jr., Master Technician Konrad A. Kurtz, Lt 
Cartton G. Biurt«fiammer, Firefighter George N. 
Pancibne, Jr., Master Technician Michael J. 

. Stone, Firefighter OavkJ D. Sweetland, Deputy 
Sheriff Kathleen A. MUler; Deputy Sheriff Sgt. 
Michael G. Dickerson, Deputy Sheriff Private 
First Class Melanie K. SJurseth, Deputy Sheriff 
Cpl. John A. Craig. Deputy Sheriff Private Rrst 
Class Barry V. Gariow, Deputy Sheriff Brian K. 
Harmon, Deputy Sheriff Alberto D. Pinto, Offi-
cier Edward K. Wan-en, Police Officer First 
Class Jarvls D. Lay, Public Safety Commu­
nications Assistant II KImberiy A. Wright 

Mr, Speaker, I know my colleagues join me 
In commending these- fine citizens who are 
tnjiy deserving of the title"hera" 
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Decency 

is^^-^V^^T,^ p r e d i c t i v e judgments about the e f f e c t t h a t e n t r y ' b y a B e l l 
^ ^ m o S ^ v i n t o l o n g distance may have on c o m p e t i t i o n i n l o c a l and 

f ^ S nTc^rSnce markets This Act also allows t he A t t o r n e y General 
i o S s e i n r a J a T l a K e evidence, i n c l u d i n g evidence ac q u i r e d under 
tSe Sod^Sied l i n a l Judgment, and make a recommendation under any 
l e g a l standard t h e Attorney General considers a p p r o p r i a t e . 

F u r t h e r , when a r e g i o n a l B e l l company e s t a b l i s h e s a long 
d i s t a n c e o r manufacturing a f f i l i a t e , the Act bars i t f i o m 
d i s c J i m i n a t i n q i n favor of i t s own a f f i l i a t e s and a g a i n s t t h e 
? ; ? e r S t ; o f competing long distance p r o v i d e r s ^ ^ ^ J ^ ^ ^ ^ f 
i h e n such o u t s i d e companies seek t o do business w i t h the r e g i o n a l 
B e l l ' s l o c a l network. 

The Act's emphasis on com p e t i t i o n i s also r e f l e c t e d i n 
i t s a n t i t r u s t savings clause. This clause ensures t h a t even 
fo? a S t l v I ? i e s I l l o S e d under or r e q u i r e d by the l e g i s l a t i o n , 
or a c t i v i t i e s r e s u l t i n g from FCC rulemakings or ord e r s , t h e 
a n t i t r u s t laws continue t o apply f u l l y . 

I am also pleased t h a t the Act r e q u i r e s i n t e r s t a t e 
telecommunications c a r r i e r s t o c o n t r i b u t e t o a J^^^ t o preserve 
and advance u n i v e r s a l s e r v i c e . The fund would be spent t o 
S o v i d l S S upgrade f a c i l i t i e s and se r v i c e s , as p r e s c r i b e d by the 
F^?! An5 c a ^ ? i e r s would receive c r e d i t toward t h e i r c o n t r i b u t i o n 
by p r o v i d i n g discount s e r v i c e t o schools, l i b r a r i e s , and h e a l t h 
care p r o v i d e r s i n r u r a l areas. I n a d d i t i o n , equipment 
manufacturers and s e r v i c e p r o v i d e r s would be r e q u i r e d t o address 
^hSneSds of i n d i v i d u a l s w i t h d i s a b i l i t i e s i f r e a d i l y achievable. 

I am e s p e c i a l l y pleased t h a t the Act r e q u i r e s new 
t e l e v i s i o n s t o be o u t f i t t e d w i t h the V-phip, which w i l l ejJPO--^ 
f a m i l i e s t o choose the k i n d of programming s u i t a b l e f o r t h e i r 
c h TidrJn. The V-chip p r o v i s i o n r e l i e s on the broadcast networks 
t o produce a r a t i n g system and t o implement the system i n a 
manner compatible w i t h V-chip technology. ^ y / ^ f y ^ J J °" 
t e l e v i s i o n i n d u s t r y t o e s t a b l i s h and implement the r a t i n g s , 
the I c ? serves t he i n t e r e s t of f a m i l i e s w i t h o u t i n f r i n g i n g on the 
F i r s t Amendment r i g h t s of the t e l e v i s i o n programmers and 
producers. 

I do o b i e c t t o the p r o v i s i o n i n the Act concerning t he 
t r a n s m i t t a l o f a b o r t i o n - r e l a t e d speech and i n f o r m a t i o n . Current 
law 18 OS C 1462, p r o h i b i t s t r a n s m i t t a l o f t h i s i n f o r m a t i o n by 
c e r t a i n m4ans, and the Act would extend t h a t law t o cover 
t ^ a n s m l t ^ K b ; i n t e r a c t i v e computer s e r v i c e s . The Department of 
Jus?ice has advised me of i t s long-standing p o l i c y t h a t t h i s and 
r e l a t e d a b o r t i o n p r o v i s i o n s i n c u r r e n t law are u n c o n s t i t u t i o n a l 
and w i l l not be enforced because they v i o l a t e the F i r s i t 
Amendment. ' The Department has reviewed t h i s p r o v i s i o n o f S. 652 
and advises me t h a t i t provides no basis f o r a l t e r i n g t h a t 
p o l i c y . T herefore, the Department w i l l continue t o d e c l i n e t o 
enforce t h a t p r o v i s i o n of c u r r e n t law, amended by thi« 
l e g i s l a t i o n , as a p p l i e d t o a b o r t i o n - r e l a t e d speech. 
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Z A P T H E C O M S T O C K L A W B E F O R E IT 

B E C O M E S A C O M P U T E R V I R U S ON T H E I N T E R N E T ! 
Osar CoUeaBue: 

When you voted 4 in the telecommunicaticms bil l Ia-it week, did you Intend to criminaJizc 
speech about abortion on the mtemot? O f cour-te noti BuL hidden wi ih in Section 507 o f the 
bi l l w£« « provision that provides for up to a S250,000 fine and/or five years in prison fhr 
using .ntemcdve compmer services to provide or receive infonnation about abortion. Secilon 
507 waK Intended to crimlaalizo obscenity on lUe Internet, not speech about xbor l iun 
RcBTBtrably, Section 507 extends to the Inteirnst not just the intoadcd obsccnhy h«n but a' 
luuch broader law fixjin one of the moxi censorious thnes in our histoiy - » lime when 
govemmeni power was used to fine ;iT.d imprison peoplo who gave out acmuvitc birth control 
mformfltiQn. Let 's honor our ostih to npbold the Constitution by del<,tinK the ban on 
abortion-related speech f rom the obicenity law. 

Com^toc^ A,;t, passed hi 1873 ot the urging o f Anthony Comstocfc, secretary o f 
^ H ^ ^ " " ! S"PPfsslon of. Vice, made it a crin,o to send ^ t e r l a l on bhth c S > I 
and abortion through the malls. As a special unpaid agent o f ihe Post OfBce Department 
Comstocif went stAer people like Margaret Banear and her husband. WiUiam, because tliey 
™ t ^ ' T ^ ^ ^ . " ^ ^ ^ ^ ^ b h t h control infonnation. Margaret Sanger was arraigned on e i j a 
counts u r v olaiina the Comatoek Act in 1914 for publishtofi newspaper o r t i c ^ o n birth 
cont^.I; WiUiam Sanger was convicted in 1915 for selling a single copy o f " r^mi ly 
T.imitation, a pamphlet on birth control. As a result o f Comatock's crusade, publishers wer« 
W e d to censor then- scientific «,nd phy^ologieal worica, druggists were i„.noshed f S ^ S v ^ R 
out .nfomianon about contraception, and averaRe Americans had to live l i i l . c e n s o ^ £ ^ ^ 
thel^ mcul and without acces.s lo reliable information about cont,-«c.eption. T v ^ ^ S ^ before 
h.s death m 1915, Cpjn^ocJ. bx^gged that he had been rcpoasible for the c r t a t a a l ^ n v f S o n 
of enough people to f d l H 61.coach passenger t a in . =rimuiai conviction 

books today, in slightly modified form, at l a V S C 
&1462. In 1971, Congress deleted the prohibition on birih control; but the prohibition on 

$5,000 to $250 000 for a first oflensc. I f yo.i voted for the teleoommunlcationv confeu^ice 
3 i u eTŝ ^^^c^e ̂ " " o T ^ ' " ^ " ^ die Cumstoek Act to anyone who u s ^ ^ r y T ^ S ^ U v : 
h ^ ^ o ^ ^ L t ^ T ^ ^ ^ T " ^ " " " ^ ^ ' ^ f ^•formadon which directly or indii^^cUy leUs where 
I r ^ I T c ^ o l i r ^ ^ m T i ^ i ^ : ^ * - ' ^ nile i s t ^ to 

who m i n l S r ^ ^ r r ^ ^ ^ r ^ ^ S . ^ ^ ^ ^ ^ ^ ^ " " ' ^ '^'^^^ ^ P ^ ^ ^ 

abortion t e S ^ S * ^ downloadlna medical Journal crtiolcs about RtJ-4S6. or abom safe 

This abortion-related gag law clearly violate;, our cherished Firrt Amendment riKbts While 
s ^ L ^ ' ^ ^ l t L n ' ^ b v ' S ^ on die floor acknowledged that at least some abo^^n^i^L.ed ^ 

d i ^ ^ t • H- lanRuage of §1462 reaches M :.peech 
which dh^cUy CO- mdirectly [tell..] wh«>;, how, o f whom, or by what means" a.. «hortlon mav 

be obtained. Punheimoro. Chaimnan Hyde's f u l l statemem a s s ^ t h a t T l ^ 2 d t l S T a l ^ e ^ 
^ X ^ i n speech about abortion This h i t e tp i^doa threatens speech re la t i i^ ,u o ^ ^ S f 
C o n S ^ ^ A , ? « I f ^ " ^ ^ ' " ^ ' ^ « 1 « ^ S to a Jesul medical pmcedurf <:.ee t ^ * ^ 

S ^ ? , iTborti,^ befo«,. it^becomea.., computer vims on the Tn.«met. W^en 
S f . . ! ^ - ^ " ^ 7 " " " ^ I t r ^ * "^"^ introduce legislatlb., whicb leaves the a n " -
obscemty proyisia„s o f §1462 h, place, but r^eala the provi.sion »bout abortion i ^ ^ t i o n " - "~ 
To be an ongmal cv [-.sponsor of this bilL cajl Conic Nixpn jit 3i3443l. "uormauon. 
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•lamwd Parenthood's Alexander Sanger protests bill 

Abortion Provision 
5tirs On-Line Furor 

By John Schwartz 
WttWngton Post Stefl Wriler 

A little-noticed provision cff the massive telecom-
nunications act would appear to outlaw dissemination 
»f abortion infonnation on-line. But sponsors of the 
lill, which President Clinton signed with great fanfare 
resterday, say the new law will have no such effect. 

Abortion rights activists are in an uproar. 
The dispute rages around a 19th-century statute, 

mown as the Comstock law, that prohibits sending 
nateriala "of an indecent character" and "any article 
>r thing designed or intended for the prevention of 
x»nception or procuring of abortion" through the mail. 
\ section of the telecommunications bill inserted by 
Rep. Henry J. Hyde (R-Ill.), a longtime abortion foe, 
extended the century-old law to computer networks. 

See ABORTION, C9,CoLB 

Provisioii in Act Alarms 
Abortion Rights Activists 

ABORTION, From Cl 

Hyde dedarwl in the Congressional 
Record that the new law "prohibits 
the use of an interactive computer 
service for the explicit purpose of 
selling, procuring or facilitating the 
sale of drugs, medicines or other 
devices intended for use in produc­
ing abortions." 

The angry response to the abor­
tion provision is part of a broader 
reaction to congressional attempts 
to regulate "indecent" speech and 
images on the Internet. Another 
section of the new law, originally 
proposed by Sen. James J. Exon (D-
Neb.), punishes the act of making 
"indecent" material available to mi­
nors with up to two years in prison 
and as much as $500,000 in fines. 

The American Civil Liberties 
Union and other organizations filed 
suit yesterday in Philadelphia to 
have the indecency provisions of 
the telecommunications act de­
clared unconstitutional. Hundreds 
of organizations and individuals who 
maintain "home pages" on the Inter­
net's World Wide Web registered 
their protest yesterday by changing 
the colors displayed on users' com­
puter screens from the usual vivid 
array to a somber black background 
with white text. 

While the First Amendment is­
sues have galvanized many mem­
bers of the on-line and civil liberties 
communities, the abortion provision 
has captured the attention of a larg­
er audience. Rep. Patricia Schroe-
der (D-Colo.), who voted for the 
controversial "indecency" language 
in conference committee, said she 
would introduce legislation to re­
move the "crazy provision" on abor­
tion from the telecommunications 
act. 

Kate Michelman, president of the 
National Abortion and Reproductive 
Rights Action League (NAKAIT^, 
said, "It is just another attemi;t on 
the part of anti-choice forces to 
make abortion unavailable and 
eventually illegal." 

NARAL and other abortion rights 
organizations filed suit yesterday in 
U.S. District Court in Brooklyn, 
N.Y., seeking an order restraining 
the govemment from enforcing the 
abortion language. U.S. District 
Court Judge Charles Sifton denied 
the request after receiving assur­
ances from U.S. Attomey Zacharv 

not prosecute people who discuss 
abortion on-line. 

Michelman said yesterday that 
her organization is not satisfied with 
a pronuse that only extends through 
the end of this administration. 

The sponsors of the measure in - ' ; 
sist that it will not affect abortion,. 
Alan Coffey, general counsel to the 
House Judiciary Committee, said 
Hyde included the Comstock lan­
guage for its effect on indecent ma­
terials, not for the abortion provi­
sion. "The [abortion] language has 
been in the statute for many, many 
years, but it's not enforced. And it's 
probably unconstitutional because 
of the scope of Roe versus Wade," 
the landmark Supreme Court deci­
sion legalizing abortion, Coffey said. 

During House discussions of the 
telecommunications bill, Hyde told 
Rep. Nita M . Lowey (D-N.Y.). 
"Nothing in this title should be in- • 
terpreted to inhibit free speech 
about the topic of abortion." 

But Hyde later inserted the pas- : 
sage into the Congressional Record 
stating that the provision would re­
strict "commercial activities" con­
ceming abortion on-line. Coffey at­
tributed the apparent contradiction 
between the two statements to "bad 
staff work." 

In 1865, Congress passed a law , 
to stop people from mailing naughty 
photographs—the hot new technol-. 
ogy of the day—to soldiers in thfe? t 
Civil War. By 1873, conservative • 
crusader Anthony Comstock had 
successfully lobbied for tougher an-, 
ti-smut and anti-abortion provisions. 
"Comstockery" became synony­
mous with zealous censorship, espe-
cially of literary works. 

The addition of the Comstock 
language underscored the irony for 
First Amendment scholars. "The 
ghost of Anthony Comstock keeps 
digging up from the earth," said 
Robert Corn-Revere, who teaches 
First Amendment law at Catholic 
University of America School of 
Law. "The hand is reaching from 
the grave to throttle the First 
Amendment." 

FOR MORE INFORMATION ^ 
To view Internet sites that are 
participating in the 
telecommunications bill protest, see 
Digital Ink, The Post's on-line 
service. To learn about Digital Ink. 


