U.S. Department of Justice

Office of Legislative Affairs

Washington, D.C. 20530

The Honorable Dan Burton
Chairman

Committee on Government Reform
U.S. House of Representatives
Washington, D.C. 20015

Dear Mr. Chairman:

Previously, we provided our views on H.R. 22, the “Postal
Modernization Act of 1999,” as amended in the nature of a
substitute and approved by the Postal Service Subcommittee of the
House Committee on Government Reform and Oversight on April 29,
1999. We are submitting this supplemental letter because we
believe that Congress’s consideration of comprehensive postal
reform legislation would be an appropriate occasion, first, for
the amendment of an existing provision of the postal laws that
raises a significant constitutional concern and, second, for the
repeal and amendment of other provisions of the postal laws that
long have been considered unconstitutional and that have, for
that reason, fallen into disuse.

Appointment of the Chief Postal Inspector

Section 662 (f) (2) (A) of the Omnibus Consolidated
Appropriations Act, 1997, Pub. L. 104-208, 110 stat. 3009,
3009-382-383, altered the manner in which the Chief Postal
Inspector is to be appointed by amending 39 U.S.C. § 204 to
provide, in pertinent part:

There shall be within the Postal Service . . . a Chief Postal
Inspector. The . . . Chief Postal Inspector shall be appointed
by, and serve at the pleasure of, the Postmaster General. .

The Chief Postal Inspector shall report to, and be under the
general supervision of, the Postmaster General. The Postmaster
General shall promptly notify the Governors [of the Postal
Service] and both Houses of Congress in writing if he or she
removes the Chief Postal Inspector or transfers the Chief Postal
Inspector to another position or location within the Postal
Service, and shall include in any such notification the reasons



for the removal or transfer.

As we explain below, a court might conclude that the Chief Postal
Inspector is an “Officer[] of the United States” for purposes of
the Appointments Clause, U.S. Const. Art. II, sec. 2, cl. 2, and
that the appointment of the Chief Postal Inspector by the
Postmaster General is therefore unconstitutional. Accordingly,
we recommend that section 204 be amended to eliminate that risk.

The Appointments Clause provides in pertinent part that

[the President] shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the
United States, whose Appointments are not herein
otherwise provided for, and which shall be established
by Law: but the Congress may by Law vest the
Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law,
or in the Heads of Departments.

The terms of the Appointments Clause set forth the only means by
which Congress may provide for the appointment of “Officers of

the United States.” See Buckley v. Valeo, 424 U.S. 1, 124-37
(1976) (per curiam); see also Edmond v. United States, 520 U.S.
651, 659-60 (1997). Principal officers must be appointed by the

President with the advice and consent of the Senate; inferior
officers must be appointed in the same manner unless Congress by
statute provides for their appointment by the President (without
Senate approval), the “Head[] of [a] Department(],” or the
courts. Buckley, 424 U.S. at 132; see also Freytag v.
Commissioner, 501 U.S. 868, 878 (1991) (“the Constitution limits
congressional discretion to vest power to appoint ‘inferior
Officers’ to three sources”); see generally Memorandum for the
General Counsels of the Federal Government, from Walter
Dellinger, Assistant Attorney General, Office of Legal Counsel,
Re: The Constitutional Separation of Powers Between the
President and Congress, at 16-46, 1996 WL 876050 (May 7, 1996)
(to be published in 20 Op. O.L.C.).

If the Chief Postal Inspector is an officer, that official
is an inferior rather than a principal officer, see Edmond, 520
U.S. at 661-66, and in that case, must be appointed by the
President, by a Court, or by the Head of a Department. The
"Postmaster General is none of these. 1Instead, he is an inferior
officer. See Silver v. United States Postal Serv., 951 F.2d
1033, 1040 (9th Cir. 1991); Constitutional Separation of Powers
Between the President and Congress at 29. The Postmaster General
is appointed (and subject to removal) by the nine Governors of




the Postal Service, see 39 U.S.C. 202(c), who themselves are
appointed by the President by and with the advice and consent of
the Senate, id. § 202(a). The nine Governors are principal
officers who are, collectively, the “Head” of the Postal Service,
which is a “Department” for purposes of the Appointments Clause.
Silver, 951 F.2d at 138-39; see also Constitutional Separation of

Powers Between the President and Congress at 32 n.83.! Because
section 204 currently provides for the Postmaster General, rather
than the Governors, to appoint the Chief Postal Inspector, the
prescribed manner of appointment would be unconstitutional if the
Inspector is an officer.?

Whether the Chief Postal Inspector is an “Officer” within
the meaning of the Appointments Clause is a difficult question,
the answer to which would depend upon the Inspector’s “tenure,
duration, emolument, and duties.” United States v. Hartwell, 73
U.S. (6 Wall.) 385, 393 (1868); accord Freytag, 501 U.S. at
881-82; Buckley, 424 U.S. at 126 (“any appointee exercising

lgection 202(a) of title 39 provides that the “exercise of
the power of the Postal Service shall be directed” by a Board
consisting of the nine Governors, the Postmaster General, and the
Deputy Postmaster General. Relying largely on this provision,
the dissenting judge in Silver concluded that the full Board,
rather than simply the Governors, are the “Head” of the Postal
Service. Silver, 951 F.2d at 1044 (0’Scannlain, J., dissenting).
However, the majority concluded that the full Board’s power “is
limited in many important respects,” and that the nine Governors
are collectively the “Head” of the Service by virtue of their
power to appoint and remove the Postmaster General (who, with the
Governors, appoints the Deputy Postmaster), their unilateral
power to revoke any authority delegated by the Board, 39 U.S.C.
§ 402, and their authority to designate mail classifications and
to set postal rates, id. § 3621. See 951 F.2d at 1038-39. To
our knowledge, there is no judicial decision contrary to the
majority’s decision in Silver.

2p pPostal Service regulation, 39 C.F.R. § 221.8(c), provides
that the Postmaster General “shall” appoint the Chief Postal
Inspector “in consultation with the Governors of the Postal
Service.” As explained below, we are of the view that the
Appointments Clause may be satisfied if Congress provides, by
statute, that the Postmaster General’s appointment of an inferior
officer is subject to the Governors’ approval or “approbation.”
The “consultation” contemplated in section 221.8(c) would appear
to be something short of approval; and, in any event, the
requirement of approval, or “approbation,” must be prescribed by
statute in order to eliminate the Appointments Clause concern.
See United States v. Smith, 124 U.S. 525, 533 (1888).




significant authority pursuant to the laws of the United States
must . . . be appointed in the manner prescribed by [the
Appointments Clause]”). The Inspector well may be an employee
rather than an officer, i.e., a “lesser functionar[y] subordinate
to officers of the United States.” 1Id. at 126 n.162. Employees
do not wield independent discretion and act only at the direction
of officers; they do not in their own right “exercis|e]
responsibility under the public laws of the Nation.” Id. at 131;
see also Civil-Service Commission, 13 Op. A.G. 516, 521 (1871)
(certain officials are employees because they are "
representatives of the officers who appoint them, and who, in
some particulars, are responsible for their conduct”; in such
cases, “the office [is] substantially in the principal”). An
employee (unlike an officer) need not be selected in the manner

specified by the Appointments Clause.

There is an appreciable risk that a court would find the
Chief Postal Inspector to be an officer rather than an employee.
Section 204 requires that the Postmaster General “promptly notify
the Governors and both Houses of Congress in writing if he or she
removes the Chief Postal Inspector or transfers the Chief Postal
Inspector to another position or location within the Postal
Service, [and] include in any such notification the reasons for
the removal or transfer.” Moreover, Congress has given the
Postmaster General only “general supervision” over the Chief
Postal Inspector. Further, the statutory job title of “Chief
Postal Inspector” itself implies supervisory authority over the
multitude of other Postal Inspectors. These considerations could
suggest that the Chief Postal Inspector is more than simply an
employee.

On the other hand, whether an official is, for Appointments
Clause purposes, an officer or an employee depends largely on
whether the official has been vested with the independent or
discretionary responsibility to perform any “ ‘significant
governmental duty,’” see Constitutional Separation of Powers
Between the President and Congress, at 23 (quoting Buckley, 424
U.S. at 141), and the Supreme Court recently has suggested that
that determination, in turn, depends largely on the duties, if
any, that are assigned to that official by statute. See Freytag,
501 U.S. at 881 (distinguishing officers from employees, in part
on the ground that the duties of the former are “specified by
statute” whereas the duties and functions of the latter “are not
delineated in a statute”); see also United States v. Cisneros, 26
F. Supp. 24 13, 23 (D.D.C. 1998) (“To determine the scope of an
official’s authority [for purposes of deciding whether the
official is an officer or an employee], courts look to the
federal statutes which define that authority.”). The postal
statutes do not specify the precise duties or functions that the
Chief Postal Inspector is to perform (apart from those that are




assigned to Postal Inspectors generally, see 18 U.S.C. § 3061).
Rather, section 204 states only that the Chief Postal Inspector
shall report to, and be under the general supervision of, the
Postmaster General.”?® Moreover, the Inspector General Act
provides that the Inspector General of the Postal Service “shall
have oversight responsibility for all activities of the Postal
Inspection Service, including any internal investigation
performed by the Postal Inspection Service,” and that “[t]lhe
Chief Postal Inspector shall promptly report the significant
activities being carried out by the Postal Inspection Service to
such Inspector General.” 5 U.S.C. App. 3 § 8G(f)(2). Therefore,
the Chief Postal Inspector arguably is not an officer.
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Nevertheless, because the unresolved Appointments Clause
question is a serious one, we recommend that Congress amend
section 204 to provide that the Governors — collectively the
Head” of the “Department” — appoint the Chief Postal Inspector.!

A\

Alternatively, Congress could provide that the Chief Postal

3It is possible that the phrase “general supervision” in
section 204 could be construed to mean something like plenary
supervision, especially if such a construction were necessary to
avoid a serious Appointments Clause qguestion. We recognize that,
in the context of the Inspector General Act, the term “general
supervision,” 5 U.S.C. App. 3 § 3(a), has been construed to
provide an agency head with only “nominal supervision” over an

Inspector General’s conduct of investigations. E.g., Nuclear
Regulatory Comm’n v. Federal Labor Relations Auth., 25 F.3d 229,
234-35 (4th Cir. 1994). That statutory construction is based

upon specific powers that the statute provides to the Inspector
General, specific statutory limitations that are imposed on the
agency head, and the relevant legislative history. Id. While we
do not here express a view whether the phrase “general
supervision” in section 204 has the same meaning as the phrase in
the Inspector General Act, we note that the statutory context and
legislative history of the two statutes differ in certain
respects, and that therefore it is arguable that the phrase in
section 204 could be construed to mean something more than simply
nominal” supervision.

‘Because there may, for similar reasons, be questions
whether the General Counsel, Assistant Postmasters General, and
the Judicial Officer of the Postal Service are “Officers of the
United States” for constitutional purposes, Congress also might
wish to provide that the Governors appoint those officials, as
well. Pursuant to section 204, the power to appoint each of
those officials currently rests with the Postmaster General.

A\



Inspector is to be selected by the Postmaster General, subject to
the approval, or “approbation,”. of the Governors. Such an
alternative appointment mechanism would be constitutional even if
the Inspector is deemed an officer. Even though the Governors’
power of appointment would in some sense be “narrowed and
fettered” by the provision that the Postmaster General designate
persons eligible to be Chief Postal Inspector, it would be the
approval of the Governors that would “give[] force and effect to
the designation and breathe([] into the action of the [Postmaster]

the breath of official life.” ©Power of the Secretary of the
Treasury to Remove Inspectors of Hulls and Boilers, 10 Op. A.G.
204, 206-07 (1862). Therefore, the appointment mechanism would

be constitutional, at least so long as the Postmaster remains
subject to removal by the Governors, see 39 U.S.C. § 202(c).?

See Hartwell, 73 U.S. (6 Wall.) at 393-94 (finding that, pursuant
to such an “approbation” statute, the official “was appointed by
the head of a department within the meaning of the constitutional
provision upon the subject of the appointing power”); United
States v. Smith, 124 U.S. 525, 532-33 (1888) (explaining
Hartwell); see also Constitutional Separation of Powers Between
the President and Congress at 32 n.82 (“[l]egislation authorizing
the appointment of inferior officers by a subordinate officer
within a department with the approval of the head of the
department,” as in Hartwell, “does not transgress [the
Appointments Clause] because for constitutional purposes the
appointment should be deemed to be made by the department head”);
Paymasters’ Clerks in the Army - Retirement, 27 Op. A.G. 493,
496-97 (1909); Civil-Service Bill, 17 Op. A.G. 504, 506-07
(1883); Civil-Service Commission, 13 Op. A.G. at 522; Appointment

of Inspectors of Hulls and Boilers, 12 Op. A.G. 392, 395-96
(1868) ; Appointment and Removal of Inspectors of Customs, 4 Op.

By contrast, if Congress constrained the Head of a
Department to appoint only persons nominated by a person not
subject to removal by that Department Head, it would raise a more
substantial constitutional question. C£. Promotion of Marine
Officer, 41 Op. A.G. 291, 293 (1956) (although “Congress may
point out the general class of individuals from which an
appointment may be made and may impose other reasonable
restrictions,” the President “may not be bound in his selection
to an officer .or group of officers merely because in the opinion
of others they are better qualified for promotion,” because that "
would be to substitute the judgment of subordinate officers for
that of the President and to unduly restrict his constitutional
appointive authority”).

6Cf. also Silver, 951 F.2d at 1040-41 (upholding a statute
vesting the power to appoint an inferior officer, the Deputy




A.G. 165, 166 (1843); Appointment and Removal of Inspectors of
Customs, 4 Op. A.G. 162, 164-65 (1843).°

Nonmailability of Protected Forms of Speech

H.R. 22 would amend various sections of the postal code that
render certain materials “nonmailable.” We do not object to
these proposed changes. However, we do think that Congress also
should consider the repeal of certain other statutory provisions
in 39 U.S.C. § 3001 and in 18 U.S.C. § 1461 that
unconstitutionally prohibit the mailing of certain protected
forms of speech regarding abortion and contraception.

Section 1461 of title 18 declares that the following things
are “nonmailable matter” (underscoring added to designate clauses
that we recommend deleting) :

Every obscene, lewd, lascivious, indecent, filthy or
vile article, matter, thing, device, or substance;
and-

Every article or thing designed, adapted, or intended
for producing abortion, or for any indecent or immoral
use; and

Every article, instrument, substance, drug, medicine,
or thing which is advertised or described in a manner
calculated to lead another to use or apply it for
producing abortion, or for any indecent or immoral
purpose; and

Every written or printed card, letter, circular, book,
pamphlet, advertisement, or notice of any kind giving
information, directly or indirectly, where, or how, or
from whom, or by what means any of such mentioned

Postmaster General, in an entity consisting of the Governors of
the Postal Service (principal officers who are collectively the
head of a Department”) and the Postmaster General (an inferior
officer appointed by the Governors); Constitutional Separation of

ANY

Powers Between the President and Congress at 32 n.83 (“It might
be argued [in support of this holding in Silver] that although as
a general matter the head of a department must be a principal
officer and a collective head of department must consist of
exclusively principal officers, the association of an inferior
officer with a collective head of department in making a specific
appointment is constitutionally harmless
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matters, articles, or things may be obtained or made,
or where or by whom any act or operation of any kind
for the procuring or producing of abortion will be done
or performed, or how or by what means abortion may be
produced, whether sealed or unsealed; and

Every paper, writing, advertisement, or representation
that any article, instrument, substance, drug,
medicine, or thing may, or can, be used or applied for
producing abortion, or for any indecent or immoral
purpose; and

Every description calculated to induce or incite a
person to so use or apply any such article, instrument,
substance, drug, medicine, or thing.

A\Y

Section 1461 further provides that such “nonmailable matter”
shall not be conveyed in the mails or delivered from any post
office or by any letter carrier,” and makes it a crime knowingly
to use the mails to mail or to deliver such matter.

Section 3001(a) of title 39 reiterates that “[m]atter the
deposit of which in the mails is punishable” under section 1461
is “nonmailable,” and section 3001 (e) (2) further provides that
certain advertisements of “matter which is designed, adapted, or
intended for preventing conception” are “nonmailable.”

The Judicial and Executive branches long have treated these
provisions as unconstitutional and unenforceable as applied to
speech (including advertising and other forms of information)
concerning abortion and contraception. See generally Sanger v.
Reno, 966 F. Supp. 151, 157-58 (E.D.N.Y. 1997). 1In 1972, a
district court declared that section 3001 was unconstitutional
insofar as it rendered abortion-related speech “nonmailable.”
Atlanta Coop. News Project v. United States Postal Serv., 350 F.
Supp. 234, 238-39 (N.D. Ga. 1972). The next year, another
district court declared both section 3001 and section 1461
unconstitutional as applied to noncommercial speech concerning
abortion and contraception. Associated Students for Univ. of
California at Riverside v. Attorney General, 368 F. Supp. 11,
21-24 (C.D. Calif. 1973). As Attorney General Civiletti later
explained to Congress, the Solicitor General declined to appeal
the decisions in Atlanta Coop. News Project and Associated
Students “on the ground that 18 U.S.C. § 1461 and 39 U.S.C.

§ 3001 (e) were constitutionally indefensible” as applied to
abortion-related speech. See Letter to Speaker of the House
Thomas P. 0O'Neill, Jr., from Attorney General Benjamin R.
Civiletti, at 2 (Jan. 13, 1981).

In that same letter, Attorney General Civiletti also
informed the Speaker of the House and the President of the Senate



that it was the policy of the Department of Justice to refrain
from enforcing section 3001 and section 1461 with respect to "
cases of truthful and non-deceptive documents containing
information on how to obtain a lawful abortion.” Id. According
to the Attorney General, there was “no doubt” that those statutes
were unconstitutional as applied to such speech. Id. at 1. The
Attorney General left open the possibility that the two statutes
might still be applied to certain abortion-related commercial
speech. Id. at 3. However, two years later, the Supreme Court
held that setion 3001 cannot constitutionally be applied to
commercial speech concerning contraception, at least not where
the speech in question is truthful and not misleading. Bolger v.
Youngs Drug Prods. Corp., 463 U.S. 60 (1983). As Attorney
General Reno later explained, the holding in Bolger would apply
equally with respect to abortion-related commercial speech. See
Letters to President of the Senate Albert Gore, Jr. and Speaker
of the House Newt Gingrich, from Attorney General Janet Reno at 2
(Feb. 9, 1996) (citing Bigelow v. Virginia, 421 U.S. 809 (1975)).
As Attorney General Reno also recently explained, nothing in
recent Supreme Court First Amendment doctrine has affected the
conclusions reached by the district courts in Atlanta Coop. News
Project and Associated Students, the 1981 opinion of Attorney
General Civiletti, or the Supreme Court’s decision in Bolger.

Id. at 4; see also Sanger, 966 F. Supp. at 160 (“[elxisting
jurisprudence substantiates the parties’ opinions” that 18 U.S.C.
§ 1462 — an analogous provision that prohibits the interstate "
carriage” of such materials — is unconstitutional as applied to
abortion-related speech”). Furthermore, in her 1996 letters,
Attorney General Reno informed the Congress that, in light of the
Department of Justice’s longstanding policy to decline to enforce
the abortion-related speech prohibitions in sections 1461 and

. 3001 (and the analogous provision in section 1462) because they
are unconstitutional under the First Amendment, the Department of
Justice would not defend the constitutionality of the analogous
abortion-related speech provision of section 1462 in a case
challenging the constitutionality of that provision. See Reno
Letter at 1; Sanger, 966 F. Supp. at 157-58. Repeal of those
provisions would obviate the need to engage in abstract and
time-consuming litigation such as the Sanger case.

Accordingly, we think that Congress should consider the

"The first three clauses of section 1461 also might be
thought to raise serious constitutional problems were they to be
construed literally. For example, the first clause by its terms
prohibits the mailing not only of obscene materials, but also of ™
lewd, lascivious, indecent, filthy or vile article([s], matter([s],



repeal of section 3001(e) (2) and of the fourth through sixth
clauses of section 1461, underlined above.’

Thank you for the opportunity to present our views. Please
do not hesitate to call upon us if we may be of additional
assistance. The Office of Management and Budget has advised us
that from the perspective of the Administration’s program, there
is no objection to submission of this report.

Sincerely,

Robert Raben
Assistant Attorney General

IDENTICAL LETTER SENT TO THE HONORABLE HENRY A. WAXMAN, RANKING
MINORITY MEMBER

thing([s], devicel[s], [and] substance[s],” a vague and broad
litany of materials that could be read to cover many
constitutionally protected forms of expression. The second and
third clauses would appear to render nonmailable all
abortifacients, a prohibition that almost certainly could not
survive scrutiny under modern constitutional doctrine. See
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505
U.S. 833 (1992). However, the Supreme Court has construed the
first clause to proscribe the mailing solely of materials that
are “obscene” under the standards of Miller v. California, 413
U.S. 15 (1973). See Hamling v. United States, 418 U.S. 87,
110-16 (1974). And the lower courts have construed the
abortifacient prohibitions to apply only where the sender intends
that the article be used for illegal abortions. See Davis v.
United States, 62 F.2d 473, 474-75 (6th Cir. 1933) (quoting
Youngs Rubber Corp. v. C.I. Lee & Co., 45 F.2d 103, 108 (24 Cir.

1930) (dicta)); see also Consumers Union of United States v.
Walker, 145 F.2d 33, 35 (D.C. Cir. 1944); United States v. One
Package, 86 F.2d 737, 739-40 (24 Cir. 1936). As so construed,

the three clauses are facially constitutional.
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U.S. Department of Justice
Office of Legislative Affairs

Rashington, D.C. 20530
May 21, 19%9

Honorable John M. McHugh

Chairman

Subcommittee on the Postal Service
Committee on Governmant Reform
House of Representatives
Washington, D.. 20818

Dear Mr. Chairman:

This letter presencts the views of the Department of Justicc
on H.R, 22, the "Pogtel Modernization Act of 1959," as reported
by the Bubecommittee on April 29, 1999, We continue to evaluate
the bill and, therefore, we may preaent additional views in a
supplemental lettex.

In the ysars since the Postal Reorganizatlion AcL oL 1970
there has been an explosive growth in competitive markets for
postal products and services, led by the private sector. In
carrying its mandate under the 1970 Act, the Postal Service
("Usps") has embraced competition and emexged as an aggressive
and successful competitor for market ghare in domestic and
international markets. Given these developments, the Department
of Justice supports clarifying the scope of the postal monopely
and the application of the Federal antitrust laws to non-moneopoly
activities of the USPS. While the Department of Justice cannot
endorse H.R. 22 in its present form, we look forward to working
with you t¢ improve the bill.

From a competiticn policy standpoint, the question for
policymakers is whether an acceptable system can be devised to
put the USPS on roughly the same footing &3 other competitors in
those areas in vwhich it faces competition. Such a system should
engure that the USPS has neither imharant advantages nor
disadvantages over other competitors, whila ensuring that the
USPS has the ability to efficiently meet the requirements of the
universgal service cbligation and provide the service for which it
does not face competition.

Ae structured, H.R, 22 proposes a reascnable framework for
achieving important competition poliey objectives without
diminishing the important policy dimecnsion of universal service
and the critical role of the USPS in carrying out that policy
objeetive.
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Appolntmentas Olause Concerrns

While we support competitive reform in this area, we have
several concerns about H.R. 22. Sectien 212(a) of the bill would
amend 39 U.8.C. 3601(a) to provide new criteria for the
President's appointment of commissionsrs to serve on the Dostal
Rate Commission. A sentence of that provision would read: °The
Commissioners shall be chosen solaly on the basis of their
technical qualifications, professional standing, and demonstrated
expertise in economice, accounting, law, or public
administration, and may be removed by the President only for
cause." While there is nothing objectionable about including the
enumerated, reasonable qualifications ag eriteria that the
Pregident should conaider in making his appointments, it would be
unconstitutional to make such qualifications the exclusive
criteria for the President's consideration. The use of the werd
"gsolely" in this provision would appear te preclude the President
from coneideration of cther permissible criteria. Such a
limitation would unreasonably limit the DPresident's choices and
therefore would be incensistent with the Appointmants Clause,
U.S. Const. art. II, § 2, cl. 2. See, e.g., Givil Service
Comm'n, 13 Op. Att'y Gen. 516, 530-21 (1871). Accordingly, we
urge that the word "solely" be deleted.

Similarly, section 212(b) (1) of the bill would amend 39
U.5.C. 202 (a) to provide that, in choosing appointees to be
Directors of the Postal Service (currently known as Governors of
the Postal Service), the President shall make choices 'aolely on
the basisz of [Directors'] demonstrated ability in managing
organizationyg or cvorporalions (in elihe=r Lhe public or privalLe
gector) of substantial size.? For the reasons stated above, the
word "solely" should be deleted.

- Proposed section 202(a) also would provide (in conformity

with the current section 202) that Directors "may be removed only
for cause." We have sericus doubts about the constitutionality
of such a "for cause" restriction on the Pregident's power to
Temove guch officers. Sea Mverg v United States, 272 U.S. S2
(1926) ; Memorandum for the General Counsels of the Federal
Government, from Walter Dellinger, Assistant Attorney General,
Office of Legal Counsel, Re: The Consi Separ of
EOWEYs Datween the Dresjger 3 IXagR, 15996 WL 876050, at 46-
S1 (May 7, 1996). Aecordingly, we would urge omission of the
"for cause" removal limitation from the proposed revigion of
aection 202,

Section 212 (®) (1) of the bill wavld add te 39 U.8.C. 202 a
new subsection (b) (2) (A), which would provide, in part, that:

[n]otwithstanding any other provision of this section,
in the case of the office of the Directsr the term of
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which ie the first one ochoduled ko expire at leest 4
months after the date of enactment of this paragraph-

(1) such office may not, in the case of any
pereon commencing service after thai
expirat.ion date, be filled by any person
other than an individual chosan £rom among
persons nominated for such office with the
unanimous concurrence of all labor
organizations described in gection 206(a) (1).

This limitation would be unconstitutional under the Appointments
Clause. The requirement that the President select the specified
director only from candidates nominated with the unanimous
concurrence of certain labor corganizations plainly would be an
undue limit on his power of appointment. £.q,., Civil
Service Comm'n, 13 Op. Att'y Gen. at 518~20. Accordingly,
proposed section 202(b) {2) (A) (i) should be eliminated from the
pill.

The President’s Authority to Negotlate Treaties

Section 306(a) of the bill would amend 39 U.S.C. 407. In
thie letter, we take no pogition as t¢ whethar the current
section 407 should be amended. However, we would stress that if
section 407 is to be amended, certain constitutional conccrna
should be addressed.

Under the bill, a new section 407 (b) (1) would provide as
follows:

The Secretaxy of State shall be responsikle for
formulation, coordination, and oversight of foreign
policy relatad to internarional postal services and
other international delivery services, excapt that the
Secretary may not negotiate or conclude any treaty,
convention, or other internaticnal agreement (including
those ragulating international postal services) if such
treaty, convention, or agreement would, with respect to
any competitive product (as that term {s defined in
chapter 37), grant an undue or unreasonable preference
to the Postal Service, a private provider of
international postal or delivery services, or any otler
person.

The prohipition against nagotiating or concluding any
agreement that would "grant an undeve oy unreasenable preference,
while perhaps marginal in its impact, see UPS Worldwide
Forwardina, Jne., v, Imired States Pomtal Serv. , 66 F.3d 6§21, 634-
35, 626 (34 Cir. 1995) (construing a simllar "undue or
unraasonable prefarences! provision to acrord the negotiating
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postal aurhorities Ybroad latitude! to provide for "xeasonable:
and nonarbitrary discrimination and preferences , : ied,
516 U.8. 1171 (19%6), nevertheless wculd bc unconstitutional if
it were construed to impose a limitation on the President's
constitutional authority to negotiete treaties. Zee U.S9. Const.
Art, 1I, sec, 2, ¢l. 2; pee algo, e.d., Earth Island Inst. v.
Ghrlstopher, 6 F.3d 6468, 652-53 (9th Cir. 1993) ("The President
alone has the authority to negotiate treaties with foreign
countries. “Into the fiwld of negotiation the Senate cannot
intrude; and Congress itself is powerless to invade it.' - .
{The negoLiation] power [is] exclusively granted ro the kExecutive
Branch under the Comstitution.") (quoting Uni v

-W COrp., 2%Y U.s. 304, 319 (1936)). For that
reason, we asggume that the provision is not intended to impose a
limitation on that constitutional power, but instead is intended
to provide authorization for the Secretary of State to effect
what are known as “congressional/executive agreements." As such,
the apparent limitations on diplomatic negotiating authority in
proposed section 407(b) (1} would merely be conditions on special
powers that Congress would be extending to the Executive branch
to 'conclude" international agreemante without following the
treaty-making procedure prescribed in Article II,

For more than two centuries, Congress has by statute
autherized executive international agreements concerning postal
matters (innluding rates) to he hrought into effect ag domestic
(and international) law without further action either by the
Senate (undar the Treaty Clausae, U.S. Const. Art. TI, gec. 2, cl.
2) oxr by the Congress (under ordinary Article I procedures for
bicameral passaga). From at least 1792 until 1872, the
Postmaster Ceneral was given the power "to make arrangements with
forcign postmaoterp with roforencee to the reoiprocal recaipt and
delivery of mails." Peostal Conventions with Foreicm Countries,
19 Op. Att'y Gen. 513, 519 (18%0); pee alse id. at 516-18
(recounting history). Beginning in 1872, Congress expressly
authorized the Postmaster General, and later the UsPS, to
negotiate anéd "conclude treaties upon postal matters, at least so
far as Lixing the rates of posteye belween Lwo couatzles.! Id.
at 519; spee also id. at 518-19 (recounting statutory history
betwaeen 1872 and 1880); UPS_Worldwide Forwarding, 66 ¥.3d at 624-
25 (describing statutory history through 1955). That statutory
procedure, providing authorization for "congressional/executive
agreements, " has enabled the Executive branch to bring
irternational postal conventions into torce both internationally
and domestically, without further recourse either to the Senate
or to the full Congress.

The power of the Executive branch to effect such agreements
currently ie codified in 39 U.S8.C.A. 407(b)-(d) (West 1995). A&as
of last year, most of the USPS's previous authority to '"negotiate
and conclude" treaties, convantions and amendments was
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transferred to the Secretary of State.. Id. at § 407 (&) . Sectiuvu
407 (a) currently provides:

(1) The Secretary of state shall have primary
responsibility fer formulacion, coordinetlon and
overaight of policy with respect to United States
participation iu Lhe Universal Postal tnion, including
the Uhiversal Postal Convention and other Acty of the
Universal Postal Union, amendments thereto, and all
poatal treaties and conventions concluded within the
Iramework of the Convention and such Aets.

(<) bubject Lo aubgection (d) (which requires that the
Secretary and the Postal Service engage in certain
congultation '[i)n carrying out their responsibilities
under this secticn®], thne Secretary may, with the
congent of the President, negotiate and conclude
Lreaties, conventions and amendmentis referred to in
paragraph (1).

Because gection 407 currently permite Executive branch
officials to *"conclude treaties, conventions and smendments"
without Senate approval, it "gives the President powers that he
clearly would not [otherwise] have'" by virtur of his

constitutional authkority. ) — £
Participate in Intermational iat i — Trade Act of 1974
{39 3 S 0L) — P Leipation in Producer-Congumer Fo e

R A st 7. 4 =48 ik AT S C T £FQro,
Op. 0.L.C. 219, 230 (1978). For that reason, it ig permigaiblae
for Congress to impose some limitations and requirements upon the
Pregident'c power to "negetiate and coneclude" such agrecomenta —
limitations and requirements that it could not similarly impose
on the Preaident's constituticnal power to negotiate Article IT
treaties with foreign countries. "If the President wishes to
exercige the specific powers conferred by the Act, he must do ao
pursuant to the procedures and in accordasnce with the standards
prescoibed io Lhe act."  Id. Couwpare id. al 228 0.2 (Couycwss
could not impose restricticons on the President's constituticnal
authority to conclude treaties subject to the Senate's approval
power, or on the President's authority "tc participate in the
antecedent negotiations").

It appears that the proposed reavised saction 407 may be
intended to provide the Secretary of State the power to negotiate
and "conclude" treaties, conventions and amendments "related to
intexnational postal services and other international delivery
services.” But the proposal is not as clear on this point as’ it
should ke, in large part becauge it would cmit the axpress
provigions to that effect currently found in section 407(a).
Accordingly, if Congress were to amend section 407 (a question on
which we take no position here), we recommend that the authority
be made express, by adding language such as that currently found

-85
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in section 407(a). For instance, the provision could ba amended
to read:

The Secretary ¢f State shall be responsible for
formulation, coordination, and oversight of foreign
policy related to internmational postal services and
other international delivery servmces‘_ﬂg__ggg;;_hggg

: » 2 : tsng except that the
Secre“ary may not nsget:ute—vr conclude any treaty,
convention, or other international agreement (including
those regulating internatiocnal postal services) if such
treaty, convention, or agreement would, with respect to
any competitive producet (as that term is defined in
chapter 37), grant an undue or unreasgonable preference
to the Postal Service, a private provider of
international postal or delivery services, or any other
person.

With this amendment, the provision plainly would result in no
impairment to the President's Article TT negotiating and treaty-
making powers. The President's authority to negotiate and
conclude Article Il treatias (subject to Senata approval) wonld
ramain free of any congressionally imposed conditions. oOnly if
the President wished to avail himeelf ¢of the aspecial authorities
provided by section 407 would the Secretary of State be required
to abide by the limitations that law would impose.

Suclivn 306(a) 9of the bill also would create o ncw 39 1U.8.C.
407(d) (2) (C), which would provide:

The Secretary of State shall, to the maximum extent
practicable, take such measuras as are within the
contxol of the Secretary-

(i) to complete the xrenegotiation of any
traaties, conventions, or other international
agreamsnts (including those regulating
international postal serviceda), ana

(ii) to encourage the governmente of other
countries to make any chan ?es in their laws
{(consistent with the policies carried out by
%hi)provisions referred to in gubparagraph
B)),

which may be necessary in order to satisfy the
conditions specrified in subparagraphs (A) and (B) (ii)
of paragraph (1) in a manner consistent with the goal
of making available rn the Postal Service and private
companies a range of neondiseriminatory customs

-6-
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procedures that will fully meet the needs of all types
of American shipper=. The Secretary of State ghall
coneult with the United States Trade Representative and
the Commissioner of Customs in carrying out this
aubparagragh.

The "conditions specified in subparagraphs (A) and (B) (ii) of
paragraph (1)" refer to certain restrictions that the statute
would lmpose on the USPS and on the Customs Service with respect
to shipments of internaticnal mail.

Like the limitation discus2ed above, these reguirements
would be unconstitutional if they were to be applied to the
Pregident's constitutional authority to negotiate international
treaties. But such requirements may legitimately be imposed as
conditions upon the Executive's statutory power to '"concluder
postal treaties absent Senate approval — a power that we assume
the drafters intend to give the Secretary of State pursuesnt to
proposed section 407(b) (1). Accordingly, if Congress adopts a
new section 407(d) (2) (C), we recommend that it be drafted along
the following lines:

In exercising the authority pursuant to subsection (b)
to conelude new treaties, conventions and amendments
related to international postal services and to
renegoriate susrh treatiem, conventioens and amendments,
the Secretary of State shall, to the maximum extent
practicable, take such measgures as® are within the
Secretary's control to encourage the governments of
other countries to make any changes in their laws
(consistent with the policies carried out by the
provigions referred to in subparagraph (B)), and take
such other actions, which may be necessary in order to
satisfy the conditions spucifled in subparagraphs (A)
and (B) (ii) of paragraph (1) in & manner consistent
with the goal of making available teo the Postal Service
and private companies a range of nondiscriminatory
customs procedurez that will fully meet the needs of
all types of American shippers. The Secretary of State
shall consult with the United States Trade
Representative and the Commissionsr of Customs in
carrying out this subparagzraph.

In addition, we note that other agencies may have additional
concerns, from a policy perspective, with the proposalsz in
section 306 (a) of the bill.
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Appolntments Clause Concerno:
Removal of Exaecutive Branch Officers for Stalking

Section 81l1{a) of the bill would create a new Federal
criminal cffense prohibiting the “stalking! of Federal and postal
oificers and emgloyees, to be codified as 18 U.8.C. 881. A new
18 U.8.C. 88l(c) would provide for civil relief from violacions
of the stalking prohibition. That subsection would provida, in
pertinent part: .

(1) Whoever ie aggrieved by a vioiation of this section
may, in a eivil antien, obtain appropriata raliaf from
the person engaging in that violation. Such relief may
include compengatory and punitive damages, and
injunctive or declaratory relief, and shall include
reagonable attorney's fees.

(A) the ¢ourt iseues an injunction under this
subisection;

(B} the person against whom the iniunction is
iguued 1o an wllicer oo euployee it Lhe
éxecutive branch ¢f the Federal Governwment ox
in the United sStaces pPostal Service; and

{C) there la a nexus between the enjoined
conduct and such person's office or
employment ;

the court may order that the person be suspended or
summaxlly discharged from such office or employment.

If proposed sectior 381(c) (2) were construed to give courts
the discretionary authority to order the suspension or discharge
of Executive branch officers, it would permit an impermissible
intrusion on the President's power to appoint such officers, and
to gupervise and retain such officers subject to Congress's powar
of impeachment. See U.S. Const. Art. I, sec. 3, cl. 7; id. Art,
TT, sae. 4. (ompare, e.j., 21 U.8.0. 622 (1594) (in emsence
egtablishing a qualification for office by providing that
nfficars who are convicted of violating the felony provision
automatically "shall . . , be summarily discharged from office").
Accordingly, the words "officer or" should be deleted from
precpogsed section 881 {c) (2) (B).

Drafting Concern

Section 811 also raises a drafting concern. We do not
believe that the organization of proposed new secticn 881 (a)

-8 -
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(which section 811 would create) accurately raflects the
drafter's intent. We suggest that the subparagraph (1) of
paragraph (a) be made to follow immediately aftoxr the word
“Whoever,” and not be a separate paragraph unto itsalf.
Paragraphs " (2)" and "(3)" apparently arec meant to include the
language in "(1)," but under the current structure they do not
actually include that language.

Reduction of USPS Sovereign Iummunity

We also have serious concerne regarding proposed section
307. Section 307 would amend 39 U.S.C. 409, a provision relating
to litigation invelving the USPS, in several important respects.
Initially, section 307 would amend section 409 to provide that to
the extent that the USPS engaged in conduct with respect to any
service not reserved to the United States then the USPS “ghall
not be considared a 'Federal Agency' rfor purposes of [the Federal
Tort Claims Act] and shall be liable for actien in tort in the
game manner &g a private company."' Thereby, the statute would
exclude the USPS from the limitations and exclusions of the
Federal Tort Claime Act.. The USPS alao would become subject to
liahility undar the copyright laws and tha antitvnar laws an wall
as subject to vavrious State and local zoning, building, and land
use requlations. We opposa provisions that raduce the USPS's
sovereign immunity, although it appears that, as under exigting
law, judgments againet the Service would be paid from funds
available to the USPS.

Justice Department Represgentation of the USPS

Additionally, section 307 would explicitly prohibit the
Department of Justice from represencing the USFS in the context
of its "competitive" activitias. While we have a number of
cbjections te this provision, we strongly oppose it for tnree
principal reasons. :

FPirst, the prohibition against Justice Department
representation of an agency of the Federal government is
unprecedented. It is derogation of the Attorney General's
responsibilities.

Second, a Federal entity's activities, including those of
the USPS, frequently raise litigation issues of concern not only
tc that particular agency, but to other Pederal agencies as well.
3 prohibition againar Juatina Dapartment repregentation would
interfere with the Attorney General's ability to protect the
interests of the United States overall.

Third, the proposal is inhevently unworkable because of the

USPS' integrated operational structure., An act or acts giving
rioea to alleged liability well may have occurrad in the @ontaxt

-5 -
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of both "competitive" and 'non-competitive® activities, making it
impossibia to separxate acts for which Justice Department
representation is permitted from Llose for which fo is
prohibited.

Moreover, we have particular concazrn that some activities of
the USPS would be under the regime of the rederal Tort Claims Ast
and others would not. Apart from the representation proklems
discussed above, such & bifurcation of responsibility inevitably
would lead to inordinate problems of management and artful
pleading. '

Application of Murder and Assault Statutes

Section 801 purports to make applicable to postal contract
atployeoa the Federal murdexr statute and tha starute prohibiting
aggault in the course of the performance of officlal ducies.

This cection appears intendad to regspond to Unirted Seates v.
Kirkland, 12 F.3d 199 (1lth Cir. 1994), which held that the then-
applicable version oI 18 U.8.C. 1111 did not inciuda contract
employees of the USPS. However, in Rirkiand, the ccurt approved
but distinguished an earlier ruling in Unjted States v. Scohuffer,
664 F.2d 824, upholding the application of section 1lllé to
CONLIRCL pesswns "asgisting" a deputy United Otateas Marshal,

significantly, after Klrklapd was decided, 18 U.5.C. 1114
was amended in the wake of the Oklahoma City bombing to include
any officer or employee of the United States while performing
official duties "or any person asgisting such an officer or
employee, " language vhich did not exist previously. In light of
thig amendmént, we believe that contract employees assisting
postal workars are covared currently by section 11i4 and thar the
proposed amendmeént is unnecessary. Moreover, itg adoption could
pe interpreted ag endorsing a narrow reading of the "person
agsisting” language in zection 1114 and could be veed againe:t the
Government in other situations.

Angat FVorfeiture Proceeds

Section 803 would allow the USPS to retain asset forfeiture
rccoveries. Thie provislon would affect the Justice Napartment
aspet forfeiturs fund, established by 28 U.S.C. 524(c) adversely
and repeal impoxrtant portioens of an existing agresment on the
rllecation &f recoveries,

Section 8§03 would amend 31 U.$.C. 2003 (b) (7} to require
deposil inCo the USPS fund of “amounts (including proceeds f£rom
the gale of forfeited items) from any civil forfeiture conducted
by the Postal Service aml from any forfeiture resulting from an
investigaticn in which the Postal Service has primary
responsibility.” Under the currea. vecrsion of sectien
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2003 (k) {7), only amounts from civil forfeiturec "conducted by the
Postal Service," j.e,, forfeitures carried out in administrative
proceedings conducted by the UEPE, arc deposited inte the USP3
fund. Section 803 effectively would add the proceeds of judicial
forfeitures "resulting from an investigation in which the Postal
Service has primary responsibility" for deposit to the USPS fund.
Addieionally, the proposed language might be conarrued te include
administrative forfeitures "regulting from an investigation in
which: Llw PoulLal Segvice Lias primary responsibility," even if che
administrative forfeiture actually was conducted by another
agency .

section 803 also would amend 39 U.S.C. 2003 (b) (7) tc provide
"that nothing in this paragraph shall preclude the Postal
Service, on such terms as it may determine, from sharing such
amounts with any Federal, State, or local law enforcement agency
which participated in any of the acts which led to the seizure or
forfeiture of the property." Under current law, the proceeds of
judicial forfeitures, including those “"resulting from an
investigation in which the Poatal Service has primaxy
regponsibility, " are deposited in the Justice Department's asset
forfeiture fund, pursuant to 28 U.S.C. 524(c) (4) and (c) {i1) ().
Section 524 (c) (4) provides that "all amounts from the forfeiture
of property under any law enforced or administered ?y the

Department of Justice, except all procmeds of forfeitures

g a " shall be depogited in
the Juatice Department asset forfeiture fund. (empharisr added).

For judicial forfaitures, zection 524 (c) (1l) provides that,
for purposes of section 524, property is forfeited pursuant to a
law cnforced or administered by the Department of Justice where
it is forfeited pursuant to "a judicial forfeiture proceeding
when the underlying seizure was made by an officcr of a Fedeoral
law enforcement agency participating in the Department of Justice
apsely Forfeiture Fund or the property was maintained by the
United States Marshals Service." 28 U.S.C. 524(¢) (11)(A). For
administrative forfeituzes, ssction 524 (¢) (11) provides that
property is forfeited pursuant to a law enforced or adwministered
by the Department of Justice where it is forfeited pursuant tov "a
eivil administrative forfeiture proceeding conducted by a
Department of Justice law enforcement component or pursuant to
the authority of the Secretary of Commerce." 28 U.S.C.
S24(c) (11) (B} .

The USPS shares in the Justice Department's asset forfeiture
fund pursuant to the "Agreement on Sharing of Forfeiture Proceeds
Between the Departmant of Justice and the Pogtal Inspection
Service," dated March 22, 1991 (the "Agreement”). The Agreement
i not written in terms of the proceeds of forfeituras "resulting
from an investigation in which the Postal Service has primary
responsibility." However, paragraph 2 of the Agreement concerns

- 11 -
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"Judicial Forfeitures in Solcly ([Postel] Service Cases” and
prevides that

filn any judicial forfeiture cases based exclusively upon
the investigative efforts of tha [Pustal] Servive, 80% of
the net proceeds shall be transferred to the Postal Sarvice
Fund with the remuining 20% to be retained in the Department
of Justice Assets Forfeiture Fund to reflect the efforts of
components Of the Department in maintenance, forfeiture, and
disposition of seized property.

Paragraph 1 of the Agreement, "Judicial Forfeitures in Joint
Cases," provides for the transfer of "an equitable share" of the
net proceeds from the Justice Departmant asset forfeiture fund to
the USPS fund in any judicial forfeiture cases involving joint
investigation or operations of the USPS and other agenciee
participating in the Department of Justice Asser Forfeiture
Program, Paragraph 3 of the Agreement ("Exceptional Judicial
Forfeiture Cases") provides for negotiated distributions in
"exceptional' judicial cages. Paragrash 4 of the Agreement
("Administrative Forfeiture in Joint Cases") provides for the
transfer of Yequitable shares" of the net proceeds from the USPS
fund to the Justice Department asset forfeiture fund in any
adminigtrative farfeiture casas invelving the joint affortz of
the USPS and other agencies participating in the Department of
Justice asaet forfeiture program. Paragraph 5 of the Agreement
(*Reduction of Sharing by Amount of Fund Allocations")
acknowledges that "gharing® tranzfers from the Justice Department
to the USPS fund are to be reduced by the ampunt of Justice
Department monies allocated to the USPS due ko ito participation
in the Justice Department asset forfeiture fund.

Section 803 effectively would supersede a gignificant part
of tha Agreement. Under section 803, the proceeds of judicial
forfeitures "remsulting from an investigation in which the Postal
Service has primary responsibility" would be deposited lalo Lhe
UsPS fund rvather tham into the Justice Department fund. This
would be the case even if another law enforcement agency
participating in the Justice Department fund made the seizure, if
the property wasd maintained by the Marshals Service, and 1f an
agency other than the USPS administratively conducted the actual
forfeiture, Section 803 might even be read to require deposits
to the USPS fund where a Justice Department component conducted
the actual administrative forfeiture, 1In addition, the proposed
amendment, would give the USPS virtually unfettered anthority to
share forfeiture proceeds with other law enforcement agerncies
that participated in the forfeiture "on such terms as {the USPS]
may determine.®

- We note that “primary responsibility" in an investigation
can change over time. It also may vary according te the specific
investigative activity inveolved. PFinally, it need not coineide

- 12 -
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with primary respongibility foxr the forfeiturc involved.
Nevertheless, under section B03, the determination of primaxy
inveetigative rescponoibility weuld control the dispositiorn of
forfeiture proceeds.

Section 803 alsc leaves unclear how the Department of
Justice would be reimbursed for the expenses uf walnLenancs,
forfeiture, and disposition of seized property in judicial
forfeitures where Lhe USPS has primary responsibility for che
investigation.

We suggest amending section 802 az follows:

Sec. 803 ALLOW POSTAL SERVICE TO RETAIN ASSET FORFEITURE
RECOVERIES

Paragraph (7) of section 2003/b) of title 395 United
starea Coda, is amended to read aa follows;

“(7) amounte (including proceeds frem the sale of
forfeited items) from any civil forfeiture conducted by the

Postal Bervice from—any—forfeiture—resuiting—from-an
Investigation—inwhicih-the-Postat—Servive—tms—primary
responsibiitty and from any tirensfer fiom the Department_ of
the Ixeasury Forfeiture Fund or t} i

g _BIAL 6L AL, b M phdd A 4O hhdid G
component, except that nothing in this paragraph shall
preclude the Postal Service, on such terms as it may
determire, from sharing such amounts with any Federal,
State, or local law enforcement agency which participated in
any of the adte which led to the geizure or forfeiture of
the property; and".

Duplication of Controllad Substances Aot Provisions

Saction 812 of the bill, the '"Nonmailability of Contralled
Substances, " would establish a five year penalty for mailing a
controllsd substance in such an amount as would constitute a
felony under the Controlled Substances Act, 21 U.S5.C. 801 et peqg.
We belicve that this proviocion unnecessarily duplicates existing
drug statutes, 21 U.S,C. 841 and 846, which may lead to
significant legal challenges, including a chellenge as to whether
charging someone under title 18 pracludes charging a wmore gevere
offense undexr title 21. In addition, . .whether an offense is a
felony or misdemeanor, under the Contrxolled Subscances Act, is
not deterained by Lhe awount of the cuntrolled substarce but
rathier by the intent to distribute. It is further wnclear
whether the use vl the tezm "wail® ip loteuded Lo encompass the

- 13 -
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varicus commcrclal couricr companics that are alse aignificant
tools of drug traffickers. At minimum, this provision should
stete clearly that it would not censtitute the exclusive remedy
under Federal law for asuch conduct or preclude prosecutiecn under
the Controlled Substances Act. We suggest that language such as
the following be added at the end of section 812 of the bill:

Prosecution and punishment under thies section does not
preclude prosecution and punishment Ifor the same conduct
under any other applicable gection of the United States
Code.

Thank you for the oppoartunity to present our views. Please
do not hesitate to call ugon us if we may be of additional
assistance. The Office of Management and Budget has advised us
that from the perspective of the Adminietration's program, there
is no objection to submission of this letter.

Sinceraly,

~ = g -
‘=thﬂ f? «Lﬁ:ﬂr*—€§>
Jon P. Jennings
Acting Assistant Attorney General

cc: Honorable Chaka Fattah
Ranking Minerity Membaer
Subcommittee on the Postal Service
Committec on Covernment Raeform

Honorable Dan Burton

Chairman

Commit.tee on Government Reform
Honorable Henry A. Waxman

Ranking Minority Member '
Committee on Government Reform
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May 30, 2000
Gene and Lael,

Subject: Illarionov's Economic Plans for Russia

* This little note gives a summary of Andrei Illarionov's economic plans for Russia. These
include: :

e the imposition of a currency board,
e widespread deregulation, and
¢ rolling out the red carpet for foreign banks.

¢ The analysis concludes that Illarionov's ideas are good in theory, but more the ravings ofa
starry-eyed economic idealist than an actual blueprint of plans that could be implemented
anytime soon.

Rob %
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Renaissance Capital o Morning Monitor

Politics and Economics

Andrei [llarionov Suggésis a Currency Board

Chief economic advisor to the President, Andrei Jllarionov, yesterday produced his own version of an econom-
ic programme. Following on from the sterling effort by German Gref’s Centre for Strategic Smdies, Andrei
lllarionov attempted to go one bettar and produce a programme that was even more radical. Mr llarionov is
something of a free market maverick and his programme should be treated as his own personal opinion, rather
than anything that will have much of an impact on policy. For the record, his proposals include:

- Establishment of a currency board, This is the centre-piece of Mr Illarionov’s reform proposals and char-
actenses bis rather ambitious programme. While arguably a good idea for a country with a decent institu-
tional framework wanting to fud a radical cure to an addiction to inflation, a cwrency board in Russia
would simply prove a spectacular failure. Without 2 bond market, sterilisation instruments, an independent
centra) bank or even a banking system, Russia could not sustain a currency board.

- _Widespread deregnlation. Mr [llarionov proposes removing conwols from capital movemnents, exports,
prices, business registration and residential rights. Russia cernainly needs 1o s¢rap large swathes of regula- '
tion, if it is ever to attract the investment needed to sustain the current recovery. However, precisely how
Mr Illarionov intends to implement the deregulation is left unclear.

- Eod restrictions on foreien banks” activity and end government supervision over banks. Few would.
~dicagree that it is imperative to find some solution to Russia’s chronic lack of a functioning banking sys-

tem. While the invitation of foreign banks into the sactor is certainly one menns of achieving this aim, it is
politically implausible. Given the number of targets for reform, political capital could be well spent else-
where — Russia has done surprisingly well without a banking sector over the last year.

e C_ut the number of ministries. Agaip, a great idea, and one that is being implemented by Mr Putin and

Mr Illarionov’s plans are a blueprint of radical ecopomic reform for Russia. Living up to his reputation, he has
produced a programme that could in theory impose a free market, and yet in practice would be unimplementable.
The programme is interesting in that it shows the kind of advice that My THartonov 1s providing 1o Mr Putin, but
it has little practical application. —

Politics and Economics 7(501) 258 7916
Roland Nash Yaroslav Lissovolik
Thursday, May 25 2000 : page 4
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To amend title 18, United States Code, to eliminate the prohibitions on
the transmission of abortion related matters, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 8, 1999
FPRANK of Massachusetts (for himself, Mrs. LowEy, Mr. WaxnMan, Mr.
STARK, Mrs. THURMAN, Mr. HasTINGS of Florida, Ms. NORTON, Ms.
SCHAKOWSKY, and Mr. LiaNT0S) introduced the following bill; which was
referred to the Committee on the Judiciary

A BILL

amend title 18, United States Code, to eliminate the
prohibitions on the transmission of abortion related mat-
ters, and for other purposes.

Be 1t enacted by the Senate and House of RBepresenta-
tives of the Unated States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Comstock Cleanup Act
of 1999”.

SEC. 2. IMPORTATION OR TRANSPORTATION OF CERTAIN
ABORTION-RELATED MATTERS.
Section 1462 of title 18, United States Code, is

amended—

doo2
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1 (1) by striking ‘“‘or” at the end of subparagraph
2 (b) of the first undesignated paragraph; and
3 (2) by striking subparagraph (c) of the first un-
4 designated paragraph.
5 SEC. 3. MAILING OF ABORTION-RELATED MATTERS.
6 Section 1461 of title 18, United States Code, is
7 amended by striking *“; and” the first place it appears,
8 and all that follows through “Is declared” and insertihg
9 ‘“is declared”.

*HR 2808 IH
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Mr. HYDE.
x * ¥

Mr. Speaker, I am happy to yleld to
the gentlewoman from New York (Mrs.
LOWEY] for the purpose of engaging in
& colloquy.

Mrs. LOWEY. Mr. Speaker, I would
like to congratulate the gentleman
from Virginia [Mr. BLILEY], the chair-
man of the committee, and other mem-
bers of the conference in bringing this
very important conference report to
the floor today. However, I would like
to bring to your attention one section
that is very troubling to me.

Section 507 amends the preexisting
gection of the Criminal Code (18 U.S.C.
1462) and applies it to the Internet.
Now, {t was my understanding that
your intent behind adopting this provi-
sion was to place reasonable restric-
tions on obscenity and indecency on
the Internet. I support this goal.

Howaver, a section of this act may be
construed to curb discussions about
abortion. It seems to me this provision
would certainly be unconstitutional.

Mr. HYDE: Well, reclaiming my time,
Mr. Speaker, ] certainly agree with the
gentlewoman that any discussion
about abortion, both pro-life and pro-
abortion rights, is protected by the

first amendment guarantee of free .

speech; and I certainly agree, nothing
in title V should be interpreted.to in-
hibit free speech about the topic of
abortion. .

Further, it is corfect that our prin-
cipal intent in adopting this provision
was to curb the spread of obscenity and
indecency, speech that is not protected
by the first amendment, from the
Internet in.order to protect our chil-
dren.. . . .

Mr. HYDE.
* k *

Concerns have been raised about the
amendment to. 18-U.S.C. § 1462 regarding an
interactive computer service. Section 1462
generally prohibits the importation or transpor-
tation of obscene matter. Subsection 1462(c)
prohibits the importation or interstate camiage
of “any drug, medicine, article, or thing de-
signed,. adapted, or intended for producing
abortion, or for any indecent or immoral use;
or any wiitten or printed card, letter, circular,
book, pamphlet, advertisement, or notice of
any kind giving information, directly or- indi-
rectly, where, how, or of whom, or by what
means any‘of such-mentioned articles, matters
or things may be obtained or made * * *."

We are talking about the advartisement,
sale. or_procurement of drugs or medical in-
struments_or devices, used to bring about_an
abortion. This language in no way .is intended.
to inhibit free speech about the topic of abor-
tion, nor in any way to limit medical or sci-
entific discourse on the Intemet. This.amend-
ment to subsection 1462(c) does not prohibit
sarious discussions about the -moral questions
surrounding abortion, the act of abortion itself,
or the constitutionality of abortion. This statu-
tory language prohibits the use of an inter-
active computer service for the explicit pur-
pose of sail’mgL._ procuring_or facllitating the
“sale of drugs, medicines or other devices in-
tended for use in_producing abortions. The
statutory language is confined to thos
mercial activities already covered in section
1462(c) of titie 18 and in no way interferes
with the freedom of individuals to discuss the
general topic of abortion on the Internet.
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340 ted Zt Republic in respect of lt.s
oiés dealings With Russien banks. .’
; ta'uly youm. -

' v L Vienna, VA. -January 24, 1998
ANRET. vrmm. Bsq., i

. Counsel, Republic Nat(onal Bank nf New
York, New York, NY: =
Dm ANNE: Your letter to me; da.ted Jinu- -
dary 17, 1996, .ooncerned an article sntitled

of New York Magnzine. That article dealt, in. -

part, with the sale of American currency, to

" banks.in Russia by Republic Nntlona.! Ba.nk
" of New York (“Republic”).” '

As you point out in your letter, the' nhip-
ment of-hank notes by United States banks
to other banks, in Russia or anywhere else,
i8 permitted by U.S. law and there {8 nothing
inherently illegal about such activities. The

New York article was certainly anfair in’

- suggesting otherwise. Furthermore, we have

never enoountersd a ' money. launderlng

scherhe 'which seeks to convert sssets al:

ready. in ﬂnmoia! insum&lom lnw bnnk
' notes. .’

.Banks auc.h as Republic. with a hlar.ory o!‘
atrong compliance programs and valuable co-
operation with law enforcement authoritiea
in this country, can be expected to recognize *
the rieks -of parucular transactions in their
efforts to avold becoming ensnared o wrong-
doing." Republic has indeed, as your letter
also points out, been supplying voluntary re-
ports to federal law enforcement of ‘ita ehip-

ments. of . bank. notes to.Ruesia and other’

: ocountries in dn effort to assist U.8. authori-
. tles.

oial community relies on highly experienced
officials such ag you and banks such as Re-
public to carry out our law enforcement rmjs-
sion. I'look forward to. continuing to work
with you in t.he nsht. a.s-a.innt money ]nunder—

ing.
With beu!; wiahes.
Sincerely, -

" STANLEY E. Momue
Director

-4 AXIN, GUMP Smuss HAURR -

* & FELD, L.L.P., ATTORNEYS AT LAw,

) i Washinytan. DC, January 28, 1896..
EDIToR, New York,

K-11I Magazine Corpm-atian
New York, NY. *

DEAR BIR: The a.rt.lole entitled ‘'The Money
Plane’ in your January 22, 1896 18sue of New
York magezing misleads your readers by re-
lylng on anonymous innuendo to fmpeach
the Integrity of respected U.S. banks. As a
former Ambassador to R:ssia, I have seen
{irsthand the importance of selllng dollars to
Russian banka: U.S. currency helps to sta-
bilize the Russian economy as that nation’s
political leadership struggles to modernize
and democratize their country and that in
the best interests of the U.S. and the fres
world.

Thé circulation of the U.S. currency in

- Russia Is an Important element of U.S. trade
and forelgn policy. Through banknote and
other transactions, U.S. banks remain en-
gagod with their Russian counterparts,. in-
troduce them to and reinforce the high
standarde of the {nternational banking sys-
tem, and prevent the sort of economic isola-
tion that could undermine the continuing de-
velopment of Russia’s financial system. Pro-
viding a steady supply of U.S. curroncy to
Russjan banks ie perhaps the single most el-
ficient form of support the U.8, can offer any
country in a position as dellicate os Russia's.

'23:20 FAX 202 973 3070

Sendor - -Vice_ President and Deputy GeneraJ'

"The Money Plane" {n the January 23 issue .

Our pmxrun of pa.rtnarshlp with the finan-

. Not to be overlookad Is
" banking activity also opalls

Weat..

JPublic National Bank in' particular, know-
" ingly conduct banknote traneaotions with
Russian banks that are controtied by or as-
sociated with organized orlme., No ome can’
“deny that crime and corfuption are today.
among-the greatest thrgats to the creation
of a modarn demoaracy ih Russia. However,
while'l am no expert on the subject, my un-
derstanding. s -that all, bankmote ' traps-
actions between U.S. and, ‘Russian banks are
_conducted in strict accordance with the re-
" porting and ‘‘know-your-oustomer' evidence

to the contrary. 'The fact 18 that-the U.8."

banks that hendle banknote transactions,
- with Russis or any ‘other. country, monitor
to the best of their ability the activities of:
the banks with which they do business, con-
‘tinuously ssek reliable information regard-
ing the integrity of those institutions, and
will discontinue transactions with any insti-
tution that government authorities indicats
18 tnvolved in criminal activity. Further-
more, I know of no instances where fedara}

.banking or law enfarcement offlolals have

indicated that there Ate Russian banks with
whom business should be disoontinued, - :; .-
As far ag oriminal activity in- Russia le
conoerned, 1t should be.stopped by increasing
the resources and capabilities of Russian law

enforcement and continuing the cooperation .

that exists ber.ween U.S and R-ussla.n an-
thorities,

You did a dlsservioe to your readers a.nd I.

hope that, as & matter of integrity, you will
publicly apologize- .and.. correct = your
migstatements-that X am. gure were hmdvertr
_ent,

Respe_ctmu.y

Ronm'r S. Smusa.

At a press conference on January 18, 1998
United Btates Ambagsador t.o Russia. Thom-
a8 Pidkering stated: |

Amerioan and 1nbemnuonal banlm who'dre
depoaitories with the federal reserve system
will bs the principal conduits,. may be as
many as a dozen of thosge brlnmmr money
here to Russia, where it will be redistributed
through their arrangements with the Rus-
"8lan banking system into the Russian sys-
temn to meet the demands that people will
have in this country for new dollars.

" ® : * * T

We do not believe that activities taken
through the currency provide an effective
remedy {or money laundering or the use of
currenoy in criminel activities and, indeed,
suggestions that this be done, in our view,
would produce greatar pegative effecta on
the stability of worldwide ocurrency systems
then they would produce benefits {n attack-
ing the criminal culture, . . .

IN HONOR OF MR. HENRY
SANCHEZ ON HIS 50 YEARS OF
FEDERAL SERVICE

HON. ROBERT MENENDEZ

OF NEW JERBEY
IN THE HOUSE OF REPRESENTATIVES

Tuesday, February 13, 1996

Mr. MENENDEZ. Mr. Speaker, | rise today
to pay tribute to Mr. Henry Sanchez on the oc-
casion of his 50th year of Government service.
A speclal ceremony will be held In his honor
on Friday, February 16, at the Harbor View
Community Club Military Ocean Terminal in
Bayonne, NJ.

r termam of Remarks

Your artiole a.lleses t-hnt. UB ba.nka Ro-.'

‘,\In my district.

doos

E 197
‘In February 1944 Mr,’ Smchez began his

- career [h the Navy as a signalman. Faor his
: part’In the_WWII effort, he seérved on a'ship

transponlng American troops to France during
the Nofmandy invaslon..Mr. Sanchez.was dis-"
charged from the Navy in Aprll 1948. Two
yeats later, be began to wo:k at. tha Brooktyn
Amy Basa in New York. " _

"M~ Sanchez transferred to' the’ Bayonne-
Naval Supply Depot in March 1950. For over
45 years, Mr, Sanchez'worked in Bayonne as
a ﬁreﬂgh?er ‘and a supervisory transportation
assistant at the Seavan Container Control Di-
vision, Military Ocean Terminal. In 1980, Mr.
Sanchez moved to the U.S. Alr Force’s Water
Port Logistics Office'where he held the posi-
tion -of depuly commander GS-12. ‘Several
years later he was promioted to GS-13 as the
deputy director, Personal Propenty Directorate, -
Military Traft‘ ic Managemem Command, East-
em Area,

Mr. Sanchez, an outstand‘ ing Ieader on the
]bb has also dedicated much of his time to
the Bayonne community. He is a board mem-
ber of the United Way of Hudson County, vice

. president of the American Legion’s Mackenzie .

Post 165, and a truslee for lhe Bayonne Vet-
erans Refief Fund. - -, -.

For his outstanding work and Ieadership In
logistical ‘support of the European, African,
Mediterranean . and  Arctic  reglons, - Mr.
Sanchez was awarded the U.S. Air Force Mer-
itorious Civillan Service Medal.. He has ‘de-
voted himself to serving his country with honor
and dignity. | ask that my colleagues_.join me
in honoring this .wonderful Individual. }' am
proud to have such-a remarkabla man worklng

OONFERENCE REPORT ON. S 652,
TELECONIMUNICATIONS ACT OoF
1996 :

-

SPEECH OF

HON. NITA M. Lowi:Y

OF NEW YORK °~  ° :
"IN THE HOUSE OF REPRESENTATIVES

Thursday; February 1, 1996

Mrs. LOWEY. Mr. Speaker, although | sup-
port the conference repart for H.R. 1555, the
Communications Act of 19985, | must fise in
opposition to the arovision in the bill that bans
discussions about abortion on the internet. -
This is a high-technology gag rute, and it Is
unaoceplable

-Section 507 will apply pomons of the Com-
slock Act to the intemet. In addition to banning
the dissemination of obscene. materials, the
Comstock, Act also bans the dissemination of
information about abortion. As a result, section
507 of H.R. 1555 will ban both the sending
and the receipt of information about abortion
on the internel.

This ban will have a chlling efiect on the
rights of millions of Americans. Violation of the
ban bili be a felony, punishable by 5 years for
the first offense and 10 years for each subse-
quent offense. Obviously, most American
women will not risk a fail term, aven to share
necessary information about abortion—a legat
medical procedure that is an integral parnt of
basic women's health care.

Proponents of this provision have argued
that because this provislon Is old and has not
been enforced for decades, it will have no im-
pact on women's speech about abortion. They -
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nenls of this ptovlslon aro’;
r (hls provlslon will be Inter-

. !
Either lmerprotaﬁon Is, posslble. be-

wnatmakes this provisi o,d
lumvswhalltwllldo o
N Ona problem 15 that no court has addressed

‘Court dacislon dir¢
information about -

addrasslng this ban on

since then~—most notably, the Supreme Court
- has held thal abortion was a constitutionally

: n & world whiere abortion is legal?
- Would H.A. 1555 ban all discussion of abor—
tioh-on the Intemet?-Or, would it only apply to
" information about unlawful “ebortions, as the

court in the 1915 held? -And what, in 1996, .

does unlawful ‘abortion.mean? For example,

-abortion laws vary greatly. from State to State. -

. It a person receives Information about abortion
servicas that are legal in her State, but lllegal
In the State from which the Inlom\alion was
_sent, would she go'to jali? .-

- Would the provislon only' apply to adverhse-'
ments and commercial speech, as some pro-’
ponents claim? If it does, this provision poten- .

.- tially bars the providers of reproductive hsalth -

services from having websites detalling -the

medical services thay offer. This could also .

- potentially bar many Intemset discussions. of

."AU-4B8—discusslons which could be- de- ..
scribed as facllitating the sale of a.drug for .-

use In producing abortions. Whatsver [ts’
breadth, this provislon—by limiting the Infor-
* mation !hat women can get ‘about abortion—
) gsult: the' health of American womsn at direct
Including this r&etrlchorl on speech concem-
ing the reproductive rights of Amaericans In the
telacommunications reform bil~a bill that has
nothing to do with abortion—will impeds the
_raproductive rights of ali American women. To
trar all intemet users from discussing abortion
Is outragsous. To bar any American from dis-
cussing a medical procedure flies in the face
of every ideal that we hold dear as Amedcans
Unfortunately, under parliamentary rules, |
cannot offer an amendment to the conference

catise the pmvlslons scope i3 Unclear, That Is .
dangeroua. No -

i rtion was decided In
" 1915. ‘Obviously," Guite’ @ lot has: changed'

rrotected right What does this provnston mean )

reporl to strlk pmvislon. Hawever..l have
already begun glscussions with-many of -my -
colleagues about working to have thisprovi-
slon repealed on a future technical comections
bill. Again, although | support this conference

. report, | urge all of colleagues to join me .
.they. clalm—or .very .. P t A g

In working to remove this bén on discussions
about abartion on the Intemet, Thls hlgh—lech-
nology gag rule musl not siand :

'Honon.ma  THE 1866 FAIRFAX
ths provlslun since’the Snprarm ‘Court's deck -
alon In' oa, versis-Wade." In ‘fact, tha"only. :

-.COUNTY.~. CHAMBER - OF .COM- -
M'ERCE VALOR AWARD WINNERS

HON THOMAS M. DAV]S

t . OF VIRGINIA : :
- m THE nousx OF mmnsgn'm'rms

i.:_

" 'Tuesday, February 13, 1996 .

“Mr. DAVIS Mr. Speaker, | rise today to pay

'trlbute 10 the 1996 Fairfax County Chamber of ’
.Commerce Award - Winners. On _Thursday,

February 15, 1996, the Falrfax County Cham-
ber -of Commerce will ‘presemt the Annual
Valor Awards at the McLean Hilton..,

.~.The Valor Awards Fiohor public service offi--

cers who ‘have demonstrated extrema self-

-sacrifice, personal bravery, and ingenulty in
the performance of thelr duty. There are five

categorles: The Gold Medal of Valor, the Sik-.

"ver Medal of Valor, the Bronze Medal of Valor,

the Certificate of Valor, the Life Saving Award.
. The Valor Awards isa project of the Fairfax
County Chamber of Commerce, In conjunction
with the Falrfax County Board of Supervisors,
This Is the 18th year that these awards have
been presented.
The Silver Medal of Valor Is awarded i m rec-
ognition of acts involving great personal risk.

The Siiver Medal of Valor Award Winnars
for 1996 ara: Sgt J. Vincent Byrd, Detective
Kenneth M. Pedigo, Detective Susan Lamar .

The Bronze Medal of Valor is awarded In
recognition of acts involving unusual risk be-
yond that which should be expected while per-
forming the usual responsibilities of the mem-
ber.

The Bronze Medal of Valor Award Winners
for 1896 are: Detective Onzlow G. Williamson,
Jr., Detective Beth A. Benham, 2d Lt. Richard

- H. Bearen, Sgt. Samuel J. Masiello, Police Of-

ficer 1st Class Bryan W. Holland, Police Offi-

-car 1st Class Robent D. Hill, 2d Lt Frank J.

Kitzerow, Capt. Michael LoMonaco, Sgt. Jef-

ORD— Extermons of Remark:
"trey E. Powell,Master Pallce Officer James T.

-Weldon

- The Bronze Medal of Valor Unit Cnallon .
. " Award Winners for 1996 are: Master- Police

[doos

':F.ébruary 13, . 1996

Stewart lll, Police Officer 1st Ctass Rolland L
Watenpaugh, Police. Officer-‘Aaron M. Kush,
Police Officer.1st Class Stephen M. Needsls,

rence M._ Braswall Technlclan Michael A

PPN S

Officer Michasl J. Brennan, Police Officer-ist

“Class ‘Richard D. Carlton,” Officer Chris C.

Cochran,_ 2d LL Arthur J. Hurlock, Sgt. 'James

_Kellam, Police Officer 1st Class Steven R:

_'Mattos,” Master- Police Officer . Jackie L.
" Mitchem, Police Ofiicer 1st ClassLes P. Nor-

throp, Police Officer 1st Class Dan C. Pierson, _
. Police Officer 1st Class Jamss M. Poltack, Lt

- David Mr Rohrer . .

.Pollce Officer Mark E. Royer, Firefighter Law- .

The Certificate ol Valor Is awarded for acts. '

that involve perscnal risk and/or demonstration

of Judgment, zeal, or Ingenutty not normally In-

volved in'the performance of duties. - |
.. The Certifitate of Valor Award Winners for

1996 are: Capt Randall. J. Kennedy, Flre-
. fighter Edward C. Lofties, Officer Timothy C.

_Benedict, Police Officer First Class' Robert '

"Egan, Sgt Matthew W. Pifger, Master 'Police °

Officer Ralph. R." Scoft, Techniclan Edson .

Dewhurst, Jr. ..

The Lifesaving Awand Is awardad for acts

taken in life-threatening situations where an In-

dividuafs life is In leopardy, either medlcally or’

physically. -

The Llfesa\'dﬁg Award Wmners for 1996 are: .

Detecﬁve Nancy G. Schasfer, Volunteer Fire-
fighter Car) “August Uef Ericson, Techniclan
John H. Marlin, Firefighter Willam A.. Sutphin,
Jr., Master Technlclan’ Konrad A. Kurtz, Lt
Cariton G. Burkhammer, Firefighter Georgs N.
Pancione, Jr., Master Technician Michael J.

‘Sheriff Kathlean A..Mlller; Deputy Sheriif Sgt.

Michael G. Dickerson, Deputy Sheriff Private’
First Class Melanie K. Sjurseth, Deputy Sherff -
Cpl. John A. Cralg, Deputy Sheriff Private First -

. Class Barry V. Gartow, Deputy Sherlff Brian K. -

Harmon, Deputy Sheritf Alberta D. Pinto, Offi-
cer Edward K. Warren, Police Officer .First
Class Jarvis D. Lay, Public Safety Commu-
nications Assistant I Kimberly A. Wright :

Mr. Speaker, | know my colleagues join me
In commending these- fine citizens who are

_truly deserving of the title “hera.”

. Stone, Flrefighter David D, Sweetland, Deputy
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‘king predictive judgments about the effect that entry by a Bell —
spmpany into long distance may have on competition in local and

‘long distance markets. This Act also allows the Attorney General

to use any avallable evidence, including evidence acquired under

the Modified Final Judgment, and make a recommendation under any

legal standard the Attorney General considers appropriate.

Further, when a regional Bell company establishes a long
distance or manufacturing affiliate, the Act bars it from
discriminating in favor of its own affiliates and against the
interests of competing long distance providers or manufacturers,
when such outside companies seek to do business with the regional
Bell's local network.

The Act's emphasis on competition is also reflected in
its antitrust savings clause. This clause ensures that even
for activities allowed under or required by the legislation,
or ‘activities resulting from FCC rulemakings or orders, the
antitrust laws continue to apply fully.

I am also pleased that the Act requires interstate
telecommunications carriers to contribute to a fund to preserve
and advance universal service. The fund would be spent to
provide and upgrade facilities and services, as prescribed by the
FCC. And carriers would receive credit toward their contribution
by providing discount service to schools, libraries, and health
care providers in rural areas. In addition, equipment
manufacturers and service providers would be required to address

the needs of individuals with disabilities if readily achievable.

I am especially pleased that the Act requires new
televisions to be outfitted with the V-chip, which will empower
families to choose the kind of programming suitable for their
children. The V-chip provision relies on the broadcast networks
to produce a rating system and to implement the system in a
manner compatible with v-chip technology. By relying on the
television industry to establish and implement the ratings,
the Act serves the interest of families without infringing on the
First Amendment rights of the television programmers and
producers.

I do object to the provision in the Act concerning the
transmittal of abortion-related speech and information. Current
law, 18 U.S.C. 1462, prohibits transmittal of this information by
certain means, and the Act would extend that law to cover
transmittal by interactive computer services. The Department of
Justice has advised me of its long-standing policy that this and
‘related abortion provisions in current law are unconstitutional
: and will not be enforced because they violate the First
amendment. = The Department has reviewed this provision of S. 652
and advises me that it provides no basis for altering that
policy. Therefore, the Department will continue to decline to
enforce that provision of current law, amended by this
legislation, as applied to abortion-related speech.
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ZAP THE COMSTOCK LAW BEFORE IT
BECOMES A COMPUTER VIRUS ON THE INTERNET!

Dear Colleapue:

When you voted an the telecommunications bill last week, did you intend to criminalize
specch about ahortion on the Internot? Of courte not!  But hidden within Scction 507 of the
bill was a provision that provides for up to a $250,000 fine antd/or five years in prison for
using interucliive computer serviccs to provide or receive informution about abortion. Seclion
S07 wax intended to criminalize obscenity on (he Internet, not spcech abant abortiumn.
Repretrably, Section 507 extends to the Intemet not just the intouded obscenity hmn, but a
wmuch troader law from one of the most vensorious times in our history -- « time when
government power was used to fine and imprison people who gavc out aceurate birth control
information. Lct’s honor our oath to uphold the Constitution hy delating the ban on
abortion-related speech from fhe vbscenity law.

The infamous Comstock Act, passed in 1873 at the urging of Anthony Comstock, secretary of
the Committee for the Suppression of Vice, madc it a crime to sead material on birth control
and abortion through the malls. As a special unpaid agent of the Post Office Department,
Comstock went afier people like Margarct Bangar and her husband, William, because they
campaigned fur accurate birth control information. Marguret Sanger wos arraigned on eight
counts ul violating the Comstock Act in 1914 (ur publishing newspaper articles on hirth
contrul; William Sanger was convicted in 1915 [or selling a single copy of "Tamily
Timitation,” a pamphlet on birth canttol. As a result of Comnstock’s crusadse, publishers were
furced to censor their scientific and phiysiological worlks, druggists were prnished for giving
out information about contraceptivn, and average Americans hed to live with censorship of
thelr mail, and without access (o rellable information about contraceplion. Two years before
his death in 1915, Camstock brugged that he had been respousible for the criminal conviction
of enough pcople to fill 4 61.coach passenger train.

The Comstock Acl remsins on our books today, in slightly modified form, at 1% U.S.C.
§1462. In 1971, Congress deleted the prohibition wa birth conwrol; but the prohibition on
informatian about abortion remains, and the maximum flne was incrcascd in 1994 frum
$5,000 to $250,000 for a first offense. If you voted for the telecommunications. confarence
repart lust week, you voted to extend the Cumstock Act to anyone who uses any interactive
Lomputer service to provide or receive information which diroctly or indirecuy tells where,
how, of whom, or by what means an sbortion may be obtained. A browler gag rule is hard to

» an Internet posting of the referral directory of your local medical society, or the
Yellow Pages of the telephonc directory;

> a telemediciue consultation betwecn two doctors who are conferring about a patient
who may need au abortion to save her lifc s

> uploading or downlaading medical Journal articlcs about R1J-4%6, or abour safe
abortdon techniques,

This aburtion-related gag law olearly violalex our cherished Firét Amcndment rights, While
the Lowey-Hyde colloquy on the floor acknowledged that st least somec abartion-reluled
speech is protecred by the First Amendment, he plain lanpuage of §1462 reaches all speech
"which directly or indirectly {tells] where, how, of whom, or by what means” an shortion may
be vbtained, Furthermoro, Chairman Hyde's full statement osserts that §146G2 (dowes criminalize
comrnercial speech about abortion. This interpretatdon threatens spcech relating to obtaining
an abortion, as woll as commercial xpeech relating to a legal medical procedure (se= the

— -..- ., Congregsional Record cxcempt on reverse). Let’s 2ap Mr. Comstack’s law criminalizing
information about"&bortion- beforw- it-becomes g, computer virus on the Intermer.  When
Congress rcconvenes nn February 26, I will introducc legislation which leaves the anti-- .. __ ——
obscenity provisions of §1462 in place, but repeals the provision ahout ubortion informartion.
To be an original ca~spunsor of n at x54431.

>
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Abortion Provision

Stirs On-Line Furor

By John Schwartz
Washington Post Staff Writer

A little-noticed provision df the massive telecom-
nunications act would appear to outlaw dissemination
f abortion information on-line. But sponsors of the
ill, which President Clinton signed with great fanfare
resterday, say the new law will have no such effect.

Abortion rights activists are in an uproar.

The dispute rages around a 19th-century statute,
mown as the Comstock law, that prohibits sending
naterials “of an indecent character” and “any article
»r thing designed or intended for the prevention of
sonception or procuring of abortion” through the mail.
A section of the telecommunications bill inserted by
Rep. Henry J. Hyde (R-IlL.), a longtime abortion foe,
sxtended the century-old law to computer networks.
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Hyde declared in the Congressional
Record that the new law “prohibits
the use of an interactive computer
service for the explicit purpose of
selling, procuring or facilitating the
sale of drugs, medicines or other
devices intended for use in produc-
ing abortions.”

The angry response to the abor-
tion provision is part of a broader
reaction to congressional attempts

_ to regulate “indecent” speech and

images on the Internet. Another
section of the new law, originally
proposed by Sen, James J. Exon (D-
Neb.), punishes the act of making
“indecent” material available to mi-
nors with up to two years in prison
and as much as $500,000 in fines.
The American Civil Liberties
Union and other organizations filed
suit yesterday in Philadelphia to
have the indecency provisions of
the telecommunications act de-
clared unconstitutional. Hundreds
of organizations and individuals who
maintain “home pages” on the Inter-
net's World Wide Web registered
their protest yesterday by changing
the colors displayed on users’ com-

puter screens from the usual vivid

array to a somber black background
with white text.

While the First Amendment is-
sues have galvanized many mem-
bers of the on-line and civil liberties
communities, the abortion provision
has captured the attention of a larg-
er audience. Rep. Patricia Schroe-
der (D-Colo.), who voted for the
controversial “indecency” language
in conference committee, said she
would introduce legislation to re-
move the “crazy provision” on abor-
tion from the telecommunications
act.

Kate Michelman, president of the
National Abortion and Reproductive
Rights Action League (NARAL),
said, “Tt is just another attemp:t on
the part of anti-choice forces to
make abortion unavailable and
eventually illegal.”

NARAL and other abortion rights
organizations filed suit yesterday in
U.S. District Court in Brooklyn,
N.Y., seeking an order restraining
the government from enforcing the
abortion language. U.S. District
Court Judge Charles Sifton denied
the request after receiving assur-
ances from U.S. Attorney Zacharv

not prosecute people who discuss
abortion on-line. -

Michelman said yesterday that °
her organization is not satisfied with
a promise that only extends through -
the end of this administration.

The sponsors of the measure in--
sist that it will not affect abortion..
Alan Coffey, general counsel to the '
House Judiciary Committee, said
Hyde included the Comstock lan-
guage for its effect on indecent ma-
terials, not for the abortion provi-
sion. “The [abortion] language has
been in the statute for many, many
years, but it’s not enforced. And it's
probably unconstitutional because
of the scope of Roe versus Wade,”
the landmark Supreme Court deci~’
sion legalizing abortion, Coffey said.

During House discussions of the-
telecommunications bill, Hyde told
Rep. Nita M. Lowey (D-N.Y.),
“Nothing in this title should be in- -
terpreted to inhibit free speech
about the topic of abartion.”

But Hyde later inserted the pas- °
sage into the Congressional Record
stating that the provision would re-'
strict “commercial activities” con-
cerning abortion on-line. Coffey at-
tributed the apparent contradiction
between the two statements to “bad
staff work.” B

In 1865, Congress passed a law |
to stop people from mailing naughty
photographs—the hot new technol-.
ogy of the day—to soldiers in thé!¢
Civil War, By 1873, conservative °
crusader Anthony Comstock had
successfully lobbied for tougher an-. -
ti-smut and anti-abortion provisions.
“Comstockery” became synony-
mous with zealous censorship, espe-
cially of literary works. '

The addition of the Comstock |
language underscored the irony for
First Amendment scholars. “The
ghost of Anthony Comstock keeps
digging up from the earth,” said
Robert Corn-Revere, who teaches -
First Amendment law at Catholic
University of America School of
Law. “The hand is reaching from
the grave to throttle the First °
Amendment.”

FOR MORE INFORMATION s

To view Internet sites that are
participating in the
telecommunsications bill protest, see
Digital Ink, The Post’s on-line
service. To learn about Digital Ink,



