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To: Ann F. Lewis/WHO/EOP 

cc: Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/EOP 
Subject: Child Custody Protection Act 

Before Jen Klein left for vacation, she asked me to follow up on your e-mail to her regarding the 
Child Custody Protection Act, and stastistics regarding how many grandparents are caring for their 
grandchildren in this country (in order to frame CCF A as "granny goes to jail legislation." ) Here is 
what I found. I will forward this information to the pro-choice community. Please let me know if 
there is anything else I can do. 

According to the March 1997 Current Population Survey of the Census Bureau, 3.7 million 
grandparents maintain households for their grandchildren, the majority of whom arp granHmnrhfirs 
(2.'3 million). These households involve 3.9 million children (or 5.5 percent of all children).. This 
represents a 76 percent increase since l a / u , wneri '1.2 million Amencan children lived in a 
ho'useholcl maintained by a grandparent. Tvvo-thirds of grandparent-headed households have one or 
more parent present, which leaves 1.3 million children raised solely by their grandparents. Between 
1950-199 A families with grandparents and no pansnts present grew by 31 percent. In contrast, 
families with the children's parent present increased only by 13 percent. 

Several reasons account for the recent increase in igrand-parent headed households, including: 
increased drug abuse among parents, teen pregnancy, divorce, a rise in single parent households, 
mental and physical illness, AIDS, crime, child abuse and neglect and incarceration. 
Grandparent-headed households are disproportiona :ely low-income, and children are often at risk. 
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June 24, 1998 

The Honorable Henry J. Hyde 
Chairman 
Committee on the Judiciary 
U .S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

As was stated in the June 17, 1998 letter from White House Chief of Staff Erskine 
Bowles, the Administration would support pre perly crafted legislation that would make it 
illegal to transpon miiiors across state lines for the purpose of avoiding parental 
involvement requirements. The Admimstrati(»n î preciates the concerns of the sponsors 
of RR. 3682, the "Child Custody Protection ̂ kct," about fostering parental and family 
involvement in a minor's decision to obtain an abortion and their concerns about 
preventing overbearing and sometimes predatory adults from improperly influencing 
minors to choose an abortion. 

This letter provides the views of the Department of Justice concerning H.R. 3682, 
as marked up by the Subcommittee on the O)nstitution of the Committee on the 
Judiciary on June 11, 1998. Although, in our view, the bill's civil and criminal provisions, 
as drafted, are overbroad and raise serious cc nstitutional, legal, and law enforcement 
concerns, we believe that legislation could be crafted that would appropriately target non-
relatives who transport minors across state lines for the puirpose of avoiding parental 
involvement requirements. 

I. OPERATION OF H.R. 3682 

H,R. 3682 would establish a new criminal prohibition to be codified as 18 U.S.C 
2401(a). Proposed § 2401(a) would read a:; follows: 

Except as provided in subsection (b), rvhoever knowingly transports an 
individual who has not attained the ag e of 18 years across a State line, with 
the intent such individual obtain an atortion, if in fact the requirements of 
a law, requiring parental involvement in a minor's abortion decision, in the 
State where the individual resides, are not met before the individual obtains 



the abortion, shall be fined under this ti tle or imprisoned not more than 
one year, or both.̂  

The restriction on interstate transport would be triggered if the law in the state 
where the minor resides would impose some S(»rt of parental notice or consent 
prerequisite before that minor could obtain an abortion in the state of her residence. 
As we construe the provision, it appears that ii would be a federal crime to transport a 
minor across state lines for an out-of-state abo rtion if the statutory prerequisites that 
would have been ^plicable if the abortion hacl been performed in the minor's home 
state had not previously been satisfied. Propoj ed § 2401(a) in this way would restrict the 
abilî  of mmors to obtain out-of-state abortions, even where their home states would not 

^ The referenced exception in proposed § 2401(b) \/oiild provide that "[tlhe prohibition of subsection 
(a) docs not apply if the abortion was necessaiy to save tfae life of the minor because her life was 
emdangered by a physical disorder, physical injuiy, or physical illness, including a life endangering phŷ cal 
condition caused by or arî ng from the pregnancy itself .' 

Subsection (d)(1) would define the operative plirase 'a law requiring parental mvolvement in a 
minor's abortion decision' as: 

a law— 

(A) requiring, before an abortion is performed on a minor, cithcr-

(i) the notification to, or consent a parent of that minor, or 

(ii) proceedings in a State court; and 

(B) that does not provide as an alternative to tiie requirements described in subparagraph 
(A) notification to or consent of any person or entity «i)0 is not described in that 
subparagraph. 

Subsection (d)(2) would define 'parent* as someone *who b designated by the law requiring 
parental involvement in the minor's abortion dedsion iis a person to whom notiGcaiion, or from vbom 
consent, is required,* and who also is *(A) a parent or | guardian; (B) a legal custodian; or (C) a person 
standing in loco parentis ^o has care and control of tite minor, and with whom the minor regularly 
resides.* 

Subsection (d)^) would define a 'minor* as *aii individual who is not older than the manmum age 
requiring parental notification or consent, or proceedings in a State court, under the law requiring parental 
involvement in a minor's abortion decision.' 

^ In section EQ, below, we discuss the constitutiona'l requirements for such a state notice or consent 
rê me. 



seek to impose such restrictions on out-of-stat: abortions. 

Violation of § 2401(a) wotild be punishable by fine and by up to one year in 
prison, making it a Qass A misdemeanor. Sei? 18 U.S.C. § 3559(a)(6) (1994). In 
addition, H.R. 3682 would create a civil cause of action: proposed 18 U.S.C S 2401(c) 
would provide that 'X&]ny parent or guardian who suffers legal harm from a violation of 
subsection (a) may obtain appropriate relief in a civil action." 

II. CONCERNS REGARDING THE SCOPK OF CIVIL AND CRIMINAL LIABILITY 

As was stated in White House Chief oi Staff Erskine Bowles's letter, HJR. 3682 
must be amended to exclude close family meribers from civil and criminal liability. The 
defendant in many potential prosecutions under proposed § 2401(a), or in a civil action 
under § 2401(c), could well be a member of t>ie mmor's own family. Imposing criminal 
and dvil sanctions on family members, requiring family members to testify against each 
other, and raising the prospect of lawsuits by <3ne family member against another could 
undercut, rather than encourage, family cohesion. Moreover, family members are not 
likely to fit the paradigm scenario of adults ac ting with disregard of the minor's best 
interests. In addition, the prospect of criminal or dvil action against family members 
would discourage a minor from seeking the ziM.cc and coimsel of those closest to her. 
We therefore recommend that H.R. 3682 incorporate an exception for fanuly members 
who transport the minor. 

Chief of Staff Bowles's letter also stated that HJL 3682 must be amended to 
ensure that persons who provide information, cotmseling, or referral or medical services 
to the minor are not subject to liability. Exposing such persons to the threat of criminal 
or dvil sanctions woiild not further the intereiit of promoting family communication and 
\(xnild not deter those who inappropriately tninspoit minors across state lines to obtain 
abortions. The threat of accessoiy liability against such persons, moreover, would likely 
impair the ability of physidans, dergy, counselors, and their staffis to care for and counsel 
both minors and advilts. The bill also could provide an unintended basis for vexatious 
litigation against individuals and organizationsand could allow private dtizens suing 
under the extraordinarily open«ended civil liability provision of the statute to 
inappropriately invade the privacy of patients. 

^ There is a ygnififflnT question whether and to what extent tfae Constitution would even permit states 
to impose their abortion laws extraterriioriaUy with respect to thdr dtizens' out-of-state aboitions. 
Bieelow v. Vmrinia. 421 U.S, 809, 822-24 (1975); Sedi F. Krdmer. The Law of Choice and Choice of Law: 
Abortion, the Right to Travel, and Bttraterritorial Re pilation in American Federalism. 67 N.Y.U. L. Rev. 
451 (1992). 



To address the risk of dvil or criminal L ability for persons who provide 
information, counseling, or referral or medical services, we would propose adding a 
provision with language along the following Un•̂ s: 

This section shall not give rise to liability of any person or entity based 
upon provision of mformation, advertisiî , cotmseling, provision of medical 
services, or referral for medical services 

III. CONSTITUTIONAL AND OTHER LEGAL CONCERNS 

A, Constimtional Prindples Governing Parental Notification and Consent Laws 

The Supreme Coiut has held that pregr>.ant minors have a constitutional right to 
choose whether to terminate a pregnanqr. Planned Parenthood v. Danforth. 428 U.S. 52, 
74 (1976). The Court further has held, however, that a State may require parental notice 
or consent under certain drcumstances as a prerequisite to a minor's abortion. See 
Hodgson- 497 U.S. at 436-37 & n22 (collectinj; cases). Nevertheless, altiiough a state has 
"somewhat broader authority to regulate the activities of children than of adults," 
Danforth, 428 U.S. at 74, 

[t]he abortion decision differs in import mt ways from other decisions that 
may be made during minority. The need to preserve the constitutional 
right and the imique nature of the abortion decision, espedally when made 
by a minor, require a State to act with ])articulaT sensitivity when it 
legislates to foster parental involvement in this matter. 

Bellotti V. Baird. 443 U.S. 622, 642 (1979) plurality opinion) CBsllfilliil")- Accordingly, 
restrictions on the availability of sudi abortions - such as parental notice or consent 
requirements - are impermissible if they "doH not reasonably further any legitimate state 
interest" Hodgson v. Minnesota. 497 U.S. 417, 450 (1990): see also Bellotti v. Baird. 
428 U.S. 132, 147 (1976) (IfiUcttLT). 

In accord with these prindples, states may require parental involvement in a 
minor's dedsion whether to obtain an abortion, but only in a manner that serves to 
ensure that the minor's decision is, in fact, informed: to assure, that is, "that the minor's 
decision to terminate her pregnancy is knowinĵ  intelligent, and deliberate." Hodgson, 
497 U,S. at 450: accord Planned ParynthnoH v Cfll̂ Yr 505 U.S. 833, 877 (1992) (opinion 
of O'Cbnnor, Kennedy, and Souter, JJ,) (TD^c means chosen by the State to further the 

^ Given § 2401(c)'s open-endedness and broad potential for unintended abuse, we recommend 
eliminating the provision firom the bill or, in the altera itive, limiting the provision to suits against persons 
who have been convicted under the criminal liability provision of § 2401(a). 



iEiterest in potential life must be calculated to inform the woman's free choice, not hinder 
it.").̂  The Coiut has reasoned that parental notice and consent requirements can be 
constitutional because of the "quite reasonabl<i assumption that minors >vill benefit from 
consultation with their parents." Casev. 505 V.S, at 895. 

A State that requires parental notification or consent may do so m a constimtional 
maimer if it provides a liypass" mechanism ttat allows the minor to bypass the notice or 
consent requirement if she establishes either (i) that she is suffidentiy mamre and well-
informed to make the abortion dedsion independentiy or (ii) that an abortion without 
parental notice or consent would be in her best interests. The bypass procedure also 
must be expeditious and must ensure the minor's anoitymity.̂  

B. Constimtional Problems Raised bv H.R. 3682 

For some minors, out-of-state abortions might be significantiy safer or otherwise 
medically indicated. For others, the closest fa dlities will be out of state. Yet it appears 
that proposed § 2401(a) would require - in o rder for the criminal prohibition not to 
apply - that a minor satisfy the requirements of her home state's parental involvement 
law, even when the requirements of that law would not apply to out-of-state abortions. 
As a result of this unique feature, proposed % 2401(a) would appear to be 
unconstitutional in two respects. 

First, proposed § 2401(a) would appear to be imconstimtional as applied to a 
minor seekhig an out-of-state abortion, where the law of the state in whidi the minor 
resides lades a constitutional̂  suffident mechanism for satisfying that state's notice or 
consent requirements when an abortion is to Ise performed out of state. In such cases, 

^ All dtations to Casev herein are to the joint opi nion of Justices O'Connor, Kennedy, and Souter. 

^ The Court has held that such a bypass mechanism is required ^th respect to parental consent 
statutes. See Bellotti II. 443 U.S. at 6̂ -44 (plurality <>pinion); jd, at 655-56 (Stevens, J., concurring in the 
judgment); Lambert v. Wicldund. 520 US. 292, 117 S. Ct 1169, 1171-72 (1997) (per curiam): see also 
Ohio v. Akron Qr. for Reproductive Health. 497 VS. 502, 511-13 (1990). The Court also has hdd tiiat 
such a bypass mechanism is required with respect to a two-parent notification statute. See Hodgson, 497 
U.S. at 450-55; jd, at 461 (O'Connor, J., concurring in the judgment); jd, at 481 (Kennedy, J., concurring 
in the judgment in part and dissenting in part). The Supreme Court has not dcdded whether a bypass 
procedure is mandatoiy if the statute requires notification of only one parent (rather than notification of 
both parents or parental consent). See Lambert. 117 S. CL at 1171; Akron Ctr. for Reproductive Health, 
497 U.S. at 510. However, the only â ipcllate courts to have decided the issue have held that such bypass 
mechanisms are necessaiy in one-parent notification slates. See Pbnned Parenthood. Sioux Falls Clinic v. 
Miller. 63 FJd 1452, 1458-60 (8lh Or. 1995), cert, def ied. 517 U.S. 1174 (1996); Causeway Med. Suite v. 
TsBfflb, 109 F3d 1096 (5tii Cir.̂ . cert, denied. 118 S. Ct 357 (1997). But cf. Planned Parentiiood v. 
CamljiQs, 116 FJd 707, 715-16 (Luttig, Circuit Judge, 'panting motion for stay of district court judgment 
pending appeal) (questioning whether five Justices on current Supreme Court would condude that bypass 
procedures are constitutionally necessary in a one-part nt notification setting), morion to vacate stay 
denied. 125 FJd 884 (4tii Cir. 1997). 
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the provision would have the effea of deterrinj; or preventing minors (particularly those 
who cannot drive) from obtaining out-of-state abortions even when, for example, a 
minor's parents in a "parental consent" state would have provided consent, or the minor 
would have been able to obtain a judidal bypa>s, had mechanisms for manifesting such 
consent or obtaining such a bypass for an out-of-state abortion been available. For 
example, the law of the minor's home state miî t not provide any means of obtaining a 
judidally authorized bypass in the case of an abortion to be performed out of state: The 
hw of the state of residence might authorize slate judges to provide a bypass from the 
st2.te notice or consent requirements that otheiwise apply, but not authorize such judges 
to entertain a request for a bypass for an out<'f-state abortion as to which state law 
requirements would be inapplicable. In such cases, state judges might simply lack 
jmisdiction imder state law to provide a legal lypass for an abortion to.be performed out 
of state.' 

Where the requirements of the state of residence could not be met for an out-of-
sta.te abortion, it wouid appear that proposed ii 2401(a) - unlike constitutionally 
permissible parental consent or notification lavrs - could not be justified as a legitimate 
means of supporting "the authority of a parent who is presimied to act in the minor's 
best interest... and thereby assures that the iiinor's dedsion to terminate her 
pregnancy is knowing, intelligent, and deliberate." Hodgson̂  497 U.S. at 450. As in 
HodgsotL the restriction would not appear to "reasonably further any legitimate 
[govemment] interest" Id-

In Montana, for example, the legal prerequisite for initiation of a youth-court bypass procedure is a 
'petition* by the mmor 'for a waiver of the notice requt ̂ ment.' Mont. Code Ann. § S0-20-212(2)(a) 
(1997). The 'notice requirement,' in turn, is imposed u pon the 'pfaysidan' Mibo is to perform the abortion 
(who may, however, rely upon notice given by the 'referring physidan*). Id, § 50-20-204 (1997). And 
'physician,' in turn, is defined to mean 'a person licensed to practiee medidne under [Montana law].' JjL 
§ 50-20-203 (1997). Therefore, in the case of an out-of-state abortion, there would appear to be no basis 
for a Montana state judge to entertain a request for a v̂â ver' of the requirement 

Proposed § 2401(a) also would give rise to constitutional concerns where the specified procedure for 
manifesting parental notice or consent, as opposed to tiie judidal bypass, would not be effective for out-of-
state abortions. for example, the parental consent portion of the home state's law is du^ed at state-
licensed physidans, it would appear to be satisfied only when tfae patient provides proof of consent to one 
of tiiose physidans. See, eg.. S.C. Code Ann. {§ 44-41-10, 44-41-31 (Law. Co-op 1985 and Supp. 1997) 
(defining 'physidan' as *a person licensed to practice medidne in this State' and ivoviding that the 
attending or referring *physidan' may perform an abortion on an unemandpated minor only after 
'secur[ing] the informed written consent, signed and witnessed,' of a parent, legal guardian, grandparent, 
or a person who has been standing in loco parentis for ,u least 60 days). It therefore would not be at all 
dear how a minor seeking an out-of-state abortion could satisfy even the consent portion of such a home-
state law m a manner that would permit a 'transporter* of that minor to avoid criminal liability under 
proposed § 2401(a). 
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In Hodgson, the Coiut held that a two- parent notification requirement without a 
bjipass mechanism would fail to serve "any stat e interest with respect to functioning 
families" that would not have been served by si requirement of one-parent notification 
with a bypass option. Id, at 450. The Court €?q)lained that the state's interest in 
ensuring that the minor's decision would be knowing, intelligent, and deUberate "would 
be fully served by a requirement that the minor notify one parent who can then seek the 
cGiunsel of his or her mate or any other party, when such advice and support is deemed 
neicessaiy to help the child make a difficult de dsion." Id. Similarly, it would appear that 
proposed § 2401(a) would be unconstitutional in states where there is no constimtionally 
adequate provision for securing consent or notice, and bypass, for out-of-state abortions. 
With respect to minors residing in such states for whom an abortion out of state might be 
safer, less expensive, or otherwise more access ible than an in-state abortion, proposed § 
2401(a) would not "reasonably further any legi timate [govemment] interest," idi (emphasis 
added), at least insofar as the absence of available notice (or consent) and bypass 
mechanisms for out-of-state abortions imder either federal or state law would preclude 
suich minors from obtaining adult assistance in traveling interstate for abortions. In 
drcumstances where no medianism existed th it would enable a minor seeking an out-of-
state abortion to demonstrate that she had complied with the parental involvement 
requirements of her home state, proposed § 2̂ 01(a) could inhibit interstate travel for 
al)ortions even though such travel would have resulted from a knowing, intelligent, and 
deliberate choice of the minor. 

Second, the provision would appear to operate unconstitutionally in many of the 
c£ises where both the minor's state of residence and the state in which the minor seeks to 
have the abortion performed have parental a nsent or notification laws. By the law of 
tl:ie state in which the abortion will be perfbmed, the minor already will be required to 
satisfy certain parental involvement prerequisites. If proposed § 24bl(a) were constmed 
to require satisfaction of the parental involveiaent requirements of the minor's state or 
residence as well, then in maity cases the federal statute would, in effect, require a minor 
who would need or want assistance in crossin(; state lines to satisfy parallel parental 
a)nsent or notification laws m both the state of residence and the state m which she 
seeks the abortion. Such duplication would seem to serve littie or no legitimate 
govenmiental interest just as the requirement of the second parent's notification without 
an opportunity for bypass failed to do so in Hodgson." 

In light of both of the types of constitutional infirmities discussed above, the statute might be fadally 
invalid (i.e., inoperative nationwide) i^ in 'a large fi^dion of the cases in which [proposed § 2401(a)] is 
relevant,' Casev. 505 US, at 895, the criminal prohibiti on effectively would piedude minors firom 
ol)taining adult assistance in traveling interstate for abirtions. £t id. (holding provision to be "invalid* as 
an 'undue burden* because In a large fraction of the cases in wticfa [the provision] is relevant, it will 
0]}erate as a substantial obstade to a woman's choice lo undergo an abortion*); gî  also Fareo Women's 
Health Orp v. Sdiafer̂  507 U.S. 1013, 1014 (1993) (O'Connor, J., concurring in denial of stav̂ : Janklow v. 
PUnnt̂ A Pyrenthood. Siomc Falls dinic 517 U.S. 1174, 1175-76 (1996) (opinion of Stevens, J , respecting 
the denial of cert.). The Casey standard for fodal invalidity was developed in the context of state-law 
alx>rtion restrictions. It is uncertain how that standarc wonld be applied or modified in light of a fadal 



The constitutional infirmities identified above could appropriately be alleviated (1) 
by creating an exemption for travel from states that have not established a 
constitutionally suffident consent/noticeand bypass mechanism for out-of-state abortions, 
and (2) by making dear that the prohibition effected by § 2401(a) would not apply in 
cases where the state in which the abortion is performed requires parental notice or 
consent 

C Mens Rea 

Proposed § 2401(a) should be revised to require that an individual must have 
"wlUfiiUy violated" the federal statute to be subject to liability. In other words, mdividuals 
should be subject to criminal sanction only if tiiey know that they are acting unlawfiilly. 
Congress has used a willfulness standard in cruninal statutes in a range of contexts. Ss& 
e.g'.. Bivan v. United States. No. 96-8422, slip op. at 10, (U.S. June 15, 1998) (sale of 
firearms without a licenseV. Ratzlaf v. United S tates. 510 U.S. 135 (1994) (currency 
transactions in violation of reporting requirem<!nte): Cheek v. United States. 498 U.S. 
192, 193-94 (1991) (felony and misdemeanor tijc statutes). 

(Congress has opted for willfuhiess wher̂  there is a high likelihood of defendants 
re;isonably believing that they are acting lawfully. See Brvan. slip op. at 10. Many of the 
people a minor will likely tum to for help ~ poople such as her grandmother, her atmt 
her sibling (who also may be a minor), her religious counselor, her teenaged best friend • 
- vidll often be people with littie or no ejq>erier.ce with abortion or knowledge of the 
relevant law, let alone its finer points. Seeking; to aid her, they nuĝ t well engage in 
conduct they reasonably believe to be lawful - driving a minor who is a granddaugihter, a 
niece, a parishioner, or a friend across state lines to a place where she can legally have 
an abortion. In sudi drcumstances, they would completely unwittingly violate a federal 
criminal law and expose themselves to crimina l and dvil sanction. 

In addition, Congress has employed a îllfulness standard where the criminal 
statute incorporates complex elements. Criminal liability under 2401(a) would tum in 
large part on whether the state of residence's :>tatutoiy requfrements concerning parental 
consent, notification and judidal bypass when :i minor seeks an abortion had been 
satisfied. The federal provision would give these state statutes an extraterritorial effect 
that even an individual aware of all requirements of his own state's abortion laws would 
not be able to discern from those laws. In addition, it might well require considerable 
legal sophistication to determine the meaning of the home state's stamtes in this new 
federal context Finally, as previously noted, ii: is novel to tie federal criminal liability to 
conduct that is lawful in the state in which it occurs. 

challenge to a congressional enactment such as H.R. 3632. 
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To avoid these problems, the proposed jitamte should be revised to require a 
"wiUful" violation to create liability. Thus rcvist id, tiiose who are acting to help the minor 
and are unaware of the stamtoiy regune will not be subject to prosecution. 

D. Federalism Concerns 

HJR. 3682 raises novel and important federalism issues. First H.R. 3682 would 
broadly undermine the abihty of a state to vindicate its own policy determinations withm 
its own borders. The thrust of the proposed bill would be to use the federal criminal and 
dvil law to trump the policy determmations of those states that have opted not to 
implement a parental involvement requiremenv. In this respect, H.R. 3682 is unlike 
federal stamtes that supplement already existirg state criminal prohibitions in areas of 
particular federal interest by making it a crime to engage in interstate transport or 
commerce for the pmpose of carrying out proscribed conduct in a neighboring state. In 
such circumstances, the federal criminal law dees not undermine the policy judgments of 
the state in which the ultimate condua occurs. In contrast the proposed bill would 
miike unlawful travel for the purpose of engaging in conduct that is lawful in the state in 
which it occurs. 

Second, by extendmg the reach of one s tate's policy choice into neighboring states, 
HR. 3682 may have an impact well beyond what that state originally intended in 
enactmg its parental consent or notice law. It may well be that when a state deddes that 
no abortions should occur in its boundaries wiiiout parental notification or consent it 
nonetheless defers to the sovereignty of sister litates as to conduct occurring in those 
neighboring states, and recognizes that citizens, of the various states - including its own 
dtizens - should be entitied to take advantage of the diversity of norms of conduct 
throughout the natioiL The home state, in otiier words, may have no desire for its 
internal policy choice to serve as the trigger fcr a federal criminal penalty against out-of-
stJite conduct. If so, then under H.R. 3682, that state's decision as to conduct within its 
territorial borders would, in effect, be given otraterritorial reach that the state itself did 
not intend it to have. 

IV. PRACnCAL ENFOF CEMENT PROBLEMS 

Enforcement of proposed § 2401(a) would present a myriad of serious 
enforcement problems. Compared with violations of other federal criminal statutes, 
violations of proposed § 2401(a) would be notably difficult to investigate and to 
prosecute, and would involve significant, and largely unnecessaiy, ouflaysof federal 
resoiu-ces. 

First for reasons discussed in section IDl-C, supra, we strongly recommend that 
proposed § 2401(a) be amended to expressly require proof that a defendant "willfully 
viiolated" the federal stamte. In addition, it is not dear what constitutes "transport" under 
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tiie statute. Often a transport requirement can be satisfied by a showing that the 
defendant caused tiie act to happen - for example, by providing bus fare - as opposed 
to actually having accompanied the minor. 

Second, investigations and prosecutions under proposed § 2401(a) will impose a 
particular burden on federal autiiorities. Interjurisdictional crimes are inherently more 
diflicult to mvestigate and generally require tiae deployment of specially constimted task 
forces. ILR. 3682 would pose spedal problems because it would criminalize travel for 
tiie purpose of facilitating behavior that is lawfitl in the state where it is undertaken. As 
a consequence, it would be difficult for local laiv enforcement to work in tandem witii 
federal authorities because there is no local crLne over which they would have 
jurisdiction. 

The detection and mvestigation of violations of H.R. 3682 would fall entirely to 
the FBI - in stark contrast to the investigation of analogous federal crimes, in which 
local law enforcement begins investigating a crime and calls in tiie FBI if it looks as if 
tiiere is a federal clement Here, tiie ultimate c onduct will not be a crime in the state m 
which it occurs, and will not have occurred in t he home state witii the parental consent 
or notice laws. (By contrast under a stamte suA as the Violence Against Women Act, 
an assault would be subject to investigation an<l prosecution by state authorities.) This 
will place a great burden on the FBI. Relianco on complaints froni private dtizens poses 
its own prospect of taxing law enforcement resources: Given the bill's subject matter, 
there is the distinct possibility that tiie FBI wotild be required to evaluate unusually high 
numbers of complaints. 

Third, the prindpal targets of proposed § 2401(a) are likely to be adult and 
teenage relatives and friends of young women seeking abortions. Such defendants would 
be highly sympathetic, and thus relatively difficult to mvestigate and to convict. Their 
prosecutions would also raise legitimate questi Dns of fair use of federal power and give 
rise to charges of federal overreaching. Relat<>dly, a relatively high percentage of tiie 
putative defendants under this stamte may be mmors, which raises spedal concerns in 
the federal system. 

Fourth, the proof of the critical elemenls in these cases generally will have to 
come through dther the defendant or the minor, both of whom would be extraordinarily 
problematic wimesses. To prove that the defendant had the requisite intent the 
government in the run of cases would have to rely on either the minor or the defendant 
(who would of course have a constimtional right not to testify). Given that the minor 
will, in many if not most cases, have relied on tiie aid of the defendant, who may be her 
boyfriend, aunt, grandmother, sister, best frieid, etc., she is likely to be a hostile and 
micooperative wimess. (Moreover, the traumn of bemg forced to partidpate in an 
investigation and trial will add to any trauma i he already may have suffered.) This is in 
contrast to most other crimes, in which there is a victim who can provide testimony for 
the prosecution. 

- IC -
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Fifth, state privacy laws concerning medical records and tiie existence of certam 
state privileges will slow tiie investigation of tiiese crimes. Enfordng subpoenas agamst 
tiie backdrop of such state laws can take tremendous time and effort and provoke 
tension between tiie state and federal systems. It also would run the risk, as would many 
of tiie investigative and prosecutorial steps tiiat stamte would require, of makmg tiie 
federal govemment appear oveizealous and heavyhanded. 

Sixth, tiie investigative and prosecutoria] cbaUenges, and tiie substantial outiay of 
federal resources, tiiat § 2401(a) would entaU ixe unnecessary to address unportant 
pohcy concerns animating tiie bill The states liave a number of effective legal tools -
including laws against battery, kidnapping, and false imprisonment, and custody laws - to 
prevent and punish tiie abduction or mistreatment of minors. Tlie existence of such 
state tools makes it more difficult to justify tiic significant outiay of federal resources tiiat 
H.R. 3682 would reqmre. Moreover, relying oa state-law tools would ensure tiiat federal 
law would not inadvertentiy encourage young \romen to seek unsafe means ~ for 
example, hitchhiking or travding alone - of » ailing tiiemsehres of lawfiil out-of-state 
procedures. Such results are particularly likelj' in tiiis context because tiie federal law 
would not make tiie minors' conduct unlawfiil and would only limit tiie persons who may 
assist tiiem in engaging in travel for tiie purpoje of obtaimng lawfiil medical procedures. 

•

Thank you for the opportunity to comment on this important matter. If we may 
be of additional assistance, please do not hesiiate to contact us. The Office of 
Management and Budget has advised tiiat there is no objection from tiie standpomt of 
the Administration's program to tiie presentation of tiiis report 

L. Anthonj Sut 
Actmg Assistan t̂tomey General 

' A similar problem arises in the context of a dvil action under tfie statute. Sudi an action would 
Ukely mvolve discovery requests for medical information. iTiose requests would be likely to conflict with 
state privacy and privilege bws concerning doctor-pati art or counselor-dient communications and medical 
records. Hie consequence wiU be eitiier an unwekomi struggle between state and federal interests or an 
effective preemption of stale privacy law (witii tiie stnin on federalism interests tiial entails). 

" Thus, for example, in tfie much-dted case m wliidi tiie motiier of a 13-year-old girt alleged that her 
daughter had been raped by an 18-year-old and taken by die boy's moUier to anodicr state for an abortion, 
tiie IB-year-old pleaded guilty to two counts of stamto ry rape, and his motiier was a)nv«tcd of violatmg 
Pennsylvania's mterferencc-witfi-tiieM t̂ody-of-diildrei statute. The case against tiie motiier was 
remanded for a new trial, however, due to an error m jury instruction. 
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MJ6MORANDUM FOR WILLIAM P. MARSI[ALL 
ASSOCIAT1£ COUNSEL TO THE FRESIDENT 

From: Dawn E. Johnson >^/L^ 
Acting Assistant Attd^ey General 

Re: S.1645, Child Custody Protection Act of 1998 

You have asked for our advice with respect to proposed Senate bill S. 1645, the Child 
Custody Protection Act of 1998. That proposal vould, inter alia, establish a new criminal law 
prohibiting the knowing transportation of a mino] ' across a state line, with the intent that such 
indlividual obtain an abortion, where the minor his not "met" the "recpiirements" of her home 
state's law requiring parental involvement in her abortion decision. 

This proposal constitutes a novd form of lederal legislation in that it purports to restrict 
travel for lawful purposes in a context that implicates a constitutionally protected right. It 
therefore raises difficult constimtional issues for which there is little direct precedent. 
Nevertheless, some condusions are possible. 

Under the legal framework that governs the oonstimtionality of parental 
notification/consent laws, S. 1645 would appear to be unconstitutional as ^lied to minors 
where the law of tiieir domicile state does not itself establish a constitutionally sufficient 
mechanism for satisfying the domicile stale's notice or consent requirements, or for bypassing 
the notification or consent requirement, when an ;ibortion is to be performed out of state. The 
provision also would seem to operate unconstim tionally to the extent that it would require a 
minor to satisfy the parental consent or notificatio a laws of bofli the domicile state and the state 
in which the ininor seeks the abortion. And S. 1645 would appear to be facially invalid if, 
nationwide, it would operate in "a large fraction of tiie cases m which [S. 1645] is relevant," 
Planned Parenthood of Soutiieastem Pennsylvania v Tasey, 505 U.S. 833, 895 (1992), to 
preclude mmors from obtaimng adult assistance i i travehng mterstate for abortions because of 
the absence of available consent and bypass meclianisms or because of a requirement that the 
minor satisfy two sets of state law notification/* xinsent provisions. £L id, at 895 (holdmg 
provision to be an mvalid undue burden because 'm a large fraction of the cases hi which [tiie 



provision] is rdevant, it will operate as a substantial obstacle to a woman's choice to undergo 
an abortion."). We have not, however, undertakim the difficult task of examining the laws of 
all fifty states as would be necessary to detemuie whether the proposal would be facially 
invaUd. 

Application of S. 1645 would also raise no/el and difficult questions respecting the right 
to itravel interstate, particularly insofar as it woulcl apply to travel for conduct that has not been 
made unlawful by any state law. In part because it would seem that the governmental interest 
in :imposing restrictions on interstate travel by mt iors typically would be greater than it would 
be in restricting interstate travel by adiilts, it is unc lear whether heightened scrutiny would apply 
in'this context, and, if so, wheflier the government's interest m support of S. 1645 nonetheless 
would be suffident to survive such scrutiny. 

Finally, it is undear whether a court wouid constme S. 1645 to require proof that the 
person transporting a minor across state lines knew that the home state's parental notice or 
consent law had not been satisfied. If S. 1645 v̂ ere construed not to require the defendant's 
knowledge that the home state's parental notice or consent law had not been satisfied, the statute 
would refiect a significant dqparture from past practice and would appear to raise constimtional 
concerns under the prindples set forth in Casey and Hodgson v. Minnesotâ  497 U.S. 417 
(1990), because of the chilling effect that it may have on the willingness of adults to provide 
assistance to minors who have in fact satisfied apftlicable notification or consent requirements. 

The Supreme Court has held that pregnant minors have a constimtional right to choose 
whether to terminate a pregnancy. Planned Pareiithood of Central Missouri v. Danforth. 428 
U.S. 52, 74 (1976). Hie Court fiirther has held, however, that a State may requfre parental 
notice or consent under certain circumstances a:; a prerequisite to a minor's abortion. See 
ggdgsgn, 497 U.S. at 436-37 & n.22 (1990) (collecting cases). Altiiough a State has "somewhat 
broader authority to regulate the activities of children than of adults," Danforth. 428 U.S. at 74, 

[t]he abortion decision differs in unportant ways from other decisions that may 
be made during minority. The need to pisserve the constitutional right and the 
unique nature of the abortion decision, espx̂ ially when made by a ininor, require 
a State to act with particular sensitivity when it legislates to foster parental 
involvement in this matter. 

Belllotti V. Baird. 443 U.S. 622, 642 (1979) (PoweU, J., for a plurality of tiie Court) ("Bellotti 
n"). Accordingly, restrictions on the availability of such abortions — such as parental notice or 
consent requirements — are impermissible if they "impose undue burdens upon a minor capable 
of giving an uifonned consent" to tiie procedure. Bellotti v. Baird. 428 U.S. 132, 147 (1976) 
f̂ 'Bellottil"). A burden is "undue," and hence unipermissible, if it "will operate as a substantial 



obstacle to a woman's choice to undergo an abonion." Casey, 505 U.S. at 895.' 

States may require parental involvement in a minor's decision whether to obtain an 
abortion, but only where the State does so in order to advance the State's interest in ensuring 
that the minor's decision is, in fact, uiformed: tc assure, that is, "that the minor's decision to 
tenninate her pregnancy is knowing, intelligent, imd dehberate." Hodgson, 497 U.S. at 450. 
Accord Casey, 505 U.S. at 877 (TTjhe means chosen by the State to fiirther the interest in 
potential life must be calculated to inform the woman's free choice, not hinder it."). The Court 
has reasoned that parental notice and consent requirements can be constimtional because of the 
"quite reasonable assumption that minors wiU bmefit from consultation with their parents." 
Casey. 505 U.S. at 895. Any rule requuing parental involvement must, however, rest "entirely 
on flie best mterests of tiie child." Hcxlgson. 497 U.S. at 454 (citing Bellotti n. 443 U.S. at 651 
(plurality opinion)). 

At a minimum, a State that requires parental notification or consent must provide a 
"bypass" mechanism that allows the minor to by])ass the notice or consent requirement if she 
establishes either (i) that she is suffidentiy mature and well-mformed to make the abortion 
de<;ision independently or (ii) that an abortion with out parental notice or consent would be in her 
be!;t interests. The bypass procedure also must be expeditious and must ensure the minor's 
anonymity. See Lambert v. Wicklund. 117 S. Ct ] 169,1171-72 (1997) (per curiam) (explauiing 
that, under Bellotti II, 443 U.S. at 643-644 (plui;ility opinion), a parentd-consent statute must 
mdude such a by-pass mechanism to be constitutional); Ohio v. Akron Center for Reproductive 
Healtii. 497 U.S. 502, 511-13 (1990) (adopting Bellotti II's by-pass requirements); see also 
Planned Parentiiood, Sioux Falls Clmic v. Miller. 63 F.3d 1452, 1458-60 (8di Cir. 1995), cert, 
denied, lanMnw v Planned Parenthood. Sioux Fails CUnic. 517 U.S. 1174 (1996) (holdhig tiiat 
a piarental-notification statute must include a certaii by-pass mechanism to be constimtional); jgg 
also Causeway Medical Suite v. leyoub. 109 F.3d 1096 (5tfa Cir.) (holding a parental notification 
stamte unconstimtional because the by-pass mecilianism failed to comply with the Bellotti II 
requirements), cert, denied. 118 S.Ct 357 (1997>.' 

S. 1645 would establish a new criminal prohibition to be ccxiified as 18 U.S.C. § 
24101(a). Proposed § 2401(a) would read as folk ws: 

Excqit as provided in subsection (b), whoever knowmgly transports an individual 

All citations to Cflaev herein are to the controlling, jo int opinion of Justices O'Connor, Kennedy and Souter. 

' The Supreme Court has not hisd occasion to decide M'hether a bypass procedure is mandatoiy if the statute 
requires notification of one parent (rather than notification if both parents or parental consent). Lambert. 117 S. 
Ct. at 1171. The Supreme Court has held, however, that ii by-pass mechanism is constitutionally required if the 
Btalute requires notification of both parents. Hodgson. 497 U.S. at 4S1. 
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who has not attained the age of 18 years a<;ross a State line, with the intent such 
individual obtain an abortion, if in fact ihe requirements of a law, requiring 
parental involvement in a minor's abortion decision, in the State where the 
individual resides, are not met before the u [dividual obtains the abortion, shall be 
fined imder this titie or imprisoned not mere than one year, or both.' 

Subsection (d)(1), in mm, would define the operative phrase "a law requiring parental 
involvement in a minor's abortion decision" as: 

a law-

(A) requiring, before an abortion is performed on a minor, either-

(i) the notification to, or consent oi', a parent or guardian of that minor; or 
(ii) proceedings in a State court; at d 

(B) that does not provide as an alternative to the requirements described in subparagraph 
(A) notification to or consent of any pei-son or entity who is not described in that 
sulqiaragraph.* 

S. 1645 would not c:reate a uniform nationwide consent or notice regime, nor prohibit 
altogether the interstate transport of minors for the purpose of obtaining abortions without 
parental notice or consent (or "bypass" of such nstification or consent). Compare 18 U.S.C. 
§ 2421 (1994) (uniformly prohibiting interstate transportation of persons with the intent that such 
persons engage in unlawful sexual activity). Instead, the restriction on interstate transport would 
be triggered only where the law m the state whem the minor resides (the domicile state) would 
mi]X)se some sort of parental notice or consent prerequisite before that minor could obtain an 
abortion in her home state. 

S. 1645 would, inter alia, cover the followiag situation: Assume that the law of one state 
— State A — requires parental consent (with a ccmstimtionally required provision for bypass) 
prior to a minor's abortion performed in State A (regardless of whether the minor lives in the 
state); but there is nothing in State A's law that attempts dther to restrict its resident mmors 
from obtaining extraterritorial abortions in State B, or to punish persons (e.g.. transporters, 
doctors) who assist the minor m obtaining such out-of-state abortions. Under S. 1645, h would 

' The referenced exception in proposed § 2401(b) would provide that *[t]he prohibition of subsection (a) does 
not apply if the abortion was necessaiy to save the life of th: minor because her life was endangered by a physical 
disorder, physical injuiy, or physical illness, including a lii's endangering physical condition caused by or arising 
from tfae pregnancy itself.' In addition, subsection (c) wovld provide that *[a]ny parent or guardian who suffers 
legtil harm from a violation of subsection (a) may obtain appropriate relief in a dvil action." 

Subsection (d)(2) would define 'minor' as "an indivi dual who is not older than tite maximum age requiring 
parental notification or eoiweot, or proceedings in a Sute court, under the law requiring parental involvement in 
a minor's aboition decision.' 



be a federal crime to transport a minor outside Sta'S A for an abortion iu State B if the stamtory 
prerequisites for a hypothetical in-state abortion fo/r that muior had not previously been satisfied. 
As such, S. 1645 would ~ unlike the law of Stite A itself - restrict flie ability of resident 
muiors of State A to obtain abortions m State B.̂  

m. 

A. Parental Notice/Consent. S. 1645 would appear to be unconstimtional as appHed to 
minors where the law of their domicile state does: lot itself establish a constimtionally sufficient 
mechanism for satisfying the domicile state's notice or consent requirements, or for bypassing 
the notification or consent requirement, when an ubortion is to be performed out of state. For 
exaimple, in some states the state-law duty to notify a parent is imposed, not on ±e minor 
herself, but on the in-state abortion provider. !>ee, e.g.. Lambert, 117 S. Ct. at 1170 n.l 
(quoting requirement of Montana law that physician give notice to parents). In such a state, 
there would appear to be no one with the legal authority or obligation to satisfy the state's 
"notice" requirement in the case of a minor who sought an abortion out of state. Under these 
circumstances, it would be impossible for the "requirements" of state law to be "met," in which 
case S. 1645 effectively would prohibit persons from transporting minors out-of-state for 
abortions, because the stamtory prerequisites for transport in accord with federal law could not 
be satisfied. Alternatively, the domicile state's liiw might not provide any means, in the case 
of an abortion to be performed out of state, of ])roviding a constimtionally mandated bypass 
procedure. State A's bypass mechanism, for example, might expressly (or in legal operation) 
require state judges to provide bypasses under con stimtionally required drcumstances, but only 
witii reflect to in-state abortions. In such cases, slate judges might simply lack legal jurisdiction 
under state law to provide a legal "bypass" for aii abortion to be performed out of state. 

Nothing in S. 1645 itself would provide the constimtionally necessaiy procedures in cases 

* There is some ambiguity as to exacdy how the notice . md consent prerequisites of S. 1645 would be intended 
to work. By its terms, S. 164S would impose a limitation on the penon transporting a minor across states lines 
only if, 'in fact,* the requirements of the domicile State's parental notice or consent 'are not met before the 
individual obtains the abortion.' Read literally, then, S. 1645 could be triggered only if there •weac some 
'requirements' in tiie law of the domicile State that must be "met* before a resident of that State obtains an out-of-
state abortion — i.e., where the domicile State's notice or consent law applies to extraterritorial abortions obtained 
by the State's own residents. If the scope of S. 1645 were i o natrow, however, it would have little, if any, effect, 
because few, if any, states impose such extraterritorial restr ictions on their resident minors' out-of-state abortions. 
See generally Seth F. Kreimer, 'But Whoever Treasures Fricdom . • , ': The Right to Travel and Extraterritorial 
Abortions. 91 Mich. L. Rev. 907, 910-11 & nn. 16-18 (19S3). Moreover, tiiere is a significant question whether 
and to what extent the Constitution would even pennit statM to inq>ose their abortion laws extraterritoiially with 
respect to tiieir dtizens* out-of-state abortions. Sec Bieelow v. Virginia. 421 U.S. 809, 822-24 (1975); Setii F. 
Kreimer, The Law of Choice and Choice of Law; Abortion, tfae Right to Travel.'and Extouerricerial Rejgulation 
in American Federalism. 67 N.Y.U. L. Rev. 451 (1992). Accordingly, we are assunung that S. 1645 would be 
construed so that tfae prohibition in $ 2401(a) would apply vitfa respect to abortions outside the domicile state even 
where the law of that state does not itself impcwc conagnt or notice rn"i'wm<<nts on its residents' extraterritorial 
abortions. As indicated in tfae text, we will assume that ti c statute is intended to apply to out-of-state abortions 
wbatever the domicile state's prerequisites to an in-state at ortion have not been met. 



such as these. S. 1645 does not, for instance, piovide any constimtionally accq}table bypass 
mechanism for non-domicile-state abortions. To te sure, a state could, in reqxmse to S. 1645, 
provide for constimtionally sufficient notice and bypass mechanisms even for aboitions that 
would not be performed in state. Absent such supplementary action, however, minors whose 
home states' procedures would be appUcable to out-of-state abortions would, in effect, be unable 
to invoke the assistance of others m travel to another state for an abortion. For many minors, 
abortion outside of the domicile state might be significantiy safer, less expensive, or otherwise 
more convenient. Yet S. 1645 could have the efi ect of deterring or preventing such nunors ~ 
particularly those who cannot drive ~ from obtaining safe and convenient out-of-state abortions 
even when their parents would have consented to itheir being assisted in interstate travel for the 
puipose of obtaining such abortions (or they would have been able to obtain a bypass had a 
bypass mechanism been available.) 

In light of these problems, where the relevmt state requirements could not be met for an 
out-of-state abortion, it would appear that S. 1645 could not be justified, as have constitutionally, 
permissible parental consent or notification laws, as a legitimate means of supporting "the 
authority of a parent who is presumed to act in the minor's best interest. . . and thereby assures 
that the minor's decision to terminate her pregnancy is knowing, intelligent, and deliberate." 
Hodgson, 497 U.S. at 450. Indeed, the Hodgson Court held that a two-parent notification 
requirement without a bypass mechanism would fail to serve "any state interest with respect to 
functioning families" that would not have been served by a one-parent with bypass requirement. 
Id. at 450.' The Court e;q)lamed that the state's mterest in ensuring that the minor's decision 
would be knowing, intelligent, and deliberate "would be fiilly served by a requirement that the 
minor notify one parent who can then seek the counsel of his or her mate or any other party, 
when such advice and support is deemed necessary to help the child make a difficult decision." 
Id. It would appear to follow that S. 1645 would not sqjpear to serve "any [governmental] 
interest with respect to functioning families" within the meaning of Hodgson insofiu' as it would 
preclude minors from traveling with the assistance of an adult for the purpose of obtaining an 
abortion to which their parents would have consented but for the absence of a legal mechanism 
tiuit would have permitted them to manifest sudi consent. A similar concern would arise in 
cases in which a minor would have been able to liave satisfied a bypass mechanism but for the 
fact that no such mechanism was available under state or fedend law. And S. 1645 would 
ap]3ear to be facially invalid as well if, nationwide, it would opemte m "a large fraction of the 
cases in which [S. 1645] is relevant," Casey, 505 U.S. at 895, to preclude minors from 
obtaining adult assistance in traveling interstate fo: r aboitions because of tiie absence of available 
consent and bypass mechanisms. Cf̂  ̂  (holding provision to be an invalid undue burden 
because "in a large fraction of the cases in whict [the provision] is relevant, it will operate as 

' The Court did not address wfaetfaer a one-parent notification provision without a by-pass mechanism would 
itseJf be consdmtionally permissible. In addition, a differcat majority of the Co\ax held that a two-parent notification 
lequiiement that did include a by-pass mecfaanism was conjititutionally valid. 



a substantial obstacle to a woman's choice to undergo an abortion.").̂  

The provision also would seem to operate unconstimtionally where both State A and State 
B " the domicile state and the state in which thi; minor seeks the abortion — have parental 
consent or notification laws. By law of State B, the minor already wiU be required to satisfy 
certain parental notice/consent prerequisites in order to obtain an abortion there. If S. 1645 
were construed to requiro satisfaction of State A'i, requirements, as well, it would impose two 
separate parental notification procedures, or bypass procedures, for any minor who would need 
or want assistance in crossing state lines. In most cases, such duplication would serve littie or 
no legitimate governmental interest, just as the requirement of the second parent's notification 
without an c)pportunity for bypass failed to do so in Hcxlgson. 

The combined effect of these two distinct ways in which S. 1645 might operate 
unconstimtionally would be to increase the risk <f its facial invalidation. This risk could be 
alleviated (1) by providing for (a) a constimtionally suffident, federal consent/notice and bypass 
mechanism or (b) an exemption for travel from states that do not have a constitutionally 
sufficient consent/notice bypass mechanism for out-of-state abortions and (2) by making clear 
that the prohibition effect^ by S. 1645 would not £^ly so long as a minor had complied with 
at least one constimtionally sufficient consent/notic; bypass mechanism, whether that mechanism 
had been established by state or federal law. 

B. Right to Travel Interstate. Applicadon of S. 1645 also would raise questions 
respecting the right to travel interstate, patticuLirly insofar as it would apply to travel for 
conduct that has not been made unlawful by any state law. The Supreme Court rqieatedly has 
recognized the existence of a constimtional right to travel. See, e.̂ .. Bray v. Alexandria 
Women's Healtii Clinic. 506 U.S. 263, 277 & n.7 (1993); Dunn v. Blumstein. 405 U.S. 330, 
338-39 (1972); Shapiro v. Thompson, 394 U.S. 618,629-31 (1969); United States v. Guest. 383 
U.S. 745, 757-58 (1966). In Bray, the Court explamed that tiie "federal guarantee of mterstate 
travel . . . proteas interstate travelers against iwo sets of burdens: 'the erection of actual 
barriers to interstate movement* and 'being treaiel differentiy' from intrastate travelers." 506 
U.S. at 276-77. And in Shapiro, the Court held that state action that imposes a significant 
deterrent to the exercise of the right to travel interstate is unconstimticmal "unless shown to be 
necessary to promote a compelling govermnental mterest." 394 U.S. at 634. 

This right to interstate travel is based, at least in part, on "constimtional concepts of 
personal liberty," Shapiro. 394 U.S. at 629, and is a "basic right under the Constimtion," Guest. 
383 U.S. at 758. See also Dunn, 405 U.S. at 3:8 (right to travel is a "fundamental personal 
right"). Accordingly, the Supreme Court has suggested that the right imposes some constraint 
on the federal government, as well as on the states. SSS Bray. 506 U.S. at 277 n.7. See also 
Shapiro. 394 U.S. at 641 (applying heightened eciual protection scmtiny to an act of Congress 

' See also Fargo Women's Health Org, v. Schafer. 5)7 U.S. 1013, 1014 (1993) (O'Connor, J . , joined by 
Souter, J . , concurring): Janklow v. Planned Ptocntfaood. Sioux Falls Clinic. 517 U.S. 1174, 1175-76 (1996) 
(Opiinioo of Stevens, J . , respecting the denial of cert.). 
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that discriminated between long-term and short-teim residents of the District of Columbia); id̂ . 
at 669-71 (Hailan, J., dissenting) (concluding that the Due Process Clause of the Fifth 
Amendment limits Congress's power to impinge cm certain forms of interstate travel).' 

If the right to travel constrains the federal govenunent, Congress nonetheless as a general 
matter plainly has the authority pursuant to its commerce power to regulate the interstate 
movement of people and goods. Congress cleariy does not impermissibly infringe upon the right 
to travel when it bars a person from traveling int< instate for tiie purpose of comnutting a crime 
- fisven if state law alone defines that crune. Seê  e^, 18 U.S.C. § 1952 (1994) (making it an 
offense to travel in interstate commerce with tiie "intent to distribute the proceeds of any 
unlawfiil activity; or commit any crime of violence to further any urUawfiil activity; or otherwise 
promote, manage, establish, carry on, or facilitaU: the promotion, management, estabUshment, 
or carrying on, of any unlawful activity").' It is iinclear whether and to what extent Congress 
is similarly free to burden interstate travel for law!iil purposes. Indeed, in upholding 18 U.S.C. 
§ 1952 against a right to travel challenge, a fede ral district court emphasized that the stamte 
"interferes only with travel... in aid of unlawfiil activities and not at all with travd and speech 
for legitimate purposes." See United States v. Corallo. 281 F. Supp. 24, 28 (S.D.N.Y. 1968) 
(emphasis in Corallo). 

In a different context from the one pretented here, a federal court of appeals has 
interpreted the Maim Act, which forbids the inter tate transportation of persons for the purpose 
of prostimtion or any sexual activity "for which any person can be charged with a criminal 
offense," 18 U.S.C. § 2421 (1994), as not being "keyed to tiie legahty or illegality of 
prostimtion under the law of the state where the transportation ends." United States v. Pelton. 
578 F.2d 701, 712 (8tii Cu".), cert, denied. 439 U.S. 964 (1978). Pelton did not, however, 

' Justice Harlan relied upon Court decisions, e^, Ken*; v. Dulles. 357 U.S. 116, 125-26 (1958), holdmg tiiat 
tiie Due Process Clause constnuns Congress's abili^ to iiĉ 'iede intemational travel, as support for his conclusion 
thai: the same clause impose some constraints upon Congreu's power to burden interstate travel. The Court has 
on occasion indicated that another source of the right to trivel is (he Privileges and Immunities Qause found in 
Article IV, § 2. See Shapiro. 394 U.S. at 630 n.8, and cases cited tiierein; Zobel v. Winiams. 457 U.S, 55, 71-81 
(1982) (0'Ck>nnor, J. , concurring m tiie judgment); see a'so Doe v. Bolton. 410 U.S. 179, 200 (1973) (usmg 
Privileges and Immunities doctrine to resolve 'right to bavel" claim alleging in^imissible discrimination in 
aboition services between in-state and out-of-state residents). That clause, which provides that "[tlhe Citizens of 
each State shall be entitied to ail Privileges and Immunitiei of Citizens in the several States," was designed "to 
insure to a citiisen of State A who ventures Into State B the same privileges which the citizens of State B eiyoy." 
Toomer v. Witsell. 334 U.S. 385, 395 (1948). It is unclear whetiier, or to what extent, tiiat Clause imposes 
limitations on Congress. Compare White v. Massachusetts C oundl of Construction Employers. Inc.. 460 U.S. 204, 
215 n. 1 (1983) (Blackmun, J. . concurring) (in dicta, express ing doubt that congressional authorization could render 
constitutional a state's privileges and immunities violation) wi^ Shapiro. 394 U.S. at 666 (Harian, J., dissenting) 
('it appears settied' tiiat tiie Privileges and Immunities Clause does not 'limitn federal power*). 

* For tiiis reason, tiie Webb-Kenyon Act. 27 U.S.C. § 122 (1994), which prohibits tiie shipment or 
transportation of liquor interstate for the purpose of sellini, possessing, receiving or using It In any manner that 
would be unlawfid would ^pear to raise no concerns regaiding (he right to interstate travel. 
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confront a right to travel claun.'" In Cleveland v. United States. 329 U.S. 14, 19 (1946), tiie 
Supreme Court used broad language in upholding the oonstimtionality of the Mann Act against 
a federalism-based challenge, explaining that "[t]h(i power of Congress over the instnimentaUties 
of interstate commerce is plenary; it may be used to defeat what are deemed to be immoral 
practices") (emphasis addoi). However, Clevehind. like Pelton, did not confront a right to 
travel claim; in addition, it considered interstate travd for conduct that was itself unlawfiil. 
FinaUy, the broad dicta in Cleveland is consistent with the holding in Hoke v. United States, 227 
U.S. 308 (1913), which rejected a right to travel challenge to a prosecution under the "white 
slave act," in which the federal govemment brought criminal charges against a woman for aiding 
and assisting in an effort to induce women to travel in interstate commerce for the purpose of 
prostimtion. I ^ at 317. Although Hoke employed broad language regarding Congress's 
commerce power to regulate interstate commerce, ijL at 321 (explaining that Congress could 
regulate interstate travel for "baneful" activity), ii: did not address whether interstate travel for 
a ooncededly lawful purpose would be constimtioral. There is no suggestion in the opinion that 
the defendants claimed that prostimtion was legal ia the state to which they were travelling. 

The application of these principles to S. 1645 would raise novel and difficult 
constimtional questions concerning the right to travel as a limitation on congressional power. 
In particular, it is unclear how the right-to-travel iloctrine would be applied to a case involving 
a congressiormlly imposed restriction on the assistance that a minor can receive to travel 
interstate for important, lawfiil purposes. We are unaware of any relevant precedent discussing 
the rights of minors to travd interstate. At a muiimum, it woitid seem that the governmental 
interest in imposing such restrictions on interstate travel typically would be greater than it would 
be in restricting interstate travel by adults." It therefore is unclear whether heightened scmtiny 
would ai^ly in this context, and, if so, whether the government's mterest in support of S. 1645 
nonethdess would be sufficient to survive such scmtiny. 

C. Mens Rea. It is unclear whether a court would constme S. 1645 to require proof that 
the person transporting a minor across state lines knew that the home state's parental notice or 
consent law had not been satisfied. S. 1645 provides that the criminal prohibition applies if "Jn 
fi£t" the minor did not meet the requirements of hsr home state's parental notice or consent law 
(emphasis addedD. A court might interpret the phrase "in fact" as an indication of congressional 

"* In Pelton. tfae woman was transpoited voliutaiily to Nevada for prostimtion, and the transporter was 
convicted deq>ite the feet that the prostitution was legal in N< ivada. One defendant did raise a constitutional defmse 
10 this application of tfae Mann Act; but instead of arguing Qat there was an imiwsition on his own or the woman's 
right to interstate travel, the (lansporter argued that tiie Acii 'imconstitutionally violates and derogates 'tiie rights 
of females to seek legal enqtloyment as guaranteed by the co nstimtion of this countiy." Jd. at 710. The court held 
that tiie transporter lacked standing to challenge tiie statute o:i tliis basis, jd.. and added in dicta tiiat '[i]t is difficult 
to conceive of prostitution as being constitutionally guarantied and protected. * Id. 

" Cf. Vemonia School Diat. 47J v. Acton. 515 U.S. 646. 654 ̂ 19951 r'Traditionally at mmmnn l»w anH crill 
today, unemancipated minon lack some of the most fundamental rights of self-determination - including even the 
right of liberty in its nanow sense, ije., tfae right to come i nd go at will."). 



intent to relieve the govermnent of the burden ol proving the defendant's knowledge that the 
muior had not satisfied her home state's parental notice or consent law. 

If S. 1645 were constmed not to require th ? defendant's knowledge that the home state's 
parental notice or consent law had not been satisfied, the statute would reflect a significant 
depaxtare fiom past practice. Inclusion in a criminal stamte of a "conventional mens rea 
element" requiring that a defendant "know the facts that make his condua illegal" is "'tiie mle 
of, rather than the excqjtion to, the principles cf Anglo-American criminal jurispmdence.'" 
Staples V. United States. 511 U.S. 600, 605 (1!)94) (quoting United States v. United States 
Gypsum Co.. 438 U.S. 422, 436 (1978)). Becmse offenses requiring no mens rea have a 
"generally disfavored stams," Liparota v. Unitecl States. 471 U.S. 419, 426 (1985) (mtemal 
quotation marks omitted), courts constraing a criminal stamte will not assume that Congress 
intended to dispense with a mens rea requirement absent "some indication of congressional 
intent, express or unplied," Staples. 511 U.S. at 606. See also United States v- X-Citement 
Video. Inc.. 513 U.S. 64, 72 (1994) ("[TJhe prisumption m favor of a scienter requirement 
should apply to each of the stamtory elements which criminalize otherwise innocent conduct"). 

Moreover, the Supreme Court has recog nized that Congress has dispensed with the 
conventional mens rea requirement in cotmectioii with a limited class of "pubUc welfare" or 
"resgulatory" offenses. In such instances, "Congress has rendered criminal a type of conduct that 
a ipeasonable person should know is subjea to stringent pubhc regulation and may seriously 
threaten the community's health or safety." Liparota. 471 U.S. at 433; accord Staples. 511 U.S. 
at 607; Morissette v. United States. 342 U.S, 245, 255-56 (1952); sss United States v. Freed. 
401 U.S. 601 (1971) (stamte crintinalizmg receip' of unregistered firearm did not require proof 
tiuit recipient of unregistered hand grenades knew that they were unregistered); United States v. 
Dotterweich. 320 U.S. 277, 281 (1943) (statute crmunalizmg shipment of adulterated or 
misbranded dmgs did not require knowledge that items were misbranded or adulterated) 
(dicmm); United States v. Balint. 258 U.S. 250, ;>51-53 (1922); United States v. Behrman. 258 
U.S. 280 (1922). S. 1645 would not, however, create a public welfare or regulatory offense. 
Rather, the conduct prohibited is akin to that readied by common law offenses against the "state, 
person, the property, or public morals" - offenses as to which, as a matter of policy, mens rea 
is ordinarily required. X-Citement Video. 513 U.S. at 71-72 (internal quotation marks omitted); 
Mariss^. 342 U.S. at 255-56. 

In addition, if S. 1645 were constmed not to require proof that a defendant knew that the 
minor had not met her home state's parental noti<» or consent law, then a reasonable belief that 
a minor had satisfied her home state's notice or consent law would not be a defense to criminal 
liability under S. 1645. Such a constmction could make adults reluctant to assist a minor in 
interstate transport even when the domicile state's notice or consent law has been met, if the 
adult caimot easily confinn that this is so. To the extent that S. 1645 operated to prevent adults 
fiom assisting minors who have met their home istates' notice or consent laws, it would appear 
to raise constimtional concerns under the principles set forth in Hodgson and Casey. 
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EXECUTIVE OFFICE C F THE PRESIDENT 
OFFICE OF MANAGED EMT AND BUDGET 

W^ASHINGTON. O.C. 20S03 

September 9,1998 
(Senate) 

STATEMENT OF ADMINISTRATION POLICY 
(THIS STATEMENT HAS DEEN cooftOiNATED iv OMB WITH THE CONCERNED AGENCIES.) 

S. 1645 - Child Cnsi:odv Protection Act 
(Sen. Abraham (R) M i and 24 cosponsors) 

The Administration strongly opposes enactment of S. 1645 in its current form. If the bill 
presented to the President foils to address the concerns that are described below, the President's 
senior advisers will recommend that he veto i t 

As stated in receat letters fiom White House Chief of Staff ErskiQe Bowles to the House and 
Senate Committees on the Judiciary, the Administration would siipport properly crafted 
legislation that would make it illegal to transpon: minors across State.lines for the purpose of 
avoiding parental involvement requirements. Unfortunately, S. 1645, as reported by die S«iate 
Committee on the Judidary, fai]s to address a ni rnber of the critical concexas raised by the 
AdministratioiL Specifically, the bill must be aciended to: 

— Exclude close fionily members fiom crin "rial and civil liabihty. Under the legislation, 
grandmoth^ aunts, and minor and adul t siblings could fiice criminal prosecution for 
coming to the aid of a relative in distress. 

— Ensure tiiat persons who only provide in ronnation, counseling, referral, or medical 
services to the ininor cannot be subject I > liability. 

— Address constitutional infirmities tiiat th e Dqutrtmeot of Justice has identified in 
particular provisions of the legislatiotL 'ihese concerns were traiismitted to Ĉ ongress on 
June 24,1998. 

The Administration is concerned that S. 1645 raises important fisdoialism issues, induding the 
rights of States to regulate matters withm their c »wn boundaries. The Administration believes, 
howevo:, tiiat l^islaticm that addresses tiie con< ;ans noted above, and that is carefiilly targeted at 
piuiishing non-relatives who transport minors aaross State lines for the purpose of avoiding 
parental involvement requirements, would miti{ ̂ te the federalism concerns. 

Pav-A&-You-Go Scoring 

S. 1645 could affect both direct spending and nceipts; therefore, it is subject to the pay-as-you-
go requirement of the Otnnibus Budget Reconciliation Act of 1990. OMB's preliminary scoring 
estimate of tiiis bill is that it would have a net efifect of less than $500,000. 

i | : i k l i ( l t l * l k 4 c i ( < l | c i | c 
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Record Type: Record 

To: Jennifer L. Klein/OPD/EOP, Neera Tanden/WHO/EiOP, Elena Kagan/OPD/EOP 

cc; 
Subject: CCPA 

There will be a Senate vote tomorrow on the motion to proceed on cloture on the Child Custody 
Protection Act. The D's are expected to support the motion. Once it passes, the D's will try to 
offer a number of very hard-hitting amendments (ie. miminum wage), hopefully forcing the R's to 
drop consideration of the bill. 

That is the strategy for now.... 



Ann F. Lewis 
07/28/98 06:01:12 PM 

i 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/ECP, Maureen T. Shea/WHO/EOP 

cc: 
Subject: Grandmothers 

According to todays NYTimes: "About 4 million children ...live in households headftd hy a 
grandparent, a 41 percent increase since 1992 ...Riisearch by AARP attributes this rise mainly to 
high rates of substance abuse bv parents: child abuse neglect, or abandonment... ." 

I think I remember that we were trying to get mere information about custodial grandparents to 
explarn problems wi th the Child Custodav/Locking Lfp"Grannv bill. 
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4 ^ f « . H » . A i e ^ c L U ctoiU^M 

11,84 DcfkartmcDt of Justice _< 

Office Of Ugislftive AffSain 

Tiie Honorable Orrin G. Hatch 
Chairman 
Osmmitcee on the Judiciary 
United States Senate 
Washington, DC 2O510 

Dear Mr. Chairman: 

As was stated in tiie June 17,1998, letlor from White House Qdel of Staff 
Erskme Bowles to Chairman Hyde of me Hou se Judidaxy Committee, the 
Administration would Support properly crafted legislation tiiat would make it iUegal to 
transport mmora across state lines for ti^e puri»ose of avoidmg laws respecting parental 
involvement in a minor's dedsion to obtain afl abortion. The Admimstration appreciates 
the concerns of the sponsors of S. 1645, tiie CliiW Custody Protection Act of 1998, about 
fostering parental and famUy involvement in a mhior's dedsion to obtam an abortion and 
tiieir concerns about preventing overbearing and sometimes predatory adults from 
improperly influendng minors to choose an alK)rtiQn. 

This letter provides the views of the D epartment of Justice concerning tiie 
amendment in the nature of a substimtc m S. 1645, which we understand may be 
proposed Senator Abraham. Although, in our view, tiie bill's dvil find criminal 
provisions, as drafted, are overbroad and rai»s serious constitutional, legil, and law 
enforcement concerns, we believe that legislation could be crafted that would 
appropriately target non-relatives who transport minors acros& state lines for the purpose 
of avoiding parental involvement recjulremcnis. 

L OPBR4TI0 N OFA 1645 

S. 1643 would establish a new criminal prohibition lu be codified as 18 U.S.C 
§ 2401(a). Proposed § 2401(a)(1) would real as follows: 

Except a« provided in subsection (b), whoever knowingly transpoTt* nn 
individual who has not attained the â ie of 18 years across a State line, with 
the Intent that such individual obtain 'in abortiuu, and tiiercby in fact 
abridges the right of a parent under a law, requiring parental involvement 

, / .. pn/i rUTn aitaf »Te T O T T V J oo iTT iTWtt O A / o n / i n 
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in a minor's abortion decision, of the Siate where the individual resides, 
shall be fined imder this titie or iiiq)riscined not more than one year, or 
botiL^ 

The restriction on interstate transport \ rovld be triggered if the law m the state 
where the minor resides would Impose some s Drt of parental notice or consent 
prerequisite before thai minor could obtain ai abortion in the state ot her residence.̂  
Under proposed § 2401(a)(2), an "abridgemeit of the right of a parent" under such a law 
would occur if an abortion were performed or a minor In a state other than the state 
where she resides. Vithout the parental oonBcnt or notification, or the judidd 
authorization, that would have been required Ijy tiiat law had the abortion been 
IJciruiuied iu ihe State where the [minor] resl ies." As we construe the provision, it 

^ Proposed S 2401(6) would contain two cxicepdoii!̂  Under § 2401(b)(1), the prohibidoa of 
iiubsecdoa (a) would not apply If the aboriion wat necessaiy to save the life of the minor because her life 
ivas endangered by a physical disorder, physical idury. ir physical ilhiess, induding a life endangering 
physical eondition caused by or sridng from the piesmnqy itsclt" Under i 240i(b)Ci), lain individuai 
transported in violation of tbii section, and any parent of that individual, may not be prosecuted or sued 
for a violatbn of this secdon, a eonsirirâ  to violate ti ls section, or an ofieose under section 2 or 3 [of 
Title 18] baaed on a vblation of thb taction.' 

Subsection (e)(1) would define the operative p lirase 'a hw requiring parental involvcinent la a 
laainor's abortion deeision" as: 

a law>" 

(A) reqoiriDB, before an aboitian is performed nn n minnr, Aith(<r. 

(1) the notification to, or cnnutnt of, n parent of that minor; or 

(fl) pmceedingft In a State cout; and 

(B) that dncK nea pFoinde at an tlcemathic to ihe requiromenti: doiMribed ui oubparagraph 
(A) nodfication to or consent of any person w entity vibo is not described ta ttiat 
Mnhpnrngraph. 

SubteiAion («)(2) would dvPtnt 'putat," aa M« OOIIO "who « ôBgaalcd by the law rwiuiriiw 
jparental involvement ia the minor's abortion dcdsbn ikS a person to whom nodfication, or Sun^om 
.fioa»en», u required,' and who also is '(A) D parent or ipianlian; (D) a Icytd uialuclliin; or (C) a person 
S d S ' " 1«» care and eontrol of tbe mbor, and with whom the minor reg£ly 

Sttb«6«tioa (c)(3) would define a 'aihw' MS "aji faidivldual Who is not older Uuia the manmum aae 
requirmg parental nonlieation or consent, or proceedkgi m a State court, under the law reodiinE oarenS 
mvolvenicnt in a minor'* abortion deciwou.' H a x*w rcqunng pareniai 

^ In action m. below, wc UiBcuwt the consdtuilona! requirements for such a state notice or conseni 
repme. 

•2-
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appears that it wouid be a federal crime to transport a minor across state lines for an 
out-of'State abortion if the statutoiy pfereqiiisiites that would have been applicable it the 
abortion had been performed in the minnr's home stflte had not previously bften 
satisfied. Proposed § 2401(a) in this way would restrict the ability of minors to obtain 
out-of'-statc abortions, even where their home states wovdd not seek to impose such 
restrictions on out-of-state abortions.̂  

Violation of S 2401(a) would be punishable by fine and by up to one year \n 
prison, making it a Qass A misdemeanor. Seij 1$ U»S,C § 3559(a)(6) (1994). In. 
addition, S. 164S would create a civil cause of action: Proposed 18 U.S.C. } 2401(d) 
would provide that ̂ a]ny parent who suffers liga] harm from a violation of subsection 
(a) may obtain appropriate relief In a dvil act on." Under proposed § 2401(c), it would 
be an affirmative defense to prosecution or to a civil action 

that the defendant reasonably believed, based on information the defendant 
obtained directiy from a parent of tiie indhddual or other compelling &cts, 
that before the individual obtained tiie abortion, the parental consent or 
notification, or Judicial authorization toiik place that would have been 
required by the law requiring parental invoWement in a ntinor's abortion 
decision, had the abortion been perforzied hi tiie State where the 
individual resides. 

II. CONCERNS REGARDING THE SCOPi; OF CIVIL AND CRIMINAL LUBILlIY 

As was stated in White House Chief of Staff Erskine Bowles's letter, the proposed 
Icgislatiou must be aiueuded lo exclude close lamily members from dvil and criminal 
liability. While S. 1645 does exempt parents f rom liability, the defendant in many 
jjotential prosecutions under proposed § 24011 a), or in a dvil action under § 2401(d), 
(KJuld well be another member of the minor's own family. The same considerations that 
support exempting parents fiom liability also support a somewhat broader exemption 
iJxat would encompass utiior fiunlly members. Iznposing crintinal and cwfl sanctions on 
fanuly members, requirmg familv members to testi*fy against each other» and raising the 
prospect of lawsuits by one family member agidnst anotiicr could undercut, ratiier tiian 
encourage, family cnhefifon. Moreover, family members are not likely to fit the paradiEm 
scenario of adults acting witii disregard of the minor's best interests. In addition, tiie 
prospect of criminal or chril action agahist taaiUy membeis would discourage a mmor 

in 5.? S S ? ^ ? Whether and to whit extent the Constiniaofl would even pwinit states 
to impose their aboruon laws ennterritoriaHy with rei])eet to their citi2Bns' out-of-state aborSs. See 
J^^awjcjac^ 421U.S. 809, 822-24 (1975); Seth i', Kreimer. The Law of (^Z: .^J^^.fft.. 

'3 
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from seeking tiie advice and counsel of tiiose closest to her. We tiierefore recommend 
that S. 1645 incorporate an exception for family members who transport the minor. 

Chief of Staff Bowles's letter also stated that the proposed legislation must be 
amended to ensure that persons who provide information, couiucliû , ur refiirral or 
medical services to the minor are not subject to liability. Exposing such persons to the 
threat of criminal or dvil sanctions would not further the interest of promoting family 
communication and would not deter tiiose wh o inappropriately tran!?pnrt minors across 
state lines to obtain abortions. The tiireat of accessory liability against such persons, 
tnoreover, would likely impair the abflity of pliysidans, clergy, counselors, and tbeii »lalL 
to care for and counsel botii tnmors and adulis. The bill also could provide an 
unintended basis for vexatious litigation against uidividuals and organizations, and could 
allow private citizens suing under tiie extraorclmarily opeu-ended dvil liability provision of 
the stamte to inappropriately invade the priva cy of patients. 

To address the risk of civil or crumnal liability for persons who provide 
mformaUou, counseling, or referral or medical services, we would propose adding a 
provision with language along the following lines: 

Thi« section shall not give rise to liability of axy person or entity based 
upon provision of Information, advertising, counseling, provision of medical 
services, of referral for medical services. 

III. CONSTmJTIONAL AND OTHER LEGAL CONCERNS 

^ Constitutional PrtnciplBH Otyycnifrî  PflTl̂ tal Nntififiat̂ on and Consent I 

ine Supreme Court has held that pregnant minors have a constitiitional right to 
o ^ " ^ T "P'̂ 'Pff̂ y- awned Paranthood v DnnfortK 428 u.s. 52. 

(197$). The Court furtiier has held, however, tiiat a state may require parental notice 
or wnacm under certain circumstances »s » prerequisite to & ntinor's abortion, iiee 
.^dgsaj. 497 U.S. at 436-37 & n.22 (coUecticg cases). Nevertheless, altiiough a state has 
^ ^ A A^VS 2*74 ^^^^^ '"^"^^ ^̂ '̂ ^̂ ^ ̂  adults," 

[t]he abortion decision differs hi impurtimi ways from Oflier decisions tiiat 
may be made during minority, Ihe ne jd to preserve tiie constimtional 
nght and the unique nature of tiie BbO):tion dedsion, espedally when made 

Given s 240i(d)'» upen-endcdness and broad poicntial tor nnintcnded abuse v» r«rrtn,m«j 

sooB Naaosaod oto roa/vio esec ns zoz ivj 8fi:Ti (WM B«/e/»//n 
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by a minor, require a State to act witii piirtiailar sensitivity when it 
legislates to foster parental invoWcmcnt in this matter. 

Bellotti V. Baird. 443 US. 622. 642 (1979) (plutUity opinion) CSfiUottiJI"). Accordingly, 
rftstrictiomi on tiie availability of such abortion* - sudi as parental notice or consent 
requirements - are impermissible If they "doQ not reasonably furtiier any legmmus state 
imerest" v. hrflnnesota . 497 U.S. 417. 450 (1990); also B r i M v. Baird, 
m U.S. 132,147 (1976) (MfitJiJO. 

In accord wltii tiiese prindples, states m iy require parental Involvement in a 
minor's decision whetiier to obtain an abortion, but only in a manner tiiat serves to 
eusure dial Ihe mhiot'i dedsiou is, m fucL, mfcrmed; to Jissure, Qutl h, "dmL tiie mmor's 
dedsion to terminate her pregnancy is knowing, intemgeiit, and dehlMrate.'' BfldS^ 
497 US. at 450; SfiSZlld Îfln"̂ ^ P*r̂ ntVvK>d V. Ca..ev. 505 U.S. 833, 877 (1992) (opmion 
of O'Connor, Kennedy, and Souter. IT.) (TTl̂ «̂ neans chosen hy the State t̂ i further thR 
interest in potential life must be calculated to inform the woman's free choice, not hinder 
it"),̂  The Court has reasoned tiiai parental nnice and consent rcquhemcnis can be 
constimtionsl because of the "quite reasonable assumption tiiat minors will benefit from 
consultation with thefr parents." itoy, 505 U ,S, at 895. 

A state that requires parental notification or consent may do so in a constimtional 
manner if it provides a "bypm" mechanism thit allows tiie minor to bypass tiic notice or 
consent requirement if she establishes eitiier (i) that she is suffidentiy mature and well-
informed to make the abortion decision inriepimdentiy or (ii) that an abortion without 
parental notice or consent wouW be in her beiit interests. Tĥ e bypass procedure also 
must be expeditious and nnist ensure the minor's anonymity. 

* An dtations to Casev herein are to the joint opinion of Itifiiiees O'Connor, Kennedy, and Souter. 

' The Court has held that such a bypess mechanisii is required vdth respect to parental consent 
fitahltes. ^ jadlottiJI, 443 US. at 643-44 (plurality iipininn); Jd "T <S5S.« (Slevcns, J., concnnriag in the 
judement); Ijimhert v. Wicklund. 520 VS. 292,117 S. Ct- Ufl9, 1171.72 (1997) (per curiam); mji\3S 
nt̂ ift V. AVrem Ctr far Ht̂ nrr̂ uHitif- Hwalth 497 VS. SO. 5U-13 (»90). Tli= Court alw h« held that 
snch a bypau mechamsm is required with respect to a two-parent aotiiicBCion statute. ^ilodgSdn. 497 
TI.S « 4Sa.55; j i at 461 (O'Connor, J , eoacttmng in the judpnent); j i at 481 Ô nnedy, coofiuiring 
in the judgment in p&tt and dissenting in part). The SaiH'eme Court has not decided whether A t^^s 
procedure U mtmdatoiy if the statute requires nAtifie»t".on of only one parent (nther than notificoUoa of 
both parents or parental consent). SSSXnahsi. ii. Ct at mi; Alcron Ctr. for Reprodmiive H«t1th. 
497 JJS. at 510. However, th« only appellate courts to h&ve dedded the issue have hdd that snch bypass 
mechanismc m> necessary in one-paieot nodfication states. See Planned Parenthood, ̂ eux Palk Clinic v. 
.Millsr> ̂  ^^Sl, 1158 60 (8ih Gt. V)OS),^LJaki, 517 U.S. 1174 (1996); r.»n«ew»v Med. Suite v. 
Jsuaib. 109 F.3d 1096 (5tb rtrA r^ . danieiL 118 S. C!t. 357 (1997). But cf. Planned Parenthood v. 

t̂wblosf 116 PJd 707, 71$-16 {Luttig, Gieuit Judge, pnnting motion for stay of disuitt court judguiisjii 
pending appeaO (questioning whether live Justices on current Supreme Court would coadude that bypass 
prooedurea arc eenttitntieully necessaiy in a oDo-part iK iiottTiuitiun selling), jnuUun lo vataitp laaY 
denied. 12S PJd 884 (4th Cir. 1997). 
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B. Constitutional Prnblemn Raised hv S 1645 

For some minors, ont-of-state abortions might be significantly safer or otherwise 
medically indicated. For otiiers, tfae dosest fac ilities will be out of state. Yet it appears 
that proposed § 2401(a) would require ~ hi order for the criminal prohibition not to 
apply - that a minor satisfy tiie requirements t'lat her home state law would have 
iiqiosed had she obtained an abortion in her borne state, even tiiough the requurements 
of her home state's law would not apply to an nut-of'State abortion. As a resuh of this 
unique feature, proposed § 2401(a) would app(»ar to be unconstitutional in two respects. 

First, proposed § 2401(a) would appear to be unconstitutional as applied to a 
minor seeking an out'of-state abortion, where >:he law of tbe state in whidi the minor 
resides lacks a constitutionally suffident mechanism for satisfying that state's notice or 
consent requirements when an abortion is to be performed out of state. In such cases, 
the provision would have the effect of dctordng or preventing minors (particuhirly those 
who cannot drive) from obiaining out>of-state abortions even when they would have been 
tible to satisfy a constitutionally valid state par ental involvement law. For example, the 
law of the minor's home state might not provile any means of obtaining n jnHididly 
authorized bypass in the case of an abortion to be performed out of state: The law of 
the state of residence might authorize state judges to provide a bypass from the state 
notice or consent requirements that otherwise apply, but not authorize sudi judges to 
entcitalu a lequesi for a liypass for an out-of-iitate abortion as to whid) state law 
requirements would be inapplicable. In such cases, state Judges might simply lack 
authoritv under state law to provide a legal bypass for an abortion to be performed out 
of state. 

Montana'̂  parental invoK̂ mcnt law illvBtratee tlie concera. In Montana, A *phy«kawi,' fleflncd as 'a 
ipeison licensed to practiee medicine under [Montana It*/],* Moat. Code Ann. i50-20*203 (1997), may not 
perform abortion without notifytug one of the mino/s parents (mdess a lefmruig pliyslctan certifies 
that he has previously provided notice), id, i j0*20'204 The legal prereqinsite fot initlatioii of a youth' 
miirr bypass fvocedw* is a '̂ petition' by tlie minor Yoi a, waiver of the uulice requiremenL' ] ^ fi 30-20-
212(2) (a). Montana Uw does not purport to impose a notice requirement in coonectiotn with a minor's 
out-of'.ctate aberdon; there would appear to be no beti'S fur « Montana state Judge to entettaia a request 
for a "waiver" of a "requirement" that does not apply, /[B the ease of an out-of'State abortion, then, it is 
not cle«r that state law provides a means of ubtiduiog i( judidally authorized tqpan. 

Proposed $ 24Ql(a) also would (̂ vc rise 10 coiainnional concems where tfae specified procedure 
for manifesting parental notice or consent, as opposed to the judicial bypass, would not be effective for 
out of-stetc abortions. If, for eiuiioplo, ihc parental eoisent portion of the home state's law is (Erected at 
state-licensed phyddans. it would appear to be satisfiei only when the patient provides proof of consent to 
one of tkô c physiclau>. ^asi^A, S.C Code Ann. i i 4̂ 41-lU, 44-41.31 (Law. Co-op 1985 and Supp. 1997) 
(definijtg physidan' as 'a person licensed to pracdee medicine in this Stale* and pravldhig that die 
attending or ixlbilng 'physidan' may perform an aboitiott on an unemancipated minor only after 
"secnrlingj the informed written eonsenti signed and witnessed.' of a patent legal guardian, grandparent, 
or a peiwMi who has been standing In loco parentis for at least 60 days). Thus, to the extent tiiat proposed 
§ 2401(a) is intended to require literal eompliana: with the home state's law, it would not be at all dear 
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Where Uic lequircmcnts of die state of residence could not be met for an Out-of-
state Z i ^ t ^ h ^ ^ Z ^ that proposed § ;!401(a) - unlike constitutionally 
pe^ftk p^«tal con̂ Stor notification laws - could not be jusnfî d as a le^^te 
meSTof 4porting "tiie autiiority of a parent v̂ ho ^ presimied to act m tiie mmor s 
best interest... and tiiereby assures that tiie ninor̂  f ^̂ lon »tennu^te her 
prcgiiancy ia knowing, intelligent, and deliberate.- Bfldam 497 U.S. at 450. As m 
H2dgm the restriction would not appear to "reasonably further any legitimate 
[government) uiterest" liJ, 

In Hodgson, the Court hdd tiiat a two-pireni notification requlreniem wlihout a 
Inrpass mcehaSsm would m to serve "any stat«: interest witii respect to fundiomng 
SmOies* that would not have been served by a requirement of oneijarent notification 
witii a bypass option. Id. at 450. The Court wplained tiiat the state's mterest In 
rruring that tiie minor's dedsion would be knowfaig, intelUgent. and deliberate "would 
be faŜ served by a requirement that tiie minoi" notify one parent who can then bcck the 
counŝ  of hifi or her mate or any other party, ivhen such advice and support 18 deemed 
necessary to help the dilld make a difBcult decision." M- Sunilarly, it would appear tiiat 
proposed § 2401(a) would be uuconstiwtionel states where tiiere is no constituhonally 
adequate provision for securmg consent or notice, and bypass, fbr out-of-stete abortions, 
wis respect to minors residing in sudi states Itor whom an abonion out of stale might be 
safer, less expensive, or otherwise more accessible tiian an in-state abortioDj prq)Osed § 
2401(a) would not "reasQialily further any legitimate [government] mterest, 3^ (emphasis 
added), at least insolai as tiie absence of available notice (or consent) and bypass 
medianisms for out-of-state abortions under eiitiier federal or state law would preclude 
such minor* from obtahung adult assistance in traveling interstate for aboitions. In 
rircumstances where no mechanism existed tiint would enable a minor geeWng an out-of-
state abortion to demonstrate tiiat she had coinpHed witti tiie parental involvemciit 
irequiremeuis of her home state, proposed § 2401(a) could mhibit interstate travel for 
abortions even tiiough such travel would have resulted from a knowmg, mtelligeni, and 
deliberate dioice of the minor. 

Second, tiie provision would appear to operate unconstitutionally hi many of tiie 
cases where both die minor's state of residence and the state in which the minor seeks to 
have tiie abortion performed have parental consent or notification laws. By the law of 
tiie state m which the abortion wiU be peifonncd, tiie rcdnor aheady wUlbc required to 
satisfy cert̂ iin parental uivolvemeni prerequisites. If proposed S 2401(a) were construed 
to require satisfaction of the parental involvement requirements of tiic minor's state or 
residence as well, then in many cases tiie federal statute would. In effect, require a minor 
who wouM need or want assistance In crossit g state Imes to satisfy parallel parental 
consent or notification laws in both the state of residence and die stntc hi which she 
seelcs the abortion. Such duplication would s eem to serve little or no legitimate 

how a minor seeking an out-of-state abortion could snUtfy the consent pordon of snch a law u a nmnoer 
Ihitl vuuld permit a 'tranaportci' of the miner to avaid cnmittal liability nnder proeosed 9 2401ta). 
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governmental interest, just as tiie rcquheinent t f tiie |econd paiem's notification without 
an opportanity for bypass failed to do so in Hfilggfljj. 

The oonatitutional infirmities identified above oould appropriately be alleviated (1) 
bv creating an exemption for travel from States tiiat have not established a 
constimtionally sufficient consent/noticeand byj>ass medianism for out̂ f-stato abortions, 
and (2) by making dear tiiat tiie prohibition efiectcd by § 2401(a) would not apply m 
cases where tiie state in which tiie abortion Is jcrformed requires parental notice or 
consent. 

C Mem Rea 

Proposed § 2401(a) should be revised t<i require tiiat an individual must have 
"willfMlly violated" the federal statute to be subject to liability. In otiier words, todividuals 
shouU be subject to criminal sanction only if tiiey know tiiat they are actaig unlawfuUy. 
As currcntiy drafted, proposed § 2401(&) wouU target one who knowingly transports a 
minor across state Imes to obtam an abortion, if "m fact' an abortion is performed on tiie 
minor in a state otiier tiian the minor's state cf residence, Vitiiom tiie parental consent 
or notification, or tiie judidal authorization, that would have been required* by tiie law of 
Ihe minor's state of residence had tiic abortion been performed in tiiai state. Proposed 
§ 2401(c) would create an offlrmntive defense for a defendant who "reasonably believed, 
iaascd on information the defendant obtained directiy from a parent of tiie mdividual or 
other compelling facts" that the requirements of the state of residence had been met 

Wc agree that it Is sensible and equitable not to impose criminal liability on 
peraonfl who wasonably believe the law has b<teii followed. In this regard, it is inqjortant 
to recognize that S. 1645 as written still could reach persons who had no reason to 
recognize that their conduct might have violated any state or federal law. As a genertd 
matter, dtizens who engage in conduct that is legal in tbe state where they undertake it 
but not in their home state would not think tiiat they are tiiereby violating the law of 
tiieir home state or federal criminal law. As i witten, the affirmative defense would still 
permit the fanposition of liability on those who are unaware that a federal statute has, in 
effect, given state law an extraterritorial readi, and who therefore reasonably believe tiiey 

^ la Utf** of both of the ^ea of «on«tilutionai inf innitiei diacuosad obovo, tbe statute mi^t be faeially 
invaUd CLC, inoperative nationwide) if, ia 'a large fracdon of the cases b which [proposed i 2401(a)] is 
relevant," £aasy. ^ U-^' S96, the eriminal prohibit'jon effeetiwly would predode minor» from 
obtaining adult assistance in traveling btosutc for abortions. ££iiL (holding provision to be Invalid' as 
«ii 'undue bwiUbii" because In a large fraction of (be izaes in which [tbe proviaon] 19 relevant, it will 
operate as a substantial obstude to a woman's choice to undergo an abordOB*); )̂jo parpo Women's 
Health Qiy. v. StiiaTtir. 507 U.S. 1013, 1014 (1999) (O'CouuOi, J., ooncurrlug la denial of atav̂ i Janklow v. 
Planned Parenthood. Siomt Palls Clinic. 517 U.S. 1174,1175-76 (1996) (ophdon of Stevens, J., respecting 
the denial Of ceru). The Qjĵ y itendard fur Ikciiil inviilidUy wait develuped lu llw cuiluct of 6tatc«law 
abortion restricdons. It is unoeitun how that standar l wtmld be spplied or modified ni fi^t of a fiidal 
challenge to a congressional enactveot such as S. 164.'>. 
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aie act 
;:aag UwruUy. In order to fulfiU tiic apparsnt policy goals bchhid tiie offinnative 

defense. Congress should spedfy a willfulness slandard in S. 1645. 

Congress has used a willfulness standard in cruninal statutes in a range of 
contexts, ifiS>c^, Piyî n v States, No. 96-8422, sHp op. at 10 (U.S, Jjje 15. 
1998) (sale of firearms witiiout a Ucensc): Rete'flf Y. V»ited Stfttfs 510 U.S. 135 (1994) 
(currency transactions hi violation of reporting reqiiirementa); .ChceV: Vi VflltM Statc{>, 
4̂ 8 U.S. iy2, 193-94 (1991) (feloity and misderieanor tax statutes). Congress has opted 
for wiUfitiness where there is a hi^ likcKhood it defendants reasonably believing that 
tiiey are acting lawfully. Sss BxjaD, sUp op. at 10. Many of tiie people a minor will 
likely tum to for help - people audi as her grandmother, her aunt, her sibling (who also 
may be a minor), her religious counselor, her t jenaged best friend - will be people witii 
ittle or no experience witii abortion or knowleflge of the relevant law, lei alone its finer 
pomts. They might well engage in conduct tiiey reasonably believe to be lawful - seeking 
to aid a minor who is a granddaughter, a niea^ a parishioner, or a friend by drivmg her 
across state lines to a place where she can legJilfy have an abortion. In siidi 
drcumstances, tiiey would completely unwittini>fy violate a federal criminal law and 
c»cpose themselves to criminal and civil sanction. 

In addition, Congress has employed a vdllfuhiess standard where the criminal 
statute incorporates complex elements. Crimioal liability under S 7401 (a) wonld tnm in 
ilarge part on whether the state of residence's statutory reqwrements concemmg parental 
cuiiseul or uuiificatiuu and judicltd bypanii wh<:u a lulnor seeks an abortion had been 
satisfied. The federal provision would give til we state statutes an extraterritorial effect 
that even an mdividual aware of all recpifrem<ints of his own state's abortion laws would 
not be able to discern from those laws. Tn adilition, it might well require considerable 
legal sophistication to determine the meaning of the home state's statutes m this new 
federal context Finally, as noted below, it is :tiavel to tic federal criminal liability to 
conduct that is lawful hi the state in which it occun. 

To avnid these problems, the proposed statute should be revised to reqmre a 
"willful" violation to create liability. Thus revised, those who are acting to help the minor 
and are unaware of the statutoiy regime will act be subject to prosecution. 

D. Federalism Concerns 

S. 1645 raises novel and Important federalism issues: First, S. 1645 would broadly 
undermine the ability of a state to vindicate its own policy dctcnninations within its own 
borders. The thrust of the proposed bill would be to use the federal criminal and dvil 
law to trump the policy determinations of th(»se states that have opted not to implement 
a parental involvement requirement. In this respect, S. 1645 is unlike federal statutes 
tiiat supplement already existing state criminiti prohibitions In areas of particular federal 
interest by making it a critnc to engage in inix»rstatc transport or commerce for tbe 
purpose of carrying out proscribed condud ii a neighboring state. In such drcumstances. 

l.̂ 3Ul̂ cwnJ own cnn.'vnn attttc nc zn? TVA pft:rr ffiUM fia/fin//n 
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tiie federal criminal law does not undemune tiie policy judgments of tiie state m which 
tiie ultimate conduct occurs. In contrast, tiic ppiposcd bill wouW make unlawful travel 
for tiie purpose of engaging in condud tiiat is h wful in tiie state in which.ltOCCur8. 

Second, by extendmg the rench of one state's policy choice into neighboring states, 
S 1645 may have an inqwct well beyond what that state originally intended in enacting 
iui parenui consent or notice law. It may well De tiiat when a state deades tiiat no 
abortions should occur in its boundaries withoui: parental notification or consent, it 
nonetiidess defers to the sovereignty of sister siates as to condud occurrmg m those 
neighboring states, and recognizes tiiat dtizens of tiie various states - induding its own 
dtizens - should be entitied to take advantage of tiie diversity of norms of conduct 
throughout the nation. The home state, in other words, may have no desire for its 
internal poUcy choice to serve as tiie trigger foi a federal criminal penalty agamst out-of-
state condud. M so, tiien under S. 1645, tiiat state's dedsion as to conduct witinn its 
territorial borders wouW, In effect, be given extraterritorial rcadi tiiat the state itself did 
not intend it to have. 

IV. PRACTICAL ENFORCEMENT PROBLEMS 

Proposed § 2401(a) would present a mjriad of serious enforcement problems. 
Ci>mparcd with violatioiis of other federal crhuhwl statutes violations of proposed § 
2401(a) would be notably difficult to investigate and to prosecute, and would involve 
significant, and largely unnecessaty, outiays of federal resources. 

First, for reasons discussed in section Wl-Q sssiA, we strongly recommend that 
proposed § 2401(a) be amended to expressly lequiic proof tiiat a defeudant "willfully 
violated" tiie federal statute. Tn addition, it is not dear what constitutes "transport" under 
the statute. Often a transport requirement caia be satisfied by a showing that the 
defendant caused the act to happen - for exanple, by providing bns fare - as opposed 
to actually having accompanied the minor. 

Second, investigations and prosecutions under proposed 9 2401(a) will impose a 
particular burden on federal authorities. Interurisdictional crimes are uiberentiy more 
difficult to investigate and generally require tie deployment of specially conKtitiit«d task 
forces. S. 1645 would pose spedal problems because it would crinunalize travel for the 
purpose of fixdlitating behavior tiiat is lawful in the state where it is imdcrtaken. As a 
consequence, it would be difiBcult for local \sxv enforcement to work in tandem with 
federal authorities because there is no local c ime over which they would have 
jurisdiction. 

The detection and iirvestigation of violations of S. 1645 would fall entiiely to the 
FBI - in stark contrast to the investigation oi analogous federal crimes, in which local 
law enforcement begins investigating a crime and calls hi the FBI if it looks as if there is 
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- f̂ A»r.\ .-î *.nt Here tiie ultimate condud wiH not be a crime in the state in which it 

S^Toomrart uiKte' » «"* » ^̂  ""'^ Against Women Act, <m M^t 
S d ^ " b ^ t t . ii.vestig.tion«>dprosecutlp,.testate MtSorin̂ .) T t o p U c c . 
r . « b»rd.o on tlie FBI. Reliance on complains tarn pnvaw cozens p«es iB 
frosnett ot taxing law enforcement resources: Cliven tlie WU's subject mattw. there is 
C S S ^ n S y that the FBI would b. req uired to e«luate unmnally hieh munbers 
of complaints. 

Third, the principal targets of proposed S 2401(a) are ^^V ̂ o be adult â ^ 
teenage rela Ives and friends of young women 5<:ekhig abortions. Sudi defendants would 
b e S y syuipatiietic, end tiius Jelatively difficult to investigate and to convld. mir 
proStioM Sould ̂ 0 raise legitimate cpiestioiis of fair uŝ  of federal P^^r give 
ri'?io charges of federal overreaching. Relatedly. a relhtively high percentage of tiie 
putative defendants under this statute may be nunors, whidi raises special concerns in 
tiie federal system. 

Fourtii, the proof of the critical element j in tiiese cases generally will have to 
ajme tiirough eitiier the deffendant or die mine r, both of whom would be extraordinarily 
problematic witnesses. To prove tiiat tiie defendant had Je reqmsite intent, the 
govemmem in tiie ruii of cases would have to rely on eitiier tiie minor or the defendant 
(who would of course have a constitutional riglif not to testify). Gwen tisat flie nunor 
wilL hi many if not most cases, have relied on ihe aid of tiie defendant, who may be her 
boyfriend, aunt, grandmotiier, sisier, best friend, etc, she is likely to be o hostile and 
uncooperative wimess. (Moreover, tiie trauma of behigforced to participate man 
investigation and trial will add to any trauma s he already may have suffered.) This is m 
continst to most otiier crimes, in which there in a victim who can provide testimony for 
the prosecution. 

Fiftii tiie affirmative defense contained m the proposal is somewhat unwieldy. In 
typical cases In which a criminal stalutc incorporates a defense, tiie prosecution conducts 
itt investigation witii an eye toward ensuring tliat tiie defendant cannot raise tiie defense. 
Here tiiat will be difficult because it is unclear what tbe statute contemplates as 
"compelling facts." The reasonable belief standard also is ftwned m a way tiiat 1B atypical 
of affirmative defenses in other criminal laws, which generally do not require tiiat tiie 
beUef be premised on "compelling facts" or or. mformation from a spedflc source. 

Sbrth, state privacy laws concerning medical records and tiie existence of certain 
state privfleges will slow die investigation of tiicsc crimes. Enfordng subpoenas against 
tiie badcdrop of such state laws can take tremendous time and effort and provoke 
tension between tiie state and federal systems. It also would nm the risk, as would many 
of die investigative and proAccutorial steps tii it the statute would require, of making tiie 
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federal govemment appear overzealous and hcjivyhandcd. 

SeventiJ, the investigative and prosecutoiial challenges, and tiic substantial outiay 
of federal resources, tiiat § 2401(a) would entail are unnecessary to address Uupoitant 
pjlicy concerns animating tiie bill. The states 1 ave a number of effective legal tools --
mcluding laws against batteiy, kidnapping, and ;!alse unprisonment, and costody laws - to 
pj-eveuL and punish the abduction or nustreatm pnt of minors,̂  The existencp. of such 
State tools makes it more difficult to justify tiie significant outiay of federal resources that 
S. 1645 would requiit. Moreover, relying on state-law tools would eiisuic diat federal 
law wonld not inadvertently encourage young women to seek unsafe means ~ for 
example, hitchhiking or traveling alone - of aviuiing tiiemsdves of lawful out-of-state 
procedures. Sudi results are particularly likely in this context because the federal law 
would not make tiie minors' condud unlawful .md would only limit tiie peisons who may 
assist them in engaging in travel for the purpose of obtaming hiwfal medical procedures. 

Please let us know if we may be of addidonal assistance in connection with this or 
any other matter. The Office of Management and Budget has advised that there is no 
objection from the standpoint of the Admmisnation's program to the presentation of tiiis 
report 

Sincerely, 

L. Anthoay Sutiu 
Acting Assistant Attorney General 

cc: The Honorable Patrick J. Leahy 
Ranking Minority Member 

' A sifflUar problem arises in the context of a dvil action under tbe stamte. Such aa aetioa would 
likely involve discovery rcqiiflxts fnr medical ioformsdoil. Those requests would be lllcely to oOnOict With 
state privacy and privilege laws concerning doctor-patleat or couasdor-cUe&t commumeatioiis and medical 
irccorde. The consequence will be ekficr on iiitwolcmne strpgele between itste and federal interests or an 
effective preemption of state priva^ law (with the strdn on fedcraKsm iacerests thai entaQs). 

Thus, for exanple, in the much-dted ease in vvhich the mother of a 13-year-old girl alleged that her 
daughter hnd b«ea roped by an It-y^-oU and tikon ly the boy's mochftr rn another state for an abortion, 
nhe l8-year'old pleaded guUty to two counts of statutoiy rape, and his mother was coavicted of violathtg 
TcnnsylvanU's iaterfercnctt-with the custcxfy-̂ f'-cUldfett ctatote. Tli« case against the mother was 
remanded for a new trial, however, due to an error in jury instruction. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Nelson Reyneri/WHO/EOP, Laura EmmettAWHO/EiOP 
Subject: New child custody letter 

OLA has indicated we need to get a letter to the Senate by tomorrow expressing our views on the 
newest version of the Child Custody Protection Act ( The latest version exempts parents but 
otherwise does not meet our objections.) 

Attached is a draft letter for your review. 

I wil l be also asking DOJ to redraft their letter to reflect the changes in the legislation. 

CCPALET5.W 

Message Sent To: 

Maria Echaveste/WHO/EOP 
Charles F. RuffAWHO/EOP 
Sylvia M. Mathews/OMB/EOP 
Ann F. Lewis/WHO/EOP 
Audrey T. Haynes/WHO/EOP 
Elena Kagan/OPD/EOP 
Cynthia Dailard/OPD/EOP 
Lawrence J. Stein/WHO/EOP 
Tracey E. ThorntonAA/HO/EOP 
Peter G. JacobyAA/HO/EOP 
Katharine Button/WHO/EOP 
Jill M. Blickstein/OMB/EOP 
Janet R. Forsgren/OMB/EOP 
Kate P. Donovan/OMB/EOP 
Robin LeedsA/VHO/EOP 



Dear 

The Administration has made clear that changes must be made in S. 1645 in order to 
ensure that the legislation is appropriately tailored to achieve its stated goals. Unfortimately, 
although S. 1645 has been revised to exclude parents from potential liability, the bill has not 
been amended to meet the other critical concems r iised by the Administration. Accordingly, the 
Administration strongly opposes S. 1645 as drafted. 

Specifically, S. 1645 must first be amended to exclude close family members from 
criminal and civil liability. Under the legislation, grandmothers, aunts, and minor and adult 
siblings could face criminal prosecution for coming to the aid of a relative in distress. Imposing 
criminal and civil sanctions on family members for helping their relatives, however, would not 
promote healthy family communications. Subjecting family members to criminal or civil 
sjmction, moreover, would further isolate the minor by discouraging her from seeking advice 
and counsel from those closest to her. Finally, creating a civil action that permits family 
members to sue each other when a minor within tl..at family has an abortion would not foster 
sixong families. 

Second, S. 1645 must be amended to ensui e that persons who only provide information, 
counseling, referral, or medical services to the minor cannot be subject to liability. Exposing 
such persons to the threat of criminal or civil sanctions would not further the interests of 
promoting family communication, would not deter those who would inappropriately transport 
minors across state lines to obtain abortions, and > vould provide an imintended basis for 
vexatious litigation against individuals and organizations. 

Finally, S. 1645 must be amended to addr(!ss constitutional infirmities that the 
Department of Justice has identified in particular jDrovisions of the legislation. The Department 
will forward these and practical law enforcement concems in a separate letter. 

The Adminisfration is concemed that S. 1645, as written, raises novel and important 
federalism issues, including the rights of states to regulate matters within their ovm boundaries, 
irhe Administration believes, however, that legisl ition that addresses the concems noted above, 
md that is carefiilly targeted at punishing non-rel;itives who fransport minors across state lines 
fbr the purposes of avoiding parental involvemen t requirements, would mitigate the federalism 
concems. 

S/ 



Maria Echaveste 07/14/98 06:11:46 PM 

Record Type: Record 

To: Kate P. Donovan/OMB/EOP 
cc: Sylvia M. Mathews/OMB/EOP, Elena Kagan/OPD.'EOP, William P. Marshall/WHO/EOP 
bcc: 
Subject: Re: URGENT: Child Custody Protection Act SAP g 

?Looks fine to me. 
Kate P. Donovan 

Kate P. Donovan 
' • ^ ^ 07 /14 /98 05:14:27 PM 

Record Type: Record 

To: See the distribution list at the bottom of this me ssage 

cc: See the distribution list at the bottom of this message 
Subject: URGENT: Child Custody Protection Act SAP 

Below is the draft SAP on H.R. 3682 - Child Custod/ Protection Act . The bill is scheduled for 
House floor action tomorrow (7/15); therefore, plea.se provide comments/clearance c.o.b. today. _ 
Position: Senior Advisors veto reconnnnendation. Thank you. 

July 14, 1998 
(House) 

H.R. 3682 - Child Custody Protection Act 
(Rep. Ros-Lehtinen (R) FL and 136 others) 

The Administration strongly opposes enactment of H.R. 3682 in its current form. If a bill is 
presented to the President that fails to address the concerns that are described below, the 
President's senior advisers would recommend that he veto it. 

As stated in recent letters from White House Chicf-of-Staff Erskine Bowles to the House and 
Senate Committees on the Judiciary, the Administration would support properly crafted 
legislation that would make it illegal to transport minors across state lines for the purpose of 
avoiding parental involvement requirements. Unfortunately, H.R. 3682, as reported by the 
House Committee on the Judiciary, fails to address a number of the critical concerns raised by 
thie Administration. Specifically, the bill must be amended to: 



- Exclude close family members from criminal and civil liability. Under the legislation, 
grandmothers, aunts, and minor and adult siblings could face criminal prosecution for 
coming to the aid of a relative in distress. 

~ Ensure that persons who only provide information, counseling, referral, or medical 
services to the minor cannot be subject to i iability. 

~ Address constitutional and other legal infirmities that the Department of Justice has 
identified in particular provisions of the legislation. These concerns were transmitted 
to the House Committee on the Judiciary on June 24, 1998. 

The Administration is concerned that H.R. 3682 i aises important federalism issues, including 
the rights of States to regulate matters within thei): own boundaries. The Administration 
believes, however, that legislation that addresses the concerns noted above, and that is 
carefully targeted at punishing non-relatives who transport minors across State lines for the 
purpose of avoiding parental involvement requirements, would mitigate the federalism 
concerns. 

Pay-As-You-Go Scoring 

H.R. 3682 could affect both direct spending and receipts; therefore, it is subject to the 
pay-as-you-go requirement of the Omnibus Budget Reconciliation Act of 1990. OMB's 
preliminary scoring estimate of this bill is zero. 

(Do Not Distribute Outside Exe<:utive Office of the President) 

This Statement of Administration Policy was dev'jloped by the Legislative Reference Division 
(Pellicci) in consultation with Associate Director Mendelson, HD (Clendenin/Miller), TCJS 
(Haun), HR (Smalligan), and the White House Offices of Legislative Affairs (Jacoby), the 
General Counsel (Marshall), and IntergoverrmieDtal Affairs (Ibarra). The Department of 
Justice (Greg Jones) concurs in the proposed posiition. The Departments of the Interior 
(Schwartz) and Health and Human Services (Wallace) have no comments. 

OMB/LA Clearance: 

The proposed position is consistent with that taken in letters from Chief-of-Staff Bowles to the 
House and Senate Committees on the Judiciary on June 17th and July 18th, respectively. It is 
also consistent with the views taken by the Justice Department in letters to the two committees 
transmitted on June 24th and July 8th, respectively. 

H.R. 3682 was ordered reported by the House Committee on the Judiciary by a vote of 17-10, 
along party lines, on June 23, 1998. 



Summary of H.R. 3682 

As ordered reported, H.R. 3682 would make it illegal for anyone ~ other than the girl's parent 
or guardian ~ to Icnowingly transport a minor acioss a State line to obtain an abortion in cases 
in which the minor has not satisfied her home Sts te's laws regarding "parental involvement" 
(i.e., laws requiring parental consent or notification). H.R. 3682 would subject individuals 
violating the bill's provisions to civil and crimiml penalties, including the possibility of 
imprisonment for up to one year. The bill would allow an out-of-State abortion without 
parental notification if the abortion was necessan' to save the minor's life. 

Currently, 22 States require parental consent for a minor to terminate her pregnancy while 17 
States have opted for the lesser requirement of parental notification. Eleven States have no 
parental involvement requirements. 

Pay-As-You-Go Scoring 

According to HD (Miller), H.R. 3682 could affe;t direct spending and receipts; therefore, the 
bill is subject to the pay-as-you-go requirement of the Omnibus Budget Reconciliation Act of 
1990. Individuals prosecuted and convicted undiir H.R. 3682 could be subject to criminal 
fines. Collections of such fines are governmental receipts, which are deposited in the Crime 
Victims Fund and spent in the following year. CMB estimates that the scoring estimate of this 
bill is zero. CBO estimates that H.R. 3682 would not result in any significant cost. 

LEGISLATIVE REFEREircE DIVISION DRAFT 
07/14/98 - 4:30 p.m. 

Message Sent To: 



MAJORITY MEMBERS 

HENRY J. HYDE, ".LINOIS. tHAlRMAN 

f. JAMES SENSEHERENNER. JR.. WISCON 
eiLL McCOLLUM. FLORIDA 
GEORGE W. GEKAS. PENNSYLVANIA 
HOWARD COBLE. NORTH CAROLINA 
LAMAR S. SMITH. TEXAS 

C
:H|FF. NEW MEXICO 
LLEGLY. CALIFORNIA 
r. CANAOy, FLORIDA 
5. SOUTH CAROLINA 
)LATTE. VIRGINIA 
rER. INOLINA 

ED BRYANT. TENNESSEE 
STEVE CHASOT. OHIO 
BOB BARR. GEORGIA 
WILLIAM L. JENKINS. TENNESSEE 
ASA HUTCHINSON. ARKANSAS 
EDWARD A. PEASE. INDIANA 
CHRISTOPHER 8. CANNON. UTAH 
JAMES E. ROGAN. CALIFORNIA 
LINDSEY 0. GRAHAM. SOUTH CAROLINA 

ONE HUNDRED FIFTH CONGRESS 

donsrcss of the Enited States 
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June 26, 1998 

The President 
Tlie White House 
Washington, D.C. 20502 

Dear Mr. President: 

MINORITY MEMBERS 

JOHN CONYERS. JR.. MICHIGAN 
BARNEY FRANK. MASSACHUSETTS 
CHARLES E. SCHUMER. NEW YORK 
HOWARD L. BERMAN. CALIFORNIA 
RICK BOUCHER. VIRGINIA 
JERROLD NAOLER. NEW YORK 
ROBERT C. BOBBY-SCOTT. VIRGINIA 
MELVIN L. WATT. NORTH CAROLINA 
ZOE LOfGREN. CALIFORNIA 
SHEILA JACKSON LEE. TEXAS 
MAXINE WATERS. CALIFORNIA 
MARTIN T. MEEHAN. MASSACHUSETTS 
WILLIAM D. DELAHUNT. MASSACHUSETTS 
ROBERT WEXLER. FLORIDA 
STEVEN R. ROTHMAN. NEW JERSEY 

As Democratic Members of the House Judiciary Committee we are writing to urge you to 
veto H.R. 3682, the so-called "Child Custody Protection Act," if it reaches your desk. 

This legislation will dramatically increase the dangers young women face in their 
decisions to terminate unwanted pregnancies. Since H.R. 3682 contains no prohibition against 
young women fraveling across state lines to avoid n consent requirement, it will merely lead to 
more women fraveling alone to obtain abortions or seeking illegal "back alley" abortions locally. 
To the extent young women continue to seek the involvement of close family members when 
they cannot confide in their parents - for example where the parent has committed incest or there 
is a history of child abuse - the legislation would result in the criminalization of grandparents 
and other relatives. Indeed at our hearings we learned of several tragic circumstances where 
young women who would not confide in their parents or trust the confidentiality of the judicial 
bypass process died as a result of illegal abortions. The number of these incidents can only be 
expected to muttiply under H.R. 3682. 

We can also inform you that none of the pri ncipal objections set forth in letters from your 
Chief of Staff and the Justice Department have been addressed during the Committee markup. 
Despite your Administration's objection to H.R. 3(i82's applying to close family members and 
persons providing cotmseling, referral or medical services, the legislation was not altered to 
respond to these concems (other than to provide ar exemption for parents). Indeed the 
Republican majority rejected several Democratic amendments to exempt relatives such as 
grandparents and siblings, and clinics from the scope of the bill. As a result, the bill continues to 
provide "an unintended basis for vexatious litigaticn against [these] individuals and 
organizations" as Mr. Bowles complained of in his letter. 

In addition, the Majority refiised to make any changes to provide exemptions for travel 
from states that have not established a constitutionally sufficient judicial bypass mechanism or to 
miike clear that the bill does not mandate minors complying with the consent requirements of 
two separate states. As a result, H.R. 3682 would appear to be unconstitutional by the very terms 
laid out the by Justice Department and relevant Su])reme Court precedent. Finally, we would 
note that the other serious problems laid out by the Justice Department, concerning the bill's 
overly broad strict liability requirements, federalism concerns, and enforcement difficulties, were 
are also not resolved in the Committee passed bill. 



Letter to the President 
June 26, 1998 
Page - 2 

H.R. 3682 does nothing to prevent teen pregnancies, but it does make abortion far more 
dangerous. We appreciate the consistent and principled positions you have taken in the past on 
matters involving a woman's right to choose, and we therefore strongly urge you to veto this bill 
sliould it reach your desk. 

hn Conyers, Jr. 

Sincerely, 

^i»anes E. Schumer 

JfcoMNadler 

Melvin L. Watt 

Robert Wexler Steven R. Rothman 

cc: The Honorable Erskine Bowles 
Chief of Staff to the President 

The Honorable Larry Stein 
Assistant to the President for Legislative A ffairs 
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Laura Emmett 07/16/1)8 11 •.32:32 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: See the distribution list at the bottom of this message 
Subject: 5:00 Mtg. TODAY to discuss attached POTUS Choice letter 

• 
A B 0 R . J 1 Attached please find the draft choice letter f rom the President. Please note that we did 
not comment on the Istook and Porter Title X amendments to Labor, HHS, and Education 
Appropriations because Bruce and Elena felt that it t/vould undermine the purpose of the letter. 

Please come to a brief meeting at 5:00 TOD AY in the Roosevelt Room to discuss the letter 
or feel free to call Jennifer Klein (6-2599) wi th any comments or questions in the interim. 

Message Sent To: 

Jennifer L. Klein/OPD/EOP 
Cynthia Dailard/OPD/EOP 
Sylvia M. Mathews/OMB/EOP 
Maria Echaveste/WHO/EOP 
Ann F. Lewis/WHO/EOP 
Peter G. JacobyAA/HO/EOP 
Martha Foley/WHO/EOP 
Audrey T. Haynes/OVP @ OVP 
Sean P. MaloneyA/VHO/EOP 
Phillip Caplan/WHO/EOP 
Tracey E. Thornton/WHO/EOP 
William P. Marshall/WHO/EOP 
Linda Ricci/OMB/EOP 

Message Copied To: 

Janet L. Graves/OMB/EOP 
Marjorie Tarmey/WHO/EOP 
Leslie Bernstein/WHO/EOP 
Ruby Shamir/WHO/EOP 
Tania I. Lopez/WHO/EOP 
Jessica L. Gibson/WHO/EOP 
Janelle E. EricksonWHO/EOP 
Carolyn E. ClevelandAA/HO/EOP 



I am writing to express my concern over th ; Congress's imprecedented effort in recent 
weeks to restrict safe reproductive choices for women. It is regrettable that some Members of 
Congress have chosen to pursue a series of initiativ es designed to create a political issue at the 
risk of increasing imintended pregnancies and abortions and of compromising women's health 
and safety. 

I have long said that I believe abortion should be safe, legal, and rare. All of the 
proposals being offered would restrict safe medical choices. Some would actually restrict access 
to family planning information and services and could have the perverse effect of increasing the 
number of imintended pregnancies and abortions. I urge the Congress to put partisan politics 
aside and instead put women's health and safety first. 

First, I oppose efforts to sfrike or scale back Congresswoman Lowey's proposal to require 
health plans participating in the Federal Employee;: Health Benefits Program to cover all FDA 
approved prescription confraceptives. The Lowey proposal would improve basic health care 
coverage for many women and help reduce unwanted pregnancies and the need for abortion. The 
current attempts to sfrike or scale back this amendraent would undermine these important goals. 

Second, I sfrongly object to the amendment to impose restrictions on intemational family 
pliinning programs. By prohibiting foreign non-go vemmental organizations from receiving 
United States fimds i f the organization uses any no.a-US govemment fimds for abortion-related 
services, the amendment jeopardizes fimding to henlth care providers who are working to meet 
the growing demand for family planning and other critical health services in developing 
countries. The result of this amendment's provisions could also be an increase in unintended 
pregnancies, abortions, and matemal and infant death. 

Third, I find it deeply disturbing that Congiess would take the unprecedented step of 
intervening in the Food and Dmg Adminisfration's dmg approval process by banning funding for 
the approval or testing of dmgs such as RU-486. For years, the FDA has used vigorous testing 
and the highest scientific standards to protect publi c health. This amendment substitutes political 
ideology for sound science. It would restrict scienlific research that can protect women's lives 
and offer them safe medical choices. 

Fourth, I am disappointed that the House chose to reject the changes that I proposed to 
the Child Custody Protection Act. As my Administration conveyed to Congress, 1 would support 
properly crafted legislation that would make it ille{;al to fransport minors across state lines for the 
purpose of avoiding parental involvement requirements. I have repeatedly stated that I would 
sign a bill i f it were amended to exclude close family members from criminal and civil liability 
and to ensure that individuals who provide only inf ormation, counseling, referral, or medical 
services to the minor cannot be subject to liability. As amended in this way, the legislation 
would prevent the circumvention of state parental involvement laws, while ensuring healthy 
faitnily communications. Unfortunately, the Congress has ignored these proposed changes, as 
well as those designed to address constitutional infirmities in particular provisions identified by 
the Department of Justice. In doing so, this Congr ess has demonsfrated that it is not tmly 
interested in passing legislation, but only in creatirg another partisan political issue. 



Finally, Congress is again indicating that it will tum the difficult debate over so-called 
pjutial birth abortions into an opportunity to score political points, rather than to pass legislation 
restricting this procedure. I have long opposed latii term abortions, and I believe that we 
generally should prohibit the use of this procedure, I have insisted, however, on exempting those 
few but tragic cases in which this procedure is necessary to save a woman's life or to protect her 
against serious injury to her health. I again call upon Congress to add such a narrow, tightly 
drawn exception to this bill, so that I can sign it ard put an end to all other uses of this procedure. 

I urge Congress to move beyond ideology :md political maneuvering, to abandon 
extremism, and to protect women's lives and health, while reducing the need for abortion. 
Congress's current course would remove appropriate reproductive choices for women, seriously 
jeopardize their health, and very possibly increase the frequency of abortions. I will sfrongly 
oppose these efforts. 



i • 
},..,; 

' / ^ Cynthia Dailard 
' 07/15/98 07:03:47 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Jennifer L. Klein/OPD/EOP, Neera Tanden/WHO/LOP 
Subject: Child Custody Protection Act 

m Q&A0715.W CCPA passed in the House by a vote of 276-150. I prepared a draft q&a, in 

case we need it. 
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July 13.1998 
(House) 

TI IT. irifl?i '"tn-jfl nif-y Mr-̂ Q" 
(Rep. Ros-Lehtinen (R) Fl, and—others) 

^ e d by flie Home < W t t « ^ « J ^ ^ ttebiJl»ustbe=iiia.dedto: 
concerns nised by flie Admimstration. Spacmciuy.mcw" 

p^ecution for coming to the aid o i; a illative m distress. 

. Ensuretfaatpersonswhoonlypro^deinfonnation,c^^^ 
medical services to the minor owm it be subject to habihty. 

AAAr^ canstinitional infirmities thai the Department of Justice has idaitified in 
- p^^a:;Snsofthclegis l . ion.Tn.e 

House Conmiittee on the Judiciary on June 24,1998. 

»4»,o+M-R 5682 iflises important federalism concerns, including 
:[he Administration is concemed that ̂ Jf-f^;^ ""^'^^^ The Administration beUeves, 
,he right, of states to regu t̂e njatters wito^^^^ ^ 

^ J ^ ^ ^ ^ t ^ l S would mW^.tethef^^ 

scoring estimate of this bill is zero. 
TtTTflL P.03 



r j T i — 
Tracey E. Thornton 

" 07/06/98 06:23:54 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Jessica L. Gibson/WHO/EOP, Janelle E. EricksonWHO/EOP 
Subject: Abortion 

I talked to Leahy's staff and we need to update thi; EBB letter on child custody to take the tone up 
a notch since Abraham put out a substitute that dcies not address any of our concerns but picks~up 
changeSmade by House Republicans. The markup is in Senate Judiciary on Thursday and we 
wonTHave the votes to make any improvements. Bill and I talked about a new draft which he is 
working on. We need it to committee by wed. 

Message Sent To: 

Lawrence J. Stein/WHO/EOP 
Sylvia M. Mathews/OMB/EOP 
Maria Echaveste/WHO/EOP 
Elena Kagan/OPD/EOP 
Peter G. Jacoby/WHO/EOP 
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DRAF1 
You have asked f o r a p o l i c y analysis of S. 1645, 

p c i r t i c u l a r l y f o r a review of the impact of S. 1645 on federalism 
values and on federal law enforcetrent resources. We previously 
have provided some analysis on certain federalism and law 
enforcement problems with S. 1645. This memorandum addresses 
additional enforcement problems and s i g n i f i c a n t p o l i c y issues 
raised by S. 1645 r e l a t i n g to abortion services providers and the 
scope of persons who may be subject to prosecution i f t h i s 
l e g i s l a t i o n becomes law. 

I . Practical Problems With Enfozcement 

Some of the p r a c t i c a l problems that investigators and 
prosecutors would face i n t r y i n g to enforce S. 1645, should i t 
become law, have already been i d e r . t i f i e d . We now have had 
discussions w i t h a member of the i:xecutive Office f o r United 
States Attorneys, who i d e n t i f i e d £: number of ad d i t i o n a l serious 
concerns. 

The crime created by S. 1645 appears to have fjji£__alenients: 
(1) knowingly transporting across a state l i n e : (2) an i n d i v i d u a l 
underthe age o£ 18; (3) with the intent such i n d i v i d u a l obtain 
an abortflon; (4) where the individual's home state parental 
involvement requirements have not been met; and (5) the 
in'dividual has an abortion. 

There are a number of signif;'Lcant law enforcement problems 
with t h i s formulation, par t i c u l a r i t y as compared with other 
federal criminal p r o h i b i t i o n s . 

F i r s t , as w r i t t e n the statut(? could be construed to impose 
criminal l i a b i l i t y even i f the accused had no i n t e n t i o n to 
v i o l a t e the state law. The statutjs should incorporate a " w i l l f u l " 
requirement, as do analogous criminal laws, to make clear that 
the transporter has to know of the domicile state's reguirements 
f o r a minor to have an abortion and know that they are not met. 

Second, i t i s not clear what constitutes "transport" under 
the statute. diEten such a requirement can be s a t i s f i e d by a 
showing that the defendant caused the act to happen. This 
creates a number of problematic scenarios. What adaout providing 
the fare f o r public transportation across a state line? How 
v/ould you ever prove t h i s with w i l l i n g p a r t i c i p a n t s and small 
amount cash transfers? 

Third, a high percentage of the putative defendants under 
t h i s statute w i l l be minorsT Federal prosecution ot juveniles 
rgtgesja host of p r a c t i c a l problems. Federal prosecutors r a r e l y 
taTce such cases. And the prosecution of minors as adults i s 
sharply l i m i t e d by s t r i c t Departtrient of Justice guidelines. 

Fourth, and perhaps moat worrisome, the proof of the 
c r i t i c a l elements i n these cases generally w i l l have to come 
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through either the defendant or the minor, both of whom w i l l be 
extraordinarily problematic witnesses. Thus, to prove that the 
defendant had the requisite intent, the government in most cases 
would have to rely on information and testimony from either the 
defendant (who would have a Fifth ,?^endment right not to 
tes t i f y ) , the minor, or, in some cases, spectators, some of whom 
maiy be anti-abortion activists staking out abortion services 
providers. Given that the minor w i l l , in most cases, have chosen 
to have the abortion and enlisted the aid of the defendant, who 
meiy be her boyfriend, aunt, grandmother, best friend, etc., she 
is l i k e l y to be a hostile and uncooperative witness. This i s in 
contrast to most other crimes, in which there i s a victim who can 
provide testimony for the prosecution. Thus, investigators and 
prosecutors w i l l be lef t to rely on the off-chance that the 
defendant or minor talked at length to a cooperative third party 
about their plans and their intentMoreover, unlike in other 
crimes, there i s no likelv presumption that could be adopted in 
this context. For example, in a theft crime, the possession of 
stolen property might give rise to a presumption regarding the 
theft. Here, the mere fact of abortion (which i s legal in the 
state in which i t tooK place) i s not a reliable cmide to the 
intent of the defendant. 

Fifth, the detection and investigation here w i l l be l e f t 
entirely to the FBI -- in stark contrast to other federal 
criminai cases, where local law enfo-rni=»Tnpnt- h>pgins investigating 
a "crime and c a l l s in the FBI i f i t InnV-.q aa i f thp-ra is__a__federal 
e 1 etnent. Here/ tne act w i l l not b5 a crime in the state in which 
i t 'occurs, and w i l l not have occurred in the home state with the 
parental consent or notice laws. ""This w i l l place an enormous and 
dit t i c u l t buraen on the bm. 

Sixth, another practical concern i s timing. By the time a 
case i s investigated, indicted, and goes to t r i a l , the minor w i l l 
be older (likely no longer a minor), and w i l l look, act and be 
quite mature. Getting a jury to convict the defendant under 
those circumstances may be d i f f i c u l t , especially i f the woman 
te s t i f i e s that she chose to have the abortion and i s glad that 
she did. 

Seventh, laws shielding hospital records and various 
communication privileges that may be applicable w i l l further slow 
down the investigation of these crimes. Enforcing subpoenas 
against such state laws can take tremendous time and effort, 
involving rulings by state courts and significant bureaucratic 
snags. I t also runs the risk, as do many of the investigative 
and prosecutorial steps that the statute would require, of making 
the federal government appear overzealous, highhanded, and mean-
spirited. 

A l l of this effort w i l l be expended to prosecute defendants 
who may well be minors themselves, in a l l likelihood w i l l have no 
prior criminal record (after a l l , driving a friend to another 
state to get an abortion i s hardly an indicator of criminal 
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propensity) and w i l l end up with r.o or l i t t l e j a i l time. 

F i n a l l y , i n view of the many and substantial obstacles to 
enforcement of S. 1645 were i t t o become law, i t i s extremely 
l i k e l y that there would be few cases brought and even fewer 
convictions. Experience indicates that there would be much 
c r i t i c i s m of such a record i n Concress and pressure to bring more 
cases, p a r t i c u l a r l y given the l i k e l y vigilance of abortion 
opponents w i t h respect to prosecution under the statute. I f law 
enforcement says that i t cannot make cases because of problems 
with the statute, the statute might well be revised i n draconian 
ways. I f law enforcement says i t does not have the resources to 
investigate and prosecute these cases, Congress may provide such 
resources exclusively f o r these cases. Neither of these i s an 
appealing scenario. 

I I . Intact of S. 1645 on Abortioa Services Providers 

While S. 1645 e x p l i c i t l y targets f o r both criminal and c i v i l 
l i a b i l i t y persons who knowingly transport minors across state 
lines to obtain abortions, both l i a b i l i t y provisions, as a 
p r a c t i c a l matter, could be used to intimidate and harass abortion 
services providers. Accordingly, an express l i m i t i n g provision 
to the criminal l i a o i i i t y provision, as suggested below, seems 
appropriate, i f not necessary. Concerning the c i v i l action 
provision, we f i r s t would urge tha£ the Administration f n ^ i s t 
that~Tt be dropped; the provision i s unnecessary, a p o t e n t i a l 
dram of federal court resources, inconsistent with basic 
federalism p r i n c i p l e s , and susceptible to abusive e x p l o i t a t i o n by 
anti-abortion a c t i v i s t s against abortion services providers and 
t h e i r o f f i c e r s , employees, and contract personnel. Should 
eliminating the c i v i l action provision not be feasible,, then we 
urge that i t be reformulated t o l i m i t c i v i l l i a h i l i h y t o t^e 
i i l d i v i d u a l convicted of the knowing transportation under the 
criminal provision. ' ~ 

A. Potential Criminal L i a b i l i t y for Provision of Abortion 
Services eaid Related Information 

S. 1645 creates a federal offense f o r knowingly transporting 
a minor across a state l i n e t o obtain an abortion without 
complying with the domicile state's parental involvement 
requirements. Although the proposed statute expressly singles 
out the person(s) who knowingly transports, the addit i o n a l 
criminal law theories of conspiracy and 'standard p r i n c i p l e s of 
accampllce l i a b i l i t y wouia operate to expand i t s reach beyond 
j i f s t the transporter. The usual and lawful a c t i v i t i e s of 
abortion services providers, independent doctors, and others who 
pr6vide counseling and rereryals could become pyhij^^rh \-n 
investigation and possible prosecution under the statute and 
r€?Iated theories, p a r t i c u l a r l y i f anti-abortion a c t i v i s t s press 
fiideral law enforcement to focus on such persons and e n t i t i e s . 
Any such focus would not only have a material l y c h i l l i n g e f f e c t 
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on the a b i l i t y of adults and minors alike to obtain an abortion, 
but also^would provide an easy and effective method to tax the 
financial resources of abortion anc related service providers and 
even eventually drive them out of kusiness. 

The legitimate activ i t i e s of gbor*"''̂ ^̂  Qf̂ -rvi r<ag pr-r>tyi Hî -̂rft 
that S. 1645 might be used to target include: (1) providing 
abortTon services; (2) advertisingTor making other statements 
about the av a i l a b i l i t y of abortion services and any terms or 
conditions under applicable state ]aw; (3) counseling and 
referring patients or clients to abortion services providers; and 
(4) making routine communications, such as answering telephones, 
providing information, or making aT>pointmentsIn so doing, 
provideris may gain information concerning a patient or 
prospective patient's circumstancej! that might give ris e to the 
claim that the staff member knew 03: should have known that the 
patient was being brought to the f a c i l i t y in violation of federal 
law. 

The use of S. 1645 against abortion services providers in 
such a manner would be likely to c l i i l l speech about abortion and 
to render providers less capable o:ftreat ing both minor and adult 
patlenfST To address these concerns, a provision such as the 
foribwing should be added to S. 1645: 

This section shall not give rise to criminal l i a b i l i t y for 
any person or entity based upon the provision of abortion 
servirces, advertising, the provision ot inrormation or the 
provfgton ot counseling or feterral for abortion services, 

B. Potential C i v i l L i a b i l i t y for Provision of Abortion 
Services and Related Activities 

S. 1645 contains an extraordinarily open-ended c i v i l 
l i a b i l i t y provision that states: "any parent or guardian who 
suffers legal harm from a violation of subsection (a) may obtain 
appropriate r e l i e f in a c i v i l action^" Unlike the criminal 
action, the operation of this provision would not be constrained 
by prosecutorial discretion and policy. The provision would 
therefore be a ready tool for harassment and intimidation of 
abortion servirpg proviHp.i-a and others providing infortnatibn, 
counseling and referrals. Litigation under this provision would 
almost certainly be used in an attempt to shut down providers of 
abortion and relate'd services. There are other problems with 
this provision of S. 1645 as well. 

F i r s t , the c i v i l action provj.sion of S. 1645 would impose an 
unnecessary burden on the federal courts. Federal courts are a 
forum ot limited resources as welj. as limited jurisdiction. The 
proposal presents a l l the concerns the Chief Justice and others 
have raised about other legislation that would add unduly to the 
business of the federal courts. 
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Second, the c i v i l action pro%'ision of S. 1645 undermines 
federalism i n t e r e s t s and values. In essence, the provision 
constitutes a license to push e x t i - a t e r r i t o r i a] p.nforrp>mpni- f?f 
p a r e n t a l involvement laws i n state :s that have chosen not t o adopt 
sucn measures. Moreover, the mine)r's home state has the a b i l i t y 
through i t s own t o r t laws to proteiCt the relationship between 
parent and c h i l d . 

Third, a c i v i l action brought, against an abortion services 
provider would l i k e l y involve disc!overy reqin^gi-g <̂̂ ir mf^Hir-ai 
information Such requests would l i k e l y c o n f l i c t w i t h state 
pcivacy and p r i v i l e g e laws concerr'ing doctor/patient or 
C'junseior/client communications ard medical records. The 
consequence w i i i pe either an unwelcome standoff between state 
and federal interests or an e f f e c t i v e preemption (and the s t r a i n 
of federalism interests that entails) of state privacy law. I t 
i s preferable f o r a state court tC' be deciding the primacy of the 
various competing interests of that state. 

F i n a l l y , the open-endedness of the c i v i l action provision of 
S. 1645 makes i t a certain t o o l tc harass and attempt to drive 
abortion services providers out of business. The provision does 
not define the "legal harm" i t seeks to redress, does not l i m i t 
the^class of persons or e n t i t i e s against whom a c i v i l action may 
be brought or t i e such an action to a f i n d i n g of criminal 
1 i a b i l i t y , and does not indicate what r e l i e f might He 
appropflate. TO take ]ust one i i l t e l y example, abortion opponents 
may use S. 1645's c i v i l l i a b i l i t y provision to orchestrate 
i n d i v i d u a l and class action lawsuits that involve harassing 
discovery requests and p o t e n t i a l l y sizeable monetary judgments. 
Even an unsuccessful action would be a source of huge expense and 
aggravation f o r the abortion services provider. 

Because of these problems, the c i v i l l i a b i l i t y provision 
should be eliminated from S, 1645. I f i t i s not, i t should at 
least be re-drafted to l i m i t i t s great p o t e n t i a l f o r abuse. 
There are at least three options f o r l i m i t a t i o n : ( l ) to allow 
c i v i l s u i t s only against individuals who have been convicted 
under the b i l l ' s criminal provisions; (2) to allow s u i t s against 
persons who knowingly transport a minor i n v i o l a t i o n of the 
criminal provisions of the b i l l , but preclude s u i t s against 
persons who do not personally carry out the transportation; and 
(3) to foreclose s u i t s based on the provision of abortion 
services, advertising, etc., by adding " c i v i l " to the l i m i t a t i o n 
proposed f o r the criminal provision. We would suggest something 
l i k e the following formulation, which combines options ( l ) and 
(2) : 

Any parent or guardian who suffers legal harm from a 
v i o l a t i o n of subsection (a) may bring a c i v i l action to 
obtain appropriate r e l i e f from any person who has been 
convicted of committing the v i o l a t i o n by knowingly 
transporting a minor under the circumstances and with the 
intent described i n subsection (a). 
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I I I . Persons Covered by Statute 

We appreciate the concerns the sponsors of S. 1645 have 
about shoring up legitimate parental involvement i n a minor's 
decision to obtain an abortion and about overbearing and 
sometimes predatory adults who improperly influence minors to 
choose an abortion. However, we believe that S. 1645 as drafted 
reaches unreasonably beyond the group of minors i n need of 
pirotection. ' 

A. Informed Decision by the Minor 

S. 1645 aims to effectuate state laws requiring parental 
involvement i n a minor's decision whether to terminate her 
pregnancy. However, parental consent statutes also include, as a 
c o n s t i t u t i o n a l requirement, j u d i c i a l bypass mechanisms to 
effectuate the minor's r i g h t s and interests where the minor's 
decision to terminate her pregnancy i s "knowing, i n t e l l i g e n t , and 
deliberate."^ Thus, when the consi:itutional r e s p o n s i b i l i t y to 
respect a minor's f u l l y informed decision i s taken i n t o account, 
the state's legitimate p o l i c y interest i s not to require parental 
consent i n every instance but rather to require i t i n 
circumstances where the minor's decision i s not knowing, 
i n t e l l i g e n t and deliberate. A federal criminal statute that does 
not adequately or r e a l i s t i c a l l y accommodate the minor's interests 
i n e f f e c t u a t i n g informed decisions does not seem reasonable 
policy, p a r t i c u l a r l y when the point of the federal law i s to 
bolster the state policy. Some pioponents of S. 1645 say that 
the i n t e r e s t preserved i n the j u d i c i a l bypass mechanism i s served 
as part of the state's requirements and that only i f those 
requirements are not met would criminal l i a b i l i t y obtain. This 
ia i n s u f f i c i e n t as a matter of policy, p a r t i c u l a r l y when the 
r e a l i t y i n many cases i s that the judges hearing these matters 
decline to f i n d any minor's decision "knowing, i n t e l l i g e n t and 
deliberate" and thus never permit an abortion procedure to go 
forward. 

Moreover, as currently drafteid, S. 1645 reaches f a r beyond 
the chief targets of the b i l l ' s sponsors -- predators who 
improperly influence minors to ha\'e an abortion and transport 

^ The proponents of the federal: l e g i s l a t i o n aver that the b i l l s 
incorporate t h i s p r i n c i p l e . See, e.g. Statement of Chairman 
Charles T. Canady at Constitution Subcommittee 5/21/98 Hearing on 
H.R. 3692 ("Abortion a c t i v i s t s say taking g i r l s out of state i s the 
only option when the g i r l s are afjraid to t e l l t h e i r parents about 
t h e i r pregnancy, but t h i s ignores the j u d i c i a l bypass option that 
i s available f o r j u s t t h i s type of s i t u a t i o n . " ) Indeed, the 
statements of the b i l l s ' sponsors indicate that the b i l l seeks more 
narrowly to target predators who improperly influence minors to 
have abortions, not j u s t anyone vho transports a minor where the 
minor has not made a knowing, i n t e l l i g e n t , and deliberate choice. 
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them to obtain i t . Another scenario ia equally, i f not more, 
l i k e l y to occur -- the sophisticatisd and determined teenager who 
is very clear that she wants an abortion and i s asking friends, 
parents of friends, r e l i g i o u s figures and others of good w i l l to 
drive her i n t o the state with the more permissive abortion laws. 
She may t e l l those she asks the t r u t h or p a r t i a l t r u t h . I t seems 
harsh to impose even p o t e n t i a l federal criminal l i a b i l i t y on the 
ind i v i d u a l transporting the minor i n such circumstances. 

For these reasons, the l e g i s l a t i o n should incorporate, 
either i n the exceptions section or i n the d e f i n i t i o n of the 
substantive offense i n subsection (a), a provision precluding 
l i a b i l i t y where the minor's decision to be transported across 
state lines was knowing, i n t e l l i g e n t , and deliberate. Such a 
provision would be consistent with the state i n t e r e s t s present. 
I t also would be the most l e g a l l y <;ffective way to single out 
those persons that the b i l l seeks to target -- persons who take 
advantage of and overbear the w i l l of minors who are not able to 
make t h e i r own informed decisions. 

The determination that the minor's choice had been knowing, 
i n t e l l i g e n t , and deliberate would l)e made by the federal d i s t r i c t 
court i n the criminal prosecution. Thus, i t would take place i n 
a l l l i k e l i h o o d a f t e r an abortion had been carried out, i n 
contrast with a j u d i c i a l bypass mechanism, i n which the same 
determination i s made i n advance o:: the abortion. This i s simply 
a feature of the law's being a criminal provision that punishes 
past behavior. Moreover, there i s nothing d i s t i n c t i v e i n t h i s 
regard about a provision excepting situations where the minor has 
made an informed decision: even i n the absence of such a 
provision, S. 1645's criminal proviision can be invoked only a f t e r 
an abortion has taken place. To tlie extent the statute i s 
designed to deter future v i o l a t i o n u , i t would not be good po l i c y 
to deter abortion decisions that would be permissible under the 
co n s t i t u t i o n a l standard a state parental consent statute 
necessarily must adopt. The v i t a l point i s that i n those 
instances i n which the abortion i n fact was the product of a 
knowing, i n t e l l i g e n t , and informed decision, the creation of t h i s 
exception would not undermine the r^iederal government's i n t e r e s t 
i n supporting the legitimate p o l i c y that underlies 
c o n s t i t u t i o n a l l y permissible parental n o t i f i c a t i o n and consent 

V laws. 

B. Family Members Exemption 

In addition to t h i s proposed l i m i t a t i o n , S. 1645 should also 
contain an exception f o r family meiiibers who transport the minor. 
Family members are the i d e n t i f i a b l e category of persons that are 
least l i k e l y t o conform to the billLs' sponsors' paradigm scenario 
of overbearing associates acting with disregard f o r the minor's 
best interests- Family members as a category also would 
generally be d i f f i c u l t to successfully investigate and convict 
because of problems with gathering evidence and j u r y sympathy. 
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C. Incest, Rape, and Health. 

An abortion of any pregnancy caused by incest or rape should 
be included w i t h i n the exceptions provision of S. 1645. I n the 
case of incest, none of the f a m i l y - f r i e n d l y interests said to be 
served by parental involvement lavs i s or should be presumed to 
be present. Moreover, a l l of the p r a c t i c a l i n v e s t i g a t i v e and 
prosecutorial problems outlined ir. section I would be magnified. 
The abortion of a pregnancy r e s u l t i n g from a rape presents a 
somewhat d i f f e r e n t but equally unappealing basis f o r a 
prosecution. Certainly family f r i e n d l y interests seem a great 
deal weaker, i f not wholly subordinated, to the concems of the 
minor. And, as w i t h an abortion of a pregnancy r e s u l t i n g from 
incest, the idea of a federal criminal prosecution of anyone 
(except perhaps the rapist) on tof' of everything else the minor 
has undergone seems h o r r i f i c . 

I n addition, while S. 1645 cc-ntains an exception f o r cases 
i n which the minor's l i f e i s jeopardized, i t i s too r e s t r i c t i v e . 
Laws that r e s t r i c t abortion generc.lly must include an exception 
for cases i n which the "health" -- whether physical or mental --
o£ the mother i s threatened. Although such an exception would 
not be c o n s t i t u t i o n a l l y required here, there would appear to be 
no p o l i c y j u s t i f i c a t i o n f o r not including one. 
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Q ifiAS raises a number of serious policy concerns/ in 

r„rrLr^S?s^rrasT?%^!nli;iro^"f^5^raluS and practical 

problems with enforcement. 

A. gnnrftachm?"<-«i t?Pderalism 

-our constitutional system encourages a ^^^1?^^/" 
the public policies adopted by the people of several States 
acco?ding t^their own conditions, needs, and J^slres. .^^ 
Search fSr enlightened public policy is e^eriment 
individual States and local g?^ernrients are free to experime 
with a variety of approaches to public issues. Tne 
articSlI?ion of this fundamental fesderalism Principle in the 
?eceSly P?SmSlgated Executive Ordc'r on Federalism Reflects the 
ceJlbrated SStiln of the States as laboratories, f^^^o devise 
and implement their own individual approaches to comon policy 
nrohlems See Statq v , T.lebmann, 2bb U.b. Jf-T 
? i g 3 2 M B r a ^ i s 7 j . . dissenting); nnlterl <̂ t-ateff v. l-Qpez, 514 
U.S. 549, 580 (Kennedy, J., concurring). 

As written, S.1645 threatens this fundamental principle. 
The sSpreme CoSrt has held that states may require P^^^ntal 
nc?ice^orconsent under certain circumstances as a P^requisite 
?o a minor's abortion. States have responded with a myriad of 
d^licy approaches. Twenty-two States have opted to require 

r e S L f loSsent to a minor's ^̂ ^̂ ^̂ ^̂ ^̂  
pregnancy.' Seventeen States have ^P}^^^^J.^^l,^^^^^^^ 
?eq2irem^nt of notice to parents. The jemaijiing 11 states 
rejiire neither parental consent ror jotice. The thrû ^̂ ^̂  

Z J ^ Z i ^ ' ^ S ^ - ^ ' o ^ r ^ W^ul^ed^br^^^^^^^^ 
a n f l U S y i n I language nearly identical to that quoted in text). 

2 The data in this paragraph concerning state parental 
consent and notice laws%W from studies undertaken by the 
SatioSal Abortion and Reproductive Rights Action League (NARAL). 

3 The extent of diversity in states' approaches is evident 
even amô g thole states with pare;ntal consent or notice laws. 

•lor exaSp?e, six states require notice to or consent of two 
narpnts rather than one. In addition, some states axiow 
^51??u;fSroth« health care professionals to^^^^^^ 
consent in certain circumstances, and others allow notice uuw 
COTslnt by adult siblings, grandparents or stepparents. Finally, 
i-hell are further dlffe?encis based on factors such as judicial 
b ^ i l s mlchanisms and the form of consent or notice required. 
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ISSUE: ABORTION CLINIC VIOLENCE 

TALKING POINTS; 

• The Department has moved aggressively t o combat t h i s 
form of v i o l e n c e . 

• We worked f o r enactment of the Freedom of Access t o 
C l i n i c Entrances Act ("FACE"). The C i v i l Rights 
D i v i s i o n , working w i t h the U.S. Attorneys, has enforced 
t h a t Act v i g o r o u s l y . 

• We formed a task f o r c e c o n s i s t i n g of attorneys from the 
Criminal and C i v i l Rights D i v i s i o n s , and 
representa t i v e s of the FBI, USMS and ATP. That task 
force i s i n v e s t i g a t i n g acts of vio l e n c e against 
providers of ab o r t i o n s and, p a r t i c u l a r l y , whether there 
are l i n k s between those a c t s . 

• I ordered each U.S. Attorn e y t o form a task force 
c o n s i s t i n g of members of t h e i r o f f i c e s , l o c a l FBI, USMS 
and ATF o f f i c i a l s and l o c a l law enforcement t o provide 
f o r the s e c u r i t y needs c f re p r o d u c t i v e h e a l t h service 
providers i n t h e i r areas. 

• We have assigned U.S. Marshals on a l i m i t e d basis t o 
provide s e c u r i t y f o r p r o v i d e r s where there was an 
ex t r a o r d i n a r y t h r e a t a'ncl p r i v a t e and l o c a l s e c u r i t y 
measures might have proven inadequate. 

B.ACKGROUND 

Our e f f o r t s t o combat abortic)n c l i n i c v i o l e n c e have been 
w e l l - r e c e i v e d by many members of Congress. Opponents have been 
less vocal r e c e n t l y . 

The c o n t i n u i n g concern i s t h a t we not s t i f l e l e g i t i m a t e 
F i r s t Amendment expression and we have taken great care t o 
i n v e s t i g a t e and prosecute o n l y conduct t h a t i s associated w i t h 
v i o l e n c e , t h r e a t s of vio l e n c e o r p h y s i c a l o b s t r u c t i o n of 
f a c i l i t i e s . None of t h i s conduct i s p r o t e c t e d by the F i r s t 
Amendment. 



Combating Clinic Violence 

In the wake of escalating violence against women's health clinics that provide abortions, 
the President's FY 2000 budget will include $4.5 million to support additional security for these 
clinics and their doctors and nurses. Under this pi oposal, the Department of Justice would make 
security assessments and enhancements available to clinics deemed to be at high risk of violence. 
Security enhancements to improve safety and better protect health care providers and their 
patients may include closed circuit camera systerr.is, improved lighting, motion detectors, alarm 
systems or bullet-resistant windows. 

In recent years, violence against women's health care clinics has intensified. Most 
recently. Dr. Bemard Slepian was fatally shot through the window of his home. His death 
fallowed four non-fatal shootings in western New York and Canada over the last four years. In 
addition to shootings, between May and July of this year, about 20 health care clinics in three 
states were splattered with isobutyric acid, and two clinics in North Carolina were the victims of 
arson and attempted bombings. Clinics in Indiana, Tennessee, Kansas and Kentucky received 
letters that falsely claimed to contain anthrax. 

This FY 2000 budget proposal builds on the Justice Department's National Task Force on 
'̂̂ iolence Against Health Care Providers announced on November 9 to coordinate the 

investigation of violence against women's health :are clinics nationwide. The Task Force has 
begun working closely with local authorities and U.S. Attorneys investigating acts of violence 
against clinics by: coordinating national investigative efforts; creating an investigative 
clearinghouse for information related to clinic violence; and providing training to federal, state 
and local law enforcement personnel. A key missing piece in preventing clinic violence is 
funding for greater security. The Task Force will serve in an advisory capacity for the 
administration of these funds. 



Q AND A ON CLINIC S ECURITY FUNDING 
January 14,1999 

Q. What will this money do? 

A. The Administration's FY2000 budget request includes $4.5 million for DOJ's Office of 
Justice Programs to provide security assessments and, where necessary, security 
improvements to women's health care clinics at high risk of violence. A security 
assessment is a review of a facility by a security expert to identify vulnerabilities and 
recommend ways to address them. Securii y improvements can include measures like 
closed circuit camera systems, improved lighting, motion detectors, alarm systems, 
bullet-resistant windows, and access control systems. 

Q. How many clinics will receive security assessments, and how will you choose which 
ones to review? 

A. Initial estimates suggest that $4.5 million oould address security review and improvement 
needs for approximately 250-300 clinics (approximately 10% of all clinics nationwide). 
In determining which clinics to review, wc will draw upon the threat assessment criteria 
first developed by the U.S. Marshals Service. 

Q. Will the money go directly to clinics themselves? 

A. No. Consistent with the approach taken with similar initiatives, the Office of Justice 
Programs will work with a contractor withi expertise in relevant security issues to perform 
the assessments and provide the security equipment deemed necessary. 

Q. How does this relate to the Attorney General's Task Force on Violence Against 
Health Care Providers? 

A. This proposal builds on the Justice Department's National Task Force on Violence 
Against Health Care Providers announced on November 9 to coordinate the investigation 
of violence against women's health care clinics nationwide. The Task Force has begun 
working closely with local authorities and U.S. Attorneys investigating acts of violence 
against clinics by: coordinating national i)ivestigative efforts; creating an investigative 
clearinghouse for information related to clinic violence; and providing training to federal, 
state and local law enforcement personnel. A key missing piece in preventing clinic 
violence is funding for greater security. The new initiative will be administered by the 
Office of Justice Programs, and the Task Force, given its expertise on clinic violence and 
its commitment to preventive efforts, will serve as an advisor to the project. 



Q. Why are you providing government support for security review and improvements 
when you don't do the same thing for bunks, which are also at risk of criminal 
activity? 

A. Health care clinics' vulnerability to violence is in many ways similar to the recent spate 
of church arsons. Churches, like clinics, have been the objects of hate-inspired violence, 
and that is why the Administration has provided support to them. In addition, churches 
and health care clinics or doctor's offices •- unlike banks, for example ~ are not 
traditionally targets of criminal activity and are not, therefore, designed and built with 
security concerns foremost in mind. 

Second, clinic violence raises additional law enforcement concems because law 
enforcement officers have in some clinic cases become targets of secondary devices. For 
example, the clinic bombing in Birmingham was followed by the detonation of a second 
bomb ~ apparently designed to explode upon the arrival of law enforcement ~ which 
killed an officer. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Jennifer L. Klein/OPD/EOP, Laura Emmett/WHO/EOP 
Subject: Abortion clinic safety proposal-- from Jen as well as Neera 

The abortion clinic safety proposal for the FY 2000 budget had two main provisions - funding for 
security assessment and funding for direct provision of security measures to clinics; funding for 
both has been estimated at $4 million. 

The Justice Department has asked that we pull the abortion clinic safety proposal from the budget 
process because 1) they feel that they can and will do security assessments under current FY 99 
funding and 2) because funding for direct provision of security measures will require authorization. 
They believe that they will be able to provide direct grants (and a possible grant announcement) for 
security assessments some time in the near future, but have not provided us with a date. While to 
some degree we are persuaded by this new analysis, we wanted to seek your guidance before we 
agreed to remove this from our set of priorities. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Robin Leeds/WHO/EOP, Tania I. Lopez/WHO/EOP, Kelley L. O'Dell/WHO/EOP, Sondra L. 
Seba/WHO/EOP 

Subject: Reno meeting 

Fund for a FeministMajor i ty, National Abortion Feddration, NOW Legal Defense, and Planned 
PareTithood met w i th Attorney General Reno and he r staff yesterday about clinic violence. 
Miarylynn Buckham, the director from Dr. Slepian's clinic, also attended the meeting. Susan Dudley 
f rom NAF reports that it was an excellent meeting. Reno asked her staff to look into the program 
changes they suggested and the budget implicationirand to report back to her promptly. She 
promised the groups a fol low-up meeting, as soon c s she gets her staff recommendations. 

Message Sent To: 

Ann F. Lewis/WHO/EOP 
Minyon Moore/WHO/EOP 
Maria EchavesteA/VHO/EOP 
Elena Kagan/OPD/EOP 
Michelle PetersonAA/HO/EOP 
Sylvia M. Mathews/OMB/EOP 



0 ( 0 ^ 

^ „ | , „ : . , . ^ Barbara D. Woolley 

T " " 10/29/98 02:04:49 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Jocelyn A. Bucaro/WHO/EOP 
Subject: Physician Groups - Meeting w/ Eric Holder - Clinic Violence 

Wanted to let you know the medical community (AMA, family physicians, emergency physicians 
and ACOG) are trying to get a meeting wi th Justic(5 and FBI to talk about the Web Site that targets 
Physicians and thpjr •jpniinnn and fam i l i f i Their is great anxiety about this web site. Also, they 
are encouraging their state medical societies to metst w i th the state law enforcement officials on 
this issue. 

Message Sent To: 

Jennifer L. Klein/OPD/EOP 
Ann F. Lewis/WHO/EOP 
Minyon Moore/WHO/EOP , 
Maureen T. SheaAA/HO/EOP 
Elena Kagan/OPD/EOP 
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Remarks of Attoimey General Janet Reno 
on the National C l i n i c Vi.oleace Task Force 

Good afternoon. 

Last month, Americans; everywhere were 

outraged over the death of Dr. Barnett 

Slepian. While standing i n his kitchen i n 

Amherst, New York, Dr. Sllepian was shot by 

a high-powered r i f l e fiired through his 

window. 

Sadly, t h i s was not the f i r s t such 

shooting. There were others. And i t was 

just one more act of violence i n a s e r i e s 

of savage attacks against providers of 

reproductive health care. 

• Over the summer, about 2 0 c l i n i c s i n 

Florida, Louisiana amd Texas were 

•1-
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splashed with a c i d . 

This f a l l , two c l i n i c s i n North C a r o l i n a 

were the v i c t i m s of arson and attempted 

bombings. 

• And j u s t l a s t week, c l i n i c s i n Indiana, 

Tennessee, Kansas and Kentucky were sent 

l e t t e r s claiming to contain anthrax. 

These attacks and others seek to 

undermine a woman's basic c o n s t i t u t i o n a l 

r i g h t -- the r i g h t to reproductive h e a l t h 

care. And while some people may oppose 

that r i g h t , no one should ever use v i o l e n c e 

to impede i t . 

-2-
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Since I became Attorney General, I have 

been very concerned about t h i s i s s u e . 

That's why i n 1994, I e s t a b l i s h e d a task 

force to i n v e s t i g a t e whYsther a n a t i o n a l 

conspiracy e x i s t e d . While that task force 

developed s e v e r a l s u c c e s s f u l c r i m i n a l 

cases, i t did not develc^p s u f f i c i e n t 

evidence to prosecute a n a t i o n a l 

conspiracy. 

Two years l a t e r , the e f f o r t s of the task 

force were taken over by the C i v i l Rights 

D i v i s i o n , which continued the work of 

prosecuting c l i n i c v i o l e n c e cases. In 

addition, l o c a l working groups were set up 

by U.S. Attorneys across the country. 
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To date, these e f f o r t s have helped. 

Since 1994, when President Clinton signed 

the law that protects c l i n i c s , we have 

brought 27 criminal cases and 17 c i v i l 

cases. 

But, in li g h t of the recent increase in 

c l i n i c violence, we are taking new steps. 

Today I am announcing the creation of 

the National Task Force Against Health Care 

Providers. I t ' s mission i s very important. 

F i r s t , i t w i l l lead a national 

investigative e f f o r t , focusing on 

connections that may e x i s t between 

individuals engaged i n these acts. 

-4-
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• Second, i t w i l l assiist l o c a l o f f i c i a l s 

in the investigation and prosecution of 

c l i n i c violence. 

Third, i t w i l l i d e n t i f y a t - r i s k c l i n i c s 

and develop ways to make those c l i n i c s 

more secure. 

Fourth, i t w i l l e s t a b l i s h a centralized 

national database for a l l information on 

c l i n i c violence. 

F i f t h , i t w i l l a s s i s t the many working 

groups already at work across the 

country; and. 

-5-
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Sixth, i t w i l l oversc^e a program to 

t r a i n law enforcement on the best ways 

to handle c l i n i c easels. Two training 

sessions are already scheduled for 

December. 

As part of our stepped up effort, today 

I have also directed a l l U.S. Attorneys to 

convene t h e i r l o c a l working groups to 

assess the security neecis of c l i n i c s in 

the i r communities. 

The National C l i n i c Violence Task Force 

w i l l be led by the head of the C i v i l 

Rights Division -- B i l l Lann Lee. I t w i l l 

be staffed by attorneys from the C i v i l 

Rights and Criminal Divisions, as well as 

agents from the FBI, ATF, U.S. Marshals 

Service and U.S. Postal Service. 
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And, i t w i l l work cl o s e l y with state and 

local o f f i c i a l s i n decitiing how best to 

proceed with each incident. Treasury 

Secretary Robert Rubin w i l l be represented 

on the Task Force by Assistant Secretary 

Elizabeth Bresee (Bruh-:5ee) , and Mr. Lee 

w i l l consult with her concerning his 

oversight of the task force. 

Today, I am also announcing a reward of 

$500,000 for information leading to the 

arrest and conviction oJ: the person or 

persons responsible for the murder of Dr. 

Slepian. 

Anyone with information or tips i n the 

Dr. Slepian shooting should c a l l 1-800-

281-1184 . 

-7-
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One thing must be c l e a r : there i s no 

excuse for violence. Ar̂ .d working together 

with state and l o c a l law enforcement, we 

w i l l do everything we can to prevent i t . 

I now would l i k e to introduce the Deputy 

Director of the FBI -- Robert Bryant. 

Thank you. 
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National Task Force Q.feA's (Internal) 

Geaeral: 

Q; Why is there such a need for this task force? Aren't you already investigating the 
recent incidents, like the Dr. Slepian shooting? 

A: Yes we are - local, state and federal official are working with the Canadians to solve 
this heinous crime. But that shooting, togetlier with other recent acts of violence across 
the country, confirms the need for a coordinated national approach. 

Although we have been vigorously pursuing individual cases, wc need a centralized 
location that will collect and analyze information about clinic violence across the 
country. And we need to focus on connections that may exist between individuals 
involved in criminal conduct. That's why wit've created this National Task Force. 

Q: If there is such a need, then why did you disband the 1994 task force? 

A: The earlier effort was designed to investigate whether a national conspiracy existed to 
commit acts of anti-abortion violence. Although it developed several successful cases, 
it did not establish sufficient evidence to pro>'e a national conspiracy. Now, in light of 
increased incidents of clinic violence, it is char that there is a need for a new effort. 
[Note: In fact, the earlier effort generated mt.ch information that could be relevant to 
the current investigations.] 

Q: So what have you been doing since that task ibrce shut down? 

A: The Civil Rights Division has been aggressively investigating and prosecuting 
individual cases, together with the local working groups that were established by U.S. 
Attorneys across the country. In fact, the Department has brought 27 criminal and 17 
civil cases since the President signed tlie Freedom of Access to Clinic Entrances Act. 

Q: Will this task force investigate whether a national conspiracy exists? 

A: Yes. 

Q: Then how is this one different from the last o;ae? 

A; It is similar but it has a broader mandate, naniely to assist local authorities in 
communities across the country through training programs and a central database of 
information. 
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Is the creation of a task force just proof that you feel there's a conspiracy? Otherwise 
why not just continue handling each case on a case-by-case basis? 

A: By looking at possible connections between individuals involved in various incidents, 
we may be able to help investigators in one part of the country with investigative tactics 
and mformation that were used successfully in another part of the country. We need a 
coordinated law enforcement response that includes collecting and processing leads 
pertaining to clinic violence from across thb U.S. and Canada, as well as systematically 
analyzing nationwide trends in clinic violence. 

Q: Isn't this announcement due to interest group pressure? A pay-back to tlie groups for 
staying quiet in the Monica matter? 

A: No. This is a necessary and appropriate res;?onse to an important and pressing law 
enforcement need - nothing more, nothing less. 

Q: So will every case now be handled by the feds? 

A: No. We will work together with state and local officials to decide how best to proceed 
m each case. It's a case-by-case decision based on resources, available punishment, 
and experience. 

Q: Will this task force have offices? 

A: Yes. [Note: We arc looking for locations.] 

Q: How many people will be on it? 

A: In addition to the existing working groups aj ound the country, there will be a staff of 
about 10 people committed to this effort here m Washington - including attorneys and 
investigators from the FBI, AT and Marshals Service. 

Other Acts of Violence: 

Q: What other acts of violence have there beenV 

A: Over the past few years, there were four other shootings in western New York and 
Canada. Between May and July, about 20 health care clinics in three states were 
splattered with acid and two clinics in North Carolina suffered arson and attempted 
bombings. And, just last weekend, letters were sent to clinics falsely claiming to 
contain anthrax. [Note: Hoax bomb devices were sent to clinics in Birmingham and 
Milwaukee - but these have not become public to our knowledge.] 
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Slepian Shooting: 

Q: What can you tell us about the progress of tlie investigation into the Slepian case? 

A: I would not comment. It is an ongoing investigation. 

Q: Are you handling the Buffalo shooting froni Washington? 

A: No. As in many cases, that matter will be handled locally - and the task force will 
gather any leads and evidence for its databaj'.e in Washington. Both the U.S. Attorneys 
office and the Civil Rights Division will assilst in this investigation. 

Marshals Protection: 

Q: Will you be sending Marshals out to clinics around the country again? 

A: No. The lask force will identity at risk clinics to see what assistance tlie Marshals 
Service can provide. In addition, I have askisd every local working group to review the 
clinics in their areas. 

Q: Are you providing protection to the doctors who are listed on the internet hit list? 

A: We would hot comment on the security measures we are taking, except to say we are 
taking all steps we deem appropriate. 

FACE issues; 

Q: Can you prosecute die creators of the intern'it list, under FACE? 

A: We would not comment. 

Q: How many cases have you brought agamst those who engage in abortion-related 
violence? 

A: Since FACE was signed by President Clinton in 1994, we have brought 27 criminal 
cases and 17 civil cases. 
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Prosecuting Violence Against Health Care Providers 

In 1994, a man was convicted and sentenced lo hfe without parole for fatally shooting a 
doctor and his escort outside a clinic in Horidii. Another escort was wounded. In the 
state case, the man received the death penalty. 

In 1994, six individuals were convicted for blcckading a clinic in Milwaukee. They were 
fined and sentenced up to 6 months. The Seviinth Circuit afifinned the conviction. 

In 1994, two defendants were convicted of violation the Hobbs Act and conspiracy in 
connection with two acid attacks on clinics in Syracuse. They were sentenced up to 41 
months in prison and one was ordered to pay ,'552,000 in restitution. 

In 1995, a man, who was mentally unstable, rt ceived pre-trial diversion, after threatening 
to kill a doctor during a telephone call to a T\'' reporter in Huntsville, Alabama. 

In 1995, two individuals were convicted of bUicking a West Palm Beach clinic by 
chaining themselves to the main entrance. The Eleventh Circuit affirmed the conviction. 

In 1995. a jury found two individuals guilty of blocking a chnic in Wichita. Each was 
sentenced to 6 months in prison and one year of supervised release. They were also 
ordered to pay restitution to the clinic and loci J fire department. 

In 1995, a man was convicted for throwing a bottle through the window of a car driven by 
a doctor attempting to enter a clinic in Houston. He was sentenced to one year in prison 
and one year of supervised release, and ordered to pay restitution to the doctor for damage 
to the car. The Fifth Circuit affirmed the conviction. 

In 1995, a defendant pled guilty to telephoninj; a bomb threat to a clinic in Indianapolis 
and was sentenced to two years probation and ordered to perform 100 hours of 
community service. 

In 1995, a defendant pled guilty to making a s<:ries of threatening phone calls to a clinic in 
Yakima, Washington, that counsels women against abortion. He was sentenced to five 
years probation, 30 days home detention, 10 v/cckcnds of confinement, and mandatory 
substance abuse treatment. 

In 1995, a defendant pled guilty to making thn;atening calls to numerous clinics, and was 
sentenced to five years probation with mandatijry psychological treatment. 

In 1995, an inmate in Wisconsin was sentenced to 63 months in prison - to be served 
consecutively to an unrelated sentence - for sending threatening letters to the President 
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and to two doctors who perform reproductive health care services. No FACE charge was 
brought. 

In 1996, a defendant was sentenced to 176 mo.iths in prison for, among other things, 
soliciting another person to violate the FACE Act by asking the person to assist him in 
killing abortion providers and burning clinics. The Seventh Circuit afFumed the 
conviction. 

In 1996, a defendant was sentenced to 58 monvhs in prison after pleading guilty to, among 
other things, committing arson at a clinic in Grmts Pass, Oregon. 

In 1996, a woman was convicted for mailing a death threat to a doctor in Milwaukee who 
performed abortions. She was sentenced to 46 months in prison to be followed by three 
years supervised release. No FACE charge was included 

In 1996, a defendant was sentenced to 30 monl hs in prison after pleading guilty to 
chaining shut the doors to a New Mexico clinic, and thereafter setting fire to the clinic. 

In 1996, eleven defendants were convicted under FACE for blocking three entrances to 
clinics in western Ne* York. They were senteiiced to varying terms, no more than four 
months. All were ordered to pay restitution fo)- the damage to the clinic doors. An appeal 
has been filed. 

In 1997, a defendant pled guilty to attempting lo destroy a clinic in Bakersfield, 
California by use of fire and an explosive. The defendant was sentenced to 15 years in 
prison to be followed by three years of supervi: ed release with the condition that he 
remain at least 250 feet fi-om any clinic He was also ordered to pay more than SI6,000 in 
restitution to the clinic. No FACE charge was included. 

In 1997, a defendant was convicted for attempting to bum a building housing a 
reproductive health care provider. The defenda-it was sentenced to 15 years in prison to 
be followed by three years of supervised releas<:. No FACE charge was included. 

In 1997, two individuals were sentenced to varying terms up to 30 months in prison, 
ordered to serve three years of supervised release and instructed to pay more than $1,000 
in restitution. The two had pled guilty to conspiring to commit two arsons at clinics in 
the Newport News/Norfolk area. No FACE chiu-ge was included. 

In 1997, a defendant was sentenced to 27 mont hs and two years supervised release after 
pleading guihy to making threatening telephone calls to clinics in Worcester and 
Brookline. 

In 1997, two defendants were convicted of FACIE charges after positioning themselves 
inside vehicles and blocking the entrances to a Milwaukee clinic. The two were 
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sentenced to four and 24 months, each were oj dered to serve three years of supervised 
release, and each was fined $3,000 and ordered to pay restitution to the city. 

In 1997, a defendant pled guilty to setting a firs at a chnic in Falls Church, Virginia. The 
defendant was sentenced to 10 years in prison to be followed by two years supervised 
release. No FACE charge was included. 

In 1997, a defendant pled guilty to setting fires at two California clinics on the same date 
in 1994. The defendant was sentenced to 81 months in prison to be followed by three 
years supervised release with the condition that he remain 150 yards from clinics. He was 
also ordered to pay more than $3,000 in restitution to the two clinics. The defendant did 
not plead to the FACE violation. 

In 1997, a defendant was charged with making a threatening telephone call, including a 
bomb threat, to a Jackson, Mississippi clinic, aad later that same day, making a 
threatening telephone call to an officer with th: Jackson Police Department. No FACE 
charge was included. 

In 1998, six individuals were found guilty of physically obstructing a second clinic in 
Milwaukee. The trial court originally dismissed the FACE charge. Then, after the 
Seventh Circuit reversed, it held a trial. 

In 1998, a defendant pled guilty to entering a ( linic in Oklahoma and attacking the 
clinic's only doctor by striking him with his fisv.s and kicking him. Prior to entering the 
clinic, the defendant had been protesting outside the building. He was sentenced to three 
months in prison to be followed by three years supervised release with a special condition 
of 90 days home detention and he was ordered to pay $700 in restitution for medical 
expenses to the victim. 

In 1998, a defendant was convicted of two FACE Act violations for abandoning two 
Ryder trucks in front of a Little Rock clinic to try to threaten the clinics' staff. Each truck 
obstructed vehicular access to the clinics' parking areas. Several businesses and 
residences near the clinics were evacuated for several hours while bomb and arson 
experts investigated the trucks. 
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ATTORNEY GENERAL RENO CREATES TASK FORCE 
TO COMBAT CLTNrC VIOLENCE 

Reno Announces $500.00 Reward in Fatal Shooting of Dr. Slepian 

WASHINGTON, D.C. Attorney cjeneral Janet Reno today 

established a national task force t:o coordinate the investigation 

of violence against wotnen's health care c l i n i c s nationwide. 

The National Clinic Violence Task Force w i l l coordinate 

national investigative efforts, est.ablish a central location for 

a l l information related to c l i n i c \'iolence, identify at-risk 

c l i n i c s and develop ways to make those c l i n i c s more secure, and 

enliance law enforcement training. I t w i l l also work closely with 

local authorities investigating acts of violence against c l i n i c s . 

As part of the national effort, Reno also directed every 

U.S. Attorney to convene a meeting of their already-existing 

local working groups to discuss efforts that may need to be taken 

within their communities. 

"The recent attacks on health care providers confirm the 

need for a coordinated investigative approach," said Reno, noting 

th6i recent violence directed at health care providers, including 

thes fatal shooting of Dr, Barnett Slepian two weeks ago. "Every 

woman has the constitutional right to reproductive health care, 

and no one should ever be able to impede that right through 

violence." 
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The task force w i l l investiga'ce violence against health care 

providers, focusing on any connections that may exist between 

individuals engaged i n criminal, conduct. 

The task force, which w i l l re]3ort to B i l l Lann Lee, the 

Acting Assistant Attorney General jfor C i v i l Rights, w i l l be 

s t a f f e d by attorneys from the Civij. Rights and Criminal 

Divisions. I t w i l l also be comprissed of law enforcement 

personnel from the FBI, the Bureau of Alcohol, Tobacco, and 

Firearms (ATF), and the U.S. Marshcds Service. 

Today's announcement follows t.he October 23, murder of Dr. 

Slepian, who was f a t a l l y shot i n the kitchen of his Amherst, New 

York home. The Dr. Slepian shooting followed four non-fatal 

shootings that took place i n westein New York and Canada over the 

l a s t four years, including shootincs i n Vancouver, B r i t i s h 

Columbia i n November 1994; Ancastei, Ontario (near Buffalo) i n 

November 1995; Rochester, New York i n October 1997; and, 

Wiimipeg, Manitoba (near Rochester) i n November 1997. 

In each of the shootings, the v i c t i m was a physician who 

performed abortions, the assailant used a s i m i l a r weapon, and the 

v i c t i m was shot through a window while at home. On Wednesday, a 

warrant was issued f o r the arrest of an i n d i v i d u a l whom the 

Justice Department considers a material witness i n the case. 

In addition, Reno today also announced that the Justice 

Department i s o f f e r i n g up to $500,000 for information leading to 

the arrest and conviction of the person or persons responsible 

f o r the f a t a l shooting. 
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Since at least January 1998, a j o i n t Canadian-American Task 

Force, named "Project Equality," has been investigating the four 

non-fatal shootings. 

In a d d i t i o n to the shootings, between May and July of t h i s 

year, about 20 health care c l i n i c s i n three states were 

splattered w i t h isobutyric acid, and two c l i n i c s i n the 

Faye t t e v i l l e , North Carolina area were the victims of arsons and 

attempted bombings. Just l a s t week(;nd, c l i n i c s i n Indiana, 

Tennessee and Kentucky received leii t e r s that f a l s e l y claimed to 

contain anthrax. 

Investigations i n t o these incidents are being conducted by 

the FBI, the ATF, and state and loc:al law enforcement, eit h e r 

i n d i v i d u a l l y or by j o i n t federal/state task forces. 

I n 1994, a sim i l a r task force was established to investigate 

whether a national conspiracy existed. While i t developed 

several successful criminal cases, i t did not develop s u f f i c i e n t 

evidence upon which to prosecute a national conspiracy. I n 1996, 

the task force was phased out and the C i v i l Rights Division 

continued the work of prosecuting c l i n i c violence cases. I n 

addition, l o c a l working groups, that were created and lead by 

U.S. Attorneys, remained i n t a c t . 

Since 1994, when President Clinton signed the Freedom of 

Access to C l i n i c Entrances Act (FACS), the Justice Department has 

brought 27 criminal cases and 17 c i v i l cases. 

The new task force w i l l establ.Lsh a centralized 

clearinghouse of information pertaining t o c l i n i c violence and 



-4-

create a structure by which prosecutors can analyze and 

investigate nationwide trends i n c l i n i c violence. 

I n addition, today's task force w i l l : 

assist l o c a l o f f i c i a l s i n the investigation and prosecution 
of c l i n i c violence; 

• coordinate our national investigative e f f o r t s , focusing on 
connections that may exist be'i:ween individuals involved i n 
criminal conduct; 

• make security recommendations to enhance the safety and 
protection of providers; 

assist the work of the U.S. Attorneys' l o c a l working groups 
on c l i n i c violence; 

• coordinate the t r a i n i n g of federal, state, and l o c a l law 
enforcement agencies on clinic;-related violence; and, 

• coordinate the federal c i v i l i nvestigation and l i t i g a t i o n of 
abortion-related violence. 

"No amount of e f f o r t could ever stop every i n d i v i d u a l intent 

on perpetrating violence," added Reno. "But t h i s Administration 

w i l l take a l l appropriate measures to reduce the r i s k and 

prosecute those who engage i n violence." 

Individuals who have information about the shooting of Dr. 

Slepian should c a l l 1-800-281-1184, 

# # # 

98-
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6/29/96 
A n t i - A b o r t i c n Violence 

From January, 1973 through 1983 there was a ten year t o t a l 
of 12 instances of major violence i n v o l v i n g c l i n i c s o f f e r i n g 
a b o r t i o n s . I n the banner year of 1984 there were 30 i n c i d e n t s of 
major v i o l e n c e . I n 1984 Ronald F.eagan became the f i r s t p resident 
to concern himself w i t h a b o r t i o n i n a State of the Union Address. 
^oid at a Washington, DC P r o - L i f e r a l l y i n January, 1984 he 
i n d i c a t e d t h a t he would consider pardoning those c o n v i c t e d of 
viole n c e aimed a t a b o r t i o n p r o v i d e r s and f a c i l i t i e s . I n h i s 1985 
State of the Union Address, President Reagan condemned a n t i -
a b o r t i o n v i o l e n c e and the occasicns of major v i o l e n c e f e l l t o 
"only" 24 f o r t h a t year. 

Most Americans are only dimly aware of events l i k e the 9 
a.m. Friday morning bombing of ar. A t l a n t a a b o r t i o n c l i n i c , which 
was c a r r i e d on the n a t i o n a l news f o r several days, or ( i n my 
case) the nearer-home three a t t a c k s on a Tulsa c l i n i c , a l l of 
which occurred i n January of t h i s year, and we assume t h a t the 
r a t e of a n t i - a b o r t i o n v i o l e n c e has f a l l e n . I t i s i n t e r e s t i n g t o 
note t h a t the l e v e l of a n t i - a b o r t i o n v i o l e n c e through May of t h i s 
year i s ac i t s highest since 1984. For those of you who don't 
keep up w i t n t h i s s o r t of t h i n g , l e t ' s l i s t them. 

Jan 1, 1997, a Tulsa c l i n i c was firebombed, 
Jan 16, 1997, the A t l a n t a c l i n i c bombing. 
Jan 19, 1997, the same Tulsa c l i n i c was again bombed. 
Feb 2, 1997, the Tulsa c l i r i c was vandalized and equipment 

destroyed. A 15 y e a r - c l d suspect was caught and has 
been c o n v i c t e d of a l l three a t t a c k s . 

Feb 18, 1997, a F a l l s Church, Va c l i n i c was vandalized and 
set a f i r e . 

Mar 6, 1997, a North Carolina c l i n i c was set a f i r e . 
Mar 7, 1997, a North Hollywood, C a l i f c l i n i c was 

firebombed. 
Mar 17, 1997, a B a k e r s f i e l d , C a l i f c l i n i c was attacked by a 

man w i t h a t r u c k bomb composed of 13 gas o l i n e cans and 
th r e e propane tanks. The t r u c k was d r i v e n i n s i d e the 
c l i n i c and set on f i r e ; i t s contents were extinguished 
before exploding. 

Mar 27, 1997, a Portland, Or c l i n i c was set a f i r e . 
Apr 2, 1997, a Bozeman, Mont c l i n i c was set a f i r e 
May 7, 1997, a Yakima, Wash c l i n i c was set a f i r e . 
I n November and December of 1996 a Hannibal, Mo c l i n i c was 

set a f i r e , a Phoenix, A r i z c l i n i c was set a f i r e t hree times, and 
a New Orleans, Louisiana p h y s i c i a n was stabbed repeatedly at h i s 
c l i n i c . A few hours l a t e r h i s a s s a i l a n t was a r r e s t e d at a Baton 
Rouge c l i n i c w h i l e l y i n g i n wai t t o a t t a c k a second p h y s i c i a n . 
(This being Louisiana, the a u t h o r i t i e s charged the a s s a i l a n t w i t h 
b u r g l a r y . ) A l l t i h i s puts us on course t o exceed the viole n c e of 
1985 and p o s s i b l y t h a t of 1984. Of course, i n 1997 there have 
not yet been any murders of physicians and c l i n i c personnel (no 
f a u l t o f . t h e Louisiana " b u r g l a r " ) , but given our recent h i s t o r y 
does anyone doubt t h a t i t i s only a matter of time u n t i l murder' 
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occurs again? 
What accounts f o r the sudden increase i n a n t i - a b o r t i o n 

violence at t h i s time? 
Seething a n t i - a b o r t i o n r h e t o r i c , w i t h i t s images of " p a r t i a l 

b i r t h a b o r t i o n s " and doctors who perform them being responsible 
f o r Che murder of m i l l i o n s of babies, as advanced by both 
m i l i t a n t a n t i - a b o r t i o n a c t i v i s t s and by p o l i t i c i a n s , has again 
made physicians, c l i n i c personnel and a b o r t i o n f a c i l i t i e s f a i r 
game f o r the e m o t i o n a l l y unstable and ment a l l y immature members 
of the f a r r i g h t . The Tulsa bomber was a 15 year o l d boy, aided 
and abetted by h i s parents. The A t l a n t a bombers were apparently 
members of a v i o l e n t group c a l l i n g i t s e l f "Che Army of God." 

In 1985, my office was firebombed by a 14 year-old boy who 
had just been shown The Silent Scream at a church function where 
my clinic was specifically targeted as "Chac place where they 
murder babies." Since then I have paid elaborate attention to 
the words and activities of anti-abortion militants. It is an 
undeniable fact that when the fiery rhetoric of anti-abortion 
S'Ctivists--even of those who truly deplore the violence directed 
at abortion providers--is combined with covert or overt support 
from elected o f f i c i a l s and law enforcement personnel, this serves 
to reinforce the increasingly violent behavior of the more 
unstable members of the anti-abortion community. 

The Louisiana l e g i s l a t u r e has j u s t passed one of the most 
egregiously u n f a i r m a l p r a c t i c e laws ever f o i s t e d upon the p u b l i c , 
i n the name of ensuring the s a f e t y of women undergoing a b o r t i o n 
i n t h a t s t a t e . I p r e d i c t t h a t t h i s w i l l have two e f f e c t s : 

1. There w i l l be a second attempt at the murder of one or 
more Louisiana a b o r t i o n p r o v i d e r ( s ) w i t h i n the next 
eighteen months --assuminc t h a t such persons s t i l l e x i s t 
a f t e r t h i s week. 

2. The number of i n j u r i e s ar;.d deaths r e l a t e d t o i l l e g a l 
a b o r t i o n s i n Louisiana w i l l increase remarkably unless 
the Courts act immediately t o o v e r t u r n t h i s law. 

Wo community i s immune to ac t s o f v i o l e n c e . But the s i l e n c e 
of p h y s i c i a n s , m i n i s t e r s , nurses, teachers, lawyers, columnists 
cind others who can speak w i t h some a u t h o r i t y on the issue, o n l y 
encourages i n c r e a s i n g l y s h r i l l , violence-promoting r h e t o r i c from 
the other side and makes more intense a n t i - a b o r t i o n v i o l e n c e 
i n e v i t a b l e . 
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do so. I 

In May 1994, President Clir.Lton signed the Freedom of Access 
to C l i S i c Entrances Act. Since that tim^, ^^^^^S^f^SL law 
ISveiiSent, working in partnership wich W^^. ^ ^ ^ ^ ^ i ^ ^ ^ i ^ i ^ ^ ^ i , , ^ 

are currently invtsstigating the recent ^^^^ Hotel 
Tulsa, and thia morning right h.are outBi.ie this hotel. 

The united States Marshal .Service h^s cont:acted every c l i n i c 
in the country to advise providers how enhance safety and 

hSve developed a system for asBeseing ^hpeate against c l i n i c s and 
have provided security at particular ^ l i b l c s where a creaiDie 
threat of violence existed. They have k̂ een on particular alert 
during this anniversary of ftftfi v. V?«̂Qc.-

Tn addition, every United states Atjtorney has pulled 
hooarhSi- a t aik force of federal and local law enforcement 
o ? l ! S a L to assef/the eecu.it y of cll?iC6 in ^1^?^^ .^i««^f-
°nd CO enoure a f u l l y coordinat:ed ^"^^^^'^^uf ^ T F 
violence And the Department of Justic^, together with the ATF 
aid FBI have^devo^ed Considerable investigative and prosecutive 
S t o S L s W lleStlCy and punl..;h indivijuals who use to^o^o^^ 

^ °^ ̂  ̂ °;̂ ;=̂  ̂  Ml^n^-i^r- - - — ^ choose, s-.ee 

At the same time, security at c l i n i c s , l i k e security at 
Kusineeses or professionial offlceb, IB, In the 

^ n ^ ^ L c ^ thr"«ponl^ibility ot local 1 ^ °'|it S e " 
Providers must also take reasonable ^J^F^^y ^ ^ ^ ^ ^ J ^ ! *. ^^e 
w i l l not back away from our commitment in this area and the 
Marshal Service w i l l be utilized when nboesaary. 

Although thia response ha 
over the las t two years, three 
have marred this picture of pi 
Atlanta, Tulaa and today outci 
cannot relax In our commitment 
exercising their constitutione 
may be on abortion, we must st 
oppose i t with violence. The 
l e s s . 

s led to la decreaBe in violence 
recent incidents unfortunately 

ogress. Recent incidents in 
de thie hotel demonstrate chat we 
to provijde security for women 

,1 rights. Whatever people's views 
and uniteld in condemning chose who 
rule of llaw allove for nothing 



BURKE D @ A l 
01/22/97 11:17:00 AM 

To: Elena Kagan 

cc: 
Subject: Abortion Clinic Violence 

In conjunction wi th the on-going Federal investigations of the D .C , 
At lanta, and Tulsa bombings. President Clinton has directed the Attorney General 
to conduct a nation-wide security assessment of reproductive health clinics 
through each United States Attorney's off ice and biised on that assessment 
determine: 

* the need for additional U.S. Marshals manpower and resources for 
the security of clinics and other Justice Department resources; 
and 

* Report back to the President in 15 days. 

In the Attorney General's response to the Pre.'iident, she can dedicate $5 
million out of her existing Working Capitol Fund to ihe U.S. Marshals to provide 
additional security at clinics. This amount is equal vo the amount that was 
spent in FY 95 , which was the high mark for the F/vCE program. In addition, the 
FY 98 budget submission to Congress can include Language indicating that the 
Civil Rights Division and the U.S. Marshals Service wil l be seeking additional 
funds for their clinic violence programs. 
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^ "̂J •ppropritiwJ under (fait Acfc •wLwxwpfiiic^nd, i„ 

m ^ ^ ^ J ^ ^ l»«»*fiti «»vei«i- nM« the ptoktf e oftcnnces coycrcd hy . 
naiwged care pmvjdcr ororgtruaadon pimuiatto « coainoc or«tL«r «it»flgcm«at 

AbSLtt-° ilmtadons embllshed in the pieeediag seetioB iliali not ipply to ta 

(0 if ihe pregMBcy U fte retult of to Id of npe or 

r i " * " ^I'?"" "' '^ * P'̂ ''** disorder, phyaicAl imwy, 

thatwou^d.» certified by . phy«id«. pl.ce *e wpnua i T 

_ 04 Nothi,̂  in Che pfecediofi section iluU U eoiutned u prahibidng the apeudiiun: 
by astatt IOMII^, «ntity. or pnwc pcnoa of Stile, Ie««I. or private funds (other tljan « 
Siato'«orloc*IiQ ŝeoDtribidooafMcdicittdii'î ^ "wuwn. 

(c) Nothinfi ia th9 pTMeding section shall b : constmed as TestrictiDa the obOity of aav 
iMn«g«d *•« provider fiw offttioj »bottioal«ovetvc or thctbility of a State or loc«Uty 

(othertli«a 
« States or locality's cotunbution of Medic«ld mitcUag fundi). 
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option 1: 

n Z t t f c ^ t F S S c ? g r X ' S S ? r K i ^ J ^ ^ , ^ ^ ^ ^ ^ expended^the 
controlled o r g a n i a a t L H ^ p S r S c C t r i S thi^MMf^^^ a Kl,g,-u^.j 
program without Offering abSrtionfj Medicare HMO Plus ^ ' 

The te?aa*'S«Sl«h'̂ controlled oraanir.«^^^ " ^^^"^ t<^^4r f^f^o co^r/h./^ 
niiwifiiMiinMiiii rtaf-i-^i^ organisiation means a>>.jMBijajKjaA c:hvi:rr1, 
C c S r T ^ r " ^^^"'̂ '̂̂  3121 Of the i S ^ ^ S f t e v e n ' r 

Oj»tion 2: 

controlled ° > ^ 3 a n ^ z a t ! o ^ S " = ? i ^ ^ a S S r ^ L " B l ^ ^ f : ^ i 

Code of 19861 

O I Of^frrt^A—rr n i i — i r - —ii i i l o —i—N T I I O H irt i K - I M I rar? . 4-.T r - i ^ ^ T T ? ? ? k i n 
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ee/iem Ml U:42 FAX y \ QAdt 

Current LNW r AntitUscrimlnadoii AmeBdment to the BalnnrMt Bndset 
Downpayroent Act Q - Mnreh 19,19S«, AOW codified at 42 § aiSn 
(with proposed Addfttonc nnd deletioos?for the F Y 1999 Ubor /EHS 
AppropriatjoBs bill) 

jJ 23Sa. Abortî Rfeltted ducrinwoitiott {u gMweiiiRwiual \ 
iirriiuiim ufijli/MOwi* 

(a) tn geflttilllje Fettenl (SnNtrmmt. and any State or local jovemment that rceeiues P«d«nl 
iiiiancW assfswice, msy not aituect any health earje entity to discrimmttion on the bsdc rtwf-. 

(0 the endiy ra&m to undergo tniuiiig in the pctrutiuatice of iiuluued aboiû ms lo 
g ^ o r provida aaeh tn«fl«* to W ^ r t ^ O & ^ ^ l S m m S m 
MtHSŜ  abonieitt. Of to fmvida raftirak 4er taeh traiwi) 

(Xj vhe emicy ie(uws to maice amagonenu Off any ofth* acUvWes specified in paraanph 
(1): Of 

P) the entity aitends (or attended) a poairjraduate physician trainins pregfam. or eny 
otĥ f program of tninng in the iiealih praf̂ eMOfls, that does not (or did not) perfwrn 
induced abortions or re^c. provide or refia- fnr ttaiwBg in dK pertfannanee of induced 
abontons. or tuJce anangemenrt fbr the ptDVlsioa of SMCh mining. 

(b) Aeer*ditatiofl of podtpaduite phy»GtaA traininit profrtitu. (I) la general. In dctcrmininfi 
wh<tth«r to grant a legal status to a liealth w entity (indiuUng a Scena* or cenifieaie), or to 
provide aich entity with tinandal asiwanccL servie is or ether benefits, the Federal novemraeM, 
or uiy State or looi govenunent that receives Fniim flnsnctai asidtfance. shall deem accredited 
any posiHiiduttte physidan tnmins progrua that voutd be accrtdtted but Ibr the accrediting 
•acney'* reliance upon an aceretCutlon standaid Una reqwrea an couty to tKtrunii w< uiduced 
abortion or roqwre. provide, of refer fbrtnioing in; the petfonnaoee of induced abortions, or 
make arrangements fbr luefa tnunifig. regardlais of whether Mcfa itaadard provides BKoaptionc or 
exemptions. Ttb fiAvernmeot involved shall fbnnuLite wch regidadons or other meehanttms. or 
enter into such igreemenu with aeenditine igendt s. as aic necesssiy to comply vritb this 
wibmiiun. 

(3) Rules of construction. (A) In general. With tttSj»ea to subelauaea (I) and (H) of aeeuon 
705<aK2)(BX!> USCS §2e2d(a)C2)(B)a)a). OT)] (relating to a program of in»ured loans for 
training in ih« hmlrh prafessiens). the rê uiretoeflti in tueh subelausea regarding accredited 
itttemship or residency programs are suhieet to pan|ignph (J yafthit siitMMfinn 

Oi) Cicjceptiona. This secihiu xtialJ noi-

(i) preveitt any htatth eare entity from vehtf,«arily eleeties to ha t ^ ^ 
Sfrangft fbr training in the perfonnanes oC t> p̂ fbrnv or to make refetrals fbr indiirjid 
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nbortions; or 
(H) prfvcni en accreditins agency or a Faleral Sute or local government from 
eatahhshing standards of msdicAl eompettncy eppGcable only to thaso individuals who 
hnve vohintvlly elected to petform aborti arts, 

(c) DefimiionsL For purposes of this section: 

i l ™ , ! f ™ a»ai«ance«, wixhrespect i.j esovemment progmm, indudes Bovemmontal 
paymetua provided as reuohurMmont for eanying out heoltĥ related eetivitits. 

poatgrmijuotc physoan irainbu progratn, SBrt-^jtidpgg^ the health 

O) The term "posQiraduate physician training prof iram- inchides a nsideney training progratn. 

(July I. 1944. ch 373, Title U, Part B, |245. as eddied April 26, 1996, P. L. J04.134, Title V 
§515, 110 Stat 1321-24S. May 2. 19M, P. L. 1O4-140. §l(ft), 110 Stat. 1327.) 

UrSTORy-. ANCHXARY LAWS AND DIRECT} VES 

JEKplanitoiy notes: 

Act Ktey 2, I99d. P. L. 1<H-140, Si(a), 110 Stat. 1327. hueneo the heading "TfTLE 
l -OMhOBUS APPROPRIATIONS* afterthB enactlng elaiiieof Act April 26, 1996. P. L. 



THE WHITE HOUSE 
- 1 1 - -1 ^ 

W A S H I N G T O N 

June 16, 1998 ^ , 

SEAN MALONEY C c S ^ 

MEMORANDUM FROM THE PRESIDENT 

FROM: 

SUBJECT: Medicare Coverage of Abortions 

The attached Reed/Ruff memo asks you to decide whether the Hyde Amendment's abortion-
funding prohibitions should apply to Medicare. 

Background. Medicare covers about 500 abortions/year; about the same as during the 
Reagan/Bush Administrations. (Some 2 million non-elderly women qualify for Medicare 
through SSDI.) In 1991, HCFA issued a reimbursement directive, tracking the Hyde 
Amendment, which stated that Medicare would cover abortions only where the mother's life was 
endangered. Congress later expanded the Hyde exception to encompass rape/incest, but the 
HCFA directive did not change, leaving it more restiictive than Hyde. Some Medicare carrier 
medical directors, however, may be covering abortions in cases of rape, incest, deformed fetuses, 
or mentally impaired mothers. This may explain why pro-choice groups have never complained 
about the HCFA directive. Recently, the Catholic Health Association (CHA) complained to us 
and to Senator Nickles about a HCFA regional-offio; ruling that a Catholic-run Provider 
Sponsored Organization (PSO) could participate in Medicare only if it agreed to cover qualified 
abortions for disabled women. Senator Nickles then' wrote Secretary Shalala asking whether the 
Hyde Amendment applies to Medicare, and whether religion-based health plans that do not offer 
abortion services can qualify as PSOs under Medicare. 

OptionsA^iews. All of your advisers agree (i) that we should offer the CHA a new 
administrative option that lets Catholic plans particijDate in Medicare without covering abortions; 
and (ii) that we should broaden the 1991 HCFA directive to track Hyde and permit funding in 
cases of rape/incest. HHS disagrees with the rest of your advisers, however, over whether 
Medicare might also cover other types of abortions. Two options are presented: 

Option 1: Rule that Hyde applies to Medicare ~ say all Medicare expenditures must abide by 
the Hyde restrictions because some Hyde-covered ajopropriated fiinds are deposited into the 
Medicare Trust Fund; would avoid a showdown with Congress; covers more abortions than the 
cuirent HCFA directive; helps a possible agreement with Catholic plans. DPC, OMB, Podesta, 
Sylvia, Maria, and Audrey Haynes support Option I; Sylvia expresses some concern about 
angering women's groups when Nickles may do little more than reaffirm Hyde's applicability. 

Option 2: Rule that Medicare can cover abortions necessary to protect a woman's health ~ 
could segregate appropriated funds (covered by Hyde) from non-appropriated funds (e.g., payroll 
tax:es, premiums) in the Medicare Trust Fund; could use non-appropriated funds to cover health-
related abortions; would permit abortion coverage for vulnerable and disabled women; would 
plesase women'sVroups; HHS supports this option. ;n sVroup 

tion 1 ^ Approve Option 1 Approve Option 2 Discuss 



THE WHITE HOUSE 

W A S H I N G T O N 

June 12, 1998 

MEMORANDUM TO THE PRESIDENT 

FROM: Bruce Reed 
Charles F.C. Ruff 

SUBJECT: Hyde Amendment Application to Medicare and Abortion Coverage 
Requirements for Catholic Provider Sponsored Organizations 

As you know, some women of child-bearing age qualify for Medicare because they 
receive Social Security Disability Insurance (SSD)). Senator Nickles has asked HHS whether the 
Hyde Amendment's restrictions on govemment funding of abortion apply to the Medicare 
program. He also has asked whether health plans ithat refiise, on religious grounds, to provide 
abortion services can still become Provider Sponsored Organizations (PSOs) eligible for 
Medicare payments. 

We believe that we must respond quickly to Senator Nickles to have any chance of 
avoiding another legislative confrontation over abortion policy. This memo provides 
background information and policy options for your consideration. 

Background 

Earlier this year, the Catholic Health Association (CHA) contacted HHS and the White 
House about a ruling by a HCFA regional office that a Catholic-run PSO could participate in 
Medicare only if it agreed to cover qualified aboitions for women with disabilities. The CHA 
vehemently objected to this ruling and asked if we could intervene administratively. At the 
s;ame time, the CHA contacted Senator Nickles' office. The CHA discussed with Nickles both 
whether the Hyde Amendment applies to Medicare and whether Catholic PSOs can decline to 
provide all abortions (even those permitted under Hyde) because of their religious objections. 
The Senator, clearly sensing another abortion wedge issue, wrote to Doima Shalala to obtain 
the Department's formal position on both of thesj: issues. 

Medicare and Abortion coverage. Five million non-elderly disabled Americans — 
including two million women - receive Medicar(; coverage by virtue of their SSDI eligibility. 
The Medicare program currently covers about 500 abortions each year, while denying claims 
in another 100-200 cases. These figures are consistent with those from the Reagan and Bush 
Administrations. 

In 1991, HCFA issued a reimbursement directive stating that Medicare would cover 
abortion services only in cases where the life of ilie mother was endangered. (Prior to this 



time, there was no clear guidance on the subject.) This directive, which comported with the 
then-existing Hyde Amendment, is actually more restrictive than the current Hyde amendment, 
because it fails to cover abortions arising from rape and incest. The directive, however, has 
not been modified, and remains the only policy guidance on abortion coverage under the 
Medicare program. 

Although we believe that most Medicare carrier medical directors have largely 
complied with this directive, some may have covered other kinds of abortions ~ e.g.. 
abortions arising from rape or incest, abortions involving deformed fetuses, or other medically 
necessary abortions. In particular, carriers may have decided to cover some very difficult 
cases involving the one-third of women on Medicare disability who have some serious mental 
impairment (about 700,000 women). Such individual coverage decisions may help explain 
why no one on the pro-choice side of the abortion debate has ever complained about our 
coverage policy. 

Legislative and Political Environment. Tl|ie Nickles' letter has started yet another 
controversial abortion debate. The CHA is working with Senator Nickles and others on 
drafting legislation to make clear that Hyde applies to Medicare, as well as to exempt 
organizations with ethical or religious objections from any abortion coverage requirements. 
(CHA and Nickles have gotten the impression from HHS that Hyde does not apply to 
Medicare and that the religious convictions of Caiiiolic PSOs cannot be fully accommodated.) 
Absent administrative action, there is no doubt that we will see this issue raised on some 
appropriations bill. At the same time, the womeris' groups have become aware of this issue 
and are urging the Administration to adopt a generous Medicare abortion coverage policy. 

In the next few months, the Adminisfratio)i will have to deal with several other 
controversial abortion issues. Most notably, the Republicans will bring up the partial-birth 
abortion legislation sometime prior to the November elections. In addition, Republicans in 
both the House and Senate will attempt to pass a l)ill, which most in the Administration 
strongly oppose, to prohibit transfering a minor across state lines to bypass parental consent 
requirements. Finally, we can expect the usual alDortion riders to appear on appropriations 
bills. 

Options 

All of your advisors (HHS, OMB, and DPC) agree that we should offer the CHA a 
new administrative option that allows Catholic health plans to participate in Medicare without 
covering any abortions, so long as they accept a slightly reduced capitated payment. We do 
not know whether CHA will accept this offer, but we think it may do so, particularly if the 
offer is combined with CHA's preferred outcome on the Hyde issue. 

The outstanding question is whether Hyde applies to Medicare. We all agree that we 
should inform Nickles that current Medicare policy, as set out in the 1991 directive, is to 



cover only abortions necessary to protect the life of the mother. We also all agree that 
because this "life of the mother" standard is more restrictive than the current Hyde 
amendment, we should modify the directive to cover at least abortions arising from rape and 
incest. We have not reached consensus, however, on whether we also should cover any other 
abortions (Le ,̂ abortions that Hyde generally prevents the federal government from funding). 
We see two viable options: 

Option 1: Rule that the current Hyde Amendment (allowing funding where the life of the 
woman is in danger or in cases of rape and incest) applies to Medicare. Under this 
option, we would take the position that since some Hyde-covered appropriated funds are 
deposited into the Medicare Trust Fund, all Medicare expenditures must abide by the Hyde 
restrictions. We then would update our Medicare coverage policy to reflect the current, 
comparatively expansive Hyde Amendment. DPC: and OMB support this option. 

Pros: 

This option is most likely to avoid a legislative showdown on abortion funding that we 
are unlikely to win. 

This option is consistent with our current i)osition on Medicaid funding, and will cover 
more abortions than the current policy allows. 

This option will enhance our ability to reach an agreement with the CHA on the PSO 
abortion coverage issue. 

Cons: 

• This option may expose us to criticism abdut non-coverage of extremely sympathetic 
cases involving vulnerable and disabled women. 

• This option will anger womens' groups, which would prefer us to provide Medicare 
coverage of the widest possible range of abortions, even if doing so would provoke the 
Republicans to enact confrary legislation. 

Option 2: Rule that Medicare can cover abortions necessary to protect the health of the 
woman (in addition to abortions allowed by Hyde). Under this option, we would segregate 
appropriated funds from non-appropriated funds (payroll taxes, premiums, etc.) in the 
Medicare Trust Fund and use Uie non-appropriated (and hence unrestricted) funds to pay for 
the health-related abortions. HHS supports this option. 

Pros: 

• This option will ensure that all abortions necessary to protect a woman's health are 



covered, and will allow us to avoid criticism arising from non-coverage of highly 
sympathetic cases involving vulnerable ard disabled women. 

This option will assuage the womens' groups by providing for Medicare coverage of a 
larger class of abortions. 

Cons: 

• This option will virtually guarantee a legislative battle with Nickles and his allies on 
the appropriateness of using public funds to pay for abortions. We should expect to 
lose this battle and to have to veto a bill e ver government funding of abortion. 

• This option diverges from this Administration's past practice on government funding of 
abortions. 

• This option might well undermine our abiility to reach agreement with the CHA on the 
PSO abortion coverage issue. 

Recommendations 

As noted, DPC (Bruce, Chris, and Elena) and OMB support Option 1, because (1) it is 
most consistent with this Administration's prior practice on govemment funding of abortions 
amd (2) it stands the best chance of avoiding a hiigh-profile legislative battle ~ on both the 
Hyde and PSO issues ~ that we are unlikely to vin. HHS supports Option (2) because of the 
special vulnerability of the population seeking abortion services under the Medicare program, 
(̂ lounsel's Office takes no position as between the two options. 



•JUN-V2-98 19:16 Froiii:OGC IMMEDIATE OFFICE 2026907998 T-394 P.02/05 Job-525 

MEMORANDUM 

TO: Elana Kagan 

FROM: Harriet S. Rabb 
Marcy Wilder 

DATE: June 12, 1998 

RE: Medicare Funding and Abortion 

qiJESTION PRESENTED 

O n March 19, 1998, Senator Don Nickles wrote tc the Secretary of the Department of Health and 
Human Services asking whether the language of tlie Hyde amendment controls the extent to 
which Medicare pays for abortion for its disabled population. 

STTMMARY CONCLUSTON 

According to the Department of Justice's Office o f Legal Counsel (OLC), the question of 
v/hether, as a matter of law, general appropriations riders apply to appropriated funds once 
deposited m a federal trust fund is a matter of firsi: impression and the answer, at this time, is 
unclear. Therefore, we recommend certain prudential steps set forth below as "Options," so that 
until the answer is known as a matter of law, the Âdministration has protected the trust funds and 
hias guarded against unauthorized expenditures. 

DISCUSSION 

Although Medicare is generally thought of as a hisalth insurance program for the elderly, certain 
disabled individuals under the age of 65 are eligible to participate in the program. Among those 
who qualify for Medicare on the basis of disability, between approximately 400 and 500 each 
year are women who obtain abortion services funded by the program.' They include women who 
wte mentally disabled as well as women suffering from HIV/AIDS, mental retardation, 
musculoskelatal disorders, and diseases of the cu culatory or respiratory system. Although the 
Health Care Financing Administration (HCFA) does not keep records indicating the health status 

' The number of abortions funded by the ..Vledicare program has remained stable since the 
:mid-1980s. 
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of women seeking Medicare-funded abortions, ane cdotal evidence suggests that a number of the 
procedures are needed as a result of rape, including the rape of women who are institutionali2ed 
or are so severely mentally disabled that they do not have the legal capacity to provide consent. 
hi. addition, it appears that some Medicare beneficiiaries in need of abortion are required to take 
dmgs (such as anti-psychotic or anti-seizure medication) that are contra-indicated for pregnancy. 
If abortion were not available, these women woidtl be left witb a choice between stopping 
medications essential to their health and well-being, or continuing to take medication that can 
cause miscarriage, fetal defonnity or other conditi/ans that could lead to a pregnancy that 
seriously threatens a woman's already compromised health. Fmally, for many disabled women 
insured by Medicare, pregnancy itself can be a hejilth-threatening condition. 

The Hyde Amendment 

Every year since 1976, Congress has included in tiie HHS appropriation a provision restricting 
ttie expenditure of funds for abortion services. This fimding restriction is commonly known as 
thie Hyde amendment. The current Hyde amendment was enacted as section 509 of the 
Departments of Labor, Health and Human Services, and Education, and Related Agencies 
Appropriations Act, 1998, Pub. L. No, 105-78, 111 Stat. 1467 (1997). That provision states that 
"|n]one of the funds appropriated under this Act sliall be expended for any abortion." Exceptions 
to the prohibition are provided in section 510 for cases of rape and incest, and certain 
circumstances in which continuing a pregnancy would place a woman's Ufe in danger. The 
parameters of the abortion funding prohibition cbinge from year to year. For example, dollars 
appropriated in FY 97 could be expended for abortions needed in cases of rape, incest and life 
endangerment, whereas dollars appropriated in F Y98 coiUd be used for abortion m cases of rape, 
incest but not all life endangering circumstances. Appropriations from some years past could be 
used in all cases of life endangerment, but not in cases of rape or incest. 

It is unclear, at this time, whether general appropriations riders like the Hyde amendment, apply 
as a matter of law to federal trust funds. In the M edicare example, once appropriated funds are 
deposited in the Medicare trust fund, they are co-mingled with premiums paid by beneficiaries, 
interest on investments, payroll taxes and other non-appropriated sources of income.̂  If, as a 

^ The Hospital Insurance Trust Fund (HI), which funds Medicare part A, is financed 
primarily through the hospital insurance payroll t w levied on current workers and their 
employers. Additional sources of income to the HI fund include premiums from voluntary 
enrollees, social security taxes and mterest on investments. The Supplementary Medical 
Insurance Trust Fund (SMI), which funds Medicire part B, is financed primarily through a 
combination of monthly premiums and funds app ropriated from Federal general revenues. 
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ma.tter of law, appropriated dollars entering a trust fxtnd lose their restrictions and are co-mingled 
with unrestricted funds, neither the Hyde Amendmtsnt appearing in the FY 98 Act, nor any 
eajrlier version of a Hyde Amendment, attaches to ttie funds paid out of the Medicare trust. 
Alternatively, as a legal matter, if the appropriated dollars retain their restrictions, the version of 
the Hyde amendment extant at the time the dollars were appropriated would remain with those 
dollars ~ potentially indefinitely. 

Medicare and Abortion 

HCFA policy on Medicare coverage for abortion iu not well-documented. Neither the Medicare 
statute nor the regulations explicitly mention cove-age for abortion. It appears that the only 
a>'ailable written guidance is contauied in a 1991 Jvledicare Carriers Manual in a section on 
physician's expenses for surgery, childbirth, and teatment for infertility. A cover sheet indicates 
thiat the 1991 manual was being updated to reflect a guidance issued in 1987. The manual 
provides: 

[I]n the event of termination of pregnancy, regardless of whether terminated 
spontaneously or for therapeutic reasons (i.e. where the life of the mother would 
be endangered if the fetus were brought to term), the need for skilled medical 
management and/or medical services is equally important as in those cases carried 
to full term. 

To the extent this can be considered a statement of Medicare policy on abortion, fimding is to 
be provided only in cases where the life of the wc man would be endangered if the pregnancy 
were carried to term.' 

Although HCFA knows that some claims submited for abortion services are paid and others arc 
denied, the agency is unable to determine what limits, if any, different fiscal intermediaries have 
applied in determining whether to fund abortions.̂  HCFA has never issued guidance insfructing 
iintermediaries to provide abortion services consistent with the Hyde amendment. 

^ In 1987 and 1991, the years in which tlic initial guidance was issued and the carrier 
manual updated, providing abortion funding only in cases of life endangerment was consistent 
with the then current Hyde amendment 

^ In 1996, for example, there were 494 abortions allowed and 165 claims denied for 
therapeutic abortions. It is unclear, however, if ihe denials were based on a determination that 
the abortions fell outside the scope of abortion-related restrictions or whether they were for other 
reasons fliat claims are routinely denied such as processing deficiencies (e.g. submission of 
incomplete forms), a determination that the ser/ice was not medically necessary, or a failure to 
meet eligibility requirements. 
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OPTIONS 

The General Counsel of the Office of Managemerit and Budget (OMB) is of the opinion that if 
appropriations riders (like the Hyde amendments) survive inside of trust fimds, they need not 
taint non-appropriated funds received from other sources (such as premium payments) if an 
acicoimting mechanism can segregate restricted appropriated funds from all others. This practice 
would leave the unrestricted funds (measured in the billions of dollars in both HI and SMI) to be 
spent in accord with policy established by the Adr̂ iinisfration. Funding from sources other than 
appropriations would remain unencumbered by any Hyde amendment which would apply, if at 
all, only to dollars appropriated in the HHS appropriations bill. 

The Office of Legal Counsel should be asked to advise whether general appropriations riders 
remain attached to fimds once they are deposited in a federal trust fond. Pending the outcome of 
thiat effort and planning cautiously for the possibility that Hyde does apply to ̂ propriated 
dollars in the trust fimd. prudence dictates that dooumentation be available to confinn that 
restricted funds were not expended for an impermissible purpose. That can be achieved in two 
vs'ays: 

ERS policy would provide that abortion is availal)le to Medicare recipients in cases of life 
endangerment, rape, incest and cases in which an [abortion is necessary to preserve the woman's 
health. A tracking mechanism would be instituted to show that only non-appropriated dollars 
v/ere expended for such services, and that restrict<sd dollars were not spent for an impermissible 
purpose. 

Option 2 

FIHS policy would limit the availability of all Me dicare funds consistent with the conditions 
described in the current Hyde amendment. In the event that appropriations restrictions are found 
to survive inside a trust fund, it would be clear thit no funds at all had been spent for abortions 
beyond those permitted by the current Hyde amendment. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc; Cathy R. Mays/OPD/EOP 
Subject: My fun travel plans 

I am leaving Monday morning for Nashville for the 7th Annual VP Family Conference. I know you 
both are quite envious; I cannot tell you what a special experience this has been. Most important, 
of course, is that you will have to endure a Monday morning meeting without my presence and my 
recounting of my never-ending and fascinating woes. I know it will be difficult. 

Seriously, if you need me, please page me through ;3ky Page. 

Although I believe there will be a brief USA Today story, I am not expecting a lot of break-through 
news. We will do all that we can to push the kids outreach Exec Memorandum and the 
announcement of new Medicare benefits and information assistance initiatives. However, there is 
little doubt in my mind that the tobacco statement will get the most news. 

Bruce, Elena can fill you in on the latest on the Hyde and Medicare coverage issue, as well as the 
increasing pressure to mandate contraceptive coverage for FEHgP and the rest of the private sector 
a!3 well. FY[, Rich is pushing on us to release the Donna letter to Nickles, outlining our position on 
Hyde, as early as Monday afternoon. The hope is that our letter confirming we can do this 
adrfflnlstratively will significantiv reduce the llkelihoijd that the Republicans will iRoislate over this 
issue this year. 

Other notables this week include Tuesday's FDA Commissioner nomination announcement, as well 
as the likely release of CBO's estimates on the Dincell bill. That is just some quick rambling to 
substitute for my appearance tomorrow. Must go. Page me if you need me. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc; 
Subject: HHS letter re Hyde Amendment application to Medicare 

Apparently we need to seriously contemplate getting the HHS/Hyde letter out on Monday. 
According to Rich Tarplin (and Martha you would know better than anyone re this), the relevant 
appropriations bill is up for a mark-up on Tuesday. If we do not get the letter out by Monday, it 
miay be too late to have a constructive impact on this bill; in other words, the Hill may not mark-up 
a Hyde-like legislative fix if we get this letter up in ci timely matter. 

I told Rich that I would relay this info to you. My recommendation is that we get the letter up 
ASAP (Monday), unless Martha and Janet have majpr objections? Elena has a copy of the letter in 
case any of you have not seen it. Can we proceed??? 

cj 

Message Sent To: 

Elena Kagan/OPD/EOP 
Martha Foley/WHO/EOP 
Daniel N. Mendelson/OMB/EOP 
Robert G. Damus/OMB/EOP 
Audrey T. Haynes/WHO/EOP 
Ann F. Lewis/WHO/EOP 
Janet Murguia/WHO/EOP 
Jennifer L. Klein/OPD/EOP 



THE SeCRCT ARV OF H E A L T H AND H U M A N SERVICES 
WASHINGTON, D . t . iOZOl 

JJN 2 2 1998 

The Honorable Don Nickles 
Assisiant Majority Leader 
133 Hart Senate Office Building 
Wajhington, DC 20510-3602 

Dear Senator Nickles: 

Tliank you for writing concerning Health Care Finaacing Administration (HCFA) policy with 
respect to the coverage of abortion under the Medicare program. We share your goal of ensuring 
the broadest possible choice of health plans for Meclicare beneficiaries, includmg provider-
sponsored organizations, and look foi-ward to working with you and your colleagues to achieve 
this: end Specifically, you posed three questions with respect to HCFA policy in this area. 
(1) Docs the language of the Hyde amendment control the extent to which Medicare pays for 
abortions for its disabled population? (2) Docs HCFA view abortion as a "medically necessary 
service covered by Medicare? (3) Is a health plan required to certify that it will cover abortions 
in order to qualify as a Medicare + Choice plan? 

With respect to your first question, the answer is y.s. This Administration is committed to 
applying the criteria of Hyde to the expenditure of Medicare funds tor abortions. The most 
recent Hyde amendment was enacted in the 1998 Labor. Health and Human Services, and 
Education Appropriations Act and provides that "1 n]one of the funds appropriated under ĥ s Act 
shall be expended for any abortion." Exceptions Ĵ e provided for cases of rape and incest, and 
c^^n circumstances in which a woman's life would be endangered. The Medicare program 
will provide funding for abortions only as consistent with Hyde. 

Your second question asks whether HCFA views :ibortion as a "medically necessary" service 
covered by Medicare. Under the stamte, Medicaie covers items and services that are 
"reasonable and necessary for the diagnosis or tre:imicm of illness or injury^ . ^bsen 
a ^ ^ c 2 n of the c r i t ^ e t out in Hyde, claims Ifor abortion services would be assessed^dcr 
T s general statutory standard. As stated above, however, the Medicare trust funds w.U be 
administered consistent with the Hyde criteria. 
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Finally, you ask whether health plans arc required vo certify that they will cover abortion in order 
to qualify as Medicare + Choice plans. You expniss concern in your letter that such a 
requirement would eliminate certain qualified provider-sponsored organizations (PSOs) from 
participation. As you know, the Balanced Budget Act of 1997 (BBA) provides that each 
Medicare + Choice plan must provide all items and services (excluding hospice care) available 
under Medicare Parts A and B. In addition, the Medicare + Choice statute provides that "only 
the Medicare + Choice organization shall be entitled to receive payments from the Secretary 
under this title for sen/ices furnished to the individualTherefore, in almost all instances, HHS 
is prohibited from making direct payments to providers for Medicare + Choice services. 

We share your concern that these legal obligations could make it difficult for plans to participate 
as PSOs if they have a moral or religious objection to covering abortion services. Our objective 
in implementing Medicare + Choice is to encourage the participation of as wide a range of PSOs 
as is permissible under the statute, to help maximi'ze the choices available to bencficianes across 
the country. As you know, my Department is committed to working through a number of 
administrative actions that could make it possible for plans that have a moral or religious 
objection to providing abortion coverage, to participate as PSOs in Medicare + Choice. We 
look forward to working together to ensure that N/«.cdicare beneficiaries have a broad range of 
choices in selecting a health plan, and to working with you on appropriate means of resolving 
thiesc issues. 

Sincerely, 

Dorna E. Shalala 



June 12, 1998 

MEMORANDUM TO THE PRESIDENT 

FROM: Bruce Reed 
Charles F.C. Ruff 

SUBJECT: Hyde Amendment Application to Medicare and Abortion Coverage 
Requirements for Catholic Provider Sponsored Organizations 

As you know, some women of child-bearing age qualify for Medicare because they 
receive Social Security Disability Insurance (SSDI i. Senator Nickles has asked HHS whether the 
Hyde Amendment's restrictions on govemment funding of abortion apply to the Medicare 
program. He also has asked whether health plans tliat refiise. on religious grounds, to provide 
abortion services can still become Provider Sponsored Organizations (PSOs) eligible for 
Medicare payments. 

We believe that we must respond quickly io Senator Nickles to have any chance of 
avoiding another legislative confrontation over abortion policy. This memo provides 
background information and policy options for your consideration. 

Background 

Earlier this year, the Catholic Health Assoî iation (CHA) contacted HHS and the White 
House about a ruling by a HCFA regional office tliat a Catholic-run PSO could participate in 
M(xiicare only if it agreed to cover qualified abort;ions for women with disabilities. The CHA 
vehemently objected to this ruling and asked if we could intervene administratively. At the 
same time, the CHA contacted Senator Nickles' olfice. The CHA discussed with Nickles both 
whether the Hyde Amendment applies to Medicare and whether Catholic PSOs can decline to 
provide all abortions (even those permitted under Hyde) because of their religious objections. 
The Senator, clearly sensing another abortion wedge issue, wrote to Donna Shalala to obtain" 
the Department's formal position on both of these issues. 

Medicare and Abortion coverage. Five mil lion non-eiderly disabled Americans ~ 
including two million women ~ receive Medicare coverage by virme of their SSDI eligibility. 
The Medicare program currently covers about 500 abortions each year, while denying claims 
in another 100-200 cases. These figures are consi.".tent with those from the Reagan and Bush 
Administrations. 

In 1991, HCFA issued a reimbursement dh ective stating that Medicare would cover 
abortion services only in cases where the life of th(; mother was endangered. (Prior to this 



time, there was no clear guidance on the subject.) This directive, which comported with the 
then-existing Hyde Amendment, is actually more )-estrictive than the current Hyde amendment, 
because it fails to cover abortions arising from rape and incest. The directive, however, has 
not been modified, and remains the only policy guidance on abortion coverage under the 
Medicare program. 

Although we believe that most Medicare carrier medical directors have largely 
complied with this directive, some may have covered other kinds of abortions ~ e.g.. 
abortions arising from rape or incest, abortions involving deformed fetuses, or other medically 
necessary abortions. In particular, carriers may have decided to cover some very difficult 
cases involving the one-third of women on Medicare disability who have some serious mental 
impairment (about 700,000 women). Such individual coverage decisions may help explain 
why no one on the pro-choice side of the abortion debate has ever complained about our 
coverage policy. 

Legislative and Political Environment. The Nickles' letter has started yet another 
controversial abortion debate. The CHA is working with Senator Nickles and others on 
drafting legislation to make clear that Hyde applies to Medicare, as well as to exempt 
organizations with ethical or religious objections from any abortion coverage requirements. 
(CHA and Nickles have gotten the impression fro)n HHS that Hyde does not apply to 
Medicare and that the religious convictions of Catholic PSOs cannot be fully accommodated.) 
Absent administrative action, there is no doubt that we will see this issue raised on some 
appropriations bill. At the same time, the womens' groups have become aware of this issue 
and are urging the Administration to adopt a generous Medicare abortion coverage policy. 

In the next few months, the Administration will have to deal with several other 
controversial abortion issues. Most notably, the Republicans will bring up the partial-birth 
abortion legislation sometime prior to the November elections. In addition. Republicans in 
both the House and Senate will attempt to pass a t i l l , which most in the Administration 
strongly oppose, to prohibit transfering a minor across state lines to bypass parental consent 
requirements. Finally, we can expect the usual atiortion riders to appear on appropriations 
bills. 

0|)tions 

All of your advisors (HHS, OMB, and DPC) agree that we should offer the CHA a 
new administrative option that allows Catholic health plans to participate in Medicare without 
covering any abortions, so long as they accept a silightly reduced capitated payment. We do 
not know whether CHA will accept this offer, bul we think it may do so, particularly if the 
offer is combined with CHA's preferred outcome on the Hyde issue. 

The outstanding question is whether Hyde applies to Medicare. We all agree that we 
should inform Nickles that current Medicare polky, as set out in the 1991 directive, is to 



cover only abortions necessary to protect the life df the mother. We also all agree that 
because this "life of the mother" standard is more restrictive than the current Hyde 
amendment, we should modify the directive to cover at least abortions arising from rape and 
incest. We have not reached consensus, however, on whether we also should cover any other 
abortions (i.e.. abortions that Hyde generally prevents the federal govermnent from funding). 
We see two viable options: 

Option 1: Rule that the current Hyde Amendn:) ent (allowing funding where the life of the 
woman is in danger or in cases of rape and incf st) applies to Medicare. Under this 
option, we would take the position that since some; Hyde-covered appropriated funds are 
deposited into the Medicare Trust Fund, all Medicare expenditures must abide by the Hyde 
restrictions. We then would update our Medicare coverage policy to reflect the current, 
comparatively expansive Hyde Amendment. DPC. and OMB support this option. 

Pros: 

This option is most likely to avoid a legisl;itive showdown on abortion funding that we 
are unlikely to win. 

This option is consistent with our current ])osition on Medicaid funding, and will cover 
more abortions than the current policy allows. 

This option will enhance our ability to reach an agreement with the CHA on the PSO 
abortion coverage issue. . 

Cons: 

• This option may expose us to criticism about non-coverage of extremely sympathetic 
cases involving vulnerable and disabled women. 

« 

• This option will anger womens' groups, v hich would prefer us to provide Medicare 
coverage of the widest possible range of aiDortions, even if doing so would provoke the 
Republicans to enact contrary legislation. .v--

Option 2: Rule that Medicare can cover abortions necessary to protect the health of the 
woman (in addition to abortions allowed by Hyde). Under this option, we would segregate 
appropriated funds from non-appropriated funds (payroll taxes, premiums, etc.) in the 
Medicare Trust Fund and use the non-appropriated (and hence unrestricted) funds to pay for 
the health-related abortions. HHS supports this option. 

Pros: 

• This option will ensure that all abortions necessary to protect a woman's health are 



covered, and will allow us to avoid criticiism arising from non-coverage of highly 
sympathetic cases involving vulnerable and disabled women. 

This option will assuage the womens' groups by providing for Medicare coverage of a 
larger class of abortions. 

Cons: 

• This option will virtually guarantee a legislative battle with Nickles and his allies on 
the appropriateness of using public funds to pay for abortions. We should expect to 
lose this battle and to have to veto a bill over government funding of abortion. 

• This option diverges from this Administrition's past practice on government funding of 
abortions. 

This option might well undermine our ability to reach agreement with the CHA on the 
PSO abortion coverage issue. 

Recommendations 

As noted, DPC (Bruce, Chris, and Elena) and OMB support Option 1, because (1) it is 
most consistent with this Administration's prior i)ractice on government funding of abortions 
and (2) it stands the best chance of avoiding a hi{;h-profile legislative battle ~ on both the 
Hyde and PSO issues ~ that we are unlikely to win. HHS supports Option (2) because of the 
special vulnerability of the population seeking abortion services under the Medicare program. 
Counsel's Office takes no position as between the two options. 
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June 22,1998 

The Honorable DonNiclcles 
Assistant Majority Leader 
133 Hart Senate 0(floe Building 
Washington DC 20S10-3602 

Dear Senator Nickles 
u..i.h Tare Financing Administration (HCFA) policy 

Thank you for wnttng concemmg ^ J ^ f ^ ^ ^ ' J ^ We share your goal of 
with respect to the coverage of " including 
ensuring the broadest poss.b e h^h^^^^^^^ ^ colleagues to 
provider-sponsored organizations, and look J"™"' ^^^^ „ HCFA policy in this 
U e v e th^ end. Specifically ^ P^"* * ! f , S r t . ^ t e «Knt to which Medicare pays 
„e.: CD Do« the l » e > » f / * ^ " ; ' " D ^ ^ C ^ ^ ^ ^ ^ ^ abortion as a "medicaUy 

a b S in order to qualify as a Medicare * Choi« plan̂  

W i . K r e s p e c . » y o u , « r . . , . ^ t i o n . t , . a n . . « ^ - ^ ^ ^ 
«, applyingthe criteriaof Hydeto the expend^« „ a 
recent Hyde amendment was enaaed in the 998 appropriated under this Act 

Education Appropriations A « ^ ^ .^'p'^vW^for cases of rape and incest, and 
shallbeexpendedfor îyabomon B«ep^^^^ The Medicare program 

itain circumstances in which a woman s iiie wimiu o XovIdefiindingforabortionsonlyasconsislentwithHyde. 

, K ,i,„HrF». views aboruon as a "medically necessary 
Vour second question " '^f ' " J ^ J ' ^ ' S ^ ^vers items and services Uiat are 

S i s t e r « i consistent with the Hyde cnteria. 

Finally, you ask whether hesAth platjs . e ^ ^^^^^f^;:;^:^^^^^ 
in order ,0 qualify as Medicare * ̂ ^"^utT, organizations (PSOs) from 
requirement - ^ ^ ^ ^ r n ^ ' S ^ ^ Ac. o/l997 (BBA) provides that each 
participation, AS you KJIUW. 
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DRAFT 
Medicare.Choicep..imus,pro.de^^^^^^^^ 

™:ro£trr:=r̂^̂^̂^̂  
we share your concern that these 'e^aUblij..—^-^^^^^^^^ Our 

paiticipate as PSOs if they — a i ô^̂^̂^̂^̂^ I^amcipation ot as wide a range 
objective in implementmg Medicare + Choice is o t K 

of PSOS as is permissible under *"~j>ty"e^^^^^^^^^^^^^^^ working through a 
beneficiaries across the country. As you '"°W- ™ " P j , tĥ t have a moral or 

these issues. 
Sincerely, 

Donna E. Shalala 



DON NICKI^S 

"BwM 3tateB Senate 
Of Fia Of 

ASSISTANT MAJORITY LEADER 

WASHINGTON, DC 20510-7012 

March 19, 1998 

The Honorable Donna Shalala, Secretary 
Depanment of Health and Human Service 
200 Independence Avenue, SW 
Wasl-dngton, DC 20201 

Dear Secretary Shalala; 

It has come to my attention that the Health Care Financing Administration has not provided clear 
guidance on whether managed care risk plans mustcerdfyjhat they would cover 3hnrrinn<; in nrrlpr to qualify 
as a risk plan in the Medicare+Choice program. Obviously, this interpretation would unnecessarily limit the 
types of health plans that would be eligible to provide services to Medicare beneficiaries. 

The intent of the Medicare+Choice program w;is to give Medicare beneficiaries a wide variety of 
choices when selecting a health plan, including the option of a provider-sponsored organization. Any 
interpretation which requires abortion coverage in order to be a certified risk plan would be inconsistent with 
the intent of the Balanced Budget Act of 1997. This type of policy would only serve to eliminate certain 
qualified provider-sponsored organizations from participation and restrict the health care options availaSle to 
senior citizens. 

' 

In addition, this type of policy would clearly discriminate against plans who, for religious reasons, 
may object to providing abortion sen/ices. I have rece;ived a letter from the New York State Catholic 
Conference expressing their concern regarding an appfrent interpretation by HCFA's Region II office on the 
issue of covering abonions. It. would be a grave mistalcejbr the federal govemment to prohibit catholic-
sponsored health plans from providing care to the eldei jy and disabled simply because of their moral 
objections to abortion. 

For these reasons, it would be helpfiil if you could clarify HCFA's policy by answering the following 
questions regarding Medicare's coverage of abortion. (\) Does the language of the Hyde amendment 
control the extent to which Medicare pays for abortior.s for its disabled population? (2) Does HCFA view 
abon;̂ on_ as a "medically necessary" service covered by Medicare? (3) Is a heaJth plan required to cenify 
that It will coverabortions in order to qualify as a Med.icare+Choice plan? A written opinion on this matter 
woijld help ciarify^HCFA's policy and provide much niieded guidance for the certification process. 

Thank you for your assistance in this matter. I look forward to seeing your response as soon as 
possible. 

50N NICKLES 
Assistant Majority Leader 



AUcA/lioA.- M&XiCjOAJL. CCAf-t^AA^ 

Barbara D. Woolley 
03/06/98 07:48:46 PM 

Record Type: Record 

To: See the distribution list at the bottom of this mtissage 

cc: Laura EmmettAA/HO/EOP, Sarah A. Bianchi/OPD/EOP 
Subject: HCFAs Interpretation of Medicare Coverage for Abortions 

The Catholic Health Association brought to Chris and my attention a situation that we thought you 
should be aware of regarding HCFAs interpretation that managed care risk plans be required to 
cert i fy that they would cover medically necessary, elective abortions in order to qualify as a 
Medicare risk plan. CHA has been given inconsistent reports from HCFA regarding whether and 
v^^hen HCFA requires a health plan to certify coverage of elective abortions. A requirement to 
cert i fy coverage of elective abortions would create an enormous problem for CH plans when they 
apply to HCFA to be certified as a Medicare + Choice plan. 

Catholic health plans should not be excluded from participation in the Medicare risk plan program or 
the 1\/ledicare +choice progr'am because ot their religious belief that the provision or coverage of 
abortion is morally wrong. 

CHA is getting pressure from the pro life side. CH;\ has asked chris for some wri t ten letter f rom 
someone. Chris thought we may want to do a call or meeting on the issue. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Jennifer L. Klein/OPD/EOP 
Janet Murguia/WHO/EOP 
William H. White Jr./WHO/EOP 
Audrey T. HaynesAWHO/EOP 
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MEMORANDUM FOR THE P 

V^ML^ jJLtvTiTHE WHITE HOUSE 

W A S H I IM G T O N 

DENT AND THE VICE PRESIDENT 

FROM: MARIA ECHAVESTE 

SUBJECT: OPL WEEKLY REPORT -Maich 7 - March 13 

ACTIONS SUPPORTING PRESIDENTIAL INITIATIVES 

RACF.TNTTIATIVE 

IC.tt_C<̂ <S'-̂  

• Ethnic community commits to Race Initiative- Members of the ethnic community met 
with Judith Winston to make "commitments" for specific projects to further the goals of 
the Race Initiative, including hosting si>; regional community dialogues, three police\ 
community forums, and sponsoring Public Service Announcements. They are also 
planning to commission a poll on race ptrceptions, create a youth race program and assist 
with the campus dialogue program. 

SOCIAL SECURITY 

• Gene Sperling and OPL met with the leaders of the key aging organizations to address 
concems they have raised about our Social Security dialogue. Many of the groups felt 
excluded by our agreement to have AAFP and the Concord Coalition sponsor the Social 
Security Forums, while others asked us to refrain from using words such as, "exhausted, 
bankrupt, and broke," when describing 2029. They believe such language fiirthers the 
belief that drastic action is needed, i.e. privatization. The groups were pleased by our 
commitment to meet with them on a mo)ithly basis. 

HEALTH CARE 

• Reaction to your speech at the AMA was outstanding. They were thrilled with your 
remarks. 

The Catholic Health Association (CHA) is concemed about HCFA's interpretation that 
managed care risk plans be required to certify that they would cover medically necessary, 
elective abortions in order to qualify as ;i Medicare risk plan. CHA has been given 
inconsistent reports from HCFA regardi;ag whether and when HCFA requires a health 
plan to certify coverage of elective aborions. A requirement to certify coverage of 
elective abortions would create an enormous problem for CHA plans when they apply to 
HCFA to be certified as a Medicare+Choice plan. 
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To: Elena 

From: Cynthia Dailard 

Date: October 1, 1998 

Re: RU-486 

Purpose 

This memo describes where RU-486 is in Ihe FDA approval process, explains the 
legislative status of the Agriculture Appropriationis bill and the Coburn amendment preventing 
the approval of RU-486, and describes the implications of this amendment both vyithin and 
beyond the abortion context. 

Pharmaceutical Status 

RU-486 (or mifepristone) is an effective non-surgical method of early abortion (often 
referred to as a "medical abortion") that has been in use in other countries since 1981. It is an 
aiitiprogesterone, one of a family of drugs that blo ck the action of progesterone, a hormone 
needed to maintain pregnancy. The drug is administered within the first seven weeks foUov^ng 
conception, and is followed three days later by misoprostol, a prostaglandin which causes uterine 
contractions. 

RU-486 was approved for use in France, Great Britain, and Sweden foUov^ng extensive 
clinical trials that demonstrated its safety and effectiveness. During the Bush Administration, the 
FDA issued an "import alert" which helped ensure that RU-486 would not be available in the 
United States for any purpose. A United States District Court that examined the "import alert" 
concluded, "[T]he decision to ban the drug was ba[sed not from any bona fide concern for the 
stifety of users of the drug, but on political conside rations having no place in FDA decisions on 
health and safety." 

When President Clinton took office in Janviary 1993, he signed an Executive Order 
directing HHS to assess initiatives to promote the nesting and licensing of RU-486. As the result 
of the Administration's efforts following this directive, the French drug company, Roussel Uclaf, 
donated the US patent rights to RU-486 to a non-profit research organization, the Population 
Council. I he Council announced that it would conduct clinical trials in 17 sites across the 
country, and would work to locate a manufacturer |to produce and distribute the product. 

Population Council has completed its clinical trials, which show that RU-486 is 95% 
elTective in terminating pregnancy. Women takinj; the drugs need to see a doctor three times. Its 
side effects can include painful uterine contractions, nausea, vomiting, diarrhea and headaches. 
A small number of the women in the trials had to be hospitalized or given transfusions because 
of bleeding, and 1.5% of participarits in the US trial required a surgical abortion. 



In 1996, shortly after the Population Council submitted its clinical trial data to the FDA, 
the Agency declared that clinical trials revealed tlie drug to be safe and effective for terminating 
an early pregnancy, when used under close medicil supervision in combination with misoprostol. 
At thattime, it issued an "approvable letter" for tKeuse of mifepristone and misoprostol for early 
abortion^ut said that it would withhold final approval until it received more information about 
the drug's manufacture and labeling. The Population Council has indicated that it has located a 
pharmaceutical company willing to manufacturer ;the drug, which could become available on the 
market sometime next year. 

L/Cgislative Status 

Representative Coburn successfiilly offered an amendment to the House Agriculture 
Appropriations bill that would prohibit the expenciiture of FDA funds for the testing, 
development, or approval of any drug for the "chemical" inducement of abortion. "Approval" 
v/as defined to include the approval of production,, manufacturing or distribution. The Senate bill 
did"not contain a similar provision. 

The Coburn amendment and disaster relief are currently the only outstanding issues in 
conference. The Senate conferees voted 8̂-5 agairtst receding to the House language on RU-486 
(all the Democrats voted v^th us, as did Specter ajid Gorton. Chairman Stevens initially voted 
with us, which would have made the vote 9-4, but then switched his vote when he realized that it 
v/as not needed to prevent the language from being accepted by the Senate.) 

I f the House and Senate conferees continu j to remain in disagreement, they could decide 
to approve the conference report with the RU-486 language "in disagreement", meaning that the 
conference report would return to both chambers, requiring an up or down vote on the Coburn 
amendment. The conference report would first go to the House, which would certainly approve 
tlie Coburn language once again. Then it would go to the Senate, which would probably (but not 
certainly) vote against the amendment. However,, Lott is adamant about preventing the 
conference report from returning to the Senate, because procedural rules would allow the report 
to be opened up for any reason, and we could expi'jct Daschle or Harkin to offer an amendment 
adding $7.5 billion for disaster relief For this reason, Lott wants the issue to be resolved in 
conference. 

Implications of the Coburn Amendment 

This amendment has several far reaching implications both within and beyond the 
abortion context. First, this amendment represents the first time that Congress has attempted to 
override the FDA's authonty in approving a drug. Americans rely on the FDA to appropriately 
evaluate drugs for safety and efficacy based on so|und scientific principles. In attempting to 
legislate against KU-486's approval. Congress thr>;atens the integrity of the FDA and its routine 
approval p̂ rocess. 



Second, this amendment would den^ women a major medical breakthrough which 
provides a safe non-invasive alternative to surgiciiTabortion. Unlike a surgical abortion, RU-486 
would be available in the privacy of a doctor's otifice - rather than a clinic that may be subject to 
violence or protests — and will be far more accessible to women who do not have abortion clinics 
conveniently located within their county or state.. The amendment would also ban the approval 
of another promising drug named mexotrexate which is currently being testing in clinical trials 
for pregnancy termination. This drug has already been approved for chemotherapy and is being 
widely used for that purpose. Clearly, the Cobuni amendment would block the FDA from 
a.pproving its use for medical abortion, including efforts to provide labeling for this use. 

Third, the amendment would freeze reseaich on other drugs which could lead to 
important treatments for a host of diseases benefijing both women and men. For example, 
reseS'chers believe that RU-486 has potential for |Use in treating breast cancer, endometriosis, 
(^ushing^ iSyndrome, AIDS, diabetes, brain tumors and glaucoma. It has the potential to help 
treat a wide range of conditions related to reprodu ctive health, including uterine fibroids. The 
amendment could also have dangerous implications for the development of drugs that are used 
for purposes other than terminating a pregnancy, IjuTwhich may cause miscarriages. Many 
drugs^including chemotheraphy and anti-ulcer mi;dications, have the side effect of inducing 
abortion. While the proponents of the amendmen t argue that their intent is only to ban those 
drugs that have the primary purpose of causing abortions, the research community believes that 
the broad scope of the amendment could stifle research in these other important areas. 
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Record Type: Record 

To: Martha Foley/WHO/EOP 
cc: See the distribution list at the bottom of this mussage 
bcc: 
Subject: Re: Senate Agriculture Approps SAP 1 ^ 

Given your suggestion that we not specifically reference the House provision (Coburn ^mqnrinnfint), 
I have made the Senate SAP draft language more general. 

"The Administration would also strongly oppose language that would intervene in the drug safety 
practices of the Food and Drug Administration (FD/,0 and place restrictions on scientific research 
that can protect women's health and offer safe medical choices. We urge the Senate not to 
include language that would interfere wi th the FDA's continued use of rigorous testing and the 
highest scientific standards to protect the public health." 

Martha Foley 

Martha Foley 
07/02/98 09:27:31 PM 

Record Type: Record 

To: Daniel N. Mendelson/OMB/EOP@EOP 

cc: See the distribution list at the bottom of this mtissage 

Subject: Re: Senate Agriculture Approps SAP | ^ 

I would not reference the House provision per se but talk more generically about how we would 

oppose an amendment related to , etc. etc. 

Message Copied To: [ 

Charles E. Kieffer/OMB/EOP@EOP 
Jennifer L. Klein/OPD/EOP@EOP 
Christopher C. Jennings/OPD/EOP@EOP 
Elena Kagan/OPD/EOP@EOP 
Jim R. Esquea/OMB/EOP@EOP 

Message Copied To: 



[E^"^ 
/ f r Jennifer L. Klein 

; ' " 06/25/98 01:52:28 PM 

Record Type: Record 

To: See the distribution list at the bottom of this mussage 

cc: 
Subject: Revised Talking Points on Coburn RU-486 Amendment 

It is appalling that Congress would decide to interv(sne in the drug safety practices of the Food and 
Drug Administrat ion. For years the FDA has used vigorous testing and the highest of scientific 
standards to protect public health. This unprecedented Congressional action substitutes political 
ideology for sound science. It would restrict scientific research that can protect women's lives and 
offer them safe medical choices. It shows the extremism of those whose real agenda is to deny 
completely the ability of women to make their own reproductive choices. 
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Elena Kagan/OPD/EOP 
Ann F. Lewis/WHO/EOP 
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