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Record Type: Record

To: Ann F. Lewis/WHO/EOP

cc: Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/EOP
Subject: Child Custody Protection Act '

Before Jen Klein left for vacation, she asked me to follow up on your e-mail to her regarding the
Child Custody Protection Act, and stastistics regarcding how many grandparents are caring for their
grandchildren in this country (in order to frame CCFA as "granny goes to jail legislation.” ) Here is
what | found. | will forward this information to the pro-choice community. Please let me know if
there is anything else | can do.

According to the March 1997 Current Population Survey of the Census Bureau, 3.7 million
grandparents maintain households for their grandckhildren, the majority of whom are grandmothers
(2:3 million). These households involve 3.9 millior; children (or 5.5 percent of all children). This
represents a 76 percent increase since 1970, wheri Z.Z million-American children lived in a
hoUsehold maintained by a grandparent. 1wo-thirds of grandparent-headed households have one or
more parent present, which leaves 1.3 million children raised solely by their grandparents. Between
1990-T99 7, Tamilies with grandparents and no parents present grew by 31 percent. In contrast,
families with the children's parent present increased only by 13 percent. '

Several reasons account for the recent increase in iyrand-parent headed households, including:
increased drug abuse among parents, teen pregnancy, divorce, a rise in single parent households,
mental and physical illness, AIDS, crime, child abuse and neglect and incarceration.

Grandparent-headed households are disproportiona:ely low-income, and children are often at risk.
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June 24, 1998

The Honorable Henry J. Hyde
Chairman

Committee on the Judiciary
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

As was stated in the June 17, 1998 letter from White House Chief of Staff Erskine
Bowles, the Administration would support preperly crafted legislation that would make it
illegal to transport minors across state lines fer the purpose of avoiding parental
involvement requirements. The Administration appreciates the concerns of the sponsors
of H.R. 3682, the "Child Custody Protection Zict,” about fostering parental and family
involvement in a minor’s decision to obtain an abortion and their concerns about

' preventing overbearing and sometimes predatory adults from improperly influencing

minors to choose an abortion. '

This letter provides the views of the Department of Justice concerning H.R. 3682,
as marked up by the Subcommittee on the Constitution of the Committee on the
Judiciary on June 11, 1998. Although, in our view, the bill’s civil and criminal provisions,
as drafted, are overbroad and raise serious ccnstitutional, legal, and law enforcement
concerns, we believe that legislation could be crafted that would appropriately target non-
relatives who transport minors across state liries for the purpose of avoiding parental
involvement requirements.

I. OPERATION OF H.R. 3682

H.R. 3682 would establish a new criminal prohibition to be codified as 18 U.S.C.
§ 2401(a). Proposed § 2401(a) would read a: follows: '

Except as provided in subsection (b), whoever knowingly transports an .

individual who has not attained the age of 18 years across a State line, with
the intent such individual obtain an atortion, if in fact the requirements of
a law, requiring parental involvement in a minor's abortion decision, in the
‘ State where the individual resides, are not met before the individual obtains



the abortion, shall be fined under this title or imprisoned not more than

‘ one year, or both.}

The restriction on interstate transport would be triggered if the law in the state
where the minor resides would impose some sort of parental notice or consent
prerequisite before that minor could obtain an abortion in the state of her residence.?
As we construe the provision, it appears that it would be a federal crime to transport a
minor across state lines for an out-of-state abortion if the statutory prerequisites that
would have been applicable if the abortion hacl been performed in the minor’s home
state had not previously been satisfied. Propoted § 2401(a) in this way would restrict the
ability of minors to obtain out-of-state abortions, even where their home states would not

! The referenced exception in proposed § 2401(b) viould provide that “t]he prohibition of subsection
(a) docs not apply if the abortion was necessary to save the life of the minor because her life was
endangered by a physical disorder, physical injury, or physical illness, including a life endangering physical
condition caused by or arising from the pregnancy itself”

. Subsection (d)(1) would define the operative plirasc "a law requiring parcntal involvement in a
minor’s abortion decision” as:

Y-

(A) requiring, before an abortion is performed on a minor, cither—
(i) the notification to, or consent of, a parent of that minor; or

(ii) proéeedings in a State court; and

(B) that does not provide as an alternative to the requirements described in subparagraph
(A) notification to or consent of any person or entity who is not described in that
subparagraph.

Subsection (d)(2) would defirie “parent® as someone “who is designated by the law requiring
parental involvement in the minor’s abortion decision 115 a person to whom notification, or from whom
consent, is required,” and who also is "(A) a parcat or jjuardian; (B) a legal custodian; or (C) a person
standing in loco parentis who has care and control of tiie minor, and with whom the minor regularly
resides.” ' '

Subsection (d)(3) would define a “minor” as *an individual who is not older than the maximum age
requiring parental notification or consent, or proceedings in a State court, under the law requiring parental
involvement in a minor’s abortion decision.” '

2 In section III, below, we discuss the constitutiona! requircments for such a state notice or consent
regime.
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‘ seek to impose such restrictions on out-of-stat: abortions.>

Violation of § 2401(a) would be punishable by fine and by up to one year in
prison, making it a Class A misdemeanor. Se: 18 U.S.C. § 355%(a)(6) (1994). In
addition, H.R. 3682 would create a civil cause of action: proposed 18 U.S.C. § 2401(c)
would provide that “[a]ny parent or guardian who suffers legal harm from a violation of
subsection (a) may obtain appropriate relief in a civil action.”

II. CONCERNS REGARDING THE SCOPL. OF CIVIL AND CRIMINAL LIABILITY

As was stated in White House Chief of Staff Erskine Bowles's letter, H.R. 3682
must be amended to exclude close family merabers from civil and criminal liability. The
defendant in many potential prosecutions undzr proposed § 2401(a), or in a civil action
under § 2401(c), could well be a member of tae minor's own family. Imposing criminal
and civil sanctions on family members, requiring family members to testify against each
other, and raising the prospect of lawsuits by one family member against another could
undercut, rather than encourage, family cohesion. Moreover, family members are not
likely to fit the paradigm scenario of adults acting with disregard of the minor’s best
interests. In addition, the prospect of criminal or civil action against family members
would discourage a minor from seeking the acvice and counsel of those closest to her.
We therefore recommend that FLR. 3682 incorporate an exception for family members .

‘ who transport the minor.

Chief of Staff Bowles’s letter also stated that H.R. 3682 must be amended to
ensure that persons who provide information, counseling, or referral or medical services
to the minor are not subject to liability. Expcsing such persops to the threat of criminal
or civil sanctions would not further the intere:it of promoting family communication and
would not deter those who inappropriately trimsport minors across state lines to obtain
abortions. The threat of accessory liability against such persons, moreover, would likely
impair the ability of physicians, clergy, counselors, and their staffs to care for and counsel
both minors and adults. The bill also could provide an unintended basis for vexatious
litigation against individuals and organizations, and could allow private citizens suing
under the extraordinarily open-ended civil liahility provision of the statute to
inappropriately invade the privacy of patients.

-3 Therc is a significant question whether and to what extent the Constitution would even permit statcs
to impose their abortion laws extraterritorially with respect to their citizens’ out-of-state abortions. See

Bigelow v. Virginia, 421 U.S. 809, 822-24 (1975); Seth F. Kreimer, The Law of Choice and Choice of Law;

Awwuww_e can Federalism, 67 N.Y.U. L. Rev.
451 (1992).

‘ -~

. m — - AAAn TV ®aAam wverY AN AT YL AN LW InA



To address the risk of civil or criminal kability for persons who provide
information, counseling, or referral or medical services, we would propose adding a
provision with language along the following lin:s:

This section shall not give rise to liability of any person or entity based
upon provision of information, advemsnig, counseling, provision of medical
services, or referral for medical services.

III. CONSTITUTIONAL AND OTHER LEGAL CONCERNS
A. Constitutional Principles Governing Parental Notification and Consent Laws

The Supreme Court has held that pregrant minors have a constitutional right to
choose whether to terminate a pregnancy. Planned Parenthood v. Danforth, 428 U.S. 52,
74 (1976). The Court further has held, however, that a State may require parental notice
or consent under certain circumstances as a prerequisite to a minor’s abortion. See
Hodgson, 497 U.S. at 436-37 & n.22 (collectiny; cases). Nevertheless, although a state has
“somewhat broader authority to regulate the activities of children than of adults,”
Danforth, 428 U.S. at 74,

[tJhe abortion decision differs in importint ways from other decisions that
may be made during minority. The need to preserve the constitutional
right and the unique nature of the abortion decision, especially when made
by a minor, require a State to act with particular sensitivity when it
legislates to foster parental involvement in this matter.

Bellotti v, Baird, 443 U.S. 622, 642 (1979) (plurality opinion) ("Bellotti II"). Accordingly,
restrictions on the availability of such abortion; - such as parental notice or consent
requirements -~ are impermissible if they "do[] not reasonably further any legitimate state
interest.” Hodgson v, Minnesota , 497 U.S. 417, 450 (1990); see also Bellotti v. Baird,
428 U.S. 132, 147 (1976) ("BellottiI").

In accord with these principles, states miay require parental involvement in a
minor’s decision whether to obtain an abortior, but only in a manner that serves to
ensure that the minor’s decision is, in fact, informed: to assure, that is, "that the minor’s
decision to terminate her pregnancy is knowiny, intelligent, and deliberate.” Hodgson,
497 U.S. at 450; accord Planned Parenthood v. Casey, 505 U.S. 833, 877 (1992) (opinion

“of O'Connor, Kennedy, and Souter, J1.) (TIThe means chosen by the State to further the

4 Given § um(c) s open-cndedness and broad potcatial for unintended abuse, we recommend
climinating the provision from the bill or, in the altern.xtm, limiting the provision to suits agmnst persons
who have been conv:ctcd under the criminal liability pravision of § 2401(a).
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ll]ltCl'CSt in potential life must be calculated to-inform the woman's free choice, not hinder
it").> The Court has reasoned that parental riotice and consent requu'cments can be
constitutional because of the "quite reasonabl:: assumption that minors will benefit from
consultation with their parents.” Casey, 505 U.S. at 895.

A State that requires parental notification or consent may do so in a constitutional
manner if it provides a "bypass” mechanism that allows the minor to bypass the notice or
consent requirement if she establishes either (i) that she is sufficiently mature and well-
informed to make the abortion decision independently or (ii) that an abortion without
parental notice or consent would be in her best interests. The bypass procedure also
must be expeditious and must ensure the minor's anonymity.

B. Constitutional Problems Raised by H.R, 3682

For some minors, out-of-state abortions might be significantly safer or otherwise
medically indicated. For others, the closest facilities will be out of state, Yet it appears
that proposed § 2401(a) would require — in order for the criminal prohibition not to
apply — that a minor satisfy the requirements of her home state’s parental involvement
law, even when the rcquirements of that law would not apply to out-of-state abortions.
As a result of this unique feature, proposed § 2401(a) would appear to be
unconstitutional in two respects.

First, proposed § 2401(a) would appear to be unconstitutional as applied to a
minor seeking an out-of-state abortion, where the law of the state in which the minor
resides lacks a constitutionally sufficient mechanism for satisfying that state’s notice or
consent requirements when an abortion is to e performed out of state. In such cases,

5 All citations to Casey herein are to the joint opinion of Justices O’Connor, Kchnedy, and Souter.

€ The Court has held that such a bypass mechanisin is required with respect to parental consent
statutes. Sce Bellotti 1], 443 U.S. at 643-44 (plurality opinion); jd. at 655-56 (Stevens, J., concurring in the
judgment); Lambert v. Wicklund, 520 U.S. 292, 117 S. Ct. 1169, 1171-72 (1997) (per curiam); see also
Chio v, Akron Cir, for Reproductive Health, 497 US. 502, 511-13 (1990). The Court also has held that
such a bypass mechanism is required with respect to a two-parent notification statute. Sce Hodpson, 497
U.S. at 450-55; id. at 461 (O'Connor, J., concurring in the judgment); id. at 481 (Kennedy, J., concurring
in the judgment in part and dissenting in part). The Supreme Court has not decided whether a bypass
procedure is mandatory if the statute requires notification of only one parent (rather than notification of
both parents or parcntal consent). See Lambert, 117 $. Ct. at 1171; Akton Cir, for Reproductive Health,
497 US. at 510. However, the only appellate courts to have decided the issuc have held that such bypass
mechanisms are necessary in onc-parent notification sfates. See Plann enth ioux F: ini
Miller, 63 F3d 1452, 145860 (8th Cir. 1995), cert. deried, 517.U.S. 1174 (1996); Causcway Med. Snite v.
Jevoub, 109 F.3d 1096 (Sth Cir.), cert. denied, 118 S. Ct. 357 (1997). But cf, Planned Parenthood v, -
Camblos, 116 F3d 707, 715-16 (Luttig, Circuit Judge, ;zranting motion for stay of district court judgment
pending appeal) (questioning whether five Justices on current Supreme Court would conclude that bypass
procedures are constitutionally necessary in a one-parent notification setting), motion to vacate stay
denied, 125 F.3d 884 (4th Cir. 1997).
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who cannot drive) from obtaining out-of-state :ibortions even when, for example, a
minor’s parents in a “parental consent” state would have provided consent, or the minor
would have been able to obtain a judicial bypais, had mechanisms for manifesting such
consent or obtaining such a bypass for an out-of-state abortion been available. For
example, the law of the minor’s home state mizht not provide any means of obtaining a
judicially authorized bypass in the case of an abortion to be performed out of state: The
law of the state of residence might authorize state judges to provide a bypass from the
state notice or consent requirements that otherwise apply, but not authorize such judges
10 entertain a request for a bypass for an out-cf-state abortion as to which state law
requirements would be inapplicable. In such cases, state judges might simply lack
juxisdicti70n under state law to provide a legal typass for an abortion to.be performed out
of state.

. the provision would have the effect of deterrin;; or preventing minors (particularly those

Where the requirements of the state of residence could not be met for an out-of-
state abortion, it would appear that proposed {; 2401(a) - unlike constitutionally -
permissible parental consent or notification lavs —~ could not be justified as a legitimate
means of supporting "the authority of a parent who is presumed to act in the minor's
best interest . . . and thereby assures that the rainor’s decision to terminate her
pregnancy is knowmg, intelligent, and deliberate.” Hodgson, 497 U.S. at 450. Asin

Hodgson, the restriction would not appear to “reasonably fu.rther any legitimate
[government] interest.” Id.

" In Montana, for example, the legal prerequisite for initiation  of a youth-court bypass procedure is a
“petition” by the minor “for a waiver of the notice requivement.” Mont. Code Ann. § 50-20-212(2)(a)
(1997). The “notice requirement,” in turn, is imposed upon the “physician” who is to perform the abortion
(who may, however, rely upon notice given by the “referring physician®). Id, § 50-20-204 (1997). And
“physician,” in turn, is defined to mean “a person licensed to practice medicine under [Montana law].” Id,
§ 50-20-203 (1997). Therefore, in the case of an out-of-state abortion, there would appear to be no basis
for a Montana state judge to entertain a request for a “waiver® of the requirement.

Proposed § 2401(a) also would give rise to constitutional concerns where the specified procedure for
manifesting parental notice or consent, as opposed to the judicial bypass, would not be effective for out-of-
statc abortions. If, for example, the parental consent portion of the home state’s law is directed at state-
licensed physicians, it would appear to be satisfied only when the patient provides proof of consent to one
of those physicians. See, eg, S.C. Code Ann. §§ 44-41-10, 44-41-31 (Law. Co-op 1985 and Supp. 1997)
(defining "physician” as "a person licensed to practice medicine in this Statc” and providing that the
attending or referring "physician” may perform an abortion on an unemancipated minor only after
"secur[ing] the informed written consent, signed and witnessed,” of a parent, legal guardian, grandparent,
or a person who has been standing in loco parentis for at least 60 days). It therefore would not be at all
clear how a minor seeking an out-of-state abortion could satisfy even the consent portion of such a home-
state law in a manner that would permit a “transporter” of that minor to avoid criminal liability under

‘ proposed § 2401(a).
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In Hodgson, the Court held that a two-parent notification requirement without a
bypass mechanism would fail to serve "any stare interest with respect to functioning
families” that would not have been served by : requirement of one—parent notification
with.a bypass opﬁon. Id, at 450. The Court explained that the state’s interest in
ensuring that the minor’s decision would be kiowing, intelligent, and deliberate "would
be fully served by a requirement that the minor notify one parent who can then seek the
counsel of his or her mate or any other party, when such advice and support is deemed
necessary to help the child make a difficult decision.” Id. Similarly, it would appear that
proposed § 2401(a) would be unconstitutional in states where there is no constitutionally
adequate provision for securing consent or notice, and bypass, for out-of-state abortions.
With respect to minors residing in such states for whom an abortion out of state might be
safer, less expensive, or otherwise more accessible than an in-state abortion, proposed §
2401(a) would not "reasonably further any legitimate [government] interest,” id, (emphasis
added), at-least insofar as the absence of available notice (or consent) and bypass
mechanisms for out-of-state abortions under either federal or state law would preclude
such minors from obtaining adult assistance in traveling interstate for abortions. In
circumstances where no mechanism existed that would enable a minor seeking an out-of-
state abortion to demonstrate that she had co:nplied with the parental involverment
requirements of her home state, proposed § 2401(a) could inhibit interstate travel for
abortions even though such travel would have resulted from a knowing, intelligent, and
deliberate choice of the minor.

Second, the provision would appear to operate unconstitutionally in many of the
cases where both the minor’s state of residence and the state in which the minor seeks to
have the abortion performed have parental ccnsent or notification laws, By the law of
the state in which the abortion will be perfom 1ed, the minor already will be required to
satisfy certain parental involvement prerequisites. If proposed § 2401(a) were construed
to require satisfaction of the parental involvernent requirements of the minor’s state or
residence as well, then in many cases the federal statute would, in effect, require a minor
who would need or want assistance in crossing; state lines to satisfy parallel parental
consent or notification laws in both the state of residence and the state in which she
seeks the abortion. Such duplication would s¢:em to serve little or no legitimate
governmental interest, just as the requirement of the gecond parent’s notification without
an opportunity for bypass failed to do so in Hodgson.

§ In light of both of the types of constitutional infirmities discussed above, the statute might be facially
invalid (Le., inoperative nationwide) if, in “a large fraction of the cases in which [proposed § 2401(a)] is
relevant,” Casey, S05 U.S. at 895, the criminal prohibition effectively would preclude minors from
obtaining adult assistance in traveling interstate for abortions. Cf. id. (holding provision to be “invalid® as
an "unduc burden® because "in a large fraction of the cases in which [the provision] is relevant, it will
operate as a substantial obstacle to a woman's choice (o undergo an abortion®); see also Fargo Women's
Health Org, v. Schafer, 507 U.S. 1013, 1014 (1993) (O'Connor, J., concurring in denial of stay); Janklow v,
Planned Parenthood, Sioux Falls Clinic, 517 U.S. 1174, 1175-76 (1996) (opinion of Stevens, J., respecting
the denial of cert.). The Casey standard for facial invalidity was developed in the context of state-law
abortion restrictions. It is uncertain how that standar¢. would be applied or modified in light of a facial
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The constitutional infirmities identified :ibove could appropriately be alleviated (1)
by creating an exemption for travel from states that have not established a
constitutionally sufficient consent/noticeand bypass mechanism for out-of-state abortions,
and (2) by making clear that the prohibition effected by § 2401(a) would not apply in
cases where the state in which the abortion is performed requires parental notice or
consent.

'C.  MensRes

Proposed § 2401(a) should be revised to require that an individual must have
"willfully violated” the federal statute to be subject to liability. In other words, individuals
should be subject to criminal sanction only if tliey know that they are acting unlawfully.
Congress has used a willfulness standard in criininal statutes in a range of contexts. See,
e.g, Bryvan v, United States, No. 96-8422, slip cp. at 10, (U.S. June 15, 1998) (sale of
firearms without a license); Ratzlaf v, United Sitates, 510 U.S. 135 (1994) (currency
transactions in violation of reporting requirements); Check v. United States, 498 U.S.
192, 193-94 (1991) (felony and misdemeanor tix statutes).

Congress has opted for willfulness wher: there is a high likelihood of defendants
reasonably believing that they are acting lawfully. See Bryan, slip op. at 10. Many of the
people a minor will likely turn to for help - people such as her grandmother, her aunt,
her sibling (who also may be a minor), her religious counselor, her teenaged best friend -
- will often be people with little or no experierice with abortion or knowledge of the
relevant law, let alone its finer points. Seeking; to aid her, they might well engage in
conduct they reasonably believe to be lawful -- driving 2 minor who is a granddaughter, a
niece, a parishioner, or a friend across state lines to a place where she can legally have
. an abortion. .In such circumstances, they would completely unwittingly violate a federal
criminal law and expose themselves to criminal and civil sanction.

In addition, Congress has employed a willfulness standard where the criminal
statute incorporates complex elements. Criminal liability under 2401(a) would turn in
large part on whether the state of residence’s ;;tatutory requirements concerning parental
consent, notification and judicial bypass when ;2 minor seeks an abortion had been
satisfied. The federal provision would give these state statutes an extraterritorial effect
that even an individual aware of all requirements of his own state’s abortion laws would
not be able to discern from those laws. In adclition, it might well require considerable
legal sophistication to determine the meaning of the home state’s statutes in this new
federal context. Finally, as previously noted, i is novel to tie federal criminal liability to
conduct that is lawful in the state in which it occurs.

challcnge to a congressional enactment such as H.R. 3682,
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To avoid these problems, the proposed statute should be revised to require a
“willful” violation to create liability. Thus revisc:d, those who are acting to help the minor
and are unaware of the statutory regime will not be subject to prosecution.

D. Federalism Concerns

H.R. 3682 raises novel and important federalism issues. First, H.R. 3682 would
broadly undermine the ability of a state to vindicate its own policy determinations within
its own borders. The thrust of the proposed bill would be to use the federal criminal and
civil law to trump the policy determinations of those states that have opted not to
implement a parental involvement requirement. In this respect, H.R. 3682 is unlike
federal statutes that supplement already existirg state criminal prohibitions in areas of
particular federal interest by making it a crime to engage in interstate transport or
commerce for the purpose of carrying out proscribed conduct in a neighboring state. In
such circumstances, the federal criminal law dees not undermine the policy judgments of
the state in which the ultimate conduct occurs. In contrast, the proposed bill would
make unlawful travel for the purpose of engaging in conduct that is lawful in ¢ in
which it occurs. ' :

Second, by extending the reach of one state’s policy choice into neighboring states,
H.R. 3682 may have an impact well beyond wliat that state originally intended in
.enacting its parental consent or notice law. It may well be that when a state decides that
no abortions should occur in its boundaries without parental notification or conseant, it
nonetheless defers to the sovereignty of sister itates as to conduct occurring in those
neighboring states, and recognizes that citizens of the various states — including its own
citizens ~ should be entitled to take advantage: of the diversity of norms of conduct
throughout the nation. The home state, in otter words, may have no desire for its
internal policy choice to serve as the trigger fcr a federal criminal penalty against out-of-
state conduct. If so, then under H.R. 3682, that state’s decision as to conduct within its
territorial borders would, in effect, be given extraterritorial reach that the state itself did
not intend it to have. *

IV. PRACTICAL ENFOFlCEMENT PROBLEMS

Enforcement of proposed § 2401(a) would present a myriad of serious
enforcement problems. Compared with violations of other federal criminal statutes,
violations of proposed § 2401(a) would be notably difficult to investigate and to

prosecute, and would involve significant, and Jargely unnecessary, outlays of federal
resources.

First, for reasons discussed in section LI-C, supra, we strongly recommend that
proposed § 2401(2) be amended to expressly require proof that a defendant "willfully
violated” the federal statute. In addition, it is not clear what constitutes "transport” under
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the statute. Often a transport requirement can be satisfied by a showing.that' the
defendant caused the act to happen — for example, by providing bus fare — as opposed
to actually having accompanied the minor.

Second, investigations and prosecutions under proposed § 2401(a) will impose a
particular burden on federal authorities. Interju risdictional crimes are inherently more
difficult to investigate and generally require the deployment of specially constituted task
forces. FLR. 3682 would pose special problems because it would criminalize travel for
the purpose of facilitating behavior that is lawful in the state where it is undertaken. As
a consequence, it would be difficult for local law enforcement to work in tandem with
federal authorities because there is no local crime over which they would have
jurisdiction. .

The detection and investigation of violations of H.R. 3682 would fall entirely to
the FBI — in stark contrast to the investigation of analogous federal crimes, in which
local law enforcement begins investigating a crime and calls in the FBI if it looks as if
there is a federal element. Here, the ultimate conduct will not be a crime in the state in
which it occurs, and will not have occurred in the home state with the parental consent
or notice laws. (By contrast, under a statute such as the Violence Against Women Act,
an assault would be subject to investigation and prosecution by state authorities.) This
will place a great burden on the FBI. Relianc:: on complaints from private citizens poses
its own prospect of taxing law enforcement resources: Given the bill’s subject matter,
there is the distinct possibility that the FBI wonld be required to evaluate unusually high
numbers of complaints. '

Third, the principal targets of proposed § 2401(a) are likely to be adult and
teenage relatives and friends of young women seeking abortions. Such defendants would
be highly sympathetic, and thus relatively difficult to investigate and to convict. Their
prosecutions would also raise legitimate questions of fair use of federal power and give
rise to charges of federal overreaching. Relatcdly, a relatively high percentage of the
putative defendants under this statute may be minors, which raises special concerns in
the federal system. '

Fourth, the proof of the critical elements in these cases generally will have to
come through either the defendant or the minor, both of whom would be extraordinarily
problematic witnesses. To prove that the defendant had the requisité intent, the
government in the run of cases would have to rely on either the minor or the defendant
(who would of course have a constitutional right not to testify). Given that the minor
will, in many if not most cases, have relied on the aid of the defendant, who may be her
boyfriend, aunt, grandmother, sister, best frierd, etc., she is likely to be a hostile and
uncooperative witness. (Moreover, the traum: of being forced to participate in an
investigation and trial will add to any trauma she already may have suffered.) This is in
contrast to most other crimes, in which there is a victim who can provide testimony for
the prosecution. '

- 10| -
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Fifth, state privacy laws concerning medical records and the existence of certain
‘ state privileges will slow the investigation of these crimes. Enforcing subpoenas against
the backdrop of such state laws can take tremendous time and effort and provoke
tension between the state and federal systems. It also would run the risk, as would many
of the investigative and prosecutorial steps that statute would require, of making the
federal government appear overzealous and he a.vyhanded.9

Sixth, the investigative and prosecutorial challenges, and the substantial outlay of
federal resources, that § 2401(a) would entail zre unnecessary to address important
policy concerns animating the bill. The states laave a number of effective legal tools —
including laws against battery, kidnapping, and false imprisonment, and custody laws — 10
prevent and punish the abduction or mistreatmient of minors.”” The existence of such
state tools makes it more difficult to justify the significant outlay of federal resources that
H.R. 3682 would require. Moreover, relying on state-law tools would ensure that federal
law would not inadvertently encourage young vwomen to seek unsafe means -- for
example, hitchhiking or traveling alone — of availing themselves of lawful out-of-state
procedures. Such results are particularly likely in this context because the federal law
would not make the minors’ conduct unlawful and would only limit the persons who may
assist them in engaging in travel for the purpasie of obtaining lawful medical procedures.

* | ]

Thank you for the opportunity to comnient on this important matter. If we may
. be of additional assistance, please do not hesiate to contact us. The Office of
Management and Budget has advised that there is no objection from the standpoint of

the Administration’s program to the presentat ion of this report.
/ )
Yy <)/
' L. Anthony Suti

Acting Assist

Attorney General ..

9 A similar problem arises in the context of a civil action under the statute. ' Such an action would
likely involve discovery requests for medical informaticn. Those requests would be likely to conflict with
state privacy and privilege laws concerning doctor- st or counselor-client communications and medical
records. The consequence will be either an unwelcom struggle between state and federal interests or an
effective preemption of state. privacy law (with the striin on federalism interests that entails).

1 s, for cxample, in the much-cited case in whiich the mother of a 13-year-old girl alloged that her
daughter had been raped by an 18-year-old and taken by the boy’s mother to another state for an abortion,
the 18-year-old pleaded guilty to two counts of statutcry rape, and his mother was convicted of violating
Pennsylvania’s interference-with-the-custody-of-childre1 statute. The case against the mother was
remanded for a new trial, however, due to an error in jury instruction.

®
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May 27, 1998
MEMORANDUM FOR WILLIAM P, MARSHALL
ASSOCIATE COUNSEL TO THE PRESIDENT

From: Dawn E. Johnsen l)
Acting Assistant Atidfney General

Re:  §.1645, Child Custody Protection Act of 1998

You have asked for our advice with respect to proposed Senate bill S. 1645, the Child
Custody Protection Act of 1998. That proposal v-ould, inter alia, establish a new criminal law
prohibiting the knowing transportation of a minoi’ across a state line, with the intent that such
individual obtain an abortion, where the minor hzs not “met” the “requirements” of her home
state’s law requiring parental involvement in her- abortion decision.

This proposal constitutes a novel form of federal legislation in that it purports to restrict
travel for lawful purposes in a context that implicates a constitutionally protected right. It
therefore raises difficult constitutional issues for which there is little direct precedent.
Nevertheless, some conclusions are possible.

Under the legal framework that governs the constitutionality of parental
notification/consent laws, S. 1645 would appear to be unconstitutional as applied to minors
where the law of their domicile state does not itself establish a constitutionally sufficient
mechanism for satisfying the domicile state’s notice or consent requirements, or for bypassing
the notification or consent requirement, when an :ibortion is to be performed out of state. The
provision also would seem to operate unconstitutionally to the extent that it would require a
minor to satisfy the parental consent or notification laws of both the domicile state and the state
in which the minor seeks the abortion. And S. 1645 would appear to be facially invalid if,

.nationwide, it would operate in "a large fraction of the cases in which [S. 1645] is relevant,”
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 895 (1992), to
preclude minors from obtaining adult assistance i1 traveling interstate for abortions because of
the absence of available consent and bypass mechanisms or because of a requirement that the
minor satisfy two sets of state law notification/consent provisions. Cf, id. at 895 (holding
provision to be an invalid undue burden because "in a large fraction of the cases in which [the
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provision] is relevant, it will operate as a substantial obstacle to a woman's choice to undergo
an abortion."). We have not, however, undertak:n the difficult task of examining the laws of

‘ all fifty states as would be necessary to determine whether the proposal would be facially
invalid.

Application of S. 1645 would also raise novel and difficult questions respecting the right
to travel interstate, particularly insofar as it woulc! apply to travel for conduct that has not been
made unlawful by any state law. In part because it would seem that the governmental interest
in imposing restrictions on interstate travel by miaors typically would be greater than it would
be in restricting interstate travel by adults, it is unclear whether heightened scrutiny would apply
in’ this context, and, if so, whether the governmerit's interest in support of S. 1645 nonetheless
would be sufficient to survive such scrutiny.

Finally, it is unclear whether a court would construe S. 1645 to require proof that the
person transporting a minor across state lines kiiew that the home state’s parental notice or
consent law had not been satisfied. If S. 1645 vrere construed not to require the defendant’s
knowledge that the home state’s parental notice or consent law had not been satisfied, the statute
would reflect a significant departure from past practice and would appear to raise constitutional
concems under the principles set forth in Casey and Hodgson v, Minnesota, 497 U.S. 417
(1990), because of the chilling effect that it may have on the willingness of adults to provide
assistance to minors who have in fact satisfied applicable notification or consent requirements.

I
‘ The Supreme Court has held that pregnan!: minors have a constitutional right to choose
whether to terminate a pregnancy. Planned Pareathood of Central Missouri v. Danforth, 428

'U.S. 52, 74 (1976). The Court further has held, however, that a State may require parental
notice or consent under certain circumstances at a prerequisite to a minor’s abortion. See
Hodgson, 497 U.S. at 436-37 & n.22 (1990) (collecting cases). Although a State has “somewhat

broader authority to regulate the activities of child:en than of adults,” Danforth, 428 U.S. at 74,

[tlhe abortion decision differs in important ways from other decisions that may
be made during minority. The need to praserve the constitutional right and the
unique nature of the abortion decision, esp:cially when made by a minor, require
a State to act with particular sensitivity when it legislates to foster parental
involvement in this matter.

Bellotti v. Baird, 443 U.S. 622, 642 (1979) (Powell, J., for a plurality of the Court) ("Bellotti
II"). Accordingly, restrictions on the availability of such abortions -- such as parental notice or
consent requirements -- are impermissible if they "impose undue burdens upon a minor capable
of giving an informed consent" to the procedure. Bellotti v. Baird, 428 U.S. 132, 147 (1976)
("Bellotti I"). A burden is "undue," and hence impermissible, if it "will operate as a substantial



YY1l T (TLIJO0 clcod JUJ70e Ur Liiune LCLUhoeu &da JOV LSS U 44

obstacle to a woman’s choice to undergo an aboriion.” Casey, 505 U.S. at 895.!

‘ States may require parental involvement in a minor's decision whether to obtain an
abortion, but only where the State does so in order to advance the State’s interest in ensuring
that the minor’s decision is, in fact, informed: tc assure, that is, “that the minor’s decision to
terminate her pregnancy is knowing, intelligent, ind deliberate.” Hodgson, 497 U.S. at 450.
Accord Casey, 505 U.S. at 877 (“[T]he means chosen by the State to further the interest in
potential life must be calculated to inform the woman’s free choice, not hinder it.”). The Court
has reasoned that parental notice and consent requirements can be constitutional because of the
“quite reasonable assumption that minors will benefit from consultation with their parents.”
Casey, 505 U.S. at 895. Any rule requiring parental involvement must, however, rest "entirely
on the best interests of the child." Hodgson, 497 1J.S. at 454 (citing Bellotti IT, 443 U.S. at 651
(plurality opinion)).

. At a minimum, a State that requires par:ntal notification or consent must provide a
"bypass” mechanism that allows the minor to bypass the notice or consent requirement if she
establishes either (i) that she is sufficiently mature and well-informed to make the abortion
decision independently or (ii) that an abortion without parental notice or consent would be in her
best interests. The bypass procedure also must be expeditious and must ensure the minor’s
anonymity. See Lambert v. Wicklund, 117 S. Ct 1169, 1171-72 (1997) (per curiam) (explaining
that, under Bellotti IT, 443 U.S. at 643-644 (plurility opinion), a parental-consent statute must
include such a by-pass mechanism to be constitutional); Qhio v, Akron Center for Reproductive
Health, 497 U.S. 502, 511-13 (1990) (adopting Bellotti II's by-pass requirements); see also
Planned Parenthood, Sioux Falls Clinic v, Miller, 63 F.3d 1452, 1458-60 (8th Cir. 1995), cert.

' denied, Janklow v. Planned Parenthood, Sioux Falls Clinic, 517 U.S. 1174 (1996) (holding that
a parental-notification statute must include a certaia by-pass mechanism to be constitutional); see
also Causeway Medical Suite v, Teyoub, 109 F.3d 1096 (5th Cir.) (holding a parental notification
statute unconstitutional because the by-pass mechanism failed to comply with the Bellotti 1T
requirements), cert. denied, 118 S.Ct. 357 (1997).2

II.

S. 1645 would establish a new criminal prohibition to be codified as 18 U.S.C. §
2401(a). Proposed § 2401(a) would read as follcws:

Except as provided in subsection (b), whoever knowingly transports an individual

' All citations to Casey herein are to the controlling, joint opinion of Justices O’Connor, Keanedy and Souter.

* The Supreme Court has not had occasion to decide vhether a bypass procedure is mandatory if the statute
requires notification of one parent (rather than notification >f both parents or parental consent). Lambert, 117 S.
Ct. at 1171. The Supreme Cowurt has held, however, that i1 by-pass mechanism ia constitutionally required if the
stafute requires notification of both parents. See Hodgsop, 497 U.S. at 451.

o
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' who has not attained the age of 18 years across a State line, with the intent such

- individual obtain an abortion, if in fact the requirements of a law, requiring

‘ parental involvement in a minor’s abortion decision, in the State where the

individual resides, are not met before the individual obtains the abortion, shall be
fined under this title or imprisoned not mcre than one year, or both.?

Subsection (d)(1), in turn, would define the operative phrase "a law requiring parental
involvement in a minor’s abortion decision” as:

a law--
(A) requiring, before an abortion is performed on a minor, either-- -

(i) the notification to, or consent of, a parent or guardian of that minor; or
(i) proceedings in a State court; ard

(B) that does not provide as an altemative to the requirements described in subparagraph
(A) notification to or consent of any pei'son or entity who is not described in that

subparagraph.*

S. 1645 would not create a uniform nationwide consent or notice regime, nor prohibit
altogether the interstate transport of minors for the purpose of obtaining abortions without
parental notice or consent (or "bypass” of such notification or consent). Compare 18 U.S.C.
§ 2421 (1994) (uniformly prohibiting interstate transportation of persons with the intent that such
persons engage in unlawful sexual activity). Instead, the restriction on interstate transport would
be triggered only where the law in the state where: the minor resides (the domicile state) would
impose some sort of parental notice or consent p:erequisite before that minor could obtain an
abortion in her home state.

S. 1645 would, inter alia, cover the following situation: Assume that the law of one state
-- State A — requires parental consent (with a ccnstitutionally required provision for bypass)
prior to a minor’s abortion performed in State A (regardless of whether the minor lives in the
state); but there is nothing in State A’s law that attempts either to restrict its resident minors
from obtaining extraterritorial abortions in State B, or to punish persons (e.g., transporters,
doctors) who assist the minor in obtaining such out-of-state abortions. Under S. 1645, it would

3 The referenced excoption in proposed § 2401(b) would provide that *[t]he prohibition of subsection (a) does
not apply if the abortion was necessary to save the life of ths minor because her life was endangered by a phymca.l
disorder, physical injury, or physical illness, including a lifs endangering physical condition caused by or arising
from the pregnancy itsclf.® In addition, subsection (c) wouild provide that *[alny parent or guardian who suffers
legal harm from a violation of subsection (a) may obtain appropriate relief in a civil action.”

“ Subsection (d)(2) would define "minor” as "an indivijual who is not older than the maximum age requiring
puunu\l notification or consent, or proceedings in a State court, uader the law mqumng parental involvement in
a minor’s abortion decision. "

o B
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be a federal crime to transport a minor outside Sta:e A for an abortion in State B if the statutory
prerequisites for a hypothetical in-state abortion fo:- that minor had not previously been satisfied.

‘ As such, S. 1645 would -- unlike the law of State A itself — restrict the ability of resident
minors of State A to obtain abortions in State B.*

1.

A. Patental Notice/Consent. S. 1645 would appear to be unconstitutional as applied to
minors where the law of their domicile state does :10t itself establish a constitutionally sufficient

mechanism for satisfying the domicile state’s notice or consent requirements, or for bypassing
the notification or consent requirement, when an :ibortion is to be performed out of state. For
example, in some states the state-law duty to notify a parent is imposed, not on the minor
herself, but on the in-state abortion provider. {iee, e.g., Lambert, 117 S. Ct. at 1170 n.1
(quoting requirement of Montana law that physician give notice to parents). In such a state,
there would appear to be no one with the legal authority or obligation to satisfy the state’s
“notice” requirement in the case of a minor who sought an abortion ont of state. Under these
circumstances, it would be impossible for the "requirements” of state law to be "met," in which
case S. 1645 effectively would prohibit persons from transporting minors out-of-state for
abortions, because the statutory prerequisites for transport in accord with federal law could not
be satisfied. Alternatively, the domicile state’s Liw might not provide any means, in the case
of an abortion to be performed out of state, of providing a constitutionally mandated bypass
procedure. State A’s bypass mechanism, for example, might expressly (or in legal operation)
require state judges to provide bypasses under cor stitutionally required circumstances, but only
o with respect to in-state abortions. In such cases, state judges might simply lack legal jurisdiction
‘ under state law to provide a legal "bypass” for an abortion to be performed out of state.

Nothing in S. 1645 itself would provide the constitutionally necessary procedures in cases

$ There is some ambiguity as to exactly how the notice :ind conseat prerequisites of S. 1645 would be intended
to work. By its terms, S. 1645 would impose a limitation on the person transporting a minor across states lines
only if, "in fact,” the requirements of the domicile State's parental notice or conseat “arc not met before the
individual obtains the abortion.” Read literally, then, S. 1645 could be triggered only if there were some
“requirements” in the law of the domicile State that must be "met" before a resideat of that State obtains an out-of-
state abortion — i.e., where the domicile State’s notice or ccnsent law applies to extraterritorial abortions obtained
by the State’s own residents. If the scope of S. 1645 were 10 narrow, however, it would have little, if any, effect,
because few, if any, states impose such extraterritorial restrictions on their resident minors’ out-of-state abortions.
See_penerally Seth F. Kreimer, "But Whoever Treasures Friedom . . . *; The Right to Travel and Extraterritorjal
Abortions, 91 Mich. L. Rev. 907, 910-11 & pn.16-18 (19¢3). Moreover, there is a significant question whether
and o what extent the Constitution would even permit stat:s to impose their abortion laws extraterritorially with
respect to their citizens® out-of-gtate abortions. See Bigelow v. Virginia, 421 U.S. 809, 822-24 (1975); Seth F.
Kreimer, The Law of Choice and Choice of Law: Abortion, the Right to Travel,'and Extraterritorial Regulation
in Americsn Federalism, 67 N.Y.U. L. Rev. 451 (1992). Accordingly, we are assuming that S. 1645 would be
construed so that the prohibition in § 2401(a) would apply vrith respect to abortions outside the domicile state even
whero the Jaw of that state does not jtself impose consent or notice requirements on its residents’ extraterritorial
abortions. As indicated in the text, we will assume that tkc statute is intended to apply to out-of-state abortions
whegever the domicile state’s prerequisites to an in-state akortion have not been met.

[ =
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such as these. S. 1645 does not, for instance, piovide any constitutionally acceptable bypass

mechanism for non-domicile-state abortions. To bte sure, a state could, in response to S. 1645,
‘ provide for constitutionally sufficient notice and bypass mechanisms even for abortions that
would not be performed in state. Absent such supplementary action, however, minors whose
home states’ procedures would be applicable to out-of-state abortions would, in effect, be unable
to invoke the assistance of others in travel to another state for an abortion. For many minors,
abortion outside of the domicile state might be significantly safer, less expensive, or otherwise
more convenient. Yet S. 1645 could have the effect of deterring or preventing such minors --
particularly those who cannot drive -- from obtaining ‘'safe and convenient out-of-state abortions
even when their parents would have consented to :their being assisted in interstate travel for the
purpose of obtaining such abortions (or they woild have been able to obtain a bypass had a
bypass mechanism been available.)

In light of these problems, where the relev.nt state requirements could not be met for an
out-of-state abortion, it would appear that S. 1645 could not be justified, as have constitutionally.
permissible parental consent or notification laws, as a legitimate means of supporting “the
authority of a parent who is presumed to act in the minor’s best interest . . . and thereby assures
that the minor’s decision to terminate her pregnzncy is knowing, intelligent, and deliberate.”
Hodgson, 497 U.S. at 450. Indeed, the Hodgson Court held that a two-parent notification
requirement without a bypass mechanism would fail to serve "any state interest with respect to
functioning families” that would not have been served by a one-parent with bypass requirement.
Id. at 450.° The Court explained that the state’s interest in ensuring that the minor’s decision
. would be knowing, intelligent, and deliberate "wauld be fully served by a requirement that the

minor notify one parent who can then seck the counsel of his or her mate or any other party,

. when such advice and support is deemed necessary to help the child make a difficult decision.”
Id. It would appear to follow that S. 1645 would not appear to serve "any [governmental]
interest with respect to functioning families” within the meaning of Hodgson insofar as it would
preclude minors from traveling with the assistance of an adult for the purpose of obtaining an
abortion to which their parents would have consented but for the absence of a legal mechanism
that would have permitted them to manifest such consent. A similar concern would arise in
cases in which a minor would have been able to have satisfied a bypass mechanism but for the
fact that no such mechanism was available under state or federal l]aw. And S. 1645 would
appear to be facially invalid as well if, nationwidz, it would operate in “a large fraction of the
cases in which [S. 1645] is relevant,” Casey, SOS U.S. at 895, to preclude minors from
obtaining adult assistance in traveling interstate fo:r abortions because of the absence of available
consent and bypass mechanisms. Cf, id. (holding provision to be an invalid undue burden
because "in a large fraction of the cases in whict. [the provision] is relevant, it will operate as

¢ The Court did not address whether & one-parent notification provision without a by-pass mechanism would
itsexlt_‘be consdtutionally permissible. In addition, a differcat majority of the Court held that a two-pareat notification
requircment that did include a by-pass mechanism was conititutionally valid.

® T
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a substantial obstacle to a woman's choice to unde:rgo an abortion.").’

: ‘ The provision also would seem to operate uiconstitutionally where both State A and State

B -- the domicile state and the state in which th: minor seeks the abortion -- have parental

consent or notification laws. By law of State B, the minor already will be required to satisfy

certain parental notice/consent prerequisites in order to obtain an abortion there. If S. 1645

were construed to require satisfaction of State A’s requirements, as well, it would impose two

separate pareatal notification procedures, or bypass procedures, for any minor who would need

or want assistance in crossing state lines. In most cases, such duplication would serve little or

. no legitimate governmental interest, just as the re;umament of the second parent s notification
without an opportunity for bypass failed to do so .in Hodgso

The combined effect of these two distinct ways in which S. 1645 might operate
unconstitutionally would be to increase the risk ¢f its facial invalidation. This risk could be
alleviated (1) by providing for (a) a constitutionally sufficient, federal consent/notice and bypass
mechanism or (b) an exemption for travel from states that do not have a constitutionally
sufficient consent/notice bypass mechanism for out-of-state abortions and (2) by making clear
that the prohibition effected by S. 1645 would not apply so long as a minor had complied with
at least one constitutionally sufficient consent/notic2 bypass mechanism, whether that mechanism
had been established by state or federal law.

B. Right to Travel Interstate. Applicaion of S. 1645 also would raise questions

. respecting the right to travel interstate, particulirly insofar as it would apply to travel for

conduct that has not been made unlawful by any state law. The Supreme Court repeatedly has

. recognized the existence of a constitutional right to travel. See, e.g., Bray v. Alexandria

Women’s Health Clinic, 506 U.S. 263, 277 & n.7 (1993); Dunn v, Blumstein, 405 U.S. 330,

338-39 (1972); Shapiro v. Thompson, 394 U.S. 618, 629-31 (1969); United States v. Guest, 383

U.S. 745, 757-58 (1966). In Bray, the Court explained that the "federal guarantee of interstate

travel . . . protects interstate travelers against two sets of burdens: ‘the erection of actual

barriers to interstate movement’ and ‘being treate] differently’ from intrastate travelers." 506

U.S. at 276-77. And in Shapiro, the Court heli that state action that imposes a significant

deterrent to the exercise of the right to travel interstate is unconstitutional "unless shown to be
necessary to promote a compelling governmental interest." 394 U.S. at 634.

This right to interstate travel is based, at least in part, on "constitutional concepts of
personal liberty,” Shapiro, 394 U.S. at 629, and is a "basic right under the Constitution," Guest,
383 U.S. at 758. See also Dunn, 405 U.S. at 338 (right to travel is a “fundamental personal
right"). Accordingly, the Supreme Court has suggested that the right imposes some constraint
on the federal government, as well as on the states. See Bray, 506 U.S. at 277 n.7. See also
Shapiro, 394 U.S. at 641 (applying heightened ecual protection scrutiny to an act of Congress

7 See also Fargo Women's Health Org. v, Schafer, 5)7 U.S. 1013, 1014 (1993) (O'Connor, J., joined by
Souter, J., concurring); Janklow v, Planned Parcathood, Sioux Falls Clinic, 517 U.S. 1174, 1175-76 (1996)
(Opinion of Stevens, J., respecting the denial of cert.).

® o
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at 669-71 (Harlan, J., dissenting) (concluding that the Due Process Clause of the Fifth
Amendment limits Congress’s power to impinge on certain forms of interstate travel).®

that discriminated between long-term and short-term residents of the District of Columbia); id.

If the right to travel constrains the federal g overnment, Congress nonetheless as a general
matter plainly has the authority pursuant to its commerce power to regulate the interstate
movement of people and goods. Congress clearly (does not impermissibly infringe upon the right
to travel when it bars a person from traveling interstate for the purpose of committing a crime
— even if state law alone defines that crime. See, e.g., 18 U.S.C. § 1952 (1994) (making it an
offense to travel in interstate commerce with the "intent to distribute the proceeds of any
‘unlawful activity; or commit any crime of violence to further any unlawful activity; or otherwise
promote, manage, establish, carry on, or facilitat:: the promotion, management, establishment,
or carrying on, of any unlawful activity").® It is unclear whether and to what extent Congress
is similarly free to burden interstate travel for lawiul purposes. Indeed, in upholding 18 U.S.C.
§ 1952 against a right to travel challenge, a federal district court emphasized that the statute
"interferes only with travel . in aid of ynlawful activities and not at all with travel and speech
for legitimate purposes. " SQ um@ States v. Carallo, 281 F. Supp. 24, 28 (S.D.N.Y. 1968)
(emphasis in Corallo).

In a different context from the one presented here, a federal court of appeals has
interpreted the Mann Act, which forbids the inter:tate transportation of persons for the purpose
of prostitution or any sexual activity "for which any person can be charged with a criminal
offense,” see 18 U.S.C. § 2421 (1994), as not being "keyed to the legality or illegality of
prostitution under the law of the state where the tansportation ends.” United States v, Pelton,

. 578 F.2d 701, 712 (8th Cir.), cert. denied, 439 U.S. 964 (1978). Pelton did not, however,

* Justice Harlan relied upon Court decisions, e.g., Ken' v. Dulles, 357 U.S. 116, 125-26 (1958), holding that
the Due Process Clause constrains Congress’s ability to imyede international travel, as support for his conclusion
that the same clause impose some constraints upon Congreis’s power to burden interstate travel. The Court has
on occasion indicated that another source of the right to travel is the Privileges and Immunities Clause found in
Atticle IV, § 2. See Shapiro, 394 U.S. at 630 n.8, and cases cited therein; Zobel v. Williams, 457 U.S. 55, 71-81
(1982) (O’Connor, J., concurring in the judgmeant); see a'so Doe v. Bolton, 410 U.S. 179, 200 (1973) (using
Privileges and Immunities doctrine to resolve "right to tiavel” claim alleging impermissible discrimination in
abortion services between in-state and out-of-state residents). That clause, which provides that “[tThe Citizens of
each State shall be entitled to all Privileges and Immunitie; of Citizens in the several States,” was designed “to
insure to a citizen of State A who ventures into State B the same privileges which the citizens of State B enjoy.”
Toomer v. Witsell, 33¢ U.S. 385, 395 (1948). It is unclear whether, or to what exteat, that Clause imposes
limitations on Congress. Compare White v. Massachusetts C'ounci] of Construction Employers, Inc., 460 U.S. 204,
215 n.1 (1983) (Blackmun, J., concurring) (in dicta, expressing doubt that congressional authorization could render
constitutional a state’s privileges and immunities violation) with Shapiro, 394 U_S. at 666 (Harlan, J., disseating)
("it appears scttled” that the Privileges and Immunities Claise does not "limit[] federal power").

* For this reason, the Webb-Kenyon Act, 27 U.S.C. § 122 (1994), which prohibits the shipment or
transportation of liquor interstate for the purposc of sclling, possessing, receiving or using it in any manner that
would be unlawful would appear to raise no concerns regarding the right to interstate travel.

°
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, confront a right to travel claim.' In Cleveland v, United States, 329 U.S. 14, 19 (1946), the
Supreme Court used broad language in upholding the constitutionality of the Mann Act against

‘ a federalism-based challenge, explaining that "[t]h¢: power of Congress over the instrumentalities
of interstate commerce is plenary; it may be used to defeat what are deemed to be immoral
practices") (emphasis added). However, Clevel:ind, like Pelton, did not confront a right to
travel claim; in addition, it considered interstate travel for conduct that was itself unlawful.
Finally, the broad dicta in Cleveland is consistent ith the holding in Hoke v. United States, 227
U.S. 308 (1913), which rejected a right to travel challenge to a prosecution under the "white
slave act," in which the federal government brougt:t criminal charges against a woman for aiding
and assisting in an effort to induce women to travel in interstate commerce for the purpose of
prostitution. Id, at 317. Although Hoke employed broad language regarding Congress’s
commerce power to regulate interstate commerce, se¢ id, at 321 (explaining that Congress could
regulate interstate travel for "baneful" activity), i did not address whether interstate travel for
a concededly lawful purpose would be constitutioral. There is no suggestion in the opinion that .
the defendants claimed that prostitution was Jegal in the state to which they were travelling.

The application of these principles to S. 1645 would raise novel and difficult

constitutional questions concerning the right to travel as a limitation on congressional power.

In particular, it is unclear how the right-to-travel Joctrine would be applied to a case involving

a congressionally imposed restriction on the assistance that a minor can receive to travel

interstate for important, lawful purposes. We are unaware of any relevant precedent discussing

the rights of minors to travel interstate. At a minimum, it would seem that the governmental

interest in imposing such restrictions on interstate travel typically would be greater than it would

‘ be in restricting interstate travel by adults." It therefore is unclear whether heightened scrutiny

would apply in this context, and, if so, whether the government’s interest in support of S. 1645
nonetheless would be sufficient to survive such scrutiny.

C. Mens Rea. It is unclear whether a court would construe S. 1645 to require proof that

- the person transporting a minor across state lines knew that the home state’s parental notice or
consent lJaw had not been satisfied. S. 164S proviies that the criminal prohibition applies if “in
fact” the minor did not meet the requirements of her home state’s parental notice or consent law
(emphasis added). A court might interpret the phrase "in fact" as an indication of congressional

" In Pelton, the woman was transported voluntarily to Nevada for prostitution, and the transporter was
convicted despite the fact that the prostitution was legal in Nc:vada. One defendant did raise a constitutional defense
to this application of the Mann Act; but instead of arguing that there was an imposition on his own or the woman's

. right to interstate travel, the transporter argued that the Ac: "unconstitutionally violates and derogates ‘the rights
of females to seck legal employment as guaranteed by the coastitution of this country.*” Id. at 710. The court held
that the transporter lacked standing to challenge the statute o this basis, jd,, and added in dicta that *[i]t is difficult
to conceive of prostitution as being constitutionally guarantied and protected.” Id.

~ " Cf. Yernonia School Dist, 47 v. Acton, 515 U.S. 646, 654 (1995) ("Traditionally at common law, and still
today, vaemancipated minors lack some of the most fundam ental rights of self-determination — including even the
right of liberty in its narrow sense, j.e., the right to come tnd go at will.").

o
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intent to relieve the government of the burden of proving the defendant’s knowledge that the
minor had not satisfied her home state’s parental notice or consent law.

If S. 1645 were construed not to require th: defendant’s knowledge that the home state’s
parental notice or consent law had not been satisfied, the statute would reflect a significant
departure from past practice. Inclusion in a ciiminal statute of a "conventional mens rea
element" requiring that a defendant "know the facts that make his conduct illegal” is "’the rule
of, rather than the exception to, the principles ¢f Anglo-American criminal jurisprudence.’”
Staples v, United States, S11 U.S. 600, 605 (1994) (quoting United States v, United States
Gypsum_Co., 438 U.S. 422, 436 (1978)). Because offenses requiring no mens rea have a
"generally disfavored status,” Liparota v, Unitec| States, 471 U.S. 419, 426 (1985) (internal
quotation marks omitted), courts constming a criminal statute will not assume that Congress
intended to dispense with a mens rea requirement absent “some indication of congressional
intent, express or implied," Staples, 511 U.S. at 606. Sec also United States v. X-Ci
Video, Inc., 513 U.S. 64, 72 (1994) ("[TJhe prisumption in favor of a scienter requirement
should apply to each of the statutory elements which criminalize otherwise innocent conduct.”).

Moreover, the Supreme Court has recognized that Congress has dispensed with the
. conventional mens rea requirement in connection with a limited class of "public welfare” or
"regulatory" offenses. In such instances, "Congress has rendered criminal a type of conduct that
a reasonable person should know is subject to stringent public regulation and may seriously
threaten the community’s health or safety.” Lipanjta, 471 U.S. at 433; accord Staples, 511 U.S.
at 607; Morissette v. United States, 342 U.S. 245, 255-56 (1952); sce United States v, Freed,
401 U.S. 601 (1971) (statute criminalizing receip: of unregistered firearm did not require proof
that recipient of unregistered hand grenades knew that they were unregistered); United States v.
Dotterweich, 320 U.S. 277, 281 (1943) (statute criminalizing shipment of adulterated or
misbranded drugs did not require knowledge that items were misbranded or adulterated)
(dictum); United States v, Balint, 258 U.S. 250, :251-53 (1922); United States v, Behrman, 258
“U.S. 280 (1922). S. 1645 would not, however, create a public welfare or regulatory offense.
Rather, the conduct prohibited is akin to that reachied by common law offenses against the “state,
person, the property, or public morals" -- offenscs as to which, as a matter of policy, mens rea
is ordinarily required. X-Citement Video, 513 U.S. at 71-72 (internal quotation marks omitted);
. Morissette, 342 U.S. at 255-56. '

In addition, if S. 1645 were construed not to require proof that a defendant knew that the
minor had not met her home state’s parental notice or consent law, then a reasonable belief that
a minor had satisfied her home state’s notice or consent Jaw would not be a defense to criminal
liability under S. 1645. Such a construction could make adults reluctant to assist a minor in
interstate transport even when the domicile state’s notice or consent law has been met, if the
adult cannot easily confirm that this is so. To the: extent that S. 1645 operated to prevent adults
from assisting minors who have met their home ;tates’ notice or consent laws, it would appear
to raise constitutional concerns under the princigles set forth in Hodgson and Casey.

-10 -
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EXECUTIVE OFFICE CF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C., 20503

G acfl

September 9, 1998
(Senate)

STATEMENT OF ADMINISTRATION PoLICY

(TRIS STATEMENT HAS BEEN COORDINATED 3Y OMB WITH THE CONCERNED AGENCIES.)

S. 1645 - Child Cusiody Protection Act
(Sen. Abraham (R) M and 24 cosponsors)

The Admunistration strongly opposes enactment of S. 1645 in its cwrrent form. If the bill
presented to the President fails to address the concerns that are described below, the President’s
senjor advisers will recommend that he veto it.

As stated 1m recent letters from White House Chief of Staff Erskine Bowles to the House and
Senate Committees on the Judiciary, the Administration would support properly crafted
legislation that would make it illegal to transpor: minors across State lines for the purpose of
avoiding parental involvement requirements. Unfortunately, S. 1645, as reported by the Senate
Committee on the Judiciary, fails to address a number of the critical concerns raised by the
Admoinistration. Specifically, the bill must be araended to:

- Exclude close family members from criminal and civil liability. Under the legislation,

' grandwothers, aunts, and minor and adult siblings could face criminal prosecution for
coming to the aid of a relative in distress.

— Ensure that persons who only provide information, counseling, referral, or medical
services to the minor cannot be subject t» Hability.

-~ Address constitutional infirmities that the Department of Justice has identified in
particular provisions of the legislation. ‘These concerns were transmitted to Congress on
June 24, 1998.

The Administration is concemed that S. 1645 raises important federalism issues, including the
rights of States to regulate matters within their own boundaries. The Administration believes,
however, that legislation that addresses the concerns noted above, and that is carefully targeted at
punishing non-relatives who transport minors across State lines for the purpose of avondmg
parental involvement requirements, would mitijrate the federalism concerns.

Pay-As-You-Go Scoring
S. 1645 could affect both direct spending and receipts; therefore, it is subject to the pay-as-you-

go requirernent of the Omnibus Budget Reconciliation Act of 1990. OMB’s preliminary scoring
estimate of this bill is that it would have a net effect of less than $500,000.
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Record Type: Record

To: Jennifer L. Klein/OPD/EOP, Neera Tanden/WHO/E:OP, Elena Kagan/OPD/EOP

cc:
Subject: CCPA

There will be a Senate vote tomorrow on the motion to proceed on cloture on the Child Custody

Protection Act. The D's are expected to support the motion. Once it passes, the D's will try to

offer a number of very hard-hitting amendments (ie. miminum wage), hopefully forcing the R's to
drop consideration of the bill.

That is the strategy for now....
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Record Type: Record

To: Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/ECP, Maureen T. Shea/WHO/EQOP

cc:
Subject: Grandmothers

According to todays NYTimes: "About 4 million ¢children ... live in households headed by a _

grandparent, a 41 percent increase since 1992 ...Research by AARP attributes this rise mainly to
high rates of substance abuse by parents: child abuse neglect, or abandonment...."

I think | remember that we were trying to get mcre information about custodial grandparents to
explain problems with the Child Custoday/Locking U/p Granny bill.




* JUb-uo—1J5oc 123 UMb/7LkDZ7LWF

b 535 blao P.02715

U.8. Deptl“h‘llentof]m Mo ban - o ld cuAifti\Aj
Office of Legislative Affairs

Oifice of the Ansintant Attorncy Gensrl Weshingiom, DC. 20530

The Honotable Orrin G. Hatch
Chairman

Commirtee vn the Judiciary
United States Senate

- Washington, DC 20510

Dear Mr. Chairman:

As was stated in the June 17, 1998, letter from White House Chief of Staff
Erskine Bowles to Chairman Hyde of the House Judiciary Committee, the
Administration would support properly crafted legislation that would make it illegal to
transport minors across state lines for the purpose of avoiding laws respecting parental

involvement in a minor's decision to obtain an abortion. The Administration appreciates
the concerns of the sponsors of S. 1645, the Cliild Custody Protection Act of 1998, about
fostering parental and family involvement in a minor’s decision 10 obrain an abortivn aud
their concerns about preventing overbearing and sometimes predatory adults from

improperly influencing minors to choose an abortion.

This letter provides the views of the D:partment of Justice concerning the
amendment in the nature of a substitute to S. 1645, which we understund uuay be
proposed by Senator Abraham. Although, in our view, the bill's civil and criminal
provisions, as drafied, are overbroad and rais: serious constitutional, legal, and law
cnforccment concerns, we believe that legislation could be crafted that would

appropriately target non-relatives who transport minors across state lives for the purpose
of avoiding parental involvement requirements.

L OPERATION OF S. 1645

S. 1645 would establish & new criminal prohibition w be codified as 18 U.S.C,
§ 2401(a). Proposed § 2401(a)(1) would rea] as follows:

" Except as provided in subsection (b), whoever kmowingly transports an
individual who has not attained the agie of 18 years across a State line, with
the {ntent that such individual abtain ian abortion, wd thereby in fact

abridges the right of a parent under 2. law, requiring parental involvement

LIS NITA v vt nevT rUTtn arac PTEe 7NY YVI O0C!TT ATU oR/CN’IN
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in 2 minor’s abortion decision, of the Siate where the individual resides,
shall Pe fined under this title or impriscned not more than one year, or
both.

The restriction on interstate transport viould be triggered if the law in the state
where the minor resides would impose some sort of parental notice or consent .
prerequisite before that minor could obtain ar. abortion in the state of her residence.”
Under proposed § 2401(a)(2), an "abridgement of the right of a parent” under such a law
would occur if an abortion were performed or: a minor in a state other than the state
where she resides, "without the parental consent or notificatian, or the judicial
authorization, that would have been required sy that law had the abortion been
petlunwed in (he State where the fminor] resides.” As we construe the provision, it

! Proposed § 2401(b) would contain two exception. Under § 2401(b)(1), the prohibition of
subsection (2) wonld not apply "if the abortion was necessary to save the life of the minor becausc her life
was endangered by a physical disorder, physical imjury, i>r physical illness, including a kife cn i
physical condition caused by or arising from the preguency itself” Under § 2401(b)(2). "Ta]n individual
transported in violation of this saction, and any parent of that individual, may not be proseeuted or sued

fior a violatlon of this section, a eouspiracy to violate this section, or an offense under scetion 2 or 3 [of
Title 18] based on a violation of this saction.”

Subsection (e)(1) would define the operative phrasc "a law requiring parental involvement in a
minor’s abortion decigion” as:
a law--
(A) requiring, before an abortion is performed on 2 minar, aither-
() the notification to, ar consent of, n parent of that minor; or
(@) proceadings In a State conrt; and

(B) that dnex nar provide at an slternative to (he requirements deseribed in subparagraph

(A) notification to or consent of any petson o1 entity who is not described in that
snhparagraph.

Subsection (e)(2) would dofine “parent’ u hm cono “who is designated by thc kaw reguiring
parental involvement in the minor's abortion decision us a person to whom notification, orr;rqom whom
¢oasent, 1 required,” snd who also is “(A) a parcat or rpuardian; (D) & logal custodiun; or (C) a person

uta!x:ing in loco parentis who has care and contro! of ths minor, and with whom the migor regularly
resides.” _

Subcection (c)(3) would dcfine a “miuus” ws "wi1 individual who is nor okler than the maximum age

requiring parental notifieation or consent, or proceedings in a State court, under the law requirin 8
involvemcnt in a minor's abortioa devhiuvw® - - pacental

.2 In scction 1M, below, we discuss the constitutiona! requiremeats for such a smte aotice or consent
regime.
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appears that it would be a federal crime to trensport a minor across state lines for an
out-of-state abortion if the statutory prerequisites that would have been applicable if the
abortion had been perfarmed in the minor's hame state had not previonsly been
satisfied. Proposed § 2401(a) in this way would restrict the ability of minors to obtain
out-of-state abortions, even where their home states would not seek to impose such
restrictions on out-of-state abortions>

Violation of & 2401(a) would be punishable by fine and by up to one year in
prison, making it a Class A misdemeanor. Seq 18 U.S,C. § 3559(a)(6) (1994). In
nddition, S. 164S would creatc a civil causc of action: Proposed 18 U.S.C. § 2401(d)
would pravide that "[a]ny parent who suffers l:gal harm from a violation of subsection
(a) may obtain appropriate relief in a civil action.” Under proposed § 2401(c), it would
be an affirmative defense to prosecution or to a civil action

that the defendant reasonably believed, based on information the defendant
obtained directly from a parent of the individual or other compelling facts,
that before the individual obtained the abortion, the parental consent or
notification, or judicial authorization toak place that would have been
required by the law requiring parental involvement in a minor’s abortion
decision, had the abortion been perforraed in the State where the
individual resides. :

II. CONCERNS REGARDING THE SCOPE. OF CIVIL AND CRIMINAL LIABILITY

As was stated in White House Chicf of Staff Erskine Bowles's letter, the proposed
legislation must be awecuded (v exclude close ‘amily members from civil and criminal
liability, While S. 1645 does exempt parents f:om liability, the defendant in many
potential prosecutions under proposed § 2401(a), or in a civil action under § 2401(d),
could well he another member of the minor’s own family, The same considerations that
Suppart exempting parents from liability also support a somewhat broader exemption
that would encompass uther famfly members. Imposing criminal and civil sanctions on
family members, requiring famril{ members to testify against each other, and raising the
prospect of lawsuits by one family member aguinst another could undercut, rather than
encourage, family cohesfon, Moreover, family members are not likely to fit the paradigm
scenario of adults acting with disregard of the minor’s best interests. In addition, the
prospect of criminal or civil action agaiust family members would discourage a minar

] 3 Thae u a signilicant question whether and to what extent the Constitution would even permit states
Lo impose their abortion laws extraterritorizlly with resjict to their citizens' out-of-state abortions. Se¢
Bigdow v, Virginia, 421 U.S. 809, 822.24 (1975); Seth I/, Kreimer, The Law i i
‘ - " v, .

L The Law of Choice and Choiee of Law:
£ Right 1o T L Regilation in American Fedoralism,
4%#11&_&__:% n_in Am 67 N.Y.U. L. Rev.

“ 3.
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. from seeking the advice and counsel of those closest to her. We therefore recommend
that 8. 1645 incorporate an exception for family members who transport the minor.

Chief of Staff Bowles's letter also stated that the proposed legislation must be
amended to ensure that persons who provide information, counseling, ur referral or
medical services 10 the minor are not subject %o liability. Expesing such persons to the
threat of criminal or civil sanctions would not further the interest of promoting family
communication and would not deter those who inappropriately transpart minors across
state lines to obtain abortions. The threat of accessory liability against such persons,
moreover, would likely impair the ability of plysicians, clergy, counsclors, and theis stalls
to care for and counsel both minors and adults. The bill also could pravide an
uninended basis for vexatlous litigation again;t individuals and organizations, and could

allow private citizens suing under the extraorclinarily open-ended civil liahility pravision of
the statute to inappropriately invade the privacy of patients,

To address the risk of civil or criminal liability for persons who provide
inforwation, counseling, or referral or medica| services, we would propose adding a
provision with language along the following lines:

This saction shall not give rise to liability of any person or entity based

upon provision of information, advertisin‘g, counseling, provision of medical
services, or referral for medical services.

III. CONSTITUTIONAL AND OTHER LEGAL CONCERNS

A Constitutional Principles Guverning; Parental Notification and Consent Laws

‘Ihe Supreme Court has held that pregnant minors have a constitutional fight to
choose whether to terminate a pregnancy. Fliaaned Parenthood v, Danforth, 428 U.S. 52,
74 (1976). The Court further has held, however, that a state may require parental notice
or consent under cortain circumstances as @ prerequisite to a minor‘s abortion, See

Hodgson, 497 U.S, at 436-37 & n.22 (collecting cases). Nevertheless, although a state has

"somewhat broader authority to tegulate the zctivitles of children than of adults,”
Danforth. 428 U.S. at 74,

[t]he abortion decision differs in inipuriant ways from other decisions that
may be made during minority, The ne:d to preserve the constitutional
right and the unique nature of the 8bo:tion decision, especlally when made

B Given ﬂi 2401(d)’s uf;;en-endudn& and broad polential tor unintended abuse, we recommend
climinating the provision from the bill or, in the alternitive, limiting the provision to sui against persons
who have becu cunvicled under the ariminal Hability ps ovision 0?282401(5. s ‘pe

®
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by & minor, require a State to act with pirticular sensitivity when it
legislates to foster parental involvement in this matter.

Bellotti v, Baird, 443 U.S. 622, 642 (1979) (plurality opinion) ("Bellotti IJ"). Accordingly,
restrictions on the svailability of such abortions — such 2s parental notice or consent
requirements — are impermissible if they “dof] 1ot reasonably further any legitimate state
interest” Hodgson v, Minnesota , 497 U.S. 417, 450 (1990); see also Bellowd v. Baird,
428 U.S. 132, 147 (1976) ("Ballotti I").

In accord with these principles, states may require parental involvement in a
minor's decision whether to obtain an abortion, but only in & manner that serves to
ansure (hat the minor's decsion is, in fact, infurmed; o wsure, that is, "that the minor’s
decision to terminate her pregnancy 18 knowing, intelligent, and deliberate.”

497 U.S. at 450; ageord Plagned Parenthood v, Casey, S05 U.S. 833, 877 (1992) (opinion
of O'Connor, Kennedy, and Somter, I1.) ("TT]h= means chosen hy the State to further the
interest in potential life must be calmlated to inform the woman's free choice, not hinder
it™),> The Court has reasoned that parental notice and consent requirements can be
constitutional because of the “quite reasonable assumption that minors will benefit from
consultation with their parents.” Casey, 505 U S. at 895,

A state that requires parental notification or consent may do so ina constitutional
manncr if it provides a "bypass” mechaniam that allows the minor to bypass the notice or
consent requirement if she establishes either (7) that she is sufficiently mature and well-
informed to make the abortion decision indep=ndently or (ii) that an abortion without
parental notice or consent would be in her be:it interests. "The bypass procedure also
must be expeditious and must ensure the minor's amﬂym'ﬂty.6 '

$ Al citations to Cascy hctcip are to the joint ophidon of Justiees O'Connor, Kennedy, and Souter.

6 The Court has keld that such a bypass mechanista ls required with respect to parental conscat _
ctatutes. Ses Bellonii 1N, 443 US. a 643.44 (plneality oininn); id wr 655-6 (Stevens, 1., concurriag in the
judgment); nd, 520 US. 292, 117 §. Qt. 1169, 1171.72 (1997) (per curiam); se0 8l30

i v, Akvon Crr et h, 497 US. S02, 511-13 (1900). The Court also has held that

Qhin g, Akron Civ, for Regrnductve, Heglth
“such a bypass mechunism is required with respect to a two-parcat aotification statute. Seo Hodgson, 497

TS at 450-55; id at 461 (O'Connor, 1, concurring in the judgment); id, at 481 (Kennedy, 1., concurring
in the judgment in part and disscnting in part), The Supreme Court has not decided whether a bypass
procedure is mandatory if the statute requires notification of only one parent (rather than notificotion of

both parents or parental comsent). Se¢ Jambert, 117 !, Cx. at 1171; Crr, fao \
497 US. at 510, However, the oaly appellate courts to have docided the issuc have hcld that such bypass
mechanigms arc vecessary in one-parent notification states. Sge d, Sio inic v

Millgr, 63 F3d 1452, 1488 60 (&th Cir. 1905), cort, degicd, 517 US. 1174 (1996); Caeseway Mod, Suite v.
Igvoub, 109 F.3d 1096 (Sth Cir.), cort, denied, 118 8. (. 357 (1997). Bubcf, Planned Parenthood v,
Camblos, 116 Fad 797, 715-16 (Luttlg, Circuit Judge, grunting motion for stay of distrlet court judguicit
pending appeal) (questioning whether five Justices on current Supreme Court would conclude thar bypass

pro?udum arc constitutionally nccessary in a ooc-partut uotification selting), mutdon (v vucip JMay
denied, 125 F.3d 884 (4th Cir. 1997). '
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For some minors, ont-of-state abortions might be significantly safer or otherwise
medically indicated. For others, the closest faclities will be out of state. Yet it appears
thet proposed § 2401(a) would requirc ~ ln uriler for the criminal prohibition not to
apply — that a minor satisfy the requirements that her home state law would have
imposed had she obtained an abortion in her home state, even though the requirements
of her home state’s law would not apply to an nut-of-state abortion. As a result of this
unique feature, proposed § 2401(a) would appear to be unconstitutional in two respects,

First, proposed § 2401(a) would appear to be unconstitutional as applied to a
minor seeking an out-of-state abortion, where :he law of the state in which the minor
resides lacks a constitutionally sufficient mechanism for satisfying that state’s notice or
consent requirements when an abortion is to be performed out of state. In such cases,
the provigion would have the effect of deterring or preventing minors (patticularly those
who canmnot drive) from obtaining out-of-state abortions even when they would have been
¢ble to satisfy a constimtionally valid state parsntal involvement law, For example, the
law of the minor’s home state might not provile any means of obtaining a judicially
authorized bypass in the case of an abortion to be performed out of state: The law of

. the state of residence might authorize state judges to provide a bypass from the state

notice or consent requirements that otherwise apply, but not authoriz¢ such judges to
entertain a sequest for a bypass for an out-of-itate abortion as to which state law
requirements would be {napplicable. In such cases, state judges might simply lack

authoritg under state law to provide a legal bypass for an abortion to be performed out
of state. '

7 Montana's parental involvement law illustrates tle concomn. In Montana, & *plysivisn,” defincd as "
person licensed to practice medicine under [Montara L}, Mont. Code Ann, § 50-20-203 (1997), may not
perform an abortion without notifying one of the minors parcais (unless & sefurring physician certifies
that he has previously provided notice), id, § 50-20-204 The legal prercquisite for initistion of a youth-
conrt bypacs procedure is a *potition” by the minor *for a waiver of thy autico requirement.® Jg, § 50-20-
212(2)(s). Montana law doss not purport to imposs a potice requirement in connection with a minor's
out-of-state abortion; there would appoar to be no basis fur ¥ Muntuna Rate fudge to entertain a request
for a "waiver” of a "requircment” that does not apply. iln the eass of an out-of-gtate ebartion, then, it is
not clear that state law provides a means of ubiainiog 14 judiclally aurhorized bypass,

Proposcd § 2401(a) also would give rise (0 corsinmdonal concems where the specified procedure
for munifesting parcntal nofice or consent, as oppased to the judicial bypass, would not be effcctive for
out of-statc abortions, If, for cammplo, thc parental corsent portion of the home state's law is directed at
State-licensed physicians, it would appear to be satisfied only whea the patiant provides proaof of conscat to
onc of those physiciaus, Sue, ©g, S.C. Code Ann, 48 4+41-10, 4441-31 (Law. Co-0p 1985 and Supp. 1997)
(defining “physician” as "a person licensed to practice snedicine in this State” and providing that the
attending or refcaring “physiclan” may perform an aboition on an unemancipated minor only after
"secur[ing] the informed written consent, signed and witncssed,” of a parent, legal guardian, grandparent,
or a pecson who has been standing in loco parentit for at least 60 days). Thus, to the extent that proposed
§ 2401(a) is intended to require fiteral complianas with the home state’s law, it would not be ar all clear

-6 -
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., Where tlic requirements of the state of residence could nat be :.net'for an out-of-

state abortion, it would appear that proposed § 12401(a) — unlike constitutionally

permissible parental consent or notification laws — could not be justified as a leg:timate
means of supporting “the authority of a parent ¥ tho is presumed to act in the minor's
best interest . . . and thereby assures that the minor’s decision to terminate her
pregnancy is knowing, intelligent, and deliberate * Hadgsop, 497 US. at 450. Asin
Hodgson, the restriction would not appear to "r:asonably furtber any legitimate
[government] interest.” 14,

In Hodgson, the Court held that a two-parent notification requirement without 4
bypass mechanism would fail to sesve “any state interest with respect to functioning
families” that would ot have been served by a requirement of one-parent notification
with a bypass option. Id. at 450. The Court ea plained that the state's interest in
ensuring that the minor's decision would be knowing, intelligent, and deliberate “would
be fully served by a requirement that the minor- notify one parent who can then seck the
counsel of his or her mate or any other party, when such advice and support is deemed
pecessary to help the child make a difficult dec ision” Id. Similarly, it would appear that
proposed § 2401(a) would be unconstitutional in states where there is no constitutionally
adequate provision for securing consent or notice, and bypass, for out-of-state abortions.
With respect to minors residing in such states {'or whom an aborton out of stale might be
safer, less expensive, or otherwise more accessible than an in-state abortion, praposed §
2401(a) would not "reasonably further any legitimate [government] interest,” id, (emphasis
added), at least insofur as the absence of available notice (or consent) and bypass

. mechanisms for out-of-state abortions under either federal or state law would preclude
such minors from obtaining adult assistance in traveling interstate for abustiops. In
circumstances where no mechanism existed thit would enable & minor seeking an out-of-
state abortion to demonstrate that she had complied with the parental involvement
requirements of her home state, propased § 2401(a) could inhibit interstate teavel for
abortions even though such travel would have resulted from @ knowing, intelligent, and
deliberate choice of the minor.

Second, the provision would appear to operate unconstitutionally in many of tbe
cases where both the minor's statc of residence and the state in which the minor seeks 1o
have the abortion performed have parental consent or potification laws, By the law of
the state in which the abortion will be perforined, the minor alreudy will be required to
satisfy certain parental involvement prerequisites. If proposed § 2401(a) were construed
t0 require satisfaction of the parental involvement requirements of the minor's state or
residence as well, then in many cases the federal statute would, in effect, require a minor
who would need or want assistance In crossing state lines to satisfy parallel parental
consent or notification laws in both the state of residence aud the statc in which she
seeks the abortion. Such duplication would seem to serve little or po legitimate

how 2 minor sceking an out-af=stare abortion could sitisfy the consent portion of such a law in a manner
(hat wuuld permit a "transportcr” of the minor to avoid criminal liability nnder proposed § 2401(a).
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governmental interest, just as the requirement cf the gecund parent’s notification without
an opportunity for bypass failed to do so in Hojgson.

The constitutional infirmities identified above could appropriately be alleviated (1)
by creating an exemption for travel from states that have not established a ‘
constitutionally sufficient consent/nuticeand bypass mechanism for out-of-statc abortions,
and (2) by making clear that the prohibition efiected by § 2401(a) would not apply in
cases where the state in which the abortion s performed requires parental notice or
consent.

C. Mens

Proposed § 2401(a) should be revised t require that an individual must bave
~wilifully violated” the federal statute o be subject to ligbility, In other words, individuals
should be subject to criminal sanction only if they know that they are acting unlawfully.
As currently drafted, proposed § 2401(a) would target one who knowingly transports a
minor across state lines to obtain an abortion, if “in fact’ an abortion is performed on the
minor in a state other than the minor's étate of residence, “without the paremal consent
or notification, or the judicial authorization. that would have been required” by the law of
the minor's state of residence had the abortion been performed in that state. Proposed
§ 2401(c) would creato an affirmative defense for a defendant who "reasonably believed,
based on information the defendant obtained directly from a parent of the individual or
other compelling facts” that the requirements of the state of residence had been met.

We agree that it is sensible and equitable not to impose criminal liability on
persons who reasonably believe the law has been followed. In this regard, it ig important
1o recognize that S, 1645 as written still could reach persons who had no reason to
recognize that their conduct might have violated any state or federal law. Ax a peneral
matter, citizens who engage in conduct that is legal in the state where they undertake it
but not in their home state would not think that they are thereby violating the law of
thelr home state or federal criminal law, As written, the affirmative defense would still
permit the imposition of lability on those who are unaware that a federal statute has, in
effect, given state law an exwraterritorial reach, and who therefore reasonably belicve tliey

8 In light of both of the types of conatitutionsl infirmities discussed obove, the statutc might be facially
invalid (Lc., inoperative natianwide) If, in “a large fraciion of the casss in which [proposed § 2401(a)] is
relevant,” Cascy, 505 US. at §95, the eriminal prohibition clicetivly would preclude minors from
obtaining adult assistance in traveling Intcrstatc for abortions. Cf id. (holding provision to be ‘invalid” as
an ‘undue Luwdr® becanse “in a large fraction of the 1ascs in which [the provision] is rclovant, it will
operate as a substantial obstacle to a woman's choice [0 underge an abortion”); sez.also Fargo Women's
Heslih Org. v. Schafer, 507 U.S, 1013, 1014 (1993) (Q'Cuuum, J., concucrlng in denial of stay); Janklow x
Planned Parenthood, Sioux Falls Clinie, 517 US. 1174, 1175-76 (1996) (opinion of Stevens, J., respecting
the denial of cent). The Gusey standard fur fuciul invilidily was develuped In twe context of statc-law

abortion restrictions. It is uncertain how that standari would be applied or modified in Eght of a facial
challenpe to a congressional enactment guch as S. 1645.
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are acting lau}[uuy. In order to fulfill the apparsnt policy goals behind the affirmative
defense, Congress should specify a willfulness standard in §. 1645,

Congress has used a willfulness standard in criminal statutes in a range of
contexts. See, e.g., Bryan v. United States, No. 96-8422, slip op. at 10, (U.S. June 15,
1998) (sale of fircarms without & license); Ratz'af v, United States, 510 U.S. 135 (1994)
(currency transactions in violation of reporting requirements); Cheek v, United Statcs,
498 U.S. 192, 193-94 (1991) (felony and misdesneanor tax statutes). Congress has opied
for willfulness where there is a high likelihood >f defendants reasonably believing that
they are acting lawfully, See Bryan, slip op. at 10. Many of the people a minor will
likely turn to for help — people such as her grandmother, her aunt, her sibling (who n.}so
may be a minor), her religious counselor, her tsenaged best friend - will be people with
little or no experience with abortion or kuowiedge of the relevant law, let alone its ﬁnelr
points. They might well engage in conduct they reasonably believe to he lawful - seeking
to aid a minor who is a granddaughter, a niece, a parishioner, or a friend by driving ber
across state lines to a place where she can legilly have an sbortion. In such
circumstances, they would completely unwittingly violate a federal criminal law and
expose themselves to criminal and civil sanction.

In addition, Congress has employed a villfulness standard where the criminal
statute incorporates complex elemants. Criminal liability under § 2401(a) wonld tm in
large part on whether the state of residence’s statutory requirements concerning parental
eonsent or notification uod judiciul bypuss when & minor seeks an abortion had been
satisfied. The federal provision would give these state statutes an extraterritorial effect
that even an individual aware of all requirements of his own state’s abortion laws would
not be able to discern from those Iaws. Tn addition, it might well require considerable
legal sophistication to determine the meaning of the home state’s statutes in this new
federal context. Finally, as noted below, it is :novel to tic federal criminal liability to
conduct that is lawful in the state in which it occurs,

Ta avaid these prohlems, the proposec! &tatute should be revised to require a
“willful” violation to create Hability. Thus revised, those who are acting to help the minor
and are unaware of the statutory regime will not be subject to prosecution.

D. Federalism Concerns

S. 1645 raises novel and important federalism issues. First, S, 1645 would broadly
undermine the ability of a state to vindicate its own policy determinations within its own
borders, The thrust of the proposed bill would be to use the federal criminal and civil
law to trump the policy determinations of thuse states that have opted not to implement
a parental involvement requirement. In this respect, S. 1643 is unlike federal statutes
that supplement already existing state criminal prohibitions in areas of particular federal
intcrest by making it a crime to cngage in intcrstate transport or commerce for the
purpose of carrying out proscribed conduct in a neighboring state. In such circumstances,

-!)‘
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‘ the federal criminal law does not undermine the policy judgments of the state in which

TTAM

the ultimate conduet occurs. In contrast, the proposed bill would make unlawiul travel
for the purpose of engaging in conduct that is lewful in the state in which. it oceurs.

Second, by extending the rench of one state’s policy choice into neighboring states,

©S. 1645 may have an impact well beyond what that state originally intended in enacting

its parental consent or notice law. It may well he that when a state decides that no
abortions should occur in its boundaries withou! parental notification or consent, it
nonetheless defers to the sovereignty of sister siates as to conduct ocourring in those
neighboring states, and recognizes that citizens of the various states - including its own
citizens -- should be entitled to take advantage of the diversity of norms of conduct
throughout the nation. The home state, in other words, may have no desire for its
internal policy choice to serve as the trigger for a federal criminal penalty against out-of-
state conduct, If 5o, then under S. 1645, that siate’s decision as to conduct within its

~ territorial borders would, in effect, be given extraterritorial reach that the state itself did

not intend it to have.

IV. PRACTICAL ENFORICEMENT PROBLEMS

Proposed § 2401(a) would present a myriad of serious enforcement problems.
Compared with violations of other federal eriuiiual statutes, violatiuns of proposed §
2401(a) would be notably difficult to investigate and to prosecute, and would involve
significant, and largely unnecessary, outlays of fcderal resources.

First, for reasons discussed in section 11[-C, suprs, we strongly recommend that
proposed § 2401(n) be amended to expressly 1equire proof that a defeadau “willlully
violated" the federul statute, In addition, it is not clear what constitutes "transport” under
the statute. Often a transport requirement can be satisfied by a showing that the
defendant caused the act to happen - for example, by providing bus fare — as opposed
to actually having accompanied the minor.

Second, investigations and prosecutions under proposed § 2401(a) will impose a
particular burden on federal authorities. Interjurisdictional crimes are inherently more

~ difficult to investigate and generally require the deployment of specially constitited tagk

forces. S. 1645 would pose special problems hecause it would criminalize travel for the
purpose of facilitating behavior that is lawful in the state where it is undertaken, As a
consequence, it would be difficult for local lav enforcement to wotk in tandem with
federal authorities becanse there is no ocal c:ime aver which they would have

jurisdiction.

The detection and investigation of violations of S. 1645 would fall entirely to the
FBI — in stark contrast to the investigation of analogous federal crimes, in which local
law enforcement begins investigating a crime and calls in the FBI if it looks as if there is

<10)-
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a federal clement. Here, the ultimate conduct will not be a crime in the state in which it
occurs, and will not have vecurred in the home siate with the parental consent or notice
laws. (By contrast, under a statute such as the Violence Against Women Act, an assault
would be subject to investigation and prosecution by staie autharities.) This will place a
great burden on the FRIL Rellance on complain’s from private cid;ens poses its own
prospect of taxing law enforcement resources: CHven the bill's subject matter, there is
the distinct possibility that the FBI would be required to evalnate unmsnally high numbers
of complaints.

Third, the principal targets of proposed & 2401(a) are likely to be adult and
teenage relatives and friends of young women sceking abortions. Such defendants would
be higlily sympathetic, and thus relatively diffloult to investigate and to convict. Their
prosecutions would also raise legitimate questios of fair use of federal power and give
rise 1o charges of federal overreaching. Relatelly, a relutively high percentage of the
putative defendants under this statute may be niinors, which raises special concerns in
the federal system.

Fourth, the proof of the critical element; in these cases generally will bavs to
come through either the defendant or the minur, both of whom would be extraordinarily
problematic witnesses. To prove that the defendant had the requisite intent, the
government in the run of cases would have to rely on either the minor or the defendant
(who would of course have a constitutional right not to testify). Given that the minor
will, in many if not most cases, have relicd on the aid of the defendant, who may be her
boyfriend, aunt, grandmother, sister, best [rlend, ete., she is likely to be o hostile and
uncooperative witness. (Moreover, the trauma of being forced to participate in an
investigation and trial will add to any trauma she already may have suffered.) This is in
controst to most other crimes, in which there 1: a victim who ¢an provide testimony for
the prosecution.

Fifth, the affirmative defense contained in the proposal is somewhat unwieldy. In
typicel cases in which a criminal statute incorporates a defense, the prosecution conducts
its investigation with an eye toward ensuring that the defendant cannot raise the defense.
Here, that will be difficult because it is unclear what the statute contemplates as
“compelling facts.” The reasonuble belicf stan dard also is framed in a way that 15 atypical
of affirmative defenses in other criminal laws, which generally do not require that the
belief be premised on “compelling facts” or or. information from a specific source.

Sixth, state privacy laws concerning medical recards and the existence of certain
state privileges will slow Lhe investigation of theso crimes. Enforeing subpoenas against
the backdrop of such state laws can take tremendous time and effort and provoke
tension between the state and federal systems. 1t also would nin the rigk, as would wnany
of the investigative and prosecutorial steps that the statute would require, of making the

-11-
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. federal government appear overzealous and heivyhanded.”

Seventh, the investigative and prosecutotial challenges, and the substautial outlay
of federal resources, that § 2401(e) would entail are unnecessary to address iwportant
policy concerns animating the bill. The states have a number of effective legal tools --
including laws against battery, kidnapping, and :alse imprisonment, and custody laws - to
prevent sud punish the abduction or mistreatmoant of minors. © The existence of such
state tools makes it more difficult to justify the significant outlay of federal resources that
S, 1645 would require. Mareover, relying on state-law t10ols would ensuse that federal
law wonld not inadvertently encourage young women to seek unsafe means -- for
example, hitchhiking or traveling alone — of availing themselves of lawful out-of-state
procedures. Such rcsults are particularly likely in this context because: the federal law
would not make the minors' conduct unlawful and would only limit the persons who may
assist them in engaging in travel for the purpose of obtaining lawful medical procedures.

Please let us kuow if we may be of additional assistance in connection with‘this or
any other matter. The Office of Management and Budget has advised that there is no
objection from the standpoint of the Administation’s program to the presentation of this
report.

Sincerely,
‘ | L. Anthgny Sulin

Acting Assistant Attorney General

cc: The Honorable Patrick J. Leahy
Ranking Minority Member

% A similar problem arises in the context of a civil action under the statute. Such an action would
likely involve digcovery requests for medical informatioi. Those requests would be likely to conflict with
state privacy and privilege laws concerning doctor-patisat or counsclor-cliest communications and medical
rccords. The consequence will be either an unwalenme strugple between state and federal interests or an
effective preemption of statc privacy law (with the strain on fedcralism interests that entails).

10 Thus, for example, in the much=cited case in which the mother of a 13-year-old girl alleged that her
daughtcr had beea raped by an 18.year-old and taken tw the boy's mather 10 annther state for an abortion,

the 18-year-old pleaded gullty to two counts of statutory rape, and his mother was convicted of violating
Tennsylvania's intorforence-with the custody-of-children statute. The case against the mnther was
remanded for a new trial, howewer, due to an error in jury mstruction,

®
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To: See the distribution list at the bottom of this mei;sage

cc: Nelson Reyneri/WHO/EOP, Laura Emmett/WHO/L:OP
Subject: New child custody letter

OLA has indicated we need to get a letter to the Senate by tomorrow expressing our views on the
newest version of the Child Custody Protection Act. ( The latest version exempts parents but
otherwise does not meet our objections.)

Attached is a draft letter for your review.

I will be also asking DOJ to redraft their letter to reflect the changes in the legislation.

'

CCPALET5.W

' Message Sent To:

Maria Echaveste/WHO/EOP
Charles F. RufffWHO/EOP
Sylvia M. Mathews/OMB/EOP
Ann F. Lewis/WHO/EOP
Audrey T. Haynes/WHO/EOP
Elena Kagan/OPD/EOP
Cynthia Dailard/OPD/EOP
Lawrence J. Stein/WHO/EOP
Tracey E. Thornton/WHO/EOP
Peter G. Jacoby/WHO/EQOP
Katharine Button/WHO/EOP
Jill M. Blickstein/OMB/EOP
Janet R. Forsgren/OMB/EOP
Kate P. Donovan/OMB/EOP
Robin Leeds/WHO/EOP




The Administration has made clear that changes must be made in S. 1645 in order to
ensure that the legislation is appropriately tailored to achieve its stated goals. Unfortunately,
although S. 1645 has been revised to exclude parerts from potential liability, the bill has not
been amended to meet the other critical concerns raised by the Administration. Accordingly, the
Administration strongly opposes S. 1645 as drafted.

Specifically, S. 1645 must first be amendel to exclude close family members from
criminal and civil liability. Under the legislation, grandmothers, aunts, and minor and adult
siblings could face criminal prosecution for coming to the aid of a relative in distress. Imposing
criminal and civil sanctions on family members for helping their relatives, however, would not
promote healthy family communications. Subjeciing family members to criminal or civil
sanction, moreover, would further isolate the minor by discouraging her from seeking advice
and counsel from those closest to her. Finally, creating a civil action that permits family
members to sue each other when a minor within that family has an abortion would not foster
strong families.

Second, S. 1645 must be amended to ensure that persons who only provide information,
counseling, referral, or medical services to the minor cannot be subject to liability. Exposing
such persons to the threat of criminal or civil sanctions would not further the interests of
promoting family communication, would not deter those who would inappropriately transport
minors across state lines to obtain abortions, and would provide an unintended basis for
vexatious litigation against individuals and organizations.

Finally, S. 1645 must be amended to address constitutional infirmities that the
Department of Justice has identified in particular provisions of the legislation. The Department
will forward these and practical law enforcement concerns in a separate letter.

The Administration is concerned that S. 11545, as written, raises novel and important
federalism issues, including the rights of states to regulate matters within their own boundaries.
‘The Administration believes, however, that legislation that addresses the concerns noted above,
and that is carefully targeted at punishing non-relitives who transport minors across state lines
for the purposes of avoiding parental involvemen: requirements, would mitigate the federalism
concerns.

S/
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Record Type: Record

To: Kate P. Donovan/OMB/EOP
cc: Sylvia M. Mathews/OMB/EOP, Elena Kagan/OPD/EOP, William P. Marshall/WHO/EOP
bece:

Subject: Re: URGENT: Child Custody Protection Act SAP [:j

?Looks fine to me.
Kate P. Donovan

Kate P. Donovan
— 07/14/98 05:14:27 PM

R

Record Type: Record

To: See the distribution list at the bottom of this me.sage

cc: See the distribution list at the bottom of this message
Subject: URGENT: Child Custody Protection Act SAP

Below is the draft SAP on H.R. 3682 - Child Custody Protection Act. The bill is scheduled for
House floor action tomorrow (7/15); therefore, pleasie provide comments/clearance c.o0.b. today. _
Position: Senior Advisors veto recommendation. Thank you.

July 14, 1998
(House)

H.R. 3682 - Child Custody Protection Act
(Rep. Ros-Lehtinen (R) FL and 136 others)

The Administration strongly opposes enactment of H.R. 3682 in its current form. If a bill is
presented to the President that fails to address the concerns that are described below, the
President’s senior advisers would recommend that he veto it.

As stated in recent letters from White House Chicf-of-Staff Erskine Bowles to the House and
Senate Committees on the Judiciary, the Administration would support properly crafted
legislation that would make it illegal to transport minors across state lines for the purpose of
avoiding parental involvement requirements. Unfortunately, H.R. 3682, as reported by the
House Commiittee on the Judiciary, fails to address a number of the critical concerns raised by
the Administration. Specifically, the bill must be amended to:



-- Exclude close family members from criminal and civil liability. Under the legislation,
grandmothers, aunts, and minor and adult siblings could face criminal prosecution for
coming to the aid of a relative in distress.

-- Ensure that persons who only provide information, counseling, referral, or medical
services to the minor cannot be subject to iiability.

-- Address constitutional and other legal infirmities that the Department of Justice has
identified in particular provisions of the legislation. These concerns were transmitted
to the House Committee on the Judiciary c¢n June 24, 1998.

The Administration is concerned that H.R. 3682 raises important federalism issues, including
the rights of States to regulate matters within their own boundaries. The Administration
believes, however, that legislation that addresses the concerns noted above, and that is
carefully targeted at punishing non-relatives who transport minors across State lines for the
purpose of avoiding parental involvement requirements, would mitigate the federalism
concerns.

Pay-As-You-Go Scoring

H.R. 3682 could affect both direct spending and receipts; therefore, it is subject to the
pay-as-you-go requirement of the Omnibus Budget Reconciliation Act of 1990. OMB’s
preliminary scoring estimate of this bill is zero.

k ok ok ok ok k %k k ok Kk

(Do Not Distribute Outside Executive Office of the President)

This Statement of Administration Policy was dev:loped by the Legislative Reference Division
(Pellicci) in consultation with Associate Director Mendelson, HD (Clendenin/Miller), TCJS
(Haun), HR (Smalligan), and the White House Offices of Legislative Affairs (Jacoby), the
General Counsel (Marshall), and Intergovernmertal Affairs (Ibarra). The Department of
Justice (Greg Jones) concurs in the proposed position. The Departments of the Interior
(Schwartz) and Health and Human Services (Wallace) have no comments.

OMBY/LA Clearance;

The proposed position is consistent with that taken in letters from Chief-of-Staff Bowles to the
House and Senate Committees on the Judiciary on June 17th and July 18th, respectively. It is
also consistent with the views taken by the Justice Department in letters to the two committees
transmitted on June 24th and July 8th, respectively.

H.R. 3682 was ordered reported by the House Committee on the Judiciary by a vote of 17-10,
along party lines, on June 23, 1998.



Summary of H.R. 3682

As ordered reported, H.R. 3682 would make it illegal for anyone -- other than the girl’s parent
or guardian -- to knowingly transport a minor across a State line to obtain an abortion in cases
in which the minor has not satisfied her home Stzte’s laws regarding "parental involvement"
(i.e., laws requiring parental consent or notification). H.R. 3682 would subject individuals
violating the bill’s provisions to civil and criminz1 penalties, including the possibility of
imprisonment for up to one year. The bill would allow an out-of-State abortion without
parental notification if the abortion was necessary to save the minor’s life.

Currently, 22 States require parental consent for a minor to terminate her pregnancy while 17
States have opted for the lesser requirement of parental notification. Eleven States have no

parental involvement requirements.

Pay-As-You-Go Scoring

According to HD (Miller), H.R. 3682 could affe:t direct spending and receipts; therefore, the
bill is subject to the pay-as-you-go requirement ¢f the Omnibus Budget Reconciliation Act of
1990. Individuals prosecuted and convicted under H.R. 3682 could be subject to criminal
fines. Collections of such fines are governmental receipts, which are deposited in the Crime
Victims Fund and spent in the following year. ('MB estimates that the scoring estimate of this
bill is zero. CBO estimates that H.R. 3682 would not result in any significant cost.

LEGISLATIVE REFERENCE DIVISION DRAFT
07/14/98 - 4:30 p.m.

Message Sent To:
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The President
The White House
Washington, D.C. 20502

Dear Mr. President:

As Democratic Members of the House Judiciary Committee we are writing to urge you to
veto H.R. 3682, the so-called "Child Custody Protcction Act," if it reaches your desk.

This legislation will dramatically increase the dangers young women face in their
decisions to terminate unwanted pregnancies. Since H.R. 3682 contains no prohibition against
young women traveling across state lines to avoid a consent requirement, it will merely lead to
more women traveling alone to obtain abortions or seeking illegal "back alley" abortions locally.

' To the extent young women continue to seek the irvolvement of close family members when
they cannot confide in their parents - for example ‘¥here the parent has committed incest or there
is a history of child abuse - the legislation would rzsult in the criminalization of grandparents
and other relatives. Indeed at our hearings we learned of several tragic circumstances where
young women who would not confide in their parents or trust the confidentiality of the judicial
bypass process died as a result of illegal abortions. The number of these incidents can only be
expected to multiply under H.R. 3682.

We can also inform you that none of the principal objections set forth in letters from your
Chief of Staff and the Justice Department have been addressed during the Committee markup.
Despite your Administration’s objection to H.R. 3682's applying to close family members and
persons providing counseling, referral or medical services, the legislation was not altered to
respond to these concerns (other than to provide an exemption for parents). Indeed the
Republican majority rejected several Democratic amendments to exempt relatives such as
grandparents and siblings, and clinics from the scooe of the bill. As a result, the bill continues to
provide "an unintended basis for vexatious litigatic n against [these] individuals and
organizations" as Mr. Bowles complained of in his letter.

In addition, the Majority refused to make any changes to provide exemptions for travel
from states that have not established a constitutionally sufficient judicial bypass mechanism or to
make clear that the bill does not mandate minors complying with the consent requirements of
two separate states. As a result, H.R. 3682 would «ppear to be unconstitutional by the very terms
laid out the by Justice Department and relevant Supreme Court precedent. Finally, we would
note that the other serious problems laid out by the Justice Department, concerning the bill’s
overly broad strict liability requirements. federalisin concerns. and enforcement difficulties, were
are also not resolved in the Committee passed bill.



Letter to the President
June 26, 1998 <
Page - 2

H.R. 3682 does nothing to prevent teen pregnancies, but it does make abortion far more
dangerous. We appreciate the consistent and principled positions you have taken in the past on
matters involving a woman’s right to choose, and ‘we therefore strongly urge you to veto this bill
should it reach your desk.

Sincer:ly,

Conyers, Jr.

es E. Sthumer

%QQQQW"

Melvin L. Watt

%ﬁ%/

Sﬁella J ackson ee

M}/{W

nT. Me han Wlfﬁam D. Delahunt
Robert Wexler Steven R. Rothman

e The Honorable Erskine Bowles
Chief of Staff to the President

The Honorable Larry Stein
Assistant to the President for Legislative A ffairs
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Laura Emmett 07/16/98 11:32:32 AM

To: See the distribution list at the bottom of this message

cc: See the distribution list at the bottom of this me ssage
Subject: 5:00 Mtg. TODAY to discuss attached POTUS Choice letter

ABOR.J1  Attached please find the draft choice letter from the President. Please note that we did
not comment on the Istook and Porter Title X amendments to Labor, HHS, and Education
Appropriations because Bruce and Elena felt that it would undermine the purpose of the letter.

Please come to a brief meeting at 5:00 TOL'AY in the Roosevelt Room to discuss the letter
or feel free to call Jennifer Klein (6-2599) with any comments or questions in the interim.

Message Sent To:
Jennifer L. Klein/OPD/EOP

Cynthia Dailard/OPD/EOP
‘ ’ Sylvia M. Mathews/OMB/EOP

Maria Echaveste/WHO/EOP
Ann F. Lewis/WHO/EOP

Peter G. Jacoby/WHO/EOP
Martha Foley/WHO/EOP
Audrey T. Haynes/OVP @ OVP
Sean P. Maloney/WHO/EOP
Phillip Caplan/WHO/EOP
Tracey E. Thornton/WHO/EOP
William P. Marshall/WHO/EOP
Linda Ricci/OMB/EOP

Message Copied To:

Janet L. Graves/OMB/EOP
Marjorie Tarmey/WHO/EOP
Leslie Bernstein/WHO/EOP
Ruby Shamir/WHO/EOP

Tania |. Lopez/WHO/EOP
Jessica L. Gibson/WHO/EOP
Janelle E. Erickson/WHO/EQOP
Carolyn E. Cleveland/WHO/EOP




I am writing to express my concern over th:: Congress’s unprecedented effort in recent
weeks to restrict safe reproductive choices for wonien. It is regrettable that some Members of
Congress have chosen to pursue a series of initiatives designed to create a political issue at the
risk of increasing unintended pregnancies and abortions and of compromising women’s health
and safety.

I have long said that I believe abortion should be safe, legal, and rare. All of the
proposals being offered would restrict safe medical choices. Some would actually restrict access
to family planning information and services and could have the perverse effect of increasing the
number of unintended pregnancies and abortions. [ urge the Congress to put partisan politics
aside and instead put women’s health and safety first.

First, I oppose efforts to strike or scale bacl: Congresswoman Lowey’s proposal to require
health plans participating in the Federal Employee:: Health Benefits Program to cover all FDA
approved prescription contraceptives. The Lowey proposal would improve basic health care
coverage for many women and help reduce unwanted pregnancies and the need for abortion. The
current attempts to strike or scale back this amendraent would undermine these important goals.

Second, I strongly object to the amendment to impose restrictions on international family

. planning programs. By prohibiting foreign non-governmental organizations from receiving

United States funds if the organization uses any non-US government funds for abortion-related
services, the amendment jeopardizes funding to health care providers who are working to meet
the growing demand for family planning and other critical health services in developing
countries. The result of this amendment’s provisions could also be an increase in unintended
pregnancies, abortions, and maternal and infant de:«th.

Third, I find it deeply disturbing that Congtess would take the unprecedented step of
intervening in the Food and Drug Administration’s drug approval process by banning funding for
the approval or testing of drugs such as RU-486. For years, the FDA has used vigorous testing
and the highest scientific standards to protect public health. This amendment substitutes political
ideology for sound science. It would restrict scientific research that can protect women’s lives
and offer them safe medical choices.

Fourth, I am disappointed that the House cliose to reject the changes that I proposed to
the Child Custody Protection Act. As my Administration conveyed to Congress, I would support
properly crafted legislation that would make it illeg:al to transport minors across state lines for the
purpose of avoiding parental involvement requirements. I have repeatedly stated that I would
sign a bill if it were amended to exclude close family members from criminal and civil liability
and to ensure that individuals who provide only information, counseling, referral, or medical
services to the minor cannot be subject to liability. As amended in this way, the legislation
would prevent the circumvention of state parental involvement laws, while ensuring healthy
family communications. Unfortunately, the Congrzss has ignored these proposed changes, as
well as those designed to address constitutional infirmities in particular provisions identified by
the Department of Justice. In doing so, this Congr:ss has demonstrated that it is not truly
interested in passing legislation, but only in creating another partisan political issue.



Finally, Congress is again indicating that it will turn the difficult debate over so-called
partial birth abortions into an opportunity to score political points, rather than to pass legislation
restricting this procedure. I have long opposed lat: term abortions, and I believe that we
generally should prohibit the use of this procedure. I have insisted, however, on exempting those
few but tragic cases in which this procedure is necz2ssary to save a woman’s life or to protect her
against serious injury to her health. I again call upon Congress to add such a narrow, tightly
drawn exception to this bill, so that I can sign it and put an end to all other uses of this procedure.

[ urge Congress to move beyond ideology :ind political maneuvering, to abandon
extremism, and to protect women’s lives and health, while reducing the need for abortion.
Congress’s current course would remove appropriite reproductive choices for women, seriously
jeopardize their health, and very possibly increase the frequency of abortions. I will strongly
oppose these efforts. '
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fx Cynthia Dailard
™ 07/15/98 07:03:47 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP

cc: Jennifer L. Klein/OPD/EOP, Neera Tanden/WHO/L:OP
Subject: Child Custody Protection Act

Q&A0715.W  The CCPA passed in the House by a :sote of 276-150. | prepared a draft g&a, in
case we need it.
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‘ | July 13, 1998

(House)

H. = tocy Protection Act
(Rep. Ros-Lehtinen ®)Fl,and ___ others)

The Administration strongly opposes epactment of EL.R. 3682 in its current form. If abill is
presented to the President that fails to address the cancerns that are described below, the
President’s senior advisers would recommend that he veto HR. 3682,

As was stated in recent letters from White House Cliief-of-Staff Erskine Bowles to the House
and Senate Committees on the Judiciary, the Admiristration would support properly crafted
Jegislation that would make it illegal to transport pinors across state lines for the purpose of
avoiding parental involvement requirements. The lztters also provided the nocessary revisions to
the legislation to make it acceptable to the Administration. Unfortunately, LR 3682, as
reported by the House Committee on the Judiciary, £a3ls to address a pumber of the critical
copcems raised by the Administration. Specifically, the bill must be amended to:

' - Exclude close family members from criminal and civil Jiability. Under the
legislation, grandmothers, aunts, and minor and adult siblings could face criminal
prosecution for coming to the 2id oi’a relative in distress.

- Rpsure that persons who only provide information, counseling, referral, or
rnedical services to the minor cannot be subject to liability.

- Address constitutional infirmities that the Depastment of Justice has identified in
particular provisions of the legislalion. These concermns were transmitted to the
House Committee on the Judiciary on June 24, 1998.

The Administration is concerned that L R. 3682 1aises important federalism concerns, including
the rights of states to regulate matters within thei:: own boundaries. The Administration believes,
however, that legislation that addresses the concems noted above, and that is carefully targeted at
punishing pon-relatives who transport minors acioss state lines for the purpose of avoiding
parental involvement requircments, would mitigite the federalism concerns.

Pg!-As-Ygu-g‘g; Scoring

H.R. 3682 could affect both direct speﬁding and receipts; therefore, it is subject to the pay-as-
you-go requirement of the Ommibus Budget Reconciliation Act of 1990. OMB’s preliminary
‘ scoring estimate of this bill is zero. .
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Tracey E. Thornton
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Record Type: Record

To: See the distribution list at the bottom of this message

(o Jessica L. Gibson/WHOQ/EOP, Janelle E. Erickson/WHO/EOP
Subject: Abortion

| talked to Leahy's staff and we need to update the EBB letter on child custody to take the tone up
a notch since Abraham put out a substitute that does not address any of our concerns but picksup
changtsmade by House Republicans. The markug is in Senate Judiciary on Thursday and we
wonT have the votes to make any improvements. Bill and | talked about a new draft which he is
working on. We need it to committee by wed.

Message Sent To:

Lawrence J. Stein/WHO/EOP
Sylvia M. Mathews/OMB/EOP
Maria Echaveste/WHQO/EQOP
Elena Kagan/OPD/EOP

Peter G. Jacoby/WHO/EOP
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You have asked for a policy analysis of S. 1645,
particularly for a review of the impact of S. 1645 on federalism
values and on federal law enforcement resocurces. We previously
have provided some analysis on certain federalism and law
enforcement problems with S. 1645. This memorandum addresses
additional enforcement problems and significant policy issues
raised by S. 1645 relating to abortion services providers and the
scope of persons who may be subject to prosecution if this
legislation becomes law.

I. Practical Problems With Enforcement

Some of the practical problems that investigators and
prosecutors would face in trying to enforce S. 1645, should it
bzcome law, have already been idertified. We now have had
discusgions with a member of the Executive Office for United
States Attorneys, who identified & number of additional serious
concerns.

The crime created by S. 1645 appears to have five elements:
(1) knowingly transporting across a state line; (2) an individual
under the age of 18; (3) with the intent such individual obtain
an abortion; (4) where the indiviclual’s home state parental

involvement requirements have not_bgﬁn_men+_and_151_gh@
individual has an abortlon

. There are a number of signifiicant law enforcement problems
with this formulation, particular.ly as compared with other
federal criminal prohibitions.

First, as written the statute could be construed to impose
criminal liability even if the accused had no intention to
violate the state law. The statut: should incorporate a "willful"
redquirement, as do analogous criminal laws, to make clear that
the transporter has to know of th2 domicile gstate’s requirements

for a minor to have an abortion aad know that they are not met.

Second, it is not clear what congtitutes "transport" under
the statute. Often such a require patisfied b
showing that the defendant caused the act to happen. This
creates a number of problematic scenarios. What about providing
the fare for public transportation across a state line? How

would you ever prove this W1th willing participants and small
amount cash transfers?

Third, a high percentage of the putative defendants under
this statute will be minoxrs. Federal prosecution of juveniles
r&itseés a host of practical problems. Federal prosecutors rarely
tdke such cases. And the prosecution of minors as adults is
sharply limited by strict Department of Justice guidelines.

Fourth, and perhaps most worrisome, the proof of the
critical elements in thesgse cases generally will have to come
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through either the defendant or the minor, both of whom will be

extraordinarily problematic witnesses. Thus, to prove that the
defendant had the requisite intent, the government in most cases
would have to rely on information and testimony from eithex the
defendant (who would have a Fifth Amendment right not to
testify), the minor, or, in some cases, spectators, some of whom
may be anti-abortion activists staking out abortion services
providers. Given that the minor will, in most cases, have chosen
to have the abortion and enlisted the aid of the defendant, who
may be her boyfriend, aunt, grandmother, best £friend, etc., she
is likely to be a hostile and uncooperative witness. This is in
contrast to most other crimes, in which there is a victim who can
provide testimony for the prosecution. Thus, investigators and
prosecutors will be left to rely on the off-chance that the
défendant or minor talked at length to a cooperative third party
about their plans and their intent. Moreover, unlike in other
crimes, there is no likely presumption that could be adopted in
this context. For example, in a theft crime, the possession of
stolen property might give rise to a presumption regarding the
theft. Here, the mere fact of abortion (which is legal in the
state in which it took place) is not a reliable guide to the
intent of the defendant.

Fifth, the detection and investigation here will be left
entirely to the FBI -- 1in stark contrast to other federal
criminal cases, where local law enforcement begins investigating
a crime and calls in the FBI if it looks as if there is a federal
elemenit. Here, the act will not bz a. crime in the ‘state in which
it ©ccurs, and will not have occurred in the home state with the
parental consent or notice laws. This will place an enormous and
difficult burden on the FBI.

Sixth, another practical concern is timing. By the time a
case is investigated, indicted, and goes to trial, the minoxr will
be older (likely no longer a minor), and will look, act and be
quite mature. Getting a jury to convict the defendant under
those circumstances may be difficult, especially if the woman
testifies that she chose to have the abortion and is glad that
she did.

Seventh, laws shielding hospital records and various
communication privileges that may be applicable will further slow
down the investigation of these crimes. Enforcing subpoenas
against such state laws can take tremendous time and effort,
involving rulings by state courts and significant bureaucratic
snags. It also runs the risk, as do many of the investigative
and prosecutorial steps that the statute would require, of making
the federal government appear overzealous, highhanded, and mean-
spirited.

All of this effort will be expended to prosecute defendants
who may well be minors themselves, in all likelihood will have no
prior criminal record (after all, driving a friend to another
state to get an abortion is hardly an indicator of criminal

LR A
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propensity) and will end up with ro or little jail time.

Finally, in view of the many and substantial obstacles to
enforcement of S. 1645 were it to become law, it is extremely
likely that there would be few cases brought and even fewer
convictions. Experience indicates that there would be much
criticism of such a record in Concress and pressure to bring more
cases, particularly given the likely vigilance of abortion
opponents with respect to prosecution under the statute. If law
enforcement says that it cannot make cases because of problems
with the statute, the statute might well be revised in draconian
ways. If law enforcement says it does not have the resources to
investigate and prosecute these cases, Congress may provide such
resources exclusively for these cases. Neither of these is an
appealing scenario.

IT. Impact of S. 1645 on Abortion Services Providers

While S. 1645 explicitly targets for both criminal and civil
liability persons who knowingly transport minors across state
lines to obtain abortions, both liability provisions, as a
practical matter, could be used to intimidate and harass abortion
services providers. Accordingly, an express limiting provigion
to €he criminal 1iabili€y provisicn elow, seems
appropriate, if not necessary. Concerning the civil action
provieion, we first would urge that the Administration insist
that™it be dropped; the provision is unnecessary, a potential
drain of federal court resources, inconsistent with basic
federalism principles, and susceptible to abusive exploitation by
anti-abortion activists against abortion services providers and
their officers, employees, and contract personnel. Should
eliminating the civil action provision not be feasible, then we
urge that it be reformulated to limit civil 1liability to the
iridividual convicted of the knowing transportation under the
criminal provision.

A. Potential Criminal Liability for Provision of Abortion
Services and Related Information

S. 1645 creates a federal offense for knowingly transporting
a minor across a state line to obtain an abortion without
complying with the domicile state’s parental involvement
requirements. Although the proposed statute expressly singles
out the person(s) who knowingly transports, the additional
criminal law theories of conspiracy and sStandard principles of
accomplice Iiability would operate to expand its reach beyond
just the transportér. The usual and lawrul activities of
abortion services providers, independent doctors, and others who
provide counseling and refery¥als could become gubject to
investigation and possible prosecution under the statute and
re¢lated theories, particularly if anti-abortion activists press
federal law enforcement to focus on such persons and entities.
Any such focus would not only have a materially chilling effect




06/05/98 FRI 14:29 FAX 2 LRV RVEY)

on the ability of adults and minors alike to obtain an abortion,
buf also would provide an easy and effective method to tax the
financial resources of abortion anc¢ related service providers and
even eventually drive them out of kusiness.

The legitimate activities of zbortion services providers
that S. 1645 might be used to target include: (1) providing
abortion services; (2) advertising or making other statements
about the availability of abortion services and any terms or
conditions under applicable state law; _(3) counseling and
referring patients or clients to abortion services providers; and
(4) making routine communications, such as answering telephones,
providing information, oXx making appointments. TIn so doing,
providers may gain information concerning a patient or
prospective patient’s circumstances that might give rise to the
claim that the staff member knew 01: should have known that the
patient was being brought to the facility in violation of federal
law.

The use of S. 1645 against abortion services providers in
such a manner would be likely to chill gpeech about abortion and
to render providers less capable o treating both minor and adult
patients.  To address Chese concerns, a provision such as the
foYTowing should be added to S. 1645:

This section shall not give rise to criminal liability for
any person or entity based upon the provision of abortion

servites, advertising, the provision of information or the
provision of counseling or refexrral for abortion Services.

B. Potential Civil Liability for Provision of Abortion
Services and Related Activities

S. 1645 contains an extraordinarily open-ended civil
liability provision that states: "any parent or guardian who
suffers legal harm from a violaticn of subsection (a) may obtain
appropriate relief in a civil action." Unlike the criminal
action, the operation of this provision would not be constrained
by prosecutorial discretion and pclicy. The provision would
therefore be a ready tool for harassment _and intimidation of
abortion gervices providers and others providing information,
counselj rals. Litigation under this provision would
almost certainly be used in an attempt to shut down providers of
abortion and related services. There are other problems with
this provision of S. 1645 as well.

First, the civil action provision of S. 1645 would impose an
unnecessary burden on the federal courts. Federal courts are a
forum of Timited resources as welli as limited jurisdiction. The
proposal presents all the concernss the Chief Justice and others
have raised about other legislation that would add unduly to the
business of the federal courts.
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Second, the civil action provision of S. 1645 undermines
federalism interests and values. In essence, the provision
constitutes a license to push extraterritorial enforcement of
parental involvement laws in states that have chosen not to adopt
such measures. Moreover, the minor’s home state has the ability
through its own tort laws to protect the relationship between
parent and child.

Third, a civil action brought. against an abortion serv1ces
provider would likely involve discove
information. Such requests would likely conflict with state
privacy and privilege laws concerr.ing doctor/patient or
coutriselor/client communications ard medical records. The
consequence will be elither an unwelcome standoff between state
and federal interests or an effective preemption (and the strain
of federalism interests that entails) of state privacy law. It
is preferable for a state court tc be deciding the primacy of the
various competing interests of that state.

Finally, the open-endedness c¢f the civil action provision of
S. 1645 makes it a certain tool tc_harass and attempt to drive
abortion services providers out of business. The provision does
not define the r1egéI_Barﬁ"’1t seeks to redress, does not limit
the class of persons or entities against whom a civil action may
be "brought or tie such an action to a finding of criminal
liability, and does not indicate what relief might be
appropriate. To take just one likely example, abortion opponents
may use S. 1645's civil liability provision to orchestrate
individual and class action lawsuits that involve harassing
discovery requests and potentially sizeable monetary judgments.
Even an unsuccessful action would be a source of huge expense and

aggravation for the abortion services provider.

Because of these problems, the civil liability provision
should be eliminated from S. 1645. If it is not, it should at
least be re-drafted to limit its great potential for abuse.
There are at least three options for limitation: (1) to allow
civil suits only against individuals who have been convicted
under the bill’s criminal provisicns; (2) to allow suits against
persons who knowingly transport a minor in violation of the
criminal provisions of the bill, but preclude suits against
persons who do not perscnally carry out the transportation; and
(3) to foreclose suits based on the provision of abortion
services, advertising, etc., by adding "civil" to the limitation
proposed for the criminal provision. We would suggest something
like the following formulation, which combines options (1) and
(2) :

Any parent or guardian who suffers legal harm from a
violation of subsection (a) may bring a civil action to
obtain appropriate relief from any person who has been
convicted of committing the violation by knowingly
transporting a minor under the circumstances and with the
intent described in subsection (a).

Wi vovu
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I1TI. Persons Covered by Statute

We appreciate the concerxrns thes sponsors of S. 1645 have
about shoring up legitimate parental involvement in a minor‘s
decision to obtain an abortion and about overbearing and
sometimes predatory adults who improperly influence minors to
choose an abortion. However, we bzalieve that S. 1645 as drafted
reaches unreasonably beyond the group of minors in need of
pr¥otection.

A. Informed Decision by the Minor

S. 1645 aims to effectuate state laws requiring parental
involvement in a minor’s decision whether to terminate her
pregnancy. However, parental consent statutes also include, as a
constitutional requirement, judicial bypass mechanisms to
effectuate the minor’s rights and interests where the minor’s
decision to terminate her pregnancy is "knowing, intelligent, and
deliberate."' Thus, when the consft:itutional responsibility to
respect a minor’s fully informed decision is taken into account,
the state‘s legitimate policy interest is not to require parental
consent in every instance but rather to require it in
circumstances where the minor’s decision is not knowing,
intelligent and deliberate. A federal criminal statute that does
not adequately or realistically accommodate the minor’s interests
in effectuating informed decisione does not seem reasonable
policy, particularxrly when the point of the federal law is to
bolster the state policy. Some pxoponents of S. 1645 say that
the interest preserved in the judicial bypass mechanism is sexved
as part. of the state’s requirements and that only if those
requirements are not met would criminal liability obtain. This
ig insufficient as a matter of policy, particularly when the
reality in many cases is that the judges hearing these matters
dacline to find any minor‘s decision "knowing, intelligent and
deliberate" and thus never permit an abortion procedure to go
forward. ' '

Moreover, as curxently drafted, S. 1645 reaches far beyond
the chief targets of the bill’s sponsors -- predators who
improperly influence minors to have an abortion and transport

! The proponents of the federa: legislation aver that the bills
incorporate this principle. See, e.g. Statement of Chairman
Charles T. Canady at Constitution Subcommittee 5/21/98 Hearing on
H.R. 3692 ("Abortion activists say taking girls out of state is the
only option when the girls are afiraid to tell their parents about
their pregnancy, but this ignores the judicial bypass option that
is available for just this type of situation.") Indeed, the
statements of the bills’ sponsors indicate that the bill seeks more
narrowly to target predators who improperly influence minors to
have abortions, not just anyone who transports a minor where the
minor has not made a knowing, intelligent, and deliberate choice.

L TR A
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them to obtain it. Another scenario is equally, if not more,
likely to occur -- the sophisticated and determined teenager who
is very clear that she wants an abortion and is asking friends,
parents of friends, religious figures and others of good will to
drive her into the state with the inore permissive abortion laws.
She may tell those she asks the truth or partial truth. It seems
harsh to impose even potential federal criminal liability on the
individual transporting the minor in such circumstances.

For these reasons, the legislation should incorporate,
either in the exceptions section o in the definition of the
substantive offense in subsection (a), a provision precluding
liability where the minor’s decision to be transported across
state lines was knowing, intelligent, and deliberate. Such a
provision would be consistent with the state interests present.
It also would be the most legally c¢ffective way to single out
those persons that the bill seeks t:0 target -- persons who take
advantage of and overbear the will of minors who are not able to
make their own informed decisions.

The determination that the minor’s choice had been knowing,
intelligent, and deliberate would be made by the fedexal district
court in the criminal prosecution. Thus, it would take place in
all likelihood after an abortion had been carried out, in
contrast with a judicial bypass mechanism, in which the same
determination is made in advance o:i the abortion. This is simply
a feature of the law’s being a crininal provision that punishes
past behavior. Moreover, there is nothing distinctive in this
regard about a provision excepting situations where the minor has
made an informed decision: even in the absence of such a
provigsion, S. 1645’s criminal provision can be invoked only after
an abortion has taken place. To the extent the statute is
designed to deter future violations, it would not be good policy
to deter abortion decisions that would be permissible under the
constitutional standard a state paiental consent statute
necessarily must adopt. The vital point is that in those
instances in which the abortion in fact was the product of a
knowing, intelligent, and informed decision, the creation of this
exception would not undermine the iederal government‘s interest
in supporting the legitimate policy that underlies
constitutionally permissible paxenf:al notification and consent
laws.

B. Family Members Exemption

In addition to this proposed limitation, S. 1645 should also
contain an exception for family members who transport the minor.
Family members are the identifiable category of persons that are
least likely to conform to the bilils’ sponsors’ paradigm scenario
of overbearing associates acting with disregard for the minor's
best interests. Family members as a category also would
generally be difficult to successfully investigate and convict
because of problems with gathering evidence and jury sympathy.

Wy Vv o
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C. Incest, Rape, and Health

An abortion of any pregmancy caused by incest or rape should

be included within the exceptions provision of S. 1645. In the
case of incest, none of the family-friendly interests said to be
served by parental involvement laws is or should be presumed to
be present. Moreover, all of the practical investigative and

prosecutorial problems outlined ir section I would be magnified.

The abortion of a pregnancy resulting from a rape presents a
somewhat different but equally unsppealing basis for a
prosecution. Certainly family friendly interests seem a great
deal weaker, if not whelly subordinated, to the concerns of the
minor. And, as with an abortion of a pregnancy resulting from
incest, the idea of a federal criminal prosecution of anyone
(except perhaps the rapist) on top of everything else the minor
has undergone seems horrific.

In addition, while S. 1645 ccntains an exception for cases
in which the minor’s life is jeoperdized, it is too restrictive.
Laws that restrict abortion generzlly must include an exception
for cases in which the "health" -- whether physical or mental --
of the mother is threatened. Although such an exception would
not be constitutionally required Lere, there would appear to be
no policy justification for not including one.

Yy vvo
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5.1645 raises a number of serious policy concerns, in
addition to the substantial legal problems outlined by OLC.
These policy issues may be grouped ‘in two categories: )
encroachments on basic principles of federalism and practical
problems with enforcement.

A. n ac nt n Federglism

! “our constitutional system encourages a healthy diversity in

" the public policies adopted by the people of the several States
according to their own conditions, needs, and desires. . . . The
search for enlightened public policy is often furthered when
individual States and local governnents are free to experiment
with a variety of approaches to public issues.”' The
articulation of this fundamental federalism principle in the
recently promulgated Executive order on Federalism reflects the
celebrated notion of the States as jaboratories, free to devise
and implement their own individual approaches to common policy
problems. See New State Ice Co. V. Liebmann, 285 U.S. 262, 311
(1932) (Brandeis, J., dissenting); United States v. Lopez, 514
U.S. 549, 580 (Kennedy, J.. concurring).

The Supreme Court has held that states may require parental
notice or consent under certain circumstances as a prerequisite
to a minor’s abortion. States have responded with a myriad of
policy approaches. Twenty-two States have opted to require
parental consent to a minor' s decision to terminate a

pregnancy.z seventeen States have opted for the lesser
requirement of notice to parents. The remaining 11 states
require neither parental consent nor notice. The thrust of ’\

‘ As vwritten, S.1645 threatens this fundamental principle.

s.1645 is to use the coercive power of the federal criminal law
to trump the policy determinations of those States that have

! 63 FR 27651 (May 14, 1998). See also Executive order
12612, revoked by id. (1987 order promulgated by President Reagan
and employing language nearly identical to that quoted in text).

2 The data in this paragraph concerning state parental
consent and notice laws come from studies undertaken by the
National Abortion and Reproductive Rights Action League (NARAL).

3 The extent of diversity in states’ approaches is evident’
even among those states with parental consent or notice laws.

- For example, six states require notice to or consent of two
parents rather than one. in addition, some states allow
physicians or other health care professionals to waive notice or

consent in certain circumstances, and others allow notice to or

' consent by adult siblings, grandparents oOr stepparents. Finally,

there are further differences based on factors such as judicial
bypass mechanisms and the form of consent or notice required.
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‘ I5SUE: ABORTION CLINIC VIOLENCE

—aia

TALKING POINTS:

L The Department has moved aggressively to combat this
form of violence.

L We worked for enactment of the Freedom of Access to
Clinic Entrances Act ("FACE"). The Civil Rights
Division, working with the U.S. Attorneys, has enforced
that Act vigorously.

® We formed a task force consisting of attorneys from the
Criminal and Civil Rights Divisions, and
representatives of the FBI, USMS and ATF. That task
force is investigating acts of violence against
providers of abortions and, particularly, whether there
are links between those acts.

L I ordered each U.S. Attcrney to form a task force
consisting of members of their offices, local FBI, USMS
and ATF officials and lccal law enforcement to provide
for the security needs cf reproductive health service
providers in their areas.

° We have assigned U.S. Mershals on a limited basis to
provide security for prcviders where there was an
extraordinary threat anc private and local security
measures might have proven inadequate.

BACKGROUND

Our efforts to combat abortion clinic violence have been
well-received by many members of (longress. Opponents have been
less vocal recently.

The continuing concern is that we not stifle legitimate
First Amendment expression and we have taken great care to
investigate and prosecute only conduct that is associated with
violence, threats of violence or physical obstruction of
facilities. None of this conduct is protected by the First

Amendment.
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Combating Clinic Violence

In the wake of escalating violence against women’s health clinics that provide abortions,
the President’s FY 2000 budget will include $4.5 million to support additional security for these
clinics and their doctors and nurses. Under this proposal, the Department of Justice would make
security assessments and enhancements available to clinics deemed to be at high risk of violence.
Security enhancements to improve safety and better protect health care providers and their
patients may include closed circuit camera system:s, improved lighting, motion detectors, alarm
systems or bullet-resistant windows. '

In recent years, violence against women’s health care clinics has intensified. Most
recently, Dr. Bernard Slepian was fatally shot through the window of his home. His death
followed four non-fatal shootings in western New York and Canada over the last four years. In
addition to shootings, between May and July of this year, about 20 health care clinics in three
states were splattered with isobutyric acid, and two clinics in North Carolina were the victims of
arson and attempted bombings. Clinics in Indiana, Tennessee, Kansas and Kentucky received
letters that falsely claimed to contain anthrax.

This FY 2000 budget proposal builds on the Justice Department’s National Task Force on
Violence Against Health Care Providers announced on November 9 to coordinate the
investigation of violence against women’s health are clinics nationwide. The Task Force has
begun working closely with local authorities and 1J.S. Attorneys investigating acts of violence
against clinics by: coordinating national investigative efforts; creating an investigative
clearinghouse for information related to clinic violence; and providing training to federal, state
and local law enforcement personnel. A key missing piece in preventing clinic violence is
funding for greater security. The Task Force will serve in an advisory capacity for the
administration of these funds.



Q.

A.

Q.

A.

Q.

A.

Q AND A ON CLINIC SECURITY FUNDING
January 14, 1999

What will this money do?

The Administration’s FY2000 budget request includes $4.5 million for DOJ’s Office of
Justice Programs to provide security assessments and, where necessary, security
improvements to women’s health care clinics at high risk of violence. A security
assessment is a review of a facility by a security expert to identify vulnerabilities and
recommend ways to address them. Securiiy improvements can include measures like
closed circuit camera systems, improved lighting, motion detectors, alarm systems,
bullet-resistant windows, and access control systems.

How many clinics will receive security assessments, and how will you choose which
ones to review?

Initial estimates suggest that $4.5 million ould address security review and improvement
needs for approximately 250-300 clinics (:iipproximately 10% of all clinics nationwide).
In determining which clinics to review, we will draw upon the threat assessment criteria
first developed by the U.S. Marshals Service.

Will the money go directly to clinics themselves?

No. Consistent with the approach taken with similar initiatives, the Office of Justice
Programs will work with a contractor witl: expertise in relevant security issues to perform
the assessments and provide the security equipment deemed necessary.

How does this relate to the Attorney General’s Task Force on Violence Against
Health Care Providers?

This proposal builds on the Justice Depariment’s National Task Force on Violence
Against Health Care Providers announced on November 9 to coordinate the investigation
of violence against women’s health care clinics nationwide. The Task Force has begun
working closely with local authorities and. U.S. Attorneys investigating acts of violence
against clinics by: coordinating national investigative efforts; creating an investigative
clearinghouse for information related to clinic violence; and providing training to federal,
state and local law enforcement personnei. A key missing piece in preventing clinic
violence is funding for greater security. The new initiative will be administered by the
Office of Justice Programs, and the Task Force, given its expertise on clinic violence and
its commitment to preventive efforts, will serve as an advisor to the project.



A.

Why are you providing government sup port for security review and improvements
when you don’t do the same thing for banks, which are also at risk of criminal
activity?

Health care clinics’ vulnerability to violence is in many ways similar to the recent spate
of church arsons. Churches, like clinics, have been the objects of hate-inspired violence,
and that is why the Administration has provided support to them. In addition, churches
and health care clinics or doctor’s offices -- unlike banks, for example -- are not
traditionally targets of criminal activity and are not, therefore, designed and built with
security concerns foremost in mind.

Second, clinic violence raises additional law enforcement concerns because law
enforcement officers have in some clinic cases become targets of secondary devices. For
example, the clinic bombing in Birmingham was followed by the detonation of a second
bomb -- apparently designed to explode upon the arrival of law enforcement -- which
killed an officer.
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Jennifer L. Klein/OPD/EOP, Laura Emmett/WHO/EOP
Subject: Abortion clinic safety proposal-- from Jen as well as Neera

The abortion clinic safety proposal for the FY 2000 budget had two main provisions -- funding for
security assessment and funding for direct provision of security measures to clinics; funding for
- both has been estimated at $4 million.

The Justice Department has asked that we pull the abortion clinic safety proposal from the budget
process because 1) they feel that they can and will do security assessments under current FY 99
funding and 2) because funding for direct provision of security measures will require authorization.
They believe that they will be able to provide direct grants (and a possible grant announcement) for
security assessments some time in the near future, but have not provided us with a date. While to
some degree we are persuaded by this new analysis, we wanted to seek your guidance before we
agreed to remove this from our set of priorities.
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Record Type: Record

To: See the distribution list at the bottom of this message
cc: Robin Leeds/WHO/EOP, Tania |. Lopez/WHO/EOP, Kelley L. O'Dell/WHO/EOP, Sondra L.
Seba/WHO/EOP

Subject: Reno meeting

Fund for a Feminist Majority, National Abortion Feduration, NOW Legal Defense, and Planned
Parefithood met with Attorney General Reno and her staff yesterday about clinic violence.
Marylynn Buckham, the director from Dr. Slepian's clinic, also attended the meeting. Susan Dudley
from NAF reports that it was an excellent meeting. Reno asked her staff to look into the program
changes they suggested and the budget implication:s and to report back to her promptly. She
promised the groups a follow-up meeting, as soon ¢s she gets her staff recommendations.

Message Sent To:

Ann F. Lewis/WHO/EOP
Minyon Moore/WHO/EOP
Maria Echaveste/WHO/EOP
Elena Kagan/OPD/EOP
Michelle Peterson/WHO/EOP
Sylvia M. Mathews/OMB/EOP
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f’ Barbara D. Woolley
" 10/29/98 02:04:49 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc: Jocelyn A. Bucaro/WHO/EOP
Subject: Physician Groups - Meeting w/ Eric Holder - Clinic Violence

Wanted to let you know the medical community (AMA, family physicians, emergency physicians
and ACOG) are trying to get a meeting with Justice and FBI to talk about the Web Site that targets

ph_LSEI_a,DS_aD.d_ﬂ]ﬁlLSPGUSSG-GF‘dJatheS Their is great anxiety about this web site. Also, they
are encouraging their state medical societies to meet with the state law enforcement officials on
this issue. o

Message Sent To:

Jennifer L. Klein/OPD/EOP
Ann F. Lewis/WHO/EOP
Minyon Moore/WHO/EOP .

Maureen T.  Shea/WHO/EOP
Elena Kagan/OPD/EOP
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. Remarks of Attormey Gernieral Janet Reno
- on the National Clinic Violence Task Force

Good afternoon.

Last month, Americans everyWhere were
outraged over the death of Dr. Barnett
Slepian. While standing in his kitchen in
Amherst, New York, Dr. Slepian was shot by

a high-powered rifle fired through his

window.

Sadly, this was not the first such
shooting. There were others. And it was
just one more act of violence in a series
of savage attacks against providers of

reproductive health care.

. Over the summer, about 20 clinics 1in

Florida, Louisiana and Texas were
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‘ splashed with acid.

« This fall, two clinics in North Carolina

were the victims of arson and attempted

bombings.

*« And just last week, clinics in Indiana,
Tennessee, Kansas and Kentucky were sent

letters claiming to contain anthrax.

‘ These attacks and others seek to ’
undermine a woman'’s basic constitutional
right -- the right to resproductive health
care. And while some psople may oppose
that right, no one should ever use violence

to impede it.

@006
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‘ Since I became Attoi:ne’y General, I have
been very concerned about this issue.
That’s why in 1994, I established a task
force to investigate whether a national
conspiracy existed. While that task force
developed several successful criminal
cases, it did not develop sufficient

evidence to prosecute a national

conspiracy.

. Two years later, the efforts of the task -
force were taken over by the Civil Rights
Division, which continued the work of
prosecuting clinic violence cases. In
‘addition, local working groups were set up

by U.S. Attorneys across the country.

doo7 -
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‘ - To date, _these efforts have helped.
Sincé 1994, when President-Clinton.signed
the law that protects clinics, we have
brought 27 criminal cases and 17 civil

cases.

But, in light of the recent increase in

clinic violence, we are taking new steps.

Today I am announcing the creation of
. the National Task Force Against Hezlth Care

Providers. 1It‘’s mission is very important.

. First, it will lead a national
investigative effort, focusing on
connections that may exist between

individuals engaged in these acts.

@oos
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. Second, it will assist local officials
in the investigation and prosécution of

\

clinic violence.

* Third, it will identify at-risk clinics
and develop ways to make those clinics

more secure.

* Fourth, it will establish a centralized
‘ national database for all information on

clinic violence.

* Fifth, it will assist the many working
groups already at work across the

country; and,

®



11/09/88 MON 13:55 FAX @o1o

‘- Sixth, it will oversee a program to
- train law enforcement on the best ways
to handle clinic cases. Two training

sessions are already scheduled for

December.

As part of our stepped up effort, today
I have also directed all U.S; Attorneys to
convene their local working groups to
assess the security needs of clinics in

‘ their communities.

The National Clinic Violence Task Force
will be led by the head of the Civil
Rights Division -- Bill Lann Lee. It will
be staffed by attorneYs from the Civil
Rights and Criminal Divisions, as well as
agents from the FBI,.ATF, U.S. Marshals

Service and U.S. Postal Service.
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‘And, it will work closéILy with state and
local officials in deciding how best to
proceed with each incident. Treasury
Secretary Robert Rubin will be represented
on the Task Force by Assistant Secretary
Elizabeth Bresee (Bruh-:2zee), and Mr. Lee
will consult with her concerning his

oversight of the task force.

Today, I am also announcing a reward of
.$SO0,000 for information 'leadihg to the
arrest and conviction of the person or
persons responsible for the murder of Dr.

Slepian.

Anyone with information or tips in the
Dr. Slepian shooting should call 1-800-
281-1184.
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‘ One thing must be clear: ‘there is no
excuse for violence. And WOrking together
with state and local law enforcement, we

will do everything we can to prevent it.

I now would like to introduce the Deputy

Director of the FBI -- Robert Bryant .

Thank you.

. . . -
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National Task Force Q%A’s (Internal)

Gerperal:

Q: Why is there such a need for this task force? Aren’t you already. investigating the
recent incidents, like the Dr. Slepian shooting?

A: Yes we are -- local, state and federal officials are working with the Canadians to solve
this heinous crime. But that shooting, togetter with other recent acts of violence across
the country, confirms the need for a coordinited national approach.

Although we have been vigorously pursuing individual cases, we need a centralized
location that will collect and analyze informartion about clinic violence across the
country. And we need to focus on connections that may exist between individuals
involved in criminal conduct. That's why we've created this National Task Force.

Q: If there is such a need, then why did you dishand the 1994 task force?

A:

> QxR

The earlier effort was designed to investigate whether a national conspiracy existed to
commit acts of anti-abortion violence. Although it developed several successful cases,
it did not establish sufficient evidence to prove a national conspiracy. Now, in light of
increased incidents of clinic violence, it is clear that there is a need for a new effort,
[Note: In fact, the earljer effort generated much information that could be relevant to
the current investigations.]

So what have you been doing since that task {orce shut down?

The Civil Rights Division has been aggressively investigating and prosecuting
individual cases, together with the local working groups that were established by U.S.
Attorneys across the country. In fact, the Department has brought 27 criminal and 17
civil cases since the President signed the Freedom of Access to Clinic Entrances Act.
Will this task force investigate whether a national conspiracy exists?

Yes.

Then how is this one different from the last one?

It is similar but it has a broader mandate, namely to assist local authorities in

communities across the country through training programs and a central database o
information. . '

o1 *
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Is the creation of a task force just proof that you feel there’s a conspiracy? Otherwise,
why not just continue handling each case on a case-by-case basis?

By looking at possible connections between individuals involved in various incidents,
we may be able to help investigators in one part of the country with investigative tactics
and information that were used successfully in another part of the country. We need a
coordinated law enforcement response that includes collecting and processing leads

pertaining to clinic violence from across tht U.S. and Canada, as well as systematically .

analyzing nationwide trends in clinic violence.

Isn’t this announcement due to interest group pressure? A pay-back to the groups for
staying quiet in the Monica matter?

No. This is a necessary and appropriate response to an important and pressing law
enforcement peed - nothing more, nothing less.

So will evéry case now be handled by the feds?

No. We will work together with state and jocal officials to decide how best to proceed
in each case. It’s a case-by-case decision based on resources, available punishment,
and experience.

Will this task force have offices?

Yes. [Note: We are looking for locations.]

How many people will be on it?

In addition to the existing working groups around the country, there will be a staff of
about 10 people committed to this effort her: in Washington — including attorneys and
investigators from the FBI, AT and Marshals Service. :

Other Acts of Violence:

What other acts of violence have there been”

Over the past few years, there were four other shootings in western New York and
Canada. Between May and July, about 20 health care clinics in three states were
splattered with acid and two clinics in North Carolina suffered arson and attempted
bombings. And, just last weekend, letters were sent to clinics falsely claiming to
contain anthrax. [Note: Hoax bomb devices were sent to clinics in Birmingham and
Milwaukee - but these have not become public to our knowledge ]

@Go14
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‘ Slepian Shooting:

Q:

A
Q:
A

What can you tell us about the progress of the invéstigation into the Slepian case?

- [ would not commeat. It is an ongoing investigation. -

Are you handling the Buffalo shooting from Washington?

No. As in many cases, that matter will be bandled locally ~ and the task force will
gather any leads and evidence for its database in Washington. Both the U.S. Attorneys
office and the Civil Rights Division will assist in this investigation.

Marshals Protection:

Q:

@

Will you be sending Marshals out to clinics around the country again?

No. The task force will identify at risk clinics to see what assistance the Marshals

Service can provide. In addition, I have ask::d every local working group to review the
clinics in their areas.

Are you providing protection to the doctors who are listed on the internet hit list?

We would not comment on the security measures we are taking, except to say we are
taking all steps we deem appropriate.

FACE issues:

Q: Can you prosecute the creators of the internit list, under FACE?

A: We would not comment.

Q: How many cases have you brought against those who engage in abortion-related
violence?

A: Since FACE was signed by President Clinton in 1994, we have brought 27 criminal

cases and 17 civil cases.

015
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Prosecuting Violence Against Health Care Providers

In 1994, a man was convicted and sentenced 1o life without parole for fatally shooting a
doctor and his escort outside a clinic in Florida. Another escort was wounded. In the
state case, the man received the death penalty.

In 1994, six individuals were convicted for biockéding a ¢clinic in Milwaukee They were
fined and sentenced up to 6 months. The Sevinth Circuit affirmed the conviction.

In 1994, two defendants were convicted of violation the Hobbs Act and conspiracy in
connection with two acid attacks on clinics in Syracuse. They were sentenced up to 41
months in prison and one was ordered to pay 352,000 in restitution.

In 1995, a man, who was mentally unstable, received pre-trial diversion, after threatening
to kill a doctor during a telephone call to a TV reporter in Huntsville, Alabama.

In 1995, two individuals were convicted of blocking a West Palm Beach clinic by
chaining themselves to the main entrance. The Eleventh Circuit affinned the conviction.

In 1995, a jury found two individuals guilty of blocking a clinic in Wichita. Each was
sentenced to 6 months in prison and one year of supervised release. They were also
ordered to pay restitution to the clinic and locil fire department.

In 1995, a man was convicted for throwing a bottle through the window of a car driven by
a doctor attempting to enter a clinic in Houston. He was sentenced to one year in prison

and one year of supervised release, and ordered to pay restitution to the doctor for damage
to the car. The Fifth Circuit affirmed the conviction.

In 1995, a defendant pled guilty to telephoning; a bomb threat to a clinic in Indianapolis
and was sentenced to two years probation and ordered to perform 100 hours of
community service.

In 1995, a defendant pled guilty to making a scries of threatening phone calls to a clinic in
Yakima, Washington, that counsels women against abortion. He was sentenced to five

years probation, 30 days home detention, 10 wreckends of confinement, and mandatory
substance abuse treatment.

In 1995, a defendant pled guilty to making threatening calls to mamerous clinics, and was
sentenced to five years probation with mandatory psychological treatment.

In 1995, an inmate in Wisconsin was sentence:l to 63 months in prison — to be served
consecutively to an unrelated sentence ~ for sending threatening letters to the President

1
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and to two doctors who perform reproductive health care services. No FACE charge was
brought. ' '

In 1996, a defendant was sentenced to 176 months in prison for, among other things,
soliciting another person to violate the FACE /Act by asking the person to assist him in

killing abortion providers and burning clinics. The Seventh Circuit affirmed the
conviction.

\

In 1996, a defendant was sentenced to 58 monihs in prison after pleading guilty to, among
other things, committing arson at a clinic in Grants Pass, Oregon.

In 1996, a woman was convicted for mailing a death threat to a doctor in Milwaukee who
performed abortions. She was sentenced to 46 months in prison to be followed by three
years supervised release, No FACE charge was included. :

In 1996, a defendent was sentenced to 30 months in prison after pleading guilty to
chaining shut the doors to a New Mexico clinic, and thereafter setting fire to the clinic.

In 1996, eleven defendants were convicted under FACE for blocking three entrances to
clinics in western New York. They were senteiiced to varying terms, no more than four

months. All were ordsred to pay restitution fo; the damage to the clinic doors. An appeal

has been filed.

In 1997, a defendant pled guilty to attempting 1o destroy a clinic in Bakersfield,

California by use of fire and an explosive. The defendant was sentenced to 15 years in
prison to be followed by three years of supervised relcase with the condition that he
remain at least 250 feet from any clinic. He was also ordered to pay more than $16,000 in
restitution to the clinic. No FACE charge was included.

In 1997, a defendant was convicted for atternpting to burn a building housing a
reproductive health care provider. The defendant was sentenced to 15 years in prison to
be followed by three vears of supervised release:. No FACE charge was included.

In 1997, two individuals were sentenced to varying terms up to 30 months in prison,
ordered to serve three years of supervised release and instructed to pay more than $1,000
in restitution. The two had pled guilty to conspiring to commit two arsons at clinics in
the Newport News/Norfolk area. No FACE chirge was included.

1In 1997, a dcfendant was sentenced to 27 months and two years supervised release after

pleading guilty to making threatening telephone calls to clinics in Worcester and
Brookline.

In 1997, two defendants were convicted of FACE charges after positioning themselves
inside vehicles and blocking the entrances to a Milwaukee clinic. The two were

2
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sentenced to four and 24 months, each were or'dered to serve three years of supervxsed
release, and each was fined $3,000 and ordered to pay restitution to the city.

In 1997, a defendant pled guilty to setting a firs at a clinic in Falls Church, Virginia. The
defendant was sentenced to 10 years in prison to be followed by two years supervised
release. No FACE charge was included. '

In 1997, a defendant pled guilty to setting fires at two California clinics on the same date
in 1994. The defendant was sentenced to 81 months in prison to be followed by three
years supervised release with the condition that he remain 150 yards from clinics. He was

also ordered to pay more than $3,000 in restitution to the two clinics. The defendant did
not plead to the FACE violation.

In 1997, a defendant was charged with making a threatening telephone call, including a
bomb threat, to a Jackson, Mississippi clinic, and later that same day, making a

threatening telephone call to an officer with thiz Jackson Police Department. No FACE
charge was included. '

In 1998, six individuals were found guilty of physically obstructing a second clinic in
M11waukee The trial court originally dismissec| the FACE charge. Then, after the
Seventh Circuit reversed, it held a trial. :

- In 1998, a defendant pled guilty to entering a clinic in Oklahoma and attacking the

clinic’s only doctor by striking him with his fisis and kicking him. Prior to entering the
clinic, the defendant had been protesting outsicde the building. He was sentenced to three
months in prison to be followed by three years supervised release with a special condition

of 90 days home detention and he was orderec to pay $700 in restitution for medical
expenses to the victim.

In 1998, a defendant was convicted of two FACE Act violations for abandoning two
Ryder trucks in front of a Little Rock clinic to try to threaten the clinics’ staff. Each truck
obstructed vehicular access to the clinics’ parking areas. Several businesses and
residences near the clinics were evacuated for several hours while bomb and arson

experts investigated the trucks.

@ooyg



Aepartment of Justice

FOR IMMEDIATE RELEASE | ' CRT

MONDAY, NOVEMBER 9, 1998 (202) 616-2777
WWW.USDOJ.GOV TDD (202) 514-1888

ATTORNEY GENERAL RENO CREATES TASK FORCE
TO COMBAT CLINIC VIOLENCE

Reno Announces $500,00 R'eﬂard in Fatal Shooting of Dr. Slepian

WASHINGTON, D.C. -~ Attorney General.Janet Reno today
established a national task force to coordinate the investigation
of violence'against women’s health care clinics nationwide.

The National Clinic Violence 7Task Force will coordinate
national in&estigative efforts, establish a central location for
all infofmation related to_clinic violence, identify at-risk

‘ clinies and develop ways to make tlose clinics more secure, and
enhance'law_enforcement training. It will also work closely with
local achoritiés investigating acts of violence against clinics.

As part of the national effort, Reno also directed every
U.S. Attorney to convene a meeting of their already—existing

local working groups to discuss efforts that may need to be taken
within their communities. |

“The recent attacks on health care providers confirm the
need for a coordinated invegtigative apprdach,” said Reno, noting
the recent violence directed at health care providers, including
the fatal shooting of Dr. Barnett Slepian two weeks ago. “Every
woman_has the constitutional right to reproductive health care,

‘ and no one should ever be able to impede that right through

violence.”
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The task force will investiga:e violence against health care
providers,'focusing on any connections that may exist between
individuals enéaged in criminal conduct.

| The task force, which will report to Bill Lahn Lee, Ehe
Acting Assistant Attorney General :or Civil Rightsg, will be
staffed by attorneys from the Civil Rights and Criminal
Divigions. It will also be comprised of law enforcement
peréoﬁnel from the FBI, the Bureau of Aicohoi, Tobacco, and
Firearms (ATF), and the U.S. Marsh:ls Service.

Today's announcement follows the October 23, murder of Dr.
Slepian, who waslfatally shot in the kitchen of his Amherst, New
York homé. The Dr. Slepian shooting followed four non-fatal
shootings that took place in western New York-ahd Canada over the
last four years, including shootings in Vancouver, British
Columbia in November 19594; Ancaster, Ontario (near Buffalo) in
November 1995; Rochester, New York in October 1997; and,
Winnipegqg, Manitoba (near Rochester) in November 1997.

In each of the shootings, the victim was a physician who
performed abortions, ;hé assailant used a similar weapbn, and the
victim was shot through a window while at home. On Wednesday, a
- warrant was issuéd for the arrest of an individual whom the
Justice Department considers'a material witness in the case.

In ad&ition, Reno today also announced that the Justice
Departmeht is offering up to $500,000 for information leading to
the arrest and conviction of the person or persons responsible

for the fatal shooting.
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Since at least January 1998, a.joint Canadian-American Task
Force, named “Project Equaiity,” has been investigating the four
non-fatal shootings.

In addition to the shootings, between May and July of this
year, about 20 health care clinics in three states were
splattered with iscbutyric acid, and two clinics in the
Fayettéville, North Ca:olina area were the victims of arsons and
attempted bombings. Just last weekend, c¢linics in Indiana,
Tennessee and Kentucky received letters that falsely claimed to
- contain anthrax. |

Investigétions into these incidents are being conducted by
the FBI, the ATF, and state and local law enforcement, either
individually or by joint federai/state task forces.

In 1994, a similar task force was'established to investigate
whether a national conspiracy existed. While it developed
several successful criminal cases, it did not develop sufficient
evidence upcn which to'prosecute a national conspiracy. 1In 1996,
the task force was phased out and the Civil Rights Division
continued the work of prosecutihg clini¢ violence cases., 1In
addition, local working groups, that were created and lead by
U.s. Atforneys, remained in tact.

Since 1994, when President Clinaton signed the Freedom of

Access to Clinic Entrances Act (FACZ), the Justice Department has
brought 27 criminal cases and 17 civil cases.
The new task force will establish a centralized

clearinghouse of information pertaining to clinic violence and



create a structure by which prosecutors can analyze and
investigate nationwide trends in cliniec violence.
In addition, today’s task forse will:

. agsist local off1c1als in the investigation and prosecution
of clinic violence;

. coordinate our national invesiigative efforts, focusing on
connections that may exist bei:ween individuals involved in
criminal conduct;

. make security recommendations to enhance the safety and
protection of providers;

. assist the work of the U.S. Attorneys’ local working groups
'~ on clinic violence;

. coordinate the training of fedleral, state, and local law
' enforcement agencies on clinic-related violence; and,

. coordinate the federal civil investigation and litigation of
abortion-related violence.

“No amount of effort could ever stop every individual intent
on perpetrating violenée,” added Reno. “But this Administrgtion
will take all appropriate measures to reduce the risk and
prosecﬁte those who engage in violence.”

Individuals’who have information about the shooting of Dr.
Slepian should call 1-800-281-1184, |

###
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Anti-Aborticn Violence !}E

From January, 1973 through 1983 there was a ten year total
of 12 instances of major violence involving clinics offering
abortions. In the banner year of 1984 there were 30 incidents of
major violence. 1In 1984 Ronald Feagan became the first president
Lo concern himself with abortion in a State of the Union Address.
And at a Washington, DC Pro-Life rally in January, 1984 he
indicated that he would consider pardoning those convicted of
violence aimed at abortion provicers and facilities. 1In his 1985
State of the Union Address, President Reagan condemned anti-
abortion violence and the occasicns of major violence fell to
"only" 24 for that year.

Most Americans are only dimly aware of events like the 9
a.m. Friday morning bombing of ar. Atlanta abortion clinic, which
was carried on the national news for several days, or (in my
case) the nearer-home three attacks on a Tulsa clinic, all of
which occurred in January of this year, and we assume that the
rate of anti-abortion violence hss fallen. It is interesting to
note that the level of anti-abortion violence through May of this
year is at its highest since 1984. For those of you who don’t
k€ep up with this sort of thing, let’s list them.

Jan 1, 1997, a Tulsa clinic was firebombed.

‘ Jan 16, 1997, the Atlanta clinic bombing.

Jan 19, 1997, the same Tulsa clinic was again bombed.

Feb 2, 1997, the Tulsa clirnic was vandalized and equipment
destroyed. A 15 year-cld suspect was caught and has
been convicted of all three attacks.

Feb 18, 1997, a Falls Church, Va clinic was vandalized and
set afire.

Mar 6, 1997, a North Carolina clinic was set afire.

Mar 7, 1997, a North Hollywood, Calif clinic was
firebombed.

Mar 17, 1997, a Bakersfield, Calif clinic was attacked by a
man with a truck bomb composed of 13 gasoline cans and
three propane tanks. The truck was driven inside the
clinic and set on fire; its contents were extinguished
before exploding.

Mar 27, 1997, a Portland, Or clinic was set afire.

Apr 2, 1997, a Bozeman, Mont clinic was set afire.

May 7., 1997, a Yakima, Wash clinic was set afire.

In November and December of 1996 a Hannibal, Mo clinic was
set afire, a Phoenix, Ariz clinic was set afire three times, and
a New Orleans, Louisiana physician was stabbed repeatedly at his
clinic. A few hours later his assailant was arrested at a Baton
Rouge clinic while lying in wait to attack a second physician.
(This being Louisiana, the authorities charged the assailant with
burglary.) All this puts us on course to exceed the violence of
1985 and possibly that of 1984. Of course, in 1997 there have
not yet been any murders of physicians and clinic personnel (no

‘ fault of the Louisiana "burglar"), but given our recent history,
does anyone doubt that it is only a matter of time until murder

~
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occurs again?

What accounts for the sudden increase in anti-abortion
violence at this time?

' Seething anti-abortion rhetoric, with its images of "partial
birth abortions" and doctors who perform them being responsible
for the murder of millions of babies, as advanced by both
militant anti-abortion activists and by politicians, has again
made physicians, clinic personnel and abortion facilities. fair
game for the emotionally unstable and mentally immature members
cf the far right. The Tulsa bomker was a 15 year old boy, aided
and abetted by his parents. The Atlanta bombers were apparently
members of a violent group calling itself "the Army of God."

In 1985, my office was firekombed by a 14 year-old boy who
had just been shown The Silent Scream at a church function where
my clinic was specifically targeted as "that place where they
murder babies." Since then I have paid elaborate attention to
the words and activities of anti-abortion militants. It is an
undeniable fact that when the fiery rhetoric of anti-abortion
activists--even of those who truly deplore the violence directed
at abortion providers--is combined with covert or overt support
from elected officials and law ernforcement personnel, this serves
to reinforce the increasingly viclent behavior of the more
unstable members of the anti-abortion community.

The Louisiana legislature hss just passed one of the most
egregiously unfair malpractice laws ever foisted upon the public,
in the name of ensuring the safety of women undergoing abortion
in that state. I predict that tlis will have two effects:

1. There will be a second attempt at the murder of one or
more Louisiana abortion provider(s) within the next
eighteen months--assuminc that such persons still exist
after this week. '

2. The number of injuries and deaths related to illegal
abortions in Louisjiana will increase remarkably unless
the Courts act immediately to overturn this law.

No community is immune to acts of violence. But the silence
of physicians, ministers, nurses, teachers, lawyers, columnists
and others who can speak with some authority on the issue, only
encourages increasingly shrill, violence-promoting rhetoric from

the other side and makes more intense anti-abortion violence
inevitable.
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BURKE D @ A1
01/22/97 11:17:00 AM

Record Type: Record

To: Elena Kagan

cc:
Subject: Abortion Clinic Violence

In conjunction with the on-going Federal investigations of the D.C.,
Atlanta, and Tulsa bombings, President Clinton has directed the Attorney General
to conduct a nation-wide security assessment of reproductive health clinics
through each United States Attorney's office and based on that assessment
determine:

* the need for additional U.S. Marshals manpower and resources for
the security of clinics and other Justice Department resources;
and

* Report back to the President in 15 days.

In the Attorney General's response to the President, she can dedicate $5
million out of her existing Working Capitol Fund to the U.S. Marshals to provide
additional security at clinics. This amount is equal v0 the amount that was
spent in FY 95, which was the high mark for the FACE program. In addition, the
FY 98 budget submission to Congress can include language indicating that the
Civil Rights Division and the U.S. Marshals Service 'will be seeking additional
funds for their clinic violence programs.
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Current law .. Hyde l'mendmeut-(ubomms; {atlons bint

(with propoted addition for the FY 1999 bill In botdtacey.

See, 509 () None of the funds approprieicd under this Act, apd aoue of ths. fung.
21y frust fuadto which finds are appropriated under thls Act, shall be expendod ’fol: |

ARy shartion. -

Eenefits o are 4, | : in any trust
fitnd to which fuzds are sppropristed undir this A nd nong of the fynds .

) Them “"health benefits coverage” msans the package of scrvices covercd b
nanaged care pravider ar orgaaizatian pm‘fmnouanmao&uunqgmm 7e

Se. 510. (a) The imitarions established in the preceding sestion thall not apply 1 an
Ml

(1) if'the pregnancy is the result of an act of rape or incest; ar

_ (3) in the cusc where a woman suffen. from a physical disarder, physica! inj
_ :om ’{,,f:“"m““* ?cmag‘::r‘mmmg g:h:';im condition caused by or :r?sm
preg: esctf a5 cectified bvgici
: ‘ mpfmhmammmnhpafomf:d. ' p!fu e woman la

- (b) Nathing in the peeceding section ahall be construcd as prohibiting the expeuditure
by ;‘Sm, locality, entity, or private person of State, local, or private finds (other than «
State’s or locality's contribution of Medicaid ritching funds).

(c) Nothing ia the preceding section shall b: construed as restricting the ability of an
- - y L - y
muasedwepmm?en offering abortion coverage or the ability of 3 Staze o,:- locality
to conract separatnly with such 8 provider for such caverugs with Stare funds (other tan
4 Stare’s or locality’s contribution of Medicaid matching fitnds).
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Optien 1:

None of the Ttunds appropriated by this Act may be expended by the
Health Care Financing Administration unless it permits a %.Nhﬁlmﬂb’
controlled organization to participate in the Medicare HMO Plus

program without offering abortions.
" hekgeansiy heatf benefd s plgpn contmiltet

¢
The temm ; controlled oxganisation means aAgsetPiced church
@ 2= defined by section 3121 of the Internal Revenue
Code of 1986\

Option 2;

Iy
" rel\guagly | ‘ hent T atmehi g Pl e
The term &mrren controlled organization means afl i@ ro, church

. , a5 defined by section 3121 of the Internal Revenue
Code of 1986) . ' -
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Current Luw - Antidiscriminarion Amendment to the Balanced Budget
Do“wnpayment Act f1 - Mareh 19, 1946, pow codified at 42 U.S.C. § 238n
(with proposed additions and deletionsHor the FY 1999 Labor/HHS
Apprapriations bill)

§ 238n. Abortion-related discrinsstion ln guvenmenil wevisierrastritgremmrmd
(2) [n general. The Fedaral Giovernment. and any State or local goversunent that receives Fedsral
financlal assizance, msy not subject any health care ennty to discrimsingtion on the basis that-
(1) the entyy refuses to undergo traiuiug in the pesfianaanice of induved aboy

uire or provida such trining, to porfornreechiipT R iE s A pa SR g e
%._ abortiont, or to provida ceferrals {or such training or such abortions:

urts, 10

g; the culity 1c{uses to make arrangements for any of the activities specified in paragraph
ror

(3) the entity attends (or attended) a post-graduate physician training pregram. or sny
B - other prpram of training in the health professions, that does not (or did not) perform

_ induced aborzions or require. provide or refer for trasning in the pertormance of induzed
L ‘ abortians, or make arrangemennts for the priwvislon of such raining.

(b) Acoraditation of postgraduatc physician trainin; programs. (1) In genersl. In dotcrmining
Whather to grant a legal status 1o a health cars entily (including a ficente or cerntificate), or to
provide such entity with financial asuigtance. sarvics or other benefits, the Federal Government,
O any State or local government that receives Fediiral financial assistance. shall desm agcredited
any pastgradugte physician maining program that would be accredited but fbr the accrediting
sgcncy’s reliance upon an acereditation standad it Tequires an eatity petfuim wu induced
abartion or require, provide, ot refer for training in the performance of induced abenions, or
make arrangements for such traiing, regardioss of whather such standaed providss exaeptians or
exemptions. ‘The gAvermment involved shall farmutite such regulations or other mechanisms. or
:‘nther m‘ﬁ‘:nmch-w with aceraditing agencins. 85 are necessary to comply with this

NSL!

(2) Rules of construction. (A) la general. With resect to subclauses (T) and (II) of seetion
705(a}2)(BX() (42 USCS §2024(a)(2XBXO(D). (T1)) (relating to a pragram of insured loans for

trarng in the heairh professions), the rcqnizeu:eﬂuI in such subclauses regarding aceredited
internship or residency programe are suhject to parigraph (13 of this suhsechian

(B) Gxgeptions. This sectivu shall pot—

(i) prevent sny health care entity from volurtarily slecting to ba tnained. to train, orta
srranga for training in the performance of| £ perform, or to make refetrals for induend
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abortians: or

- (%) prevent an accrediting agency ar a Feiferal, State of local government from

establishing standards of medical competency applicable only to thase individuals wh
bave vluncil eected ta petorm shetons. | s who

(r) Definitions. For purposes of this section:

(1) The term “financial assistance®, with respect 1 a govermnmant program, includes

‘ _ overnmontal
paymesizs provided as reimbursemaent for carrying out hoalth-related activities. E : '

(3) The term "postgraduate physician traiming projiram® incfudes a residency training program.

 (July 1. 1944, ch 373, Title 13, Part B, §245, a3 added April 26, 1996, P. L. 104-134, Title V.
. ,-;515._ L10 Stat. 1321-24S, May 2, 1996, P. L. 104-140, §1(a), 10 Stat. 1327.)

HISTORY: ANCILLARY LAWS AND DIRECT)VES
Explanatory notes;

Act May 2. 1996, P, L. 104-140, §1(a), 110 Star. 1327, inserted the heading "T(TLE

EE&N:JS:BUS APPROPRIATIONS" after the enaciing clause of Act April 26, 1996, @, L.
1 &4 28,
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THE WHITE HOUSE

. G- 9y
WASHINGTON
June 16, 1698 Cepre i
MEMORANDUM FROM THE PRESIDENT e’“—" d
e
FROM: SEAN MALONEY &5 Co
SUBJECT:  Medicare Coverage of Abortions '\/,\\é AW j

The attached Reed/Ruff memo asks you to decide whether the Hyde Amendment’s abortion-
funding prohibitions should apply to Medicare.

Background. Medicare covers about 500 abortions/year; about the same as during the
Reagan/Bush Administrations. (Some 2 million non-elderly women qualify for Medicare
through SSDI.) In 1991, HCFA issued a reimbursement directive, tracking the Hyde
Amendment, which stated that Medicare would cover abortions only where the mother’s life was
endangered. Congress later expanded the Hyde exception to encompass rape/incest, but the
HCFA directive did not change, leaving it more restiictive than Hyde. Some Medicare carrier
medical directors, however, may be covering abortions in cases of rape, incest, deformed fetuses,
or mentally impaired mothers. This may explain why pro-choice groups have never complained
about the HCFA directive. Recently, the Catholic Health Association (CHA) complained to us
and to Senator Nickles about a HCFA regional-offic: ruling that a Catholic-run Provider
Sponsored Organization (PSO) could participate in Medicare only if it agreed to cover qualified
abortions for disabled women. Senator Nickles then' wrote Secretary Shalala asking whether the
Hyde Amendment applies to Medicare, and whether religion-based health plans that do not offer
abortion services can qualify as PSOs under Medicare.

Options/Views. All of your advisers agree (i) that we should offer the CHA a new
administrative option that lets Catholic plans participate in Medicare without covering abortions;
and (ii) that we should broaden the 1991 HCFA directive to track Hyde and permit funding in
cases of rape/incest. HHS disagrees with the rest of your advisers, however, over whether
Medicare might also cover other types of abortions. Two options are presented:

Option 1: Rule that Hyde applies to Medicare -- say all Medicare expenditures must abide by
the Hyde restrictions because some Hyde-covered appropriated funds are deposited into the
Medicare Trust Fund; would avoid a showdown with Congress; covers more abortions than the
current HCFA directive; helps a possible agreement with Catholic plans. DPC, OMB, Podesta,
Sylvia, Maria, and Audrey Haynes support Option [; Sylvia expresses some concern about
angering women's groups when Nickles may do littie more than reaffirm Hyde's applicability.

Option 2: Rule that Medicare can cover abortioias necessary to protect a woman’s health --
could segregate appropriated funds (covered by Hyde) from non-appropriated funds (e.g., payroll
taxes, premiums) in the Medicare Trust Fund; could use non-appropriated funds to cover health-
related abortions; would permit abortion coverage for vulnerable and disabled women; would

please women’sws; HHS supports this option.

Approve Option1 ¥ __ Approve Option 2 ___ Discuss




THE WHITE HOUSE
WASHINGTON

Loty
June 12, 1998
MEMORANDUM TO THE PRESIDENT
FROM: Bruce Reed
Charles F.C. Ruff
SUBJECT: Hyde Amendment Application to Medicare and Abortion Coverage

Requirements for Catholic Provider Sponsored Organizations

As you know, some women of child-bearing age qualify for Medicare because they
receive Social Security Disability Insurance (SSDJ). Senator Nickles has asked HHS whether the
Hyde Amendment’s restrictions on government funding of abortion apply to the Medicare
program. He also has asked whether health plans that refuse, on religious grounds, to provide
abortion services can still become Provider Sponsored Organizations (PSOs) eligible for
Medicare payments.

We believe that we must respond quickly to Senator Nickles to have any chance of
avoiding another legislative confrontation over abortion policy. This memo provides
background information and policy options for your consideration.

Background |

Earlier this year, the Catholic Health Association (CHA) contacted HHS and the White
House about a ruling by a HCFA regional office that a Catholic-run PSO could participate in
Medicare only if it agreed to cover qualified abortions for women with disabilities. The CHA
vehemently objected to this ruling and asked if we could intervene administratively. At the
same time, the CHA contacted Senator Nickles' office. The CHA discussed with Nickles both
whether the Hyde Amendment applies to Medicare and whether Catholic PSOs can decline to
provide all abortions (even those permitted under Hyde) because of their religious objections.
The Senator, clearly sensing another abortion wedge issue, wrote to Donna Shalala to obtain
the Department's formal position on both of thesg issues.

Medicare and Abortion coverage. Five niillion non-elderly disabled Americans --
including two million women -- receive Medicar coverage by virtue of their SSDI eligibility.’
The Medicare program currently covers about 5()0 abortions each year, while denying claims
in another 100-200 cases. These figures are coniistent with those from the Reagan and Bush
Administrations.

In 1991, HCFA issued a reimbursement (lll‘CCthC stating that Medicare would cover
abortion services only in cases where the life of the mother was endangered. (Prior to this



time, there was no clear guidance on the subject.) This directive, which comported with the
then-existing Hyde Amendment, is actually more restrictive than the current Hyde amendment,
because it fails to cover abortions arising from rape and incest. The directive, however, has
not been modified, and remains the only policy guidance on abortion coverage under the
Medicare program.

Although we believe that most Medicare carrier medical directors have largely
complied with this directive, some may have covered other kinds of abortions - e.g..
abortions arising from rape or incest, abortions involving deformed fetuses, or other medically
necessary abortions. In particular, carriers may liave decided to cover some very difficult
cases involving the one-third of women on Medicare disability who have some serious mental
impairment (about 700,000 women). Such individual coverage decisions may help explain
why no one on the pro-choice side of the abortior debate has ever complained about our
coverage policy.

Legislative and Political Environment. The Nickles’ letter has started yet another
controversial abortion debate. . The CHA is working with Senator Nickles and others on
drafting legislation to make clear that Hyde appli¢s to Medicare, as well as to exempt
organizations with ethical or religious objections from any abortion coverage requirements.
(CHA and Nickles have gotten the impression from HHS that Hyde does not apply to
Medicare and that the religious convictions of Caiholic PSOs cannot be fully accommodated.)
Absent administrative action, there is no doubt that we will see this issue raised on some
appropriations bill. At the same time, the womers' groups have become aware of this issue
and are urging the Administration to adopt a generous Medicare abortion coverage policy.

In the next few months, the Administration will have to deal with several other
controversial abortion issues. Most notably, the Republicans will bring up the partial-birth
abortion legislation sometime prior to the November elections. In addition, Republicans in
both the House and Senate will attempt to pass a bill, which most in the Administration
strongly oppose, to prohibit transfering a minor across state lines to bypass parental consent

requirements. Finally, we can expect the usual abortion riders to appear on appropriations
bills.

C’ptions

All of your advisors (HHS, OMB, and DP’C) agree that we should offer the CHA a
new administrative option that allows Catholic health plans to participate in Medicare without
covering any abortions, so long as they accept a «lightly reduced capitated payment. We do
not know whether CHA will accept this offer, but we think it may do so, particularly if the
offer is combined with CHA'’s preferred outcome on the Hyde issue.

The outstanding question is whether Hyde applies to Medicare. We all agree that we
should inform Nickles that current Medicare policy, as set out in the 1991 directive, is to



. cover only abortions necessary to protect the life c¢f the mother. We also all agree that
because this “life of the mother” standard is more restrictive than the current Hyde
amendment, we should modify the directive to cover at least abortions arising from rape and
incest. We have not reached consensus, however, on whether we also should cover any other

abortions (i.e., abortions that Hyde generally prevents the federal government from funding).
We see two viable options:

Option 1: Rule that the current Hyde Amendment (allowing funding where the life of the
woman is in danger or in cases of rape and incest) applies to Medicare. Under this
option, we would take the position that since som¢: Hyde-covered appropriated funds are
deposited into the Medicare Trust Fund, all Medicare expenditures must abide by the Hyde
restrictions. We then would update our Medicare coverage policy to reflect the current,
comparatively expansive Hyde Amendment. DPC and OMB support this option.

Pros:

. This option is most likely to avoid a legislative showdown on abortion funding that we
are unlikely to win.

. This option is consistent with our current position on Medicaid funding, and will cover
. more abortions than the current policy allows.
. This option will enhance our ability to reach an agreement with the CHA on the PSO

abortion coverage issue.
Cons:

. This option may expose us to criticism about non-coverage of extremely sympathetic
cases involving vulnerable and disabled women.

. This option will anger womens’ groups, which would prefer us to provide Medicare
coverage of the widest possible range of abortions, even if doing so would provoke the
Republicans to enact contrary legislation.

Option 2: Rule that Medicare can cover abortions necessary to protect the health of the
woman (in addition to abortions allowed by Hyde). Under this option, we would segregate
appropriated funds from non-appropriated funds (payroll taxes, premiums, etc.) in the
Medicare Trust Fund and use the non-appropriated (and hence unrestricted) funds to pay for
the health-related abortions. HHS supports this option.

Pros:

' . This option will ensure that all abortions rnecessary to protect a woman’s health are



Cons:

covered, and will allow us to avoid criticism arising from non-coverage of highly
sympathetic cases involving vulnerable and disabled women.

This option will assuage the womens’ groups by providing for Medicare coverage of a
larger class of abortions.

This option will virtually guarantee a legislative battle with Nickles and his allies on
the appropriateness of using public funds to pay for abortions. We should expect to
lose this battle and to have to veto a bill cver government funding of abortion.

This option diverges from this Administration’s past practice on government funding of
abortions. :

This option might well undermine our ability to reach agreement with the CHA on the
PSO abortion coverage issue.

Recommendations

As noted, DPC (Bruce, Chris, and Elena) and OMB support Option 1, because (1) it is

most consistent with this Administration’s prior dractice on government funding of abortions
and (2) it stands the best chance of avoiding a high-profile legislative battle -- on both the
Hyde and PSO issues -- that we are unlikely to v/in. HHS supports Option (2) because of the
special vulnerability of the population seeking atiortion services under the Medicare program.
Counsel’s Office takes no position as between the two options.
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MEMORANDUM
TO: Elana Kagan
FROM: Harriet S. Rabb
Marcy Wilder
DATE: June 12, 1998

RE: Medicare Funding and Abortion

QUESTION PRESENTED

On March 19, 1998, Senator Don Nickles wrote t¢: the Secretary of the Department of Health and
Human Services asking whether the language of the Hyde a.mendmcnt controls the extent to

- which Medicare pays for abortion for its disabled population.

- SUMMARY CONCLUSION

According to the Department of Justice’s Office of Legal Counsel (OLC), the question of
whether, as a matter of law, general appropriations riders apply to appropriated funds once
deposited in a federal trust fund is a matter of firs: impression and the answer, at this time, is
unclear. Therefore, we recommend certain prudential steps set forth below as "Options," so that
until the answer is known as a matter of law, the Administration has protected the trust funds and
has guarded against unauthorized expenditures,

DISCUSSION

Although Medicare is generally thought of as a health insurance program for the elderly, certain
disabled individuals under the age of 65 are eligible to participate in the program. Among those
who qualify for Medicare on the basis of disabilit y, between approximately 400 and 500 each
year are women who obtain abortion services funded by the program.'! They include women who
are mentally disabled as well as women suffering from HIV/AIDS, mental retardation,
musculoskelatal disorders, and diseases of the circulatory or respiratory system. Although the
Health Care Financing Administration (HCFA) does not keep records indicating the health status

! The number of abomons funded by the Medlcare program has remained stable since the
mid-1980s.
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of women seeking Medicare-funded abortions, anecdotal evidence suggests that a number of the
procedures are needed as a result of rape, including the rape of women who are institutionalized
or are so severely mentally disabled that they do not have the legal capacity to provide consent.
In addition, it appears that some Medicare beneficiaries in need of abortion are required to take
drugs (such as anti-psychotic or anti-seizure medication) that are contra-indicated for pregnancy.
If abortion were not available, thcse women woulcl be left with a choice between stopping
medications essential to their health and well-being, or continuing to take medication that can
cause miscarriage, fetal deformity or other conditinns that could lead to a pregnancy that
seriously threatens 2 woman’s already compromisid health. Finally, for many disabled women
insured by Medicare, pregnancy itself can be a heulth-threatening condition.

The Hyde Amendment

Every year since 1976, Congress has included in tae HHS appropriation a provision restricting
the expenditure of funds for abortion services. This funding restriction is commonly known as
the Hyde amendment. The current Hyde amendment was enacted as section 509 of the
Departments of Labor, Health and Human Services, and Education, and Related Agencies
Appropriations Act, 1998, Pub. L. No. 105-78, 111 Stat. 1467 (1997). That provision states that
"[n]one of the funds appropriated under this Act shall be expended for any abortion." Exceptions
to the prohibition are provided in section 510 for ¢ases of rape and incest, and certain

. circumstances in which continuing a pregnancy would place a woman’s life in danger. The
parameters of the abortion funding prohibition chinge from year to year. For example, dollars
appropriated in FY 97 could be expended for abartions needed in cases of rape, incest and life
endangerment, whereas dollars appropriated in FiY98 could be used for abortion in cases of rape,
incest but not all life endangering circumstances. Appropriations from some years past could be
used in all cases of life endangerment, but not in cases of rape or incest.

It is unclear, at this time, whether general appropriations riders like the Hyde amendment, apply
as a matter of law to federal trust funds. In the Medicare example, once appropriated funds are
deposited in the Medicarc trust fund, they are co-mingled with premiums paid by beneficiaries,
interest on investments, payroll taxes and other non-appropriated sources of income.> If, as a

2 The Hospital Insurance Trust Fund (HI), which funds Medicare part A, is financed
primarily through the hospital insurance payroll tax levied on current workers and their
employers. Additional sources of income to the HI fund include premiums from voluntary
enrollees, social security taxes and interest on investments. The Supplementary Medical
Insurance Trust Fund (SMI), which funds Mediczre part B, is financed primarily through a
combination of monthly premiums and funds appropriated from Federal general revenues.
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matter of law, appropriated dollars entering a trust fund lose their restrictions and are co-mingled
with unrestricted funds, neither the Hyde Amendment appearing in the FY 98 Act, nor any
earlier version of a Hyde Amendment, attaches to the funds paid out of the Medicare trust.
Alternatively, as a legal matter, if the appropriated dollars retain their restrictions, the version of
the Hyde amendment extant at the time the dollars were appropriated would remain with those
dollars -- potentially indefinitely.

Medicare and Abortion

HCFA policy on Medicare coverage for abortion i not well-documented. Neither the Medicare
statute nor the regulations explicitly mention coverage for abortion. 1t appears that the only
available written guidance is contained in a 1991 Medicare Carriers Manual in a section on
physician’s expenses for surgery, childbirth, and treatment for infertility. A cover sheet indicates
that the 1991 manual was being updated to reflect.a guidance issucd in 1987. The manual
provides:

[I]n the event of termination of pregnancy, regardless of whether terminated

spontaneously or for therapeutic reasons (i.e. where the life of the mother would

be endangered if the fetus were brought to term), the need for skilled medical

management and/or medical services is equally important as in those cases carried
. to full term.

To the extent this can be considered a statement of Medicare policy on abortion, funding is to
be provided only in cases where the life of the weman would be endangered if the pregnancy
were carried to term.?

Although HCFA knows that some claims submitied for abortion services are paid and others are

denied, the agency is unable to determine what limits, if any, different fiscal intermediaries have

applied in determining whether to fund abortions 4 HCFA has never issued guidance instructing
intermediaries to provide abortion services consistent with the Hyde amendment.

3 Yn 1987 and 1991, the years in which the initial guidance was issued and the carrier
manual updated, providing abortion funding only in cases of life endangerment was consistent
with the then current Hyde amendment.

4 n 1996, for example, there were 494 abortions allowed and 165 claims denied for
therapeutic abortions. It is unclear, however, if ihe denials were based on a determination that
the abortions fell outside the scope of abortion-related restrictions or whether they were for other
reasons that claims are routinely denied such as processing deficiencies (¢.g. submission of
incomplete forms), a determination that the service was not medically necessary, or a failure to

‘ meet eligibility requirements.



* - JUN-12-98 18:17  From:0GC IMMEDIATE OFFICE 2026907898 T-394 P.05/05 Job-525

Page 4

OPTIONS

The General Counsel of the Office of Managemerit and Budget (OMB) is of the opinion that if
appropriations riders (like the Hyde amendments) survive inside of trust funds, they need not
taint non-appropriated funds received from other sources (such as premium payments) if an
accounting mechanism can segregate restricted apjyropriated funds ftom all others. This practice
would leave the unrestricted funds (measured in the billions of dollars in both HI and SMI) to be

 spent in accord with policy established by the Adrainistration. Funding from sources other than

appropriations would remain unencumbered by any Hyde amendment which would apply, if at
all, only to dollars appropriated in the HHS appropriations bill.

The Office of Legal Counsel should be asked to advise whether general appropriations riders
remain attached to funds once they are deposited in a federal trust fund. Pending the outcome of
that effort and planning cautiously for the possibility that Hyde does apply to appropriated
dollars in the trust fund, prudence dictates that documentation be available to confirm that
restricted funds were not expended for an impermissible purpose. That can be achieved in two
ways:

Option 1

HHS policy would provide that abortion is available to Medicare recipients in cases of life
endangerment, rape, incest and cases in which an gbortion is necessary to preserve the woman'’s
health. A tracking mechanism would be instituted to show that only non-appropriated dollars
were expended for such services, and that restricted dollars were not spent for an impermissible
purpose.

Option 2

HHS policy would limit the availability of all Medicare funds consistent with the conditions
described in the cwrent Hyde amendment. In the event that appropriations restrictions are found
to survive inside a trust fund, it would be clear thit no funds at all had been spent for abortions
beyond those permitted by the current Hyde amendment.
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP

cc: Cathy R. Mays/OPD/EOP
Subject: My fun travel plans

I am leaving Monday morning for Nashville for the 7th Annual VP Family Conference. | know you
both are quite envious; | cannot tell you what a special experience this has been. Most important,
of course, is that you will have to endure a Monday morning meeting without my presence and my
recounting of my never-ending and fascinating woes. | know it will be difficult.

Seriously, if you need me, please page me through 3ky Page.

Although | believe there will be a brief USA Today story, | am not expecting a lot of break-through
news. We will do all that we can to push the kids outreach Exec Memorandum and the
announcement of new Medicare benefits and informiation assistance initiatives. However, there is
little doubt in my mind that the tobacco statement will get the most news.

Bruce, Elena can fill you in_on the latest on the Hyde and Medicare coverage issue, as well as the
increasing pressure to mandate contraceptive coverage for FEHBP and the rest of the private sector
as well, FYI, Rich is pushing on us to release the Donna letter to Nickles, outlining our position on
Hyde, as early as Monday afternoon. The hope is that our letter confirming we can do this

adfimistratively will significantly reduce the likelihod that the Republi ill legi ver this

issue this year.
bbbl A

Other notables this week include Tuesday's FDA Commissioner nomination announcement, as well
as the likely release of CBO's estimates on the Dincell bill. That is just some quick rambling to
substitute for my appearance tomorrow. Must go. Page me if you need me.

Cj
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Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: ‘HHS letter re Hyde Amendment application to Nledicare

Apparently we need to seriously contemplate getting the HHS/Hyde letter out on Monday.
According to Rich Tarplin (and Martha you would know better than anyone re this), the relevant
appropriations bill is up for a mark-up on Tuesday. If we do not get the letter out by Monday, it
may be too late to have a constructive impact on this bill; in other words, the Hill may not mark-up
a Hyde-like legislative fix if we get this letter up in & timely matter.

| told Rich that | would relay this info to you. My recommendation is that we get the letter up
ASAP (Monday), unless Martha and Janet have major objections? Elena has a copy of the letter in
case any of you have not seen it. Can we proceed:'??

cj

Message Sent To:

Elena Kagan/OPD/EOP

Martha Foley/WHO/EOP

Daniel N. Mendelson/OMB/EOP
Robert G. Damus/OMB/EOP
Audrey T. Haynes/WHO/EOP
Ann F. Lewis/WHO/EOP

Janet Murguia/WHO/EOP
Jennifer L. Klein/OPD/EOP
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
wASHINGTON, O.C. 20201

JUN 22 1998

The Honorable Don Nickles
Assistant Majority Leader

1133 Hart Senate Office Building
Washington, DC 20510-3602

Dear Senator Nickles:

Thank you for writing concerning, Health Care Financing Administration (HCFA) policy with
respect to the coverage of abortion under the Medicare program. We share your goal of ensuring
the broadest possible choice of health plans for Medlicare beneficiaries, including provider-
sponsored organizations, and look forward to working with you and your collcagues to achieve
‘ this end. Specifically, you posed three questions with respect to HCFA policy in this area:

(1) Does the language of the Hyde amendment control the extent to which Mecdicare pays for
abortions for its disabled population? (2) Does HCFA view abortion as a "medically necessary”

service covered by Medicare? (3) Is 2 health plan required to certify that it will cover abortions
in order to qualify as a Medicare + Choice plan?

With respect to your first question, the answer is yes. This Administration 1s committed to
applying the criteria of Hyde to the expenditure of Medicare funds for abortions. The most
recent Hyde amendment was enacted in the 1998 Labor, Health and Human Services, and
Education Appropriations Act and provides that "[nJone of the funds appropriated under this Act
shall be expended for any abortion." Exceptions «re provided for cases of rape and incest, and

certain circumstances in which a woman’s life would be endangered. The Medicare program .
will provide funding for abortions only as consistent with Hyde.

Your second question asks whether HCEA views abortion as a “medically necessary” service
covered by Medicare. Under the statute, Medicate covers items and services that are
“reasonable and necessary for the diagnosis or treatment of illness or injury . .. ." Absent
application of the criteria set out in Hyde, claims ior abortion services would be assessed under
this general statutory standard. As stated above, however, the Medicare trust funds will be
administered consistent with the lyde criteria. '
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Finally, you ask whether health plans arc required 10 certify that they will cover abortion in order
to qualify as Medicare + Choice plans. You express concern in your letter that such a
requirement would eliminate certain qualified provider-sponsored organizations (PSOs) from
participation. As you know, the Balanced Budget Act of 1997 (BBA) provides that each
Medicare + Choice plan must provide all items and! services (excluding hospice care) available
under Medicare Parts A and B. In addition, the Medicare + Choice statute provides that “only
the Medicare + Choice organization shall be entitlcd to receive payments from the Secretary
under this title for services fumished to the individual ." Therefore, in almost all instances, HHS
is prohibited from making direct payments to providers for Medicare + Choice services. |

We share your concern that these legal obligations could make it difficult for plans to participate
as PSOs if they have a moral or religious objection to covering abortion services. Our objective
in implementing Medicare + Choice is to encourayie the participation of as wide a range of PSOs
as is permissible under the statute, to help maximize the choices available to bencficiaries across
the country. As you know, my Department is cornmitted to working through a number of
administrative actions that could make it possible for plans that have a moral or religious’
objection to providing abortion coverage, 10 participate as PSOs in Medicare + Choice. We
look forward to working together to cnsure that Miedicare beneficiaries have a broad range of

choices in selecting a health plan, and to working with you on appropriate means of resolving
these issues. : i

Sincerely, -

S 7 Sl

Dorna E. Shalala
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June 12, 1998
MEMORANDUM TO THE PRESIDENT _ -

FROM: Bruce Reed
Charles F.C. Ruff

SUBJECT: Hyde Amendment Application to Medicare and Abortion Coverage
Requirements for Catholic Provider Sponsored Organizations

As you know, some women of child-bearing age qualify for Medicare because they
receive Social Security Disability Insurance (SSDI). Senator Nickles has asked HHS whether the
Hyde Amendment’s restrictions on government funiding of abortion apply to the Medicare
program. He also has asked whether health plans that refuse, on religious grounds, to provide
abortion services can still become Provider Sponsored Organizations (PSOs) eligible for
Medicare payments.

We believe that we must respond quickly t» Senator Nickles to have any chance of
avoiding another legislative confrontation over abortion policy. This memo provides
background information and policy options for your consideration.

Background )

Earlier this year, the Catholic Health Association (CHA) contacted HHS and the White
House about a ruling by a HCFA regional office that a Catholic-run PSO could participate in
Medicare only if it agreed to cover qualified abortions for women with disabilities. The CHA
vehemently objected to this ruling and asked if we. could intervene administratively. At the
sarne time, the CHA contacted Senator Nickles' oifice. The CHA discussed with Nickles both
whether the Hyde Amendment applies to Medicar¢: and whether Catholic PSOs can decline to
provide all abortions (even those permitted under Hyde) because of their religious objections.
The Senator, clearly sensing another abortion wedge issue, wrote to Donna Shalala to obtain™™
the Department's formal position on both of these issues.

Medicare and Abortion coverage. Five million non-e‘l'derly disabled Americans --
including two million women -- receive Medicare :overage by virtue of their SSDI eligibility.
The Medicare program currently covers about 500 abortions each year, while denying claims
in another 100-200 cases. These figures are consistent with those from the Reagan and Bush
Administrations. '

In 1991, HCFA issued a reimbursement directive stating that Medicare would cover
abortion services only in cases where the life of the mother was endangered. (Prior to this



time, there was no clear guidance on the subject.) This directive, which comported with the
then-existing Hyde Amendment, is actually more restrictive than the current Hyde amendment,
because it fails to cover abortions arising from rape and incest. The directive, however, has
not been modified, and remains the only policy gridance on abortion coverage under the
Medicare program. -

Although we believe that most Medicare carrier medical directors have largely
complied with this directive, some may have covered other kinds of abortions -- e.g.,
abortions arising from rape or incest, abortions involving deformed fetuses, or other medically
necessary abortions. In particular, carriers may have decided to cover some very difficult
cases involving the one-third of women on Medicare disability who have some serious mental
impairment (about 700,000 women). Such individual coverage decisions may help explain
why no one on the pro-choice side of the abortion debate has ever complained about our
coverage policy.

Legislative and Political Environment. The Nickles” letter has started yet another
controversial abortion debate. The CHA is working with Senator Nickles and others on
drafting legislation to make clear that Hyde applies to Medicare, as well as to exempt
organizations with ethical or religious objections irom any abortion coverage requirements.
(CHA and Nickles have gotten the impression froon HHS that Hyde does not apply to
Medicare and that the religious convictions of Catholic PSOs cannot be fully accommodated.)
Absent administrative action, there is no doubt thit we will see this issue raised on some
appropriations bill. At the same time, the womens' groups have become aware of this issue
and are urging the Administration to adopt a generous Medicare abortion coverage policy.

In the next few months, the Administration will have to deal with several other
controversial abortion issues. Most notably, the Republicans will bring up the partial-birth
abortion legislation sometime prior to the November elections. In addition, Republicans in
both the House and Senate will attempt to pass a bill, which most in the Administration
strongly oppose, to prohibit transfering a minor across state lines to bypass parental consent

requirements. Finally, we can expect the usual abortion riders to appear on appropriations
bills. : _

o

Options

All of your advisors (HHS, OMB, and DPC) agree that we should offer the CHA a
new administrative option that allows Catholic health plans to participate in Medicare without
covering any abortions, so long as they accept a slightly reduced capitated payment. We do
not know whether CHA will accept this offer, but we think it may do so, particularly if the
offer is combined with CHA'’s preferred outcome on the Hyde issue.

The outstanding question is whether Hyde applies to Medicare. We all agree that we
should inform Nickles that current Medicare policy, as set out in the 1991 directive, is to



cover only abortions necessary to protect the life of the mother. We also all agree that
because this “life of the mother” standard is more restrictive than the current Hyde
amendment, we should modify the directive to cover at least abortions arising from rape and
incest. We have not reached consensus, however, on whether we also should cover any other

- abortions (i.e., abortions that Hyde generally prevents the federal government from funding).
We see two viable options:

Option 1: Rule that the current Hyde Amendment (allowing funding where the life of the
woman is in danger or in cases of rape and incest) applies to Medicare. Under this
option, we would take the position that since some Hyde-covered appropriated funds are
deposited into the Medicare Trust Fund, all Medicare expenditures must abide by the Hyde
restrictions. We then would update our Medicare coverage policy to reflect the current,
comparatively expansive Hyde Amendment. DPC. and OMB support this option.

Pros:

. This option is most likely to avoid a legislative showdown on abortion funding that we
are unlikely to win.

. This option is consistent with our current position on Medicaid funding, and will cover
‘ more abortions than the current policy allcws.
. This option will enhance our ability to reach an agreement with the CHA on the PSO

-

abortion coverage issue. -

Cons:

. This option may expose us to criticism about non-coverage of extremely sympathetic
cases involving vulnerable and disabled wimen.

. This option will anger womens’ groups, which would prefer us to provide Medicare
coverage of the widest possible range of abortions, even if doing so would provoke the
Republicans to enact contrary legislation. N

Option 2: Rule that Medicare can cover abortions necessary to protect the health of the
woman (in addition to abortions allowed by Hyde). Under this option, we would segregate
appropriated funds from non-appropriated funds (payroll taxes, premiums, etc.) in the
Medicare Trust Fund and use the non-appropriated (and hence unrestricted) funds to pay for
the health-related abortions. HHS supports this option.

Pros:

‘ . This option will ensure that all abortions necessary to protect a woman’s health are



Cons:

covered, and will allow us to avoid criticism arising from non-coverage of highly
sympathetic cases involving vulnerable and disabled women.

This option will assuage the womens’ groups by providing for Medicare coverage of a
larger class of abortions.

This option will virtually guarantee a legislative battle with Nickles and his allies on
the appropriateness of using public funds to pay for abortions. We should expect to
lose this battle and to have to veto a bill over government funding of abortion.

This option diverges from this Administration’s past practice on government funding of
abortions.

This option might well undermine our ability to reach agreement with the CHA on the
PSO abortion coverage issue.

Recommendations

As noted, DPC (Bruce, Chris, and Elena) and OMB support Option 1, because (1) it is

most consistent with this Administration’s prior practice on government funding of abortions
and (2) it stands the best chance of avoiding a high-profile legislative battle -- on both the
Hyde and PSO issues -- that we are unlikely to win. HHS supports Option (2) because of the
special vulnerability of the population seeking abortion services under the Medicare program.
Counsel’s Office takes no pdsition as between the two options.

oA
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the Secretsry shall make sppropriate prospective adjustmems to the capitation
payment to such an entity (based oanuaﬁ,nlyMMofﬁuupected
costs of providing the service to such entity’s enrolises); and provided further, that
nothing in this paragraph shal be construed o change the Medicare program’s
coverags for such services and a Medicare + Ciroice organization described in this
paragraph shall be responsible for informing anrollees where to ubtain informatan
about all Medicare covered services. :
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Downpayment Act If - March 19, 1996, now codiffed x( 42 1

Current Law -- Antidiscrimination Amendment to cthe Balanced Budget

LS.C. § 238n

(with proposed additious xud disletionsifor the FY 1999 Labor/HHS

Appivpriatinns hitl)

§ 238n. Abortion-related diseriminazion i suvernmental acuvmwimz"mm
oPrsic o aiain | _

(2) In general T'he Federal Governmen;, o any Stare or local guvernment that

receives Fedena!

fingncial assistance. may nor subjuct any health carc entity to discrimination og the basls thate-

(1) the entity refises to undergo training in the poyformance efinduced ubuni'uns. 10
require ar provide such training, 10 performerch S ERFREE RIS IN
am abortions. ar o provide referrals for such training or such aborrions.

e

L

(2) the exdty refuses 1o make arrangtements for any of the activitie specificd in paragrmph

(1) or

(3) the cntity attends (ur attended) &, post-gradunte physician training program. or any
other program of traitsiny in the heaith professinng, that does not (or did nor) perform
induced abortions or require, provide or refer for training in the performance of induced

abortions, or muke arrangements foi* the provision of such training.

whether to gran: a legal status to & health cse ety (including 3 Hicense or certificate), or to
provide such eatity with financinl assigtance’ services ur other benefits. the Federal Ciovarnment,
or any State or local government that reocives Federal (igancial assistance, shall desm sceradive
any pestgradirate physician training progran: that would be secredived but for the accrediting
agency's raliance upon an acereditation standard that requizes wn ety to-perform an induced
abortion or require. provide, or refer for triining in the perfonmunce of induced sbortions. or
make arrangements for such training, less of whether such standard provides exceptions or
exemprions, The government involved shall formulate such regulations or other mechanisme, or
enter into such agreements with acerediting 1gencies. as arv necessary W vomply with this

subsnction,

' (b) Accreditation of postgraduate physician uudning programs. (1) In general, In determining

(2) Rules uf cunsiruction. (A) In general, With respect t3 subelouses (T) and (IT) of section
705(a)}2)(D)() [42 USCS §2924(CZ)(RX)(E), (D] (relating to 2 program of insured loans for
training in the health peofussions), the requirements in such subcluuses regarding accrodited

intesnship or residency progruns ame subject lo paragraph (1) of this subrection,

(B) Exeeptions. This scction shull i~

(i) prevert any heglth care elmty from: voluntarily electing to he: trained, to train, or to
wvange for training in the performance vl 10 perform, or to make retacrais for induced.
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(ii) prevent gn accrediting agency ar 2 Feg ,
bl . \ eral. State or {ocal governmen, from :
cstablishing standards of medical competency applicab] indivi
? ; 4 nly .
have voluntarily clecred ¢0 perforts abortions, PP oty 1o those individualy who

(¢) Definitions. For Purposes of this sezricyy:
(1) The term “financiy] 3ssistance”, with respecttaoa govmhmt

(3) The 1erm "postgraduare physician treining program® includes 1 residency training program,

Uuly 1. 1944, ch 373, Tide IL pare B §245, 25 added Apy; '
. . §24S, April 26, 1996, P, L |

$S15. 110 Stax. 1321-245: May 2, 19%€ p. | 104-140.2!(3). 110 Stax:. 15270;. 134 Tile V.

HISTORY: ANCILLARY LAWS AND DIFECTIVES

Explanatory notes:

ActMay 2 1996 P, L. 104-140 §I(;1) 110 Star. 1327, inserted th l " '
M 5 X et 1327, e heading "TITLE
lwhgifUS APPROPRIATIONS" after the cnzcung clause of Acy April 26, 1996, p. L,
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June 22, 1998

The Honorable Don Nickles
Assistant Majority Leader

133 Hart Senate Office Building
Washington DC 205 10-3602

Dear Senator Nickles:

Thank you for writing concerning Health Care Financing Administration (HCFA) policy
with respect to the coverage of abortion under the Medicare program. We share your goal of
ensuring the broadest possible choice of health plans for Medicare beneficiaries, including
provider—sponsored organizations, and look forward| to working with you and your colleagues to
achieve this end. Specifically, you posed three questions with respect to HCFA policy in this
area: (1) Does the language of the Hyde amendment control the extent to which Medicare pays
for abortions for its disabled population? (2) Does ICFA view abortion as 2 "medically

‘_ necessary" service covered by Medicare? (3) 1s a health plan required to certify that it will cover
abortions in order to qualify as a Medicare + Choice plan?

With respect to your first question, the answer is yes. This Administration is compmitted
to applying the criteria of Hyde to the expenditure of Medicare funds for abortions. The most
recent Hyde amendment was enacted in the 1998 iLabor, Health and Human Services, and
Education Appropriations Act and provides that “(nlone of the funds appropriated under this Act

_ shall be expended for any abortion." Exceptions are provided for cases of rape and incest, and
certain circumstances in which a woman’s life would be endangered. The Medicare program
will provide funding for abortions only as consistent with Hyde.

Your second question asks whether HCFA views abortion as a “medically necessary"
service covered by Medicare. Under the statute, Medicare covers items and services that are
sreasonable and necessary for the diagnosis or trzatment of illness or injury . . . " Absent

application of the criteria set out in Hyde, claim; for.abortion services would be assessed under

this general statutory standard. As stated above, however, the Medicare trust funds will be
administered consistent with the Hyde criteria.

Finally, you ask whether health plans are required to certify that they will cover abortion
in order to qualify as Medicare + Choice plans. You express concern in your letter that such a
requirement would eliminate certain qualified providcr-sponsored organizations (PSOs) from
‘ participation. Asyou know, the Balanced Budget Act of 1997 (BBA) provides that each
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l Medicare + Choice plan must provide all items and services (excluding hospice care) available

2026907338 =423 F.03/03 Jop=adl

under Medicare Parts A and B. In addition, the Medicare + Choice statuté provides that “only
the Mcdicare + Choice organization shall be entitled to receive payments from the Secretary
under this title for services fumnished to the individual ." Therefore, in almost all instances, HHS
is prohibited from making direct payments to proviclers for Mecdicare + Choice services.

We share your concern that these legal obligations could make it difficult for plans to
participate as PSOs if they have a moral or religious objection to covering abortion services. Our
objective in implementing Medicare + Choice is to encourage the participation of as wide a range
of PSOs as is permissible under the statute, to help maximize the choices available to
bencficiaries across the country. As you know, my Department is currently working through a
qumber of administrative actions that could make it possible for plans that have 2 moral or
religious objection to providing abortion coverage. 1o participate as PSOs in Medicare + Choice.
We look forward to working together to ensure thet Medicare beneficiaries have a broad range of

choices in selecting a health plan, and to working ‘vith you on appropriate means of resolving
these issues.

Sincerely,

Donna E. Shalala
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WASHINGTON, D(C 20510-7012

March 19, 1998

The Honorable Donna Shalala, Secretary
Department of Health and Human Service
200 Independence Avenue, SW
Washington, DC 20201

Dear Secretary Shalala:

It has come to my attention that the Health Care Financing Admunistration has not provided clear
guidance on whether managed care risk plans Mm/wbabﬂww
as a risk plan in the Medicare+Choice program. Obvicusly, this interpretation would unnecessarily limit the
types of health plans that would be eligible to provide services to Medicare beneficiaries.

The intent of the Medicare+Choice program wiis to give Medicare beneficiaries a wide variety of
choices when selecting a health plan, including the option of a provider-sponsored organization. Any -
interpretation which requires abortion coverage in order to be a certified risk plan would be inconsistent with

‘thﬁnent of the Balanced Budget Act of 1997. This type of policy would only serve to eliminate certain

qualified provider-sponsored organizations from participation and restrict the health care options avmﬂile to
senior citizens.

In addition, this type of policy would clearly diicriminate against plans who, for religious reasons,
may object to providing abortion services. [ have received a letter from the New York State Catholic
Conference expressing their concern regarding an appezrent interpretation by HCFA's Region II office on the
1ssue of covering abortions. It would be a grave mistake for the federal government to prohibit catholic-

sponsored health plans from providing care to the elde:ly and disabled simply because of their moral
objections to abortion.

For these reasons, it would be helpful if you could clarify HCFA’s policy by answering the following
questions regarding Medicare's coverage of abortion. (1) Does the lagguage of the Hyde amendment
control the extent to which Medicare pays for abortior.s for its disabled population? (2) Does HCFA view
abomon as a "medically necessary” service covered by Medicare? (3) Is a health plan requlred to certify
that it will cover abortions in order to qualify as a Mecicare+Choice plan? A written opinion on this matter
would help clarify HCFA’s policy and provide much needed guidance for the certification process.

Thank you for your assistance in this matter. I look forward to seeing your response as soon as
possible,

Sincetely,

® s

ON NICKLES
Assistant Majority Leader
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Record Type: Record

To: See the distribution list at the bottom of this message

cec: Laura Emmett/WHOQO/EOP, Sarah A. Bianchi/OPD/EOP
Subject: HCFAs Interpretation of Medicare Coverage for Abortions

The Catholic Health Association brought to Chris and my attention a situation that we thought you
should be aware of regarding HCFAs interpretation that managed care risk plans be required to
certify that they would cover medically necessary, elective abortions in order to qualify as a
Médicare risk plan. CHA has been given inconsistent reports from HCFA regarding whether and
when HCFA requires a health plan to certify coverage of elective abortions. A requirement to
ce_[t_if_y coverage of elective abortions would create an enormous problem for CH plans when they
apply to HCFA to be certified as a Medicare + Choic:e plan.

Catholic health plans should not be excluded from participation in the Medicare risk plan program or
the Medicare + choice program because of their religious belief that the provision or coverage of
abortion is morally wrong.

CHA is getting pressure from the pro life side. CHA has asked chris for some written letter from
‘ someone. Chris thought we may want to do a call or meeting on the issue.

Message Sent To:

Elena Kagan/OPD/EOP
Jennifer L. Klein/OPD/EOP
Janet Murguia/WHO/EOP
William H. White Jr./WHO/EOP
Audrey T. Haynes/WHO/EOP
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MEMORANDUM FOR THE P DENT AND THE VICE PRESIDENT Cop < d

FROM: MARIA ECHAVESTE ' c(?z)k;m

SUBJECT: OPL WEEKLY REPORT -March 7 - March 13 pacg !

YLL‘-L'A
N ING P IDEN INITIATIVES K i

. ! -(LL‘S

RACE INITIATIVE

. Ethnic community commits to Race Initiative- Members of the ethnic community met

with Judith Winston to make “commitments” for specific projects to further the goals of
the Race Initiative, including hosting siy regional community dialogues, three police\
community forums, and sponsoring Public Service Announcements. They are also
planning to commission a poll on race perceptions, create a youth race program and assist

with the campus dialogue program.
SOCIAL SECURITY
. Gene Sperling and OPL met with the leaders of the key aging organizations to address

concerns they have raised about our Social Security dialogue. Many of the groups felt
excluded by our agreement to have AARP and the Concord Coalition sponsor the Social
Security Forums, while others asked us to refrain from using words such as, “exhausted,
bankrupt, and broke,” when describing 2029. They believe such language furthers the
belief that drastic action is needed, i.e. privatization. The groups were pleased by our
commitment to meet with them on a monthly basis.

HEALTH CARE

Reaction to your speech at the AMA was outstanding. They were thrilled with your
remarks.

The Catholic Health Association (CHA) is concerned about HCFA’s interpretation that
managed care risk plans be required to certify that they would cover medically necessary,
elective abortions in order to qualify as i Medicare risk plan. CHA has been given
inconsistent reports from HCFA regarding whether and when HCFA requires a health

elective abortions would create an enorriaous problem for CHA plans when they apply to
N HCFA to be certified as a Medicare+Choice plan.

G,

[}
R(q plan to certify coverage of elective aboriions. A requirement to-certify coverage of
1
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To: Elena

From: Cynthia Dailard
Date: October 1, 1998
Re: ' RU-486
Purpose

This memo describes where RU-486 is in the FDA approval process, explains the
legislative status of the Agriculture Appropriations bill and the Coburn amendment preventing
the approval of RU-486, and describes the implications of this amendment both within and
beyond the abortion context.

Pharmaceutical Status

RU-486 (or mifepristone) is an effective non-surgical method of early abortion (often
referred to as a “medical abortion™) that has been in use in other countries since 1981. Itis an
antipregesterone, one of a family of drugs that block the action of progesterone, a hormone
needed to maintain pregnancy. The drug is adminjstered within the first seven weeks following
conception, and is followed three days later by misoprostol, a prostaglandin which causes uterine
contractions.

RU-486 was approved for use in France, Great Britain, and Sweden following extensive
clinical trials that demonstrated its safety and effe¢tiveness. During the Bush Administration, the
FDA issued an “import alert” which helped ensure that RU-486 would not be available in the
United States for any purpose. A United States District Court that examined the “import alert”
concluded, “[T]he decision to ban the drug was based not from any bona fide concern for the
safety of users of the drug, but on political considérations having no place in FDA decisions on
health and safety.”

When President Clinton took office in January 1993, he signed an Executive Order
directing HHS to assess initiatives to promote the iesting and licensing of RU-486. As the result
of the Administration’s efforts following this directive, the French drug company, Roussel Uclaf,
donated the US patent rights to RU-486 to a non-profit research organization, the Population
Council. The Council announced that it would conduct clinical trials in 17 sites across the
country, and would work to locate a manufacturer to produce and distribute the product.

Population Council has completed its clinical trials, which show that RU-486 is 95%
effective in terminating pregnancy. Women taking the drugs need to see a doctor three times. Its
side effects cam iniclude painful uterine contractions, nausea, vomiting, diarrhea and headaches.

A small number of the women in the trials had to be hospitalized or given transfusions because
of bleeding, and 1.5% of participants in the US trial required a surgical abortion.

1



In 1996, shortly after the Population Council submitted its clinical trial data to the FDA,
the Agency declared that clinical trials revealed the drug to be safe and effective for terminating
an early pregnancy, when used under close medical supervision in combination with misoprostol.
At that time, it issued an “approvable letter” for the use of mifepristone and misoprostol for early
abortion, but said that it would withhold final approval until it received more information about
the drug’s manufacture and labeling. The Population Council has indicated that it has located a
pharmaceutical company willing to manufacturer the drug, which could become available on the
market sometime next year.

Legislative Status

Representative Coburn successfully offered an amendment to the House Agriculture
Appropriations bill that would prohibit the expendliture of FDA funds for the testing,
development, or approval of any drug for the “chemical” inducement of abortion. “Approval”
was defined to include the approval of production, manufacturing or distribution. The Senate bill
did not contain a similar provision.

The Coburn amendment and disaster relief are currently the only outstanding issues in

- conference. The Senate conferees voted 8-5 against receding to the House language on RU-486
(all the Democrats voted with us, as did Specter and Gorton. Chairman Stevens initially voted
with us, which would have made the vote 9-4, but then switched his vote when he realized that it
was not needed to prevent the language from being accepted by the Senate.)

If the House and Senate conferees continu: to remain in disagreement, they could decide
to approve the conference report with the RU-486 language “in disagreement”, meaning that the
conference report would return to both chambers, requiring an up or down vote on the Coburn
amendment. The conference report would first go to the House, which would certainly approve
the Coburn language once again. Then it would go to the Senate, which would probably (but not
certainly) vote against the amendment. However, Lott is adamant about preventing the
conference report from returning to the Senate, because procedural rules would allow the report
to be opened up for any reason, and we could expizct Daschle or Harkin to offer an amendment
adding $7.5 billion for disaster relief. For this reason, Lott wants the issue to be resolved in
conference.

Implications of the Coburn Amendment

This amendment has several far reaching implications both within and beyond the
abortion context. First, this amendment represents the first time that Congress has attempted to
override the FDA'’s authority 1n approving a arug.j&mericans rely on the FDA to appropriately
evaluate drugs for safety and efficacy based on sound scientific principles. In attempting to
legislate against RU-486's approval, Congress thrLatens the integrity of the FDA and its routine
approval process.




Second, this amendment would deny women a major medical breakthrough which
provides a safe non-invasive alternative to surgicil abortion. Unlike a surgical abortion, RU-486
would be available in the privacy of a doctor’s office -- rather than a clinic that may be subject to
violence or protests -- and will be far more accestcible to women who do not have abortion clinics
conveniently located within their county or state.. The amendment would also ban the approval
of another promising drug named mexotrexate which is currently being testing in clinical trials
for pregnancy termination. This drug has already. been approved for chemotherapy and is being
widely used for that purpose. Clearly, the Coburn amendment would block the FDA from
approving its use for medical abortion, including efforts to provide labeling for this use.

Third, the amendment would freeze research on other drugs which could lead to
important treatments for a host of diseases benefiling both women and men. For example,
researchers believe that RU-486 has potential for use in treating breast cancer, endometriosis,
Cushing’s Syndrome, AIDS, diabetes, brain tumors and glaucoma. It has the potential to help
treat a wide range of conditions related to reproductive health, including uterine fibroids. The
amendment could also have dangerous implications for the development of drugs that are used
for purposes other than terminating a pregnancy, but which may cause miscarriages. Many
drugs, including chemotheraphy and anti-ulcer medications, have the side effect of inducing
abortion. While the proponents of the amendment argue that their intent is only to ban those
drugs that have the primary purpose of causing abortions, the research community believes that
the broad scope of the amendment could stifle research in these other important areas.
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Record Type: Record

To: Martha Foley/WHO/EOP
cc: See the distribution list at the bottom of this message
bce:

Subject: Re: Senate Agriculture Approps SAP &

Given your suggestion that we not specifically reference the House provision {Coburn amendment),
| have made the Senate SAP draft language more general.

"The Administration would also strongly oppose lariguage that would intervene in the drug safety
practices of the Food and Drug Administration (FD4) and place restrictions on scientific research
that can protect women's health and offer safe medical choices. We urge the Senate not to
include language that would interfere with the FDA's continued use of rigorous testing and the
highest scientific standards to protect the public health.”

Martha Foley

#  Martha Foley
" 07/02/98 09:27:31 PM
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Record Type: Record

To: Daniel N. Mendelson/OMB/EOP@EOP

ce: See the distribution list at the bottom of this message
Subject: Re: Senate Agriculture Approps SAP [;ﬂ

| would not reference the House provision per se but talk more generically about how we would
oppose an amendment related to, etc. efc.

Message Copied To:

Charles E. Kieffer/fOMB/EOP@EOP
Jennifer L. Klein/OPD/EOP@EOP
Christopher C. Jennings/OPD/EOP@EOP
Elena Kagan/OPD/EOP@EOQOP

Jim R. Esquea/OMB/EOP@EOP

Maessage Copied To:
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: f, Jennifer L. Klein
™ 06/25/98 01:52:28 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Revised Talking Points on Coburn RU-486 Amendment

It is appalling that Congress would decide to intervene in the drug safety practices of the Food and
Drug Administration. For years the FDA has used vigorous testing and the highest of scientific
standards to protect public health. This unprecedented Congressional action substitutes political
ideology for sound science. [t would restrict scientific research that can protect women's lives and
offer them safe medical choices. It shows the extroimism of those whose real agenda is to deny
completely the ability of women to make their own reproductive choices.

Message Sent To:

Elena Kagan/OPD/EOP

Ann F. Lewis/WHO/EOP
Maria Echaveste/WHO/EOP
Martha Foley/WHO/EOP
Joshua Gotbaum/OMB/EOP
Linda Ricci/OMB/EOP
Audrey T. Haynes/WHO/EOP
Christopher C. Jennings/OPD/EOP
Cynthia Dailard/OPD/EOP
Neera Tanden/WHO/EOP
Nicole R. Rabner/WHO/EOP
Sarah A. Bianchi/OPD/EOP
Laura Emmett/WHOQO/EOP




