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December 1, 2000 

MEMORANDUM FOR THE PRESIDENT 

FROM: MARIA ECHAVESTE, BRUCE REED, BETH NOLAN, AND 
BARBARA CHOW 

SUBJECT: Proposed Presidential Commission on Educational Resource Equity 

As you requested after your discussions with Representative Chaka Fattah regarding 
school finance equity, we have met with his staff and explored possible actions that could be 
initiated in the remainder of your term. This memorandum ettt-l+Hes-ettr-Fewm-tB€tt4a-titm, 

specificallySpecifically, we recommend that you establish a Presidential Commission on 
Educational Resource Equity that would-,-among other things,_-produce a substantive report on 
the issue as well as increase public awareness of the importance or itissuc. This action would 
allow you to move the federal government forward on a key education and civil rights issue that 
is fast becoming the next big wave in education refom1 -- one that builds logically on the public 
expectations set by your mandate of holding states accountable for helping all students reach 
high standards. 

BACKGROUND 

Flowing from the 1994 Improving America's Schools Act and Goals 2000, we are now in 
a period of movement toward high standards and accountability in education. As a result, itl! is 
crucial critical that all students have access to the educational resources necessary to achieve 
high standards. Nonetheless, traditional structures for funding public education have created 
substantial disparities in educational resources by race, ethnicity, and other factors. Thus, it is 
crucial vitally important that we better understand and chart a course for our nation to overcome 
resource gaps. Last year a Congressionally-mandated Committee on Education Finance, a panel 
of academics convened by the Department of Education and the National Research Council, 
raised this point in a report concluding that "money can and should be used more effectively than 
it traditionally has been to make a difference in U.S. schools. To promote the achievement of a 
fair and productive educational system, finance decisions should be explicitly aligned with broad 
educational goals." 

Furthennore, legal challenges underscore the importance of this issue. Today, there are 
school resource equity cases pending in at least 23 states, and dozens more have been heard over 
time. Over the years, y¥our Administration has participated as amicus in several recent lawsuits 
filed against states involving Title VI discrimination claims, making clear that such claims are 
actionable, while taking no position on the merits of the underlying claims. Title VI of the Civil 
Rights Act of 1964 requires that when recipients endeavor to provide educational resources they 
do so in a nondiscriminatory manner, even though it does not impose any affirmative obligation 
on recipients to provide resources. +herefr1re, the The responsibility of each state depends on its 
authority and role in the educational system. Nonetheless, it is important to make states aware of 
their obligations under Title VI, as well as to alert them lo their potential vulnerability to lawsuits 
to give them impetus to examine their resource allocation to ensure that their provision of 
educational resources is undertaken in a nondiscriminatory manner. 
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Accordingly, the Department of Education and the Department of Justice have agreed to 
develop guidance for states and/or districts on resource comparability requirements under Title 
VI. Guidance would provide information such as which state actions can implicate Title VI 
(e.g., direct provision of state resources, non-enforcement of state mandates, state delegation of 
educational funding to localities, establishment of state promotion/graduation requirements); 
what constitutes an unjustifiable disparity by race or ethnicity; and which disparities are most 
pertinent (e.g., direct funding, teacher quality, facilities, instructional programs, class size, etc.). 
This guidance should be ready for release before the end of your Administration. 

On the legislative side, Representative Fattah has proposed federal action on school 
finance on more than one occasion. In February of 1999, Fattah filed H.R. 555, the "Equal 
Protection School Finance Act." which had over 40 co-sponsors, but which was defeated as an 
amendment in October of 1999. Fattah's bill essentially makes state eligibility for federal 
education funds contingent upon an acceptably narrow degree of variation in per pupil funding 
among districts in a state. 

RECOMMENDED ACTION 

After consulting with Representative Fattah's staff and considering the viable options for 
action in the time remaining, we believe that the creation of a Presidential Commission on 
Educational Resource Equity would best allow you to provide leadership and public awareness 
in the short term, while ensuring some concrete action on this issue in the next Administration. 
The release of an Executive Order establishing such a Commission would offer an excellent 
opportunity for you to tout the progress of the standards and accountability movement (including 
the legacy of the 1994 Improving America's Schools Act and Goals 2000) while challenging the 
nation to examine the next steps in education reform - including the equitable allocation of 
resources to support the higher expectations you have helped establish for all students. 

The Presidential Commission on Educational Resource Equity. We recommend that you 
appoint a six- to eight-member Commission composed of familiar and respected individuals 
drawn from the political and policy spheres, academia, and the private sector. Such a 
Commission could build on the issues identified by the Congressionally-mandated Committee on 
Education Finance by engaging stakeholders at a variety of levels in addressing and examining 
those issues, hosting public forums, and recommending policy changes to improve resource 
allocation. A final report by the Commission to the incumbent President would generate broad 
public attention and serve to provide a policy push to the next Administration. Additionally, an 
Executive Order establishing a Commission could also mandate an annual report offering a 
compilation of statistics on school finance, describing the status of resource comparability across 
the nation, providing case studies on school finance equity and outlining promising practices for 
achieving school resource equity. A small but substantive Commission could be named before 
you left office and staffed by the Department of Education. 

CONCLUSION 

With your concurrence, we will prepare immediately an Executive Order and compile a 
slate of recommended candidates for the Commission. 
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MEMORANDUM TO BARBARA CHOW, MARJA ECHAVESTE, BETH NOLAN AND 
BRUCE REED 

From: 

Subject: 

Caroline Chang 
Katie Hong 
Bethany Little 
David Lussier 
Peter Rundlet 

School Finance Equity Options 
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As you know, the President has expressed strong interest in establishing a Presidential 
Commission on Educational Equity, per conversations with Representative Chaka Fattah, who 
has previously pursued the issue in the form of legislation. After examining the extant research 
and legal activity, and after discussions with both the Department of Education's Office for Civil 
Rights and with Fattah 's Chief of Staff and Education Legislative Assistant, we offer a menu of 
possible steps that could be taken. We recommend a multi-pronged approach that would allow 
the President to increase public awareness of this issue and provide leadership in the short term, 
while ensuring some concrete guidance and follow-up. Most of the following options could be 
incorporated into an Executive Order or Memorandum to the Secretary, which would require 
some action on this issue that could endure into the next Administration. We will schedule a 
meeting for early next week or the following week to discuss which options we should pursue 
and next steps for action. 

>j/J_) Education Vision Speech. Congressman Fattah's principal goal is to focus national attention 
on the issue of school finance equity. Fattah's staff is very enthusiastic about the possibility of 
the President highlighting this issue as part of a larger policy address on education. While the 
context for this speech would be the progress of the standards movement and legacy of Goals 
2000 (per our earlier memo), school finance equity is clearly among the issues that the President 
could address as he outlines the critical next steps the nation must take in order to build upon the 
success of the last eight years. 

2) Department of Education Guidance. This Administration has participated as amicus in 
several recent lawsuits filed against states involving Title VI claims, essentially arguing that such 
claims are actionable, even though we have not taken a position on the merits of the underlying 
claims. As part of discussions about Federal participation in these cases, the Department of 
Education agreed to work with the Department of Justice to develop general guidance to states 
and/or districts on resource comparability requirements under Title VI. This guidance would be 
fairly general. Title VI requires that when recipients provide resources they do so in a 
nondiscriminatory manner, but it does not impose any obligation on recipients to affirmatively 
provide educational resources. Therefore the responsibility of each state will differ based on its 
authority and role in the educational system. Nonetheless, it would be useful to make states 



aware of Title VI standards regarding resource equity and the risk of lawsuits, possibly giving 
them impetus to examine their school finance equity situation and take proactive measures. 
Guidance could provide infonnation such as: What state actions can implicate Title VI (e.g. the 
direct provision of state resources, the non-enforcement of state mandates, state delegation of 
educational funding to localities, the establishment of state promotion/graduation requirements); 
What constitutes a disparity by race/ethnicity; What disparities are most pertinent (e.g. teachers, 
facilities, instructional programs, instructional support). 

3) Presidential I Secretarial Commission. Representative Fattah's staff indicated that they are 
most concerned about achieving public engagement and less concerned about how this is done. 
Because a Presidential Commission would require extensive vetting and time, we recommend a 
Secretarial commission as an alternative. A Secretarial commission could be appointed within 
30 days of the signing of the Executive Order. Per Fattah's suggestion, a commission or summit 
(see below) could include a combination of high-profile public figures (e.g. Oprah Winfrey, 
Colin Powell, Bill Gates, Michael Eisner, Patrick Moynihan, Paul Tagliabue, Jesse Jackson), as 
well as people more engaged in the substance of the issue (e.g. Marion Wright Edelman, Bob 
Chase, Bill Gray, Paul Vallas, Patrick Swygert, Allan Odden, Mike Casserly). A Commission or 
Task Force staffed by the Department could continue the national dialogue on school equity in a 
number of ways including: compiling data and issuing reports; convening regional town hall 
forums led by high-profile Commissioners to engage state/local policymakers and constituents; 
and recommending legislative or budgetary initiatives. 

4) Report on School Finance and Resource Comparability. The President or Secretary could 
commission the Department of Education (OERI, OESE, NCES) or the National Academy of 
Sciences to issue an annual or biannual report compiling statistics on school finance, and/or 
describing the status of resource comparability across the nation. Alternatively or in addition, a 
report could be requested that would include case studies on school finance equity and offer 
promising practices and key principles for improving school finance equity and achieving 
resource comparability. 

5) School Finance Summit. The President could convene a small group of leaders from media, 
business, advocacy organizations, foundations, government and academia to discuss the 
importance of putting school finance on the national stage and creating innovative ways to 
achieve school finance equity. This group could explore possibilities for pursuing these goals, 
possibly including an alliance or program funded by a business or foundation. 

6) Alliance on Resource Equity. This would be a step in addition to or beyond a typical 
Commission, in which the Secretary would be tasked with establishing partnerships with outside 
groups and experts to build a groundswell of public awareness and popular support. The 
leadership role that the Mott Foundation has played on the after school issue provides a good 
model for a public/non-profit/private alliance. A coalition or alliance would amplify the reach of 
any forums and publications, and would establish a more pern1anent entity to generate persistent 
pressure and progress. 



tt.tl. l( .1'::!'::!'::1 lC:::'l:'.lft-'l'I Utt!~~ Ut IH~ HH~ 

No. 98-2096 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

DAVID POWELL, et al., 

l~U. O!O 

Plaintiffs-Appellants 

V'. 

THOMAS J. RIDGE, et al., 

Defendants-Appellees 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 
SUPPORTING APPELLANTS AND URGING REVERSAL 

BILL LANN LEE 

t-' • C../ .;!( 

JUDITH A. WINSTON 
General Counsel Acting Assistant Attorney General 

STEVEN Y. WINNICK 
KARL M. LAHRING 
ADINA N, KOLE 

Attorneys 
Department of Education 

DENNIS J. DIMSEY 
SETH M. GALANTER 

Attorneys 
Department of Justice 
Civil Rights Division 
P. o. Box 66078 
Washington, D.C. 20035-6078 
(202) 307-9994 



TABLE OF CONTENTS 

~AGE 

INTEREST OF THE UNITED STATES 1 

STATEMENT OF THE ISSUES I I I 2 

STATEMENT OF THE FACTS ' . '. 3 

SUMMARY OF ARGUMF.NT .. 3 

ARGUMENT: 

I. 

II. 

CONCLUSION 

i 
PLAINTIFFS MAY ENFORCE THE DISCRIMINATORY EFFECTS 
STANDARD CONTAINED IN nm DEPARTMENT OF EDUCATION'S 
TITLE VI IMPLEMENTING R~GULATIONS . . . . . . . . . 5 

A. Title VI Discriminatory Effects Regulations 
May Be Enforced Th~ough 42 U.S.C. 1983 .. 6 

I 

B. Persons Have A Private Right Of Action To 
Bnf orce The Discriminatory Effects 
Regulations . . . . . . . . . . . . . 15 

PLAINTIFFS' COMPLAINT STATES A CLAIM FOR VIOLATION 
OF THE DEPARTMENT OF ED6CATION 1 S TITLE VI 
REGULATIONS . . . . . . '·. . . . . . . . . . . . 

A. 

B. 

Plaintiffs' Factual Allegations Support An 
Inference Of Intentional Discrimination 
In Violation Of The Title VI Regulation 

Plaintiffs Have Al+eged That The 
Commonwealth Provides Funds For·Education In 
A Manner That Has A Discriminatory Impact On 
Predominantly Minority Districts In Violation 
Of The Title VI Re~ulation 

20 

22 

23 

27 

CERTIFICATE OF COMPLIANCE 

TABLE OF Au;THORITIES 

CASES: 

Acierno v. Cloutier, 40 F.3d 597 (3d Cir. 1994) (en bane) ll 

Alexander v. Choate, 469 U.S. 2871 (1985) 

-il 
' ' 

• 6 



rLD • .lf.J..:JJJ .J.L•t:.Jfl-11 UI ,. J.L.[_ VI I I IL nno..:J 11V.U..LU 

CASES {continued): 

Alexander v. Polk, 750 F.2d 250 (3d Cir. 1984) 

Angelastro v. Prudential-Bache Sec .. Inc., 764 F.2d 939 
(3d Cir.), cert. denied, 474 U.S. 935 (1985) 

Arizona v. California, 373 U.S.· 546 (1963) 

Ashbrook v. Block, 917 F.2d 918 (6th Cir. 1990) 

Balgowan v. New Jersey, 115 F.3d 214 (3d Cir. 1997) 

Bennett v. Schmidt, 153 F.3d 516 (7th Cir. 1998) 

I ......... ..JI 

PAGE 

.. 8 

16 

19 

17 

12 

21 

Blessing v. Freestone, 117 S. Ct. 1353 (1997) . passim 

Blue Chip Stamps v. Manor Drug Store§, 421 U.S. 723 (1975) 17 

Brennan v. Stewart, 834 F.2d 1248 (5th Cir. 1988) 

Campaign for Fiscal Equity, Inc. v. New York, 
655 N.E.2d 661 (N.Y. 1995) I •••• 

Cannon v, University of Chicago, 441 U.S. 677 (1979) 

Chester Residents Concerned for Quality Living v. ~' 
132 F.3d 925 (3d Cir. 1997), vacated as moot, 
119 S . Ct . 2 2 ( 19 9 8 ) . . . . . . . . . . . . . . 

Cheyney State College Faculty v. Hufstedler, 703 F.2d 732 

13 

21 

passim 

passim 

(3d Cir. 1983) . . . . . . . . . . . . . . 19 

Chrysler Corp. v. Brown, 441 u.s. 281 (1979) . 7 

Connecticut v. l'..e..al, 457 U.S. 440 (1982) 25 

DiBiase v. SmithKline Beecham Co:q>., 48 F.3d 719 
(3d Cir.), cert. denied, 516 U.S. 916 (1995) 

Elston v. Talladega County Bd. of Educ., 997 F.2d 1394 
(11th Cir. 1993) ...... . 

E:x: 9arte Young, 209 U.S. 123 (1908) .... 

Fjnberg v. Sullivan, 658 F.2d 93 (3d Cir. 1981) 

Floyd v. Waiters, 133 P.3d 786 (11th Cir.), 
vacated and remanded, 119 S. Ct. 33 (1998) 

-ii-

22 

25, 26 

12 

16 

14 



t t.t:I. l. f. l.'::1'::1'::1 1c::.· 10orn vr r .J."'--1:... vr 111L.. nn..;> 

CASES (continued) : 

Foulk v. Qonjon Marine Co., 144 F.3d 252 (3d Cir. 1998) 

Frazier v. SEPTA, 785 F.2d 65 (3d Cir. 1986) 

Fuller v. Rayburn, 161 F.3d 516 (Bth Cir. 1998) . 

PAGE 

20 

21 

13 

Garcia v. Elf Atochem N. Am., 28 F.3d 446 (5th Cir. 1994) 13 

Gegenheimer v. Galan, 920 F.2d 307 (5th Cir. 1991) 

Gregory v. Chiehi, 843 F.2d 111 (3d Cir. 1988) 

Guardians Ass'n v. Civil Serv. Comm•n, 
463 U.S. 582 (1983) ..... 

Hafer v. He..l.,Q, 502 U.S. 21 (1991) ... 

Helms v. McDaniel, 657 F.2d 800 (5th Cir. 1981), 
cert. denied, 455 U.S. 946 (1982) ..... 

Herman & MacLean v. Huddleston, 459 U.S. 375 (1983) 

Hishon v, King & Spalding, 467 U.S. 69 (1984) 

Hunter v. Vnderwood, 471 U.S. 222 (1985) 

Jeremy H. v. Mount Lebanon Sch. Dist., 
95 F. 3d 272 (3d Cir. 1996) . . . . 

J.I. Case Co. v. Borak, 377 U.S. 426 (1964) 

Kentucky v. Graham, 473 U.S. 150 (1985) .. 

Lar:r::y P. v. Riles, 793 F.2d 969 (9th Cir. 1984) 

L.al.l. v. Nichols, 414 U.S. 563 (1974) .. 

I 

Lawy;er v. pepartrnent of Justice, 117 S. Ct. 21B6 (1997) 

Lindahl v. QE.M, 470 U.S. 768 {1985) .. 

. . 

. . 

. . 

Loschiavo v. City of Dearborn, 33 F.3d 548 (6th Cir. 1994), 

12 

ll-12 

p~ssim 

11 

. 13 

. 18 

20 

23 

15 

. 17 

11 

. 9 

·22 

26 

18 

cert. denied, 513 U.S. 1150 (1995) , ...... , , . , , 8 

yowrey v. Texas A & M Univ. Sys., 117 F.3d 242 
(5th Cir. 1997) . . . . . . . . . 17 

Lussier v. Pugger, 904 F.2d 661 (11th Cir. 1990) 13 

-iii-



~ t.ts. l (. l '::J'::J'::J le> 1aorr1 ur r .1.1....1:.. ur 1 nc:.. MM<=> 11v.v.a.u I • U"' WI 

CASES (continued): PAGE 

Me..e,k v. Martinez, 724 F. Supp. 888 (S.D. Fla. 1989) ..... 25 

Menkowitz v. Pottstown Memorial Med. Ctr., 
154 F.3d 113 {3d Cir. 1998) 

Merrill Lynch. Pierce. Fenner & Smith v. Curran, 
456 U.S. 353 (1982) ..... . 

NAACP v. Medical Ctr., Inc., 
657 F.2d 1322 (3d cir. 1981) 

Pfeiffer v. Marion Ctr. Area Sch. Dist., 
917 F.2d 779 (3d Cir. 1990) .... 

Polychrome Int•l Corp. v. Krigger, 5 F.3d 1522 
{3d Cir. 1993) ....... . 

Resident Advisory Ed. v. Rizzo, 564 F.2d 126 
{3rd Cir. 1977), cert. denied, 435 U.S. 908 (1978) 

Riordan v. Kempiners, 831 F.2d 690 (7th Cir. 1987) 

Robertson v. Dean Witter Reynol.ds. IncJ, 749 F.2d 530 

24 

18 

8 I 9 I 19 

14, 15 

16 

. B 

13 

(9th Cir. 1984) . . . . . . . . . . . 17 

Roosevelt v. E.I. Du Pont ·de Nemours & Co., 958 F.2d 416 
(D.C. Cir. 1992) . . . . . . . . . . . . . . . 17 

Samuels v. District of Columbia, 770 F.2d 184 
(D.C. Cir. 1985) ......... . . . . . 8 

Sheridan v. E.I. DuPont de Nemours & Co., 100 F.3d 1061 
(3d Cir. 1996) (en bane), cert. denied, 117 S. Ct. 2532 
(1997) . . . . . . . . . . . . . . . . . . . . . . 23 

Smith v. Metropolitan Sch. Dist., 128 F.2d 1014 
{7th Cir. 1997) . . . . 14 

Smith v. Robinson, 468 U.S. 992 (1984) 10 

United States v. ~. 106 U.S. 196 (1882) 12 

United States v. O'Hagan, 117 S. Ct. 2199 (1997) 16 

Wagner v. PennWest Farm Credit. ACA, 109 F.3d 909 
(3rd Cir. 1997) . . . . . ..... 16 

Wards Cove Packing Co. v, Atonio, 490 U.S. 642 (1989) 24 

-iv-



CASES (continued) : 

tL...lia.. v, Matula, 67 F.3d 48~ (3d Cir. 1995) 

Welch v. Lang, 57 F.3d 1004 (11th Cir. 1995) 

West virginia Univ. Hosps., Inc. v. Casey, 885 F.2d 11 
(3d Cir. 1989), aff 'don other grounds, 
499 U.S. 83 (1991) ....... . 

Will v. Michigan pep•t of State Police, 491 U.S. SB (1989) 

Wilmore v. City of Wilmington, 699 F.2d 667 
(3d Cir. 1983) ...... . 

CONSTITUTION AND STATO'l'ES: 

Equal Protection Clause . . 

Civil Rights Act of 1964, Title VI, 
42 U.S.C. 2000d et .§..§.g. 
42 u.s.c, 2000d 0 I ' • ' 

42 u.s.c. 2000d-1 .... 

Civil Rights Restoration Act of 1987, 
Pub. L. No. 100-259, 102 Stat. 28 (1988) 

Education Amendments of 1972, Title IX, 
20 U.S.C. 1681 et 12ml· ..... . 

Equal Pay Act of 1963, 29 u.s.c. 206(d) 

Rehabilitation Act of 1973, 
29 U.S.C. 794 (Section 504) 
29 U.S.C. 794a(a) (2) .. 

Individuals with Disabilities Education Act (IDEA) , 
20 u.s.c. 1401 .e..t. ~-
20 U.S.C. 141S(f) 

42 u.s.c. 1983 

REGULATIONS: 

Executive Order No. 12250, 45 Fed. Reg. 72,995 (1980) 

34 C.F.R. Pt. 101, App. B, Pt. III.B 

-v-

PAGE 

10 I 13 

12 

8 I 10 

•. 7 

25, 26 

14, 16 

passim 
I a I 5 

2, 5 

18 

14 

13 

10 
10 

10 
10 I 11 

passim 

. . 2 

21 



I L..J.J• .LI • .L-"~-" .LL-~'---"·-'! I I .._.,,I .L'-'L... .._.,I II IL- 1111'-' 

REGULATIONS (continued); 

34 C.F.R. 1D0.3(b) (2) .. 

45 C.F.R. 80.3(b) (2) (1964) 

RULES: 

Fed . R . App . P . 4 3 ( c) ( 1) 

Fed. R. Civ. P. 8 (a) (2) . 

MISCELLANEOUS: 

Michael A. Zwibelman, Why Title IX Does Not Preclude 
Section 1983 Claim§, 65 U. Chicago L. Rev. 1465 

PAGE 

6., 8, 21 

.. 7 

12 

20 

(1998) . . . . . . . . ............. 14-15 

-vi-



r t.t:l. l ( • l '::l'::l'::I 1c::. • 1::1orr1 urri~~ ur 1n~ HH~ 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

No. 98-2096 

DAVID POWELL, et al., 

Plaintiffs-Appellants 
v. 

THOMAS J. RIDGE, et al., 

Def endants-Appellees 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 
SUPPORTING APPELLANTS AND URGING REVERSAL 

INTEREST OF THE UNITED STATES 

This case presents the issue whether a person may enforce 

valid regulations promulgated by the U.S. Department of Education 

to implement Title VI of the Civil Rights Act of 1964, 42 U.S.C. 

2000d et eeQ. Because of the inherent limitations on 

administrative enforcement mechanisms and on the litigation 

resources of the United States, the United States has an interest 

in ensuring that both Title VI and its implementing regulations 

may be enforced in federal court by private parties acting as 

"private attorneys general.~ such private suits are critical to 

ensuring optimal enforcement of the mandate of Title VI and the 

regulations. See Cannon v. University of cpigago, 441 U.S. 677, 

iOS-706 (1979) (permitting private citizens to sue under Title VI 

is ~fully consistent with -- and in some cases even necessary to 
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the orderly enforcement of the statute") . 

This appeal also involves the construction of regulations 

issued by the Department of Education. The Department of 

Education disburses over a half a billion dollars in federal 

funds each year to Pennsylvania for education programs and is 

responsible for administrative enforcement of Title VI 

regulations against fund recipients. 42 u.s.c. 2000d-l. The 

Department of Justice coordinates the enforcement of Title VI by 

executive agencies. See Executive Order No. 12250, 45 Fed. Reg. 

72,995 (1980). The Department of Justice also has authority to 

enforce Title VI in federal court upon a referral by an agency 

that extends federal assistance to an education program or 

activity. This appeal may thus significantly affect both 

Departments' enforcement responsibilities. The United States 

participated as amicus curiae in the district court. 

STATEMENT OF THE ISSUES 

The United States will address the _following questions: 

1. Whether private plaintiffs may sue a recipient of 

federal funds, under 42 U.S.C. 1983 or through an implied private 

right of action, to enforce the requirement, embodied in 

regulations implementing Title VI, that recipients not administer 

their programs in a manner to cause unjustified discriminatory 

effects on the basis of race. 

2. Whether plaintiffs' allegations state a claim under the 

Title VI regulations. 
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STATEMENT OF THE PACTS 

11VeUJ.U 

According to the allegations of the complaint, which at thia 

stage must be taken as true and read in the light most favorable 

to plaintiffs, Pennsylvania contains soo school districts (J.A. 

37-38 ~ 53) . Pennsylvania has delegated to the Philadelphia 

School District its responsibility to educate school-age children 

residing in the city (J.A. 24 ~ 20). Philadelphia educates a 

predominantly non-white student body, and in fact educates nearly 

half of the non-white students in Pennsylvania (J.A. 25 ~, 23-

24). Pennsylvania receives federal financial assistance for · 

education (J.A. 28-30 ~~ 34-35). Pennsylvania has established a 

system of funding public education that depends upon a 

combination of locally generateq revenues authorized by the 

Commonwealth (primarily property taxes), state funds, and federal 

funds (J.A. 35 ~ 47). We will discuss plaintiffs' remaining 

allegations at appropriate points in the brief. 

SUMMARY OF ARGUMENT 

A regulation promulgated by the Department of Education to 

implement Title VI prohibits recipients of federal funds from 

using criteria or methods of administering their programs that 

have the effect of subjecting individuals to discrimination 

because of their race, color, or national origin. Thia valid 

substantive regulation is enforceable through 42 U.S.C. 1983. 

There is thus no need to resolve the question addressed by 

this Court in Cheater Residents Concerned for Quality Living v. 

~, 132 F.3d 925 (1997), vacated as moot, 119 S. Ct. 22 (1998) 
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-- whether it can also be enforced through an implied private 

right of action. In any event, Chester Residents correctly 

implied such a private right of action, and should be reinstated 

as the law of this circuit. Permitting private plaintiffs to 

enforce the discriminatory effects regulation is consistent with 

the statutory provisions providing for administrative review of 

recipients' activities, and will further the PU!:l>oses of Title VI 

by assuring that persons can seek effective redress for their 

injuries. 

The district court erred in holding that plaintiffs' 

complaint failed to allege a violation of the Title VX 

regulations. The overarching allegations of the complaint are 

sufficient to meet the short, plain statement of the claim 

required at this early stage. Plaintiffs' complaint contains 

claims that require further investigation on remand. First, that 

the defendants' actions were the result, at least in part, of 

purposeful race discrimination. Second, that the current funding 

formula uses factors that unjustifiably shift Commonwealth 

funding away from school districts with larger minority 

populations. Third, that the funding system as a whole has 

unjustified discriminatory effects on school districts with high 

minority enrollments. Under the generous standard by which a 

complaint is reviewed on a motion to dismiss, the district court 

erred in dismissing this action. 
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ARGUMENT 

I 

PLAINTIFFS MAY ENFORCE THE DISCRIMINATORY EFFECTS STANDARD 
CONTAINED IN THE DEPARTMENT OF EDUCATION'S 

TITLE VI IMPLEMENTING REGULATIONS 

Congress enacted 42 U.S.C. 2000d, as Title VI of the Civil 

Rights Act of 1964. Section 2000d provides: 

No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation 
in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving 
Federal financial assistance. 

Section 2oood-l pro~ides that u[e]ach Federal department and 

agency which is empowered to extend Federal financial assistance 

to any program or activity * * * is authorized and directed to 

effectuate the provisions of section 2000d of this title * * * by 

issuing rules, regulations, or orders of general applicability." 

42 U.S.C. 2000d-1. To coordinate Title VI implementation, 
I 
I 

compliance, and enforcement ~ctivities of Federal agencies, 
I 

Congress vested the Presiden~ with the authority to approve all 
I 

such regulations. ~- 11Shprtly after the enactment of Title 
I 
I 

VI, a Presidential task fore~ produced model Title VI enforcement 

regulations specifying that ~ecipients of federal funds not use 
I 
I 

'criteria or methods of adrni~istration which have the effect of 
I 

subjecting individuals to discrimination.'" Guardians Ass•n v. 
I 

CJyil Ser:.v:. Comm'n, 463 U.S. /582, 618 (1983) (Marshall, J.) 
I 
I 
I 

(quoting 45 C.F.R. 80.3 (b) (2)! (1964)). Following the 
I 

promulgation of the initial i:legulations, "every Cabinet 
i 

department and about 40 fede~al agencies adopted Title VI 
I 
: 
I 
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regulations prohibiting disparate-impact discrimination. 1' 

Guardians, 463 U.S. at 592 n.13 (White, J.). 

Both counts of plaintiffs• complaint alleged that defendants 

violated 34 C.F.R. 100.3(b) (2). That provision prohibits the 

"utiliz[ation of) criteria or methods of administration [by 

recipients] which have the effect of subjecting individuals to 

discrimination because of their race, color, or national origin." 

This discriminatory effects regulation is within the scope of the 

enabling statute. Although the Supreme Court•s decision in 

Guardians is comprised of six separate opinions, the proposition 

that regulations prohibiting discriminatory effects are valid 

Title V! implementation regulations clearly garnered the approval 

of a majority of the Court. See 463 U.S. at 584 n.2 (White, J.), 

623 n.15 (Marshall, J.), 642-645 (Stevens, Brennan, Blackmun, 

JJ.). In Alexander v. Choate, 469 U.S. 287, 293 (1985), a 

unanimous Court confirmed that 11actions having an unjustifiable 

disparate impact on minorities [can) be redressed through agency 

regulations designed to implement the purposes of Title VI. 11 

C. Title VI Discriminatory Effects Regulations May Be 
Enforced Through 42 U.S.C. 1983 

Count II of the complaint sought to enforce this valid 

regulation pursuant to 42 u.s.c. 1983. In order to seek redress 

through Section 1983, a plaintiff must assert that a Hperson" 

acting under the color of state law violated a "right" secured by 

federal law. See Blessing v. Freestone, 117 S. Ct. 1353, 1359 

(1997). Once a plaintiff identifies a federal right, a 

upresumption" of enforcability under Section 1983 arises, that 
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can only be rebutted "if Congress 'specifically foreclosed a 

remedy under § 1983. 1
" .I.Q. at 1360. 

1. The district court dismissed Count II on the ground that 

state officials sued in their official capacities are not 

"persons" for purposes of Section 1983. While that is true when 

state officials are being sued for damages, the Supreme Court has 

made clear ~a state official in his or her official capacity, 

when sued for injunctive relief, would be a person under § 1983 

because 'official-capacity actions for prospective relief are not 

treated as actions against the State.•" Hill v. Michigan Dep't 

of State Polic~, 491 U.S. 58, 71 n.10 (1989) (citations omitted). 

Thus, the district court's dismissal of Count II cannot be upheld 

on that ground. 

2. In the district court, defendants raised a number of 

alternative arguments why the regulations could not be enforced 

through Section 1983, but none are persuasive. Federal 

substantive (also known as legislative) regulations have Mthe 

'force and effect of law. ,w Chrysler Co:u2.,a. v. Brown, 441 U.S. 

281, 295 (1979),!1 and thus can create rights enforceable through 

l/ A substantive regulation is a one that (1) is based on a 
delegation of an express grant of authority by Congress; (2) 
implements the statute; and (3) ''affect [sJ individual rights and 
obligations." Id. at 302-303. The effects regulations meet 
these requirements. First, Title VI contains a "delegation of 
the requisite legislative authority by Congress" to establish 
substantive regulations. Chrysler Corp., 441 U.S. at 304, 305 
n.35. Second, a majority of the Justices in Guardian§ held that 
the effects regulations are a valid implementation of the 
statute. Third, the rules affect the "obligations" of fund 
recipients and the "rights" of persons Title VI protects. 
Although not expressly applying this test, a majority of the 

(continued ... ) 
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Section 1983. See West Yirginia Univ. Hospitals. Inc. v. Casey, 

885 F.2d 11, 18 (3d Cir. 1989) (''valid federal :regulations as 

well as federal statutes may create rights enforceable under 

section 1983 11 ), aff 'd on other grounds, 499 U.S. 83 (1991); 

Alexander v. ~' 750 F.2d 250, 259 (3d Cir. 1984) (same); 

accord Loschiavo v. City of Dearborn, 33 F.3Q 548, 551 (6th Cir. 

1994), cert. denied, 513 U.S. 1150 (1995); Samuels v. District of 

Columbia, 770 F.2d 184, 199-200 (D.C. Cir. 1985). 

The discriminatory effects regulation, like the statute it 

implements, is intended to benefit plaintiffs. See Cannon v. 

university of Chicago, 441 U.S. 677, 694 (1979). The plain 

language of the regulation makes clear that the requirement is 

mandatory. S~e 34 C.F.R. l00.3(b) (2). Finally, courts are 

competent to enforce a discriminatory effects standard under 

Title VI. See, ~' NAA.CE v. Medical Ctr., Inc., 657 F.2d 1322 

(3d Cir. 1981) (en bane); see also Re§ident Advisory Bd. v. 

Rizzo, 564 F.2d 126 (3rd Cir. 1977) (adjudicating discriminatory 

effects claim under Fair Housing Act), cert. denied, 435 U.S. 908 

(1979) . These three conditions are sufficient to create a 

"rightn enforceable under Section 1983. See Blessing, 117 S. Ct. 

at 1359. 

l.I ( .•• continued) 
Justices in Guardians viewed the effects regulations promulgated 
under the statute to be substantive regulations. See 463 U.S. at 
643 (Stevens, Brennan, Blackrnun, JJ.) (regulations ~have the 
force of law"), 611 n.5 (Powell, Burger, Rehnquist, JJ.) 
(discussing agencies 1 "lawma]dng power") / 613 ~ 615 (0' Connor, J.) 
(analyzing regulations as "legislative regulationsn that "hav[e) 
the force of law") . 
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A majority of the Justices in Guardians clearly thought that 

the disparate effects regulations were enforceable through 

Section 1983. Justice Stevens, writing for himself and two 

others, would have granted plaintiffs relief under Section 1983 

without deciding whether there was also a private right of action 

to enforce the regulations. See 463 U.S. at 638 n.6, 645 n.18 

(Stevens, Brennan, Blackmun, JJ,). Justice Powell, writing for 

himself and Chief Justice Burger, expressed the opinion that the 

Q.!lly means of enforcing the regulations would be through Section 

1983. J_g. at 608 n.1;~1 see also Larry P. v. Riles, 793 F.2d 

969, 986 (9th Cir. 1984) (Enright, J., concurring in part) (uthe 

Title VI regulations in Guardians Association were enforced 

pursuant to a suit under 42 U.S.C. § 1983h): 

3. Because Title VI does not expressly limit Section 1983 

actions, defendants must make the "difficult showing that 

allowing § 1983 actions to go forward in these circumstances 

•would be inconsistent with Congress' carefully tailored 

scheme. 1
" Blessing, 117 S. Ct. at 1362. Defendants argued in 

the district court that the statutory provision providing for 

agency enforcement of the regulations through ·fund cut~off and 

41 Justice Powell and Chief Justice Burger's rejection of an 
implied private right of action to enforce the regulation is 
consistent with their position that Title VI itself could not be 
enforced through a private right of action, id. at 608-610, a 
position that six other Justices and this court have firmly 
rejected. Id. at 594-595 (White, Rehnquist, JJ.), 625-626 
(Marshall, J.), 635-636 (Stevens, Brennan, Blackmun, JJ.); NAACP 
v. Medical Ctr .. Inc., 599 F.2d 1247, 1250 n.10 (3d Cir. 1979). 
Thus, Justice Powell's unsupported statement on this issue is 
entitled to little weight if this Court elects to revisit the 
implied right of action issue discussed infra. 
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other means precluded private enforcement through Section 19B3. 

But this Court rejected a similar claim in Ca.sey, explaining that 

empowering a federal agency to cut-off funds ugives no 

indication" of Congress' intent ''to supplant a section 1983 

remedy.~ 885 F.2d at 22. The Supreme Court has reached the same 

conclusion in its most recent Section 1983 cases. See Blessing, 

117 s. Ct. at 1363 (so holding and collecting cases) .11 

Not surprisingly, this Court has permitted plaintiffs to 

invoke Section 1983 to enforce regulations under schemes 

patterned on Title VI. In kl.....1L.. v. Matula, 67 F.3d 484 (1995), 

this Court held that Section 504 of the Rehabilitation Act of 

1973, 29 U.S.C. 794, and its im~lementing regulations could be 

enforced through Section 1983. l!;i. at 494. Given that Section 

504 incorporates the "remedies and procedures" of Title VI, 29 

u.s.c. 794a(a) (2), there is no reason for a different result 

under Title VI and its regulations.~1 

ll In the only two cases in which the Court has found a remedial 
scheme comprehensive enough to displace the Section 1983 remedy, 
Congress had created express private rights of actions that a 
plaintiff could invoke. See Blessing, 117 S. Ct. at 1362-1363. 
Here, by contrast, although anyone may file a complaint with the 
administrative agency alleging a violation of the regulations, 
the complainant is not a party to (and often times is not a 
participant in) the administrative proceedings. See Cannon, 441 
U.S. at 707 n.41. 

~1 In Matula, this Court noted that Congress had responded to 
the Supreme Court's decision in Smith v. Ropinson, 468 U.S. 992 
(1984) -- which had held that Section 504 claims involving 
education for children covered by the Individuals with 
Disabilities Education Act (IDEA), as well as some constitutional 
claims brought under Section 1983, were precluded by the express 
right of action Congress created under IDEA by enacting 20 
U. s. c. 1415 (f), which provided that nothing in IDEA "shall be 

(continued ... ) 
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4. Defendants also suggested in the district court that 

only the entity that receives the funds, not the officials who 

administer the funds sued in their official capacities, are 

appropriate defendants under Title VI's private right of action. 

They argued that permitting suits under Section 1983 to proceed 

against state officials sued in their official capacities would 

permit suits against defendants Congress did not intend to be 

liable. 

But official-capacity suits are a pleading device for suing 

the entity for whom the official works. See Acierno v. Cloutier, 

40 P.3d 597, 608 (3d Cir. 1994) (en bane) ('1a suit against 

elected officials in their official capacit[ies] is functionally 

a suit against the government entity"). Thus, it is well­

established in cases brought under Section 1983 that a plaintiff 

may name state or local officials in their official capacities as 

defendants in lieu of (or in addition to) the state or local 

entity itself. See Hafer v. ~' 502 U.S. 21, 25 (1991); 

Kentuckv v. Graham, 473 U.S. 159, 165 (1985); Gregory v, Chehi, 

!i.I ( ••• continued) 
construed to restrict or limit the rights, procedures, and 
remedies available under the Constitution, title V of the 
Rehabilitation Act of 1973, or other Federal statutes protecting 
the rights of children and youth with disabilities." 67 F.3d at 
494. That statute reversed the holding of Smith by providing -
that the express cause of action under IDEA was not intended to 
exclude reliance on other rights and remedies otherwise 
available, thus permitting a suit under Section 504 to enforce 
its provisions, and a suit under Section 1983 to enforce 
constitutional rights. But nothing in that statute affected the 
relationship between Section 504 and Section 1983. Thus, the 
holding of Matula that Section 504 rights can be enforced through 
Section 1983 cannot be distinguished from this case on the basis 
of Section 1415(f). 
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843 F.2d 111, 120 (3d Cir. 1988). The device evolved as a means 

of circumventing sovereign immunity limitations imposed on suits 

directly against government entities. See, .a......g_,_, Bx parte Yoyng, 

209 U.S. 123 (1908); United States v. ~' 106 U.S. 196 (1882). 

In such suits, even though officials are the nominal defendants, 

the entity is the real party in interest, and all the injunctive 

relief runs against the entity. For example, if Governor Ridge 

were to leave office, he would no longer be a party to the 

lawsuit in his official capacity; his successor would be 

automatically substituted as a party. See Fed. R. App. P. 

43 (c) (1). Thus, under the case law, "a plaintiff need not join 

the governmental unit itself as a defendant to impose liability 

against it 1 but may sue the individual official in his official 

capacity, so long qS the governmental unit the official 

represents is given notice and an opportunity to be heard." 

Gegenheimer v. Galan, 920 F.2d 307, 310 (5th Cir. 1991). 

There is no reason why this pleading device cannot be used 

in cases involving Title VI. Courts have often applied the 

official capacity suit outside the realm of Section 1983. Thus, 

in Balgowan v. New Jersey, 115 F.3d 214 (1997), this Court 

permitted plaintiffs to sue a state official in his official 

c~pacity for a declaratory judgment under the Fair Labor 

Standards Act when the suit could not proceed against the state 

in its own name. See also Welch v. Lang, 57 F.3d 1004, 1010-1011 

(11th Cir. 1995) (treating suit against officials sued in 

official capacity as suit against entity under Equal Pay Act and 
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Title VII); Garcia v. Rlf Atochem N. Am., 28 F.3d 446, 451 n.2 

(Sth Cir .. 1994) (same under Titl.e VII); Riorqan v. Kempiners, 831. 

P.2d 690, 694-695 (7th Cir. 1987) (Posner, J.) (same under Equal 

Pay Act) . 

In Matula, this Court approved suing officials in their 

official capacities under Section 504, a statute modeled on Title 

VI. Matula involved a suit against school officials in their 

individual and official capacities. This Court held that ~claims 

against defendapts in their official capacities are equivalent to 

claims against the government entity itself," 67 F.3d at 499, and 

specifically noted that plaintiffs' failure to name the entity as 

a defendant did not prevent them from maintaining the action . 

.I..d.. at 499 n.8. The Fifth Circuit has also specifically so held 

under Section 504, see Brennan v. Stewart, 834 F.2d 1248, 1251~ 

1252 (5th Cir. 1988); Belms v. McDaniel, 657 F.2d 800, 806 n.10 

(5th Cir. 1981), cert. denied, 455 U.S. 946 (1982), and many 

other courts of appeals have permitted Title VI actions to 

proceed against state officials in their official capacities as a 

matter of course. See, ~' Fuller v. Rayburn, 161 F.3d 516, 

518 (8th Cir. 1998). 

The Eleventh Circuit is the only court of appeals that has 

expressed a view to the contrary, but its jurisprudence on the 

question has been inconsistent. Consistent with Matula, the 

Eleventh Circuit held in Lussier v. Dugger, 904 F.2d 661, 670 

n.10 (1990), that a suit under Section 504 could proceed against 

state officials sued in their official capacities. However, in 
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Floyd v. Waiters, 133 F.3d 786, 789 (lith Cir.), vacated and 

remanded, 119 S. Ct. 33 (1998), the court held that only 

r. C:.C:./ .:II 

entities, and not officials in their official capacities, can be 

sued under Title IX of the Educ~tion Amendments of 1972, 20 

U.S.C. 1681 et .ru:ag., another statute patterned on Title VI. 

Floyd did not explain why the general rule that official-capacity 

suits are an appropriate means of bringing suit against an entity 

was inapplicable to Title IX cases, and could cite no appellate 

authority supporting its holding.~1 Because it contains no 

persuasive analysis, and is contrary to Matula and the weight of 

authority, we urge this Court to reject Floyd and find that this 

action can proceed under Section 1983 against defendants in their 

official capacities.V 

!i.I The Floyd court improperly relied on Smith v. Metropolitan 
School District, 128 P.3d 1014 (7th Cir. 1997), cert. denied, 118 
S. Ct. 2367 (1998). Smith held that Title IX did not extend to 
suits against persons in their individual capacities. .I.d. at 
1019. But smith also held that those officials who had 
sufficient 11administrative controln over a program could be sued 
in their official capacities, while finding that the defendant in 
that case did not have such control under state law. Id. at 
1020. Accepting the allegations of the complaint in this case as 
true (J.A. 26-28 ~~ 27-30), no such impediment exists here. 
Smith also recognized, as we argue in the text, that a suit 
against an appropriate official in his official capacity is the 
equivalent of suing the entity itself for these purposes. Id. at 
1021 n.3. 

~1 Pfeiffer v. Marion Center Area School District, 917 F.2d 779 
(3d Cir. 1990), is not to the contrary. In Pfeiffer, this Court 
held that the private right of action under Title IX Msubsumedn a 
Section 1983 claim to enforce the Equal Protection Clause. But 
the question whether a statute precludes a constitutional claim 
requires a different analysis from whether a statute contains a 
sufficiently comprehensive remedial scheme to preclude 
enforcement of the statutory rights through Section 1983. See 
Michael A. Zwibelrnan, Why Title IX Does Not Preclude Section 1983 

(continued ... ) 
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D. Persons Have A Private Right Of Action To Enforce The 
Discriminatory Effects Regulations 

The district court held that Title VI•s implied private 

right of action also encompasses suits for violations of the 

discriminatory effects regulation (App. 21-24). But if this 

Court holds that the regulation is enforceable through Section 

1983, there is no reason to reach this issue. See Jeremy H. v. 

Mount Lebanon Sch. Dist., 95 F.3d 272, 278, 283 n.20 (3d Cir. 

1996) (finding suit permissible under Section 1983 made it 

unnecessary to decide if private right of action was available) . 

In any event, the district court properly followed this 

Court's decision in Chester Residents Concerned for Ou9lity 

Living v. ~' 132 F.3d 925, 937 (1997), vacated as moot, 119 

s. Ct. 22 (1998), that "private plaintiffs may maintain an action 

under discriminatory effect regulations promulgated by federal 

administrative agencies pursuant to section 602 of Title VI of 

the Civil Rights Act of 1964. '1 Although no longer binding 

circuit precedent, the Chester Residents opinion represents the 

considered judgement of three appellate judges acting on what 

fil ( ••• continued) 
Claims,· 65 U. Chicago L. Rev. 1465, 1468-1470 {1998) (contrasting 
requirements) . In any event, to the extent Pfeiffer could be 
read to hold that the existence of a private right of action 
under a statute can preclude reliance on Section 1983, it has 
been significantly narrowed by later cases. See Matula, 67 F.3d 
at 494 (holding that Section 504 may be enforced through a 
private right of action and Section 1983); ileremy H. v. Mount 
Lebanon Sch. Dist., 95 F.3d 272, 278-279 (3d Cir. 1996) 
(permitting suit to enforce IDEA rights under Section 1983 
without resolving whether private right of action existed under 
the statute) . Moreover, that reading of Pfeiffer would only be 
relevant if (contrary to defendants' contentions) there were a 
private right of action to enforce the regulation. 
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was, at that point, a live case and controversy. It thus retains 

its persuasive authority. See Polychrome Int'l Corp. v. !<rigger, 

S F.3d 1522, 1534 (3d Cir. 1993); Finberg v. Sullivan, 658 F.2d 

93, 100 n.14 (3d Cir. 1981) (en bane) ("Even if a decision is 

vacated. however, the force of its reasoning remains, and the 

opinion of the Court may influence resolution of future 

disputes."). In addition, as this court noted in Chester 

Residents, its holding was consistent with every other court of 

appeals to consider the issue. ,lg. at 936-937 (collecting cases 

from the First, Second, Fifth, Sixth, Seventh, Ninth, Tenth, and 

Eleventh Circuits). 11 In light of such an array of precede'nt, we 

would require a compelling basis to hold otherwise before 

effecting a circuit split." Wagner v. EennWest Farm Credit. ACA, 

1o9 F . 3 d 9 o 9 , 912 (3rd cir . 19 9 7) . 

No such 11compelling basis" exists here. In the district 

court, ·defendants and intervenors raised three major challenges 

to this Court's reasoning in Chester Residents, none of which 

should be found persuasive. First, defendants and intervenors 

argued that because the regulations go beyond what is prohibited 

by the statute, they cannot be the basis for a private right of 

action. But valid regulations are often prophylactic in nature, 

see Uniteq States v. O'Hagan, 117 S. Ct. 2199, 2217 (1997), and 

the right of action implied from the statute can serve as a 

gateway for the enforcement of such regulations. See Angelastro 

v. Prudential-Bache Secs., Inc., 764 F.2d 939, 946-947 (3d Cir.), 

c9rt. denied, 474 U.S. 935 (1985). "Such a conclusion was, of 
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course, entirely consistent with the Court's recognition in J.I. 

Case Co. v. Barak, 377 U.S. 426, 432 (1964), that private 

enforcement of Commission rul,es may ' [provide] a necessary 

supplement to ~ommission action.'" Blue Chip Stamps v. Manor 

Drug Stores, 421 U.S. 723, 73.0 (1975) (emphasis added). 

The courts of appeals have applied a "general rule 11 that a 

•iprivate right of action may be implied from administrative 

regulations as well as from federal statutes, provided the 

private right of action may be inferred from the enabling 

statute.'' Lowrey v. Texas A & M Uniy. Sys., 117 F.3d 242, 250 

n.10 (5th Cir. 1997); see, .e........g_,_, Roosevelt v. E.I. Du Pont de 

Nemours & Co., 958 F.2d 416, 419-425 (D.C. Cir. 1992) (R.B. 

Ginsburg, J.); Robertson v. Dean Witter Reynolds. Inc., 749 F.2d 

530, 536 (9th Cir. 1984); Ashbrook v. Block, 917 F.2d 918, 926 

(6th Cir. 1990). This is con~istent with the common sense notion 

that uif Congress intended to permit private actions for 

violations of the statute, 'it would be anomalous to preclude 

private parties from suing under the rules • * *'~ implementing 

the statute. Angelastro, 764 F.2d at 947. Chester Residents was 

correct in applying this well-established legal analysis to the 

regulation at issue. 

Second, defendants and intervenors argued that Section 602 

sets out the exclusive means tor enforcing the regulations 

promulgated to enforce Section 601. But the procedural 

requirements in Section 602 are designed to limit the Executive 

Branch -- which some in Congress believed had an undue advantage 
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because of its greater resources and feared.would capriciously 

deny needed funds to entities -- and were not directed at actions 

taken by the federal judiciary in suits by private persons after 

a full hearing on the merits. If defendants and intervenors were 

correct in their reading of the statute and legislative history, 

then the private right of action to enforce the prohibition on 

intentional discrimination (which the federal government also 

enforces through the procedures laid out in Section 602) would 

also be barred, a result clearly foreclosed by Cannon. 

Third, defendants and intervenors attempted to diminish the 

import of the legislative history of the Civil Rights Restoration 

Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1988), discussed 

by this Court in Chester Residents. They characterized it as 

"subsequent legislative history," and noted that much of the 

discussion of the discriminatory effects regulations came from 

opponents of the Act's expanded coverage. But Chester Residents 

was following the well-accepted rule that when there is evidence 

that Congress understood that a private right of action was 

available under a statutory scheme, and amends the statute 

without demonstrating any intent to disapprove of such suits, it 

has ratified that private right of action. See Herman & MacLe9n 

v. Huddleston, 459 U.S. 375, 386 (1983); Merrill Lynqh. Pierce. 

Fenner & Smith. Inc. v. Curran, 456 U.S. 353, 381-382 (1982); see 

also Cannon, 441 U.S. at 687 n.7; Lindahl v. OPM, 470 U.S. 768, 

787-788 (1985). And while much of the discussion of private 

enforcement of the discriminatory effects regulations came from 
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opponents to the bill, 11 they are nevertheless relevant and 

u~eful, especially where, as h~re, the proponents of the bill 

made no response.n Arizona v. California, 373 U.S. 546, 583 n.85 

(1963) .11 . 

Defendants and intervenors were unable to articulate a 

compelling basis for the district court to discard the holding of 

Chester Resident~ and reject the result reached by the other 

circuits that have addressed the question. Should this court 

reach the issue, it should thus reaffirm the holding of Chester 

Residentg. 

ll Intervenors also argued that the Section 602 procedures are 
needed to allow agencies .to apply their expertise to the 
questions presenteQ. But courts have gained proficiency in 
adjudicating disparate impact cases through experience with Title 
VII and Fair Housing Act cases. And when such specialized 
expertise is required, a court may request the United States to 
participate as amicus curiae or ask the relevant agency to 
initiate an investigation. Compare Cheyney §tate College Faculty 
v. Hufstedler, 703 F.2d 732, 737 (3d Cir. 1983) (agencies do not 
have "primary jurisdictionn over violations of Title VI), with 
NAACP, 599 F.2d at 1249-1250 (district court directed agency to 
review actions for compliance with Title VI), and Cannon, 441 
U.S. at 688 n.a. 
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II 

PLAINTIFFS' COMPLAINT STATES A CLAIM FOR VIOLATION OF THE 
DEPARTMENT OF EDUCATION'S TITLE VI REGULATIONS 

A court may dismiss a complaint for a failure to state a 

claim only when it is certain that the allegations, and all the 

inferences fairly drawn from those allegations, cannot state a 

claim under any legal theory. Hishon v. King & Spalding, 467 

U.S. 69, 73 (1984), Applying this generous standard, plaintiffs' 

complaint should not have been dismissed at this stage. 

A complaint need only contain "a short and plain statement 

of the claim." Fed. R. Civ. P. B(a) (2). "Generally, under the 

liberal notice pleading practices in federal civil cases, a 

claimant 'does not have to set out in detail the facts upon which 

the claim for relief is based, but must merely provide a 

statement sufficient to put the opposing party on notice of the 

claim. 1 " Foulk v. Donjon Marine Co., 144 F.3d 252, 256 (3d Cir. 

1998) . 

After surveying defendants•· practices in funding public 

education in Pennsylvania, the complaint alleges that defendants• 

"funding policies and practices wrongfully discriminate against 

African-American, Hispanic, Asian and other minority students in 

the School District by utilizing criteria and methods that have 

had the foreseeable effect of subjecting such students to 

discrimination because of their race, color, or national origin, 

by disproportionately denying them necessary support for their 

education" (J.A. yy , 73). The Department of Education's Title 

VI regulations proscribe "utiliz[ation of] criteria or methods of 
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administration which have the effect of subjecting individuals to 

discrimination because of their race, color, or national origin." 

34 C.F.R. 100.3(b) (2). The broad language of the regulations 

encompasses complaints regarding the "criteria or methods" of 

programs funding public education. See Campaign for Fiscal 

Equity. Inc, v. New York, 655 N.E.2d 661, 670 (N.Y. 1995) .~1 

Plaintiffs• complaint has put defendants on notice of the 

circumstances that are involved in the claim, and has alleged 

that defendants' actions are in violation of federal law. 

Nothing more is required. See Frazier v, SEPTA, 785 F.2d 65, 

66-67 (3d Cir. 1986) (federal rules permit "great generality" in 

stating the basis of plaintiff's claim); Bennett v. Schmidt, 153 

F.3d 516, 518 (7th Cir. 1998). By purporting to look behind 

these allegations to divine plaintiffs' "actual" complaint, the 

district court prematurely and inappropriately terminated the 

litigation. 

In their appellate brief, plaintiffs have identified several 

potential theories of liability under the Title VI regulations, 

each of which needs to be explored more fully on remand. We 

address them briefly to explain why plaintiffs• more specific 

allegations are also sufficient at this stage to support 

ll The Department of Education has made clear, in interpreting 
these Title VI regulations with reference to vocational education 
programs receiving federal assistance, that "[r]ecipients may not 
adopt a formula or other method for the allocation of Federal, 
State, or local vocational education funds that has the effect of 
discriminating on the basis of race, color, [or] national 
origin." 34 C.F.R. Pt. 101, App. B, Pt. III.B. 
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potential claims for violating the Title VI regulation.ii 

A. Plaintiffs' Factual Allegations Support An Inference Of 
Intentional Discrimination In Violation Of The Title VI 
Regulation 

Plaintiffs allege that defendants have in recent years 

persistently changed the state revenue formula so that each year, 

when the Commonwealth increases the amount of aid it distributes 

to local school districts, it provides a much smaller per capita 

increase in predominantly minority school districts than in 

predominantly white districts (J.A. 39-40 ,, 56-61). Moreover, 

plaintiffs allege that the Commonwealth adopted these changes, 

which have reduced each year the share of state education funds 

distributed to minority districts, "with prior knowledge of 

[their] discriminatory consequences on students based on racen 

(J.A. 35, 40 ~, 47, 59, 60). These allegations support an 

inference that the Commonwealth devised and changed its funding 

formula with the intent of causing disproportionate harm to 

predominantly minority districts, in violation of the Title VI 

prohibition on intentional discrimination. 

As plaintiffs explain (Br. 35), based on these allegations, 

a factfinder would be entitled to infer that defendants took 

~1 In the district court, the United States argued as amicus 
curiae that the "benefitn provided by the Commonwealth's 
financing system was an "education," see L.fil! v. Nichols, 414 U.S. 
563, 568 (1974), and that defendants• failure to take into 
account the increased cost of providing such an education in 
predominantly minority school districts such as Philadelphia also 
stated a claim. Plaintiffs have expressly disavowed that 
argument (Br. 30), and thus we do not press it in this appeal. 
See PiBiase v. SmithKline Beecham Cot"E., 48 F.3d 719, 731 (3d 
Cir.) ("' amicus may not frame the issues for appeal'") , cert. 
denied, 516 U.S. 916 (1995). 
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these actions, which they were aware wou1d harm predomin.antly 

minority districts, at least in part because of "purposeful" 

discrimination. See Hunter v. Underwood, 471 U.S. 222, 231-232 

(1985) (in order to show intentional racial discrimination, 

plaintiffs need not show that racial minorities were the only 

class intended to be burdened, or that race was the only reason 

for the decision); cf. Sheridan v. E.!. DuPont de Nemours & Co., 

100 F. 3d 1061 (3d Cir. 1996) (en bane) (disbelief of defendant's 

proffered reasons combined with other evidence permits factfinder 

to conclude that there was intentional discrimination), cert. 

denied, 117 s. Ct. 2532 (1997). As the facts alleged in the 

complaint could permit a factf inder to conclude that defendants 

engaged in intentional discrimination, this case should be 

remanded to give plaintiffs the opportunity to prove these 

allegations. 

B. Plaintiffs Have Alleged That The Commonwealth Provides 
Funds For Education In A Manner That Has A 
Discriminatory Impact On Predominantly Minority 
Districts In Violation Of The Title VI Regulation 

Plaintiffs allege that predominantly minority school 

districts receive "less Commonwealth treasury revenues per 

student than school districts with higher white enrollmenta and 

the same level of poverty" (J.A. 37~38 ~~ 53-54). On its face 

that states a claim that the Commonwealth is distributing its 

funds to school districts in a manner that has a discriminatory 

impact on the basis of race. 

Intervenors asserted in the district court that 

predominantly minority school districts in fact receive more 
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state revenues per pupil than many predominantly white school 

districts, and the district court appears to have relied in part 

on that assertion in finding that the complaint failed to state a 

claim (App. 32). If that factual assertion could properly be 

considered at th1s stage, which is doubtful, and if it is true, 

it would nevertheless not be dispoaitive. Plaintiffs allege that 

the state formula contains a factor that increases aid to less 

wealthy districts (J.A. 36 ~ 49), and it follows that a.minority 

district, if poor, might well receive more funding per capita 

than a white district that happened to be wealthy. They allege, 

however, that after controlling for poverty -- a factor the 

Commonwealth clearly deems relevant to funding -- the formula 

distr~butes less state revenues per capita to predominantly 

minority school districts than to predominantly white districts 

(J.A. 37-39 ~, 53-55). 

This disparity may be the result of one or more factors in 

the formula, perhaps as yet unknown to the plaintiffs, with an 

unjustified discriminatory impact on the basis of race.ll1 This 

case should be remanded so that plaintiffs have the opportunity 

to discover the causes of this disparity in state funds between 

lll The fact that plaintiffs diq not identify the factors in the 
formula that have a disparate impact is not dispositive at this 
stage of the proceedings. See Mepkowitz v. Pottstown Memorial 
Med. Ctr., 154 F.3d 113, 124 (3d Cir. 1998) ("a plaintiff 
generally need not explicitly allege the existence of every 
element in a cause of action if fair notice of the transaction is 
given and the complaint sets forth the materiaL points necessary 
to sustain recovery"); cf. Wards Cove Paqkjng Co. v. Atonio, 490 
U.S. 642, 657-658 ( 1989) (noting that discovery will normally be 
necessary to permit plaintiffs to identify with specificity 
causes of disparate impact) . 
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predominantly minority districts and others, controlling for 

poverty. 

Even if predominantly minority districts benefit from a 

subsidy for poverty, they may be disadvantaged on the basis of 

race if other factors in the formula unjustifiedly diminish the 

benefits received by minority populations. In Connecticut v. 

T.e.a.l, 457 U.S. 440, 455-456 (1982), for example, the Supreme 

Court held that a Title VII disparate impact suit about 

promotions was not barred simply because defendants could show 

that minorities ultimately were promoted at a higher rate than 

whites. Instead, the Court held that plaintiffs could challenge 

any portion of the promotions process that disparately excluded 

minorities from consideration. The ~ holding has been applied 

in Title VI disparate impact cases. See Elston v. Talladega 

County Bd. of Educ., 997 F.2d 1394, 1420 (11th Cir. 1993); Meek 

v. Martinez, 724 F. Supp. 888, 905-906 (S.D. Fla. 1987) (finding 

that various components of funding distribution formula violated 

Title VI regulations) . Indeed, this Court applied Teal in a case 

analogous to this one in Wilmore v. City of Wilmington, 699 F.2d 

667 (1963). In Wilmore, plaintiffs challenged a promotions 

process under Title VII that ranked people based on the combined 

weight of three separate factors. In response to the district 

court's suggestion that the disparate impact of one factor could 

not be challenged because it was balanced out by the results of 

another, this Court explained "[t]his reasoning penalizes 

minorities for doing well on one part of the exam and overlooks 
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how much better their overall test results would have been if 

they had not been so handicapped on that part of the exam." IQ. 

at 675. 

Moreover, plaintiffs allege that the Commonwealth has the 

duty to provide each child with an education (J.A. 24 

, 20), that it has delegated that duty to each school district 

(J.A. 24, 20), and that it has authorized and encouraged school 

districts to raise monies locally through property taxes for that 

purpose (J.A. 35 , 47). Plaintiffs also allege that the state 

system for funding education, taken as a whole, has a disparate 

impact on predominantly minority school districts (J.A. 37, 39, 

40, 42-43 ,, 52, 56, 60, 65, 66). At lea~t in some 

circumstances, these allegations may state a claim under the 

disparate impact regulation. 

Any policy which may have a disparate impact may be 

justified: even if plaintiffs do make that showing, defendants 

have an opportunity to demonstrate "substantial legitimate 

justification[s]" for the disparities. Elston, 997 F.2d at 1407. 

Finally, if there is a significant racial disparity and no 

legitimate justification, defendants will have the opportunity to 

propose a remedial plan. La~er v. Department of Justice, 117 S. 

Ct. 2186, 2193 (1997). Defendants are not required by Title VI 

to use any particular method of funding public education. By 

accepting federal funds, however, they have agreed not to 

administer their program in a manner that results in unjustified 

discriminatory effects. 
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CONCLUSION 

This Court should hold that plaintiff a may sue to enforce 

the discriminatory effects regulation and have stated a claim 

under the regulations. 
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MEMORANDUM TO BARBARA CHOW ON PROPOSED PRESIDENTIAL COMMISSION ON 
EDUCATIONAL EQUITY 

From: Caroline Chang 
Bethany Little 
Date: October 18, 2000 

As you know, the President and Representative Fattah recently discussed the establishment of a Presidential 
Commission on Educational Equity; school finance equity is an issue that Fattah has pursued in the form of 
legislation. Today there are equity cases pending in 23 states, and there have been dozens more around the 
country over time. However, we recommend holding off on chartering a Commission at this time, in part 
because the National Research Council's recent work on the topic could make such a Commission redundant 
and in part because we may want to reconsider tasking a Commission to report findings on a fairly 
controversial issue in the first year of a new Administration. 

POLICY CONTEXT 

While school finance has been examined in academia, there has been public attention on the topic as well. 
This Administration has remained strong on the concept of finance equity - in 1999 alone, the 
Administration filed three amicus briefs favoring increased equity in school finance. In addition, the 
Department of Education and the National Research Council put together the Congressionally-mandated 
Committee on Education Finance, mostly made up of researchers and academics with a background in the 
issue. (a copy of the Committee's charge is attached) The Committee completed "Making Money Matter: 
Financing America's Schools," last year, and "Investing in Adequacy: The Challenges of Crafting a New 
School Finance," is expected to be released in November. 

In "Making Money Matter," the Committee on Education Finance concluded that "money can and should be 
used more effectively than it traditionally has been to make a difference in U.S. schools. To promote the 
achievement of a fair and productive educational system, finance decisions should be explicitly aligned with 
broad educational goals." The Committee highlighted funding adequacy (ie, considering outcomes as well 
as inputs), investment in the capacity of the education system, altering incentives to make performance 
count, and empowering schools and parents to make decisions about the use of public funds. The Committee 
also established three goals saying education finance systems should I) facilitate a substantially higher level 
of achievement for all students, while using resources in a cost-efficient manner; 2) facilitate efforts to break 
the nexus between student background characteristics and student achievement; 3) generate revenue in a fair 
and efficient manner. 

REPRESENTATIVE FATTAH'S PAST LEGISLATIVE EFFORTS 

Fattah has proposed federal action on school finance on more than one occasion. In February of 1999, for 
instance, Fattah filed HR 555, the "Equal Protection School Finance Act;" original co-sponsors were Mr. 
Gutierrez (D-IL), Ms. Kilpatrick (D-MI), Mr. Brady (D-PA), Ms. Lee (D-CA), Mr. Martinez (D-CA), and 
Mr. Rush (D-IL), and 38 other Representatives (all Democrats except for Independent Bernard Sanders of 
VT) have signed on subsequently. The bill makes state eligibility for funds administered by the Department 
of Education contingent upon an acceptable coefficient of variation (COY) - which is calculated as the 
standard deviation of per pupil spending by the State divided by the mean per pupil spending by the state. 
No Federal or special expenditures, including capital or special needs such as for IDEA or LEP programs 
would be included in the calculation, which would basically limit the acceptable degree of variation in per 
pupil funding between districts in a state. A waiver would be provided to states submitting a plan bringing 
the state into compliance within five years. 
REPRESENTATIVE FATTAH'S COMMISSION PROPOSAL 

Fattah is suggesting the formation of a Commission that "shall prepare a report on how to achieve 
educational equity in America, including recommendations regarding school finance equity, for submission 



to the President and the Congress by February 28, 2001. The President shall appoint not more than 30 
individuals to serve on this Commission with broad representation of the most prominent leaders from every 
segment of our society." Fattah's suggested list (see attached) includes high-profile individuals from a 
variety of backgrounds beyond education finance and policy, such as Jesse Jackson, Bill Gates, L.A. Laker 
coach Phillip Jackson, Marion Wright Edelman, Colin Powell, Bob Chase, Michael Eisner, Harvard 
University President Neil Rudenstine, and Oprah Winfrey. ~ 

RECOMMENDATIONS 

That equity in school finance is by no means clear-cut does lend the issue to greater examination at a national 
level, however, given the current policy and political situations, we feel that right now may not be the most 
effective time to establish a Presidential Commission on the issue. First of all, we should be aware that 
concern has been voiced regarding the establishment of any Commissions required to report potentially 
controversial conclusions early in the next Administration. Secondly, the NRC Committee on Education 
Finance has been studying the question of how education finance systems can be designed to ensure that all 
students achieve high levels of learning while also being efficient - taking into consideration equity, 
adequacy and productivity as well as incentive structures and the relationship between expenditures and 
performance. The yet-to-be released NRC publication "is designed to engage policymakers at the federal, 
state, and local levels in strategic discussions of the ways and means of addressing the new demands and 
challenges in school finance." We recommend weighing the two NRC reports more closely before 
establishing any new Commission on the topic. 

Mike Cohen felt that such a Commission could offer an opportunity to examine school finance from the high 
standards for all kids angle - in other words, now that Goals 2000 has laid the foundation, how do we 
actually hold all students to the same high standards? Is there a possible argument for national achievement 
standards or national equal opportunity standards? However, Mike Cohen also pointed out that even if an 
Executive Order established a Commission now, it would be unlikely for the selection and appointment 
process to be complete before the end of the year. 

Ultimately, given the work of the NRC Committee on Education Finance, if any Commission is to be 
established in the future, the charge should be more specific than Fattah 's proposal so as not to repeat 
existing work, and we would recommend that the Commission include at last some individuals directly tied 
into the school finance community, in addition to well-known public figures. Possible aspects of school 
finance equity that the Commission could use as launching points for further inquiry include: 

• The financing of early childhood education - particularly as research indicates now that access to quality 
early childhood education can decrease the need for costly special educational services; 

• Issues related to the financing of special education; 

• Options for the funding of capital expenses, including renovation and construction; 

• Innovative ways to utilize existing regulations and laws, such as the Community Reinvestment Act 
(CRA) to leverage greater financial backing, at least for capital expenses; 

• Possible roles of non-profit and private entities as partners in school finance; 

• Historical shifts, if any, in how funds are spent, not just how much is spent, to help understand the 
varying needs and potential impacts of additional dollars. 



• Accountability Speech. A major speech by the President could provide a legacy message, a 
budget message, and a big ideas message. He could start by talking about the importance of 
standards-based refom1 and accountability and argue that it is the only reform strategy that is 
showing results and the country needs to move forward on it. He could go on to say that 
although we have to make sure testing is appropriate and fair, we shouldn't abandon testing 
because that is how we hold schools accountable. We can fiddle with testing, but not the 
accountability agenda. Rather than "slowing down" the refom1 (like Riley's "mid-course 
review"), he could argue that we should be "speeding up" reform and get schools and 
students the resources they need to reach high standards - smaller classes, after-school, 
fixing failing schools, school construction, and teacher quality. 

The President could also present some "vision for the future" type items to give this speech a 
hook and to add to the list of resources that kids need to meet high standards, i.e.: 

• move to year round schooling. Message is to increase days in school so that we ensure that 
our kids and our country can compete in years to come. He could argue that school days are 
critical to helping children--especially poor and low-performing children --meet high 
standards. We could say that the U.S. should move towards a 220 school day year over the 
next 10 year to be on par with other educationally successful countries. 

• making the school day 8-5. We've essentially campaigned for that with our after-school 
agenda but never in tem1s of outright lengthening the school day. In addition to student 
achievement, this would be a good after-school safety and supporting working families 
message. 

• dramatically increasing public school options and making public school choice universal. 

• offering universal preschool and early childhood support in tenns of education needs, health 
needs, etc to make sure kids start school ready to learn. 



Suggested Partldpants for the Presldentlal Commission on rducatlonal rqulty 

Gov. Roy Barnes, Governor of Georgia 
Susan Beresford, CEO of Ford Foundation 

Bob Chase, President of NEA 
William Cohen, Sec. of Defense 

Marion Wright Edelman, Chairman of Children's Defense Fund 
Michael Eisner, CEO of Disney Corp 

Sandra Feldman, President of AFT 
William Gates, Chairman of Microsoft 

William H. Gray, ill, CEO of United Negro College Fund 
Lou Gerstner, CEO of IBM 

Rudy Guliani, Mayor of New York 
Ale~s Herman, Sec. of Labor 

Rev. Jesse Jackson, Jr., Chairman of Rainbow PUSH Coalition 
Phillip Jackson, Coach of Los Angeles Lakers 

Lisa Keegan, Superintendent of Public Instruction for State of Arizona 
Patrick Moynihan, Former Senator ofNew York 

Colin Powell, Chairman of America's Promise 
Janet Reno, Attorney General 

Richard Riley, Sec. of Education 
Judy Rodin, President of University of Pennsylvania 

Neil Rudenstine, President of Harvard University 
Patrick Swygert, President of Howard University 

Paul Tagliabue, Commissioner of National Football League 
John F. Welch, Jr., CEO of General Electrics 
Oprah Winfrey, CEO ofHARPO Production 



Draft Executive Order 
To Create a Presidential Commission 

on Educational Equity in America 

Whereas it is a violation of the basic principle of fairness to subject America's children to grossly 
unequal education opportunities; 

Whereas it is wrong to permit in excess of double and triple per pupil expenditure differentials 
between one school and another within the same state; 

Whereas educational inequity has been allowed to continue for too long in America and is in large 
part responsible for many of the social and economic disparities which plague our society; 

Whereas it is unacceptable that as the richest nation on earth, a third of our population is 
condemned to economic marginality by an inadequate education; 

Whereas the gap in educational performance between the social and economic haves and have 
nots in our society is increasing; 

Whereas educational inequity creates baseline inequality ofopportunity in all aspects of life; 

Whereas continuing disparities in opportunity create destabilizing forces in our society; 

Whereas citizens have no possibility to function independently or participate fully in the economy 
without access to quality education; 

Whereas America ranks second to last among its international competitors on school 
performance; 

Whereas the greatest contribution to our productivity as well as to our educational performance 
will come from improving the performance of our lowest performing schools; 

Whereas public education is the cornerstone of our democracy; 

Whereas continued deterioration of public schools threatens the survival of public education in 
America; 

Whereas the greatest long term benefit to realizing the promise of American Democracy will come 
from creating equal access to a quality education; 



Whereas America needs to increase its investment in human capital to remain a leader in the 
global information economy; 

Whereas the national investment in education will increase significantly during the next decade; 

Whereas access to resources affects the quality of the educational experience especially as it 
relates to instructional systems and quality teachers; 

Whereas continuing inequality of investment will exacerbate the problem; 

Whereas we have the opportunity during these times of unprecedented economic expansion to 
correct this problem; 

be it hereby resolved 

Commission Formation 

That the Presidential Commission on Educational Equity in America in hereby established 
effective October 1, 2000. This Commission shall prepare a report on how to achieve educational 
equity in America, including recommendations regarding school finance equity, for submission to 
the President and the Congress by February 28, 2001. The President shall appoint not more than 
30 individuals to serve on this Commission with broad representation of the most prominent 
leaders from every segment of our society. 

Commission Operations 

The Commission shall be managed by an Executive Director (and other language about staff) ... 
And shall be compensated at the rate of (and other language about funding) ... 
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1 to. equalize spending across their you'i'e going to set.up an unrealistic 
school districts. The federal govern- expectation that you're going to. ' 
ment's contribution to local dis- bring everyone up to the highest . 
tricts isn't huge - experts put it at level," said Bucks County Republi- ' 
6 to 7 percent - butFattah believes can James. C. Greenwood, who · 
states nevertheless would be bard- See FITilll on AfJ 

I . 
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Fattah vows to keep 
fighting for equal 
school financing 

. FllTTllll from Al. . with ODly miDd results through 
aenes with Fattah an the HOiiie Ed- lawsuit& 
ucatloa ilnd the Workforce Commit- "The ltatm quo la llldefemible," 
tee. Fattah l8lci ·"Jieople. want -e- . 

Others wander If yaliklng federal thiilg done moat faWng llChoola.. 
·funds wouldn't barm the very atu- In PhfladeJphla, u Ill many poor 
dents Fattah wants ta help. Most school districti throughout the 
federal dollan go to speCial educa- COUDtry, offldala bave. ased the 
tion and Title I progrum designed couru to try to end the disparity In 
to help chlldru at risk of faillq, per-pupil spending. The city bas 
said Mary Fulton, ·a policy 1118iyst · filed suit In federal ·court coatmd­
with the Educatioa· Commlm1111 of Ing that the lltale'1 edacalioa. fiDanc- · 
the States, a nonprofit group based big. formula dl.ac:rlmlnatee aplnst 
ID Denver. . . districts with 1arp aumben of mi-

"In the· bla picture, the federal .. aor1ty ~ • 
~eut ii contribating a mi1c:l!- At lliue .11 the fact that ICbool 
llll8IJer amouat," Faltoa said. "HOW- · . iyltma .are ftlllm.ced larielY by lo'­
ewr, IOllle of that lilaaey .~ la ft!,.. ·.ail pnipertJ ·tum, WIUch cremes 
lmpartaD.t to certain diltric:tl.. . big pps In lpmding ilmall8 mmmu-

In a•Coagresa dnminetM by Re- llides, hued apaa their respective 
pabllcaDa, Fattah's measure bUn't wealth. pbDede~hla gets $3,000 per 
bad much· nc:cea. In October, It atudmt from die llate, compared to 
wu defeated, 183-µ5; ID a vote only $400 Pei" ltlldellt ID the most 
largely aloag party llDes. Fattah affluent dlltticta. Bat beC:all8e P"llc 
bas offered the measure five. times adelpbia can't match the loc:al prop-
In the Educ:at!On Com- . erty tu coiltrlbutioas 
mlttee, without .111C~ aiade liy tbole CODIJDU-
cess. · . , Dl:ties, lta tDtal per-pupil 

Rep. Bill · Goodllq .llpelldiq lap. · 
(R.., . Pa.), chaiimaD of . Courts bi 36 states 
the Educatlan Comm.It- have split dawn the mid-
tee, said ID a mtement die ta apboldlng or a.a--
., do aot ·believe that t11mias. education-fi-

. the matter la ID . llisue DIDcing fiirin.alu that 
for the federal goveni- · . hi.ve resulted ID huge 
meat's Involvement, gulfs between rich and 
and the majority ·on the poor ac:bool lfltmll. 
committee l8fffS with In · Georgia, Demo-
that philosophy • .School cratic Gov. Roy Bar-
fvndiD8 la a mte·mat- ..... ~- aea did not wait for a 
ter, Dot 111 lllne to be "1111111 .. mlilt court order . to aa-
declded 1n·em,res..• lmpOrtantleglalaUY9 noance rive months 

Still, httah laD't gtv- wonc that I wtll do," q0 that he. wanted to 
Inc ap. Be adopted the Rep. FatlBh l8ki eqaallze fbiallciq fcir 
atralellY of repeatedly the 1tafe'·1 public 
offertq the bill after scllooll, redl.strlhiltiq 
readfq ap on POwell, the ~- tai: money to. help poor districts 
IDt pastor of Harlem's ·Abyaslnlan keep ap with their weal~r·coan­
Blptist Clmn:h Who ,... one or the terparts. The state . legislature 
~try'1. most visible black ]IClllii- pused B11n1e1' school tt:form bill 
CWl8 during Illa congresaloaal ten- ID April 
ure from 1944 to 1970. · 

Bia threat ta attach the "Powell Even If efforts like Geortta'.1 
Amendment" - denying federal succeed; however, critl.cl wonder 
funds to any Pfllll'l.ID or facility ID- aboUt the end result. If ltates 
volved In racial dlscrimillatioa - to come up with. the extra money, 
dOUlll of aegrqatioalst bills Woo. will that aeceuarily improve aca­
hlm power md IDfluence. And demic performance? If 1tateti 
while tbe" amendment lDelf Deftr 
wu pused, lta bulc- premise be- can't flJld the money, will they 
came the law of tbe lllld ID the 1964 achieve compllallce on the cheap 
ctril RJgim Act. - briJlglac down 111eadlni ID the 

Powell'• perseve1111ce made an wealthier districts ID the aame of 
lmprt:llliaa cm Fattah, who said he equalization 1 
ldmjrecf tbe coagrt:mlWl'S "teuac:i- "If the emiJbasls la OD preveatiq 
ty ID punulDg 01111 partic:u1.lr legia1a- commllllities from lnvesUq more 
tin goal, which was to aae the car- · 
rot of federal dollan to remme le- ID edaeatioa, thar• aot c:min.tent 
pi aegrCgidaa ID 1t111ea. • with what we belieft," said Tim 

Reallstlcally, Fattah thlDka Illa Reeves, IPOkesman for Gov. Rfqe 
best c:buce to pus hla education of Pamsyivanla. 
bill may be the first six lllOlltba oC Fattah upec:t1 that 11U1!eS will re­
. am: year :..- ISSllllUnl the Demo- spond by ltetJPtns ap ID.vestmmm 
c:rm ptck ap lix·lmll ilnd re.rue ... _ .. ,__,_ ·- ... _ 
die House. Bat- be belillftl hill ef· ID '"" poorer ""'u.....,. n.11 to ...., 
forts In this Coaei'ea ll'e not wut- price tag, be aim: "Wbat II die COit 
eel bean&le he II !ir&Wing . atteadon of ignlriDce 1" . 
to the lave .and otferiJif a federal 
leglalative remedy to a problem l'9ler Nk:holal' ...,,... ~ Ill 
that -1 llUltel bave addressed Pf*:t> 1u@l11Wi181•1Q1U1u:am 
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Poor Schools Said Still Suffering 

By Anjetta McQueen 
AP Education Writer 
Wednesday, June 21, 2000; 12:01 a.m. EDT 

WASHINGTON - In West Philadelphia, John Barry Elementary 
School is falling apart: leaky roofs, faulty heating, cramped 
classrooms. Twenty minutes away in the Pennsylvania suburbs, 
Radnor Township is building a $30 million elementary school, 
designed for small class sizes and new computers. 

Despite apparent prosperity - a record $307.5 billion for the nation's 
schools to spend says the Census Bureau - the two systems remain in 
different worlds. Radnor spends about $13,000 per student; 
Philadelphia spends about $6,000 because state laws still require 
districts to raise nearly half their funds from taxing local wealth. 

"Property taxes are not the way to do it," said Elmore Hunter, whose 
7-year-old son Carlos will be heading to third-grade at Barry. "When 
you have a lot of abandoned houses and vacant lots, where are you 
supposed to get the funding?" 

Overall gains from school spending, advocates warn, will be lost if 
states don't level the playing field between rich and poor school 
districts. 

"If we don't create a fair funding system, we are going to hurt today 
and we are going to hurt tomorrow," said Rep. Chaka Fattah, a 
Philadelphia Democrat who wants changes. "We have to take these 
states to task on this issue." 

The money allocated to schools nationwide has increased 30 percent 
from 1991-92 to 1996-97, according to the latest school-finance 
figures from the Census Bureau, released Tuesday. 

Spending was $307.5 billion in the 1996-97 year, up from $236.3 
billion in 1991-92 according to the bureau's analysis of local, state 
and federal records. The average spent per-student nationwide was 
$5,873, up from $5,001 spent in 1991-92. 

Yet the school-funding pie is essentially divided the same way it was 
nearly a decade ago. The federal government's share is about 7 
percent; the states contribute 49 percent. And the rest comes from 
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local tax coffers. Funding critics say poorer districts will never have a 
chance to catch up. 

Disparities extend to the state level, Census figures show. The top 
spenders per-pupil - New Jersey, New York, Alaska, Connecticut -
also draw some of the highest state tax revenues. 

Districts have sought remedies in federal and state courts. New York, 
Philadelphia and Kansas systems have filed federal lawsuits over 
school funding. 

The Ohio State Supreme Court in May gave the state a year to fix a 
system that forces schools to rely on local taxes. Ohio, which spent 
$5,897 per pupil in 1996-97, will contribute $10 billion toward fixing 
every schoolhouse, he said. 

"This is something that must be solved," said Scott Milburn, 
spokesman for Gov. Robert Taft. "If you have the money and you 
have the will power, you c~ get things going." 

Henry Duvall, spokesman for the Council of Great City Schools, a 
group of urban educators, says underlying formulas must be fixed: 
"When you talk about setting higher standards across the board for 
everyone, the field is not level." 

On the Net: http://www.house.gov/fattah/ 

© Copyright 2000 The Associated Press 
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The Schools and the Constitution 
Everyone knows that New York City's schools 

are in desperate straits, with hordes of students 
failing to graduate, too many uncredentialed teach­
ers, and facilities that are crowded and decafi9g. 
But a state court In Manhattan will now have to 
determine whether the schools are in such abysmal 
shape that they violate the state Constitution's 
mandate that all children be provided an education. 

The case should give the courts an opportunity, 
if they have the courage to seize it, to define more 
realistically than ever before just what the state 
must guarantee as a minimum in the way of educa­
tion. It will also provide another lens through which 
the public can analyze what needs to be done to 
improve the schools, whether required by vague 
words in the Constitution or not. 

• 
The suit was filed by the Campaign for Fiscal 

Equity, a coalition of advocacy groups that lost the 
opening rounds four years ago in a case that was 
based primarily on equity issues - on contentions 
that the city was not getting its fair share of state 
education funds under a formula that was said to 
violate the equal protection clauses of the state and 
federal Constitutions and the federal Civil Rights 
Act. The state court of appeals, New York's highest 
court, rejected most of those arguments but left 
room for the current case, which includes an equity 
argument but focuses primarily on whether the 
state has failed to provide enough resources to 
ensure a "minimally adequate" education. 

The plaintiffs have cited an array of evidence to 
demonstrate that the city's schools are failing their 
students. High school classes are jammed, with 
more than 30 students on average. Nearly one in 
every seven teachers is uncertified. School days 
have been shortened because of overcrowding. Lab­
oratories, libraries, books and computers are all 
outmoded or in short supply. The plaintiffs got a 
huge boost this week when the state's own top 
education officials testified that the city's schools 
needed more money to help disadvantaged students 

meet the state's new and tougher standards, which 
are required for promotion and graduation. 

The state Constitution itself says nothing about 
the quality of education that must be delivered, 
merely that the state must provide "a system of 
free common schools, wherein all the children of 
this state may be educated." Subsequent high court 
decisions have said that the state must provide a 
"sound basic education" and "minimally ade­
quate" facilities and teaching that would give stu­
dents the literacy, calculating and verbal skills 
needed to vote and serve on juries. The high court 
left it to the trial court to put some flesh on the 
definition of a "sound basic education." · 

The State Attorney General's office contends 
that whatever New York City is currently offering 
students is well above the constitutional minimum 
required. How could it not be, the argument goes, 
when New York is spending $9,700 per pupil, well 
above most areas of the country, when the city's 
students score well on tests compared with other 
large cities, and when individual schools and dis­
tricts in the city are clearly performing well despite 
the handicaps they are said to have? Besides, the 
state contends, the city Itself could always put more 
money into the schools than It now does if it wants to 
raise their quality. That is a political decision the 
city has chosen not to make, so why should the state 
cough up even more? 

Whatever the Constitution is ultimately judged 
to require, it seems silly to argue that city schools 
are delivering a sound education when 40 percent of 
the students fail to earn diplomas, when large 
numbers of them require remediation when they 
reach the City University, and when employers 
routinely complain that the system's graduates are 
not prepared for the workplace. Our own hope is 
that the courts will find the courage to be realistic In 
defining what is needed. By any common-sense 
yardstick, too many students are emerging unready 
for college or jobs or perhaps even jury duty. That 
needs to be rectified, if not by the courts then by the 
political process. 
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Chicago-Area Students ·witness 
How Disparitie,s Affect Education 

~•~CAGO, Scj,t. tO-lbree.busbdt ol 
i6idents from • dowHt~ go.,_.. 
aid bf&h IChoal la Oilcqo'a South Side and 
~eir lft:nace CDUll!allUU from • -. S82 
iiillllon statMl-O!Htt ICbool la the -'thy 
~ of Naperrille had a ~ maxmtu 
!Oday with aa idaat from ~ IOllf­
llr"tSI Sophie Tudzr: . . 
-~'Tw: bem poor uid rw: been rich, mid I 
. • ttJI ,au that rich ii betta-." 
~-two l"JUPI ol lbldenb, lpellt the day 
!'?1."111& sch olher'1 fadlitlea and l'ttinc • 
~ lesson In the lnequides ol educa­
tiqbal lundlnc. In other words. tee1n1 haw 
Iii' other half Uva. 

"~led bf Jew L Jacboa mid his ·PUSH Coalltloa. the nmt wu ~ 
tliiiied ·1o thruw a lpOtll&bt aa the buat &. 
~ that mst around the COUDtrJ be>­
~ the quail!)' ol pib6c educatloa 
~lo poor lltudmta ft. that ahowa-ed 
~rich. While lllOll olthe nadoaal edv-

dtbate hu b:used oa ~-lund­
a1"'IOUChen for priYate llChoola. the more lzn. 
mediate CllllCa1I In 1111111 comnnmitlet Is 
how 1o addresa what llllllf arsue 1s the an-
1a1maa of hnlnl childnn la one part ol the 
i:;ity "' • far betta- eduatlon thaa thole la 

. The amount ol fundin1 In subwbui 
. dlstrlcts. Jaa- lfllles, Is oft.ea 
llitre times blatier than that in Inner.Qty 
~~ ,'.:I!« the mostly white. Mlk>lf studenll at 
r,d1pcrville'1 Neuqua Valier Mich School 
a&.rt 35 miles IOUthwest of the dty, the~ 
opcncn from their Yisit to Hui>tt Hi&h 
Si:hool In the cmnomiallJ depres.vd En&le­
wood nel&hborhood were the peelln1 paint 
In I food lenice classroom. I science lab­
onlory dnoid of -•er ot ps CDnMCdons 
uid 1117 •risible 11111 al chemistry equipment. 
a music room without soundproofinl ot uni­
forms fot the IChool b:ind. a l)'llllWium with 
dibpidated blc:ichen and a computer room 
without c::onnectlons lo the Internet. 

"I just Wlllt lo err: llid Laurm Drue, a 
t j>ynr-old junior from Neuqua VaDer. :is she 
;...&lked throuah the dimlJ &t corridon of 
~ Hiah with htr cbssmalft. 1llil is., 
Qlll of this world. I can't beli~ il rm)lllt ID 
lul:kJ to line 111Nt we haw:.• 

But she wu no less astonbhed than Sane­
b Walka-, 15. an Alric:an Amaic:an IOPhl> 
~ at Har1>er High School apon seeln1 
ihe Neuqua VaDer 1Choo1'1 Ihm &leamlnr 
new omnasiums. two o~ swizn. 
rninf pools. ebbontelJ eQUioped labonb 

. ·. . .. : ·;· . .. . .. ~- . .::~!-~ .... .., .. ~.... . :1~· . .•. ·.-. ~-.. . ~--~-~ 
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lelra about ldmce... 
"YA! !me IO much 111Drt. lr1 not fair. 0 Ml> 

nahln afd. Wbm 8*d whJ llhe tboaatd 
her dlool-IO much better eqalpped. llbe 
replied. "Wdl, ID the mburbl. lbe pmeata 
)at line more mane)'. The ldda an jult 
more~ I llllfSL • 

J.:bon Aid admlnbtnlon at Harper 
Hl&h line tried bud to mUe their llCllOOI 
more attndhe with frah paint, MW lodien 
and other CIOlllldlc: lmprow111a1ts within 1 
llmlted capital badret. But. he aid. "Yoa 
an'l paint a.- lab or a decent band room. 
and J011 can't paint decent teztboob and 
computen that 'flUt. 

He wu aitfcal ol fedenl and state educa­
tion pollcJ which. he llid, fnurs "faddish• 
IOludons auch u IChool vouchen to send 
IOllle lludentl lo private llChools, or charter 
tJChools operated with public funds. 

State Rep. Monique Dula (D), who 
joined the lour, Aid lhe would c:afl for I spe­
cial aesaioa o( the state leeblature lo debate 
the illue ol lnequitle1 In school fundln1. °11'• 
unfair for mme kfds lo lbrt out In aucfi I 
mrnpetltlft-'d with auch an obriolil &. 
adftlltale. Wc'w: tot lo chaa~ the ..,. we 
fund ediadoa.. 

Before the md of their lone day al rude 
~ !be llllldentl were t.alldn1 m· 
'~ lhnut startfnira !durlmt nl"Nndl' nm-

· .• .• ,••• •·' •I •1. • : , • 'Ill . ••·• ~ • . ; .,,...... : • ,·· ••• • .• • I 

. dents aid !her Wlllled to lhare their band 
room and mme al their equipment with the 
Harper SbldmlL 

JICboa llid he WU touched by the Ima· 
stiinn ~th,. mttf-•• th,t t,,. <t.,w ""A 

school bus window ll bouded~ shill 
dwdllnp u the l"OUP dro9' lhrou&h En&tc 
wood. JICbon said M:lrily, "Then'1 ,,. 
doubt la my mind that thb ll'el hu bttrt rK 
t:"M fnr r.tnlhl 1ntf wh"" ww1 Mrt nff ,..,, 
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Unequal education 
Beu er 1eac/1cr trai11i11g and equizable /1mdi11g 
could improve public schools for all c/1ildre11. 

1'hruu.ch1111t 1no~1ul1\mcrn.:nn his . fair lund111~ j5 only one 1•it.~c or 
lory, 11111'1hc ct.l11t·u11on hos IH..oen re· lhe right lor hclh.·r school5 lot nll 
vcrctl n:> lhc lllL'Chnnisin 10 a hctlcr d1ilUrc11. 1"he uthcr is tlevclc1111111(. 

·.Ille: Ille 11.:1lhwuy lo <:tjUBlilf u[ O(llliOf· lralning and· ft:"lnlning lcnchcn 11C 
1111111y ant.I ll1l· 1.:111ulys1 lur under· lhe hlKhcsl 11unlily 12.2 n1illlo11 will 
stunllmi,: - nm.I lhcn c11<linl( - l11s- he nt.•t."llcd tn lhc next t.lt.-c.:IMkl And 
l11n1: 11u .. 'i111111c' hclw1..-c11 t\mcn<:uns hen:·~ where lhc h.."lkrnl .:uv,·1111111·111 
ol dillcrc111 rocL":'i nan 11mJr.,c llu .. • nullon'lC IC•K:hi111: L'ol· 

t\1111 must /u11cricn11s sllll lrnvc lcl:<."5 lo do bclh:r. 
dt...·q1 lnllh 111 lhl' 11111wcr of t.-.Jucalion l:::.c..lucolon anJ n ... ~nrchcr~ ftl.:h .. "C 

anl.J lb 1.:111111C(;l11in 111 c'p1ily. 1"°11~ lhnl u1tftradinR 1rn1nlnr, nu.•1111~ pr .. ·· 
show. Hui l11c•1u111cs 111 hinc.Jl111t und 111.iriu~ lcnc.:hcrs lo wo11t wllh the 
h:ud1cr 1rain111K 11uu '1i1t1•ru1110r1lu11· ch1IJ by undc~1a111.Jins Ms or her In· 
111cl)· alkcl 11111101i1y and lm11ovcr· lclh.."Cluut. ccJRn1ttvc and cmollonal 
l"'hcd d11hln."11 lhrculcu lhnl hailh. t.1cvclu11nu.:n1. 11 mean~ lcarnll\K lhc 

l-:11<hl~·ni111.1 pcr..:cnr or Amerka"s cullur~ uf e1h1111.: c:omn1111111ics. II 
52.7 1nill111n s..:hool·nRc child nm went me.nns hel111ng 1caclu.:r~ 14..'l" r04.:l11l 
lu 1111hh1.: 1t1..:huul ln~I lull. rc11rcS<H1I· anU cullunl Ulllcu.·nccs 1101 n~ c'.\· 
int( Ille 1m1s1 ru..:1.ully and ..:ullurull)' cuses10cx1111.!c1 k-u.bu1nsu11por1uni· 
d1vene l(.cncru11011 ever. Ensuring ties 10 raise cx11ei.::1n1ions for all kith. 
lluil sd1ools tench valuC."i o( fair 11lay, Tha1'1 1101 ha11penlng now fur 
'hard work •nd lnlcrance Is vllal lo rnany inner-clly and lmnilKrant chll· 
·1lie nn1wn's lulure u:s a 1ieaceh1I, n1ul- dren. fo"~eral SIMlls1le1 show thc~1..· 
·1i1u~lal 11111111rus1H:rous democracy. chlltlrcn hove the k1wcS1 lllcrlk:)' 

Tiu..· h..•1Jcrul Kuvernmenl shouh..I ralc5 even whr11 they do graJ11u1c 
hcl1• SIDie nnd loc.:al anlhurlllet make Chlld-tlcvelu11n1cn1 11innecr Ur. 
1111c •II !k:lmols arc llllrly lu111.led - Jamus Comer I~ wnrkln1t wUh a hnnU· 
nnil reword co1111n11nl- IHI nt lcnc:hen· collr.:cs 
lu,""' lhnl 1•rumulc.· ck..:cl· lo hc..·111 1,·oc..:hcu 1111d1..•r· 
kul lc~tt:her:oi.. 111n11d lhnl ll1t,• "1.nrenls 

Than. lhc h91knl o( l"-Mlf hlnc..·k 111 htowu. 
conll1111111io11 of lhe 11n1lvc ur tn11n1gra111 
civil rlRhls nmvcmenl. chfldn.·n have the same 
whose t.'ducaUoual How PTnidenl o.111on goals lor lhc:ir t"mlhn 
hl.:h-wnl<:r n1nrlt wn., lhould lolow up on htt CL, whtlc nilddle<lass 
81owrr ''· Uoa1d uf F.Ju. rec:e lnHlaM. Amt"rlcin." 
ccHion In 141~4. which lk-cn11111C leud1cn 
oullnwcd ··~11.ounlc.' hut learn hc .. '1-il Imm nlhr.r 
equal" l11dltlic..~. teachers, the lt.o(.!crul Knvcrnmc.·111 

Thrnughoul lhe 1960:s and 70s, coul\I encourage universities lu de· 
some cummunilles resisted court-or· velop teacher ''networks." There. 
dcrc.."C..I d~gn.'l(ntlon. "'hlle 01hers OI· 1enchen cun shnre Iii.., on cln~n1u111 
h.'1111•11.'t.I tu cnm1•lr with 11ror,rn111~ 111111111.:c111c111 nnd currk11l11ni. and 
1ud1 a.-c hll51111C anc..I 11111M11cl l'(.:hool~ lhcy t:nn dl!ll..:11"5 rat:c ant.I lls cffC\:1 
11111 sln111llanl. .. •t1"ily. whit~ llc..-d ell· on 111111i1~· la.mllh..~ 0111.J their own in· 
lt:s In drove.~. alunR with bn~llH.S'k.'S, lcrncllon wllh lcicl! To 1nake ti rrull'L' 

jobs onU IH, rc.•vcnm .. 1 lhal lund pub· a11roc:1ivc lu ICCM:hcr"!I, gh·c 1hc1n col· 
lie .ch<.Mols. The cill<'I llley le!I be- . legc cr<dlls !or panlcJ1111inR . 

. · lilnd bc.:1.:en1e lncreaslngly poor, In- Once 1e11chers ere 1rajned, the~· 
;· c1ra.'\lngly mlnoril)' -1111.J IO did the have to gel where llu.:y"rc mosl 
: 1d1ool1. nt."Cded. One wny Is lo Jirnvh..le kdc.·1· 

c·un~•dl·r lhe sh1l1 In l'hiluc.lcl· nlly luntlcd honu~'!\ to those wlllln~ 
1•h111"" 11111••l l"'l'nl11111rn: l111hc 197,i.r,:i In 1cnc..:h l11 l1111t.!I' ctlk". Once n Ucrn• 

: ""huul r··11f, Wllh 11h11ul lM,llflO lltll· n1111011cnt, HOW llw N111lo11ul Ednc.·ft· 
· dent!, Al.7 pcrc<.·111 wtire hlnck; 4.7 lion Assoclatton I! 01tcn 10 lhc lc..11..•a 
· (k!rcent were llisrenlc, O.J rercenl ·The cftmpn~!I where 1em;hers arc 

fl.'ion. nnd .lJ.J 11ercen1 whlle. By l>e· I rained are often lhc llnl place 111h· 
ccmher IW7, wllh ahonl ltl,000 1h1· urban studcnlS lntcrftt'.t wllh !\Ill· 
den ls. hluc.:ks hod rl5en sllgh1ly lo. den ls encl 1euchers of dHfcrcnl rnc.·c.·s 
til.7 11(.·rn·111, A5ian!I 10 4.7 percent •. tn ftnywherc near 1helr dcmnttrn11hk 
ll•~l"4111h:'I hl 11 11er..:c111. And while!\ prn11orllon, srir~ ltul~rl Z111n1k)'. di· 
hfMI h1lkn In IHA pcrccnl. Other Cil· reclor of tht: ln:'l.lllUIC for N.c..-sear..:h 
il.-s cx1....:1 icn~i.:d s1111ll11r I rends. on Hl~hcr F.dut.·1111011 11 lhc 11111,·c.·r· 

In ~1111.,; 1l"111c:U, s11d1 ""' Che"lcr ~lly uf 1•c1111~ylvn11ioi. 
11111111111. whl1.h lmh.'tl OVl'r dt.'l'ndl.°1'1i lo So ll'!t vllnl Um11ml"ll1t."t:livc h .. •111.:h· 

· scrvl· us '1tulcn1s. lntSIUll.'ll l•Dri.!nls t:n learn how 1o tnfn!\C 1helr 1uhjt't·t 
11rc l1t.·1:11111i11~ lo luw.:k vuuch"n one.I malh.'r wllh cxam11t1..-s, (llCI! end nir· 

. lur-11111111 S<:huuls Uni even !lll(llM'lrl· riculum .. houl all lt111ds O( An1rrlC11ns 
crs of llu.'5t.! allcrnallvM Ad1nll 111111 _ 10 m"kt: 11 accc:sslhle 10 111 ch1l· 
lhcy ..:Plllllll lftl'CI lhc need:-; o( every 
l"l111d 111 ~111111111111111es 1hn1 ere lu~lnr, 
johs 1111d 1111p11ln11on - lhcir local 111· 
come 11rul 11101.cny tax bosc 

Such lundin« Inequities 111hjec1 
Amcnnlll clllldrc..·n In <.'1.luca11ons of . 
111d11.:11lly \"Rr)'ln~ quullly - solcl)' on 
Ille hush of whcu.• lht:y ll~l.! :The 
mum·r 111111 inner cl1y and cash· 

. 5.lru1111C..·d rurnl lowns 11111 In lhelr 
~hool~ mu'\I co lurlhcr, In lmmunl· 
z;1111111s 111111 sccurlly need~. for exnm· 
11lc. on 11111 of 1•rovhlt11G skills uulo· 
mntll."nll)' lc11rnt"'I e1 hutne In mtU,llc· 
du .. s ~11h11rh1;1 - for cx11nr1c. 
, ... 1111'11h·r lih:nu·y 

~i111·1· lhc l1J711"\, lu'tl.•..;1111~ nllnckinr, 
lllC•Jlllluhlc ~l11H1I (1n;1111.:1..• ~y:i;tclllS 

huvc: hccn fllccl 111 4.1slal1.."!\;5'.1 fnr. 16 
Mnlc nu11ts fh111 11111 l'ennsylvnnln":i;J 
hil\'1· mice! 1111..:1111~111111iu1111I lhctr 
sli11c·s '\yslcm 111 lnnUlni; public 
~dlCMlh 1\111 1111~ ~lucl11I flRCC ol 
dio111~c -· ~.1u.:h 11 ... 111 New Jersey, 
wl11d1 look 2H rcnrs lo t11111ll'mcnl 
1:11m111.-lh·11 ... 1vc rt~l1l1..'thc~ - !'Show~ 

h.·111 1 ~11 tll'1:kt:1 ho' oi l1111~c1 Ille 1111111 
flltloll.'llVl" :o.i1IUll11ll.-;. 

Timi's where lhc kderol i.:ovcrn· 
rnc.·111 ,;h1111l1I !"lc11 111 - nol Ill dlclnlc 
~111rt..:111.,, 1c"llHM1k!.11r lcnchcr h1r1..~ 
- h111 111 cncmu n1-:c 5lnl~ lo lake lhc 
llllllilllV\." tlll hlllthl11( 

ll11c u11lldu1c.:: I he E1p1nl l 1 roh~C.:· 

uou &1111111 F1nnn..:c Ad. n federal 
11111 ,,, he rc1111n11l11cl.o(.! 1hi~ month 
h)' 11 S He11 Urn kn Fattah CI J., l'a.) 
111111 c1J!\11i11ns.irl.1:I fly ~tinorlly \Yhlfl 
Piiv1ol U1111111r ell. ~tid1L 

The hill would 1~ive SIDll.~ five 
yc;11s 1t1 11vcrl11111I lhl:ir line.nee sys· 
kms lo CllSlll'c C.1:ltlllf In rcr-ru11ll 
spcndlni,: - 111 ord1.:r 10 he chglhlc 
f1ir h:tlcrul lunUs The 11ros1>ecl 
:i;honld li1:l1l 11 ltrc nnckr ~tnlc lef:,l~ln· 

drcn. 
The 11.S l'cn~us lh1rcn11 11r11jct"I~ 

lhnl hy ~ISO. Amcrlcims or white En· 
ru1icon d1.."SCrn1 "'ill cum1M>sc only Sl 
percent ol lhc n111ton .end Thul ln1111i· 
J(rntlon - lo suhurhs. clllcs 1111d ftl· 

rul towns - will account for n1orc ul 
1hc l(,roWlh o( r°'-'.IUI rnluorillc..·S lhnn 
h1r1h r;1le!I . 

To t:mrnre tlrnl lhe lranslllon '" 
1icnt:cful and lhnl 111·0~1icrlly cnnlln· 
uc~. /l.mc1ic11 n111,1 ma1111u1n lls 1011111 
In lhc 11ower ul c.'C'lucallun. 

Fair r11111hn1: would 1•111 • level Cd· 
11c:nllunnl fl, .. ,r nnclc.•1 11onr trnd ml· 
uurlly ~111clc1115: lo prnvldc smnllcr 
d1L"IK~. bcllcr 11.·t"hnoh~y. cv~n 1p111I· 
i1y collcgc-prc11 course,.. (}uallly 
lcnchcr~ would cnnhlc lho-.c.: 111111ib 
lo !!itllll' hcy11111I lhc c.·c1l1111: uf low ex.' 
IM..!Cla1m11s n1n11r 111 An1crkn hn,·c lor 
I hem 

The Series 
Day by Day 
~-··-Prejudice 
ToUJ Educ.a11on 
i~;;--Ii~· R-;...161111,;o;;-· 
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To comment bf6erty on edtlortel1, 
c.aa 2t5·0S4·!i060. Or wrlle lo •he 
addfesHS lfltod In lhe Where 10 
Wule box •IJOYO. 

To reYtew al published part• of lhe 
r.erm, visit Phfladelr>fl'e Onfine at 



'A SINGLE GARMENT 

0FDPS11NY' 

BJ Ch•k• Flltt•h 

T
he IJ.S. Cnn1Lilulinn """ign1 ln 
Cnnl:""•• the oulhnrily ond the 
l'HJW"'Oihilily ln pnM law• that 
implt"ment ita inlt'nt. With re· 

gord lo tho orpli<otion of the 14th 
Amendmt"nl tn equal edncetionnl np. 
pnrtunlty. I recommend we dn juet 
Lh1L. At Ihle time l1•l year, I intro· 
dnttd the rrnpnoed Equ•I rrotl'<"Linn 
Schonl Flnnnce Ac!, llR 12:14, which 
definH "11111 Muc1ttinn11I Of'purtnnity 
11 o .,.. .. red right under the 14th 
Amend,....nt. rn .. ni:e nf Lhia hill wnuld 

rlMJCATIOtt Wlo:~K · AMUL ft. IMll 

clnrify the Intent o( the Cnn1tll11tlnn. IL -•Id creole 
I m11nd1tf nnd empnwtt "llllH lit t"qU81ite 111thnol R· 
nonce ind pnmde touch child on education wnr1hy 
or their 1tntu1 a1 citi1en1 nf the United State• nr 
America. 

The natinn'• •iew nr prohlt!ml (ncing it• .. ,.item or 
puhlic 1<hnnl• i1 finolly lalttn1 oho re. Thia 11 impnr­
tanl, bttn1111e - e1nnol ~n to nddttM Lh- '-­
elTecll .. ly until - h•n the cnmplete pirture. The re­
ttnl fnw• nn ochool On1nce equity 11 p1rticulorl7 
grntll'y;n1. In thl1 publicltion'1 •red•I edillnn Qmd· 
ily Cnnnr1 '!18 (Jon. ti, 199RI, Mich1el C'..-rly, the••· 
ecull•e directnr nf the Council of the Oreo! Cll7 
School., identified inability l.o driYO Ononce equity 11 
"the bigp•t failure or the educotion reform mon­
ment n11ionnlly."The Jan. 13, 1998, edillnn of USA 
7bclny reported lh•l 10 urban educaton •ntl .....,ma­
nily 1Hden hid inducted In their legi1loUYO ~ 
to the Cllntnn odmlniolrallon °1?quire more-equal 
fundin1." Anti on l"lec. 17, 1997, In 1 4-1 deci1ion, lhe 
New llomP"hire Supreme Court n1led that the otate'1 
1y1Lem nfpayln1 fnr public educotion wllh properly 
t11e1 11 uncon11ilullon11 becnu•e It cre•te. widely 
unequol LH ht1rdeno. Thl1 1dd1 Hew H1mpehlre'1 to 
• crowin11111 nf •tale 1upreme cnurt.11, currently 18 
1tmng, lh•l heft token Lhi1 nclion, layintr the fean­
dnlion for the lnotilution of whole new 1yalem1 ar 
1<honl On•nce thnt •t leeot hoYO 1 fighting r:honce el 
provldinl nll the nolinn'1 children with on equol •tr 
pnrtunity lo leom. 

Th• rwini: aceertnnce nf achnnl llnnnce equll7 .. 
en eoaential component af the ochool reform m.,,,.. 
menl 11 the mnot encouraging dnelopmenl tho! h11 
otturttd in det11idea. Thi1 iHue i1 the m011t .. rtoua 
barriPr In meonlntrful refnrm. My own atalAI o( l"l!nn· 

COMMENTARY 
15 Years After A Nation at Risk 

D 
••pill the nllent end, 
In meny caeea. efTectiye 
efforll at reform antler 
'"'Y ICl'MI the country, 

there romeino much !hot la anti­
quated about the WIY - el our 
public 1Chool1 are menoged. The 
moat troubled ayatem1-l1rp 
arbon .,..tema Hr'Yin1 precloml­
nontly poor 1tudenll, 1ome af 
which apend 11 1 role hl1her 
then the national or their elate 
aYOnp--were Inherited by their 
curnnt ltdmlnialraton In dilopl­
doted, underfunded condition, 
with ouldeled lnetructlonol oya­
lem1, lnemcient operalln1 •r•· 
terna, and no 1J91em1 of oecounl· 
obility el an7 kind. I mention lhio 
Lo •cknowledp !hot ouch condi­
tlona .. ;et, end lo .... rt nonetM-
1 ... lh•I while they ere lntolero­
ble end mull be oddrHoed, they 
do not constitute •n e•cu•e ror 
feilln1 to equalize ochool finance. 
Our country 11 in deoperate nttd 
of comprehenoi•e ochnol reform 
lh11 addreo1e1 ln•lructlonol for­
m•!, tr0Yem1nce, •=untabllity, 
and finance. 

" .. 

-·· 
Th• •• ,., battle for •chool n. 

nonce equity la beintr waged 11 
the otate lnel at the lllOllleftL Of 
the 46 ouita lh•t heft been nled 
in 1tate courll, 18 haft been de­
cided in fa.or or equity, 18 hne 
bffn decided 1plnel, end 10 ere 
pendin1. ,,, ... CIBH lypicelly 
take an lone•• 10 ye1re to be re­
aol•ed. and the primary road­
block to reool•ing them more 
quickly 11 the debote onr 
whether or not the ritrht lo equ•I 
edUC1tion1l opportunity I• 1 fun­
damental right protected ander 
the equal-prol«tion d•uoe or the 
US. Conolltutlon. 

The principle that equol educo­
llonol opportunity ill 1 funtl1men­
t1I ritrhl woo Ormly utahliohed 
In 1954 hy the londmarlt Bm11>n 
•· Bnartl a( Ed11n1linn decioion nf 
the U.S. Supreme Cot1rt: 

"Today, education i• P"rh•p• 
the ml"Hlt important fundion of 
1tate and local l!'"'"mmcnL Cnm­
pulanry ochonl ollendance lnwo 
ond the 11Tc•l upenditur~• fnr 
education both demonalrote our 
recognition of the Importance of 

edueellon to ear democratic ooa­
elJ. It la required In the perfor­
mance or our moat boalc public 
re11pon1lbllilleo, nen 1errice In 
tho armed foree1. It la the ••ry 
foundation or rood dliEenohip. 
'l'odo1 It 19 a principal Instrument 
In owahnin1 the child Lo cul­
lunl ..i...., 1n P"Plrilll him for 
later pnifeaeional lrainl111, end in 
belpln1 him odjaol normally to 
hi• enYironmenL 1n the.. daya, It 
i1 doubtful that an7 child mey 
re110nabl7 be .. peeled to 1ue­
ceed in life If he io denied the op­
portunity Lo ocqulre en educ1-
LiM. Sac/I on opporlunily, ..,,..,.., 
llt• 1lole '101 andrrldrn lo pro­

Pide II, lo a "61tl 1Plticlt ''""' M 
"'ad• 011Gllobl• lo all on equal 
lnm1" (emphul1 1dded1. 

Man1 elate .....rt deOolono hen 
Aillowed the principleo ntabliohed 
In the Broain dedllion. Howner, • 
ll'ICll'e reeent declelon, Son""'°""' 
lnd•pend•nl &ltool Diolrid •· 
Rodriprr, lnlroduced 1mblpit7 
Into how this principle 19 to be 1p­
plled. Under the p1rliculor dr­
curnatancet nf the Rndripn c99e, 
the U.S. Suprema Court found 
that the equol-protectinn douoe of 
the Conolilulion did nnt 1pply, 
ond that rulln1 h•• proorided cnm­
f<>rl ond cower for Ondinp In onme 
1111 .. lhnt the equol·proleclion 
da,_. el their otate mnolitutiona 
dn nnl opply rither. 

Through our 
currenl sys1ern of 
school finance, we 
are perpe1ua1ing a 
self-reinforcing 
dis1ribution of 

opportunity in 1his 
country thal is 
fundamentally 

unequal. 

Equel IC'C'Pll!I lo wideapreed llJ9-
temo or public education •re the 
•ery cnrnentone or our democ­
racy. In the eorly doy1 or our 
country, Congreoa mode the 1el· 
Hide of lendo for public ochnol1 • 
condition of odmia1ion of e1ch 
1tate into the union. In the 
Norlhwul Ordlnenee, Congreao 
found and unonlmoa1l7 directed 
that "knowledge bein1 necHIOry 
lo pod ro...,.,menl anti the hop­
pi n•H of monkind, ochoolo ind 
the meon1 of education 1h1il be 
fore.er encounged."Th• rocuo on 
edue1tion in th.- early do79 .,... 
••• rltrhl or the poor, end on the 
nett•aity of providing education 
to the poor on 1n equal booi• ao 
th1L, 11 Theddeua Str<ens wrote, 
"he ma7 be prepared to oct well 
hla part In lhl1 lend of l'ree men." 

Con llnuln11 lo permll wlde­
apreed deterioration or ear public 
1chool1 thre1ten1 our democ­
racy'• .. ry oarri•ol. Sta tea tho! 
•re 1upporlin1 ochool On•n~ 
equolintlon ore Ondin1 lhol cur· 
rent ouldeled 179lemll ""' ined.,. 
qualf! to en1nre that 1tudent1 
hne oufficient aki111 to liYe in • 
comp! .. and rapidly ch1n;tin11 .,.. 
ciely, l.o moke informed choitto, to 
undt',,.tand ntn-ent fft,.,Ue!t, to BJ>" 
prttiolo their culturnl herU1111 .... 
ln function intelliit,.ntly, •nd tn 

compelo r ..... bl,, in the Jcib m81'­

hL How can - function 01 • n•­
tlon when lnrreulnti percentapo 
of our populollon c1n be de­
oc:ribed In the.. t.erms? 

The en...., Iii, - connot. Mar­
tin Luther Rini Jr. oaid !hot we 
ore 111 wettn Copther into a oin-
11• 1ormenl of de1tln7. What •f­
fecta on• or DI directly 11Tecta DI 

all indirectly. The Supreme Court 
found in Waroan •. Cily of Mrm­
plii1 that con1tltullonol rlghta 
"are not merely """"9 In oome fa­
ture enjoyment or - formoll• 
tic con•tllutlonal promiH. The 
basic cu•rant.eee or our Conatltu­
tion ire w1rranta ror Iha here 
end now and, anlen I.here la an 
o•erwhelmln1l7 .....,penln1 ree­
"°"• they are lo be promplly l\al­
n11ed." l'll01•p elHR 1234 -Id 
pro<rlde • found1Uon far the 
prompt ruJRUmen\ el.._,, /imf!r. 
lean child'• baolc rltrhl to eqaol 
educoUon opportunity. 

f!ecol!nlzlng lhlt the Umelinea 
and •ialan with which we re-
1pnnd "'thh 1-win 11iape the 
quolity of life for ell or at1 In 
Am~rica for yean to come, I en­
coun1~ e•erynne to be-come In· 
mlwed. Fnllnw the """"""' or re­
htted r1u1e1 in Jnur 1tate eaurU. 
Cnn!Jld ,...,r "'PrHOnlnliftl ontl 
••• them to co-•pnnonr thfo f.f1U•I 
rrnt...,tlon Schnol Flnnnc~ Act. 
Lrl'• Ii• thi•. It'• lim• • 

!IS llrr. l.'linkn fnllnli, n llrmn<"ml "'f'"""'"'i"I( lhr 
2nrl l>i:drirl 1( l\ortn!ly/rtnnin, lf'Mlf"'9 n" ,,.,. llowtr F,1/.. 
11rnlion nntl tl.r. 1Vrnl/iirr'f' r.ommilltt. If,. i• thr ,.,,.;,,.,. 
.,,,,,.,,,.,. n( lltr prr~>otrd Kqunl l'rotttl1m1 .~rlwol ,..; 
nnnno Art nn1I ,,,,,. lli~lt llnpt"" 2 ht Crnrrr,., .'W·ltrJ1rr. 
1ltil' lnrhnli•tf'. 



E.J Dionne]r. 
AN INDEPENDENT NEWSPAPER 

Money Still Matters 
Unequal spending on school systems may constitute a civil rights violation. 

PHILADELPHIA-"Put your 
noney where your mouth is" and 
•talk is rheap" are cliches for good 
reason. Take education: You could 
fill whole libraries with speeches on 
how important education is to the 
new economy. But rarely does the 
speechmaker show you the money. 

For decades now, states have 
struggled with an uncomfortable 
fact: Wealthy school districts spend 
a lot more money educating their 
children than poor districts do. The 
disparity calls into question wheth­
er we're as committed as we claim 
to equal opportunity. 

In most states education is fi. 
nanced at least in part through 
property tues. That means wealthy 
;;chool districts can spend more and 
;;till tax at lower rates than their 
poorer neighbors. They have more 
property, and more expensive prop­
erty, to tax. 

So even when parents in the poor 
districts want to pour more money 
into their children's schools, they 
face a had choice: U they raise their 
property tues too much, they drive 
Jut industry and other homeown· 
~rs. leaving themselves wot"lle off 
than hefore. The l"hilclren ;ire stuck. 

nut a newly fashionable argu· 
ment would take the money is...,ue off 

the table. It asserts that some school 
systems are so broken that any new 
money spent on kids wouldn't mat­
ter. What matters is not money but 
"reform." 

There's something to be said for 
this view, but not if it becomes a 
dodge. This city-along with one of 
its younger members of Congress­
has decided to put the money issue 
hack on the table. On Monday 
Philadelphia Mayor Ed Rendell and 
a group of city officials went to 
court to sue the state government. 
They charged that state education 
aid formulas discriminate against 
minority students. As Dale Mezza­
cappa reported in the Philadelphia 
Inquirer, the suit is apparently the 
first in the nation to assert that state 
education formulas violate federal 
civil rights laws. 

Rendell and his allies make a 
good case that something is 
amiss-and that the funding prob­
lem is getting worse. As it is, 
Philadelphia spends $1,600 less per 
pupil each year than the average of 
61 school district." in the four coun· 
ties surrounding the city, according 
to the suit. And Rendell. who has 
been a fiscally prudent ma}·or, is not 
about to raise taxes when he is 

trying to attract new business to his 
city. ·we have no more local reve­
nue to give," he says. 

The issue of race is what gives the 
city a legal hook to try to make this a 
federal case. But the funding gap 
would be important no matter what 
color the students were. And that's 
why Rep. Chaka Fattah, a second­
tenn Philadelphia congressman, is 
pushing a bill to make it easier for 
other school districts around the 
country to sue in federal court to 
equalize school funding within their 
states. He would also create new 
federal incentives-and tougher 
rules on federal aid-to encourage 
states to end large spending dispari­
ties among school districts. 

Fattah is a realist and does not 
expect his bill to pass Congress any 
time soon. But he wants to put the 
money is..'lue front-and-center, argu­
ing that it is simply unfair to poor 
children not only in inner cities but 
also in rural areas that wealthy 
suburban districts can spend three 
or four times more per child. In 
some parts of the country, the gap 
between poor rural districts and 
suburban areas is even )(realer. 

Fatt:ih acknowlrdgec; that monry 
alone won't solve the prohlems of 

broken schools. He favors reforms 
to push responsibility down to the 
local school, to make teachers more 
accountable and to end the use of 
school systems as dumping grounds 
for patronage and nepotism. 

He also agrees that many poor 
children suffer not simply from 
what happens in the schools but also 
from family breakup, neighborhood 
violence and other forms of social 
breakdown. All the more reason, he 
says, to try to give poor children at 
least as much support as better-0ff 
children already gel "You have a 
child starting from a deficit posi­
tion, and then we are compounding 
that in the schools." 

Our country's education debate is 
too often a shell game. Defenders of 
failed schools try to change the 
subject to unequal 5pending. Oppo­
nents of equalizing spending point 
to educational horror stories and 
say reform. not money, is what 
matters. 

The truth is that money and 
reform both matter. That's not newc; 
lo par .. nts. Perhaps Rendell anrl 
Fattah will spread this inconvenient 
view to quarters that woulcl prl'fl·r 
to k('{'p refiithtinf:( the old h:ittlPs. 



Making Money Matter 
BY ROCHELLE L. STANFIELD ·-

WHEN SCHOOLS 
RECEIVE AN INFUSION 
OF.CASH, THEY DON'T 
NECESSARILY GET 
BETTER. BUT USING 
MONEY TO IMPROVE 

TEACHING IS OFTEN A 
ROUTE TO STUDENT 
SUCCESS. 

n 1989, 15 elementary schools in Austin, Texas, 

each received an educational windfall as part of 

a desegregation case settlement: $300,000 a year 

for five years to beef up their programs, which 

largely served poor black and Hispapic children. 

All of the schools used the money to reduce class size. But 

only t\vo of them took advantage of the smaller classes to 

change their teaching styles and curriculum. 

The other 13 schools kept to their old wavs. MThey'd 
ha\'e 10 students in a class, but guess what they'd be doing~ 
\ou 'd ha\'e C\vo rows of fi\'e students, and the teacher would 
still be sitting up there in the front of the room, and still 
using [duplicated work) sheets, like the\' were before." 
according to Austin schools superintendent Terry Bishop. 
MYou can do that with 30 students as eas\' as vou can with 
10," Bishop told Frank Lew and Richard J. '.\1urnane, who 
described this case in their chapter of the 1996 Brookings 
Institution book. Dots Mont)' MatUT~ Tiu £/fut of School 
Rtsourcts on Studmt Ad1irotmrnl and Adult Suatss. edited bv 
Gan· Burtless. . 

After four vears, attendance rates and test scores had sky­
rocketed at the cwo schools that overhauled their curricu-
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lum and teaching m'le to stress high expectations for the 
students and techniques such as small·group learning to 
encourage greater classroom participation. At the other 13 
schools, absenteeism remained high and achievement low. 
despite the smaller class sizes. 

Levy and Murnane recounted the Austin sto~· because it 
helps to clarify one of the great unresol\'ed battles of school 
reform: whether the amount of monev that a school spends 
on each student influences hm,· mu~h the student ieams. 
a..=er the years, mam· consen-ati\'es ha\'e insisted that mone\' 
doesn't matter at all. Meanwhile, the education establish· 
ment, the chil rights community and some federal and state 
courts ha\'e contended that the amount of money spent is 
cnicial. 

Monev can matter, summed up Levy, an economics pro­
fessor at the Massachusetts Institute of Technology, in a 
recent inten.iew. MBut money just put into a system, as it 
now exists, d~sn 't matter." 

The debate is at the heart of cwo long-running education 
battles-school desegregation and financial equality-that 
ha\·e been fought in the courts and state legislatures for 
decades, but still remain largely unsettled. The highlv 
charged school desegregation lawsuits over the past 44 years 
ha\'e invoh·ed many racial and philosophical issues, but ulti­
matelv have come down to money: whether minority chil­
dren in low-income neighborhoods would have access to 
the same educational opportunities as white youngsters in 
middle-class communities. "fhe key to the segregation issue 
is: Segregated black and Latino schools are 16 times as likely 
to have concentrated poverty as segregated white schools," 



said Gal)· Orficld. a Harvard University education professor 
who tracks school desegregation, "and that's the key fact 
that uiggers all the other inequalities." 

The school finance dispute represents another facet of 
the same fiscal conundrum. In most states, public schools 
get a mere i or 8 per cent 
of their money from the 
federal government, 
and the lion's share, 
92 or 93 per cent, 
from the local school 
district and the state. 
Historicalh·. the 
wealth of the local 
district has deter­
mined ho\,. much money 
the schools could spend 
on each student. 

Since 19il. in poor, 
often minoritY, school dis­
tric ts in more than 30 
states. students or their 
parcn ts ha,·e sued to 
obtain at least equal finan­
cial support. (They've also 
made the case that disad­
vantaged children require 
added services to bring 
them up to speed. and 
that. as a consequence. 
lo'l\·-income districts need 
additional money.) In about half the cases. the plaintiffs in 
the poor districts won. The courts then ordered the state 
go,·ernments to come up ,,;th S\-Stems to equalize financing 
between rich and poor disuicts. State legislatures responded 
\\ith plans that often failed to meet the court standards. but 
still managed to unleash bitter disagreement. 

This issue has not been fought in federal court since 19i3. 
when the l".S. Supreme Court ruled it wasn ·1 a federal issue. 
Bills in Congress to encourage or require equal financing 
ha,·e never gone anvwhere. The latest attempt. introduced bv 
Rep. Chaka Fattah, D-Pa., is no exception. 

Recent trends in school rcfonn add a new twist to both of 
these old fights. 

The Clinton Administration. congressional Republicans 
and manv reform advocates are demanding that elementary 
and secondary schools boost achievement rates by setting 
high standards for their students. Rather than simplv pre­
scribing equal spending across school disuict borders. state 
courts from Wvoming to New Jersey are insisting that each 
district be gi,·en resources that are adequate to enable its stu­
dents to meet high standards. 

"You can equalize till you're blue, bm that doesn't mean 
you're improving schools." said ~fa!')' Fulton. a policv ana­
lvst who follows school finance at the Dem·er-based Educa­
tion Commission of the States. "Nor does it mean rnu have 
enough resources to do the job." 

And. instead of maintaining old desegregation plans­
which usually mean thac minoritv youngsters attend school 
out of their neighborhoods. craveling to "·hite schools 
through a mandatol')· busing system or to s0<alled magnet 
schools that have special programs to attract white and 

minority students-federal courts in Florida, Maryland. l\lis­
souri, North Carolina and elsewhere are allov.ing school dis­
uicts to return to their prC\ious patterns of neighborhood 
schools, but with the admonition that these schools must 
receive the proper resources to implement high standards. 

"Since most of the busing that"s occurred [in large cities 
and counties] reallv hasn "t had much impact on racial bal­
ance in the last few years. I don't know that the end of bus­
ing "ill do much to change the racial composition of the 
schools." said Christopher T. Cross. president of the Wash­
ington·b~ed Council for Basic Education and former presi­
dent of the Mal)fand State Board of Education. But in the 
return to neighborhood schools. he said. "one of the things 
you've got to do is pay more attention to the educational 
program quali~·." · 

THROWING MONEY AT THE PROBLEM 

The public schools in Prince George's Count\·. Md .. are 
returning to a neighborhood system after 25 years under a 
court-ordered desegregation plan. This transition requires 
the state to ante up S35 million over four vears to build new 
schools and renovate outmoded facilities, and another S30 
million to augment coun~· education programs. 

The cost of the construction has been controversial. 
Skeptics question whether this is another case of simph­
throwing money at a problem. The\' point to the case of 
K.insas City. l\fo., which, under a super-expensive dcsegre· 
gation plan. spent S2 billion between 1985-97, primarily on 
glistening facilities. but largely failed to accomplish desegre­
gation or to impro,·e test scores. 

"What's the message of Kansas City~ Herc we are in 
Prince George's Coun~·. and all anybody is talking about is 
school construction." said William L. Tavlor, a Washington­
based civil rights attornev who has litigated many school 
desegregation cases. "If people are concerned that all that 
investment in capital construction and infrastructure dido 't 
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produce real gains in Kansas City, what makes anybody 
think that abandoning desegregation and putting money 
imo capital construction is going to impro\'c education in 
Prince Gcorgc's--or any place else, for that mattcr?w 

\\'hen federal district court Judge Russell Clark ordered 
Kansas City to carry out his desegregation plan in 1985, the 
school system was already i3 per ccm nonwhite. So, instead 
of attempting to achic\'c racial balance through busing, he 
mandated a state-financed magnet program. To draw white. 
students, the new magnet schools included such attractions 
as an Ol~mpic-sizcd S\\imming pool with undcrwatcMicw­
ing room, a robotics 
lab and a ,,;tdlifc sanc­
tuar\' and zoo. 

In retrospect. those 
in\'ol\'ed conceded 
tha1 too much money 
flowed too quick.I~· to 
be spent wisely. 
according to a recent 
anah'sis published by 
the Washington-based 
Cato Institute, which 
staunchly supports the 
money-docsn 't-matter 
theor\'. Perhaps more 
important, too little 
attention was paid to 
imprm"ing the qualit\' 
and skills of the teach-
ers and principals. 

Prince George's Count\'-one of the 
naiion · s fe,,· majority-black middle-class 
suburban jurisdictions-will be different. 
school district and state officials insist. The 
new schools ,,;11 not be gold-plated, counC\· school officials 
maimain. "We're building basic schools to accommodate 
the population.· said Susan D. Hubbard, spokeswoman for 
the Prince George's County Public Schools. "\\'c have a lot 
of schools that are just plain old. and it's cheaper to build a 
new school than to rcnO\·ate the existing school. In some 
areas. there are no neighborhood schools for the studenlS 
to return to. 

Meanwhile. state officials say the\'·re going to make sure 
the councy concentrates on upgrading teaching qualiC\' and 
impro,·ing the curriculum. In a recent assessment of stu­
dent performance across the state, Prince George's County 
studems ranked 23rd of the 24 districts. This deficienc\' 
enables the coun~· to tap imo a special pot of state impro\'c­
ment money. Further. the state legislature adopted a school 
impro\'ement program earlier this year. School Accountabil­
it\' Funding for Excellence (SAFE). that \\ill pour additional 
enhancement dollars into the counC\·. 

"SAFE requires local school S\'Stems to de\'elop a compre­
hensi\'e plan where the\' include their strategics and specific 
initiatives." explained Thomas Lee. assistam state superin­
tendent of schools. "It also establishes some significant 
accoumabilit\'. as well as expectations tha1 local schools 
must abide b\'.· 

None of this mollifies ci,il righlS advocates such as Ta\'­
lor. v.·ho sees the abandonmcm of desegregation pl:ins in a 
growing number of cities around the coumn· as a step back­
ward. "I find the return to neighborhood schools-which 
means a return to segregation-a ,-e~· troubling phenome-
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non,w he said. ·1n manv of these cases. there is some C\i­
dcncc that educational 

0

rcsults imprO\·ed under dcscgre!?:i­
tion and, in essence, they're going back to a system that did­
n't work. with very little discussion of what it is that's going 
to make segregated schools work toda,·." 

EQUAL OR ADEQUATE? 

Desegregation was one road taken in an attempt to 
achiC\·c educational equity. A more direct p:ith o\·cr the past 
three decades has been the campaign for equal financial 
support. However, even after court fights in 30 states-,,ith 

.:i. 
~ :·'.~ .. 

state supreme courts 
declaring the school 
funding plan unconsti­
t u tio n a 1 in 16 of 
them-school finance 
still remains unequal 
across the countn·. 
:\ow education rcform­
c rs arc taking a new 
approach. seeking 
"adequate· funds 
rather than an equal 
amount. 

·1 wouldn · t sa\· for a 
moment that cquit\' 
has gone away.· said 
James\\'. Guthrie. a 
public polic\' and edu­
cation professor at 

Vanderbilt l'ni\'crsit,. ,,·ho also runs an 
education finance consulting firm in 
Nash\'illc. "But ii is certainl\' being 
replaced by anal\'Ses and arguments for 
adequacy. But adequan i~ a much more 

difficult concept to wrestle \\ith. • 
The General Accounting Office (G.\01 is finishing work 

on the third of three comprchensi,·e reports of state school 
finance. The first two studies-issued in Febmary 199i and 
January 1998-concluded that in 3i' states. school districts 
,,;th lots of poor students spend Jess local monc\' per pupil 
than districts v.ith lots of rich smdents. Howe\'cr, the combi­
nation of state and federal aid has mbstantiall\' reduced the 
gap. 

GAO also disco,·ercd an ironic de,·elopment. For years, 
the rall\'.ing cn· of school-cquitY acti\ists was that poor dis­
tricts couldn't raise sufficiem re,·enue to support equal edu­
cation. e\'en after imposing higher property tax rates than 
rich districlS. In some states, the tax burden in the poor dis­
tricts was C\vicc as high as that in the rich districts. That's 
still true in about 35 states. GAO concluded. But in another 
t ..i states. poor districts. which relied hea,il\' on federal and 
state aid intended to equalize education spending, did not 
take the extra step of raising their own property taxes. 
Indeed. the\' kept their own rates low or even adopted tax 
relief programs. 

"That's exactly the kind of situation that Maryland is in: 
explained Jerrv Fastrup. assistant director of GAO's Health, 
Education and Human Ser\'ices Di\·ision, which did the 
study. "The state is making a comparati\'cly high lc\'CI of 
effort 10 equalize the funding gaps. but they're not getting 
the resullS. And the reason is that the poor districlS in the 
state make a low effort.· 

That comributcd to hard feelings toward Prince George's 



Count\'·~ proposal to end its desegregation plan. Since the 
earh· 1980s. a councl' tm' relief plan has capped propcrtl' tax 
H·1·e1111es and thus limited local contribmions to the school 
budget. Some members of tl1c state legislature were reluc­
tam to 1·otc a large increase in state constntetion spending 
for a councl' that didn't increase its mm taxes. 

"I think there is some real reason to sa1·: 'Let"s be fair. 
here. lfl'ou're going to be seeking additional state aid. then 
,·ou need to be making a greater effort yourself.· • said 
Cross. the former state school board president. 

faced with mch problems. some reformers are embrac­
ing the "adequaC\·· approach. 

"l n the old da\"S. the ... definition 
of ·adequaC\ · ,,·as "the least amount 
the st;ite could get a1,·a1 with spend­
ing." - said . .\.lien R. Odden. an educa­
tional administration professor at the 
l"ni,·ersir,· of \\"isconsin ('.\ladison l 
and co-director of the Consortium for 
PoliC\ Research in Education there. 
"The ·adequaC\·· line toda\· is to trl' to 

figure out. how much mone1· do \"OU 
need to spend in each school district 
so [it] could teach the a1·erage kids 
[to reach] the state or local stan­
dards.· And then that al'erage must 
be" adjusted for special factors. 

\"arious colleagues of Odden·s-at 
the" Lni,·ersit\· of \\"isconsin, at 
Guthrie· s firm in Tennessee and at 
the Den1·er-hased consulting firm of 
Augenhlid. and '.\hers-hal'e constructed 
different mathematical and economic 
models to come up with formulas for "ade­
quate" school financing. The W\'Oming 
Supreme Court has adopted Guthrie's approach. while the 
Ohio stare gol'ernment has gh·en the nod to the Augen­
blick and '.\hen method. John L. ~Ivers. a partner in that 
firm. acknowledged that adequacl' ma1· not be the ultimate 
answer. "but some of us helie1·e it"s the next good step.· 
But it ma1 he just as fraught with legal and political difficul­
ties as the: equiC\ goal. 

The '.\ew Jerse1· Supreme Court. for instance. has thrown 
out school finance plans four times since 19i3 because the1· 
did not pro,·ide equal financing for all school districts. In its 
latest decision. last ,·ear. the court again inl'alidated a plan 
that enabled the: 120 richest districts to spend substantialh· 
more than the 28 poorest districts. However. for the first 
time. the court allowed for adequacY, holding that basing 
"funding determinations on achic:l'emem standards" ma1· be 
the best wa,· to go in the long run. In the court"s 1iew. the 
latest state plan doesn't reach that goal. 

In declaring that it isn't so much the amount of mone1· 
vou spend as what l'OU spend it on. the adequaC\· mol'e­
mem has gil'en new direction both to the old forces that 
fought for equit1· and to some adherents of the monel'­
doe"s11 ·t-mat1er argument. . .\.II of this has come together in 
Texas. 

L nder the terms of a 1984 equiC\' suit decision. the Texas 
legislature in 1993 was forced to adopt one of the most 
equalized school finance formulas in the countrl', one that 
capped the amount of propertl' tax revenue the richest dis­
tricts could spe"nd 011 education and raised state aid to the 
poorest districts. Poor districts receil'ed suhstantialh· 

incre~d funds, but no one in Texas ~ot a lot of mone,· for 
education. especialh· compared ,,;th states ~uch as '.\e1' Jer­
sel' and Connecticut. 

T exa.s remains ~th or 35tl1 on tl1e list of per-pupil expen­
ditures. but manl' districts in Texas hal'e dramaticalh 
improl'cd tl1cir slUdents' test scores o\·er the past se,·cral l'ean 
as the result of a rigorous education-accountabilitl' program 
instituted in 1991. Eve~· ,·ear. each school disu·in has 10 sho1, 
that all of its students arc impro,ing their auendann: r.11e, 
and test scores. The districts ha,·c to docu111e111 thi, imp rm t" 
mcm, not only for tl1cir student bodies as a whok. but for 

black. Hispanic and 101,-incom.- ,111-

dent populations as well. 
'This is the most i111eresti11g featun· 

of tl1e Texas approach to accounwbili­
C\·." said ... ui Ha1·cock. director of ch.­
Education Trust. ;1 Washington-based 
nonprofit aimed at raising standard, 
for low-income st11den ts. ·1t send, a 
whol.e new message. and it's rcalh· 
interesting to see how much ;1Ction ha, 
come about as a result. -

Texas officials sa1 the: additional 
funds were crucial for I01,·-incomc 
schools. "If l'OU 1>"e11t to poor commu­
nities that are doinj! well. the' will 
point to programs the1·\e implement­
ed. issues the1··1·e addressc-d. that the,· 
would not haw been able to addres~ 

without the fundin~ that·s become 
a1·ailable to them in recent \ears.· said 
Joseph Johnson. director of the ( :olbhora­
ti1·e for School lmpro1·ement at the- Charle, 
A. Dana Center at the l"ni1·ersiC\· of T c::x•" 
(Austin). "But it's not simph· access to 

funds. it's a matter of how the funds ha1·e been used to focus 
on impr01ing academic instruction.· 

Many such impro1·ements are financed not bl' state- or 
local dollars. but from federal or foundation g-rants. "You 
see schools going out. making Herculean efforts to garner 
additional resources through foundations. businesses.· 
Johnson said. "So el'cn though there is ~reater equalization. 
there could certainh· be a strong case m;ide for the need for 
additional resources.· Hal'cock described a project in poor. 
minoriC\· schools in El Paso that began \\ith a multimillio11-
dollar '.\ational Science foundation grant for impro1·i11g 
math and science instmction: it continued with fede"ral edu­
cation aid for poor \'Oungstcrs. 

"You\·e got to hal'e standards to make am of this work." 
Ha,·cock said. "But rnu\·e got to del'elop teacher expertise 
and replace the old low-le1·el cu1Ticulum with new. much­
higher-le1·el smff. and that"s expe11si1·e." 

\\l1ich brings the story full circle. h;ick to the" I '.l schools 
in Austin that didn't use their extra mone1· to full effect. 
and the two schools that did. 

"There are some high-pol'erty communities where the 
schools are doing exceptionalll' well. and there are somt" 
where the schools may he marginalll' better than thev wen· 
before."Johnson s.,id. The crucial dillt:rence. he maintains. 
is focus. especialh· on the "academic success of t"l'c:ry st11-
dent and making sure resources in those schools are 1·er• 
clearh·. delihcrateh· focused on instruction.· The mor;1l of . . 
this ston·: '.\lone\' matter~ut onll' ii schools make it work 
for them. • 
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Draft Executive Order 
To Create a Presidential Commission 

on Educational Equity in America 

Whereas it is a violation of the basic principle of fairness to subject America's children to grossly 
unequal education opportunities; 

Whereas it is wrong to permit in excess of double and triple per pupil expenditure differentials 
between one school and another within the same state; 

Whereas educational inequity has been allowed to continue for too long in America and is in large 
part responsible for many of the social and economic disparities which plague our society; 

Whereas it is unacceptable that as the richest nation on earth, a third of our population is 
condemned to economic marginality by an inadequate education; 

Whereas the gap in educational performance between the social and economic haves and have 
nots in our society is increasing; 

Whereas educational inequity creates baseline inequality of opportunity in all aspects of life; 

Whereas continuing disparities in opportunity create destabilizing forces in our society; 

Whereas citizens have no possibility to function independently or participate fully in the economy 
without access to quality education; 

Whereas America ranks second to last among its international competitors on school 
performance; 

Whereas the greatest contribution to our productivity as well as to our educational performance 
will come from improving the performance of our lowest performing schools; 

Whereas public education is the cornerstone of our democracy; 

Whereas continued deterioration of public schools threatens the survival of public education in 
America; 

Whereas the greatest long term benefit to realizing the promise of American Democracy will come 
from creating equal access to a quality education; 



Whereas America needs to increase its investment in human capital to remain a leader in the 
global information economy; 

Whereas the national investment in education will increase significantly during the next decade; 

Whereas access to resources affects the quality of the educational experience especially as it 
relates to instructional systems and quality teachers; 

Whereas continuing inequality of investment will exacerbate the problem; 

Whereas we have the opportunity during these times of unprecedented economic expansion to 
correct this problem; 

be it hereby resolved 

Commission Formation 

That the Presidential Commission on Educational Equity in America in hereby established 
effective October 1, 2000. This Commission shall prepare a report on how to achieve educational 
equity in America, including recommendations regarding school finance equity, for submission to 
the President and the Congress by February 28, 2001. The President shall appoint not more than 
30 individuals to serve on this Commission with broad representation of the most prominent 
leaders from every segment of our society. 

Commission Operations 

The Commission shall be managed by an Executive Director (and other language about staff) ... 
And shall be compensated at the rate of (and other language about funding) ... 


