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MEMORANDUM FOR THE PRESIDENT

FROM: MARIA ECHAVESTE, BRUCE REED, BETH NOLAN, AND
BARBARA CHOW

SUBJECT: Proposed Presidential Commission on Educational Resource Equity

As you requested after your discussions with Representative Chaka Fattah regarding
school finance equity, we have met with his staff and explored possible actions that could be
initiated in the remainder of your term. Fhis-memorandum-otuthnes-our-reeommendation;
speeHteatySpecifically, we recommend that you establish a Presidential Commission on
Educational Resource Equity that would-ameng-etherthirgs; -produce a substantive report on
the issue as well as increase public awareness of the tmpertance-of-+issuc. This action would
allow you to move the federal government forward on a key education and civil rights issue that
is fast becoming the next big wave in education reform -- one that builds logically on the public
expectations set by your mandate of holding states accountable for helping all students reach
high standards.

BACKGROUND

Flowing from the 1994 Improving America's Schools Act and Goals 2000, we are now in
a period of movement toward high standards and accountability in education. As-a-resu—itlt is
ertet-critical that all students have access to the educational resources necessary to achieve
high standards. Nonetheless, traditional structures for funding public education have created
substantial disparities in educational resources by race, ethnicity, and other factors. Thus, it is
eruetalvitally important that we better understand and chart a course for our nation to overcome |
resource gaps. Last year a Congressionally-mandated Committee on Education Finance, a panel
of academics convened by the Department of Education and the National Research Council,
raised this point in a report concluding that “money can and should be used more effectively than
it traditionally has been to make a difference in U.S. schools. To promote the achievement of a
fair and productive educational system, finance decisions should be explicitly aligned with broad
educational goals.”

Furthermore, legal challenges underscore the importance of this issue. Today, there are
school resource equity cases pending in at least 23 states, and dozens more have been heard over
time. Over the years, y¥our Administration has participated as amicus in several recent lawsuits |
filed against states involving Title VI discrimination claims, making clear that such claims are
actionable, while taking no position on the merits of the underlying claims. Title V1 of the Civil
Rights Act of 1964 requires that when recipients endeavor to provide educational resources they
do so in a nondiscriminatory manner, even though it does not impose any affirmative obligation
on recipients to provide resources. Fherefores-theThe responsibility of each state depends on its |
authority and role in the educational syslem Nonetheless it lS lmportant to make states aware of
their obligations under Title VIas : ' : 5 |
to give them impetus to examine their resource allocation to ensure that their provision of
educational resources 1s undertaken in a nondiscriminatory manner.
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Accordingly, the Department of Education and the Department of Justice have agreed to
develop guidance for states and/or districts on resource comparability requirements under Title
VI. Guidance would provide information such as which state actions can implicate Title VI
(e.g., direct provision of state resources, non-enforcement of state mandates, state delegation of
educational funding to localities, establishment of state promotion/graduation requirements);
what constitutes an unjustifiable disparity by race or ethnicity; and which disparities are most
pertinent (e.g., direct funding, teacher quality, facilities, instructional programs, class size, etc.).
This guidance should be ready for release before the end of your Administration.

On the legislative side, Representative Fattah has proposed federal action on school
finance on more than one occasion. In February of 1999, Fattah filed H.R. 555, the “Equal
Protection School Finance Act.” which had over 40 co-sponsors, but which was defeated as an
amendment in October of 1999. Fattah's bill essentially makes state eligibility for federal
educatton funds contingent upon an acceptably narrow degree of variation in per pupil funding
among districts in a state.

RECOMMENDED ACTION

After consulting with Representative Fattah's staff and considering the viable options for
action in the time remaining, we believe that the creation of a Presidential Commission on
Educational Resource Equity would best allow you to provide leadership and public awareness
in the short term, while ensuring some concrete action on this issue in the next Administration.
The release of an Executive Order establishing such a Commission would offer an excellent
opportunity for you to tout the progress of the standards and accountability movement (including
the legacy of the 1994 Improving America’s Schools Act and Goals 2000) while challenging the
nation to examine the next steps in education reform — including the equitable allocation of
resources to support the higher expectations you have helped establish for all students.

The Presidential Commission on Educational Resource Equity. We recommend that you
appoint a six- to eight-member Commission composed of familiar and respected individuals
drawn from the political and policy spheres, academia, and the private sector. Such a
Commission could build on the issues identified by the Congressionally-mandated Committee on
Education Finance by engaging stakeholders at a variety of levels in addressing and examining
those issues, hosting public forums, and recommending policy changes to improve resource
allocation. A final report by the Commission to the incumbent President would generate broad
public attention and serve to provide a policy push to the next Administration. Additionally, an
Executive Order establishing a Commission could also mandate an annual report offering a
compilation of statistics on school finance, describing the status of resource comparability across
the nation, providing case studies on school finance equity and outlining promising practices for
achieving school resource equity. A small but substantive Commission could be named before
you left office and staffed by the Department of Education.

CONCLUSION

With your concurrence, we will prepare immediately an Executive Order and compile a
slate of recommended candidates for the Commission.
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As you know, the President has expressed strong interest in establishing a Presidential
Commission on Educational Equity, per conversations with Representative Chaka Fattah, who
has previously pursued the issue in the form of legislation. After examining the extant research
and legal activity, and after discussions with both the Department of Education’s Office for Civil
Rights and with Fattah’s Chief of Staff and Education Legislative Assistant, we offer a menu of
possible steps that could be taken. We recommend a multi-pronged approach that would allow
the President to increase public awareness of this issue and provide leadership in the short term,
while ensuring some concrete guidance and follow-up. Most of the following options could be
incorporated into an Executive Order or Memorandum to the Secretary, which would require
some action on this issue that could endure into the next Administration. We will schedule a
meeting for early next week or the following week to discuss which options we should pursue
and next steps for action.

>{/l) Education Vision Speech. Congressman Fattah’s principal goal is to focus national attention
on the issue of school finance equity. Fattah’s staff is very enthusiastic about the possibility of
the President highlighting this issue as part of a larger policy address on education. While the
context for this speech would be the progress of the standards movement and legacy of Goals
2000 (per our earlier memo), school finance equity is clearly among the issues that the President
could address as he outlines the critical next steps the nation must take in order to build upon the
success of the last eight years.

2) Department of Education Guidance. This Administration has participated as amicus in
several recent lawsuits filed against states involving Title VI claims, essentially arguing that such
claims are actionable, even though we have not taken a position on the merits of the underlying
claims. As part of discussions about Federal participation in these cases, the Department of
Education agreed to work with the Department of Justice to develop general guidance to states
and/or districts on resource comparability requirements under Title VI. This guidance would be
fairly general. Title VI requires that when recipients provide resources they do so in a
nondiscriminatory manner, but it does not impose any obligation on recipients to affirmatively
provide educational resources. Therefore the responsibility of each state will differ based on its
authority and role in the educational system. Nonetheless, it would be useful to make states



aware of Title VI standards regarding resource equity and the risk of lawsuits, possibly giving
them impetus to examine their school finance equity situation and take proactive measures.
Guidance could provide information such as: What state actions can implicate Title VI (e.g. the
direct provision of state resources, the non-enforcement of state mandates, state delegation of
educational funding to localities, the establishment of state promotion/graduation requirements);
What constitutes a disparity by race/ethnicity; What disparities are most pertinent (e.g. teachers,
facilities, instructional programs, instructional support).

3) Presidential / Secretarial Commission. Representative Fattah’s staff indicated that they are
most concerned about achieving public engagement and less concerned about how this is done.
Because a Presidential Commission would require extensive vetting and time, we recommend a
Secretarial commission as an alternative. A Secretarial commission could be appointed within
30 days of the signing of the Executive Order. Per Fattah’s suggestion, a commission or summit
(see below) could include a combination of high-profile public figures (e.g. Oprah Winfrey,
Colin Powell, Bill Gates, Michael Eisner, Patrick Moynihan, Paul Tagliabue, Jesse Jackson), as
well as people more engaged in the substance of the issue (e.g. Marion Wright Edelman, Bob
Chase, Bill Gray, Paul Vallas, Patrick Swygert, Allan Odden, Mike Casserly). A Commission or
Task Force staffed by the Department could continue the national dialogue on school equity in a
number of ways including: compiling data and issuing reports; convening regional town hall
forums led by high-profile Commissioners to engage state/local policymakers and constituents;
and recommending legislative or budgetary initiatives.

4) Report on School Finance and Resource Comparability. The President or Secretary could
commission the Department of Education (OERI, OESE, NCES) or the National Academy of
Sciences to issue an annual or biannual report compiling statistics on school finance, and/or
describing the status of resource comparability across the nation. Alternatively or in addition, a
report could be requested that would include case studies on school finance equity and offer
promising practices and key principles for improving school finance equity and achieving
resource comparability.

5) School Finance Summit. The President could convene a small group of leaders from media,
business, advocacy organizations, foundations, government and academia to discuss the
importance of putting school finance on the national stage and creating innovative ways to
achieve school finance equity. This group could explore possibilities for pursuing these goals,
possibly including an alliance or program funded by a business or foundation.

6) Alliance on Resource Equity. This would be a step in addition to or beyond a typical
Commission, in which the Secretary would be tasked with establishing partnerships with outside
groups and experts to build a groundswell of public awareness and popular support. The
leadership role that the Mott Foundation has played on the after school issue provides a good
model for a public/non-profit/private alliance. A coalition or alliance would amplify the reach of
any forums and publications, and would establish a more permanent entity to generate persistent
pressure and progress.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 98-2096

DAVID POWELL, et al.,

Plaintiffs-Appellants
V.

THOMAS J. RIDGE, et al.,

Defendants-Appellees

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING APPELLANTS AND URGING REVERSAL

INTEREST OF THE UNITED STATES

This case presents the issué whether a person may enforce
valid regulations promulgated by the U.S. Department of Education
to implement Title VI of the Civil Rights Act of 1964, 42 U.S.C.
20004 et smeqg. Because of the inherent limitations on
administrative enforcement mechanisms and on the litigation
resources of the United States, the United States has an interest
in ensuring that both Title VI and its implementing regulations
may be enforced in federal court by private parties acting as
“private attorneys general." Such private guits are critical to

ensuring optimal enforcement of the mandate of Title VI and the

regulations. See Cannon v. University of Chicageo, 441 U.S. 677,

705-706 (1979) (permitting private citizens to sue under Title VI

is “fully consistent with -- and in some cases even necessary to



FEB.17.1999 12:u9¢M UFF LLE UF IHE HHG NU.blb r.lws o0
] .

-2~
-- the orderly enforcement of the statute”).

This appeal also involves the construction of regulations
issued by the Department of Education. The Department of
Education disburses over a half a billion dollars in federal
funds each year to Pennsylvania for education programs and is
responsible for administrative enforcement of Title VI
regulations against fund recipients. 42 U.S.C. 2000d-1. The
Department of Justice coordinates the enforcement of Title VI by
executive agencies. See Executive Order No. 12250, 45 Fed. Reg.
72,995 (1980). The Department of Justice also has authority to
enforce Title VI in federal court upon a referral by an agency
that extends federal assistance to an education program or
activity. This appeal may thus significantly affect both
Departments' enforcement responsibilities., The United States
participated as amicue curiae in the district court.

STATEMENT OF THE ISSUES

The United States will address the following questions:

1. Whether private plaintiffs may sue a recipient of
federal funds, under 42 U.S.C. 1983 or through an implied private
right of action, to enforce the requirement, embodied in
requlations implementing Title VI, that recipients not administer
their programs in a manner to cause unjustified discriminatory
effects on the basis of race.

2. Whether plaintiffs' allegations state a claim under the

Title VI regulations.
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STATEMENT OF THE FACTS

According to the allegations of the complaint, which at this
stage must be taken as true and read in the light most favorable
to plaintiffs, Pennsylvania contains 500 school districts (J.A.
37-38 § 53). Pennsylvania has delegated to the Philadelphia
School District its responsibility to educate school-age children
residing in the city (J.A. 24 § 20). Philadelphia educates a
predominantly non-white student body, and in fact educates nearly
half of the non-white students in Rennsylvania (J.A. 25 {{ 23-
24). Pennsylvania receives federal financial assistance for
education (J.A. 28-30 99 34-35). Pennsylvania has established a
gystem of funding public education that depends upon a
combination of locally generated revenues authorized by the
Commonwealth (primarily property taxes), state funds, and federal
funds (J.A. 35 § 47). We will discuss plaintiffs' remaining
allegations at appropriate points in the brief.

SUMMARY OF ARGUMENT

A regulation promulgated by the Department of Education to
implement Title VI prohibits recipients of federal funds from
using criteria or methods of administering their programs that
have the effect of subjecting individuals to discrimination
because of their race, color, or naticnal origin. Thia valid
substantive regulation is'enforceable through 42 U.S.C. 1983.
There is thus no need to resolve the question -- addressed by
this Court in Chester Regi ncerned i Living v.

" Seif, 132 F.3d 925 (1997), vacated as moot, 119 S. Ct. 22 (1998)



rcDeli 12025 AT wurr o our ne o . 1Ww.0l10 T edc 7 I0

-4_
-- whether it can also be enforced through an implied private
right of action. 1In any event, Chegter Regidents correctly
implied such a private right of action, and should be reinstated
as the law of this circuit. Permitting private plaintiffe to
enforce the discriminatory effects regulation is consistent with
the statutory provisions providing for administrative review of
recipients' activities, and will further the purposes of Title VI
by assuring that persons can seek effective redress for their
injuries.

The district court erred in holding that plaintiffs'
complaint failed to allege a violation of the Title VI
regulations. The overarching allegations of the complaint are
sufficient to meet the short, plain statement of the claim
required at-this early stage. Plaintiffs' complaint contains
claims that require further investigation on remand. First, that
the defendants' actions were the resgult, at least in part, of
purposeful race discrimination. Second, that the current funding
formula uses factors that unjustifiably shift Commonwealth
funding away from school districts with larger minority
populations. Third, that the funding system as a whole has
unjustified discriminatéry effects on achool diestricts with high
minority enrocllments. Under the generous standard by which a
complaint ia reviewed on a motion to dismisas, the district court

erred in dismissing this action.
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ARGUMENT
L
PLAINTIFFS MAY ENFORCE THE DISCRIMINATORY EFFECTS STANDARD
CONTAINED IN THE DEPARTMENT OF EDUCATION'S
TITLE VI IMPLEMENTING REGULATIONS

Congress enacted 42 U.S.C. 2000d, as Title VI of the Civil
Righta Act of 1964. Section 2000d provides:

No person in the United States shall, on the ground of race,

color, or national oxigin, be excluded from participation

in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving

Federal financial assistance.

Section 2000d-1 provides that “[e]ach Federal department and
agency which is empowered to extend Federal financial assistance
to any program or activity * * * ig authorized and directed to
effectuate the provisions of section 2000d of this title * * + by
issuing rules, regulations, or orders of general applicability.”
42 U.S.C. 2000d-1. To coord%nate Title VI implementation,
compliance, and enforcement %ctivities of Federal agencies,
Congress vested the Presidenﬁ with the authority to approve all
such regqulationg. Ibid-. "Sh%rtly after the enactment of Title
VI, a Presidential task forcé produced model Title VI enforcement
regulationa specifying that gecipients of federal funds not use
'criteria or methods of admi&istration which have the effect of
subjecting individuals to diécrimination.'" Guardians Ass'n v.
Civil Serv. Comm'n, 463 U.s.isaz, €18 (1983) (Marshall, J.)
(quoting 45 C.F.R. 80.3(b) (2); (1964)). Following the
promulgation of the initial ﬁegulations, ‘every Cabinet

|
department and about 40 federal agencies adopted Title VI

|
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regulations prohibiting disparate-impact discrimination.”
Guardiang, 463 U.S. at 592 n.13 (White, J.).

| Both counts of plaintiffs' complaint alleged that defendants
violated 34 C.F.R. 100.3(b) (2). That provision prohibits the
“utiliz[ation of) criteria or methods of administration [by
recipients] which have the effect of subjecting individuals to
discrimination because of their race, color, or national origin.”
This discriminatory effectes regulation is within the scope of the
enabling statute. Although the Supreme Court's decision in
Guardians is comprised of six separate opinions, the proposition
that regulations prohibiting discriminatory effects are valid
Title VI implementation regulations clearly garnered the approval
of a majority of the Court. See 463 U.S. at 584 n.2 (White, J.),
623 n.15 (Marshall, J.), 642-645 (Stevens, Brennan, Blackmun,
JJ.). In Alexander v. Choate, 469 U,S. 287, 293 (1985), a
unanimous Court confirmed that “actions having an unjustifiable
disparate impact on minorities [can] be redressed through agency
regulations designed to implement the purposes of Title VI.”

C. Title VI Discriminatory Effects Regulations May Be
Enforced Through 42 U.S.C. 1983

Count II of the complaint sought to enforce this wvalid
regulation pursuant to 42 U.S.C. 1983. 1In order to seek redress
through Section 1983, a plaintiff must assert that a “person”
acting under the color of state law violated a "right” secured by
federal law. See Blegging v. tone, 117 S. Ct. 1353, 1359
(1997). Once a plaintiff identifies a federal right, a

“presumption” of enforcability under Section 1983 arises, that
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can only be rebutted "if Congregs 'specifically foreclosed a
remedy under § 1983.'" Id. at 1360,

1; The district court dismissed Count II on the ground that
state officials sued in their official capacities are not
"‘persons” for purposes of Section 1983. While that is true when
state officials are being sued for damages, the Supreme Court has
made clear “a state official in his or her official capacity,
when sued for injunctive relief, would be a person under § 1983
because 'official-capacity actions for prospective relief are not
treated as actions against the State.'”" Will v. Michigan Dep't
of State Police, 491 U.S. 58, 71 n.10 (1989) (citations omitted).
Thus, the district court's dismissal of Count II cannot be upheld
on that ground.

2. In the district court, defendants raised a number of
alternative arguments why the regulations could not be enforced
through Section 1983, but none are persuagive, Federal
substantive (also known as legisl;tive) regulations have “the
'force and effect of law.'” Chrysler Corp, v. Brown, 441 U.,S.

281, 295 (1979),%¥ and thus can create rights enforceable through

¥ A gubstantive regulation is a one that (1) is based on a
delegation of an expresgs grant of authority by Congress; (2)
implements the statute; and (3) "affect[s] individual rights and
obligations.” Id. at 302-303. The effects regulations meet
these requirements. First, Title VI contains a “delegation of
the requisite legislative authority by Congress” to establish
gubstantive regulations. Chrygler Corp., 441 U.S. at 304, 305
n.35. Second, a majority of the Justices in Guardians held that
the effects regulations are a valid implementation of the
statute. Third, the rules affect the “obligations” of fund
recipiente and the “rights” of persons Title VI protects.
Although not expressly applying this test, a majority of the
(continued...)
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Section 1983. See Hest yjzginia‘Univ, Hospitals, Iné. v. Cagev,
885 F.2d 11, 18 (3d Cirxr. 1989) ("valid federal regulations as
well as federal statutes may create rights enforceable under
section 1983"), aff'd on other grounds, 499 U.S. 83 (1991);
Alegangéx v. Polk, 750 F.2d 250, 259 (34 Cir. 1984) (mame);
accord Loschiave v. City of Dearborn, 33 F.3d 548, 551 (eth Cir.
1994), cert. denied, 513 U.S. 1150 (1995); Samuels v. Diptrict of
Columbia, 770.F.24 184, 199-200 (D.C. Cir. 1985).

The discriminatory effects regulation, like the statute it
implements, is intended to benefit plaintiffs. See Canpon v.
University of Chicago, 441 U.S. €77, 694 (1979). The plain
language of the regulation makes clear that the reguirement is
mandatory. See 34 C.F.R. 100.3(b)(2). Finally, courte are

competent to enforce a discriminatory effecte standard under

Title VI. See, e.g., NAACP v. Medical Ctr.. Inc., 657 F.2d 1322
(3d Cir. 1981) {(en banc); see also Regide i . V.

Rizzo, 564 F.2a 126 (3rd Cir. 1977) (adjudicating discriminatory
effects claim under'Fair Houging Act), cert. denied, 435 U.S. 908
(1978). These three conditions are sufficient to create a

“right" enforceable under Section 1982. See Blegging, 117 S. Ct.

at 1359.

4/ (...continued)

Justices in Guardianes viewed the effects regqulations promulgated
under the statute to be substantive regulations. See 463 U.S. at
643 (Stevens, Brennan, Blackmun, JJ.) (regulations "have the
force of law"), 611 n.5 (Powell, Burger, Rehnquist, JJ.)
(discussing agencies' “lawmaking power”), 613-~615 (O'Connor, J.)
(analyzing regulationg as “legislative regulations" that "“hav[e]
the force of law"). ' '
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A majority of the Justices in Guaxdiang clearly thought that
the disparate effects regulations were enforceable through
Section 1983. Justice Stevens, writing for himself and two
others, would have granted plaintiffe relief under Section 1983
without deciding whether there was also a private right of action
to enforce the regulations. See 463 U.S., at 638 n.6, 645 n.18
(Stevens, Brennan, Blackmun, JJ.). Justice Powell, writing for
himgself and Chief Justice Burger, expressed the opinion that the
only means of enforcing the regulations would be through Section
1983. Id. at 608 n.1;%¥ see also Larry P. v. Riles, 793 F.2d
969, 986 (9th Cir. 1984) (Enright, J., concurring in part) (“the
Title VI regulations in Guardiang Aggocjation were enforced
pursuant to a suit under 42 U.S.C. § 1983"),

3, Because Title VI does not expressly limit Section 1983
actions, defendants must make the “difficult showing that
allowing § 1983 actions to go forward in these circumstances
'would be inconsistent with Congress' carefully tailored
scheme.'” Blessing, 117 S. Ct., at 1362. Defendants argued in
the district court that the statutory provision providing for

agency enforcement of the regulations through fund cut-off and

2/ Justice Powell and Chief Justice Burger's rejection of an
implied private right of action to enforce the regulation is
consistent with their peosition that Title VI itself could not be
enforced through a private right of action, id. at 608-610, a
position that six other Justices and this Court have firmly
rejected. Id. at 5%4-595 (White, Rehnquist, JJ.), 625-626
(Marghall, J.), 635-636 (Stevens, Brennan, Blackmun, JJ.); NAACP
v. ical Ctr nc,, 599 F.2d 1247, 1250 n.10 (3d Cir. 1879).
Thus, Justice Powell's unsupported statement on this issue is
entitled to little weight if this Court electe to revisit the
implied right of action iesue discussed infxa.

Vi e e e as s
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other means precluded private enforcement through Section 1983,
But this Court rejected a similar claim in Casey, explaining that
empowering a federal agency to cut—éff funds ‘gives no
indication" of Congress' intent “to supplant a section 1983
remedy." 885 F.2d at 22. The Supreme Court has reached the same
conclugion in its wmost recent Section 1983 cases. See Blesging,
117 S. Ct. at 1363 (so holding and collecting cases) .Y

Not surprisingly, this Court has permitted plaintiffe to
invoke Section 1983 to enforce regulations under schemes
patterned on Title VI. 1In W,B., v. Matula, 67 F.3d 484 (1995),
this Court held that Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. 794, and its implementing regulations could be
enforced through Section 1983. Id. at 494. Given that Section
504 incorporates the “remedies and procedures" of Title VI, 29
U.S.C. 7%4a(a) (2), there is no reason for a different result

under Title VI and its regulations.¥

¥ In the only two cases in which the Court has found a remedial
scheme comprehensive enough to displace the Section 1983 remedy,
Congress had created express private righte of actions that a
plaintiff could invoke. See Blessing, 117 S. Ct. at 1362-1363,
Here, by contrast, although anyone may file a complaint with the
adminigtrative agency alleging a vioclation of the regulations,
the complainant is not a party to (and often times ie not a
participant in) the administrative proceedings. See Cannpon, 441
U.8., at 707 n.41. ' :

4  In Matula, this Court noted that Congress had responded to
the Supreme Court's decision in Smith v. Robingon, 468 U.S. 992
(1984) -- which had held that Section 504 claims involving
education for children covered by the Individuals with
Disabilities Education Act (IDEA), as well as some constitutional
claims brought under Section 1983, were precluded by the express
right of action Congress created under IDEA -- by enacting 20
U.S.C. 1415(f), which provided that nothing in IDEA “shall be
(continued...)
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4. Defendants also suggested in the district court that
only the entity that receives the funds, not the officials who
administer the funds sued in their official capacities, are
appropriate defendants under Title VI's private right of action.
They argued that permitting suits under Section 1983 to proceed
against state officials sued in their official capacities would
permit suits against defendante Congress did not intend to be
liable.

But official-capacity suits are a pleading device for suing
the entity for whom the official worka. See Aciexpo v. Gloutier,
40 F.3d 597, 608 (3d Cir. 1994) (en banc) (“a suit against
elected officialg in their official capacit[ies] ie functionally
a suit against the government entity”). Thus, it is well-
established in cases brought under Section 1983 that a plaintiff
may name state or local officialg in their official capacities as
defendants in lieu of (or in addition to) the state or local
entity iteelf. See Hafer v. Melo, 502 U.S. 21, 25 (1991);

Kentucky v. Graham, 473 U.S. 159, 165 (1985); Gregory v. Chehi,

4/(,..continued)

construed to restrict or limit the rights, procedures, and
remedies available under the Constitution, title V of the
Rehabilitation Act of 1973, or other Federal statutes protecting
the righte of children and youth with disabilities.” €7 F.3d at
494¢. That statute reversed the holding of Smith by providing
that the express cause of action under IDEA was not intended to
exclude reliance on other rights and remedies otherwise
available, thus permitting a suit under Section 504 to enforce
ite provisions, and a suit under Section 1983 to enforce
constitutional righta. But nothing in that atatute affected the
relationship between Section 504 and Section 1983. Thus, the
holding of Matula that Section 504 rights can be enforced through
Section 1983 cannot be digtinguished from this case on the basis
of Section 1415(f).
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843 F.2d 111, 120 (34 Cir. 1%88), The device evolved as a means
of circumventing sovereign immunity limitations imposed on suits
directly against government entities. See, g.d., EX parte Young,
209 U.S. 123 (1508); Unite v. Lee, 106 U,S. 196 (1882).
In such suits, even though officials are the nominal defendants,
the entity is the real party in interest, and all the injunctive
relief runs against the entity. For example, if Governor Ridge
were to leave office, he would no longer be a party to the
lawsuit in his official capacity; his successor would be
automatically subgtituted as a party. See Fed. R. App. P.
43(c) (1). Thue, under the case law, “a plaintiff need not join
the governmental unit itself as a defendant to impose liability
against it, but may sue the individual official in his official
capacity, 8o lohg as the governmental unit the official
represents is given notice and an opportunity to be heard.”
Gegenheimer v. Galan, 920 F.2d 307, 310 (5th Cir. 1991).

There is no reason why this pleading device cannot be used
in cases involving Title VI, Courts have often applied the
official capacity suit outside the realm of Section 1983. Thus,
in Balgowan v. New Jergey, 115 F.3d 214 (1597), this Court
permitted plaintiffe to sue a state official in hie official
capacity for a declaratory judgment under the Fair Labor
Standards Act when the suit could not proceed againgt the state
in its own name. See also Welg¢h v. Lang, 57 F.3d4 1004, 1010-1011
(11th Cixr. 1995) (treating suit against officiala sued in

official capacity as suit against entity under Equal Pay Act and
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Title VII); Garcia v. E1f Atochem N. Am., 28 F.3d 446, 451 n.2

(Sth Cir. 1994) (same under Title VII); Riordan v. Kempiners, 831
F.2d 690, 694-695 (7th Cixr. 1987) (Posner, J.) (same under Equal
Pay Act).

In Matula, this Court approved suing officials in their
official capacities under Section 504, a statute modeled on Title
VI. Matula invelved a suit against school officials in their
individual and official capacities. This Court held that “claims
against defendants in their official capacities are equivalent to
claimg against the government entity itself,” 67 F.3d at 499, and
specifically noted that plaintiffs' failure to name the entity as
a defendant did not prevent them from maintaining the action.

Id. at 499 n.8., The Fifth Circuit has also specifically so held
under Section 504, see Brennan v. Stewart, 834 F.2d 1248, 1251-
1252 (5th Cir. 1988); Helms v. McDaniel, 657 F.2d 800, 806 n.10
(5th Cir. 1981), cert. denied, 455 U.S. 946 (1982), and many
other courte of appeals have permitted Title VI actions to
proceed against state officials in their official capacities as a
matter of course. See, EAQ*, Fuller v, Rayburp, 161 F.3d 516,
518 (8th Cir. 1998).

The Eleventh Circuit is the only court of appeals that has
expressed a view to the contrary, but its jurisprudence on the
question has been inconsistent. Coneistent with Matula, the
Eleventh Circuit held in Lussier v. Dugger, 904 F.2d 661, 670
n.10 (1890), that a suit under Secﬁion 504 could proceed against

state officials sued in their official capacities. However, in
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Floyd v. Waiters, 133 F.3d 786, 789 (lith Cir.), vacated and
remanded, 119 S. Ct. 33 (1998), the court held that only
entitieg, and not officials in their official capacities, can be
sued under Title IX of the Education Amendments of 1572, 20
U.S.C. 1681 et peg., another statute patterned on Title VI.
Eloyd did not explain why the general rule that official-cépacity
guits are an appropriate means of bringing suit against an entity
wag inapplicable to Title IX cases, and coﬁld cite no appellate
authority supporting its holding.? Because it contains no
persuasive analysis, and is contrary to Matula and-the weight of
authority, we urge this Court to reject Flovd and find that this
action can proceed under Section 1983 against defendants in their

official capacities,¥

¥ The Floyd court improperly relied on Smith v. Metropolitan
ict, 128 F.3d 1014 (7th Cir. 1997), cert. denied, 118

S. Ct. 2367 (1998). Smith held that Title IX did not extend to
suits against persons in their jndividual capacities. JId. at
1019. But Smith alsec held that those officials who had
sufficient “administrative control” over a program could be sued
in their gofficial capacitiers, while finding that the defendant in
that case did not have such control under state law. Id. at
1020. Accepting the allegations of the complaint in this case as
true (J.A. 26-28 {9 27-30), no such impediment exists here.

Smith also recognized, as we argue in the text, that a suit
against an appropriate official in his official capacity is the
equivalent of suing the entity itself for these purposes. Id. at

1021 n.3.
& pfejiffer v. Marion Center Area School Diptrict, 917 F.2d4 779
(3d Cir. 1990), is not to the contrary. In Pfeiffer, this Court

held that the private right of action under Title IX “subsumed” a
Section 1983 claim to enforce the Equal Protection Clause. But
the question whether a statute precludes a constitutional claim
requirea a different analysis from whether a statute containg a
sufficiently comprehensive remedial scheme to preclude
enforcement of the statutory rights through Section 1983. See

Michael A. Zwibelman, Why Title IX Does Not Preclude Section 1983

(continued. ..)
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D. Persons Have A Private Right Of Action To Enforce The
' Discriminatory Effects Regulations

The district court held that Title VI's implied private
right of action also encompasses suits for violations of the
discriminatory effects regulation (App. 21-24). But if this
Court holds that the regulation is eﬁforceable through Section
1983, there is no reason to reach this issue. See Jeremy H. v.
Mount Lebanon Sch, Digt., 95 F.3d 272, 278, 283 n.20 (3d Cir.
1996) (finding suit permisesible under Section 1983 made it
unnecessary to decide if private right of action was available).

In any event, the district court properly followed this
Court's decision in Chegter Regidentg Concerned for Quality
Living v. Seif, 132 F.3d 925, 937 (1997), vacated as moot, 119
S. Ct. 22 (1998), that "private plaintiffs may maintain an action
under discriminatory effect regulations promulgated by federal
administrative agencies pursuant to section 602 of Title VI of
the Ccivil Rights Act of 1964." Although no longer binding
circuit precedent, the Chester Regidents opinion represents the

considered judgement of three appellate judges acting on what

& (., .continued) :
Claimg, 65 U. Chicago L. Rev. 1465, 1468-1470 (1998) (contrasting
requirements). In any event, to the extent Rfeiffer could be

read to hold that the existence of a private right of action
under a statute can preclude reliance on Section 1983, it has
been esignificantly narrowed by later cases. See Matula, 67 F.3d
at 494 (holding that Section 504 may be enforced through a
private right of action and Section 1983); Jeremy H. v. Mount
Lebanon Sch, DRist,, 95 F.3d 272, 278-279 (34 Cir, 1996)
(permitting suit to enforce IDEA righte under Section 1983
without resolving whether private right of action existed underx
the atatute). Moreover, that reading of Pfeiffer would only be
relevant if (contrary to defendants' contentions) there were a
private right of action to enforce the regulation.
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wag, at that point, a live case and controversy. It thus retains
ite persuasive authority. See Polychrome Int'l Corp. v. Krigager,
5 FP.3d 1522, 1534 (3d Cir. 1993); Finberg v. Sullivan, 658 F.2d
93, 100 n.14 (3d Cir. 1981) (en banc) (“Even if a decigion is
vacated, however, the force of its reasoning remains, and the
cpinion of the Court may influence resolution of future
disputes.”). In addition, as this Court noted in Chesgter
Repidentg, its holding was consistent with every other court of
appeals Eo consider the issue. Jd. at 936-937 (collecting cases
from the First, Second, Fifth, Sixth, Seventh, Ninth, Tenth, and
Eleventh Circuitg). "“In light of such an array of precedent, we
would require a compelling basis to hold otherwise before
effecting a circuit sgplit.” Wagpnexr v. PennWegt Farm Credit. ACA,
109 F.3d 909, 912 (3rd Cir. 1997).

No such “compelling basis” exigts here. In the district
court, 'defendants and intervenors raised three major challenges
to this Court's reasoning in Chester Residentg, none of which
should be found persuasgive. First, defendante and intervenors
argued that because the regulations go beyond what is prohibited
by the statute, they cannot be the basis for a private right of
action. But valid regulations are often prophylactic in nature,
see ﬁniteg Stateg v. Q'Hagan, 117 S. Ct. 2199, 2217 (1997), and
the right of action implied from the statute can serve ap a
gateway for the enforcement of such regulationa. See Angelastro
v. ential-Ba nc., 764 F.2d 939, 946-947 (3d Cir.),

cert. denied, 474 U.S. 935 (1985). *“Such a conclusion was, of
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course, entirely consistent with the Court's recognition in J.I.
Cage Co, v. Borak, 377 U.S. 426, 432 (1964), that private

enforcement of Commission ruleg may ' [provide] a necegsary

gupplement to Commission action.'” hip Sta v. Maner
Drug Storeg, 421 U.S. 723, 730 (1975) (emphasis added).

The courts of appeals have applied a “general rule” that a
‘private right of action may be implied from administrative
regulations as well as from federal statutes, provided the
private right of action may be inferred from the enabling
statute.” Lowrey v. Texas A & M Upjv, Sys., 117 F.3d 242, 250
n.1l0 (5th Cir. 1997); see, e.g., Roosevelt v. E.I. Du Pont de
Nemours & Co., 958 F.2d 416, 419-425 (D.C. Cir. 1992) (R.B.
Ginsburg, J.); Robertson v. Dean Witter Reypolde, Inc., 749 F.2d
530, 536 (9th Cir. 1984); Ashbrook v. Block, 217 F.2d 518, 926
(6th Cir. 1990). This is congistent with the common sense notion
that “if Congregs intended to permit private actions for
viclations of the ptatute, 'it would be anomalous to preclude
private parties from suing under the rules * * *'!" implementing
the statute. Angelaptro, 764 F.2d at 9247. Chesgter Regidents was
correct in applying this well-established legal analysis to the
regulation at issue.

Second, defendants and intervenors argued that Section 602
sets out the exclusive means for enforcing the regqulations
promulgated to enforce Section 601. But the procedural
requirements in Section 602 afe designed to limit the Executive

Branch -- which some in Congress believed had an undue advantage
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becaupe of its greater resources and feared would capriciously
deny needed fupds to entities -- and were not directed at actions
taken by the federal judiciary in suits by private persons after
a full hearing on the merits. If defendants and intervenors were
correct in their reading of the statute and legislative history,
then the private right of action to enforce the prohibition on
intentional discrimination (which the federal government also
enforces through the procedures laid out in Section 602) would
alao be barred, a result clearly foreclosed by Cannon.

Third, defendants and intervenors attémpted to diminish the
import of the legiglative history of the Civil Rights Restoration
Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1988), discussed
by this Court in Chester Regidentg. They characterized it as
“subgequent legislative history,” and noted that much of the
disgcussion of the discriminatory effects regulations came from

opponents of the Act's expanded coverage. But Chester Regidents

was following the well-accepted rule that when there is evidence
that Congress understood that a private right of action was
available under a statutory scheme, and amende the statute
without demonstrating any intent to disapprove of such suits, it
has ratified that private right of action. See Herman & Maclean
v. Huddleston, 459 U.S. 375, 386 (1983); Merrill Lynch, Piexce,
Fenner & Smith, Ing. v. Curran, 456 U.S. 353, 381-382 (1982); see
also Cannon, 441 U.S. at 687 n.7; Lindahl v. OPM, 470 U.S. 768,
787-788 (1985). And while much of the discussion of private

enforcement of the discriminatory effects regulations c¢ame from
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opponenta to the bill, “they are nevertheless relevant and
useful, especially where, as here, the proponents of the bill
made no regponse.” Arizona v. Califorpia, 373 U.S. 546, 583 n.85
(1963) .Y~

Defendants and intervenors were unable to articulate a
compelling basis for the digtrict court to discard the holding of
Chegtexr Residents and reject the result reached by the other
circuits that have addressed the questibn. Should this Court

reach the issue, it should thus reaffirm the holding of Chester

Repidenta.

Y  Intervenors also argued that the Section 602 procedures are
needed to allow agencies to apply their expertise to the
guestions presented. But courts have gained proficiency in
adjudicating disparate impact cases through experience with Title
VII and Fair Housing Act cases. And when such specialized
expertise is required, a court may requeet the United States to
participate as amicus curiae or ask the relevant agency to
initiate an investigation. Compare ne acult
v. Hufstedler, 703 F.2d 732, 737 (3d Cir. 1983) (agencies do not
have “primary jurisdiction” over violations of Title VI), with
NAACP, 599 F.2d at 1249-1250 (district court directed agency to
review actions for compliance with Title VI), and Cannon, 441
U.S. at 688 n.8.
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PLAINTIFFS' COMPLAINT STATES A CLAIM FOR VIOLATION OF THE
DEPARTMENT OF EDUCATION'S TITLE VI REGULATIONS

A court may dismisg a complaint for a failure to state a
claim only when it ig certain that the allegations, and all the
inferences fairly drawn from those allegations, cannot state a
claim under any legal theory. Hishon v. King & Spalding, 467
U.S. 69, 73 (1984). Applying this generous standard, plaintiffs'
complaint should not have been dismissed at this'stage.

A complaint need only contain “a short and plain statement
of the claim.” Fed. R. Civ. P. 8(a) (2). "Generally, under the
liberal notice pleading practices in federal civil cases, a
claimant 'does not have to set out in detail the facts upon which
the claim for relief is based, but must merely provide a
statement sufficient to put the opposing party on notice of the
claim.'” Foulk v. Donjon Marine Co., 144 F.3d 252, 256 (3d Cir.
1998) .

After surveying defendants' practices in funding public
education in Pennsylvania, the complaint alleges that defendants'
“funding policies and practices wrongfully discriminate against
African-American, Hispanic, Asian and other minority students in
the School District by utilizing criteria and methode that have
had the foreseeable effect of subjecting such studente to
discrimination because of their race, color, or national origin,
by disproportionately denying them necessary support for their
education” (J.A. yy Y 73). The Department of Education's Title

VI regulations progcribe “utiliz[ation of] criteria or methods of
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administration which have the effect of subjecting individuals to
discrimination because of their race, color, or national origin.”
34 C.F.R. 100.3(b) (2). The broad language of the regulations
encompasses complaints regarding the “criteria or methods” of
programs funding public education. See Campaign for Figcal
Equity, Inc, v. New York, 655 N.E.2d 661, 670 (N.Y. 1995).%
Plaintiffs' complaint has put defendants on notice of the
circumstances that are involved in the claim, and has alleged
that defendants' actions are in violation of federal law.
Nothing more is required. See Erazier v, SEPTA, 785 F.2d 65,
66-67 (3d Cir. 1986) (federal rules permit "great generality" in
stating the basis of plaintiff's claim); Bennett v. Schmidt, 153
F.3d 516, 518 (7th Cir. 1998). By purporting to lock behind
these allegations to divine plaintiffs' "actual” complaint, the
district court prematurely and inappropriately terminated the
litigation.

In their appellate brief, plaintiffs have identified several
potential theorieg of liability under the Title VI regulations,
each of which needs to be explored more fully on remand. We
address them briefly to explain why plaintiffs' more specific

allegations are also sufficient at this stage to support

4  The Department of Education has made clear, in interpreting
these Title VI requlations with reference to vocational education
programs receiving federal assigtance, that "[r]ecipients may not
adopt a formula or other method for the allocation of Federal,
State, or local vocational education' funde that has the effect of
discriminating on the basis of race, color, [or] national
origin.” 34 C.F.R. Pt. 101, App. B, Pt. III.B.
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potential claims for violating the Title VI regulation.?

A. Plaintiffs' Factual Allegationeg Support An Inference Of
Intentional Digcrimination In Violation Of The Title VI
Regulation

Plaintiffs allege that defendants have in recent years

persistently changed the state revenue formula so that each year,
when the Commonwealth increases the amount of aid it distributes
to local school districts, it provides a much smaller per capita
increase in predominantly minority school districts than in
predominantly white districts (J.A. 39-40 {§ 56-61). Moreover,
plaintiffs allege that the Commonwealth adopted these changes,
which have reduced each year the share of gstate education funds
distributed to minority districts, "with prior knowledge of
[their] discriminatory consequences on students based on race'
(J.A. 35, 40 99 47, 59, 60). These allegations support an
inference that the Commonwealth deviged and changed its funding
formula with the intent of causing disproportionate harm to
predominantly minority districts, in violation of the Title VI
prohibition on intentional discrimination.

As plaintiffs explain (Br. 35), based on these allegations,

a factfinder would be entitled to infer that defendants took

2 In the district court, the United States argued as amicus
curiae that the “benefit” provided by the Commonwealth's
financing system wae an “education,” see Lau v. Nichols, 414 U.S.
563, 568 (1974), and that defendants' failure to take into
account the increased cogst of providing such an education in
predominantly minority school districts such as Philadelphia also
stated a claim. Plaintiffe have expressly disavowed that
argument (Br. 30), and thus we do not press it in this appeal.
See DiBispe v. SmithKline Beecham Corp., 48 F.3d 719, 731 (34
Cir.) (“'amicus may not frame the issues for appeal'”), cert.
denied, 516 U.S. 916 (1995).
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these actions, which they were aware would harm predominantly
minority districts, at least in part because of “purposeful”
discrimination. See Hunter v. Underwood, 471 U.S. 222, 231-232
(1985) (in order to phow intentional racial discriminaticn,
plaintiffs heed not show that racial minorities were the only
clase intended to be burdened, or that race was the only reason
for the decisicn); cf. Sheridan v. E.I., DuPont de Nemours & Co.,
100 F.3d 1061 (3d Cir. 1996) (en banc) (disbelief of defendant's
proffered reasons combined with other evidence permits factfinder
to conclude that there was intentiqnal discrimination), cert.
denied, 117 S. Ct. 2532 (1997). As the facts alleged in the
complaint could permit a factfinder to conclude that defendants
engaged in intentional discrimination, thie case should be
remanded to give plaintiffs the opportunity to prove these
allegations.

B, Plaintiffs Have Alleged That The.Commonwealth Provides
Funds For Education In A Manner That Has 2
Discriminatory Impact On Predominantly Minority
Districts In Violation Of The Title VI Regulation

Plaintiffs allege that predominantly minority school

districts receive "less Commonwealth treasury revenues per
student than schocl districts with higher white enrollments and
the same level of poverty” (J.A. 37-38 §{ 53-54). oOn its face
that states a claim that the Commonwealth is distributing ites
funde to school districtse in a manner that has a discriminatory
impact on the basis of race.

Intervenors asserted in the district court that

predominantly minority school districets in fact receive more
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gtate revenues per pupil than.many predominantly white school
districts, and the district court appears to have relied in part
on that assertion in finding that the complaint failed to state a
claim (App. 32). If that factual sssertion could properly be
congidered at this stage, which is doubtful, and if it is true,
it would nevertheless not be dispositive. Plaintiffs allege that
the state formula contains a factor that increases aid to less
wealthy districts (J.A. 36 § 49), and it follows that a minority
district, if poor, might well receive more funding per capita
than a white district that happened to be wealthy. They allege,
however, that after controlling for poverty -- a factor the
Commonwealth clearly deems relevant to funding -- the formula
distributes less state revenues per capita to predominantly
minority schoel distric¢te than to predominantly white districts
(T.A. 37-39 §9 53-55).

Thie disparity may be the result of one or more factors in
the formula, pérhaps as yet unknown to the plaintiffs, with an
unjustified discriminatory impact on the basis of race.?¥ This
case should be remanded so that plaintiffs have the oppoitunity

to discover the causes of this digparity in state funds between

i/ The fact that plaintiffs did not identify the factors in the
formula that have a disparate impact is not dispositive at this
stage of the proceedings. See Menkowitz v. Pottstown Memoxial
Med. Ctr,, 154 F.3d 113, 124 (3d Cir. 1998) ("a plaintiff
generally need not exp11c1tly allege the existence of every
element in a cause of action if fair notice of the transaction is
given and the complalnt sets forth the material points necessary
to sustain recovery”); cf. W ve Pa o. v. Atonio, 490
U.S. 642, 657-658 (1989) (notlng that discovery will normally be
necesgary to permit plaintiffs to identify with specificity
causes of disparate impact).
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predominantly minority districts and others, controlling for
poverty.

Even if predominantly minority districts benefit from a
subsidy for poverty, they may be disadvantaged on the basis of
race if other factors in the formula unjustifiedly diminish the
benefits received by minority populations. In Connecticut v.
Teal, 457 U.S. 440, 455-456 (1982), for example, the Supreme
Court held that a Title VII disparate impact suit about
promotions wase not barred simply because defendants could show
that minorities ultimately were promoted at a higher rate than
whites, Instead, the Court held that plaintiffs could challenge
any portion of the promotions process that disparately excluded
minorities from cénsideration. The Teal holding has been applied

in Title VI disparate impact cases. See Elston v. Talladega

County Bd. of Educ., 997 F.2d 1394, 1420 (1l1th Cir. 1993); Meek

v. Martinez, 724 F. Supp. 888, 905-906 (S.D. Fla. 1987) (finding

that various components of funding distribution formula viclated

Title VI regulations). Indeed, this Court applied Teal in a casge
analogoug to this one in Wilmore v. City of Wilmington, 659 F.2d
667 (1983). In Wilmore, plaintiffs challenged a promotions

process under Title VII that ranked people based on the combined
weight of three separate factors. In response to the district
court's suggestion that the disparate impact of one factor could
not be challenged because it was balanced out by the results of
another, this Court explained “[t]his reasoning penalizes

minorities for doing well on one part of the exam and overlooks
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how much better their overall test results would have been if
they had not been so handicapped on that part of the exam."” 1d.
at 675. |

Moreover, plaintiffs allege that the Commonwealth has the
duty to provide each child with an education (J.A. 24
{ 20), that it haas delegated that duty to each school district
(J.A. 24 § 20), and that it haes authorized and encouraged achool
districts to raise monies locally through property taxes for that
purpose (J.A. 35 § 47). Plaintiffs also allege that the atate
system for funding education, taken as a whole, has a disparate
impact on predominantly minority school districts (J.A., 37, 39,
40, 42-43 9 52, 56, 60, 65, 66). At leapt in some
circumstances, thege allegations may state a claim under the
disparate impact regulation.

Any policy which may have a disparate impact may be
justified: even if plaintiffs do make that showing, defendants
have an opportunity to demonstrate “substantial legitimate
justification[s]” for the disparities. Elston, 997 F.2d at 1407.
Finally, if there is a significant racial disparity and no

legitimate justification, defendants will have the opportunity to

propose a remedial plan. Lawyer v. Department of Jupgtice, 117 S.
Ct. 2186, 2193 (1997). Defendants are not required by Title VI
to use any particular method of funding public education. By
accepting federal funds, however, they have agreed not to
administer their program in a manner that results in unjustified

discriminatory effects.
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CONCLUSION

This Court should hold that plaintiffg may sue to enforce

the discriminatory effects regulation and have stated a claim

under the regulations.
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MEMORANDUM TO BARBARA CHOW ON PROPOSED PRESIDENTIAL COMMISSION ON
EDUCATIONAL EQUITY

From: Caroline Chang
Bethany Little
Date: October 18, 2000

As you know, the President and Representative Fattah recently discussed the establishment of a Presidential
Commission on Educational Equity; school finance equity is an issue that Fattah has pursued in the form of
legislation. Today there are equity cases pending in 23 states, and there have been dozens more around the
country over time. However, we recommend holding off on chartering a Commission at this time, in part
because the National Research Council’s recent work on the topic could make such a Commission redundant
and in part because we may want to reconsider tasking a Commission to report findings on a fairly
controversial issue in the first year of a new Administration.

PoLicy CONTEXT

While school finance has been examined in academia, there has been public attention on the topic as well.
This Administration has remained strong on the concept of finance equity — in 1999 alone, the
Administration filed three amicus briefs favoring increased equity in school finance. In addition, the
Department of Education and the National Research Council put together the Congressionally-mandated
Committee on Education Finance, mostly made up of researchers and academics with a background in the
issue. (a copy of the Committee’s charge is attached) The Committee completed “Making Money Matter:
Financing America’s Schools,” last year, and “Investing in Adequacy: The Challenges of Crafting a New
School Finance,” is expected to be released in November.

In “Making Money Matter,” the Committee on Education Finance concluded that “money can and should be
used more effectively than it traditionally has been to make a difference in U.S. schools. To promote the
achievement of a fair and productive educational system, finance decisions should be explicitly aligned with
broad educational goals.” The Committee highlighted funding adequacy (ie, considering outcomes as well
as inputs), investment in the capacity of the education system, altering incentives to make performance
count, and empowering schools and parents to make decisions about the use of public funds. The Committee
also established three goals saying education finance systems should 1) facilitate a substantially higher level
of achievement for all students, while using resources in a cost-efficient manner; 2) facilitate efforts to break
the nexus between student background characteristics and student achievement; 3) generate revenue in a fair
and efficient manner.

REPRESENTATIVE FATTAH’S PAST LEGISLATIVE EFFORTS

Fattah has proposed federal action on school finance on more than one occasion. In February of 1999, for
instance, Fattah filed HR 555, the “Equal Protection School Finance Act;” original co-sponsors were Mr.
Gutierrez (D-IL), Ms. Kilpatrick (D-MI), Mr. Brady (D-PA), Ms. Lee (D-CA), Mr. Martinez (D-CA), and
Mr. Rush (D-IL), and 38 other Representatives (all Democrats except for Independent Bernard Sanders of
VT) have signed on subsequently. The bill makes state eligibility for funds administered by the Department
of Education contingent upon an acceptable coefficient of variation (COV) — which is calculated as the
standard deviation of per pupil spending by the State divided by the mean per pupil spending by the state.
No Federal or special expenditures, including capital or special needs such as for IDEA or LEP programs
would be included in the calculation, which would basically limit the acceptable degree of variation in per
pupil funding between districts in a state. A waiver would be provided to states submitting a plan bringing
the state into compliance within five years.

REPRESENTATIVE FATTAH’S COMMISSION PROPOSAL

Fattah is suggesting the formation of a Commission that “shall prepare a report on how to achieve
educational equity in America, including recommendations regarding school finance equity, for submission



to the President and the Congress by February 28, 2001. The President shall appoint not more than 30
individuals to serve on this Commission with broad representation of the most prominent leaders from every
segment of our society.” Fattah’s suggested list (see attached) includes high-profile individuals from a
variety of backgrounds beyond education finance and policy, such as Jesse Jackson, Bill Gates, L.A. Laker
coach Phillip Jackson, Marion Wright Edelman, Colin Powell, Bob Chase, Michael Eisner, Harvard
University President Neil Rudenstine, and Oprah Winfrey. 2

RECOMMENDATIONS

That equity in school finance is by no means clear-cut does lend the issue to greater examination at a national
level, however, given the current policy and political situations, we feel that right now may not be the most
effective time to establish a Presidential Commission on the issue. First of all, we should be aware that
concern has been voiced regarding the establishment of any Commissions required to report potentially
controversial conclusions early in the next Administration. Secondly, the NRC Committee on Education
Finance has been studying the question of how education finance systems can be designed to ensure that all
students achieve high levels of learning while also being efficient — taking into consideration equity,
adequacy and productivity as well as incentive structures and the relationship between expenditures and
performance. The yet-to-be released NRC publication “is designed to engage policymakers at the federal,
state, and local levels in strategic discussions of the ways and means of addressing the new demands and
challenges in school finance.” We recommend weighing the two NRC reports more closely before
establishing any new Commission on the topic.

Mike Cohen felt that such a Commission could offer an opportunity to examine school finance from the high
standards for all kids angle — in other words, now that Goals 2000 has laid the foundation, how do we
actually hold all students to the same high standards? Is there a possible argument for national achievement
standards or national equal opportunity standards? However, Mike Cohen also pointed out that even if an
Executive Order established a Commission now, it would be unlikely for the selection and appointment
process to be complete before the end of the year.

Ultimately, given the work of the NRC Committee on Education Finance, if any Commission is to be
established in the future, the charge should be more specific than Fattah’s proposal so as not to repeat
existing work, and we would recommend that the Commission include at last some individuals directly tied
into the school finance community, in addition to well-known public figures. Possible aspects of school
finance equity that the Commission could use as launching points for further inquiry include:

e The financing of early childhood education — particularly as research indicates now that access to quality
early childhood education can decrease the need for costly special educational services;

o Issues related to the financing of special education;
e Options for the funding of capital expenses, including renovation and construction;

e Innovative ways to utilize existing regulations and laws, such as the Community Reinvestment Act
(CRA) to leverage greater financial backing, at least for capital expenses;

e Possible roles of non-profit and private entities as partners in school finance;

o Historical shifts, if any, in how funds are spent, not just how much is spent, to help understand the
varying needs and potential impacts of additional dollars.



Accountability Speech. A major speech by the President could provide a legacy message, a
budget message, and a big ideas message. He could start by talking about the importance of
standards-based reform and accountability and argue that it is the only reform strategy that is
showing results and the country needs to move forward on it. He could go on to say that
although we have to make sure testing is appropriate and fair, we shouldn't abandon testing
because that is how we hold schools accountable. We can fiddle with testing, but not the
accountability agenda. Rather than "slowing down" the reform (like Riley's "mid-course
review"), he could argue that we should be "speeding up” reform and get schools and
students the resources they need to reach high standards — smaller classes, after-school,
fixing failing schools, school construction, and teacher quality.

The President could also present some "vision for the future" type items to give this speech a
hook and to add to the list of resources that kids need to meet high standards, 1.e.:

move to year round schooling. Message is to increase days in school so that we ensure that
our kids and our country can compete in years to come. He could argue that school days are
critical to helping children--especially poor and low-performing children --meet high
standards. We could say that the U.S. should move towards a 220 school day year over the
next 10 year to be on par with other educationally successful countries.

making the school day 8-5. We've essentially campaigned for that with our after-school
agenda but never in terms of outright lengthening the school day. In addition to student
achievement, this would be a good after-school safety and supporting working families
message. :
dramatically increasing public school options and making public school choice universal.
offering universal preschool and early childhood support in terms of education needs, health
needs, etc to make sure kids start school ready to learn.



Suggested Participants for the Presldential Commission on Educational Equity

Gov. Roy Barnes, Governor of Georgia
Susan Beresford, CEO of Ford Foundation
Bob Chase, President of NEA
William Cohen, Sec. of Defense
Marion Wright Edelman, Chairman of Children’s Defense Fund
Michael Eisner, CEO of Disney Corp
Sandra Feldman, President of AFT
William Gates, Chairman of Microsoft
William H. Gray, III, CEO of United Negro College Fund
Lou Gerstner, CEO of IBM
Rudy Guliani, Mayor of New York
Alexis Herman, Sec. of Labor
Rev. Jesse Jackson, Jr., Chairman of Rainbow PUSH Coalition
Phillip Jackson, Coach of Los Angeles Lakers
Lisa Keegan, Superintendent of Public Instruction for State of Arizona
Patrick Moynihan, Former Senator of New York
Colin Powell, Chairman of America’s Promise
Janet Reno, Attorney General
Richard Riley, Sec. of Education
Judy Rodin, President of University of Pennsylvania
Neil Rudenstine, President of Harvard University
Patrick Swygert, President of Howard University
Paul Tagliabue, Commissioner of National Football League
John F. Welch, Jr., CEO of General Electrics
Oprah Winfrey, CEO of HARPO Production



Draft Executive Order
To Create a Presidential Commission
on Educational Equity in America

Whereas it is a violation of the basic principle of faimess to subject America’s children to grossly
unequal education opportunities;

Whereas it is wrong to permit in excess of double and triple per pupil expenditure differentials
between one school and another within the same state;

Whereas educational inequity has been allowed to continue for too long in America and is in large
part responsible for many of the social and economic disparities which plague our society;

Whereas it is unacceptable that as the richest nation on earth, a third of our population is
condemned to economic marginality by an inadequate education;

Whereas the gap in educational performance between the social and economic haves and have
nots in our society is increasing;

Whereas educational inequity creates baseline inequality of opportunity in all aspects of life;
Whereas continuing disparities in opportunity create destabilizing forces in our society;

Whereas citizens have no possibility to function independently or participate fully in the economy
without access to quality education;

Whereas America ranks second to last among its international competitors on school
performance;

Whereas the greatest contribution to our productivity as well as to our educational performance
will come from improving the performance of our lowest performing schools;

Whereas public education is the cornerstone of our democracy;

Whereas continued deterioration of public schools threatens the survival of public education in
America;

Whereas the greatest long term benefit to realizing the promise of American Democracy will come
from creating equal access to a quality education;



Whereas America needs to increase its investment in human capital to remain a leader in the
global information economy;

Whereas the national investment in education will increase significantly during the next decade;

Whereas access to resources affects the quality of the educational experience especially as it
relates to instructional systems and quality teachers;

Whereas continuing inequality of investment will exacerbate the problem;
Whereas we have the opportunity during these times of unprecedented economic expansion to

correct this problem;

be it hereby resolved

Commission Formation

That the Presidential Commission on Educational Equity in America in hereby established
effective October 1, 2000. This Commission shall prepare a report on how to achieve educational
equity in America, including recommendations regarding school finance equity, for submission to
the President and the Congress by February 28, 2001. The President shall appoint not more than
30 individuals to serve on this Commission with broad representation of the most prominent
leaders from every segment of our society.

Commission Operations

The Commission shall be managed by an Executive Director (and other language about staff). . .
And shall be compensated at the rate of (and other language about funding) . . . '
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Fattah vows to keep

" By Peter N'ldmhs
INQUIRER WASHINGTON BUREAD

WASHINGTON — Again and

again, US. Rep Chaka Fattah has

tried, and fajled, to persuade his fel-
low members of Congress to pass a
bill i
their poorest school districts spend
as much on students as do the
wealthiest.

But the Philadelphia

states to ensure that

' :ﬁghtlng for schools

pxusedtomrnthen'backonthose

education dollars. .
Famhsdlstnctdmrlywrmldbm- :
eﬁttmmdleleg:slannn.lnrecent '
years, the Philadelphia public school |
system has been outspent. nearly |
2-to-1 by some of its suburban coun- |
terparts. In 1997-98, the most recent |
year for which data were available,
per-pupﬂspmdmgmphﬂadalphm ;
was '$6,969, compared :

up. Yy a con- . Radnor. :
gressman from another funding. : Fattah wants to nar-
e Adam ClavionPov. - The inspiration 10w ge sich 2 tiat
ol,‘fer-'his bill every for Ilistachw' .tion does not instruct
chance he gets until it Anearlier ' sm&s;h:;m:)cgom

“This is the most im- W- some of his colleagues,
portant legislative who warn of slapping
workthatlwilldoasahwmaker, thestamwnhacnpphngﬁnanaal
and it will pass,” he said. . burden.

Fattah’s measure would withhold “Yonreexﬂlergomgtohaveto

federal funds from states that fail

to- equalize spending across their
school districts. The federal govern-

ment’s contribution to local dis--

tricts isn’t huge — experts put it at
6 to 7 percent — but Fattah believes
states nevertheless would be hard-

.arnficmllympthenchdxsmztsor

you're going to set up an unrealistic
expectation that you’re going to :
bring everyone up to the highest
level,” said Bucks County Republi- '
can James. C. Greenwood, who

See FATTAH on A6

“www.philly.com




B e T

[ RV TR 2 LS R

Fattah vows to k keep |
fighting for equal
school financing

. FRTTAH from Al .

serves with Fattah on the House Ed-
ucation and the Workforce Commit-
tee. . .

Others wonder if yenking federal
‘funds wouldn't harm the very stu-
dents Fattah wants to help. Most
federal dollars go to special educa-
tion and Title I programs designed
to help children at risk of failing,

said Mary Fulton, a policy analyst . fil
" ing that the state’s education financ- -

with the Education: Commission of
the States, a nonprofit group based
in Denver.

with only mixed results through
lawsuits.
'rhemmnthhdefcuﬂsle,'
Fattah sald. “People. want some- .
thing done about failing schoals.”
In Philadelphia, as in many poor
school districts throughout the
country, officials have.used the
courts to try to end the disparity in
upil spending. The city has
ﬁletlrunlnfedexﬂmnmmd

ing formula discriminates against
districts with large nrumbers of mi-
students.

“In the big picture, the federal .. nority

ever, some of that money .; is véry ca
lmponnntmmindinﬂcu. ’
In a Congress dominated by Re-

Athluellthelactthnu:hool

Philadelphia
student from the state, compared to
only $400 per student in the most

- affluent districts. But because Phil-

ndelphh can’t match the local prop-
. enty tax coatributions

In Georgia, Demo-
cratic Gov. Roy Bar-
nes did not wait for a
court order to an-
nounce five months
ago that he wanted to:
. equalize nmcing for
) the l(lte 's public

1s, redistributing
tax money to. help poor districts
keep up with their wealthier-coun-
terparts. The state ' legislature
passed Barnes’ school reform bill
in ApriL .

Even If efforts like Georgia's
succeed, however, critics wonder
about the end result. If states
come up with the extra money,
will that necessarily improve aca-

_demic performance? If states

can't find the money, will they
achieve compliance on the cheap
— bringing down spending in the
wealthier districts in the name of
equalization? ’

“If the emphasis is on preventing

communities from investing more

in education, that's not consistent
with what we believe,” said Tim |
Reeves, spokesman for Gov. Ridge
of Pennsyivania.

Fattah expects that states will re- |
spond by stepping up investments
in the poorer districts. As to the
price tag, he asks: “What is the cost
of ignorance?”

Peater Nicholas’ s-mail address s

. pnicholes@lawashington.com




Poor Schools Said Still Suffering http://www.washingtonpost.com/wp-srv/aponline/2000062 1/aponline000151 _000.1

Cwechingtorpost . GRTTIEAA STYLE  SPORTS  GLASSIFIEDS MARKETPLACE
PRINT EDITION TOP HEWS  WORLD HATIOK  POLMCS METRO  BUSINESS&TECH HEALTH  OPIRIOR  WEATHER

Poor Schools Said Still Suffering
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By Anjetta McQueen
coereesessresssews AP Education Writer

EEIITIIm—._ Wednesday, June 21, 2000; 12:01 a.m. EDT

WASHINGTON — In West Philadelphia, John Barry Elementary
School is falling apart: leaky roofs, faulty heating, cramped
classrooms. Twenty minutes away in the Pennsylvania suburbs,
Radnor Township is building a $30 million elementary school,
designed for small class sizes and new computers.

Despite apparent prosperity — a record $307.5 billion for the nation's
schools to spend says the Census Bureau — the two systems remain in
different worlds. Radnor spends about $13,000 per student;
Philadelphia spends about $6,000 because state laws still require
districts to raise nearly half their funds from taxing local wealth.

"Property taxes are not the way to do it," said Elmore Hunter, whose
7-year-old son Carlos will be heading to third-grade at Barry. "When
you have a lot of abandoned houses and vacant lots, where are you
supposed to get the funding?"

Overall gains from school spending, advocates warn, will be lost if
states don't level the playing field between rich and poor school
districts.

"If we don't create a fair funding system, we are going to hurt today
and we are going to hurt tomorrow," said Rep. Chaka Fattah, a
Philadelphia Democrat who wants changes. “We have to take these
states to task on this issue."

The money allocated to schools nationwide has increased 30 percent
from 1991-92 to 1996-97, according to the latest school-finance
figures from the Census Bureau, released Tuesday.

Spending was $307.5 billion in the 1996-97 year, up from $236.3
billion in 1991-92 according to the bureau's analysis of local, state
and federal records. The average spent per-student nationwide was
$5,873, up from $5,001 spent in 1991-92.

Yet the school-funding pie is essentially divided the same way it was
nearly a decade ago. The federal government's share is about 7
percent; the states contribute 49 percent. And the rest comes from
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local tax coffers. Funding critics say poorer districts will never have a
chance to catch up.

Disparities extend to the state level, Census figures show. The top
spenders per-pupil — New Jersey, New York, Alaska, Connecticut —
also draw some of the highest state tax revenues.

Districts have sought remedies in federal and state courts. New York,
Philadelphia and Kansas systems have filed federal lawsuits over
school funding.

The Ohio State Supreme Court in May gave the state a year to fix a
system that forces schools to rely on local taxes. Ohio, which spent
$5,897 per pupil in 1996-97, will contribute $10 billion toward fixing
every schoolhouse, he said.

“This is something that must be solved," said Scott Milburn,
spokesman for Gov. Robert Taft. "If you have the money and you
have the will power, you can get things going."

Henry Duvall, spokesman for the Council of Great City Schools, a
group of urban educators, says underlying formulas must be fixed:

“"When you talk about setting higher standards across the board for
everyone, the field is not level."

On the Net: http://www.house.gov/fattah/
© Copyright 2000 The Associated Press
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The Schools and the Constitution

Everyone knows that New York City's schools
are in desperate straits, with hordes of students
failing to graduate, too many uncredentialed teach-
ers, and facilities that are crowded and decayigg.
But a state court in Manhattan will now have to
determine whether the schools are in such abysmal
shape that they violate the state Constitution's
mandate that all children be provided an education.

The case should give the courts an opportunity,
if they have the courage to seize it, to define more
realistically than ever before just what the state
must guarantee as a minimum in the way of educa-
tion. It will also provide another lens through which
the public can analyze what needs to be done to
improve the schools, whether required by vague
words in the Constitution or not.

The suit was filed by the Campaign for Fiscal
Equity, a coalition of advocacy groups that lost the
opening rounds four years ago in a case that was
based primarily on equity issues — on contentions
that the city was not getting its fair share of state
education funds under a formula that was said to
violate the equal protection clauses of the state and
federal Constitutions and the federal Civil Rights
Act. The state court of appeals, New York’s highest
court, rejected most of those arguments but left
room for the current case, which includes an equity
argument but focuses primarily on whether the
state has failed to provide enough resources to
ensure a “minimally adequate’’ education.

The plaintiffs have cited an array of evidence to
demonstrate that the city’s schools are failing their
students. High school classes are jammed, with
more than 30 students on average. Nearly one in
every seven teachers is uncertified. School days
have been shortened because of overcrowding. Lab-
oratories, libraries, books and computers are all
outmoded or in short supply. The plaintiffs got a
huge boost this week when the state’s own top
education officials testified that the city's schools
needed more money to help disadvantaged students

meet the state's new and tougher standards, which
are required for promotion and graduation.

The state Constitution itself says nothing about
the quality of education that must be delivered,
merely that the state must provide *‘a system of
free common schools, wherein all the children of
this state may be educated.” Subsequent high court
decisions have said that the state must provide a
“sound basic education” and “minimally ade-
quate” facilities and teaching that would give stu-
dents the literacy, calculating and verbal skills
needed to vote and serve on juries. The high court
left it to the trial court to put some flesh on the
definition of a ‘‘sound basic education.”

The State Attorney General’s office contends
that whatever New York City is currently offering
students is well above the constitutional minimum
required. How could it not be, the argument goes,
when New York is spending $9,700 per pupil, well
above most areas of the country, when the city's
students score well on tests compared with other
large cities, and when individual schools and dis-
tricts in the city are clearly performing well despite
the handicaps they are said to have? Besides, the
state contends, the city itself could always put more
money into the schools than it now does if it wants to
raise their quality. That is a political decision the
city has chosen not to make, so why should the state
cough up even more?

Whatever the Constitution is ultimately judged
to require, it seems silly to argue that city schools
are delivering a sound education when 40 percent of
the students fail to earn diplomas, when large
numbers of them require remediation when they
reach the City University, and when employers
routinely complain that the system’s graduates are
not prepared for the workplace. Our own hope is
that the courts will find the courage to be realistic in
defining what is needed. By any common-sensé
yardstick, too many students are emerging unready
for college or jobs or perhaps even jury duty. That
needs to be rectified, if not by the courts then by the
political process.




Tale of Two High School

Chicago-Area Students Witness
How Disparities Affect Education
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“THICAGO, Sept. 10—Three buslosds of
sludents from a down-at
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how to address what many argue is the un-
fairness of having children in one part of the
ity get a far better education than those in

. The amount of funding in suburban
* districts, Jackson argues, is often
three times higher than that in innercity

fieighborhoods.
" For the mostly white, well-off students at

Kaperville's Neuqua Valley High School,
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dilapidated bleachers and a computer room
without connections to the Intemet.

“T just want to cry,” said Lauren Drane, a
16-year-old junior from Neuqua Valley, as she
wilked through the dimly Gt comidors of
Harper High with her classmates. “This is so

of this world, [ can't believe it. F'm just so
ky to have what we have.”

But she was no less astonished than Sarre-
I Walker, 15, an Afrian American sopho-
mqtt at High School, upon seeing
the Neuqua Valley schoal's three gleaming
new gymnasiums, two Olympicsized swim-
ming pools, elaborately equinped laborato-

fife,” Waler said “T can't feel angry with

- them Iif they happen (o have this

sdvantage,
but [ sure can see myself ia 2 achool fke thia *
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tures per pupil are
t Neuqua Valley than at
er High, according to schoal officials.

The inequity in funding here is typical of
imbalances across the country that have con-
tributed to wide gaps in the quality of educa-
tion between city and suburban The
annual per pupil expenditure in some sub-
urban schools exceeds $15,000, Jackson
said, while many dty school districts spend
fess than $5,000 per student.
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learn about sclence”
*“We have 30 omuch more. It's not fair,” Mo-
nahsn said When asked why she thought
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. dents said they wanted to share their band

room and some of their equipment with the
Harper students.

Jackson said he was touched by the inter-
aetinn hatumen the ehidente that ha caw snd

school bus window st boardedup shn
dwellings 23 the group drove through Engk
wood, Jackson said wearily, “There's m
doubt in my mind that this ares has been rec

Frad for manital  snd when von cut nff rar
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Unequal education

Beuter teacher training and equitable funding
could improve public schools for all clildren.

Throughaut most ol American his
tory, public cducation has been re-
vered as the mechanism o a better
“hle: the pathway to cquality of oppor-
tunily and the catalyst for under-
wWing — and then ending — Ins-
fics between Ainericans
11 ruces

And most Amcricans sHll have

deep fattly i the pawer of education
und s conncction (o equity, palls
shiow. 1hit inequities s funding ond
teacher traimng that disproportion.
ately allcet mmority and Impaover-
fshed cluldren teeaten that faith,
" Eighty-ning percent of Americo’s
$2.7 milhon school-age children went
10 public school last (ull, represent-
ing the most ructally and culturally
diverse gencration cver. Ensuring
1hat schiouls 1cach values of fair ploy,
‘hard work and laferance is vital o
e naton's future vy a peaceful, mul-
*titacial and prosperous demaocracy.

The federal government should
help state and local anthorities make
suie all schools are lairty funded —

the  logicent
continuwism ol the
civil riglts movement,

Race:

What Next?

Foir funding is unly one picce of
ihe Mght tor betier schoots for all
children. The wilier is developing.
training and’ retnining teachers of
the lughest quality (2.2 milhon will
be needed in e next decide) And
fere's where the lederal gov
cuit nudpe the nation’s teachi
feges 1a da better,

Educalors and researchers agree
that upgrading troming meons pre-
paring leachers o work with the
¢hild by undersianding his or licr in-
telleciual, cognitive and emotional
development. 1 means learning the
cullures of ethinic communitics. 1
means helpung 1cachers sec racial
and cultural dillerences not a8 ex-
cuses 1o expect less, but as opportuni-
11es 10 raise expectations for alt kids.

That's nut happening now for
many inner<ity and immigeant chil-
dren. Federal statistics show these
children have the lowest llerscy
raics even when they do graduate

Childdlevelopment  pioneer  Dr.
Janes Comer is working with a hand-
fut of teachers’ colleges
ta help teachers
stand that the “parents
of poor black ot o,
native or  immgroan)
children have the snme

wlune vducational How President Cluson gools tor their tamilies
liigh-watcr mark  was should follow up on his as whitc middle<class
Drown v, BBoard of Fdu- 18Ca inltistive. Amcrica”

cation in 1954, which | L thers
onllawed “separate but feurn hest | her
equal” facilities. teachers, the federal govermment

Throughout 1he 1960s and °70s,
some coinmunities resisted court-or-
dered descgregntion, white others ot-
tempied o comply with programs
such a< husing and maognet school
Hut simulisncously, whites fled cit-
fus in droves, olung with businesses,
jobs and ax r es that lund pub-
lic schools. The cilies they le(t be-

* cteasiugly minority — and so did the
. schouls.
Consuder the siuh in PMiladel-
phuacs pupa] popalanion: In the 1974.75
achonl year, with whantl 266 000 stu-
P dents, 817 percent were hlnck; 4.7
: percent were fHispanic, 0.3 percent
Asion, nnd 33.3 percent white, By De-
cember 1997, with about 213,000 stu-

deuts, blucks hod risen slightly 1o,
617 pereent, Asians to 4.7 percent,.

S dlispanics 10 11 pereent, and whites
- fuewl fuben Vo 188 percenl. Other cft-
- iex expuricnced sunilar irends.
¢ distuicts, such ax Chester
1. which brled over decsdes o
11s students, (rustrated parents
are beginning 1o hack vouchers and
- lor-proin schools vl even support-
ers of these aliernatives admit that
muet the necds of every
N ities that are bosing
Jobs und pupulation — their local -
come and property tax basc
Such funding inequities subject
Amcenican chnidren 1o educations of
tchically varying quulity — solely on
the basts of whete they live The
money that waner city ond cash-

-strupped rural lowas pul in their
schools must go further, in immuni-
zations nnd scouritly needs, for exam-
e, on top of praviding skills suto-
watically learnal at home in middle-

suhurlu:- -

for  example,

< sysluns
fiave been Qiled in 43 states; so {ar, 16
s (hit pa el ylvania's)

mainutional therr

system  of funding  public
'«lnml\ But e glweint pace of
Change — such ms i New dersey,

which ok 28 years (o fmplement
comprechensive remedies — shows
noneglect has a longen e than

That's where the foderal govern-
ment should step tn — not 10 dictate
crrricnla, lextbooks or weacher hires
— but 1o encout age siates Lo lake thc
tive on lunding
< sutudote: the Ygual l'rnlu.
won School Finance Acl, o federal
il 1 e reintrduced this month
by 118 Rep Chinka Fattah (D, '2)
ated conponsared by Minority Whip
David thnor (), Mich),

The bill woukd e states flve
s (o nverl mur finance sys-
s 0o cquity in per-pupll
spending — e order 1o he eliglble
for fcderul funds  ‘I'he  prospect
shouwld Vigld o ttre wnder state lepisin-

“hind became increasingly poor, in-

could encourage universities 1o de-
velop teacher “nciworks.” There,
teachers con share 1ips on classroon
management and curricwlum, and
they can discuss race snd i1 effect
on pupils’ familics and their own
teraction with kids “l'o make it
atiractive (o teachery, give 1hem col-
fege credils for participating.

Once teachers ere trained, they
have 10 get where they're meost
necded. One way is (o provide leder-
ally tunded bonuses to those willing
1o teach in inner cities. Once a Beree
oppenent, now the Nationat Fduea-
tion Assaclation Is open to the fdea

* The campuses where lenchers are
trained are aficn the first place sub-
urban students interact with sin-
denis and 1eechers of different races
in anywhere ncar thelr demographic
prapocion, says Robert Zimsky, di-
reclor of the Insutule for Research
on Higher Fducation at the Uwver-
sity of Pennsylvania.

S it's vital thet praspective leach-
ers learn how 10 infuse thetr subject
matter with examples, (ac1s and cur-
riculum about all kinds of Americnns
— 10 muke it occessibie 1a all chil-
drea.

‘The 1S Census Hurean projecis
that by 2080, Americuns of white k-
ropean descent will cumpose only S2
percent of the aatton and that imni.

* gration — to suburbs, cities and ru.

ral towns — will account for more of
the growth of raciol minoritics than
Inrih rates.

To ensure that the transitton Is
peaceful and that prosperity contin.
ues, Ameticns must matntain its fanth
in the power of education.

Faie funding wonld put a tevel ed-
ucstional flaor nuder poor and mi.
nority studeats: 1o provide smaller
clusses, better technology, cven qual.
ity college-prep  courses.  Qualily
teachers wonild cnable those pupils
10 soar beyond the ceiting of low ex
pectations many 1 America have lor
them
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‘A SINGLE GARMENT
OF DEeSTINY’

By Chaka Fattah

he ().S. Canstitution assigns to
Congrens the authority and the
responsihility to pass lawa that
implement its intent. With re-
gard to the application of the 14th
Amendment to equal educationnl np-
portunitly, | recommend we do just
that. At this time lant year, | intro-
ditced the proposed Equal Protection
School Finnnee Act, HR 1234, which
defines equal aducational opportunity
as » covered right under the 14th
Amendment. Pnsnnge of this hill would
clarnify the intent of the Constitution. It would create
a mandate and empower states tn equalize achool fi-
nence and pravide 1o each child an education worthy
of their sinlus ae citizens of the United States nl’
America.

The nation's view of problems facing ita nyatem of
public schooln is finally Ltaking shape. Thia is impor-
tant, becnuse we cannot begin to nddress these issues
efTectively until we have the enmplete picture. The re-
cent focus on school finance eqully is particularly
gratifying. In this publication’s special edition Qual.
ity Counts ‘98 (Jan. R 1998}, Michsel Casserly, the ex-
ecutive director of the Council of the Great City
Bchools, identified inability Lo drive finance equity s
“the biggest failure of the education reform move-
ment nationally.® The Jan. 13, 1998, edition of USA
Today reported that 10 urban educa'.on lnd commu-
nity leaders had included in their legislative req
to the Clinton administration © roqmre more-equal
funding” And on Dec. 17, 1997, in a 4-1 decision, the
New Hamprhire Supreme Court ruled that the state’s
system of paying for public education with property
taxes is unconstitutional because it creates widely
unequal tax burdens. This adds New Hampshire's to
a growing list of state supreme cnurts, currently 18
strong, that have taken Lhis action, laying the foun-
dation for the institution of whole new aystems of
school finance that at least have a fighting chance of
providing all the nation’s children with an equal oy~
portunity to learn.

The growing acceptance of achool finance equity as
an essentisl component of the achool reform mave-
ment is the moat encouraging development that has
occurred in decades. This issue is the most serious
barrier to meaningful reform. My own state of Penn-

sylvania hes one of the widest
disparities on this score, The dis-
parity in annual per-pupil expen.
diture between the poorest achool
district and the wealthiest achool
district in Pennsylvania is nearly

$10.000. If the aversge classroom .

size is 30 children, this transiates
into an average per-classroom
disparity of $300,000 per yesr, or
an average annus] per-achool dis-
parity of $5 million.

Not even those who believe that
more money for education is not
the answer can seriously argue
that these additional resources
have no impact on the quality of
physical facilities or on the avsil-
ability of instructional materials.
Neither can they argue that chil-
dren subjected to these widely
disparate educational experi.
ences approach the challenges of
life on a level playing feld.

Through our current system of
school fi e, We are perpe

ing a sell-reinforcing distribution
of opportunity in this country
that is fundamentally unequal.

COMMENTARY

15 Years After A Nation at Risk

Revisiting te Federal Role

espite the valiant and,

in many cases, effective

eflorts at reform under

way across the country,
there remains much that is anti-
quated about the way some of our
public echools are mansged. The
most troubled systems—large
urban systems serving predomi-
nantly poor students, some of
which spend at a rate higher
than the national ot their state
average—were inherited by their
current administrators in dilepi-
dated, underfunded condition,
with outdated instructional sys-
tems, inefMicient operating sys-
tems, and no systems of account-
ability of any kind. [ mention thia
to acknowledge that such condi-
tions exist, and to assert nonethe-
tesa that while they are intolera-
ble and must be addressed, they
do not constitute an excuse for
failing to equalize school finance.
Our country {a in desperate need
of comprehensive school reform
that addresses inatructional for-
mst, governance, accnuntability,
and finance.

The legal battle for school fi-
nance equity is being waged at
the state level at the moment. Of
the 46 puits that have been filed
in state courta, 18 have been de-
cided in lavor of equity, 18 have
been decided against, and 10 are
pending. These cases typically
Lake as long ans 10 years to be re-
solved, and the primary road-
block to resolving them more
quickly is the debate over
whether or not the right to equal
educational opportunity ia s fun-
dsmental right protected under
the equal-protection clause of the
US. Constitution.

The principle that equal educa-
tional opportunity is a fundamen-
tal right was firmly established
in 1954 by the 1andmark Brown
v. Board of Education decision of
the US. Supreme Court:

“Today, education is perhapa
the mnat important function of
state snd local government. Com-
pulsory school attendance Inws
and the great expenditurea for

ducation both d rate our
recognition of the importance of

education to our democratic soci-
ety. It is required in the perfor.
mance of our most basic public
reaponsibilities, even service in
the armed forces. It is the very
foundation of good eiti

Today it is a principal instrument
in awakening the child to cul-

tural values, in preparing him for
later professional training, and in
helping him adjust normally to
hia environment.1n these days, it
i doubtful that any child may
reasonably be expected to sue-
ceed in life if he is denied the op-
portunity to acquire an educa-
tion. Such an opportunity, where
the state Aas undertaken to pro.
vide it, is a right which must be
made available fo oll on equal

’Through our

current system of
school Minance, we
are perpetuating a
self-reinforcing
distribution of
opportunity in this
country that is
fundamentally

unequal.

Equel sccess to wideapread sys-
tems of public education are the
very cornerstone of our democ-
tacy. In the early days of our
country, Congress made the set-
aside of landa for public schnols a
condition of admission of esch
state into the union. In the
Northwest Ordinance, Congress
found and unanimously directed
that “knowledge being neceasary
to good government and the hap-
pineas of mankind, schools snd
the means of education shall be
forever encouraged.” The focus on
education in those early days was
as a right of the poor, and on the
necessity of providing education

terms® (emphasis added). to the poor on an equal basis so
Many state court decisions have that, as Thaddeus Stevens wrote,
followed the prineipl blished “he may be prepared to act well
in the Bruum deddon. However,s his part in this land of free men.”
more recent decision, San A i Continuing to permit wide-
Independent School District v. spread deterioration of our public
Rodriguez, introduced ambigui ls thr our d

intohowl.hhwhdphhhbelp
plied. Under the particular cir-
cumstances of the Rodriguer case,
the US. Supreme Court found
that the equal-protaction clause of
the Constitution did not spply,
and that ruling has provided eom-

fort and cover for findingn in some
states that the equel-protection
clauses of their state constitutions
do not apply either.

racy’s very survival. States that
are supporting schoel finance
equalization are finding that cur-
rent outdated systemn are inade-
quate to ensure that students
have sufficient skills to live in a
complex and rapidly changing so-
ciety, to make informed choicen, Lo
understand current insues, to nap-
preciate their culturnl heritages,
to function intelligently, and ta

U/S Rep. Chakn Fnttah, a Democrat representing the
2nel District of Pennsylvania, serves on the House Ed.
weation and the Won kforce Committee. He i« the prime
spansor of the proposed Equal I'rotection Schid Fi
nance Act and the High Hopes 2 1st Contury Scholar.
ship Inthertive.

compete favorably in the job mar-
ket. How can we function as & na-
tion when incressing percentages
of our population can be de-
ncribed in these terma?

The angwer i, we cannot. Mar-
tin Luther King Jr. seid that we
are all woven together into a sin-
gle garment of destiny. What af-
fects one of us directly affects us
all indirectly. The Supreme Court
found in Watson v. City of Mem-
phis that constitutional rights
“are not merely hopes Lo some fo-
ture enjoyment of some formalis-
tic conatitutional promise. The
basic guarantees of our Constitu-
tion are warrants for the here
and noew and, unless there is an
overwhelmingly compelling rea-
son, they are to be promptly ful-
filled.” Pagsage of HR 1234 would
provide a foundation for the
prompt fulfillment of every Amer-
ican child’s basic right to equal
education opportunity.

Recognizing that the timeliness
and vision with which we re-
spmd Lo this issue will shape the
quality of life for all of us in
America for yeara to come, | en-
courage everyone to become in-
wolved. Follow the progress of re-
Inted cases in your state courts.
Contact ynut representatives and
ask them o co-aponent the Equal
Protection Schoo) Finance Act.
Let's fix this. IU's time [ ]
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Money Still Matters

Unequal spending on school systems may constitute a civil rights violation.

PHILADELPHIA—*Put your
noney where your mouth is” and
“talk is cheap™ are cliches for good
reason. Take education: You could
fill whole libraries with speeches on
how important education is to the
new economy. But rarely does the
speechmaker show you the money.

For decades now, states have
struggled with an uncomfortable
fact: Wealthy school districts spend
a lot more money educating their

children than poor districts do. The

disparity calls into question wheth-
er we're as committed as we claim
to equal opportunity.

In most states education is fi-
nanced at least in part through
property taxes. That means wealthy
school districts can spend more and
still tax at lower rates than their
poorer neighbors. They have more
property, and more expensive prop-
erty, to tax.

So even when parents in the poor
districts want to pour more money
into their children’s schools, they
face a bad choice: If they raise their
property taxes too much, they drive
out industry and other homeown-
ars. leaving themselves worse off
than hefore. The children are stuck.

But a newly fashionable argu-
ment would take the money issue off

the table. It asserts that some school
systems are so broken that any new
money spent on kids wouldn't mat-
ter. What matters is not money but
“reform.”

There’s something to be said for
this view, but not if it becomes a
dodge. This city—along with one of
its younger members of Congress—
has decided to put the money issue
back on the table. On Monday
Philadelphia Mayor Ed Rendell and
a group of city officials went to
court lo sue the state government.
They charged that state education
aid formulas discriminate against
minority students. As Dale Mezza-
cappa reported in the Philadelphia
Inquirer, the suit is apparently the
first in the nation to assert that state
education formulas violate federal
civil rights laws.

Rendell and his allies make a
good case that something s
amiss—and that the funding prob-
lem is getting worse. As it is,
Philadelphia spends $1,600 less per
pupil each year than the average of
61 school districts in the four coun-
ties surrounding the city, according
to the suit. And Rendell, who has
been a fiscally prudent mayor, is not
about to raise taxes when he is

trying to attract new business to his
city. “We have no more local reve-
nue to give,” he says,

The issue of race is what gives the
city a legal hook to try to make this a
federal case. But the funding gap
would be important no matter what
color the students were. And that's
why Rep. Chaka Fattah, a second-
term Philadelphia congressman, is
pushing a bill to make it easier for
other school districts around the
country to sue in federal court to
equalize school funding within their
states. He would also create new
federal incentives—and tougher
rules on federal aid—to encourage
states to end large spending dispari-
ties among school districts.

Fattah is a realist and does not
expect his bill to pass Congress any
time soon. But he wants to put the
money issue front-and-center, argu-
ing that it is simply unfair to poor
children not only in inner cities but
also in rural areas that wealthy
suburban districts can spend three
or four times more per child. In
some parts of the country, the gap
between poor rural districts and
suburban areas is even greater.

Fattah acknowledges that money
alone won't solve the problems of

broken schools. He favors reforms
to push responsibility down to the
local school, to make teachers more
accountable and to end the use of
school systems as dumping grounds
for patronage and nepotism.

He also agrees that many poor
children suffer not simply from
what happens in the schools but also
from family breakup, neighborhood
violence and other forms of social
breakdown. All the more reason, he
says, to try to give poor children at
least as much support as better-off
children already get. “You have a
child starting from a deficit posi-
tion, and then we are compounding
that in the schools.”

Our country’s education debate is
too often a shell game. Defenders of
failed schools try to change the
subject to unequal spending. Oppo-
nents of equalizing spending point
to educational hotror stories and
say reform, not money, is what
matters.

The truth is that money and
reform hoth matter. That's not news
to parents. Perhaps Rendell and
Fattah will spread this inconvenient
view to quarters that would prefer
to keep refighting the old hattles.
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Making Money Matter

By ROCHELLE L. STANFIELD I

n 1989, 15 elementary schools in Austin, Texas,
each received an educational windfall as part of
a desegregation case settlement: $300,000 a year

for five years to beef up their programs, which

WHEN SCHOOLS
RECEIVE AN INFUSION
OF.CASH, THEY DON'T
NECESSARILY GET
BETTER.BUT USING
MONEY TO IMPROVE
TEACHING IS OFTEN A
ROUTE TO STUDENT
SUCCESS.

largely served poor black and Hispanic children.

All of the schools used the money to reduce class size. But

only two of them took advantage of the smaller classes to

change their teaching styles and curriculum.

Kan Havcock:

“You've got to replace
the old low-level cur-
riculum with much-
higher-tevel stuff.”

The other 13 schools kept to their old wavs. “They'd
have 10 students in a class, but guess what they'd be doing*
You'd have two rows of five students, and the teacher would
still be sitting up there in the front of the room, and still
using [duplicated work] sheets, like they were before,”
according to Austin schools superintendent Terry Bishop.
“You can do that with 30 students as easv as vou can with
10,” Bishop told Frank Levv and Richard J. Murnane, who
described this case in their chapter of the 1996 Brookings
Institution book. Does Money Matter? The Effect of School
Resources on Student Achievement and Adult Success, edited by
Gary Burtless.

After four vears, attendance rates and test scores had skyv-
rocketed at the two schools that overhauled their curricu-

lum and teaching stvle to stress high expectations for the
students and techniques such as small-group learning to
encourage greater classroom participation. At the other 13
schools, absenteeism remained high and achievement low.
despite the smaller class sizes.

Lewv and Murnane recounted the Austin storv because it
helps to clarify one of the great unresolved battles of school
reform: whether the amount of money that a school spends
on each student influences how much the student learns.
Over the vears, many conservatives have insisted that money
doesn’t matter at all. Meanwhile, the education establish-
ment, the civil rights community and some federal and state
courts have contended that the amount of money spent is
crucial. .

Money can matter, summed up Levy, an economics pro-
fessor at the Massachuseus Institute of Technology, in a
recent interview. “But money just put into a system, as it
now exists, doesn 't matter.”

The debate is at the heart of two long-running education
battles—school desegregation and financial equality—that
have been fought in the courts and state legislatures for
decades, but still remain largely unsettied. The highly
charged school desegregation lawsuits over the past 44 years
have involved many racial and philosophical issues, but ulti-
mately have come down to money: whether minority chil-
dren in low-income ncighborhoods would have access to
the same educational opportunities as white youngsters in
middle<class communities. “The key to the segregation issue
is: Segregated black and Latino schools are 16 times as likely
to have concentrated poverty as segregated white schoois,”
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said Gary Orfield, a Harvard University education professor
who tracks school desegregation, “and that's the key fact
that triggers all the other inequalities.”

The school finance dispute represents another facet of
the same fiscal conundrum. In most states, public schools
get a mere 7 or 8 per cent
of their money from the
federal government,
and the lion’s share,

92 or 93 per cent,
from the local school
district and the state.
Historically. the
wealth of the local
district has deter-
mined how much money
the schools could spend
on each student.

Since 1971, in poor,
often minority, school dis-
tricts in mote than 30
states. students or their
parents have sued to
obuain at least equal finan-
cial support. (They've also
made the case that disad-
vantaged children require
added services to bring
them up to speed. and
that, as a consequence.
low-income districts need
additonal money.) In about half the cases. the plaintiffs in
the poor districts won. The courts then ordered the state
governments to come up with svstems to equalize financing
between rich and poor districts. State legislatures responded
with plans that often failed to meet the court standards. but
still managed to unleash bitter disagreement.

This issue has not been fought in federal court since 1973,
when the U.S. Supreme Court ruled it wasn’t a federal issue.
Bills in Congress to encourage or require equal financing
have never gone anvwhere. The latest attempt, introduced by
Rep. Chaka Fattah, D-Pa., is no exception.

Recent trends in school reform add a new wwist to both of
these old fights.

The Clinton Administration. congressional Republicans
and many reform advocates are demanding that elementary
and secondary schools boost achievement rates by setting
high standards for their students. Rather than simply pre-
scribing equal spending across school district borders, state
courts from Wyoming to New Jerseyv are insisting that each
district be given resources that are adequate to enable its stu-
dents to meet high standards.

“You can equalize till you're blue, but that doesn't mean
vou're improving schools,” said Mary Fulton, a policy ana-
lvst who follows school finance at the Denver-based Educa-
tion Commission of the States. “Nor does it mean vou have
enough resources to do the job.”

And. instead of maintaining old desegregation plans—
which usually mean that minority youngsters attend school
out of their neighborhoods. traveling to white schools
through a mandatory busing svstem or to so-alled magnet
schools that have special programs to auract white and

Austin, TExas:

Test scores sky-
rocketed in local
schools that raised
expectations.

minority students—federal courts in Florida, Maryland. Mis-
souri, North Carolina and eisewhere are allowing school dis-
tricts to return to their previous patterns of neighborhood
schools, but with the admonition that these schools must
receive the proper resources to implement high standards.

iy

“Since most of the busing that's occurred [in large cities
and counties] reallv hasn’t had much impact on racial bal-
ance in the last few vears. I don’t know that the end of bus-
ing will do much to change the racial composition of the
schools,” said Christopher T. Cross. president of the Wash-
ington-based Council for Basic Education and former presi-
dent of the Marvland State Board of Education. But in the
return to neighborhood schools. he said. “one of the things
vou've got to do is pay more attention to the educational
program quality.” )

THROWING MONEY AT THE PROBLEM

The public schools in Prince George's County. Md.. are
returning to a neighborhood system after 25 vears under a
court-ordered desegregation plan. This transition requires
the state to ante up $35 million over four vears to build new
schools and renovate outmoded facilities, and another $30
million to augment county education programs.

The cost of the construction has been controversial.
Skeptics question whether this is another case of simply
throwing money at a problem. Thev point to the case of
Kansas City, Mo., which, under a super-expensive desegre-
gation plan, spent S2 billion between 1985-97, primarily on
glistening facilities, but largelv failed to accomplish desegre-
gation or 1o improve test scores. )

“What's the message of Kansas City? Here we are in
Prince George's County, and all anybody is talking about is
school construction,” said William L. Tavior, a Washington-
based civil rights attorney who has litigated many school
desegregation cases. “If people are concerned that all that
investment in capital construction and infrastructure didn’t

z
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produce real gains in Kansas City, what makes anybody
think that abandoning desegregation and putting money
into capital construction is going to improve ecducation in
Prince George’s—or any place clse, for that matter:”

When federal district court Judge Russell Clark ordered
Kansas City to carry out his desegregation plan in 1985, the
school system was already 73 per cent nonwhite. So, instead
of auempting to achieve racial balance through busing, he
mandated a state-financed magnet program. To draw white
students, the new magnet schools included such attractions
as an Olympic-sized swimming pool with underwater-view-
ing room, a robotics
lab and a wildlife sanc-
tuary and zoo.

In retrospect. those
involved conceded
that too much money
flowed too quicklv to
be spent wisely,
according to a recent
analvsis published by
the Washington-based
Cato Institute, which
staunchly supports the
money-doesn ‘t-matter
theory. Perhaps more
important, too little .
attention was paid to : X y
improving the quality . “
and skills of the teach-
ers and principals.

Prince George’s Countv—one of the
nation’s few majoritv-black middle-ciass
suburban jurisdictions—will be different.
school district and state officials insist. The
new schools will not be gold-plated, county school officials
maintain. “"We're building basic schools to accommodate
the population.” said Susan D. Hubbard, spokeswoman for
the Prince George's County Public Schools. “We have a lot
of schools that are just plain old. and it’s cheaper to build a
new school than to renovate the existing school. In some
areas. there are no neighborhood schools for the students
to return to.” :

Meanwhile. state officials say thev're going to make sure
the county concentrates on upgrading teaching quality and
improving the curriculum. In a recent assessment of stu-
dent performance across the state, Prince George's County
students ranked 23rd of the 24 districts. This deficiency
enables the county to tap into a special pot of state improve-
ment money. Further, the state legislature adopted a school
improvement program earlier this vear. School Accountabil-
inv Funding for Excellence (SAFE), that will pour additional
enhancement dollars into the councy.

"SAFE requires local school svstems to develop a compre-
hensive plan where thev include their strategies and specific
initatves,” explained Thomas Lee. assistant state superin-
tendent of schools. “It also establishes some significant
accountability. as well as expectations that local schools
must abide by.”

None of this mollifies civil rights advocates such as Tay-
lor, who sees the abandonment of desegregation plans in a
growing number of cities around the country as a step back-
ward. *I find the return to neighborhood schools—which
means a return to segregation—a very troubling phenome-

spend

ODDEN AND GUTHRIE:

“The ‘adequacy’ line is to try
to figure out how much...to
in each schoot

district,” says Odden (left).

non,” he said. “In many of these cases, there is some evi-
dence that educational results improved under desegrega-
tion and, in essence, they're going back to a svstem that did-
n’t work. with very litde discussion of what it is that's going
to make segregated schools work today.”

EauaL or ADEQUATE?

Desegregation was one road taken in an attempt to
achieve educational equity. A more direct path over the past
three decades has been the campaign for equal financial
support. However, even after court fights in 30 states—with

state supreme courts
L& declaring the school
¢ funding plan unconsti-
g tutional in 16 of
them—school finance
still remains unequal
across the country.
Now education reform-
ers are taking a new
approach. seeking
“adequate”™  funds
rather than an equal
amount.

"I wouldn't sav for a
moment that equity
has gone awav.” said
James W. Guthrie. a
public policv and edu-
cation professor at
Vanderbilt Universitv who also runs an
education finance consulting firm in
Nashville. “But it is certainly being
replaced by analvses and arguments for
adequacy. But adequacy is a much more
difficult concept to wrestle with.”

The General Accounting Office (GAO) is finishing work
on the third of three comprehensive reports of state school
finance. The first two studies—issued in February 1997 and
January 1998—concluded that in 37 states. school districts
with lots of poor students spend less local monev per pupil
than districts with lots of rich students. However, the combi-
nation of state and federal aid has substantallv reduced the
gap.

GAO also discovered an ironic development. For vears,
the rallving crv of school-equiry activists was that poor dis-
tricts couldn’t raise sufficient revenue to support equal edu-
cation. even after imposing higher property tax rates than
rich districts. In some states, the tax burden in the poor dis-
tricts was twice as high as that in the rich districts. That's
still true in about 35 states. GAO concluded. But in another
14 states, poor districts, which relied heavilv on federal and
state aid intended 1o equalize education spending, did not
take the extra step of raising their own property taxes.
Indeed. thev kept their own rates low or even adopted tax
relief programs.

“That's exactlv the kind of situation that Marvland is in,”
explained Jerrv Fastrup, assistant director of GAO's Health,
Educadon and Human Services Division, which did the
study. “The state is making a comparatively high level of
effort 10 equalize the funding gaps. but they're not getting
the results. And the reason is that the poor districts in the
state make a low effort.”

That contributed to hard feelings toward Prince George's

1178

NATIONAL JOURNAL 3/23/98



Count’s proposal to end its desegregation plan. Since the
cariv 1980s, a county ax relief plan has capped property tax
revenues and thus limited local contributions to the school
budget. Some members of the state legislature were reluc-
tant to vote a large increase in state construction spending
for a countv that didn’t increase its own taxes.

“l think there is some real reason to sayv: ‘Let’s be fair,
here. lf vou're going to be seeking additional state aid. then
vou need to be making a greater effort vourself.” ™ said
Cross. the former state school board president.

Faced with such problems. some reformers are embrac-
ing the “adequacv™ approach.

“In the old davs, the . . . definition
of "adequacy’ was ‘the least amount
the state could get awav with spend-
ing.” " said Allen R. Odden. an educa-
tional administraton professor at the
University of Wisconsin (Madison)
and co-director of the Consortium for
Policv Research in Education there.
“The "adequacy’ line todav is to uv to
figure out. how much monev do vou
need 1o spend in each school district
so [it] could teach the average kids
[to reach] the state or local stan-
dards.” And then that average must
be adjusted for special factors.

Various colleagues of Odden’s—at
the Universitv of Wisconsin, at
Guthrie’s firm in Tennessee and at
the Denver-based consulting firm of
Augenblick and Mvers—have constructed
different mathematical and economic
models to come up with formulas for “ade-
quate” school financing. The Wvoming
Supreme Court has adopted Guthrie’s approach. while the
Ohio state government has given the nod to the Augen-
blick and Mvers method. John L. Mvers. a partner in that
firm. acknowiedged that adequacy mav not be the ultimate
answer. “but some of us believe it's the next good step.”
But it mav be just as fraught with legal and political difficul-
ties as the equiny goal.

The New Jersev Supreme Court. for instance. has thrown
out school finance plans four times since 1973 because thev
did not provide equal financing for all school districts. In its
latest decision. last vear, the court again invalidated a plan
that enabled the 120 richest districts to spend substantiallv
more than the 28 poorest districts. However, for the first
time, the court allowed for adequacy. holding that basing
“funding determinations on achievement standards™ mav be
the best wav to go in the long run. In the court’s view, the
latest state plan doesn 't reach that goal.

In declaring that it isn’t so much the amount of monev
vou spend as what vou spend it on, the adequacy move-
ment has given new direction both to the old forces that
fought for equity and to some adherents of the monev-
doesn’t-matter argument. All of this has come together in
Texas.

Under the ternis of a 1984 equity suit decision. the Texas
legislature in 1993 was forced to adopt one of the most
equalized school finance formulas in the country, one that
capped the amount of property tax revenue the richest dis-
tricts could spend on education and raised state aid to the
poorest districts. Poor districts received substantially

that ...

Witiam TAYLOR:

“What makes anybody think
putting money into
capital construction is going

to improve education?”

increased funds. but no one in Texas got a lot of monev for
education. especiallv compared with states such as New Jer-
sev and Connecticut.

Texas remains 34th or 35th on the list of per-pupil expen-
ditures. but many districts in Texas have dramaticallv
improved their students’ test scores over the past several vears
as the result of a rigorous education-accountabilin: program
instituted in 1991. Exery vear. each school disuict has to show
that all of its students are improving their atendance rates
and test scores. The districts have to docunment this improve
ment, not only for their student bodies as a whole. but for
black. Hispanic and low-income stu-
g dem populations as well.
~ £ “This is the most iteresting feature

> of the Texas approach to accountbili-

£ o said Kati Havcock. director of the

g Education Trust. a Washington-based
nonprofit aimed at raising standards
for low-income students. ~It sends a
whole new message. and it’s really
interesting to see how much action has
come aboul as a result.”

Texas officials sav the additional
funds were crucial for low-income
schools. “If vou went 1o poor commu-
nities that are doing well. thev will
point to programs thev've implement-
ed. issues thev've addressed. that thev
would not have been able to address
without the funding that’s become
available 1o them in recent vears.” said
Joseph Johnson. director of the Collabor-
tive for School Improvement at the Charles
A. Dana Center at the Universinv of Texas
(Austin). “But it’s not simplv access to
funds. it's a matter of how the funds have been used to focus
on improving academic instruction.”

Many such improvements are financed not by state or
local dollars. but from federal or foundauon grants. “You
see schools going out. making Herculean efforts to garner
additional resources through foundations. businesses.”
Johnson said. “So even though there is greater equalization.
there could certainly be a strong case made for the need for
additional resources.” Havcock described a project in poor.
minoritv schools in El Paso that began with a multimillion-
dollar National Science Foundation grant for improving
math and science instruction: it continued with federal edu-
cation aid for poor voungsters.

“You've got to have standards 1o make anv of this work.”
Havcock said. “But vou've got to develop teacher expertise
and replace the old low-level curriculum with new, much-
higher-level stuff. and that’s expensive.”

Which brings the story full circle. back 10 the 13 schools
in Austin that didn't use their extra monev to full effect,
and the two schools that did.

“There are some high-poverty comnmunities where the
schuols are doing exceptionallv well, and there are some
where the schools mav be marginally better than they were
before,” Johnson said. The crucial difference. he maintains.
is focus. especiallv on the “academic success of every stu-
dent and making sure resources in those schools are very

clearly, deliberately focused on instruction.” The moral of

this storv: Money matters—but only if schools make it work
for them. (]
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Draft Executive Order
To Create a Presidential Commission
on Educational Equity in America

Whereas it is a violation of the basic principle of faimess to subject America’s children to grossly
unequal education opportunities;

Whereas it is wrong to permit in excess of double and triple per pupil expenditure differentials
between one school and another within the same state;

Whereas educational inequity has been allowed to continue for too long in America and is in large
part responsible for many of the social and economic disparities which plague our society;

Whereas it is unacceptable that as the richest nation on earth, a third of our population is
condemned to economic marginality by an inadequate education;

Whereas the gap in educational performance between the social and economic haves and have
nots in our society is increasing;

Whereas educational inequity creates baseline inequality of opportunity in all aspects of life;
Whereas continuing disparities in opportunity create destabilizing forces in our society;

Whereas citizens have no possibility to function independently or participate fully in the economy
without access to quality education;

Whereas America ranks second to last among its international competitors on school
performance;

Whereas the greatest contribution to our productivity as well as to our educational performance
will come from improving the performance of our lowest performing schools;

Whereas public education is the cornerstone of our democracy;

Whereas continued deterioration of public schools threatens the survival of public education in
America;

Whereas the greatest long term benefit to realizing the promise of American Democracy will come
from creating equal access to a quality education;



Whereas America needs to increase its investment in human capital to remain a leader in the
global information economy;

Whereas the national investment in education will increase significantly during the next decade;

Whereas access to resources affects the quality of the educational experience especially as it
relates to instructional systems and quality teachers;

Whereas continuing inequality of investment will exacerbate the problem;
Whereas we have the opportunity during these times of unprecedented economic expansion to

correct this problem;

be it hereby resolved

Commission Formation

That the Presidential Commission on Educational Equity in America in hereby established
effective October 1, 2000. This Commission shall prepare a report on how to achieve educational
equity in America, including recommendations regarding school finance equity, for submission to
the President and the Congress by February 28, 2001. The President shall appoint not more than
30 individuals to serve on this Commission with broad representation of the most prominent
leaders from every segment of our society.

Commission Operations

The Commission shall be managed by an Executive Director (and other language about staff). . .
And shall be compensated at the rate of (and other language about funding) . . .



