appointed at that time by the court) who has consented to the
communication.

This paragraph does not require, however, that the waiver
must always take place before the judge or magistrate judge. 1In
exceptional circumstances, it may be impractical or unsafe to
bring the defendant before a judge or magistrate judge to secure
the waiver. 1In such circumstances, the government attorney may
secure a waiver from the defendant outside the court, and, before
any substantive discussion between the defendant and the
government takes place, bring evidence of the waiver to the court
so that the court can determine whether the waiver was made
knowingly, intelligently, and voluntarily.

One United States Attorney’s Office commented that paragraph
(c), as proposed, appeared to require an attorney first to obtain
an informed waiver and only after receiving such a waiver to
bring the matter before the appropriate tribunal. The Department
does not intend to requiré (and does not understand the text of
paragraph (c) to requiref an attorney for the government, when
contacted by a represented party,.necessarily to attempt to
secure a waiver himself or herself before bringing the matter to
the attention of the court. A government attorney who is
contacted by a represented party may, consistent with this
paragraph, choose to bring the matter directly to the attention
of the court, assuming the represented party has manifested his
or her desire to waive the right to counsel. The court then

would determine whether the party wishes to waive the presence of
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counsel for the communication. 1In general, however, the usual
practice is for the government attorney to obtain from the
represented party a waiver before bringing the matter before the
court.

As noted above, the initiation of ex parte contacts by
represented parties frequently occurs in the context of the
“fearful defendant” whose attorney has been chosen by a third
party, often an individual above the defendant in the criminal
hierarchy. Such a defendant may wish to cooperate with the
government but may fear that his life or safety will be
endangered if his attorney learns of the cooperation. Although
the need for a mechanism by which a represented party can
initiate contacts with the government is particularly acute in
this context, paragraph (c) is not limited to this setting.
Rather, the proper inquiry is whether the represented party’'s
waiver of the right to counsel is voluntary, knowing, and
informed, not whether the:represented party has established some
overriding justification'for his or her decision.

One organization objected-to'the extension of this exception
to anyone other than a “fearful defendant,” suggesting that any
other client will have no better reason to initiate communication
than “a misguided belief that he can help himself by talking to
the prosecutor.” The Department believes that it would be overly
paternalistic to refuse to permit any but fearful represented
parties to initiate direct contact with the government. Given

that a criminal defendant has a constitutional right to decline
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legal representation entirely, see Faretta v. California, 422

U.S. 806 (1975), government attorneys should not be ethically
bound to refuse to listen to a criminal defendant who chooses to
decline the presence of counsel for purposes of a particular
communication with appropriate court approval.

Additionally, it would be neither workable nor proper to
require a Department attorney or judicial officer to probe the
client about his or her relationship with counsel in order to
ascertain whether the client is genuinely fearful, or fearful
enough, of his or her attorney’'s involvement to justify a
conversation outside the presence of counsel. Such an inquiry
would tend to enhance, not minimize, intrusion into the attorney-
client relationship. A more reliable protection of the client’s
interest and of the attorney-client relationship is this
paragraph’s careful process of testing the client’s desire (as
opposed to the client’s reasons) for waiving the presence of
counsel. This is the same_analysis the courts undertake in
assessing waivers of the-constitutional rights to counsel or
against self-incrimination. The broper issue in such a setting,
as here, is whether the waiver is knowing, intelligent, and
voluntary.

Another commenter opined that paragraph (c), by allowing
represented parties to waive the presence of counsel and speak
directly to a government attorney, would authorize a violation of
the represented party’s constitutional rights under Miranda v.

Arizona, 384 U.S. 436 (1966), and its progeny. Cases following
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Miranda provide that custodial interrogation must cease whenever
the person in custody invokes his or her right to have counsel

present. See, e.d., Edwards v. Arizona, 451 U.S. 477 (1981).

However, the prohibition against further interrogation does not
apply when the accused himself or herself initiates further
communication, see id. at 484-86, which would need to be the case
for this paragraph to apply.

Paragraph (d): Waivers at the time of arrest.

The previous paragraph (paragraph (c)) provides the general
guidelines regarding how a represented party may waive
protections otherwise proyided under this regulation. This
paragraph provides for a different rule dealing specifically with
a waiver at the time of arrest.

This paragraph provides that a government attorney may
communicate directly with a represented party “at the time of
arrest of the represented party” without the consent of that
party’s counsel, provided‘that the represented party has been
fully informed of his or her constitutional rights at that time
and has waived them. The governmént attorney need not comply
with any of the additional requirements of paragraph (c¢) in such
a situation.

A substantial body of law has developed regarding waiver of
constitutional rights in the immediate post-arrest setting. The
Department believes that the constitutional protections
established in that decisional law adequately protect represented

individuals following arrest. Furthermore, the effectiveness of
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| post-arrest interviews would be significantly curtailed if the
procedural requirements of paragraph (c) appiied. Accordingly,
this paragraph is intended to preserve this investigative tool
without adding any additional procedural requirements.

The Department received two comments regarding this
paragraph: one relating to the timing of the waiver, and the
other relating to the terms of the waiver.

A Department component commented that it would clarify the
meaning of a communication “at the time of the arrest of the
represented person” to add to the text that such communication
must be made “at the time of the arrest of the represented party
before he or she is presented to a judicial officer with respect
to that arrest . . . .” The Department has decided against
adopting the proposed additional language, because it would
unadvisedly extend this exception beyond its proper and intended
narrow limits. This exception to the general rule against post-
arrest communications is'aesigned to preserve the ability of
government attorneys to interview individuals immediately (i.e.,
within hours) following arrest-as an effective and important law
enforcement tool. See, e.g., 18 U.S.C. 3501(c). It is not
intended to allow government attorneys to attempt to initiate
communications with an arrested person any time before the person
is presented to a judicial officer, which can extend days beyond
the “time of arrest.” The Department believes that such an

extension of this limited exception could put excessive pressure
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on clients and unduly intrude upon the attorney-client
relationship.

A United States Attorney’s Office commented that proposed
paragraph (d), under which the represented party must be advised
of and waive "his or her constitutional rights,” could be

construed to require the represented party to be explicitly told

that he or she has a right to his or her attorney, and not just
that he or she has a right to an attorney (as required by Miranda
v. Arizona, 384 U.S. 436 (1966)). This paragraph is intended to
apply whenever an arrested person is read his or her Miranda
rights and waives those rights; it is not intended to require the
represented party to be apprised of his right to counsel in any
different or more specific terms than Miranda and its progeny
require. To make clear that the usual Miranda warnings and
waiver suffice for purposes of this section, paragraph 77.6(d)
has been amended in the final rule to read as follows: “The
communication is made atlﬁhe time of the arrest of the
represented party and he br she is advised of his or her rights

under Miranda v. Arizona, 384 U.S; 436 (1966), and voluntarily

and knowingly waives them.”

Paragraph (e): Investigation of additional, different, or
ongoing crimes or civil violations.

The Sixth Amendment right to counsel is "offense-specific.”
McNeil v. Wisconsin, 111 S. Ct. 2204, 2207 (1991). Thus, a
defendant whose Sixth Amendment rights have attached as to one

offense remains subject to questioning, whether direct or covert,
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regarding uncharged crimes. Id.; Maine v. Moulton, 474 U.S. 159,
180 n.16 (1985); United States v. Mitcheltree, 940 F.2d 1329,
1342 (10th Cir. 1991); United States v. Terzado-Madruga, 897 F.2d
1099, 1111-12 (1l1lth Cir. 1990); United States v. Chu, 779 F.2d
356, 368 (7th Cir. 1985); United States v. Grego, 724 F.2d4 701,
703 (8th Cir. 1984). The proposed rule employs an analogous
approach, permitting ex parte contacts with a represented party
if the contacts involve the investigation of offenses as to which
the represented party has been neither arrested nor charged in a
cfiminal or civil law enforcement proceeding. The Department
believes this approach is wholly consistent with DR 7-104 and
Model Rule 4.2 and the cases interpreting those rules.
Accordingly, this section provides that communications may
be made in the course of investigations of additional, different
or ongoing criminal or unlawful activity, even though the
individual is represented by counsel with respect to conduct for
which he or she has already been arrested or charged. Such
additional criminal or unlawful conduct is typically one of three
varieties: (1) conduct that is separate from the original
wrongful conduct; (2) crimes or unlawful conduct that are
intended to impede the administration of justice or the trial of
the charged crime, such as subornation of perjury, obstruction of
justice, jury tampering, or murder, assault, or intimidation of
witnesses; and (3) conduct that is a continuation of the charged
crime, such as a conspiracy or a scheme to defraud that continues

past the time of indictment. The new or additional criminal or
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wrongful activity may have occurred in the past or may be ongoing
at the time of the investigation.

One organization objected to this section’s coverage of
criminal or wrongful activity that has already been completed at
the time of the communication, as distinct from activity that is
ongoing. However, the Department sees no basis in the policies
underlying the Sixth Amendment and the Model Rules for basing the
propriety of investigation into additional or different uncharged
crimes on whether such activity is complete or ongoing.

One individual expressed concern that Department attorneys
would exploit this exception by making gratuitous allusions to
"other offenses in the course of an otherwise illicit contact with
a represented party. As noted above, prevailing case law
interpreting the Sixth Amendment and the Model Rules permit an
attorney to question a defendant as to uncharged offenses, and
there is no evidence of systemic prosecutorial abuse of this type
of interrogation. Accordingly, there is no reason to suspect
that prosecutorial practice under these rules will be different.

Paragraph (f): Threat to safety or life.

The Supreme Court has recognized that, in certain limited
situations, the need to guard against threats to public safety
can justify noncompliance with otherwise applicable
constitutional safeguards. See Warden v. Hayden, 387 U.S. 294,
298-99 (1967) (warrantless search permissible when delay would
endanger lives of officers and citizens); New York v. Quarles,

467 U.S. 649, 657 (1984) (“the need for answers to questions in a
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situation posing a threat to the public safety outweighs the need
for the [Miranda] prophylactic rule protecting the Fifth
Amendment’s privilege against self-incrimination”). This
paragraph recognizes an analogous éxception to the general
prohibition against communications with represented parties in
the absence of their counsel. It is the Department’s intention
that this exception be invoked only in rare circumstances and
only for the purpose of protecting human life or safety.

The exception has three requirements: (1) the attorhey for
the government must have a good faith belief that the safety or
life of any person is threatened; (2) the purpose of the
communication must be to obtain information to protect against
the risk of injury or death; and (3) the attorney for the
government must, in good faith, believe that the communication is
reasonably necessary to protect against such risk. These
requirements are imposed ;o ensure that the exception is invoked
only to protect human life or safety, and not as a routine matter
in violent crime prosecutions. For example, the fact that
potentially dangerous firearms'ha&e not been recovered would not
in and of itself be sufficient under ordinary circumstances to
constitute a threat to safety under this exception. Furthermore,
the communication must be for the purpose of protecting human
life or safety, and may not be designed to elicit testimonial
evidence. However, information thus obtained may be used for any

purpose consistent with constitutional limitations.
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No specific comments were received regarding this paragraph,
and it has not been changed.

Section 77.7: Represented Persons; investigations.

As noted in the discussion of section 77.3, individuals and
organizations who are neither defendants nor arrestees are not
"parties” within the meaning of this rule, and the general
prohibition on ex parte contacts therefore does not apply. This
section makes clear that attorneys for the government are
authorized to communicate, directly or indirectly, with a
represented person unless the contact is prohibited by some other
provision of federal law. These communications are subject,
however, to the restrictions set forth in sections 77.8 and 77.9
regarding certain categories of negotiations and respect for
attorney-client relationships.

Two individuals commented that this section, even as limited
by sections 77.8 and 77.9, allows a broader range of contact with
persons under investigatién than is necessary to meet the
Department‘’s legitimate investigative needs. These individuals
agreed that the government must be free to conduct undercover
operations and investigations, even when field investigators
coming into contact with potential criminal or civil respondents
are directed by government attorneys. They argued, however, that
overt communications with persons during the investigative stage
are not similarly justified.

The Department agrees that overt communications between a

government attorney and a represented person during the
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investigative stage raise different considerations from covert
communications and should be subject to greaﬁer restrictions.
For this reason, the Department plans to make revisions to the
United States Attorneys’ Manual providing that government
attorneys should engage in overt communications only after
carefully considering whether the communication is more
appropriately handled by others, and should generally not
communicate overtly, or cause another to communicate overtly,
with a target of a federal criminal or civil investigation, who
is known by the Department attorney to be represented by counsel,
concerning the subject matter of the representation.
Nevertheless, the Department believes that overt contacts by
federal attorneys and agents with witnesses and subjects of
investigations are necessary for effective law enforcement and

hence should be permitted.

Section 77.8: Represented persons and represented parties; plea

negotiations and other leéal agreements.

This section prohibits government attorneys from initiating
or engaging in negotiations of .certain specified legal agreements
with any individual whom the government attorney knows is
represented by counsel, without the counsel’s consent. Even when
the regulation otherwise permits substantive discussions with a
represented party or represented person, it ordinarily would be
improper for a government attorney to initiate or negotiate a
plea agreement, settlement, immunity agreement or any other

disposition of a claim or charge without the consent of the
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individual’s counsel. The one exception to this prohibition
occurs when the communication is initiated by the represented
person or represented party and the procedural safeguards
provided for in paragraph 77.6(c) are satisfied.

The Department believes that this section is important for
the preservation of the attorney-client relationship. One of the
primary purposes of DR 7-104 and Model Rule 4.2 is to protect an
individual represented by counsel from overreaching by an
attorney for an adversary. The Department believes the risk and
the consequences of such overreaching are at their greatest
during negotiations over plea agreements, settlements, and other
key legal agreements. The training, experience, and knowledge of
the law possessed by an attorney is particularly valuable in such
situations.

The prohibition contained in this section includes all
negotiations of the terms of a particular plea agreement,
settlement agreement, or'éther agreement covered by the section.
However, this section does not prohibit an attorney for the
government from responding to queétions regarding the nature of
such agreements, potential charges, potential penalties, or other
subjects related to such agreements during an otherwise
permissible discussion. Nevertheless, an attorney for the
government should take care in such situations not to go beyond
providing information on these and similar subjects and should
generally refer the represented person to his or her counsel for

further discussion of these issues. The government attorney

_67_



should also make it clear that he or she will not negotiate any
agreement with respect to the disposition of criminal charges,
civil claims or potential charges, or immunity agreements without
the consent of counsel.

No specific comments were received regarding this section,

and it has not been changed.

Section 77.9: Represented persons and represented parties;
respect for attorney-client relationships.

When an attorney for the government communicates with a
represented party pursuant to one or more of the exceptions
listed in section 77.6, or with a represented person pursuant to
section 77.7, the communication is nevertheless subject to the
restrictions of this section.

Paragraph (a): Deference to attorney-client relationship.

Federal courts have recognized that it is improper for an
attorney for the government to disparage counsel for the
represented party or othefwise to seek to disrupt the
relationship between that party and his attorney. See, e.g.,
United States v. Morrison, 449.U.S. 361, 362, 367 (1981); United

States v. Weiss, 599 F.2d 730, 740 (5th Cir. 1979); id. at 740-41

(Godbold, J., specially concurring). This paragraph codifies
those basic principles by prohibiting communications that: (1)
attempt to elicit information regarding lawful defense
strategies; (2) disparage the represented party’s counsel; or (3)

otherwise improperly seek to disrupt the attorney-client
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relationship.. These prohibitions apply in every phase of
criminal and civil enforcement investigations and proceedings.
However, the paragraph also accommodates an important
exception to this prohibition. Courts have held that a
government attorney may not permit legal proceedings to go
forward if he or she is aware of a conflict of interest between a

represented party and his or her lawyer. See United States v.

Iorizzo, 786 F.2d 52, 59 (2d Cir. 1986). Under this
circumstance, the attorney for the government ofdinarily should
move to disqualify the lawyer involved, if legal proceedings have
already commenced. If it is not feasible to move for
disqualification or otherwise challenge the representation, this
paragraph allows an attorney for the government to communicate
with the represented individual for the limited purpose of
apprising the represented individual of the perceived conflict.
However, any substantive discussion of the subject matter of the
representation is permisSible only insofar as it is authorized by
some other provision of this rule.

In order to ensure that this'provision is used only in rare
circumstances, the rule requires prior authorization for such
communications from the Attorney General, the Deputy Attorney
General, the Associate Attorney General, an Assistant Attorney
General or a United States Attorney. The authorization should be
in writing if at all possible. Furthermore, before providing

approval, the authorizing officer must find: (1) a substantial
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likelihood of a conflict; and (2) that it is not feasible to
obtain a court order on the matter.

One organization commented that judicial approval, or at
least approval by a designated Assistant Attorney General (rather
than by a United States Attorney), should be required before an
attorney for the government may apprise a represented party or
person of any perceived conflict of interest. Another
organization and an individual commented that attorneys for the
government should never be allowed to inform a representéd
individual of a perceived conflict of interest, and, instead,
should be required to move to disqualify counsel and leave it to
the court to adjudicate any conflicts of interest. The
Department believes that there will be circumstances in which it
will not be feasible to obtain a judicial order challenging the
representation (especially prior to the filing of charges), or
when the exigencies of the situation may make it impracticable to
obtain prior authorizatidﬁ of a judicial officer or an Assistant
Attorney General. 1In suéh circumstances, and when a high-level
Department official, such as a United States Attorney, determines
that there is a significant likelihood of a conflict of interest
between a represented individual and his or her attorney, it is
better that the represented person or party be apprised of the
potential conflict of interest than be left uninformed.
Accordingly, the Department has decided to leave this paragraph
unchanged in the final rule.

Paragraph (b): Attorney-client meetings.
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The attendance of an undercover agent or a cooperating
witness at lawful meetings of an individual énd his or her
attorneys is ordinarily an improper intrusion into the attorney-
client relationship. The courts have recognized, however, that
such attendance occasionally will be required when the operative
is invited to pérticipate and his or her refusal to do so would

effectively reveal his or her connection to the government. See,

e.dg., Weatherford v. Bursey, 429 U.S. 545, 557 (1977); United

States v. Ginsberg, 758 F.2d 823, 833 (2d Cir. 1985); United

States v. Mastroianni, 749 F.2d 900, 906 (1lst Cir. 1984). As the
First Circuit has noted, a contrary rule “would provide the
defense with a quick and easy alarm system to detect the presence
of any informants, simply by inviting all known associates of

defendants to a supposed defense strategy meeting.” Mastroianni,

749 F.2d at 906.

Attendance at such meetings, however, intrudes into the
attorney-client relationSﬁip and impairs the right of the
defendant to a fair trial. Accordingly, this section provides
that undercover agents or cooperating witnesses may participate
in such meetings, but only when requested to do so by the defense
and when reasonably necessary to protect their safety or life or

the confidentiality of an undercover operation. See Weatherford,

429 U.S. at 557.
However, even when an undercover operative’s attendance at
such a lawful meeting is authorized to protect his or her cover

and safety, any information acquired regarding lawful defense
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strategy or trial preparation may not be communicated to
government attorneys or otherwise used to the substantial

detriment of the represented party. See Weatherford, 429 U.S. at

558; Ginsberg, 758 F.2d at 833; Mastroianni, 749 F.2d at 906. As
a safequard, this rule provides that such information should not
be communicated to the attorneys for the government or law
enforcement agents who are participating in the trial of the
pending criminal charges.

When there is reasonable cause to believe that the purpose
of the meeting is not the lawful defense of the underlying
charges, but the commission of a new or additional crime (such as
bribery of a witness or subordination of perjury), attendance by
informants or undercover agents at attorney-client meetings is
permissible pursuant to paragraph 77.6(e). The belief, however,
must be based on reasonable cause, not mere suspicion or
conjecture. See Mastroianni, 749 F.2d at 906. Furthermore, the
prohibition against commuﬁication of lawful defense strategy to
the prosecution should bé observed if, in fact, such strategy is
imparted to the informant or agenﬁ.

Government attorneys should give serious consideration to
the extreme sensitivity of permitting agent and informant
attendance at defense meetings. Agents and informants should be
instructed to avoid participating in such meetings, and to
minimize their participation when attendance is required, if it
is possible to do so without arousing suspicion. Agents or

witnesses who attend defense meetings should also be instructed
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M to make every attempt to avoid taking any role in the shaping of
defense strategy or trial preparations. Additionally, agents and
informants should be instructed to avoid imparting defense
strategy or trial preparation information to any other law
enforcement officials if reasonably feasible to do so.

Finally, this restriction applies only to law enforcement
officials and cooperating witnesses who are acting as “agents for
the government” at the time of the communication. If one of
several co-defendants who attended an attorney-client defense
strategy meeting later testifies for the government at trial, no
violation will have occurred as long as the co-defendant was not

a government agent at the time of the meeting. United States v.

Brugman, 655 F.2d 540, 545-46 (4th Cir. 1981).

A Department component commented that an undercover agent’s
attendance at a meeting at which legal strategy is not discussed
does not intrude on the attorney-client relationship; therefore,
the component proposed liﬁiting this paragraph’s prohibition
against government agents participating in an attorney-client
meeting or communication to situations where there is a
“reasonable basis” to believe that the meeting or communication
will concern legal advice or strategy. The Department believes
that it is unwise and unworkable to encourage government
attorneys and undercover agents to guess whether legal issues
will come up in an attorney-client meeting or communication. It
would also be disruptive of the attorney-client relationship for

government attorneys and undercover agents to gather the
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information that might make such a determination even remotely

reliable. Therefore, this paragraph has not been changed.

Section 77.10: Organizations and employees.

This section addresses the difficult issue of when a
communication with an employee or member of a represented
organization should be considered a communication with the
organization itself. Important interests depend on this
determination. On the one hand, organizations should not be
shielded from effective criminal or civil law enforcement
prosecution simply by retaining counsel. It is not uncommon for
federal prosecutors to encounter attorneys who assert that they
represent every individual in a large corporation or
organization. If such attorneys were able to prevent government
investigators from gaining informal access to any employee of the
organization by withholding consent, information relevant to
claims against the organization might never come to light because
such information is often in the exclusive possession of the
organization and its empldyees. See, e.g., Suggs v. Capital
Cities/ABC Inc., 54 Empl. Prac. Déc. (CCH) 9 40,195 at 63,910
(S.D.N.Y. Apr. 24, 1990). On the other hand, organizations are
entitled to the effective assistance of counsel, and the
relationship between an organization and its counsel deserves
respect.

The Department believes that this section, and particularly
the definition of “controlling individual” in paragraph (a) of

this section, strikes an appropriate balance, one that ensures
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government attorneys the ability to enforce federal law, while
preserving the opportunity for corporations and other

organizations to secure effective assistance of counsel.

Paragraph (a): Communications with current employees;
organizational representation.

This paragraph states that a communication with a current
employee of an organizational party or person should be treated
as a communication with the organization for purposes of this
part only if the employee is a “controlling individual.” If a
communication with a current employee is properly characterized
under this reqgulation as a communication with a represented
organization (that is, if the communication is with a controlling
individual), then that communication is subject generally to the
same limitations that would apply if the communication were with
a represented person or represented party.

In accord with the basic structure of this regulation, which
distinguishes between represented parties and represented
persons, this paragraph effectively provides that when an
organization is a represented parﬁy, an attorney for the
government shall not communicate, or cause another to
communicate, with any controlling individual of the organization
without the consent of the organization’s attorney, subject to
the exceptions enumerated in section 77.6. 1In contrast, when an
organization qualifies as a represented person, an attorney for

the government may communicate, or cause another to communicate,
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with any controlling individual, provided the communication does

not violate the provisions of sections 77.8 or 77.9.

The definition of “controlling individual” is intended to
encompass those individuals who typically are part of the
organization’s control group. A controlling individual under
this definition must: (1) be a current employee or member of the
organization; (2) hold a high-level position with the
organization; (3) participate "“as a decision maker in the
determination of the organization’s legal position in the
proceeding or investigation of the subject matter;” and (4) be
known by the governhent to be engaged in such activities. This
definition attempts to identify those limited number of
individuals affiliated with the organization who actually are
involved in determining the organization’s position with regard
to the legal proceeding or investigation.

One individual and one organization questioned limiting the
class of employees who should be considered “controlling
individuals” for purpose§ of this subsection to those who
participate in framing the organization’s legal position in the
matter. They argued that the proposed “controlling individual”
test authorizes contacts with employees who, while not directing
the organization’s counsel, nonetheless have extensive authority
to act on behalf of the organization. The underlying concern of
these comments appears to be that this paragraph, as proposed,
authorizes contacts with many employees who are likely to possess

information relevant to claims asserted against the corporation
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and who have the capacity to make statements that a court will
deem admissible at trial as evidentiary admissions against the
corporation. This is certainly true. However, the Department
believes that its anti-contact rule should not be designed with
the goal of protecting corporations from disclosure of
prejudicial facts. See, e.g., Action Air Freight v. Pilot Air
Freight, 769 F. Supp. 899, 903 (E.D. Pa. 1991) (anti-contact rule
“should not necessarily chill the flow of harmful information”);

Hanntz v. Shiley, Inc., 766 F. Supp. 258, 267 (D.N.J. 1991) (“the

policies of Rule 4.2 do not justify a wholesale restriction on
discovery of factual information, damaging or not”).

Anti-contact rules such as DR 7-104 and Model Rule 4.2 are
intended to protect the attorney-client relationship from
unnecessary interference and to protect represented parties from
overreaching by opposing counsel. Damage to the attorney-client
relationship inheres part;cularly in communications with high-
level corporate employeeé who have contact with the corporation’s
attorneys in the course of making ultimate decisions regarding
choice of counsel, implementing counsel’s advice, and determining
settlement and other litigation strategies. Therefore,
communications with those high-level individuals affiliated with
or employed by an organization who are responsible for employing
and directing the organization’s counsel and for determining
legal positions taken by the organization are the type of

communications prohibited by DR 7-104.
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Accordingly, this paragraph defines ”controlling individual”
consistently with the principles underlying ﬁhe disciplinary
rules on ex parte contacts. The Department also believes that
the alternative approaches urged by commenters would impose
unacceptable constraints on federal law enforcement. Therefore,
this paragraph has not been changed.

Paragraph (b): Communications with former employees;
organizational representation.

This paragraph authorizes communications with former
employees of represented organizations. Because former employees
do not direct the affairs of the organization and therefore
cannot be considered members of the "control group” or any other
controlling entity of an organization, communications with them
are not considered communications with the organization for
purposes of the rule. This reasoning is consistent with the
conclusion of the majority of federal courts that have held that
DR 7-104(A)(1) does not bér communications with former employees
of a represented corporate party. See, e.dg., Hanntz v. Shiley,
Inc., 766 F. Supp. 258, 267 & n.8 (D.N.J. 1991); Action Air
Freight, Inc. v. Pilot Air Freight Corp., 769 F. Supp. 899, 504
(E.D. Pa. 1991); Shearson Lehman Bros., Inc. v. Wasatch Bank, 139
F.R.D. 412, 417-18 (D. Utah 1991); Sherrod v. Furniture Center,
769 F. Supp. 1021, 1022 (W.D. Tenn. 1991); Dubois v. Gradco

Systems, Inc., 136 F.R.D. 341, 345 n.4 (D. Conn. 1991); Polycast

Technology Corp. v. Uniroyal, Inc., 129 F.R.D. 621, 628 (S.D.N.Y.

1990). See also ABA Comm. on Ethics and Professional
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Responsibility, Formal Op. 359 (1991) ("Accordingly, it is the
opinion of the Committee that a lawyer representing a client in a
matter adverse to a corporate party that is represented by
another lawyer may, without violating Model Rule 4.2, communicate
about the subject of the representation with an unrepresented
former employee of the corporate party without the consent of the
corporation’s lawyer.”). But see PPG Industries, Inc. v. BASF
Corp., 134 F.R.D. 118, 121 (W.D. Pa. 1990); Public Serv. Elec. &
Gas v. Associated Elec. & Gas, 745 F. Supp. 1037, 1042 (DLN.J.
1990).

No specific comments were received regarding this paragraph,
and it has not been changed.

Paragraph (c): Communications with former or current

employees; individual representation.

This paragraph provides that if a former or current employee
or a member of an organization retains his or her own counsel,
the government shall proVide the same protection to him or her
that would be provided under this part to any other represented
person or represented party. Communications with that individual
are subject to the limitations set forth in this part. Although
this paragraph provides the general rule for such communications,
paragraph (d) addresses the specific situation in which a
controlling individual of a represented organization retains
separate counsel.

This paragraph also provides that the government will not

accept, for purposes of this rule, blanket claims by counsel that

_79_



he or she represents all or a large number of employees of the
organization. It is important to note that this provision is
only relevant when the attorney for the government would be
prohibited by some other provision of this regulation from
contacting an individual falling under the broad claims of
representation under question. For example, an attorney for the
government may contact a low-level employee of a corporation,
without consent of that employee’s counsel or the corporation’s
counsel, regarding a matter for which the corporation has'already
been indicted as part of an undercover or overt factual
investigation, if that individual has not been arrested or named
as a defendant in a related criminal or civil law enforcement
proceeding. Therefore, the fact that an attorney has stated that
he or she represents that individual will have no bearing on
whether the communication is proper.

However, if a particular communication with an individual
employee included in such a claim of representation would be
improper under these ruleé if he or she were in fact represented
by counsel (for example, communications to negotiate a plea
agreement), then this paragraph provides that a government
attorney must first inquire whether the employee is in fact
represented before undertaking substantive communications with
the employee. As part of this inquiry, the government attorney
is not required to disclose to the employee the fact that counsel
has asserted that he or she represents the employee. 1If the

employee indicates that he or she is not represented by counsel,
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it is proper for the government attorney to treat the employee as
unrepresented. If the employee indicates that he or she is
represented by counsel with regard to the relevant subject
matter, the attorney for the government shall treat that employee
as a represented person or represented party, and any further
communications with that individual shall be governed by this
regulation.

No specific comments were received regarding this paragraph,
and it has not been changed.

Paragraph (d): Communications with separately represented
controlling individuals.

This paragraph applies only when a controlling individual of
a represented organizational party has retained separate counsel.
In such circumstances, a government attorney may not communicate
with the controlling individual without the consent of that
individual’s separate counsel unless the communication satisfies
one of the exceptions conﬁained in sections 77.6 or 77.9 of this
part. The paragraph also allows such communications if the
individual does not qualify as-'a represented party, initiates the
communication, and waives the presence of counsel. Thus, the
same rules apply to contacts with controlling individuals of
represented organizational parties who retain separate counsel as
apply to controlling individuals of represented organizational
parties who are not separately represented.

No specific comments were received regarding this paragraph,

and it has not been changed.
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Paragraph (e): Communications with unrgpresented
controlling individuals.

This paragraph addresses a relatively narrow circumstance:
when a controlling individual who is not individually represented
by counsel initiates a communication with the government outside
the presence of counsel for the organization. An attorney for
the government may participate in such communications if: (1)
the controlling individual indicates that he or she is speaking
exclusively in his or her personal capacity and not as a
representative of the organizational party; and (2) he or she
indicates that the waiver of counsel is voluntary, knowing, and
informed and, if willing, signs a statement to that effect. The
fact that the controlling individual indicates that he or she is
speaking in his or her personal capacity does not mean, however,
that incriminating testimony received from the controlling
individual cannot be used_against the represented organization.

If the controlling individual is also a named defendant in a
civil enforcement proceeding or has been arrested or charged in a
criminal action, the requiremehts.set forth in paragraph 77.6(c)
must be satisfied before any substantive communications are made.

No specific comments were received regarding this paragraph,
and it has not been changed.

Paragraph (f): Multiple representation.

This paragraph makes clear that these rules should not be
construed as altering existing legal and ethical rules regarding

the propriety of multiple representation.
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No specific comments were received regarding this paragraph,

and it has not been changed.

Section 77.11: Enforcement of this part.
Paragraph (a): Exclusive enforcement by Attorney General.

In order to ensure consistency and uniformity in the
interpretation of the final rule, this paragraph provides that
the Attorney General shall have exclusive authority to enforce
these regulations. Thus, state courts, state disciplinary
boards, and federal courts may not impose sanctions on or
otherwise regulate a Department attorney engaged in federal law
enforcement activities for violations of an anti-contact rule or
subject a Department attorney to regulation under state or local
federal court rules governing communications with represented
parties, except as provided in section 77.12. This paragraph
further provides the framework for investigating allegations that
a Department attorney has violated this regulation. It provides
that the Department’s Office of Professional Responsibility
(“OPR”) shall have sole driginal jurisdiction to investigate such
allegations and that violations will be treated as matters of
attorney discipline. See 28 CFR § 0.39 (establishing and
defining duties of OPR). It also makes clear that the Attorney
General’'s determination as to whether a violation has occurred
shall be final and conclusive except to the extent that the
Department attorney enjoys a right of review provided by other

laws.

_83_



One individual and one organization objected to placing
investigative responsibility in OPR, suggesting that OPR had, in
the past, been reluctant to share the results of its
investigations. The Department recently adopted a new policy
under which the results of OPR investigations are disclosed to
the public if, inter alia, there is a finding of intentional and
knowing professional misconduct by a Department attorney in the
course of an investigation or litigation and the public interest
in disclosure outweighs the privacy interest of the attorhey and
any law enforcement interest. Therefore, there will be
meaningful disclosure of findings of violations of these rules.

Moreover, allegations of professional misconduct by
Department attorneys, including violations of these rules, may be
reported directly to OPR by any person. Complaints filed by
members of the public will be fully and thoroughly reviewed by
OPR.

Therefore, this paragraph has not been changed.

Paragraph (b): No private remedies.

This paragraph provides that the rule is not intended to and
does not create any substantive rights for any person other than
an attorney for the government. In particular, a violation of
the regulation will not provide a basis for the dismissal of
civil or criminal charges or for the suppression of evidence that
is otherwise admissible. This provision accords with existing
law. Traditionally, matters relating to communications with

represented persons have been treated as matters of attorney
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discipline without granting substantive rights to defendants or
any other persons. See, e.g., ABA Code of Professional
Responsibility, Preliminary Statement; ABA Model Rules of
Professional Conduct, Scope. Of course, when the communication
with a represented person or represented party violates the
Constitution, the federal courts retain the power to fashion
appropriate remedies.

No specific comments were received regarding this paragraph,
and it has not been changed.

Section 77.12: Relationship to state and local regulation.

Both DR 7-104 and Model Rule 4.2 provide that communications
that are "authorized by law” are not prohibited by the rule.
Virtually all the states have adopted some version of DR 7-104 or
Model Rule 4.2 that includes an "authorized by law” exception.

As discussed in the “General Comments” section, these rules, as
substantive regulations duly promulgated by the Attorney General
pursuant to statutory autﬁority, have the force and effect of
law. Accordingly, communications with represented persons that
are undertaken pursuant to these rules should be considered
“authorized by law” within the meaning of rules adopted by the
various states. Such communications should therefore be
consistent with state rules wherever state bar authorities have
adopted a rule containing the "authorized by law” exception.
Thus, no conflict will arise between state and federal law in
those jurisdictions with regard to communications with

represented persons. Similarly, no conflict should arise between
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this regulation and the federal district court rules that have

adopted an anti-contact rule containing the ;authorized by law”
exception. This regulation therefore need not give rise to any
tension with any provision of state or federal law.

The Department nonetheless recognizes the likelihood that
government attorneys’ conduct with respect to contact with
represented persons may continue to be subject to challenge based
on alleged violations of state or local district court rules. To
effectuate fully the provisions of this regulation, it therefore
is important that the regulation include a plain statement by the
Department of its intention to preempt and supersede the
attempted regulation by state courts, state disciplinary
authorities, or federal district courts of ex parte

communications by government attorneys. See Hillsborough County,

Fla., v. Automated Med. Labs, 471 U.S. 707, 718 (1985) ("because
agencies normally express problems in a detailed manner and can
speak through a variety of means, including regulations,
preambles, interpretative-statements and responses to comments,
we can expect that they will make their intention clear if they
intend for their regulations to be exclusive”).

There is no indication from any of the comments received of
any confusion regarding the breadth of the Department’s intention
to displace state and federal law; on the contrary, the comments
in this area generally both fully grasped and took issue with the
Department’s stated intention to occupy the field. Given the

integral importance of the exclusive enforcement authority to the
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overall regulatory scheme, however, some revisions have been made
to this section to leave no doubt that it is.the express
intention of these rules to completely preempt and supersede the
operation of state and local laws or rules as they relate to
contacts by government attorneys. Such occupation of the field
is necessary to ensure that government attorneys’ conduct
respecting contacts with represented persons be subject to
uniform regulation and predictable standards, as against
potential variations in individual state and local rules and in
interpretations of those rules.

Accordingly, this regulation completely preempts state or
federal court regulation of ex parte contacts by government
attorneys and those acting at their direction, with one important
exception. If the Attorney General finds that a Department
attorney has committed a “willful violation” of any of these
rules, preemption will not apply, and that attorney will be
subject to disciplinary pfpceedings both by the Department and by
the appropriate state diéciplinary authorities.

Several commenters argued that it is inappropriate to
preclude an otherwise appropriate state or federal court
disciplinary proceeding when the Department’s own rules have been
violated. The Department respectfully disagrees. A primary
purpose for this regulation is to remove the substantial burden
on federal law enforcement caused by uncertainty as to what
constitutes appropriate conduct by Department attorneys. This

uncertainty would not be removed were it left to the various
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state and federal district courts to interpret these rules and
determine on their own whether they had been violated in any
particular case. For this reason, the Department believes that
it is necessary that it retain exclusive authority to determine
whether one of its lawyers haslbreached these rules, with the
important proviso that, when there is a finding of a willful
violation, a state disciplinary authority may also impose
sanctions.

One United States Attorney’'s Office commented that the
meaning of a “willful violation” had not been clearly explained
in the previous commentary. In response to this comment, the
Department here clarifies that a “willful violation” means an
intentional and deliberate violation of these rules, as
determined by the Attorney General.

United States Attorneys’ Manual

In addition to the promulgation of the rules discussed
above, the Department inténds to add several new provisions to
the United States Attornéys' Manual to provide additional
guidance to Department attorneys when they deal with represented
individuals during criminal or civil law enforcement
investigations and proceedings.

The Department has deliberately chosen to include certain
baseline restrictions in the regulation and impose broader
restrictions through provisions in the Manual. In the process of
determining what the appropriate Departmental policy should be,

it became clear that any regulation would have to apply to a
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variety of circumstances, including: white collar and organized
crime investigations, complex conspiracy investigations,
individuals whose counsel are paid by a third party, and
individuals fearful of their counsel for various reasons.
Accordingly, the Department determined that the regulation should
be broad in scope and should provide unambiguous guidance that
would not adversely affect federal law enforcement efforts.

Thus, part 77 distinguishes between the investigative period
(before indictment, arrest, or the filing of a complaint)'and the
prosecutive period (after arrest or the commencement of formal
proceedings). It also distinguishes between communications that
are part of a factual investigation and communications that occur
during negotiations of plea agreements, settlements, and similar
legal arrangements.

The planned Manual provisions will require that government
attorneys consider the principles underlying the basic
prohibitions in a much wider variety of circumstances. The
Department expects all Department attorneys involved in criminal
or civil law enforcement proceediﬁgs to adhere to all applicable
provisions in the Manual. Failure to do so will result in
appropriate departmental action.

The planned changes to the Manual were included in the
earlier publications simply for reference and were not subject to
the requirements of notice and comment that applied to the
provisions in the proposed regulation itself. The Department

nonetheless received several comments regarding the draft Manual
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provisions. The Department has carefully considered those
comments and has decided that it is appropriate (though not
required) to respond to them briefly in this commentary.

However, none of the comments received has prompted the
Department to conclude that it should alter the planned Manual
provisions. The Department anticipates that the Manual
provisions will be substantially similar to the draft published
in March 1994. The Department envisions publishing the Manual
provisions soon and integrating them in the Manual with the final
rules adopted here.

Comments were directed mainly to a draft Manual proviéion
that would prohibit a government attorney from communicating
overtly about the subject matter of a representation with a
person who the government attorney knows is a “target” of a
federal criminal or civil enforcement investigation and who the
government attorney knows is represented by counsel, without the
consent of the target’s aﬁtorney. (The provisions, as published
in March 1994, would also'provide several exceptions to this
general prohibition against overt contacts with targets,
including the following: when the communication is initiated by
the target; when the communication occurs at the time of arrest
and the represented person has waived his or her Miranda rights;
when the government attorney believes the contact is necessary to
protect against a risk to human life or safety; or when a senior

Department official determines that exigent circumstances exist,
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making the communication necessary for effective law
enforcement).

Two United States Attorney’'s Offices urged reconsideration
of the guideline generally prohibiting Department attorneys from
directly communicating with known "targets.” These commenters
expressed a number of concerns about the “target” provision --
most significantly, that the determination of “target” status
would be subjective and variable and that the proposed limitation
on overt contacts with represented targets would interfere with
the investigative process.

The Department does not agree that the term “target” would
make application of this planned restriction particularly
troublesome. While determinations of “target” status surely are
not scientifically precise, neither are a range of other similar
determinations (e.g., “probable cause” determinations) that
prosecutors are expected routinely to make. 1In its enforcement
of the planned provision,lthe Department intends to give
substantial deference to a federal attorney’'s good faith judgment
regarding the likelihood that a pérticular person will ultimately
become a defendant. Even if the attorney for the government
believes that an individual probably will be named as a
defendant, that individual would not be considered a target until
the government has actually obtained substantial evidence linking
that individual to the commission of a crime or to unlawful
conduct. The government attorney’s uncorroborated belief that an

individual will ultimately be named as a defendant would not be
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enough. Thus, an individual would not be considered a target
under the Manual guidelines until both the attorney for the
government believes that he or she will probably be named as a
defendant and substantial evidence has been obtained.

The Department also does not believe that the contemplated
restriction on overt communications with represented targets
would significantly impede legitimate law enforcement activities.
It is true that in certain types of cases and under certain
exceptional circumstances, target interviews may be necessary for
effective investigation; for that reason, the planned Manual
provisions would allow that in such situations target interviews
may be approved by a high-ranking Department officials. However,
as a general matter and in more routine circumstances, overt
communications with targets have a more limited value to the
investigative process, which is outweighed by the risk that they
will interfere with the attorney-client relationship and place
- undue pressure on the taréet. Because an individual who is a
target of a federal inveétigation is typically in a clearly
adversarial relationship with the federal government, the
Department believes that the principles underlying DR 7-104 and
Rule 4.2 are implicated and that the planned restrictions on

overt communications with represented targets are appropriate.

Certifjications
In accordance with 5 U.S.C. 605(b), the Attorney General

certifies that this rule will not have a significant economic
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impact on a substantial number of small enti;ies. This rule was

not reviewed by the Office of Management and Budget pursuant to

Executive Order No. 12866.

List of Subjects in 28 CFR Part 77

Government employees, Investigations, Law enforcement, Lawyers.

Accordingly, chapter I of title 28 of the Code of Federal

Regulations is amended by adding a new part 77 to read as

follows:

PART 77 —— COMMUNICATIONS WITH REPRESENTED PERSONS

Sec.

77.1 Purpose and authority.

77.2 Definitions.

77.3 Represented party; represented person.

77.4 Constitutional and other limitations.

77.5 General rule for civil and criminal enforcement;
represented parties.

77.6 Exceptions; represénted parties.

77.7 Represented personé; investigations.

77.8 Represented persons and'rebresented parties; plea
negotiations and other specified legal agreements.

77.9 Represented persons and represented parties; respect for

attorney-client relationships.

77.10 Organizations and employees.

77.11 Enforcement of this part.

77.12 Relationship to state and local regulation.
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Authority: S5 U.S.C. 301; 28 U.S.C. 509( 510, 515(a), 516,
519, 533, 547.

§ 77.1. Purpose and authority.

(a) The Department of Justice is committed to ensuring that
its attorneys perform their duties in accordance with the highest
ethical standards. The purpose of this part is to provide a
comprehensive, clear, and uniform set of rules governing the
circumstances under which Department of Justice attorneys may
communicate or cause others to communicate with persons known to
be represented by counsel in the course of law enforcement
investigations and proceedings. This part ensures the
Department’s ability to enforce federal law effectively and
ethically, consistent with the principles underlying Rule 4.2 of
the American Bar Association Model Rules of Professional Conduct,
while eliminating the uncertainty and confusion arising from the
variety of interpretations given to that rule and analogous rules
by state and federal courﬁs and by bar association organizations
and committees. (Copies 6f the Bar rules are on file in most law
libraries, and through on—line-leéal research services).

(b) This part is issued under the authority of the Attorney
General to prescribe regulations for the government of the
Department of Justice, the conduct of its employees, and the
performance of its business, pursuant to 5 U.S.C. 301; to direct
officers of the Department of Justice to secure evidence and
conduct litigation, pursuant to 28 U.S.C. 516; to direct officers

of the Department to conduct grand jury proceedings and other
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 civil and criminal legal proceedings, pursuant to 28 U.S.C.
515(a); to supervise litigation and to direct Department officers
in the discharge of their duties, pursuant to 28 U.S.C. 519; and
otherwise to direct Department officers to detect and prosecute
crimes, to prosecute offenses against the United States, to
prosecute civil actions, suits, and prdceedings in which the
United States is concerned, and to perform such other functions
in an appropriate and ethical manner as may be provided by law,

~pursuant to 28 U.S.C. 509, 510, 533, and 547.

§ 77.2 Definitions.

As used in this part, the following terms shall have the
following meanings, unless the context indicates otherwise:

(a) Attorney for the government means the Attorney General;

the Deputy Attorney General; the Associate Attorney General; the
Solicitor General; the Assistant Attorneys General for, and any
attorney employed in, the Antitrust Division, Civil Division,
Civil Rights Division, Criminal Division, Environment and Natural
Resources Division, or Tax Division; the Chief Counsel of the DEA
and any attorney employed in that office, the General Counsel of
the FBI and any attorney employed in that office or in the Legal
Counsel Division of the FBI, and, in addition, any attorney
employed in, or head of, any other legal office in a Department
of Justice agency; any United States Attorney; any Assistant
United States Attorney; any Special Assistant to the Attorney

General or Special Attorney duly appointed pursuant to 28 U.S.C.

_95_



515; any Special Assistant United States Attorney duly appointed
pursuant to 28 U.S.C. 543 who is authoriied to conduct criminal
or civil law enforcement investigations or proceedings on behalf
of the United States; or any other attorney employed by the
Department of Justice who is authorized to conduct criminal or
civil law enforcement proceedings on behalf of the United States.
The term attorney for the government does not include any
attorney employed by the Department of Justice as an investigator
or other law enforcement agent who is not authorized to represent
the United States in criminal or civil law enforcement litigation
or to supervise such proceedings.

(b) Civil law enforcement investigation means an
investigation of possible civil violations of, or claims under,
federal law that may form the basis for a civil law enforqement
proceeding.

(c) (1) Civil law enforcement proceeding means a civil
action or proceeding befdfe any court or other tribunal brought
by the Department of Justice under the police or regulatory
powers of the United States to enforce federal laws, including,
but not limited to, civil actions or proceedings brought to
enforce the lavs relating to:

(i) Antitrust;

(ii) Banking and financial institution regulation;

(iii) Bribery, kickbacks, and corruption;

(iv) Civil rights;

(v) Consumer protection;
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(vi) Environment and natural resource protection;

(vii) False claims against the United States;

(viii) Food, drugs, and cosmetics regulation;

(ix) Forfeiture of property;

(x) Fraud;

(xi) Internal revenue;

(xii) Occupational safety and health;

(xiii) Racketeering; or

(xiv) Money-laundering.

(2) The term civil law enforcement proceeding shall not
include proceedings related to the enforcement of an
administrative subpoena or summons or a civil investigative
demand. An action or proceeding shall be considered “brought by
the United States” only if it involves a claim asserted by the
Department of Justice on behalf of the United States, whether the
claim is asserted by complaint, counterclaim, cross-claim, or
otherwise. |

(d) Cooperating withess or _individual means any person,
other than a law enforcement agenﬁ, who is acting to assist the
government in an undercover or confidential capacity.

(e) Employee means any employee, officer, director,

partner, member, or trustee.

(f) oOrganization means any corporation, partnership,
association, joint-stock company, union, trust, pension fund,
unincorporated association, state or local government or

political subdivision thereof, or non-profit organization.
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(g) Person means any individual or organization.

(h) Undercover investigation means any investigation
undertaken in good faith to fulfill law enforcement objectives,
in which a person communicates with a federal, state or local law
enforcement agent or a cooperating witness or individual whose
identity as an official of the government or a person acting at

the behest thereof is concealed or is intended to be concealed.

§ 77.3 Represented party; represented person.

(a) A person shall be considered a "represented party”
"within the meaning of this part only if all three of the
following circumstances exist:

(1) The person has retained counsel or accepted counsel by
appointment or otherwise;

(2) The representation is ongoing and concerns the subject
matter in question;

(3) The person has'been arrested or charged in a federal
criminal case or is a deféndant in a civil law enforcement
proceeding concerning the subject'matter of the representation.

(b) A person shall be considered a “represented person”
within the meaning of this part if circumstances set forth in
paragraphs (a)(l) and (2) of this section exist, but the

circumstance set forth in paragraph (a)(3) does not exist.

§ 77.4 Constitutional and other limitations.
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Notwithstanding any other provision of ;his part, any
communication that is prohibited by the Sixth Amendment right to
counsel, by any other provision of the United States
Constitution, by any federal statute, by the Federal Rules of
Criminal Procedure (18 U.S.C. App.) or by the Federal Rules of
Civil Procedure (28 U.S.C. App.) shall be likewise prohibited

under this part.

§ 77.5 General rule for civil and criminal enforcement;
represented parties.

Except as provided in this part or as otherwise authorized
by law, an attorney for the government may not communicate, or
cause another to communicate, with a represented party who the
attorney for the government knows is represented by an attorney
concerning the subject matter of the representation without the

consent of the lawyer representing such party.

§ 77.6 Exceptions; représented parties.

An attorney for the governmeﬁt may communicate, or cause
another to communicate, with a represented party without the
consent of the lawyer representing such party concerning the
subject matter of the representation if one or more of the
following circumstances exist:

(a) Determination if representation exists. The

communication is to determine if the person is in fact
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represented by counsel concerning the subject matter of the
investigation or proceeding.

(b) Discovery or judicial or administrative process. The
communication is made pursuant to discovery procedures or
judicial or administrative process in accordance with the orders
or rules of the court or other tribunal where the matter is
pending, including, but not limited to, the service of a grand
jury or trial subpoena, testimony before a grand jury, service of
a summons and complaint, notice of deposition, taking of a
deposition, administrative summons or subpoena or civil
investigative demand.

(c) Initiation of communication by represented party. The
represented party initiates the communication directly with the
attorney for the government or through an intermediary and:

(1) Prior to the commencement of substantive discussions on
the subject matter of the representation and after being advised
- by the attorney for the government of the client’s right to speak
through his or her attorﬁey and/or to have the client’s attorney
present for the communication, manifests that his or her waiver
of counsel for the communication is voluntary, knowing and
informed and, if willing to do so, signs a written statement to
this effect; and

(2) A federal district judge, magistrate judge or other
court of competent jurisdiction has concluded that the

represented party has:
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(i) Waived the presence of counsel and:that such waiver is
voluntary, knowing, and informed; or

(ii) Obtained substitute counsel or has received substitute
counsel by court appointment, and substitute counsel has
consented to the communication.

(d) Waivers at the time of arrest. The communication is
made at the timé of the arrest of the represented party and he or
she is advised of his or her rights under Miranda v. Arizona, 384
U.S. 436 (1966), and voluntarily and knowingly waives them.

(e) Investigation of additional, different or ongoing
crimes or civil violations. The communication is made in the
course of an investigation, whether undercover or overt, of
additional, different or ongoing criminal activity or other
unlawful conduct. Such additional, different or ongoing criminal
activity or other unlawful conduct may include, but is not
limited to, the following:

(1) Additional, different or ongoing criminal activity or
other unlawful conduct that is separate from or committed after
the criminal activity for which the represented party has been
arrested or charged or for which the represented party is a
defendant in a civil law enforcement proceeding; or

(2) Criminal activity that is intended to impede or evade
the administration of justice including, but not iimited to, the
administration of justice in the proceeding in which the
represented party is a defendant, such as obstruction of justice,

subornation of perjury, jury tampering, murder, assault, or
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intimidation of witnesses, bail jumping, or unlawful flight to
avoid prosecution.

(f) Threat to safety or life. The attorney for the
government in good faith believes that there may be a threat to
the safety or life of any person; the purpose of the
communication is to obtain or provide information to protect
against the risk of injury or death; and the attorney for the
government in good faith believes that the communication is

necessary to protect against such risk.

§ 77.7 Represented persons: investigations.

Except as otherwise provided in this part, an attorney for
the government may communicate, or cause another to communicate,
with a represented person in the process of conducting an
investigation, including, but not limited to, an undercover

investigation.

§ 77.8 Represented persons and represented parties; plea
negotiations and other legal agreéments.

An attorney for the government may not initiate or engage in
negotiations of a plea agreement, settlement, statutory or non-
statutory immunity agreement, or other disposition of actual or
potential criminal charges or civil enforcement claims, or
sentences or penalties with a represented person or represented
party who the attorney for the government knows is represented by

an attorney without the consent of the attorney representing such
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person or party; provided, however, that this restriction will

not apply if the communication satisfies § 77.6(c).

§ 77.9 Represented persons and represented parties; respect for
attorney-client relationships.

When an attorney for the government communicates, or causes
a law enforcement agent or cooperating witness to communicate,
with a represented person or represented party pursuant to any
provision of these regulations without the consent of couﬁsel,
the following restrictions must be observed:

(a) Deference to attorney-client relationship. (1) An
attorney for the government, or anyone acting at his or her
direction may not, when communicating with a represented person
or represented party:

(i) Inquire about information regarding lawful defense
strategy or legal arguments of counsel;

(ii) Disparage cQuﬁsel for a represented person or
represented party or othefwise seek to induce the person to
forego representation or to disreéard the advice of the person’s
attorney; or

(iii) Otherwise improperly seek to disrupt the relationship
between the represented person or represented party and counsel.

(2) Notwithstanding paragraph (a)(l) of this section, if
the Attorney General, the Deputy Attorney General, the Associate
Attorney General, an Assistant Attorney General or a United

States Attorney finds that there is a substantial likelihood that

- 103 -



there exists a significant conflict of interest between a
represented person or party and his or her attorney; and that it
is not feasible to obtain a judicial order challenging the
representation, then an attorney for the government with prior
written authorization from an official identified above may
apprise the person of the nature of the perceived conflict of
interest, unless the exigencies of the situation permit only
prior oral authorization, in which case such oral authorization
shall be memorialized in writing as soon thereafter as possible.
(b) Attorney-client meetings. An attorney for the
government may not direct or cause an undercover law enforcement
agent or cooperating witness to attend or participate in lawful
attorney-client meetings or communications, except when the agent
or witness is requested to do so by the represented person or
party, defense counsel, or another person affiliated or
associated with the defense, and when reasonably necessary to
protect the safety of thé.agent or witness or the confidentiality
of an undercover operatioh. If the agent or witness attends or
participates in such meetings,-any information regarding lawful
defense strategy or trial preparation imparted to the agent or
witness shall not be communicated to attorneys for the government
or to law enforcement agents who are directly participating in
the ongoing investigation or in the prosecution of pending
criminal charges, or used in any other way to the substantial

detriment of the client.
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§ 77.10 Organizations and employees.

This section applies when the communication involves a
former or current employee of an organization that qualifies as a
represented party or represented person, and the subject matter
of the communication relates to the business or other affairs of
the organization.

(a) Communications with current employees; organizational
representation. A communication with a current employee of an
organization that qualifies as a represented party or represented
person shall be considered to be a communication with the
organization for purposes of this part only if the employee is a
controlling individual. A “controlling individual” is a current
high level employee who is known by the government to be
participating as a decision maker in the determination of the
organization’s legal position in the proceeding or investigation
of the subject matter.

(b) Communications Qith former employees; organizational
representation. A communication with a former employee of an
organization that is represented by counsel shall not be
considered to be a communication with the organization for
purposes of this part.

(c) Communications with former or current employees;
individual representation. A communication with a former or
current employee of an organization who is individually
represented by counsel may occur only to the extent otherwise

permitted by this part. However, a claim by an attorney that he
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or she represents all or a large number of individual current
and/or former employees of an organization does not suffice to
establish that those employees are represented persons or
represented parties under this part. In such circumstances,
prior to engaging in communications that would be prohibited
under this part as a result of the individual representation, the
attorney for the government shall communicate with the individual
current or former employee to determine if in fact that employee
is represented by counsel concerning the subject matter of the
investigation or proceeding.

(d) Communications with separately represented controlling
individuals. When this part would preclude discussions with a
controlling individual as defined in § 77.10(a) and the
controlling individual has retained separate counsel on the
relevant subject matter, an attorney for the government may
communicate with such individual in the following circumstances:

(1) If the controlling individual’'s separate counsel
consents; |

(2) If the communication'fails within one of the exceptions
set forth in §§ 77.6 or 77.9; or

(3) In the case in which the individual does not qualify as
a represented party, if the individual initiates the
communication and states that he or she is communicating
exclusively in his or her personal capacity and not on behalf of
the represented organizational party, and manifests that his or

her waiver of counsel for the communication is voluntary, knowing
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and informed, and, if willing to do so, signs a written statement

to this effect.

(e) Communications with unrepresented controlling

individuals. Notwithstanding any other provision of this part,

an attorney for the government may communicate with a controlling
individual who is not individually represented as to the subject
matter of the communication when the controlling individual
initiates the communication and states that he or she is
communicating exclusively in his or her personal capacity and not
on behalf of the represented organizational party, and manifests
that his or her waiver of counsel for the communication is
voluntary, Kknowing, and informed, and, if willing to do so, signs

a written statement to this effect.

(f) Multiple representation. Nothing in this section is
intended or shall be construed to affect the requirements of Rule
44(c) of the Federal Rules of Criminal Procedure, or to permit
the multiple representatién of an organization and any of its
employees, or the multiplé representatioh of more than one such
employee, if such representatieon is prohibited by any applicable

law or rule of attorney ethics.

§ 77.11 Enforcement of this part.

(a) Exclusive enforcement by Attorney General. The

Attorney General shall have exclusive authority over this part
and any violations of it, except as provided in § 77.12.

Allegations of violations of this part shall be investigated
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exclusively by the Office of Professional Responsibility of the
Department of Justice and shall be addressed when appropriate as
matters of attorney discipline by the Department. The findings
of the Attorney General or her designee as to an attorney’s
compliance or non-compliance with this part shall be final and
conclusive except insofar as the attorney for the government is
afforded a right of review by other provisions of law.

(b) No private remedies. This part is not intended to and

does not create substantive rights on behalf of criminal or civil
defendants, targets or subjects of investigations, witnesses,
counsel for represented parties or represented persons, or any
other person other than an attorney for the government, and shall
not be a basis for disﬁissing criminal or civil charges or
proceedings against represented parties or for excluding relevant

evidence in any proceeding in any court of the United States.

§ 77.12 Relationship to'étate and local regulation.
Communications with fepresented parties and represented
persons pursuant to this part are intended to constitute
communications that are "authorized by law” within the meaning of
Rule 4.2 of the American Bar Association Model Rules of
Professional Conduct, DR 7-104(A)(1l) of the ABA Code of
Professional Responsibility, and analogous state and local
federal court rules. 1In addition, this part is intended to
preempt and supersede the application of state laws and rules and

local federal court rules to the extent that they relate to
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contacts by attorneys for the government, anq those acting at
their direction or under their supervision, with represented
parties or represented persons in criminal and civil law
enforcement investigations and litigation. This part is designed
to govern fully the conduct of attorneys for the government in
the discharge of their federal law enforcement duties. When the
Attorney General finds a willful violation of any of the rules in
this part, however, sanctions for the conduct that constituted a
willful violation of this part may be applied, if warranted, by

the appropriate state disciplinary authority.

Date : Janet Reno
Attorney General
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PART 77 -- COMMUNICATIONS WITH REPRESENTED PERSONS

Sec.

77.1 Purpose and authority.

77.2 Definitions.

77.3 Represented party; represented person.

77.4 Constitutional and other limitations.

77.5 General rule for civil and criminal enforcement;
represented parties.

77.6 Exceptions; represented parties.

77.7 Represented persons; investigations.

77.8 Represented persons and represented parties; plea
negotiations and other specified legal agreements.

77.9 Represented persons and represented parties; respect for
attorney-client relationships.

77.10 Organizations and employees.

77.11 Enforcement of thi§ part.

77.12 Relationship to state and local regulation.
Authority: S5 U.S.C. 301; 28 U.S.C. 509, 510, 515(a), 516,

519, 533, 547.

§ 77.1. n ri
(a) The Department of Justice is committed to ensuring that

its attorneys perform their duties in accordance with the highest

ethical sﬁandards. The purpose of this part is to provide a

comprehensive, clear, and uniform set of rules governing the

circumstances under which Department of Justice attorneys may
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communicate or cause others to communicate with persons known to
be represented by counsel in the course of law enforcement
investigations and proceedings. This part ensures the
Department’s ability to enforce federal law effectively and
ethically, consistent with the principles underlying Rule 4.2 of
the American Bar Association Model Rules'of Professional Conduct,
while eliminating the uncertainty and confusion arising from the
variety of inEerpretations given to that rule and analogous rules
by state and federal courts and by bar association organizations
and committees. (Copies of the Bar rules are on file in most law
libraries, and through on-line legal research services).

(b) This part is issued under the authority of the Attorney
General to prescribe regulations for the government of the
Department of Justice, the conduct of its employees, and the
performance of its business, pursuant to 5 U.S.C. 301; to direct
officers of the Department of Justice to secure evidence and
conduct litigation) pursﬁant to 28 U.S.C. 516; to direct officers
of the Department to conduct grand jury proceedings and other
civil and criminal legal proceedings, pursuant to 28 U.S.C.
515(a); to supervise litigation and to direct Department officers
in the discharge of their duties, pursuant to 28 U.S.C. 519; and
otherwise to direct Department officers to detect and prosecute
crimes, to prosecute offenses against the United States, to
prosecute civil actions, suits, and proceedings in which the

United States is concerned, and to perform such other functions

- 92 -



in an appropriate and ethical manner as may be provided by law,

pursuant to 28 U.S.C. 509, 510, 533, and 547.

§ 77.2 Definitions,

As used in this part, the following terms shall have the
following meanings, unless the context indicates otherwise:

(a) Attorney for the government means the Attorney General;
the Deputy Attorney General; the Associate Attorney General; the
Solicitor General; the Assistant Attorneys General for, and any
attorney employed in, the Antitrust Division, Civil Division,
Civil Rights Division, Criminal Division, Environment and Natural

Resources Division, or Tax Division;

any United States Attorney; any Assistant

United States Attorney; ény Special Assistant to the Attorney
General or Special Attorney duly appointed pursuant to 28 U.S.C.
515; any Special Assistant United States Attorney duly appointed
pursuant to 28 U.S.C. 543 who is authorized to conduct criminal
or civil law enforcement investigations or proceedings on behalf
of the United States; or any other attorney employed by the
Department of Justice who is authorized to conduct criminal or

civil law enforcement proceedings on behalf of the United States.

The term gttorney for the government does not include any
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attorney employed by the Department of Justice as an investigator
or other law enforcement agent who is not authorized to represent
the United States in criminal or civil law enforcement litigation
or to supervise such proceedings.

(b) Civil law enforcement investigation means an
investigation of possible civil violations of, or claims under,
federal law that may form the basis for a civil law enforcement
proceeding.

(c) (1) ivil law enforcemen o ing means a civil
action or proceeding before any court or other tribunal brought
by the Department of Justice under the police or regulatory
powers of the United States to enforce federal laws, including,
but not limited to, civil actions or proceedings brought to
enforce the laws relating to:

(i) Antitrust;

(ii) Banking and financial institution regulation;

(iii) Bribery, kickbacks, and corruption;

(iv) Civil rights; =

(v) Consumer protection;

(vi) Environment and natural resource protection;

(vii) False claims against the United States;

(viii) Food, drugs, and cosmetics regulation;

(ix) Forfeiture of property;

(x) Fraud;

(xi) Internal revenue;

(xii) Occupational safety and health;
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(xiii) Racketeering; or

(xiv) Money-laundering.

(2) The term ¢civil law enforcement proceeding shall not
include proceedings related to the enforcement of an
administrative subpoena or summons or a civil investigative
demand. An action or proceeding shall be considered "brought by
the United States” only if it involves a claim asserted by the
Department of Justice on behalf of the United States, whether the
claim is asserted by complaint, counterclaim, cross-claim, or

otherwise.

(d) Cooperating witness or individual means any person,
other than a law enforcement agent, who is acting to assist the
government in an undercover or confidential capacity.

(e) Employee means any employee, officer, director,
partner, member, or trustee.

(f) Organization means any corporation, partnership,
association, joint-stock company, union, trust, pension fund,
unincorporated associatioh, state or local government or
political subdivision.thereof,.or non-profit organization.

(g) Person means any individual or organization.

(h) Qndg;ggygi_inygs&iga;;gg means any investigation
undertaken in good faith to fulfill law enforcement objectives,
in which a person communicates with a federal, stéte or local law
enforcement agent or a cooperating witness or individual whose
identity as an official of the government or a person acting at

the behest thereof is concealed or is intended to be concealed.
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§ 77.3 Represented party: represented person,

(a) A person shall be considered a “represented party”
within the meaning of this part only if all three of the
following circumstances exist:

(1) The person has retained counsel or accepted counsel by
appointment or otherwise;

(2) The representation is ongoing and concerns the subject
matter in question;

(3) The person has been arrested or charged in a federal
criminal case or is a defendant in a civil law enforcement
proceeding concerning the subject matter of the representation.

(b) A person shall be considered a "represented person”
within the meaning of this part if circumstances set forth in
paragraphs (a)(l) and (2) of this section exist, but the

circumstance set forth in paragraph (a)(3) does not exist.

§ 77.4 Constitutional and other limitations.,

Notwithstanding any other. provision of this part, any
communication that is.prohibited by the Sixth Amendment right to
counsel, by any other provision of the United States
Constitution, by any federal statute, by the Federal Rules of
Criminal Procedure (18 U.S.C. App.) or by the Federal Rules of
Civil Proéedure (28 U.S.C. App.) shall be likewise prohibited

under this part.
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" § 77.5 neral rule for civil and criminal enforcement;
repr nted rti
Except as provided in this part or as otherwise authorized
by law, an attorney for the government may not communicate, or
cause another to communicate, with a represented party who the
attorney for the government knows is represented by an attorney
concerning the subject matter of the representation without the

consent of the lawyer representing such party.

§ 77.6 Exceptions; represented parties,

'An attorney for the government may communicate, or cause
another to communicate, with a represented party without the
consent of the lawyer representing such party concerning the
subject matter of the representation if one or more of the
following circumstances exist:

(a) Dg;grmina;igg if representation exists. The
communication is to determine if the person is in fact
represented by counsel concerning the subject matter of the
investigation or proceeding.

(b) Discovery or judicial or administrative process. The
communication is made pursuant to discovery procedures or

judicial or administrative process

' including, but not limited to, the service of a grand
jury or trial subpoena, testimony before a grand jury, service of

a summons and complaint, notice of deposition, taking of a
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deposition, administrative summons or subpoena or civil
investigative demand.

(c) Initiation of communication by represented party., The
represented party initiates the communication directly with the
attorney for the government or through an intermediary and:

(1) Prior to the commencement of substantive discussions on
the subject matter of the represéntation and after being advised
by the attorney for the government of the client’s right to speak
through his or her attorney and/or.to have the client’s attorney
present for the communication, manifests that his or her waiver
of counsel for the communication is voluntary, knowing and
informed and, if willing to do so, signs a written statement to
this effect; and

(2) A federal district judge, magistrate judge or other
court of competent jurisdiction has concluded that the |
represented party has:

(i) Waived the preSénce of counsel and that such waiver is
voluntary, knowing, and informed; or

(ii) Obtained substitute counsel or has received substitute
counsel by court appointment, and substitute counsel has
consented to the communication.

(d) ﬂaiygzs at the time of arrest. The communication is
made at the time of the arrest of the represented party and he or

she is advised of his or her eemstitutiemalt rights

. and voluntarily and knowingly

waives them.
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(e) Investigation of additional, different or ongoing
crimes or civil violations. The communication is made in the
course of an investigation, whether undercover or overt, of
additional, different or ongoing criminal activity or other
unlawful conduct. Such additional, different or ongoing criminal
activity or other unlawful conduct may include, but is not
limited to, the following:

(1) Additional, different or ongoing criminal activity or
other unlawful conduct that is separate from or committed after
the criminal activity for which the represented party has been
arrested or charged or for which the represented party is a
defendant in a civil law enforcement proceeding; or

(2) Criminal activity that is intended to impede or evade
the administration of justice including, but not limited to, the
administration of justice in the proceeding in which the
represented party is a defendant, such as obstruction of justice,
subornation of perjury, jﬁry tampering, murder, assault, or
intimidation of witnesses; bail jumping, or unlawful flight to
avoid prosecution. _

(£) Threat to safety or life, The attorney for the
government in good faith believes that there may be a threat to
the safety or life of any person; the purpose of the
communication is to obtain or provide information to protect
against the risk of injury or death; and the attorney for the
government in good faith believes that the communication is

necessary to protect against such risk.
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§ 77.7 Repr n rsons; in i ion

Except as otherwise provided in this part, an attorney for
the government may communicate, or cause another to communicate,
with a represented person in the process of conducting an

investigation, including, but not limited to, an undercover

investigation.
§ 77.8 Represented persons and represented parties; plea

negotiations and other legal agreements,

An attorney for the government may not initiate or éngage in
negotiations of a plea agreement, settlement, statutory or non-
statutory immunity agreement, or other disposition of actual or
potential criminal charges or civil enforcement claims, or
sentences or penalties with a represented person or represented
party who the attorney for the government knows is represented by
an attorney without the consent of the attorney representing such
person or party; provided, however, that this restriction will

not apply if the communication satisfies § 77.6(c).

§ 77.9 Represented persons and represented parties; respect for

rney-¢li latij hi

When an attorney for the government communicates, or causes
a law enforcement agent or cooperating witness to communicate,
with a represented person or represented party pursuant to any
provision of these regulations without the consent of counsel,

the following restrictions must be observed:
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(a) Deference to attorney-client relationship. (1) An
attorney for the government, or anyone acting at his or her
direction may not, when communicating with a represented person
or represented party:

(i) Inquire about information regarding lawful defense
strategy or legal arguments of counsel;

(ii) Disparage counsel for a represented person or
represented party or otherwise seek to induce the person to
forego representation or to disregard the advice of the person’'s
attorney; or

(iii) Otherwise improperly seek to disrupt the relationship
between the represented person 6r represented party and counsel.

(2) Notwithstanding paragraph (a)(1l) of this section, if
ﬁhe Attorney General, the Deputy Attorney General, the Associate
Attorney General, an Assistant Attorney General or a United
States Attorney finds:

A substantial likelihood that there exists a significant
conflict of interest betwéen a represented person or party and
his or her attorney; and thét it is not feasible to obtain a
judicial order challenging the representation, then an attorney
for the government with prior written authorization from an
official identified above may apprise the person of the nature of
the perceived conflict of interest, unless the exigencies of the
situation'perﬁit only prior oral authorization, in which case
such oral authorization shall be memorialized in writing as soon

thereafter as possible.
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(b) Attorney-client meetings. An attorney for the

government may not direct or cause an undercover law enforcement
agent or cooperating witness to attend or participate in lawful
attorney-client meetings or communications, except when the agent
or witness is requested to do so by the represented person or
party, defense counsel, or another person affiliated or
associated with the defense, and when reasonably necessary to
protect the safety of the agent or witness or the confidentiality
of an undercover operation. If the agent or witness attends or
participates in such meetings, any information regarding lawful
defense strategy or trial preparation imparted to the agent or
witness shall not be communicated to attorneys for the government
or to law enforcement agents who are:directly participating in
the ongoing investigation or in the prosecution of pending
criminal charges, or used in any other way to the substantial

detriment of the client.

§ 77.10 OQrganizations and employees,

This section applies when the communication involves a
former or current employee of an organization that qualifies as a
represented party or represented person, and the subject matter

of the communication relates to the business or affairs of

the organization.

(a) Communications with current employees:; organizational
representation, A communication with a current employee of an

organization that qualifies as a represented party or represented
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" person shall be considered to be a communication with the
organization for purposes of this part only if the employee is a
controlling individual. A “"controlling individual” is a current
high level employee who is known by the government to be
participating as a decision maker in the determination of the
organization’s legal position in the proceeding or investigation
of the subject matter.

(b) mmun i ions with rmer empl ; organjization
representation, A communication with a former employee of an
organization that is represented by counsel shall not be
considered to be a communication with the organization for

purposes of this part.

(c) Communications with former or current employees:
individual representation, A communication with a former or

current employee of an organization who is individually
represented by counsel may occur only to the extent otherwise
permitted by this part. However, a claim by an attorney that he
or she represents all or‘é large number of individual current
and/or former employees of an organization does not suffice to
establish that those employees are represented persons or
represented parties under this part. In such circumstances,
prior to engaging in communications that would be prohibited
under this part as a result of the individual representation, the
attorney for the government shall communicate with the individuai

current or former employee to determine if in fact that employee
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is represented by counsel concerning the subject matter of the
investigation or proceeding.

(d) mmun i ions with r ly repr nted ntrollin
indjviduals, When this part would preclude discussions with a
controlling individual as defined in § 77.10(a) and the
controlling individual has retained separate counsel on the
relevant subject matter, an attorney for the government may
communicate with such individual in the following circumstances:

(1) If the controlling individual‘s separate counsel
consents;

(2) If the communication falls within one of the exceptions
set forth in §§ 77.6 or 77.9; or

(3) In the case in which the individual does not qualify as
a represented party, if the individual initiates the
communication and states that he or she is communicating
exclusively in his or her personal capacity and not on behalf of
the represented organizat;onal party, and manifests that his or
her waiver of counsel for the communication is voluntary, knowing
and informed, and, if willing to do so, signs a written statement

to this effect.

(e) i ions with ynrepr n ntrollin
individuals, Notwithstanding any other provision of this part,

an attorney for the government may communicate with a controlling
individual who is not individually represented as to the subject
matter of the communication when the controlling individual

initiates the communication and states that he or she is
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communicating exclusively in his or her personal capacity and not
on behalf of the represented organizational party, and manifests
that his or her waiver of counsel for the communication is
voluntary, knowing, and informed, and, if willing to do so, signs
a written statement to this effect.

(f) Multiple representation, Nothing in this section is
intended or shall be construed to affect the requirements of Rule
44(c) of the Federal Rules of Criminal Procedure, or to permit .
the multiple representation of an organization and any of its
employees, or the multiple representation of more than ohe such
employee, if such representation is prohibited by any applicable

law or rule of attorney ethics.

§ 77.11 Enforcement of this part,
(a) Exclusive enforcement by Attorney General, The

Attorney General shall have exclusive authority over this part
and any violations of it; except as provided in § 77.12.
Allegations of violations of this part shall be investigated
exclusively by the Office of Professional Reéponsibility of the
Department of Justice and shall be addressed when appropriate as
matters of attorney discipline by the Department. The findings
of the Attorney General or her designee as to an attorney’s
compliance or non-compliance with this part shall be final and
conclusive except insofar as the attorney for the government is

afforded a right of review by other provisions of law.
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(b) No private remedies, This part is not intended to and
does not create substantive rights on behalf of criminal or civil
defendants, targets or subjects of investigations, witnesses,
counsel for represented parties or represented persons, or any
other person other than an attorney for the government, and shall
not be a basis for dismissing criminal or civil charges or
proceedings against represented parties or for excluding relevant

evidence in any proceeding in any court of the United States.

§ 77.12 lationshi nd 1 1 regulation
Communications with represented parties and represented
persons pursuant to this part are intended to constitute
communications that are "authorized by law” within the meaning of
Rule 4.2 of the American Bar Association Model Rules of
Professional Conduct, DR 7-104(A)(1) of the ABA Code of
Professional Responsibility, and analogous state and local
federal court rules. In addition, this part is intended to
preempt :

 the application of state and

local § : Yaws—er rules to the extent that they relate
to contacts by attorneys for the government, and those acting at

their direction or under their supervision, with represented

parties or represented persons in criminal and civil

investigations and litigation. This part is designed

the conduct of attorneys for the government in

to govern §{

the discharge of their £

dutiesi When the

Attorney General finds a willful violation of any of the rules in
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this part, however, sanctions for the

the—rule may be applied, if

violation of

warranted, by the appropriate state disciplinary authority.

Date Janet Reno
Attorney General
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Office of the Attorncs General
Washington, B. d. 20530

TO: Holders of United States Attorneys' Manual Title 9
and/or Title 4

FROM: Janet Reno
Attorney General

United States Attorneys' Manual Staff
Executive Office for United States Attorneys

RE: Contacts by Department of Justice Attorneys with
Represented Individuals and Organizations

NOTE: 1. This is issued pursuant to USAM 1-1.550.
2. Distribute to Holders of Title 9 and Title 4.
3. Insert in front of affected section.

AFFECTS: USAM 9-13.200
USAM 4-8.1300

The following new section is added to Title 9, Chapter 13.
9-13.200 COMMUNICATIONS WITH REPRESENTED PERSONS
9-13.210 Generally

28 CFR Part 77 generally governs communications with
represented persons in law enforcement investigations and
proceedings. This section sets forth several additional
departmental policies and procedures with regard to such
communications. Both this section and 28 C.F.R. Part 77 should
be consulted by Department attorneys before engaging in any
communications with represented individuals or representative

organizations.



Department of Justice attorneys should recognize that
communications with represented persons at any stage may present
the potential for undue interference with attorney-client
relationships and should undertake any such communications with
great circumspection and care. This Department as a matter of
policy will respect bona fide attorney-client relationships
whenever possible, consistent with our law enforcement
responsibilities and duties.

The rules set forth in 28 CFR Part 77 are intended, among
other things, to clarify the circumstances under which government
attorneys may communicate with represented persons. They are not
intended to create any presumption that communications are
necessary or advisable in the course of any particular
investigation or proceeding. Whether such a communication is
appropriate in a particular situation is to be determined by the
government attorney (and, when appropriate, his or her
supervisors) in the exercise of his or her discretion, based on
the specific circumstances of the individual case.

Furthermore, the application of this section, like the
application of 28 CFR Part 77, is limited to communications
between Department of Justice attorneys and persons known to be
represented by counsel during criminal investigations and
proceedings or civil law enforcement investigations and
proceedinés. These provisions do not apply to Department
attorneys engaged in civil suits in which the United States is
not acting under its police or regqulatory powers. Thus, state

bar rules and not these provisions will generally apply in civil



suits when the government is a defendant or a claimant.

Attorneys for the government are strongly encouraged to
consult with appropriate officials in the Department of Justice
when the application or interpretation of 28 CFR Part 77 may be
doubtful or uncertain. The primary points of contact at the
Department of Justice on questions regarding 28 CFR Part 77 and
this section are the Assistant Attorneys General of the Criminal
and Civil Divisions, or their designees.

9-13.220 Communications During Investigative Stage

Section 77.7 of Title 28, Code of Federal Regulations,
generally permits communications with represented persons outside
the presence of counsel that are intended to obtain factual
information in the course of criminal or civil law enforcement
investigations before the person is a defendant or is arrested in
a federal criminal case, or is a defendant in a federal civil
enforcement proceeding. Such communications must, however, have
a valid investigative purpose and comply with the procedures and
considerations set forth below.

During the investigative‘stage of a case, an attorney for
the government may communicate, or cause another to communicate,
with any represented person, including a "target" as defined in
section 9-13.240, concerning the subject matter of the
representation if the communication is made in the course of an
undercover investigation of possible criminal or wrongful
activity. Undercover communications during the investigative

stage must be conducted in accordance with 28 CFR part 77, and



relevant policies and procedures of the Department of Justice, as
well as the guidelines for undercover operations of the federal
law enforcement agency conducting the investigation (e.g., the
Attorney General's Guidelines on FBI Undercover Operations).

Overt communications during the investigative stage are
subject to the procedures and considerations set forth in
sections 9-13.230 - 9-13.233 and 9-13.240 - 9-13.242, below.
9-13.230 Overt Communications with Represented Persons

During the investigative stage of a criminal or civil
enforcement matter, an attorney for the government as a general
rule should communicate overtly with represented persons outside
the presence of counsel only after careful consideration of
whether the communication would be handled more appropriately by
others. Attorneys for the government may not, however, cause law
enforcement agents to make communications that the attorney would
be prohibited from making personally.

28 CFR § 77.8 prohiﬁits an attorney for the government from
initiating or engaging in negotiations of a plea agreement,
immunity agreement, settlement,, sentence, penalty or other
disposition of actual or potential civil or criminal charges with
a represented person without the consent of counsel. However,
the attorney for the government is not prohibited from responding
to questions regarding the general nature of such agreements,
potentiallcharges, potential penalties or other subjects related
to such agreements. In such situations, an attorney for the

government should take care not to go beyond providing



information on these and similar subjects, and generally should
refer the represented person to his or her counsel for further
discussion of these issues, as well as make clear that the
attorney for the government will not negotiate any agreement with
respect to the disposition of criminal charges, civil claims or
potential charges or claims or immunity without the presence or
consent of counsel.
9-13.231 oOvert Communications with Represented Persons --
Presence of Witness

An attorney for the government should not meet with a

represented person without at least one witness present. To the
extent feasible, a contemporaneous written memorandum should be
made of all communications with the represented person.
9-13.232 Overt Communications with Represented Persons --
Restrictions
When an attorney for the government communicates, or causes
a law enforcement agent or other agent to communicate, with a
represented person withouﬁ the consent of counsel, the
restrictions set forth in 28 CFR §§ 77.8 and-77.9 must be
observed.
9-13.233 OQve ommunications - Assurances Not to Contact Client
During the investigative stage, and absent compelling law
enforcement reasons, an attorney for the government should not
deliberatély initiate an overt communication with a represented
person outside the presence of counsel if the attorney for the

government has provided explicit assurances to counsel for the



represented person that no such communication will be attempted
and no intervening change in circumstances justifying such
communications has arisen.
9-13.240 Overt Communications with Represented Targets

Except as provided in section 9-13.241 or as otherwise
authorized by law, an attorney for the government should not
overtly communicate, or cause another to communicate overtly,
with a represented person who the attorney for the government
knows is a target of a federal criminal or civil enforcement
inveStigation and who the attorney for the government knows is
represented by an attorney concerning the éubject matter of the
representation without the consent of the lawyer representing
such person. A "target" is a person as to whom the attorney for
the government has substantial evidence linking that person to
the commission of a crime or to other wrongful conduct and as to
whom the attorney for the government anticipates seeking an
indictment or naming as a defendant in a civil law enforcement
proceeding. An officer or employee of an organization that is a
target is not to be considered a target automatically even if
such officer's or employee's conduct contributed to the |
commission of the crime or wrongful conduct by the target
organization; likewise, organizations that employ, or employed,
an officer or employee who is a target are not necessarily

targets themselves.



9-13.241 oOvert Communications with Represented Targets --

Permissible Circumstances

An attorney for the government may communicate overtly, or
cause another to communicate overtly, with a represented person
who is a target of a criminal or civil law enforcement
investigation concerning the subject matter of the representation
if one or more of the following circumstances exist:

(a) Determination if Representation Exists. The
communication is to determine if the target is in fact
represented by counsel concerning the subject matter of the
investigation or proceeding.

(b) Discovery or Judicial Administrative Process. The
communication is made pursuant to diécovery procedures or
judicial or administrative process in accordance with the orders
or rules of the court or other tribunal where the matter is
pending, including but not limited to the service of a grand jury
or trial subpoena, testimony before a grand jury, service of a
summons and complaint, notice of deposition, taking of a
deposition, administrative summons or subpoena or civil
investigative demand.

(c) Initiation of Communication by Represented Person. The
represented person initiates the communication directly with the
attorney for the government or through an intermediary and, prior
to the commencement of substantive discussions on the subject
matter of the representation and after being advised by the

attorney for the government of the represented person's right to



speak through his or her attorney and/or to have the attorney
present for the communication, manifests that his or her waiver
of counsel for the communication is voluntary, knowing and
informed, and, if willing to do so, signs a written statement to
this effect.

(d) Waivers at the Time of Arrest. The communication is
made at the time of the arrest of the represented person, and he
or she is advised of his or her rights under Miranda v. Arizona,
384 U.S. 436 (1966), and voluntarily and knowingly waives themn.

(e) Investigation of Additional, Different or Ongoing
Crimes or Wrongful Conduct. The communication is made in the
course of an investigation of additional, different or ongoing
criminal or wrongful conduct. See 28 CFR § 77.6(e).

(f) Threat to Safety or Life. The attorney for the
government believes that there may be a threat to the safety or
life of any person; the purpose of the communication is to obtain
or provide information to'protect against the risk of harm; and
the attorney for the government believes that the communication
is reasonably necessary to protect against such risk.

(g) Effective Performance of Law Enforcement Functions.
The Attorney General, the Deputy Attorney General, the Associate
Attorney General, an Assistant Attorney General or a United
States Attorney: (i) determines that exceptional circumstances
exist such that, after giving due regard to the importance -- as
reflected in 28 CFR Part 77 and this section -- of avoiding any

undue interference with the attorney-client relationship, the



direct communication with a represented party is necessary for

" effective law enforcement; and (ii) authorizes the communication.
Communications with represented parties pursuant to this
exception shall be limited in scope consistent with the
exceptional circumstances of the case and the need for effective

law enforcement.

9-13.242 Overt Communications with Represented Targets --

Organizations and Employees

Overt communication with current high-level employees of
represented organizations should be made in accordance with the
procedures and considerations set forth in section 9-13.241
above, in the following circumstances:

(a) the current high-level employee is known by the
government to be participating as a decision maker in the
determination of the organization's legal position in the
proceeding or investigation of the subject matter of the
communication; and

(b) the organization is a target.

9-13.250 Communications During Investigative Stage -- Office
Approval Procedure

Before communicating, or causing another to communicate,
with a target the attorney for the government knows is
represented by counsel regarding the subject matter of the
communicafion, the attorney for the government should write a
menmorandum describing the facts of the case and the nature of the

intended communication. The memorandum should be sent to and



approved by the appropriate supervisor before the communication
"occurs. In United States Attorney's Offices, the memorandum
should be reviewed and approved by the United States Attorney.
If the circumstances of the communication are such that prior
approval is not feasible, the attorney for the government should
write a memorandum as soon after the communication as practicable
and provide a copy of the memorandum to the appropriate
supervisor. This memorandum should also set forth why it was not
feasible to obtain prior approval. The provisions of this
section do not apply if the communication with the représented
target is made at the time of arrest pursuant to section 9-
13.241(4d).
9-13.260 Enforcement of the Policies

Appropriate administrative action may be initiated by

Department officials against prosecutors who violate the policies

regarding communication with represented persons.

* % % % *



The following new section is added to Title 4, Chapter 8.
4-8.1300 COMMUNICATIONS WITH REPRESENTED PERSONS

Communications with represented persons in civil law
enforcement investigations and proceedings are governed generally
by the rules set forth in 28 CFR Part 77 and by USAM 9-13.200 et

seq.
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U. S. Department of Justice
Office of the Deputy Attorney General

Special Assistant to the Deputy Attorney General Washington, D.C. 20530

TO:

THROUGH:

FROM:

8UBJECT:

PURPOSE:

TIMETABLE:

DISCUSSION:

May 11, 1994
EXECUTIVE SUMMARY

THE ATTORNEY GENERAL
THE DEPUTY ATTORNEY GENERAL
Geoffrey M. Klineberg
Review of Comments Received on the Proposed Rule
Governing Department Attorneys' Contacts with
Represented Persons
To inform the Attorney General re: The comments
received on the most recent version of the
Department's proposed rule governing contacts with
represented persons.

None.

During the notice-and-comment period that closed on

April 4, 1994, the Department received 31 timely comments.
They can be divided into the following categories: attorney
organizations (8), U.S. Attorneys' Offices (5), private
individuals (9), an organization of state chief justices
(1), individual state judges (4), Department of Justice
attorneys (2), a federal district judge (1), and another
federal agency (1). Of the 31 comments received, nine
supported the promulgation of the rule; twenty opposed it:;
and two provided specific comments without taking a position
on the merits of the proposed rule as a whole. The comments
generally focused on the following issues: whether any
uniform rule is necessary; whether the Attorney General has
the constitutional and statutory authority to promulgate
such a rule; and whether the Department's internal
enforcement mechanisms would offer sufficient protection
against abuse of the rule.

RECOMMENDATION: None.



U. S. Department of Justice

Office of the Deputy Attorney General

Special Assistant to the Deputy Attorney General Washington, D.C. 20530
May 11, 1994

MEMORANDUM FOR THE ATTORNEY GENERAL
THROUGH THE DEPUTY ATTORNEY GENERAL
FROM: Geoffrey M. Klineberg

SUBJECT: Review of Comments Received on the Proposed Rule

Governing Department Attorneys' Contacts with
Represented Persons

SUMMARY

On March 3, 1994, the Department published for
comment the latest version of its proposed rule governing
contacts with represented persons. When the comment period
closed on April 4, the Department had received 31 separate
comments, including some from private citizens, national
attorneys organizations, U.S. Attorneys' Offices, and state and
federal judges. Although most of the comments concentrated on
the question whether the Attorney General had the authority to
promulgate such a rule and on the wisdom and legality of any
attempt to exempt Department attorneys from state rules of
professional conduct, some focused on the details of the proposal
and offered specific criticisms and suggestions.

Although the working group rejected most of the suggestions
that were received, it has largely rewritten the commentary
accompanying the rule in order to respond more clearly. and
directly to the arguments offered in opposition to the rule. 1In
a few cases, the working group did make certain changes to the
rule and to the commentary that were suggested by the
commentators, although these changes might best be characterized
as relatively minor adjustments. Despite the spirited opposition
to the proposed rule from some quarters, the working group's

final proposal remains largely the same as that which was
proposed on March 3.



