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I | “(B) the chim)@l‘ing. ﬁmnipula‘tion".or con-
2 “trol of nicotine in fobacco products;

3 “(C) the s‘alé or marketing | of tobacco
4 products: - “

5. "(D). ahy research mvolving safer tobacco
6 products; or | |

1 “(E) such other matters as the Secretary
8 “may prescribe; or

9 “(2) produced', or ordered to be produced, by
10 - 'th_e t_obaéco product manufacturer in any health-re-
11 lated civil or criminal proceeding, judicial or admin-
12 istrative, that has been commenced by the United
13 'Statés,‘an agency of the United States, a State or
14 - loéal governmental entity, or any person, or on _bé-
15-‘ half of such an.entitylor person, including attofﬁey—
16  client and other décuments produced of_ ordered to

17 be produced for in ‘car‘nera inspection. |

18 - “(b) ADDITIONAL INf‘ORMATION.—For the purpose

19 of obtaining additional information relating to the matters
20 in subsection (a), the Secretary may hold hearings; require

21 testimony, the deposition of witnesses, the answering of
22 interrogatories, or enté;r into and inspect facilities.

23 e DISCLOSURE BY.THE SECRETARY.—TStarting_not
24. later than 6 months afte_r the date of the enactment of

25 this subchapter, 't_he Secretary chall begin to make avail-
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able to the public. _ilsillg' the Internet and other means.
the documents submitted under subsection (a).
“(d) PROTECTION OF CERTAIN I‘NFOR.\L-\TION.——The

See

Secretary shall not disclose information obtained under
this section it such information is entitled to protection
as a trade secret or under the attorney-client privilege un-
less the Secretary determil'les that the disclosure of such
informa'tion is necesséry to promote the public health.

“(e) ENFORCEMENT.*Not\\dtllsfanding any other
provision of law, manufacturers of tobacco products shall
provide: ériy depositioh, documents, or other information,
answer any interrogétories, and allow any entry or inspec-
tion‘required pursuant to this section.

“(f) RULE OF CONSTRUCTION.—Nothing in this sec-
tion shall be construed to interfere in any\way with the
discovery rights of courts or parties in civil or criminal
pcheedjngs, administrative or jﬁdjcial, involving tobacco

products, or the right of access to such documents under

any other provision of law.

“(g) DEFINITION.—In this section: |

“(1) DOCUME_NTS.—-The term ‘documents’ in-.
cl.udes originals and drafts of any kind of yvritten or
graphic matter, regardless of the manner of ‘produc-
tion or reproduction, of any kind of deseription,

whether sent or received or neither, and all copies
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thereof that are different in any way from the origi-

nal (whether by interlincation. receipt stamp, nota-

tion, indication of copies sent or received or other-

wise) regardless  of whether ‘c(mf’idcntial’,"‘pri\‘i-
leged’,. or Ot}ICl'\\"l\P 1mlu(ln'10' any paper, book, ac-
count, photograph. blueprint, drawing, agreement,

contract, memorandum, advertising material, letter,

telegram, object, report, record, transeript, study,

. note, notation, working paper, intra-office commu-

nication, Intra- dcpartment commumcatlon inter-
department commumcatlon . chart minute, index
sheet, routmg sheet, computer software computer
data, dehvery ticket, flow sheet prlce hst quotation,
bulletm, circular, manual, summary, recording of
telephone or other conversation or of interviews, or

of conferences, or any other written, recorded, tran-

seribed, punched, taped, filmed, or graphic matter,

~regardless of. the manner produced or reproduced.

Such term shall also include an}-r tape, recording,
videotape, computerization, or other _elect_ronic re-
cording, whether digital or analog or a combination -
of the two. ;

“(9) MANUFACTURER OF. A TOBACCO PROD- -

‘vcT.—The term ‘manufacturer of a_tobacco product”

also includes the Tobacco Institute, the Council for
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Tobacco Research. the Smokeless Tobaceo Couneil.

the Center for Indoor Air Research. or any other

trade association or entity that is primarly tunded

by persons who manufacture a tobacco product.

- “SEC. 579. CITIZEN SUITS.

“(a) AUTHORITY.—Any individual on his or her own

behalf may commence a-civil action—

(1) against any person who is alleged to be in

~ violation of this subchapter, in the district court f01

the distriet in which the alleged violation occurred or

in which the defendant resides or is found; or

“(2) against the Secretary or the Commissioner

“where there is alleged a failure of the Secretary or

Commissioner to perform any act or duty required

“under this subehapter in a district court for the dis-

tI‘lCt in Whlch an alleged failure to perform occurred

_or in the district court of the District of Columbla

“(b) JURISDICTION.—The d1str1ct courts of the Umt-

ed States shall have jurisdiction, w1thout regard to the
- amount in controversy or the cmzenshlp of the parties,
to enforee the proﬁsions of this stlbchapter, or to order
th‘e Secretaryf to perfOrm-such‘act'or«duty, as the case
méy oe, and to apply any appropriate civil penalties. The
district eourts of the United States shall have jurisdiction'

to compel action by an agency where such action is found
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te be unreasonably (i@lil}'(?(l. except that such an action
may not be maintained unless the plaintift has provided
the Secretarv with a notice of the. intent.k of the piaintif‘r‘
to file such a.c-.t_iovn at It)ﬂét 90 davs prior to the filing of
such action. | |

| “(e) COSTS AND DAMAGES.—A court under sub-
section (b) may award costs of litigation, including reason--
able attorney’s fees; to _ény party where the court deter-
mines that such an award is appropriate. No damages of |
any kind, Whether compenéatoxy or punitive, may be

awarded to the 'indjvidual-in actions described .in sub-

“section (Aa)(2). Any damages awarded to the Federal Gov-

ernment shall be paid to the Treasury.
“SEC. 580. AGRICULTURAL PRODUCERS.
“The Secretary may not promulgate any regulation

under this subchapter that has the effect of placing fegu—

latory burdens on tobaeeo,p'roduce_rs (as such term is used .

for purposes of the Agricultura’ Adjustment Act of 1938
(7 U.S.C. 1281 et seq.) and the Agricultural Act of 1949

(7 U.S.C. 1441 et seq.)) in excess of the regulatory bur-
dens generally placed on other agricultural commodity
producers. This section shall not be construed to limit the

regulatory requirements that may be imposed . on produc-

ers who are also manufacturers under this Act.
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«SEC. 581. AUTHORITY OF SECRETARY.

“To carry out this subchapter. the Secretary may

hold hearings, administer oaths. issue subpoenas. require

t‘he testimony or deposition of \\'it11cs$g*s, the production
of (lOCl_llllQl.ltS, or tl‘le ;1115\\;e1'ing of intel'r%)giur(n'ics. or,
upon presentation of the proper credentials, enter and in-
spect facilities. Ih the case of a refusal of a person to obev
a subpoena, any district court of the United States for
the distriet in which such person is found, resides or con-
ducts business, upon application by the Commjssionér,
shall have 'jurisdjcfion to issue an order requiring such
person to appear and give testimony or to appear and
produce _evidence" or both. The faih_lre- to obey such an .
ofder of the court may be .punished by the court as con-
tempt ‘théreof, and by} penalties of up to $25,000 per
day.”. | ' ’
SEC. 206. REPEALS. |
The following provisions of law shall be repealed:
(1) The Federal Cigarette Labeling and Adver—
tising Act (15 U.S.C. 1331 et seq). .
o (2)- The Comprehensive Smokeless Tobacco
Health Education Act of 1986 (15 U.S.C. 4401 et
seq)
SEC. 207. AUTHORITY OF‘ FEDERAL TRADE COMMISSION.
Nothing in this title, or an amendment made by tilis

title, shall be construed to in any way reduce the jurisdie-
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| tion of the Federal Trade Commussion over the advertising

2 of tobacco products.
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TITLE III—YOUTH SMOKING RE-
DUCTION TARGETS AND IN-
CENTIVES TO REDUCE YOUTH
SMOKING RATES

'SEC. 301. PURPOSE.
It is the purpose of this title to encourage the achieve-

‘ment of reductions in the proportion of underage consum- -

ers of tobacco products through the imposition of addi-

tional financial deterrents relating to tobacco products if
certain underage tobacco-use. reduction targets are not

met.

SEC. 302. CHILD TOBACCO USE SURVEYS.

(a) ANNUAL PERFORMANCE SURVEY.—Not later

than 1 year after the date of the enactment of this Act o

and annually thereafter the Secretary shall conduct a sur- |

vey to determine, in accordance with subsection (b)—

(1) the percentage of all individuals under 18

years of ag"e_'whq uséd a tobacco product within the
past 30 days; and |
(2) the percentage of all individuals under 18

years of age who 1dent1fy each brand of tobacco

.product as the usual brand smoked or used w1thm

- the past 30 days o
(b) EXCLUSION OF CERTAIN AGES. ——The Secretary

shall exclude from the survey conducted under subsection
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(a). Cll‘lldlell under the age of 12 vears (or such other less—
er age as the \euetan'\ may estdhllsh to stnengthen the
validity of the survey ).
" (¢) BASELINE LEVEL.—

(1) [N GENERAL.—The bascline level of the
child tobacco product. use (referred to in-this title as
the _“baseline level-") is the percentage of individuals
‘under 18 vears of age determined to have used the
tobacco product in the first annual performance sur-
vey for 1999.

(2) MANUFACTURERS.—The baseline level of
tobacco product use with respect to a manufacturer
is the percentage of individuals. under 18 years of
age determined to have used any to_bacco product of

" such manufacturer in the first annual performance
survey for 1999. |
(d) ADDITIO\IAL MEASURES —In order to increase

the understandmg of youth tobacco product use, the See-
retary may, for mformatlonal purposes only, add addl—
tional measures to the survey under subsectlon (a) con-
duct perlochc or occasmnal survevs at other times, and

conduct surveys of other populatlons such as young a.dults

'The r,esult.s of s,uch_surveys ‘shall be made available to

manufacturers and the public to assist in efforts to reduce

youth tobacco use.
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(e) ADMINISTRATION. —

) RESULTS.—The Sec-retalyl shall establish a
scientific advisory board to ensure that swrveys con-
ducted under this section pmduee"rem_llts that are
1‘@1’1501131)1‘\" precise and valid.

(2) TECHNICAL ;&D.JUSTBLENTS.%The Sem-etmy
may make technical changes in the -manner in which
the surveys are conducted so long as adjustments .
are nmdé to ensure that the reSults Qf the suﬁeys
are comparable from year to year. |

- (3) PARTICIPATION IN SURVEY —Notw1thstand
ing any other prov;san of law, the Secretary may
conduct a. survey in’\_iolving minors if the results of
such survey with réspect to such minors are kept

confidential and not disclosed.

SEC. 303. REDUCTION IN UNDERAGE TOBACCO PRODUCT

USAGE.

(a) ANNUAL DETERMINATION.—The Secretary shall

annually determine, b.asqxd on the annual performance sur- |

| Veys under section 302:,"whether the required percentage -
:réduc'_cion (as described in _subsection (b)) n the ﬁnderage :
use of tobac-colproducts for a year has been achieved for

he year involved. Such deternunatnon shall be. based on—

( 1) with. respect to cigarette products, the aver-

age annual percentage prevalence of the use of to-
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bacco products by individuals who are under 13

vears of age (as determined under section 302(a))

for. the vear involved as compared to the baseline -

Jevel for cigarette products (as determined under

section 302(¢)): and
(2) with respect to smokeless tobacco products,

the average annual percentage prevalence of the use

~ of smokeless tobacco products by individuals who are

under 18 vears of age (as dctermined under section
302(a)) for the year involved -as co‘mpared"to the
baseline level for smokeless tobacco products (as de-

termined under section 302(c)).

(b) PERCENTAGE REDUCTION IN UNDERAGE USE OF
ToBacCcO PrRODUCTS.—For purposes of this section, the |
required pexicentage reduction from the basel'me level in
the percentage undef'a,g;e'use of tobacco products with re-

spect to each tobacco product shall be as follows:

(1) CIGAmaTTES.—With reépect to cigarettés—}i

(A) the percentage reduction in the pei'—

| centage use of cigarettes shall be at least 20

percent for each Qf, the calendar years 2001 and
2002; |

. .(B) the p_efcentagégreduction‘ in. the per- .

centage use of cigarettes shall be at least 40
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percent tor each of the calenduf .\'e;in'ﬁ 2003 and
200‘4.:

((") the percentage reduction in thc’ per-
centage use of cigarettes shall he at least 55
percent  for each of the calendar vears 2005
through 2007: and -

(D) the percentage' Ifeduction in the per-
centage use of qigarettés shall be at least 67
percenf for célendar vear 2008 and each subse-
quent calendar year. | |

(2) SMOKELESS TOBACCO PRODUCTS.—With re-

spect to smokeless tobaceo products—

(A) the percentage reduction in the per-
centage use of smokeless tobacco products shall |
be at least 15 pei‘ceht for each of the calendar
years 2001 and 2002;

(B) the peféenta,ge. r’edulction,in the per—

centage use of smokeless tobacco products shall -

. be at least 25 percent for each of the calendar

years 2003 and 2004;

(C) the percentage reduction in the per-

| centage use of smokeless tobacco products, shall

be at least 35 percent for each of the calendar - .

years 2005 and 2007; and
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(D) the pen?enm'gu, reduction in the per-

~ centage use of smokeless tobacco products Shall

be at least 45 percent t'er- calendar. yvear 2008
and each'31'11).'\:«3(‘11‘1011t calendar vear.

(¢) APPLICATION TO .\I_,»\,\'tl«‘.v\("rLERER.-e\\'ith respect

to the average annual percentage prevalence of the use

of each manufacturer’s brands of tobacco produet by indi-

viduals who are uhder 18 vears of age, as determined on
the basis_of the annual performance. survey conducted‘
under sectien'302(a), each manufacturer which manufac-
tured a brand or brands of tobacco product on or before -
the date of the enactment of this Act shall reduce the per-
centage of children who use such manufecturer’s brand
or brands in .aecerdence with the percentage reductions
required under subsection (b).

(d) REPORT.—NQt later than December 31,.2005,
the Secretery shall prepare and submit to the appropriate
committees of Congress a report concerning the progress

made in achieving percentage reductions in the use of to-

baceo products together with the recommendations, if any,

“of the Secretafy for sti‘onger reductions in calendar years

after 2008.
SEC. 304. NONCOMPLIANCE.
(a) INDUSTRY-WIDE PENALTY.——If, with respect to

a year, the Secretary determines under sectibn,303(a)-that
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tho mumed percentage leductlon tm either cigarettes or

smol\dess tobaceo products has not been achieved as re-

quired under section 303(b). the becretary shall impose
an industiv-wide penalty on the ‘manufacturers of such -
pm(lmt In an amount that is equal to 3. 10 cents for.each

unit of the- tobacco product mvolved that is manuchtuxed

zmd distributed for consumer use in the year following the

vear in which the noncompliance occurs.
(b) MANUFACTURER-SPECIFIC PENALTY. — |
(1) IN GENERAL.—With respect to each manu-
facturer for a year, if the Secretary determines
under section 303(a) that the required percentage
reduction for either cigerettes or smokeless tobacco
products ‘have not beeﬁ achieved by such manufac-
"turer as requjred under section 303(b), the Sec- |
retary shall impose a penalty on such manufacturer
in an amount equal to |
(A) $.10 cents if the noncomphance factor
exceeds 0 but does not exceed 10, |
| ‘ (B) $.20 cents if the‘nonc‘ompli'ance factor
exceeds 10' but does not exceed 15; |
(C) $.30 cents if the noncompliance factor
 exceeds 15 but does not exceed 20; and |
. (D) $.40 cents if the noncompliance factor

exceeds 20;
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for each unit of a t<:»h;u‘~<;«()~ product that is-maimt‘a(z- |
tur.ed a.n(l distributed for consumer - use 'b.\' suc-l{
manufacturer in the vear following the year for .

which the determination 1s made.

(2) NONCOMPLIANCE FACTOR,—The noncompli-

ance factor of a manufacturer for a year shall be

equal ‘to the percentage reduction required under

section 303(b) for the yéar‘ less the actual percent-

age reduction for the year {as determined under

paragraph (3)).

(3) ACTUAL PERCE\ITAGE REDUCTIO\I —The

actual percentage reduc'tion of a manufacturer shall

_be equal to 1 less the ratio lof—

(A) the percentage of individuals under 18
years of agé who have been determined to use -
the mangfactufer’s pfodqcts (as detérmined
undér, Sectibn 30\2(a)‘) for the year involved; and
(B) e baseline 1ével for the manufacfurer
"(as detefmined unde'r' Sectian '302(0));
multiplied by 100.~ |
(c) DE MINIMIS RULES.—

(1) EXEMPTION —The Secretary shall not im-
pose a penalty on a manufdcturer under subsection
(b) 1if the »Secreta.‘ry..aetermi;nes that the tobaccé'

products manufactured by such manufacturer are
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used by less than 0.5 percent of the total number of

children determined to have used such tobacco prod-

uets for the vear ivolved.

(2) PENALTY.—If the  Seccretary determines

that,

(A) either—

(i) the tobacco products mamlfac,t‘urcd
by a manufacturer under the baseline sur-
vey conducted under section 302(c), are
used by less than 0.5 percent of the total

| number of children determined to have
used such tobacco products for the year in-
| volved; or

(ii) the manufacturer was not manu-
facturing tobacco products in the year the
baseline survey was conducted; and
(B) undgr an annual survey conducted

: under section 302(a) for the year involved, the

| tobacco products manufactured by such manu-

‘facturer are used by more than .0.5 percent of

the total number of children determined to have

used such tobacco products for the year in-
volved; | |

the Secretarv shall impose a penaltv on. such manu-

facturer in an amount equal to $. 40 cents’ for each
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Nl unit of the tobacco product mvolved that is manutac- -
2 ‘ tured and distributed for consﬁ‘mer use i the vear
3 following the year ‘for which the . determination 1s
| 4 made.
| 5 (d) NONCOMPLIANCE FEES FOR CONSECUTIVE VIO-
6 LATIONS —
7 (1) In GENERAL.—If a-'xxlallufzxctlll'e;- of a to-
8 “bacco produet, .‘the cigarette iridustfy, or the smoke-
9 less tobacco industry fails to comply with the reduc-
10 tions required under this title in 3 of 4 consecutive’
11 years, the noncompliance feé that is required to be
12 paid by the manufacturer, cigarette industfy, or
13~ smokeless tobaccé in_dustry, whichever is applicable,
14 under this section for each unit of tobaceo products
15 ~ manufactured by ‘such manufacturer or industfy ,
16 which is distributed for consumer use in the yéar fol-
17 lox;ring the year in whjch the noncompl’iance oceurs,
18 . shall be the amount detefrr-.iri_ed under subsection (b) |
19 for the yéaf multiplied by 2. | .'
20 (2) ADbiTI_OI#AL NONCOMPLIANCE.—If a manu-
21 facturer or industry described. in paragraph (1) fails
22 to comply \lVit'h ‘thé reductions required under this
23 title— | |
'4 24 | (A) in 5 or 6 consecutive years, the non-
25 compliance fee described in such paragi'aph

February 12, 1998

S.L.C
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shzﬂll be the amount determined under sub-

section (b) for the _rfeal' multiphed by 3: and
(B) in 7 or more consecutive you rs. the
noncompliance fee described inv such paragraph
shall be the ‘amount determined under sub-

section (h) for the vear multiplied by 4

(¢) PROHIBITION ON SINGLE-PACK SALES IN CASES
OF REPEATED NONCOi\IPLL&NCE.—Not later thuné vears
after the date of enactment of this Aet, the Secr*efary shall
establish regulations to prohibit the}. sale of single r)aéks
of a manufacturer’s tobacco products in cases of repeated
nonéompli‘ance with the reductions required under sectio.nl

303(b). Such regulations sha.ll require that, if a manufac-

‘turer fails to comply with such reductions in 4 or more

consecutive years, the manufacturer’s tobacco products
may be sold in the follt)wing year only in packages contain-

ing not less than 10 units of the product per package (200

cigarettes per package in the case of cigarettes, and a cor-

responding package size for other tobacco products).
(f) REQUIRED GENERIC PACKAGING IN SEVERE
CASES OF REPEATED NONCOMPLIANCE.—Not later than

years after the date of enactment of this Act, the Sec-

retary’ shall estabhsh regulatlons to require .units . and

packages of a manufacturer s tobacco products to have ge-

neric packagmg in severe cases of repeated noncomphance
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with the I“GdllCtiOnS-l'(‘_‘(.f{uil‘(?('l under section 303(b). Such
regulations shall 1'equiroj‘tlmt;‘it‘ a manufacturer fais to
comply with such reductions- in 6 or more conéeéupive
‘\-fmrs. the manufacturer’s tohicco pm(h_l:(_-ts may be sold
in the f'olloﬁng vear only "in units and pdckages whose
packaging_' contains no external images,r logos, or -text
(other thanﬂ any fequired labels), except that the bi‘&nd
name and the identifier ‘tobaceo’ may appear on the pack;
aging in block lettering in, black ’type on a white back-
ground. - | o

“(g) PAY\IENT —.—The penalty to be pald by a manufac— |
turer under this section shall be paid on a quarterly bas1s
with payments due not later than 30 days after the end
of each calendar quarter.

(h) PROCEDURES.;—In assessing penalties under this
séction', ‘the Secretary shall have in place précedﬁre's to
take into account the effect that vthe margin of error of
the annual survey may have on the amounts of penalties
assessed to manufacturers. |

(1) OTHER PRODUCTS —The Seeretary may promul—
gate regulationslll'equjring reductions in the use of other

tobacco products by individuals under 18 years of age.

‘Such regulations shall contain. provisions for the -applica- .

tion of monetary pena.ltiés for the failure of manufacturers’

to achieve such reductions.
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SEC. 305. RULEMAKING PROCEDURES,

(a) DOCI{ET._—Net later than the date- of the'proposal
of any 1'eg'ulatien under this title, the Secretary shall es-
tablish a 1'1ilt'111:_1ki11g"docket for action on such regulation -
(i'eferre(;l to in this section tlS a “rule’”). Whenever a rule
applies only within a particular State, a second (identica.l)
docket shiall be established in the appfepriate regional of-
fice .of the Department of He'alth and Human Services.’

(b)- PUBLICATION.—In the case of any rule to which
this section applies, notice of proposed rulemaking shtxll
be published in the Federal Register, as provided under
section 553(b) of title 5, United States Code, shall be ac-
companied by a statement of its Abasi_s__ and purpose and
shall specify the period evailable for public comment, (here-
inafter referred to as the “eomment‘ period”) The‘notice

of proposed rulemaking shall also state the docket num-.

ber, the loeatlon or locatlons of the docket, and the times

it will be open to public inspection. The statement of baS1s
and purpose shall include a summary of—
(1) the factual data on which the proposed rule
18 based, | |
(9) the methodology used in obtaining the data
~and n analyzmg the data and _
(3) the major legal 1nterpretat10ns and pollcy
considerations’ underlying the proposed rule. |

(c) PuBLIC COMMENT.—
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(1) PUBLIC INSPECTION.—The rulemaking
docket ’1‘6([}1i1'e(l under subsection (a) shall be open
for inspection by the ‘pub‘lic at reasonable times spec-
ified in the notice of proposed nilemaking. Any pel‘;

son mayv copy documents contained in the docket.

The Secretarv shall provide copyving facilities which
may be used at the expense of the person seeking
“copies, but the Secretary may waive or reduce such

‘expenses in such instances as the public interest re-

quires. Any person may request copies by mail if the
person'pays the éxpenses, including pérsonnel costs
td do the copying. |
(2) COMMENTS AND OTHER MATERIAL IN
DbCKET.——— |
(A) COMMENTS.—Promptly upon recéipt
; by the Secretary, all written comments" and doc-
umentary information on the proposed rule re-
ceived from any person for melusion in the
docket during the comment period shall be .
placed in the docket. The transeript of .public
'hearingé, if any, on the proposed ru_le shall also
be iﬁcluded in the docket pr‘or‘nptly'"upon feceipt
- from the person who transcribed such,hearingé. A
~All documents which become available‘ after Athe.

proposed rule has beew published and which the
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Secretary determines are of central relevance to

the l'uleinakin0 shall be placed in the docket as

's00n as posslble after thelr availability.

(B) REQUIREMENT TO PLACE IN DO(,I\—
ET.—The (h'afts Qf proposed rules submitteclb‘\'
the Sec'retary‘ to the Office of XIéru@ement and
Budget for ahy interagency review px;oeess prior-
to the proposal of any sue}1 rule, all documents
accompanying such drafts, and all written com-
ments thereon by other ageneies and all written
responses to such written comments by the Sec-
retary shall be placed In the decket no later
than the date of proposa.l of the rule The

| drafts of the final rule subnutted for such re-

view process prior to promulgation and all such

| wntten comments thereon, all documents ac-

companying such drafts, and wrltten responses
thereto shall be placed in the docket no later

_than' the date of promulgation.

(d) OPPORTUNITY. FOR ORAL PRESENTATION.—In

promulgatmg a rule to which th1s section apphes—

(1) the Secretary shall a.llow any person to sub-

‘mit written comments, data, or -documentary infor-

" mation;
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(2) the Sec-reﬁn& shall..give interested persons.
an opportunity for the oral ‘preseutzltion of data,
views, or argumentsj in addition to an 6pportunity
to make \\Titfell subnﬁssions; | |
(3) a transeript shall be kept of any oral pres-
entation; and' | |
(4) the- Secretéi'y shall keép the r'ecyo‘rdv of such
proceeding open for 30 days after completion of the
proceeding to provide an opportunity for submission
of rebuttal and sﬁp‘plémentary information.
(e) MATERIAL TO ACCOMPANY RULE.—
(1) IN'GENERAL.—The promulgated rule shall
be accompanied by—
| (A) a statement of basis and purpose like
that referred to in subsection (b) with réspect‘ :
- toa proposéd r_uié; and | |
(B) an explanation of the reasons for any
major changes in the promulgated rule from the
; proposed‘ rule. \ | |
(2) RESPONSES.—The promuJééted rule shall

also be accompanied by a response to each of the

significant comments, criticisms, and new data sub-

- mitted In written or oral presentations,.during the.

- ecomment period. -
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(3) I_JI.\IIT.\’I‘IO;\'.——THG pl'm-nul_'gated rule may
not be hased (in part or whole) on any inforllrmtion
or data which has not been placed in the dlocket as

of the date of such promulgation..

- () JUDICIAL REVIEW.—

(1) IN GENERAL—The record for judicial re-
view shall consist exclusively of the material referred
to in subsection (b), subparagraph (A) of subsection
(¢)(2), and paragraphs (1) and (2) of subsection (e).

| (2) LIMITATIONS.—Orﬂy an objection~to'a rule -
of pfocedure which was raised with reasonable specl-
ficity during the period for public comment (includ-
ing any public hearing) may be raised during judi-
cial review.‘ If the pérsoh rais'ing‘ an objection can
demonstrate to the SéCretafy that it was impractica-
ble to raise such objection within such time or if the

grounds for such objection arose after the period for

public comment (but within the time specified for ju-'

dicial review) and if such objection is of central rel-

evance to the outcome of the rule, the Secretary

‘shall convene a proceeding for reconsideration of the

rule and provide the same procedural rights as

would have been afforded had the information been .

available at the time the rule was proposed. If the

Secretary refuses to convene such a proceeding, such
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person may seek review of such. refusal m the -L'nitec‘l

Stétes court of aﬁpea.ls tfor the appropriate cireuit.

Such reconsideration shall not postpone the effecl--
~tiveness of :the rale. The effectiveness 6f the rule

may be staved'during such x'e(i«)lisiclex‘zlti011, however,

b\ the Secretary or the court for a pefiod not to ex-

ceed 3 mﬁnths)

(¢) JURISDICTION.—The sole forum for challenging
procedural determinations made by tllc Secretary under
this section shall be in the United States courf of appeals
for the appropriate circuit at the time of the substantive
review of the rule. No interlocutory appeals shall be per-
mitted with resbecf to such procedural determinations. In
reviewing alleged procedural errors, the court may invali- |
date the rule only if the errors were so serious and related
to matters of such central relevanee to the rule that there
is a substantial hkellhood that the rule would have been
s1gmﬁcantly changed if such errors had not -been made.

(h) REVERSAL OF SECRETARY’S ACTION.—In the

case of review of any action of the Secretary to which this

‘section applies, the court may reverse any such action

_ ‘found to be—

(1) arbitrary, capricious, an abuse of diseretion,

or otherwise not in accordance with law;
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. (2) contrary to ‘constitutional right. power.

- privilege. or immunity:

(3) in excess of statutory jurisdiction. authoriry.

“or limitations. or short of statutory right: or

(4) ‘\\jtllouf observance of ’procedure_ re'qui.red by
law, if—
(A) suc.l;f failure to observe such procedure
1s arbitrary‘or capriciou.s;
(B) tlie_ 1'equirement of subsection ()(2)
“has been met; and
(C) the condition of the last sentence of
subseetion (g) is met.

(1) DEADLINES —Each statutory'deadline for pro-

mulgation of rules to which this sectlon applies which re-
quires promulgatlon less than 6 months after date of pro-
posal may be extended to nlot more than 6 months after
date of proposél b_y the Secretary upon a determination
that such extension ie necesséi'y to afford the public, and
the agency, adequate oppertunity fo carry out the pur--

poses of this section.

(]) EFFECTIVE DATE.—The requlrements of this sec-

tion shall take effect with respeet to any rule the proposal
~of ,whjch_occurs after 90 days after the date.of ,enaetment.‘ |

of this Act.
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" (k) RULE OF CONSTRUCTION.—Nothing in this Act

shall be construed to authorize judicial review.of regula-

tions or 0‘1‘(l’el's of the Secretary under this Act, except as

ot}wr\\lse pum(led for m this, tlrlo
(1) \O \FA\ —In any agtxon 1espectmo the pxomul
atlon of 1e<rulat10ns un(len thxs title or the admlmstl atlon

or enforcement of this title no couvt shall grant any stay,

" injuuctive or sixuilar relief before final judgmeut by such

cour t n such action.’

«(m) PuBLIC PARTICIPATION —It 18 the intent of
Congress that, consistent with the pollcy of the Adminis-
trative Proeedures Act, the Secretary in promulgating any’
regulatiun under. this title, including a regulation subject
to a deadline, shall ensure a reasonable period for publie
participation. of at least 30 days, except as otheruvise ex-
pressly prov1ded for. |
SEC. 306. MISCELLANEOUS PROVISIONS
(a) J UDICIAL REVIEW.—A manufacturer of tobaceo
products may seek judicial review of any aetlon under this
title only after a penalty has been assessed and paJd by
the manufacturer to the Department of the Treasury and
only in the United States Disiu'iet Court for the District

of Coluiubia._ I_n_‘ an action by a 'manufacturer seeking judi-

cial review of an annual performance survey, the manufac-

turer may prevail—
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(1) onlyv it the manufacturer shows that the re-

sults of the performance survey were arbitrary and

capricious: and -

(2) only to ‘tl.lé extent that the ménut’aicturer
shows that it would have been required to pay a sub-
stantially lesser penalty if the results of the perform-
ance survey were not arbitrary and capricious.

(b) PROHIBITION.—No stay or other injunctive relief

may be granted by the Secretaiy or any court that has

10 the effect of enjdining the impositiori and collection of pen-

11 alties to be applied under this section.

12
13
14
15
16
17
18

(¢) DEFINITIONS.—AS ﬁsed in this title:

(1) CHILD..—The terxﬁ “child” 'me.a‘ns',” except as
provided in section 302(b), an individual who is
under the age 'Qf 18. |

| (2) .MANUFACTURER.—'—The. term ‘““manufac-.
furer” includes any per"son‘ who imports a finished

tobacco product.
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TITLE IV—TOBACCO - TRANSI-
TION ASSISTANCE TRUST
FUND -

SEC. 401 TOBACCO TRANSITION ASSISTANCE TRUST FUND.

- (a) ESTABLISHMENT.—There is establiished ‘in the

Treasury of the United States a trust fund to be known

as the “Tobaceo Transition Trust Fund”, consisting of

such amounts as may be appropriated or credited to the - |

‘Trust Fur;d..

(b) TRANSFERS TO TRUST_ FuND.—There are appro-
priated and trénsferred to the Trust Fund for each fiscal
year amounts made available to the Trust Fund as pro-
vided for in section 101(d)(7).

(.C) REPAYABLE ADVANCES.—

‘(1) AUTHORIZATION.—There are authorized to

~ be appropriated to the Trust Fund, as repayablg ad-

vances, such sums as may from'time tb time be nec-
essary to make expenditures. under subsection '(d). ‘

| (2). REPAYMENT WITH INTEREST.'——Repayable

advances made to the Trust Fund shall be repaid,

and interest on the advances shall be paid, to the

- general fund of ‘th.e‘ Treasury when the Secretary of

the Treasury determines that moneys are lavailable'

in the Trust Fund to make the payments.
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(3) RATE OF INTEREST,.;InteI'est on an ad-
vance made Lincler this subsection shall be at a rate

determined by the Secretary of Treasury (as of the

close of the calendar month preceding the month in

which the advance is made) that is equal to the cur-
rent average market vield on outstanding markefable
ob'ligatio'ns of the United Stat_es with remaimng pe-
riod to maturity comparable to the anticipated pe-

riod during which the advance will be outstanding. A

' (d) EXPENDITURES FROM TRUST FUND.—

(1) In ‘GENERAL.%Subject to paragraph (2),
amounts in the Trust Fund shall be available for
making expenditures to prdvide transition assis.tance
to tobacco ‘prc;d'uce'rs and tébacco-growing commu-
nities to adjust to reduced demand for tobaceo, in:

cluding economic development assistance, assistance

~ through rétraining of tobacco producers and tobacco

factory workers, or scholarships for tobacco pfoduc-

ers.
(2) IMPLEMENTATION.—Amounts in the Trust

Fund shall be available for mvaking expenditures de-

seribed in paragraph (1) only if a law is enacted not -

later than January 1, 2000, that specifically pre-

seribes authorized uses of the Trust Fund.
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" (¢) BUDGETARY TREATMENT.—This section con-

stitutes budget authority-in advance of appropriations

_ Acts.

(f) TERMINATION oF EFFECTIVENESS.—The author-
ity provided by this section terminates effective January

1, 2000, unless a law is ‘enacted not later than J anuary

1, 2000, that spec1flcally pr QSCI‘lbeb authorlzed uses of the-

Trust Fund.
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TITLE V—STANDARDS TO RE-
DUCE INVOLUNTARY EXPO-
SURE TO TOBACCO SMOKE

SEC. 501. .STANDARDS TO REDUCE IWOLﬁNTARY EXPO-

| SURE TO TOBACCO SMOKE. o
The Occupational Safety and Health Act of 1970 (29

U.S.C. 651 et seq.) is aménded by adding at the end the

following: |

“SEC. 35. STANDARDS TO REDUCE INVOLUNTARY EXPO-

© SURE TO TOBACCO SMOKE. |
““(a) DEFINTTIONS—In this sectiori—
“(1) PUBLIC FACILITY.— | |
| “(4) IN GENERAL.—The term ‘public facil-
ity’_ means any workplace covered by this Act
and any enclosed structure réguiarly entered by
10 or more individuals at leaét 1 day per week,
including any such building owned by or leased
to a Federal, Stéte, or local government -entity
(includi‘ng Congress). Such term éha.ll not in-
l clude any buﬂdiﬁg or portion thereof while used
as a privaté residence.
““(B) ExXCLUSIONS.—The "term ‘publié fa-
cility’ does not include a portion of a building
- which is used as a bar, a facility in which a re-

tailer engages primarily- in the business of sell-
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ing fobaceo-proch&ts, a hotel guest room that is
designated.ais a smoking room, a pfivate club -
while m use for social or fraternal aeti\dtiés

that ‘are not open to the 'publie, a casino, a

‘bingo parlor, a restaurant with an indoor seat-

- ing capacity of fewer than 50 individuals that

is not a fast food restaurant, or a prison.
“(C) BAR.—The term “bar” means any in-

door area that is operi to the general public and

that is devoted to the sa.le. and service of alco- - -

holic beverages for on-premises consumption

- where' the service of food is only incidental to

the eohsumption of such beverages. Service of
food shall bé considered incidental if the food
service generates less than 50 percent of the
total annﬁé.l gross” food and liquor sales of the
establishment. |

“D) FAST FOOD RESTAURANT.—As used

" in subparagraph (B), the term ‘fast food res-

taurant’ means any restaurant or chain of res-
taurants in which employees primarily distrib-
ute food: through a customer piek—up (either at
a counter or drive-through m’hdoxﬂ. The Ad-

ministrator of the Occupational Safety and

‘Health Administration may promulgate regula-
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tions to c'larify this -subparagraph to ensure
that the intended inclusion of workers in estab-
lishments catering largely to individuals under
18 vears of age 1s achieved. |
~ “(2) RESPONSIBLE ENTITY.—The term ‘respon-

sible entity’ means, with respect to any public facil-

" ity, the owner or operator of such facility except - ‘

that, in the case of any -such facility or portion

thereof which is leased, such term means the lessee.
“(b) SMOKE-FREE ENVIRONMENT POLICY.—
“(1) PorICY REQUIRED.—In order to prbtect B

children and adults from cancer, respiratory disease,

‘heart disease, and other adverse health effects asso-

clated xﬁth breathing environmental tobacco smqke,

the respon_sible entity for eaéh public facility shall

adopt and implement at such facility a smoke-free

environment pélicy which meets the requirements of
paragraph (2) or (4).

_ ‘~;(2) ELEMENTS OF POLICY.—
© “(A) Tv GENERAL—Each smoke-free envi-
ro@ent policy for a public facility shall—

“(1) prohibit the smoking‘ of ciga-

rettes,‘éigars, and pipes, and any other

combustion of tobacco within the facility -

and on facility property within the imme-
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diate Viéinjty of the entrance to the facility
.or any air ifltake vent (inclﬁding open win-
dows and doors): and
“(ji) post a elear and prominent no-
tice of the smoking prohibition in éppro-
priate and w'éible’ locations at.the public fa-
- cility. |
“(B) EXCEPTION.—The smoke-free envi-
ronment policy for a public facility may provide |
an ekception to the prohibition specified in sub-
paragraph (A) for 1 or more spéeially des-

ignated smoking areas within a public facility if

such area or areas meet the requirements of

paragraph (3).

- “(3) - SPECIALLY . DESIGNATED  SMOKING
AREAS.—A specially desig'nated- smoking area meets

the requirements of this subsection if—

“(A) the area is ventilated in accordance

 with specifications promulgated by the Sec-

retary of Labér, in consultation with the Ad-
ministrator of the Environmental Protection
Agency, that ensure that air from the area is
directly exhausted to the outside of th.é-building :

and does not recirculate or drift to other areas

within the public facility;
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“(B) the area is maintained at negative
pressure, as compared to adjacent nQnsmokirig
zireaé, as determined under regulations promul-
gated by the Secretary of Labor; in consultation
with. the Admihﬁtr_atbr of the Environmental
! Protection Agency; and R
“(C) nonsmoking individuals are fully ad-
vised t_hatA the area is a émo_king area and such
individualé do not have to 'enter the area for
’ ari_y‘pufpoée while smoking is déeurring in such
area, and'for an additional p’eribd that allows
for at least 3 air exchanges to occur in theb
room. . |
Cleaning and maintenance work shall be conducted
in such areé only while no smoking is occurring in
the area, fo]lowing. an additional period that allows
for at least 3 air exchanges to occur in the room.
"‘(4) SPECIAL RULES.—
“(A) 'SCHOOLS AND OTHER FACILITIES
SERVING CHILbREN.-—

- “a) In GENERAL.—With respect to a-
facility deseribed in clause (ii), the re(épon-‘
sible entity for the facility shall—

| “(I) -~ adopt and implement at

such facility a smoke-free environment
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policy that prohibits the smoking of

cigarettes, cigars, and pipes, and any

other combustion of tobacco within

“the facility and on facility property;

“(IT)y adopt and implement at
such facility a smoke-free environment |
policy that prohibits the use of smoke-

less tobaceo prbducts within the faeil-

-ity and on facility property; and

~ ‘Y(II) post a clear and prominenf

notice of the smoking and smokeless

tobaceo prohibition in appropriate and

visible locations at the public facility.

“(i) FACILITY.—A facility deseribed

in this clause 15—

“(I) an elementary or secondary
school (as such term is definéd in sec-
tion 14101 of the ‘E-lementary and
Secondary Edueatioﬁ Act of 1965 (20
U.S.C. 8801); y

“(II) any facility at ‘which a

Head Start program or project is

. being carried out under the Head

Start Act (42 U.S.C. 9831 et seq.);
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“(ITT) ‘any facility at which a li-
censed or certified child care provider
pro‘vid.es child care services; and

- (IV) any recreation or other fa-
cility maintained primarily to provide
services to children és d_etefnu'ned by
the Secretary of Labor. o

“(B) PUBLIC TRANSPORTATION.—
“() In GENERAL.v—Withl respect to
any reSponsiblé entity which operates con-

veyances of public transportation (includ-

‘ing bus, rail, -aircraft, boat, or any other

conveyance determined appropriate by the

Secretary of Labor), the responsible entity

“shall—

D ‘adopt and implemeﬁt on
such conveyances a smoke-free envi-
ronment policy that‘ prohibits the
smoking of cigarettes, eigaré,» and
pipes, and any other combustion of to-
baeco.withjn the éoriveyanee and - on
prppeny affiliated with the convey-
ance; and I

“(II) post a.ele.ar ar‘ld. prominent

notice of the smoking prohibition in
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apbrdprié,te' and visible locations on

the conveyance. -

"';(.ii)' RAIL TR.:'LNSPORTATION.l—The
sxﬁoke-free ehvironment policy for a re-
sporisible‘ent'ity that operates a raﬂ carrier
providing rail commuter service may ipfo—
vide an exception té the prohibition speci-
fied in clause (i) with respect to such serv-
ice for 1 or more specially designated
smoking cars if such cars meet the require-

+ ments of péragraph (3). | |

. “(¢) ENFORCEMENT.—To be eligible to receive funds
under the Healthy Kids Act, a State shall make a vd’em—
onstration to the Secretary.that the State is enforeing this
section within the State. Such laws or procedures shall
permit aggrieved individuals to  enforce this sectioﬁ
through adxrlirljstrative and judjciél means. |

“(d) PREEMPTION.—Notwithstanding section 18,
nothing this section shall »preefnpt, or otherwise affect
any other existing or vfﬁtur,e Federal,. State or local law
which provides protection from health hazards from envi-
ronmental tobacco smoke that are as least as stringent
as those provided for in this section.. |

o e) REGULATIONS.%Not later than 12 months after

the date of enactment of this section, the Secretary of
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1 Labor shall promulgate such 1'Eg1115ti0ns as the _Secretary
2 deems necessary to carry out this section. |
3 “(f) EFFECTIVE vDATE.—‘—The plrpw'sions‘ of this éec—
4 tion shall take effect on the date that is 1 year after the

5 date of enactment of this section.”.

February 12, 1998
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~ OTHER PROGRAMS
Subtitle A—Research Programs

SEC. 601. TOBACCO-RELATED RESEARCH."

(a) IN GENERAL—The Secretary shall establish a_

program to encourage and prémote (through grants, con-
tracts, or otherwise) expanded research, investigations, ex-

periments and studies, coneerning—

- (1) the relationship between the use of»tobaeeq
products’land cancer, cardjbyascular diseases, lung
dise;isé's and other diseases;4' .

(2) the effects of tobacco pré_duets,l ingredients

of tobacco products, and tobacco ‘sr‘noke on the

" human body and methods of reducing any negative

effects, including the development of non-addictive,
reduced risk tobacco products;

(3) the addictive effects of nicotine and ‘how
sﬁcﬁ effects differ with respect to different individ-
uals; | ‘ | |

“(4) the prevénti()n and cure of diseaées and 1ll-
nesses most associated with the use of tobacco prod-
ucts; -

(5) differentials between brands of tobacco

products with respect to health effects or addiction;
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.
(6) the effectiveness of drugs and devices in as-
sisting individuals tofstép using tobaceo products;

. 'aricl | |
(7) the relationship between \‘t‘he use of tobacco
products and cancer, particmarlyémong fninorities.

(b) ELIGIBILITY.—To be eligible to receive a grant,
contract, or other assistance under _thié section an entity
or individual shall prepére and submit’to the Secretary
an application at such tifne, in such manner, and contain-
ing such information as the Secretary may require.

(¢) USE OF FUNDS.——Amour_lts received by an indi-
vidual or entity under this sectioﬁ shall be used to carry
out activities under the program established under sub-
section (a). o

(d) ADDITIONAL REQUIREMENTS.—To be eligible to
receive a grant, contract, or other assistance under this
section an entity or individual shall‘ provide assurances to
the Secretary that— |

(1) any research to be conducted under the
grant or contract will be generally consistent with
the reciuirements applicable to research conducted
under the authority of the National Institutes of

Health; | |

(2) adequate records will be maintained with re-

spect to such assistance; and
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(3) amounts provided to the individual or entity
will be subject to inldepe'nd‘ent audit.
(e) EFFECT ‘ON L\"[INORI'fIES AND \VOME‘N.—The pro-
grém established under subseétibri (a) shall be conducted

in a manner that ensures that research will be conducted

to investigate the different effecté_of tobacco use on mi-

norities and women. | »

(f) DISSﬁMINATION OFVV"'RLESULTS..—-.The Secretary

shall establish procedures for fhé dissemination of the re-

sults of the researchcbndu(;ted under this section. |
(2) FUNDING.j—There shaﬂ be made available to

carry out this section an am'dun't:e(jual to. the amount

made available under section 121(0)(1)(D) for a fiscal

year.

. SEC. 602. RESEARCH RELATING TO PATTERNS OF SMOK- -

. |
-(a)' In GENERAL.—The\Secretary shall establish a

program to provide for the conduet of research (through

" the provision of grants, contraets, or otherwise) concern-

ing the cultural, social, behavioral, neurological and psy-
chological reasons that individuals refrain from using to-

baceo products, begin to use tobacco products, continue

‘using tobacco products, or quit using tobacco products.

(b) ELIGIBILITY.—To be eligible to receive a grant,

contract, or other assistance under this section an entity
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or individual shall preparé and submit to the Secretary
an applicatibn at such time, in such manner, and contain-
Ing such information as the Secretar}; may require. |

(c)r USE OF FUNDS.—Amounts_ received by an indi-
vidual or‘entity under this section shall be used to carry
out activities under the program e.st.ablished under' sub-
Secti(;n (a). | |

(d) ADDITIONAL REQUiREBIENTS.;TOI be eligible to
receive a grant, contract, or other assistance under this
section an entity or indiﬁ_dual shall provide assurances to
the Secretary that—

(1) any research to be coriducted under the
grant or contrac_t will be generally consistent with
the requirements applicable to reSearch’ conducted
under tﬁe aﬁthérity of the National Institutes of
Health; | | |

(2) adequate recblfd's;wil‘l‘ be maintained with re-
spect tb‘- such avssistance; and o

(3) amOLmté»provided to the 1najvidﬁal" or entity
will be subject to indépendent audit. |
(¢) BFFECT.ON MINORITIES AND WOMEN-.-'—The pro-
gfarri establiShed under subséction ('a)A shall be condueted
in a manner that étlsures that research will be cortducted

to investigate the different factors affecting tobacco use
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among minorities and women In proportion to their preva-

. lence in the smoking population.

(f) DISSEMINATION OF RESULTS.—The Secretary

shall establish procedures for the dissemination of the re-

sults of the research conducted under this section.

(g) FuNDING.—There .shall“be made available to
carry out this section an amount equal to 10 percent of
the  amounts made available under section 101(d)(5)(C)

for a fiscal year.

'SEC. 603. SURVEILLANCE AND EVALUATION

(a) IN GENERAL.—The Secretary, actlng through the -
Director of the Centers for Disease Control and Preven-
tion, shall conduct surveillance and evaluation activities,

including the surveys authorized under title ITI, to monitor

'patterns of tobacco use and determine the effectiveness of

various anti-tobacco programs funded under this- Act.

Such activities shall include studies of the responsiveness

“of smokers and potential smokers, particularly youth

sm.okervs to price increases and non:pr'ice incentives.

(b) FUNDING —There shall be made available to
carry out thls section an amount equal to 5 percent of
the amounts made 'avallable_ under section 101(d)(5)(C).

for a fiscal yéar.
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‘Subtitle B—Educatlon and
Preventlon Programs
SEC..GI‘I. GRANTS FOR SCHQOL- AND COMMUNITY-I;A'SED '
| TOBAC.CO*DANGER EuUbArloN PROGRAMS.
(a) IN GENERAL.——The Secretar}’ shall establish ii“
program to award grants to ‘Sta‘t’e‘s* to enahle ‘4 such
States— h | | |
| (1) to carry out SChool-based'v and eollege- or .
unlvers1ty-based educatlon programs concermng the
: dangers of us1ng tobaeco products us1ng methods
that are proven and effective; and
(2) to carry out commumty—based preventlon )
“programs, -including in predonunantly minority com-
munities, using methods that are proven and effec-
tive. ‘ ‘ | |
- (b) ELIGIBiLITY.—To be eligible to receive a grant
under this seetion a State Shall"prepar_e and submit to the
Secretary an application at .such tirne, in such manner,

and containing such 'inforrnation as‘the "‘Secretary'may re-

" quure, 1nclud1ng a State plan (that 1s subJect to approval'

' by the Secretary) that descrlbes——

- (1) the types of prograrns that the State will *
fund under the grant ' |
(2) the rnanner in Wthh the State w11] ensure

that the programs w111 be age approprlate culturally h
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app:ropriate, and linguistically appropriate for the
target pbpulation; and

(3) the manner in which the State will monitor
the effectiveness of such programs.

(¢) USE OF FUNDS.—Amounts received by a State

under this section shall be used to—

(1) carry out State-wide school-based educétion
programs that are focused on those regions of the

State with high smoking rates and targeted at popu-

, lations who are most at risk to start smoking;'

(2) carryi out State-wide college- and >unjversit_y- |

" based education programs to discourage individuals

between the ages of 18 and 24 from beginning to
use tobacc_o products, such p_rograrhs ‘to be focused
on colleges: or unjversities.with‘high smokjng rate‘s;

(3) carry‘ out community-based prevention pro-
grams that are focused on those populations within
the cemmunity that are most at-risk to use tobacco
products or that have been targeted by tobacco ad-
vertising or marketing; - |

(4) develop curriculums for such programs;

(5) aéquire matefial‘s for such programs;

(6) expand the IMPACT or ASSIST program;

‘ énd
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(7) carry out other_a’ctiw'ties det_ermined appro-
priate by the Sééretafy. |
(d) ADDITIONAL -REQUIREMENTS.—To be eligible to
recefve a grant »u'nder this section a State shall provide
assurances to the Secretary that— | |
(1) the State will annually report to the . Sec-
retary on the effectiveness of the educational ap-
proaches impleméﬁfed by the State; |
(2) adequate records will be maintained with re-
spect to such assista'nce; .‘ | |
" (3) amounts provided to individuals or entities
will be subject to mdependent audit; and
(4) the State will involve. local pubhc health of-
ficials in the planning and implementation of the
pfograrh. -

(e) FUNDING.—There shall be made available to

carry out this section an amount equal to 15 percent of

the amounts made— available under section 101(d)(5)(C)

for a fiscal year.

Subtitle C—Miscell'aneous
Programs |
SEC. 621. COUNTER-ADVERTISI&G PROGRAMS.
(a) IN GENERAL.—The Secretary shall carry out pro-
grams to reduce tobacco ﬁsage through media-based (such

as counter-advertising campaigns) and nonmedia-based



O:\BAI\BAI98.246~ | | S SLC
9

\O o0 ~J (@)} wn N w [ I

T T T T T G S S
B N T N e R R N R T T I S e =

February 12, 1998

education, prevention and cessation campaigps designed to
discourage the use of tobacco products .by individuals and
to encourage those who use such products fo quit. Sﬁéh
programs ‘Sh_all include nétionél. z.md“lo‘c-alcampaigris and "
shall ‘target, in a culturally and lingmii_stiéall}f appropriate
manner, adults, children, women and minorities who have
been targeted by tobaceo industry aclvertising

(b) EL1GIBILITY.—To be eligible to receive assistance
ander this section an entity or individual shall 'pxrepareland'
submit to thé Secretary an application at such«timé-, in

such manner, and containing such information as the Sec-

retary may require.

(¢) USE oF FuNDS.—Amounts received by an indi-
vidﬁal or entity 'under this section shall be used to carry
out activities under the progr'arhs established under sub-
section (a). Such amounts 'may be used to design and im-
plement such activities and to conduct réseafch concerning
the effectiveness of such programs. - |

(d) FUNDING.—There shall- be . made _ayailablé to
carry out this section an amount equal to 25 percen't‘ of

the amounts made available under section 101(d)(5)(C)

for a fiscal year.

SEC. 622. NATIONAL TOBACCO CESSATION PROGRAM.

(a)° ESTABLISHMENT.—There is established a pfo-

gram to b;e known as the ‘“National Tobaceo Cessation
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Program”. The Secretary may award grants to, and enter

into contracts and cooperative agreements with, public and

| private entities for the purpose of expanding the availabil-

ity and utilization of tobacco use cessation services. '
(b) USE OF FuNDS.—Amounts made available under
a grant, contract or cooperative agreement under sub-

section (a) shall be used for the'planrling, establishment,

. or administration of tobacco use ceSsation programs ap-

proved in accordance with _subseétion (c).

(¢) CESSATION PROGRAMS.—Programs receiving as-

sistance under this section shall provide a range and qual-

ity of services consistent with the most recent 1 cessation
sérvice guidelines issued by the Agency for Health Care
Policy and Research. Using the best available scientific in-
formation, the Secretary shall,promulgate such additional
guidelines as aré necessary tb éssure the quality, acces-
sibility and cost“effecti'venes‘s‘ of services 'réc‘eiving funds
{mder.thjs section.

(d) .»FUmeG.—There shall be made available to

carry out this section an amount equal to 33 percent of

‘the amounts made available uhder-section 101(d)(5)(C)

for a fiscal year. -
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| SEC. 623. ASSISTANCE FOR THOSE SUFFERING FROM TO-

BACCO-RELATED ILLNESSES.
(a) IN GENERAL.—The Secrefary s'halbl establish a
program to provide assistance and co’rﬁpensation to indi-
viduals (and entities providing services to such individuals)
suffering from tobacco-related illnesses and conditions.
Under such program assistance shall be fargeted at indi-

viduals who are determined to be uninsured or under-

O ® U N U A W N

insured and who can demonstrate financial hardship.

(b) DEVELOPMENT OF PLAN.—The Secretary shall

pamd  pesd
_— O

carry out the program:established undef subsection (a)

under a plan to be de{/eioped by the Secretary, not later ‘4

—
\®]

13 than 1 year after the date of enactment~of this Act. o

14 (e) ELIGIBILITY.— N ' |

15 (1) OF ENTITIES.—To be eligible to receive as-

16 sistance under this seétion én entity shall—

17 (A) be a public or nonprofit private entity;

18 (B) prepare énd‘ submit to the Secretary.

19 . application at such time, in suc_h"manner,

20 and eonfaining such 'linférmation' as the Sec-

21 retary ma‘y require; | .-

22 | (C) provideAassuraricés that amounts. re-

23 ceived undef the. grant will be used in accord-

24 ance with Subﬂs(ection (d)(2); énd |

25 '(D_)‘ xneéfff"jany ofher redﬁirements ‘deter-

= 26 | mined approf)riate by the Secretary.

February 12, 1998



 O:\BAI\BAI98.246

—_ .

\O oo ~J (@ V)] B w [\

February 12, 1998

sLe
v 12
(2) OF INDIVIDUALS.—To be eiigible *tdreeei&é
assistance under this section an individual shall—

(A) prepare and submit to the Secretary
an application at such time, in such manner,
and containing such information as the See-
retary may require;

(B) provide assurances that amounts re-
éeived under the grant will be used only in ac-
cordance with subsection (d)(?); and

(C) meet any other réqujréments deter-
mined appropriaté by the.Secrevt.ary.

(d) USE oF FUNDS.—Assistance provided under this ™

section shall be used—

(1) in the case of an entity eligiblé under sub-
section (c)(ll)v, to provide treatment for tobacéo-relat-
ed illhesses; or | |

(2) in the case of an individual eligible under'
subsection ¢)(2), to pay for .the receipt of treat-.
ments for tobacco-related illnesses.

(e) ADDITIONAL REQUIREMENTS.—In providing. as-

sistance under this section, the Secretary shall ensure that -
. such assistance is not used to duplicate any payments
made vunder any health insurance ‘plén._s but rather to cover:
uncompensate_d care provided to individuals with tobacco-

related illnesses.
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(f)’ FuNDING.—There shall be ‘made available to

carry out this section an amount equél to 3 percent of
the amounts made available under section 101(d)(5)(C)
for a fiscal year.

SEC. 624. INTERNATIONAL TOBACCO CONTROL.

(a) GOVERNMENTAL ACTIVITIES.—
(1) IN GENERAL.—The Secretary (in consulta-

tion with the Secretary of State) may provide bilat-

eral assistance, including technical assistance

through fhe Centers for Disease Control and Preven-
tion, to :foreign countries and multilateral assistancé
to assist such countrie;s and Organjzétioh in redue-
ing and preventing the use of tobacco in foreign
countries. Such assistance shall be focused on pre-
venting the use of tobacco products by minors.

(2) FuNDING.—There shall be made available

~ to carry out this subsection an amount equal to 2

percent of the amounts made available under section

. 101(d)(5)(C) fo»r a fiscal year. Such amount shall be

spiit ‘equally between bilateral and _m_ultilateral as-
sistance. . | |
(b) NONGOVERNMENTAL ACTIVI’fIES.—

'(1.) PU‘RPOSE;——The' purpose of this subsection

is to establish the American Center on Globa!

_ Health.-an'd Tobacco (referred to in this subsection
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as “ACT”). ACT shall assist organizations in other
countries to reduce and prevent the use of tobacco.
Activities ACT supports. shall include—
(A) public ‘ed.ucvatiOn progralhs that inform
the public about the hazards of .tobacco use and
| of environmental tobacco smoke;
(B) mass media campaigns, including ﬁaid
counter-tobacco advertiéeménts, to reverse the
| imagé appeal of pro-tobacco messages, espe-
cially those that glamorize and ‘“Westernize” to-
‘bacco use to young people; and
(C) education about the economic and soci-
etal costs of tobacco use, and effective tobacco
use preventioﬁ and cessation strategies that are
appropriate for the country involved.
(2) ESTABLISHMENT.— |
o (A) ‘IN GENERAL.—There is hereby estab- "
lished in the District of Columbia a i)rivate,
nohprofit corporation to be knowri as the Amer-
ican - Center on Global Health and Tobacco.
ACT shall—
_ (i) not be an agency or establishrﬁent
‘b o”f. the United States; and
| (11) excépt -as othe'rwise pfovided n

this section, be subject to, and have all the
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powers éénferred ﬁpoﬁ a nonprofit corpora--
tion by the District of Columbia Nonprofit
Cdi;pofation Act (D.C. Code section-29-501
ef seq.). | |
(B) RELATION TO UNITED - STATES.—

Nothjng'in_ this subsection shaH be construed as
maki‘ngv,AC_T_ an agency or 'est‘ablishment: of the
United Stéfes,"or as making the members of . .
the Board of ACT, or its employees, ofﬁcers or
employees of the United States.

(C) RELATION TO NONGOVERNMENTAL OR-

GANIZATIONS—ACT shall have a limited staft,

and, to the maximum extent practicable, utilize

‘the available experience and talents of non-

'governmental organizations with specialized ex-

perience in health, education, media, and to-
bacco. -

(D) GOVERNING BOARD.—The Secretary

shall éppoint a governing board of up to 25

members including—

(i) on a bipartisan basis, Members of
the Senate and of the House of Re.prese'vr'it-
‘atives;

(ii) the heads of American' public

- health organizations;
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(iii) the heads 6E ‘ Amefiean media,

marketing, and other nongovernment insti- .

tutions and corporations; and

(iv) individuals active in education,

public health, and other relevant activities.

(E) IN:TERNATIO\ML' ADVIS(.)'RY ' COUN-

CIL.—An Internatlonal Advisory Couneil con-

: S1st1ng of representatives from key global re-

gional, and national ‘public hea.lth orgamzatlons

- and leadlng 1nd1v1dual educators and health

professwnals shall provide adwsory assistance
to ACT. ‘

(35 FUNDING.—The Secretary of the Treasury

shall on October 1 of each fiscal year beginnjrigvafter

the date of enactment of this Act, transfer an

~ amount 'equal to 1 percent of the amounts made

available under section 101(d)(5)(C) for the fiscal
year to ACT to carry out this subsection.
(4 R ,UIREMENTS FOR i GIBILITY‘ FOR AN-
NUAL TRANSFERS FROM THE TRUST FUND. —
(A) OVERSIGHT _ACT and its o'rantees
shall be subject to the oversight and superw'sion
of Congresé. |

(B) COl'MPLIANCE’ —
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(i) FrNpING "CONTINGENT ON COM-
_PLIA“\’CE.—Annual payments from the
Trust Fund may be made to ACT uridef '
this subsection only if ACT comp.lies with

the requirements specified in this sub-

. section.

(ii) UsSE OF FUNDS.—ACT may only

fund programs for private sector groups,

and may not carry out prOgréms directly. .
ACT may provide funding 6nly’ fof pro-
grams which are consistent with the pur-
‘poses of this subsection. |

(C) SALARIES AND COMPENSATION.-—

(i) NO OTHER SOURCE OF COMPENSA-
TION.—'Off”icefs and employees of ACT
rhay not receive any salary or other com-
penéation‘ from any source other lthan ACT
for services performed for ACT.

(i) UNITED STATES OFFICERS AND

EMPLOYEES.—An individual who is an offi-

cer or employee of the United States who
also serves on the Board of Directors or as
an officer or employee of ACT, may not re-

ceive anv compensation or travel -expenses
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1 in connection with services performed for
.2 ~ACT.
3 (D) STOCKS AND -DIVIDEND‘S.——ACT shall
-4 " not issue any-shares of ‘sto'ck or declare or pay
) any dividends.
6 (E) AUDITS.— |
7" (1) PUBLIC ACCOUNTS.—The accounts
8 of ACT shall be éudited annually in ac-
9 cordance with generally accepted éuditing
10 o stahciafds. |
11 (i1) CONIéTROLLER GENERAL;—The
12 financial transactioné of ACT for each fis-
13 . cal year may be audited by the Comptroller
14 - General. A report of each audit shall be
15 made by the Comptroller General to Con-
| 16 gréss.-A éopy of each report Shé.ll be fur-
17 nished to the President and to ACT at the -
18 timé the report is lsubmitted to Cdngress.
19 (F) RECORDKEE_PING.—ACT shall ensure
20 that each recipient. of assistance from ACT
21 under this subsection keeps such records as
22 may be reasonably necessary to fully disclose
23 the amount and the disposition by such recipi-
24 ent of the proceeds of such assistance, the total
25 cost of the project or undertaking in connéction

" February 12, 1998
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with which such assistance 1s given or used, and
the amount and nature of that portlon of the
cost of the project or undertaking supplied by
other sources, and such other records as will fa- -
cilitate an effective audi_t. ACT shall: ‘ensure
that it, or any of its duly authorized repre'seﬁta_—
tives, shall have access for the purpose of audit -
. and examination té any bobks, documents, pa-
pers, and records of each recipient of assistance
from ACT that are pertinent to assistance pro-

- v1ded through ACT under this subsectlon

SEC. 625. NATIONAL EVENT SPONSORSHIP PROGRAM
(a) ESTABLISHMENT.—The Secretary shall establish |

a pi'ogram to be known as the “National Event Sponsor-

ship Program” under which the Seeretary may award

grants to eligible entities or individuals for the sponsorship -
of activities described in subseetioxi (e).
(b) F- IGiI;ILITY —To be eligible to receive a grant
under thls sectlon an entity or 1nd1v1dua.l shall——
(1) prepare and submit to the Seeretary an ap-
plication at such time, in such manner, and contain-
.ing such information as the Secretary may réquire,

4_ including—
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(A) a description of the . event, activity,
team, or entry for which the grant is to be pro-
vided,;

(B) doeiunentatiori that ‘ehe event, ziet’ivity?
feani, or ehtry involved was sponsdred or ether-.
wise funded by a tobacco manufacturer or dis-
trlbutor prlor to the date of the application; and

(C) a certlflcatlon that the apphcant 1s un-

"able to secure funding for the event, activity,

team, or entry involved from sources other than

those described in paragraph (2);
.(2) provide assurances that amounts received
under the grant will be used in accordance with sub-

section (d); and

(3) meet any other requirementé ’determir‘led ap-

propriate by the Secretary.
- PERMISSIBLE SPONSORSHIP  ACTIVITIES.—
Events activities. teams, or entries for which a grant may

be prov1ded under this seetion mclude—

(1) an athletlc musical, aI'tISth or. other socml

or cultural event or actmty‘ that was sponsored in
whole or in part by a tobacco manufacturer or dis-

‘tributor prior to the date of enactment of this Act;

(2) the participation of*a team that was spon-

sored in whole or in part by a tobacco manufacturer
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or diStributor-prior to the date of enactment of' this

Act, inan- athletic event or activity; and |

(3) the pavment of a portion or all of the entr\

fees of, or other ﬁnanelal or technical support pro-

w’déﬂ fo{, an indi\ﬁduftl .or team by a tobacco manu-
facturer or distributor prior to the date of enactment
of thjé' Act, for p.articipation of the individual in an

athletic, musical, artistic, -or other social or cultural

2
3
4
s
6
7
8,
9

" event.

(d) USE OF FUNDS.—Amounts received under a

—_—
_— O

| grant under this section shall be used to—

(1)(A) pay' the costs associated with the spon-

12

13 sorship of an event or activity described in sub-
14 section (¢)(1); | |

15 (B) provide for the Sponsoré}ﬁp of an individual
16 or team; o '

17 (C) pay the reqmred entry fees assoaated w1th
18 the participation of an individual or team In an
19 “ sevent or agétivitj described in éubéeetion (e)(3); ' 4
20 (D) provide fi‘nan('zial or technical support to an
21 . | 1nd1v1dual or team in connectlon w1th the partlelpa-'
| 22.' tion of that 1ndmdual or team in an actmty de-
‘ 23 o serlbed in subsection (c)(3) or

24 _ (E) ‘for any other . purposes vdet_ermjne.d appro-
25 priate“ by the Secretary; and i |

February 12, 1998
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| TITLE VII—LIABILITY PROTEC-

»  TION; CONSENT DECREES; NA-
3 TIONAL PROTOCOL
4 Subtitle A—Liability Protection
5 and Attorney Fees
6. SEC. 701.- DISMISSAL OF AND LIMITATIdNS ON CIVIL AC-
7 TIONS. |
-8 (a) STATE ATTORNEY GENERAL ACTIONS.—
9 (1) PENDING ACTIONS.—With respect "to - a
10 State, to be eligible to receive funds under section
11 111, the attorney generai for such State shall fesolve
12 any eivil action seeking recovefy‘ for expenditures at-
13 tributable to the treatment of tobacco-related ill-
14 nesses and conditions that has been commenced by
15 ‘the State against a manufacturer, dlstrlbutor or re-
16 tailer of a tobacco product and is pending on the -
17 date of enactment of this Act.
18 (2) FUTURE ACTIO\IS BASED ON PRIOR CON-
19 pucT.—With respect to a State, to be eligible to re-
20 ceive funds under seetion ‘111, the attorney general
21 for such State shall agree that the State w111 not
22 commence a civil action after the date of enactment
23 of this Act that is based on the conduct of a partici-
24 pating manttfacturer, ‘distributor ortretailer of a to-
25 | bacco product that occurretl prior to the date of en-

February 12, 1998
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actment of thls Act seekmo recovery for e‘cpench—
tures attrlbutable to the treatment of tobacco . in-
dueed 1]lnesses and COHdltlQnS against such a manu-
facturer, distributor or. retailer.

(3) APPLiCATION ro LOCAL GOVERNMENTAL

ENTITIES.—The requirements described in para-

" graphs (1) and (2) shall apply to civil actions com-

menced by vor on behalf of local governmental enti-

‘ties for the recovery of costs attributable to tobacco-

' related illnesses if such localities are within a State

whose attorney'general has elected to resolve aetions _

under paragraph (1) and enter into the agreement

vdeserlbed in paragraph (2). Such provisions shall not

apply to those local governmental entities that are
within a State whose attorney general has not re-
solved such actions or entered into such agreements.
(b) STATE OPTION FOR ONE-TIME OPT OUT.—

( 1) IN GENERAL. ;The Secretary shall establish
procedures under which the attorney general of a
State may, not later than 1 year after the date of
enactment of this Act, elect not to resolye an action

described in subsection (a)(1) or not enter into an

ag'reement under subseetion (a)(2). A State whose

. attorney general that makes such an election shall "

not ‘be ehgqble to ‘receive payments from the Trust
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3
Fund under section» 111. Procedures under.‘this
paragraph shall permit such a State to make such
an election on a one-time basis. |

(2) EXTENSION.—In the case of a State that

~ has secured a judgment against a manufacturer, dis-

tributor or retailer of a tobacco product in an action
devscribed in subsection (a)(1) prior to or during the

period deseribed in paragraph (1), and such judg-

" ment has been appealed by such inanufacturer, dis-

tributor, or retailer, such period shall be extended

during the pendency of the appeal and for an addi-

tional period as determined appropriate by the Sec-

. retary.

(3) APPLICATION TO CERTAIN STATES.—A

State that has resolved an action desecribed in s-ub—'

section (a)(1) with a manufacturer, distributor or re-

tailer of a tobacco product prior to the date of en-

. actment of +*his Act may not make an election de-.

scribed in paragraph (1) if, as pért of the resolution
of such action, the State agreed thaf the enactment
of any.national tobacco séttlemént legislation would
supersede _the prbvision_s of the resolﬁtion.‘ -

(¢) FEDERAL ACTIONS.—The Federal Government is

24 barred from commencing a civil action against a partici-

25 pating manufacturer, distributor, or retailer of a tobacco

February 12, 1998
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L product seeking recovery for exp_enditure's attributable to

2 the treatment of ‘tobac‘co-relatéd illnesses aséociated with

3 the conduct of a manufacturer that 60011rred prior to the

4 date of enactment of this Act.

5@ RULES OF CONSTRUCTION.—
6 . (1) | Posrt . ENACTMENT CLAIMS.I—'Nothing in
7 this title shall be construed to liirlif the Vavbility of a
8 government, éntity; or individual to commence an
9 action against a participating fnahufacturer, dis-
l.O | tributof or Ijetaﬂer of a tobacco produét with respect
11 ~  to a claim that is based on the conduct of such man-
12 ufacturer, distributor or retailer that occurred after .
13 the date of enactment of this Act. |
14 (2) No LIMI.TATION ON INDMDUALS.—Not}ljng
15 in this section shall be construed to limit the right
16 . of an individual to commence a civil action for past,
17 present, or future conduct by ‘manufacturers, dis-
18 tributofs or retailers of tobaceo produets. | |
19 (e) DEFINITION.—'.AS used in this seet'iori, the term

20 “participating manufacturer” means a manufacturer of
21 tobacco products that has entered into a consent decree
22 ,ur»lder section 711 and that is a signatory to the Protocol

23 under section 721.
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SEC. 702. ATTORNEY'S FEES AND EXPENSES.

(a) SOURCE AND PAYMENT OF AWARDS.—In no

event shall any award of the Arbitration Panel established

under subsectiml (b) be paid from, credited against or

otherwise affect in any way any fee pavmentb that are re-

quired to be made by any partlclpatmg manufactu[er

under to section 102 or under any other provision of this

"Act. Any such award shall be paid by participating manu?

facturers pursuant to an allocation agreement among such
manufactu'rer.s».' H |
(b) ARBITRATION P.ANEL_.'—

(1) ESTABLISHMENT.—,-—Fdr the purpose of
awardjng'of attofneys’ feeé and expenses relating to |
litigation affected by, of legé,l services that resulted
in whole or in part in, this Act, there is established
an Arbltratlon Panel which shall conmst of—

(A) 4 members to be appointed by the At-
torney Generai in consultation with the Trust-
ees;

(B) 1 member to.be appointed by the man-
ufacturers; : -

(C) 1 member to be appomted by the At-
torneys General of the States and

(D) 1 member to be appointed by the pri-
vate attorneys.

(2) OPERATION.—
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(A)" ESTABLISHMENT.—The members of

" the Arbitraticn Panel shall be ‘appointed not .

 later than 30 days after the effective date of

this Act. .
(B) PROCEDURES.—Not Iatér “than 30

days after the date on which all members of the

~ Arbitration Panel are appointed under para-

graph (1), the Panel shall establish the proce-
dureé under which the Panel .will operate which
shall include— |
| (i) a requirement that any ﬁndjhg by
the Arbipration Panel must be in Writiﬁg
. and suppoftedl by written reasons;

(i1) prbcedures for the exchanging of
exhibits and witness lists by the various
claimants f;)r awafds; »

| (i) to the maximum extent prac-"
ticable, requirements that proéeedings be-
fore the Panel be based on affidavits rath-
er than li{ré testimony; and |

(iv) a requirement that all élaims be
submitted to the Arbitration Panel not
later than 3 months after the effective date
of this Act and a determination made by

‘the Panel with respect to such claims not
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7 |
later than 7 months after such daté of en-
actment. - |
(3) RiGHT TO PETITION.—Aﬁy incdividual attor-

ney or group of attorneys involved in litigation af- .

fected by this Act shall have the right to petition the

Arbitration lPa}nel for attorneys’ fees and ex?enses.
(4) CRITERIA.—In making any award pursuant
to this section, the Arbitration Panel shall consider
the following criteria: | |
(A) The time and labof réquired by the
claimant. | |
(B) The novelty and difficulty of the ques-
tions invoived in the action for which the claim- ’
ant is ma.ldﬁg a éiaim. |
(C) Thé skill requisite to perform the lega.l:
service involved properly. ' |
(D) The preclusion of other emplbyment by
the att~rney due to acceptarce of the é’etion m
volved. L ‘ | '
| (E) Whether the fee is fixed or a perceht-
age.' | - .
(F) Time limitations imposed by the client
or the circumstances. |
(G) The amount involved and the results

obtained.
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(H) The ekperience; repufation, and ability
Of thé attorneys ihvolved: '
(I) The undesiramty of the action.
(J) Such, other factors as vj'usti(:e ﬁl&)’ re-
quire. | |
(5) APPEAL AND ENFORCEMENT.—The findings
of the Arbitration Panel shall be final, binding, non- |
appealable, and payable within 30" days. after the
date on which the finding is made public, except that
" if an award is to be paid in installments, the first
installment ‘sha\ll be payable within such 30 day pe- |
riéd and succeeding installments shall be paid annu-
ally thereaftef. |

(¢) VALIDITY AND ENFORCEABILITY OF PRIVATE

. AGREEMENTS.—Notwithstanding any other provisioh of

this Act, hothing in this section shall be construed to abro- |

gate or restrict in any way the rights of ény parties to

‘mediate, negotiate, or settle any fee or eicpense disputes

or issues to which this section applies, ':Qi~ to enter into
private agreements iyith respect to the allocation or divi-
sion of fees among the attorneys par-ty' to any such agree-
ment. |

Subtitle B—Consent Decrees

SEC. 711. CONSENT DECREES.

(a) REQUIREMENT.—
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(1) IN GENERAL.—Except as provided in para-

oraph (2), .to be eligible to receive payments under

- section 111, a-State, and to be eligible to receive li-

ability protections under subtitle A, a tobacco manu-

- facturer, shall enter into consent decrees under this
section to be effective on the date of enactment of

~this Act.

' (2) Goop FAITH EFFORTS.—The limitation de-

seribed in paragraph (1) with respect to payments

‘under section 111 shall not apply -to a State if the

attorney generél of the State certifies to the Sec-
retary that— |
(A)_ thé Stafe has que good faith efférts
to enter into a consent decreel in accordance
‘with this subtitle; énd | ’
~ (B) such State is willing to be bound by
such decree but such decree ‘does not exist be-
cause—

) (i) of the refusal ‘on the part of a to-
bacco m'a.nufaeturer to enter into such de-
cree; or | _

(i1) the apprépriate court has not en-
tered the decree even though the parties
have 10dvged. such a decree}’with‘the court.

(b) TERMS AND CONDITIONS.—
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(1) IN GENERAL.—The consent decrees de'-j"

. seribed in subsection (a) shall resolve-the State ac-

‘tion (or potential action in the case of a manufac-
turer that was not-a defendant in a State action but
~ that desires to become a participating manufacturer

~ or in the caSelof a State that does not have a suit

per'iding against a manufacturer) for claims associ-
ated with the conduct of the manufa.cturer that oc-
curred prior to the date of enactment of this Aét'. |

| (2), GENERAL ’fE_RMS AND CONDITIONS.—The
terms and conditions contained in‘the consent, de-

crees -described in subsection (a) shall contain the

’ followihg provisioﬁs relating to—

(A) reétrigtions on tobacco product adver-
tising and marketing and yqﬁth access to such
products; | |
| (B) the termination, establiShment, and

~peration of trade associations;

(C) the disclosure of tobacco smoke con- '
" stituents; A |

(D) the disclos‘ure of riontobaeer ‘constitu-

ents and ingredients found'in tobacco products;

- (E) the diselosure_ of existing and _future'

documents relating to health, toxicity, and ad-

diction related to tobacco product usage;
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(F) the obligation of manufactilrers to

‘make payments for the benefit of States, pri-

vate litigants and the general public;
(G) the obligation of manufacturers to
enter into the Protocol under subtitle C;
- (I) the 'obligation‘ of manufacturers to
interact only with distributors and retailers that
operate i.n com.pliance with the applicable proviQ '

sions . of Federal, State, or local law regarding

- the marketing and sale of tobacco products;

(J) requirements for warnings, labeling,
and packaging of tobacco products; |
(K) the resolution of pending litigation (or

potential future litigation for misconduct that

‘oceurred prior to the date of enactment of this

~ Act) as required under subtitle A and as agreed

to by the parties to the decree; and

(L) any other matter determined appro—

- priate by the Secretary or the parties involved.

(3) LiMITATIONS.—The terms and conditions

contained in the consent decrees described in sub-

~ section (a) shall not contain provisions relating to—

(A) tobacco product design, performance,

or modification;
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(B‘) manufacturing standards and good
manufacturing practices; - |
” (C) testing andAreguJation with respect to
toxicity and ingredients apprdval; and
(D) the tobacco usage reduction recuire-
ment. described in section 303. |

(4) ENFORCEABILITY.—The terms and condi-

_tions contained in the consent decrees described in

subsection (a) shall be enfprceablé by the signato-
ries, as well as the Attorney'G‘eneral, 'and shall n-
clude a provision that prohibits éignatories frorﬁ
challenginé the enforcéability of the ‘COHSEI.lt decrees.

(5) CONSTRUCTION.—The terms aﬁd conditions
contained in the consent decrees described in sub-

section (a) shall provide that the terms of the decree

~ will be consti'ued in a manner that is consistent with |
the provision of this Aet.

“(e) APPROVAL.‘—

(1) IN.GENERAL.—Prior.Vto the entry of a con-
sent decree by a court under this section the court

must find that the provisions of the consent de-

- cree—

(A) have been approved by the iSecrétary
and the Attorney General;

~ (B) are fair and reasonable; and
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(C) are in‘fhe public interest. |
(2) DETERMINATION BY SECRETARY.—To ap-
prove a consent decrée L111(1er paragraph (1')(A),lthe
Seeretmy and the Attorney General shall have deter-

mined whether the provisions of the decree are con-

sistent with this Act and the Food, Drug-and Cos-

metic'Act' or the rule.'s and regulations promulgated
under Such Acts. _

(3) NOTICE TO PUBLIC.—With respect to the
approval of a 'consént decree under thié section, the
court shall ensure that the public has been given not .
less than 60 days nbtice of the filing of the decree
by the parties and any objections thereto must be
addressed to the satisfaction of the court.

(d) ENFORCEMENT.—The provisions of a consent de-

cree entered under this section shall remain in effect and
enforceable in the court in which the decree is entered,
even if the underlying action is dismissed:

SEC. 712. NON-PARTICIPATING MANUFACTURERS.

With respect to a manufacturer that elects not to

enter into a consent decree under section 711, such manu-
facturer shall not be eligible to reeeiife" the liability protec-

tions under section 701.
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Subtitle C—National Tobacco

l
2. Control Protocol
3 - CHAPTER 1—ESTABLISHMENT
4 SEC. 721,'. NATleNAL TOBACCO CONTROL PROTOCOL.
5' (a) REQU‘IREMENT.{TO be eligible to receive. the -
6 ability protections provided for in subtitle A, each tobacco
7 mantlfacptlrer to which this Act applies shall, hot later
8 than 90 'days after the date of enactment of this 4Act, enter
9 into a National Tobacco Control Protocol with the Attor—'
10 ney General of the United States and the attorney general
11 of each State that does not elect bto opt out under section
12 701(b)(L). |
13 o (b) TERMS‘.AND_ CONDITIONS.—TheProtoeol referred
14 . to‘i‘n subsection (a) éhall be— |
15  (1) developed 'by the Attorney General, in cori—v
16 i.sultation with the Secretary, the State-attorneys’
17 - general, the Federal Trade Commission and other
18  indivifuals determined appropriate by the Attorney
19 Generai, as a binding and enforceable contract that
20 embodies the terms of th‘is‘ subtitle; and
21 (2) designed to be enforceable in Federal or
22 State courts as ‘provided for in this subtitle.
23 | ‘(¢) CONTRACTS.—As part of the Protocol under this

24 section, a manufacturer shall agree, with respect to any

25 contract entered into by the manufacturer with an entity

February 12, 1998
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that is a distributor or retailer of tobacco produects, to in-
clude in such contract as a term and condition a require-

ment that such distributor or ret_ailer comply with the pro-

. visions of the Protocol.

CHAPTER 2—TERMS AND CONDITIONS
SEC. 725. APPLICATION OF CHAPTER. | |
The provisioﬁs of this cha_pter shall be considered as
part ‘o‘f the Protocol. |
SEC.’ 726. AGREEMENT TO PROHIBIT CERTMN-ADVERTIS-"j
| ING. | _ |
(a) PROHIBI’I"ION ON OUTDOOR ADVERTISING.—

(1) In GENERAL.—No'manufactufer, distribu-
tor, or retailer‘ma'y use any form of outdoor tobacco
product adw)eftiéing, inclﬁdjng billboards,'pbsters, or
placards. |

(2) STADIA AND ARENAS.—Except as otherwise
proﬁded in this Act, a manufacturer, distributor, or

- retailer shal' not advertise tobac~o pfoducts in any
arena or stadium where athletic, mﬁsieal, artistic or
other social or cultural events or activities oceur.

(b) PROHIBITION ON USE OF HUMAN IMAGES AND

CARTOONS.%NO manufacturer, distributor, or retailer

‘may use a human image or a cartoon character or cartoon-

tvpe character in its advertising, lébeling or promotional

~_material with respect to a tobacco product.
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(c) PROHIBITION ON ADVERTISING ON THE

1
2 INTERNET.—No manufacturer, distributor, | or retailer
3 may use the Internet to advertise tobaceo products unless
"4 such an advertisement is inaccessible in or from the Unit-
5 ed States.
6 - (d) PROHIBITION ‘OIA\T POINT OF SALE ADVERTIS-
7T ING.—
8 (1) IN GENERAL.—FExcept as otherwise pro
9 vided in this subsectidn, no manufacturer, distribu-
10 tof, or retailer may use point of sale adVtetisirig of
11 tobacco products. | |
12 | (2) ADULT ONLY STORES AND TdBAcco OUT-
13 ’LEATS.—Parag'raph (1) shall not apply to point of
14 sale advertiéing- at adult only stores and tobacco- out-
15 lets. o
16 (3) PERMISSIELE ADVERTISING.—
17 (A) IN GENERAL.—Each manufacturer of
18 tobaéco products may display ﬁot'more than 2
19 sepﬁafate point of sale advertisements in 6r at -
20 | each location at which tobacco products are of-
21 fered for sale. |
22 .(B) RETAILERS.—NO ma’n.ufacturer,‘ dis-
.23 ~ tributor, or retailer may enter into any arrange-
24 ment with a retailer o, limit the ability of the
25 _ retailér to display any form of permissible point

February 12, 1998
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- of sale advertisement or promotional material

originating with another manufacturer, dis-

tributor, or retailer.

(4) LIMITATIONS. —
(A) In GE\IERAL —A point of sale adver- '

tisement permltted under this mbseetlon shall

' be comprised of a display area than is not larg-

~er than 576 square '1nehes (either individually

or in the aggreg‘afe) and shall consist only of

black letters on a white background or other

~ recognized typographical marks. Such advertise- -

ment shall not be attached to nor located within
2 feet of any fixture on which candy is dis-
played for sale. |

(B) AUDIO AND VIDEO FORMATS.—Audio
and video advertisements otherwise permitted

under this Act may be distributed to individuals

who are 18 years of age or older at point of sale .

but may not be played or viewéd at such point
of sale. | |

(C) DISPLAY FIXTURES.—Display fixtures
in the form of signs consisting of brand name
and price and not larger than 2 inches in height

are permitted.
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(5) DEFINITION.—For purposes of this sub-

section, the term “point of sale advertising’’ means

~all printed or graphical materials bearing the brand

name (alone or in conjunction with any other word),
logo, motto, selling message, recogn:izable color or
pattern of colors, or any other incljciaf of product
ideritificatioﬁ similar or identical to those used for

tobaceo produets, which, when used for its intended

purpose, can reasonably be anticipated to be seen by
custc;fners at a location at which tobacco products
are offered for sale.

. SEC. 727. CONSENSUAL‘R‘ESTRIC_TIONS.

(a) RESTRICTION ON-PRODUCT NAMES.—A manu-

facturer shall not use a tréde ‘Aor brand name of a non-
tobacco product as the trade or brand name for a cigarette
or smokeless tobacco pfoduet,v except for a tobacco product
whose trade or brand name was on both a tobacco product
.and a nor‘obacco pr'oduetvtha't were so{d in the United

States on January 1, 1998.

(b) ADVERTISING LIMI"lI" ACTIONS.—
| (1) INGENERAL——A r'na.nu‘faetureri, distributor, ,
or retailer may in aceqrdan_ce with this Act, dissemi-
nate or 'caﬁse ‘to be. disseminated advéﬁising or la-
beling which bears a tobaé‘co product brand name

(alone or on conjunction with any other word) or
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any other indicia of tobacco product identification
“only in newspapers, In magazines, in periodicals or

‘other publications (whether periodic or limited dis-

tribution), on billboards, posters and placards in ac-
cordance with section 726(a), in nonpoint of sale

promotional material * (including direct mail), in

" point-of-sale promotional material, and in audio or

video formats delivered at a point-of-sale.

(2) LIMITATION.—A manufacturer, distributor,

-or retailer that intends to disseminate, or to cause

~ to be- disseminated, adverti_sing or labeling for a to- -

bacco product: in a mediu_m that is not described in
paragraph (1) shall notify the - Secretary not less
than 30 days prior to the date on which such me-
dium is', to be used. Such notice shall' describe the
medium and discuss the extent to which the adver-

tising or labeling may be seen by individuals who are

- under 18 years of age.

(3) ACTION BY SECRETARY.—Not later than 30
days after the date on which the Secretary receives

a notice under paragraph (2), the Sécretary shall -

 'make a determination with respect to the action to

be taken concerning such notice.

(¢) RESTRICTION ON PLACEMENT IN ENTERTAIN-

25 MENT MEDIA.—

~ February 12, 1998
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(1) IN GENERAL.—No payment shall be made

by any manufacturer, distributor, or retailer for the

- placement of any tobaceo product or tobacco product

package or advertisement—

(A) as a prop in any television program or
motion picture prbdueed for viewing by the gen-

- erai public; or |
(B)‘ in a video or on a video game machine.
(2) VIDEO GAME.—The term “video game’
means any electronic amusement deﬁce that utiliéés A
a corﬁputer, microprocessor, or similar electronic eir- -
cuitry and its own cathode ré.y tube, or is designed

to. be used with a television set or a monitor, that

interacts with the user of the device.

(3) VIDEO.—The term “‘video” means an audio-
visual work produced for viewing by the general pub- -

lic, such as a television program, a motion picture,

-a music video, and the audiovisual display of a video

game.

(d) RESTRICTIONS ON GLAMORIZATION OF TOBACCO

PropucTs.—No direct or indirect payment shall be made,
or consideration given, by any manufacturer, distribtitoi‘v,

or retailer to any entity for the purpose of promoting the

24 image or use of a tobaceo produet through print, film or -

25 broadcast media that appeals to individuals under 18

February 12, 1998
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years of age or through a live perform»anc’ev by an enter-.
tainment artist that appéals to such individuals.
SEC. 728; AGREEMENT ON FORMAT AND CONTENT RE
QUIREMENTS FOR LABELING AND ADVERTIS-
~ING.

(a) In GENERAL.—Except as provided 1n subsection_s
(b) and (e), each,manufacturer, distributor, or retailer ad-
verﬁsing or causing to be advertised, dissenﬁnéting or
causing to be disseminated, any labeling or advertising'for :
a tobacco product:‘ shall use only black text on a white
background. |

(b) CERTAIN ADVERTISING EXCEPTED.—- |
(1)‘ In GENERAL.—Subsection. (a) shall not
apply to adirel'tising;— A
(A) in any'faciiity where vending machines
and self-service (jjsplays are permitted under
this title if the advertising ipvolved———_ .
(1) is not wvisible from outside of the |
facility; and |
(i) is affixed to a wall or fixture in
the facility; - -
(B) that " appears in any publication
(whether periodic or limited distfibutién) that is

an adult publication.
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(2) ADDLT PUBLICATION. ——For purposes of
paragraph (1.)(B), the term “adult publlcatlon

means a newspaper, magazine, periodical, or other

. publication—

(A) whése readers under 18 years of age
eonstitufce 15 percent or leés of the total reader-
ship as fneasured by cbmpetent and reliable
survey evidence; and

(B) that is read by‘fewler than 2,000,000
individuals who ar‘e under 18 years of age as
~measured by competent and feliable survey evi- "
dence. |

(c) AUDIO OR VIDEO FORMATS —Each manufac-

turer, dlsmbutor or retailer advertlsmg or causing to be
advertised any advertlsmg for a tobacco product in an

‘audio or video format shall comply with the followirig: .

(1) With.respect to an audio format, the adver-

tising shall be limited to words only with no music

~or sound effects.

(2) With respeet to a video format, the advertis-
ing shall be hmlted to static blael\ text only on a

white background. Any audio with the video adver- ..

tising shall be limited to words only with no music

or sound effects.
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SEC. 1729. AGf{EEM.ENT'TO' BAN ON NONTOBACCO I';‘EMS
AND SERVICES, CONTESTS AND GAMES OF
_CHANCE, AND SPONSORSHIP OF EVEN’I‘S.

(a) BAN ON ALL NON-TOBACCO MERCHANDISE.—Nd
man‘ufacturer,‘importer, distributor, or retailer shall mar-
ket, licenSé, ‘distribute, sell or cause to be marketed, li- |
censed, distributed or sold any item (other than ‘tobnaccg').
products),.or service, which beafs-the brand name (élone‘
or in cohjurictiori with any other word), logo, symbol,
motto, selling message, recognizable ‘color or pattern of

colors, or any other indicia of product identification simi-

lar or ideritifiable to those used for any brand of tobacco

products.
(b). GIFTS, CONTESTS, AND LOTTERIES.—No manu-
facturer, distributor, or retailer shall offer or cause to be

offered to any person purchasing tobacco products any gift

‘or item (other than a tobacco product) in consideration

of the purchase of sueh produets, or to any person in eon-
sideration of turmshing evidence, sucu as credits, proofs-
of-pufchase, or coupons, of such a purchase. |
- (e) SPOSSORSHIP.e |
(1) IN GENERAL.—No manufacturer, distribu-
tor, or retailer shall sponsor or cause ‘to be . spon-
“sored any athletic, musical, artistic or other social or

cultural event, or any entry or team in any event, in

which the brand name (alone or in conjunction with
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1 ~any other word), logo, rﬁotto, selling message, rec-
.2_ . ognizable color or pattern of colors, or any‘other in-
3 dicia of product identification similar or idventiclal to
4 those used for tobaceo products is used. |
5 (2) USE OF CORPORATE NM[E.—A manufac-
6' turer, distributor, or retailer may sSponsor or cause
7 to be.sponsored any athletic, musical, artistic or
8 other social or cultural event in the name of the cor-
9 poration which manufactures the tEbaeco produet'
10 if— _ o
11 (A). both the corporate }nar.r_le and the cor-
12 poration were registered and in use iv_n the Unit-
13 ed States prior to January 1, 1995; and |
14 (B) the corporate name does not include
15 any brand name (Elo‘ne or in conjunction with
16 any other word), lo‘gol,l symbol, motto, selling
17 message, recognjzéble color or pattern of col‘ors,
18 or any other indicia or j"pr(.)duct identification
19 identical or similar to, or identifiable with,
20 those used for any brand of 1tlobacco products.
21 CHAPTER 3—ENFORCEMENT
22 SEC.731. FEDERAL ENFORCEMENT OF THE PROTOCOL.

- 23 (a) AcTIONS.—The Attorney GeEerEl may b}ring an
24 action for the enforcement, or to restrain any breach, of

25 "the. Protocol in the United States "Dist,r'ict Court for the

February 12, 1998
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1 District of Columbia or in the district court of the United
2 Stétes for the district in which the breach occurred. -
3 (b) REMEDY.—In any action under subsection (a),

4 the disfcrict court involved—

5 (1) shall restrain the conduct that is the subject
6 of.the breach of the Protocol; |

7 *(2) shall order épeciﬁc performance of the obli-
8 gations set forth in the Protocol; -
9 | (3) may order ciﬁl penalties againsf any manu-
10 facturer who violates a requirement of the}Protocol
11 in an amount not more than $250,000 per‘violat'io'n.
12 | per day;vand | | V‘ |

13 ' '(4) with respect to officers of manufacturers
14 who knowingly violate the protoébl, may ‘im}l)ose ap-
15 propriate criminal'pena.ltiés, including incarceration.
16 (¢) CONTRACTS WITH STATE AGENCIES.—The Sec-

17 retary may award grants to or enter into contracts with
18 ah agency of any F_State ‘to assist in the enforcement of
19 ' the provisions of the Protocol. | _ .
20 (d) ACTION BY ATTORNEY GENERAL.—With respect |
2»1' to the funding of any activities uhder subsection (a), the |
22 Attorney General shall use amoﬁnts a{/aﬂable In thé Tmst
23 Fund under sectioh 102. If the Attorney General deter-

24 mines that amounts available in the Trust Fund are insuf-

February 12, 1998
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ficient, the Attorney General may use amounts available

‘for the activities of the Department of Justice.

SEC. 732. STATE ENFORCEMENT OF THE PROTOCOL.

(a) CIVIL ACT'ION.—The attorney oeneral of a State

may brlng an action for the enforcement or to restr ain

- a breach of the Protocol if the alleged violation that 18

the subject of the proceedlngs oceurred in that State;
(b) CONCURRENT J URISDICTION.—Both Federal and-
State c_ourtS shall have jurisdiction over a proceeding de-

seribed in subsection (a). If such a proceeding is com-

menced in a distriet ecourt of the United States, the court

shall take into consideration the size and scope of any

State penalties that hare been ‘applied for the identical vio-
lations. |

(e) REMEDIES.—In any proceeding described in s'ub-_
section (b) the remedies available shallvbe those described
in section 731(b).
SEC. 733. PRIVATE ENFORCEMENT OF PROTOCOL.

(a) 1N GENERAL.—A manufacturer may ‘seek a- dec-

laratlon of the rights and obligations of the manufacturer l

: under the Protocol by f1hng an action pursuant to section

2201 of title 28, Uruted States Code.
(b) CIVIL ACTION.—Any person may oring a civil ac-

tion against a manufacturer to enforce, or restrain
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breaches of, the Protocol by such manﬁfacturer, except
that— -
| (1) no such action may be commenced or maiﬁ-
tained if the Sécretéuy hﬁs settled a proceeding per-
taining to such 'allelged breach; and- |
(2) the coiu*t“, in any such action, shall restrain
conduct in breach of the Protocol and order épecific
performahcé of the obligations set forth in th‘e Pro-
" tocol, and may aWard’damages which at a minimum
will recdv‘er any economic benefit derived as a result
of the npncompliance involved fogéther with an
amount awlfv;drdéd as a suitable penalty _ass_ociated
with such breach. ‘ |
Any damagés ‘awarded under this subsection shall be re-
mitted to the Treaéury.'
| (¢) RIGHT OF INTERVENTION.—In a'ny‘proceeding
described in section 731(&) or 732(a), ahy' manufactufer '

may intervene as a matter of right.
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' TITLE VIII—MISCELLANEOUS

|

2 - PROVISIONS

3 | SEC. 801. PROHIBITION ON USE OF FUNbS TO FACILITATE
4 THE EXPORTATION OR PROMOTION OF TOf
5. BACCO. | | |
6 (a ) IN GENERAL. —\Iotmthstandmg any other provi-
7 sion of law, no funds made available by approprlatlons or
8 _othermse made avallable ‘may be used by any offlcer em-
9 ployee, department, or agency of the Umted States—
10 (1) to promote or encourage the‘export, reex-

1l port, sale, maﬁufacture, advertising, promotion, dis-

12 tribution, or use of tobacco or tobacco products to
13 or in a foreign country; or -

L 14 (2) to seek, ‘through negotiation or otherwise,’
15 the removal or reduction by 'a.ny foreign cOuntry of
16 any restriction or proposed restrlctlon in that coun-
17 try on the 1mp0rtat10n export, reexport, sale, manu-
18» facture, advertising, promotion, distribution, packag-
19 ing', llabeling, ﬁse, coﬁtént,' imposition of tariffs, or
20 taxation, of tobacéo‘br tobacco products.

21 | (b) EXCEPTION.—Subsection (a)(2) shall not apply

22 to any restriction or proposed restriction by a foreign

23 country if—

February 12, 1998
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(1) the restriction is applied in a manner which
constitutes a means of arbitrary or unjustifiable dis-
crirvninat‘ion between countries;

(2) the Secf'etary of C‘omﬁlerce certifies in writ-
ing to Congress that the restriction is being -applied
in a ménnef that constitutes améans of arbitrary or
Llnjlistifiable diserimination betweeﬁ countries; and

(3) the Secrétafy of Health and Human Serv-
ices certifies t(:) Congresé in writing that the restrie-

tion is not a reasonable means of protecting the pub- |

lic health.

(e) DEFINITION.—In this section, ‘the term ‘‘arbi-

trary or unjustifiable discrimination” means a restriction

- or proposed restriction by a fore.ignv country that—

(1) is arbitrary or unjustifiable; and

(2) does not adhere to the \prineiple 6f national
treatment and applies less favorable treatment to
goiods that are imported into that country than the

country applies tb like goods that are the product,

" growth, or manufacturé of that country.

- SEC. 802. WHISTLEBLOWER PROTECTIONS.

(a) PROHIBITION OF REPRISALS.—An employee of

any manufacturer, distributor, or retailer of a tobacco
product may not be disehar"ged, demoted, or otherwise dis-.

criminated against (with respect to compensation, terms,
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l cpnditions, or privileges of employment) as a reprisal for
| disclosing to an employee of the Food and Drug Admunis-
tration, the Départment of Health and Human Services,
the Department of Justice, or any Sfate or' local regu-

latory or enforcement authority, information relating to a

2
3
4
5
6 \dolatipn of law related to this Act or a State or local law

7 -thét furthers the purposes of this Act.

8 ~(b) ENFORCEMENT.—Any employee or former em-

9 ployee who believes that such employee has been dis-
10 eh‘arged,' demofed, or otherwise discriminated against in
L1 violation of subsection (a) may file a civil action in the
12 appropriate United States district court before the end of
13 the 2-year period beginning on the dafe of such discharge,
14 demotion, or discrimination. |

15 (c) REMEDIES.—If the district court determines that

16 a violation has occurred, the court may order the manufac-

17 turer, distributor, or retailer involved to—

18 (') .reinstate the employee to the employee’s

19 former position; | |
.20 (2‘) pay compenéatory damages; or

21 (3) take other “appropriate actipns to remedy

22 any past diserimination. | .

23 | - (d-) LIMITATION.—The protectiqns of this' section

24 shall not apply to any employee who—

February 12, 1998
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"( 1) déliberately‘ causes or participates In the al-

leged violation of law or regulation; or |
(2). knowingly or recklessly provides substan-
tially false information to the Food and Drug Ad-‘
’ ministration, the Department of Health and Human
Services, the Department of Justice, or any Sjcate or

local regulatory or enforecement aufhority.

~(e) APPLICATION OF FALSE CLAIMS ACT.—Section

3730(d) of title 31, United States Code, shall apply with

- reéspect to any employee to which this section applies if

the disclosure of such employee results in a payment of

any fee or fine to the 'Federal Government by the manu-

~facturer, distributor or retailer involved, -regardless of

whether such -employee ever commenced an action con-

,cerning the disclosure.

'SEC. 803. PROHIBITIONS RELATING TO TOBACCO  PROD-

‘ UCTS AND CHILDREN.

(a) In GENERAL.—Chapter VIII of the Federal
Food, Drug, ar.. Cosmetic Act (2 _.S.C. 381 et seq.)
is amended by adding at the end the following: |
“SEC. SM.-PRO‘HIBITION ON SALE OR DISTRIBUTION OF TO-

" BACCO PRODUCTS TO CHILDREN,

“(a) GENERAL:RULE.—It shall be unlawful for any

domestic concern or any officer, . director, employee, or

agent of such concern to make use of the mails or any
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means or instrumentality of interstate commerce to cause

or-contribute, either directly or through a foreign subsidi-

ary, joint venture, affiliate, or licensee, to—

*“(1) the sale or distribution of tobacco products
iﬁ a foreign country to children; or

| | “(2) the advertising or promotion of tobacco

‘produéts In a _foreign country in a manner that ap-
peals to children.
' (b) INTERPRETATLO\I —For purposes of subseetlon
( ), the advertising or promotlon of: tobacceo products shall
be considered fo be in a manner that appeals to children
if the advertising or promotion iséarried out in a manner
that woilld_riot be permissible -under the regulations're—
ferred to in section 202 of the Healthy Kids Act if it oc-
curred in the United States
“SEC. 806. LABELING.

“It shall be unlawful for any‘ domestic éonqern or any
officer, director, employee, or agent‘ of such concern, either
directly or through a foreign subsidiary, joint venture, af-
filiate, or licensee, to iﬁake use of the mails or ény m.eans
or instrumentality of interstate commefce to cause or con-
tribute to the export from the United States or the sale
or distribution in, or export from, any other country any
tobac‘co. product the package of which does not contain 2

warning label that—
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“(1) is in the primary language or languages of
the country in which the tobacco prodﬁét. is sold or
distributed to consumers; and |
“.(2) except for the yeqhirement of paragraph
(1)— | |
.“(A) ‘complies with Federal requirements
‘_for labéling of similar tobacco products manu-
factured, imported, dr packaged for sale or dis-
tribution in the United States; or
“(B) complies with the labeling require-
ments of the foreign country in which the prod- |
uct is sold ‘or distributed . to c.onsumers and
which labeling . réquireme_ﬁts the Seéretary de-
termines are substantially similar to Federal re-
" quirements and are adequately enforced by such
cduntry.”'. | _ | |
(b) ENFORCEMENT.—Section 301 of the Federal
Food, Drug, and Cosmetic Act (21 USC 331) as amend-

ed by section 203(e), is further amended by adding at the

end the following: |

“(ce)‘ To carry out an act made unlawful by section
804 or 805. |

(¢c) REWARD.—Section 303(b)(5) of the Federal
Food, Drug, and Cosmetjc Act (21 U.S.C. 333)(b)(5)) 18

amended by adding at the end the following: “If a person
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provides information leading to the institution of a crimi--

1
~ 2 nal proceeding against, and conviction ‘o'f, a perébn for a
3 -\dola'tion of section 301(cc), such person shall be entitled
4 to one-half of the eriminal fine imposed and éollected, for
5 | such violation but not more than $125;000.”.
| 6 | '(dj DEFINI'TIONS.—Section 201 of the Federal Food,
7 Dmg, and Cosmetic Act (21 U.S.C. 321)135 amended by
8 section 203(a)(3), is further amended by adding at the
9 end the following: -
10 | “ql) Thé term -‘d-omestie concern’ meahs——
11 ) any individual who is a citizen, national, or
12 resident of the United States; and
13 “(2) any corporation, part_rieijs}ﬁp, association,
14 N joint-stock company,. business trust, unincorporated
15 orga,njzation, or sole proprietofship' which has its
16 principal place of business in the‘Unjted States or
17 “which ié 6rgahjzed under the Iaws of a State of the
18 United States or a territory, possession, or common-
19 weas..i of the United States.
20 “(mm) The term ‘children’ means an~individual under,
| 21 the age of 187, o

22 SEC. 804. PRESERVATION OF STATE AND LOCAL AUTHOR:
23 ITY.
24 . Except as otherwise provided for in this Act (or an

25 amendment made by this Act), nothing in this Act 'shall

February 12, 1998
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be construed as prohibiting a State or political subAdiw‘sion.
of a State from imposing requirements, prohibitions, .pen-
alties or other measures, whether by statute, rule, regula-
tien, ordinance, judicial decreé, consent decree, or settle-
ment agreement, to further the purposes‘of this Aect that
are in addition to the requirements, prohibitions, or .pen-
alties required under this Act. Nothing in this Act (er an

amendment made by this Act) shall preclude or deny the

right of any State or political subdivision of a State to

adopt or enforce any requirements, vprohjbjt"ions, or pen-
alties relating to tobaeco products to the extent that such
requirements, prohibitiens or penalties are not less strin-
gent than those required under this Act (or amendments).
SEC. 806. SEVERABILITY. | |

If any provision of this Act, an arhendment made by
this Act, or the epplication’of such provisi‘oh or amend-
ment to any person or 01rcumstance is held to beé unconsti-
tutional, the rem‘»mder of thlS Act, thn amendments made

by this Act, and the apphcatlon of the prov131ons of such

to any person or circumstance shall not be affected there- |

by.
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“(a) In C%ENE&&L.%The provisions of this Act (of an

amendment made by this Act) shall apply to the manufac-

ture, distribution, and sale of tobacco products in any area
within the jurisdiction of an Indian tribe or tribal organi-
zation.

(b) RELIGIOUS PRACTICE EXCEPTION.—In reeoghi-

tion of the religious, traditional and ceremonial uses of

tobacco and tobaeco products by many.Indian tribes and

the members of such .tribes, nothing in this Act (or and
amendmér_lt made by this Act) shall be construed to in-
fringe upon the rivghts. of such tribes or members to trans-
fer, acqﬁjre, possess, or use any tobacco or tobacco prod-
ucts for such purposes. The preceding sentence shall only
be construed to apply to those qﬂanfcitieé of tobacco prodf
ucts necessai'y to fulﬂll'recognized religious, traditional or
ceremonial purposes and not to permit the general market- N

ing of tobaceco products not in compliance with chapter

- IX of the Federal .Food, Drug and Cosmetic Act.’

(¢) PAYMENTS TO TRUST FUND.—Any Indian tribe
or tribal organization that engages in the manufacturer
of tobaceo products shall be subject to liability for an as-

sessment under section 102.
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(d) APPLICATION ‘OF FEDERAL F0OD, DRUG AND

COSMETIC ACT REQUIREMENTS.—

(1) IN GENERAL.—The Secretary, in consulta-
tion with the Secfet’ary of the Interior, shall promul-
gate regulations to provide for the application of any
reqﬁirement.s vof the Food, Drug and Cosmetic Act
with respeet‘to tobaceo products manufactured, dis-

tributed, or sold in any area within the jurisdiction

- of an Indian tribe or tribal organizatibn as appro-

priate to comply with subsections '(é) and (b).

(2) ELIGIBILITY FOR ASSISTANCE.-—Under the
regulations promulga"ced ‘under paragraph (1), the
Secretary, after consultation with the Secretary of
the Interior, may proﬁde assi(stanee' to an Indian
tribe or tribal orgahjzatioﬁ in meeting and enforcing.
the requirements under such regulations if—

(A) the tribe or organization has a govern-

‘ing body that has lpowlvevr.s ai;d carries out, duties

_that are similar to the ‘poWérs and duties of

State or "loeal governments and requests such
assistanee‘ by applieation to‘the Séerefary;

| (B) .t'he ‘functions to, be e:{ercised through
the use of such assistance relété to activities

within the exterior boundaries of the reser\fation
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| ‘Qr other aréas within the juriédiction of "the
| tribé involved: and ; |
- (C) the tribe or organizét.ion 18 reasonably

V‘Qi{pécted to be capable of car"ruw'ng out the fune-

tions required by the Secretary:

(3) DETERMINATIONS.—The Secretary, in con-
qutation with the Secretary of the Interior, shall
make detenniﬁa;tions concerhjng the eligibility of an
Indian tribe or tribal. organization for assistance
under regulations under paragraph (1) not later
than 90 days after the date on which such tribe or
organization submits an application for such assist-
ance.

(4) IMPLEMENTATION B;Y SECRETARY.—If 'the

Secretary determines that the Indian tribe or tribal

organization is not willing or qualified to administer

the requirements of the regulations promulgated

unde~ this subsection, the Secretary, in consultation

 with the Secretary of the Interior, shall implement

and-enforce such regulations on behalf of the tribe
or o_r'gahization. | |
(e) RE'TAJL LICENSING REQUIREMENTS.—

(1) INAGENE.RAL.>—The,'.reqﬁjreme'nts of section
577 of the Federal, Food, Drug and Cosmetic Act

(as added by section 204 of this Act) shall apply to
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retailers that sell tobacco products in any area with-

in the jurisdiction of an Indian tribe or tribal orga-

nization.

(2) SELF-R}EGLTL&TioN.fIn order to be eligible
for funds under subsection (f), an Indian‘ tribe or
fribal vor"g_aniz_ation shall implement a tribal licensing
program within the exterior boundaries of the res-

ervation and other areas within the jurisdiction of

the tribe consistent with the regulations promulgated

undér section 577 of the Federal Food, Drug and
Cosmetic Act. o
(3) IMPLEMENTATICN BY SECRETARY.—If the

Secretary, in consﬁltatior‘l. with'. the Secretary of the

' Interior;_ determines that the Indian tribe or tribal

~ organization is not qualified to administer the re-

quirementé of section 577 of the Federal Food,
Drug and Cosmetic Act, the Secretary, in' consulta-
tion with the Secretary of the Intérior, lshall imple-
ment such requirements on. behalt of the tribe or or-

ganization.

. (f) ELIGIBILITY FOR PUBLIC HEALTH PAYMENTS.—

(1) IN GENERAL.—For each fiscal year the Sec-
retary shall pay to each Indian tribe that has an ap-
proved tribal anti-smoking- plan- a tribal grant for

the fiscal year in an amount equal to the amount de-
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termined:under para:graph (3), and shall reduce the
amounts péyable u:nder section 111 to any State in
which the service area or areés of the Indién .trib(‘a
are located by the amouﬁt so determined. |
(2) PLaN.—To be eligible to receive a payment -
under paragraph (1), an Indian tribe shall prepare‘
ahd submit to the Secretary for_‘ approval an anti-

smoking plan and shall otherwise meet the require-

‘ments of subsection (e).

(3) AMOUNT DETERMINED.—The amount of
any funds for which an Indian tribe is"e.lig'ible under
'parag"raph (1) shall be determinéd by tbe Secfetary
based on the ratio of the total number of Indians re-
siding on such tribe;s reservation 01; in ar'eal,s \‘zvit'hjn‘

the jurisdiction of the tribe in the State to the total

“population of the State multiplied by the amount al-

located to State under section 111.

| v(4) USE.—Amounts provided to a tribe or orga-
nization under this paragré.ph shall be used to reim- |
burse the tribe for smoking-rélated health expéndi-‘

tures, to further the purposes of this Act, and in ae-

- cordance with a plan submitted by t'he‘trib'e or orga-

nization and approved by the Secretary as being in
compliance with this Act. Tribes and tribal organiza-

tions shall have the flexibility to utilize such
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termined under paragraph (3), and shall reduce the

amounts payable under section 111 to any State in

which the service area or areas of the Indian tribe

are located by the amount so determined. |

(2) PLAJV.%TO be eligible to receive a payment
under paragraph (1), an indian tribe shall prepare
and submit to t.he Secrétary for approval an anti-
smoking plan and shall otherwise meet the require- -
ments of subsection (e).

(3) AMOUNT DETERMINED.—The amount of
any funds for which an Indilan tribe is eligible under |
par’agré.ph (1) shall be deterfn.)jned‘ b}% the Secretary

baéed on the ratio of the total number of Indians re-

siding on such tribe’s reservation or in areas within

the jurisdiction- of the tribe in the State to the total

population of the State fnultiplied by the amount al-

. located to State under section 111.

(4) USE.—Amounts provided to a tribe or orga-

nization under this paragraph shall be used to reim-

- burse the tribe for'smok__iné-related health expendi-

tures, to further the purposes of this Act, and in ac-
cordance with a plan submittéd by the tribe or orga-
nization and.approved. by the Secretary as being in
compliance with this Act. Tribes and tribal organiza-

tions shall have the flexibility to utilize such
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L amounts to meet the unique health needs of such
2 tribes within the context of tribal health programs it

snch programs meet the fundamental Federal re-

«

-4 quirements under this Act as determinec by the SF(?f
) retary.
- - 6 (3) REALLOTA\[E.\'T.—‘—AJL\' amounts  set-asice
7 and not expended under this paragraph shall be re-
3 allotted among other eligible tribes and organiza-
9 tions.
10 (¢) OBLIGATION OF MANUFACTURERS.—A partici-

11 pating manufacturer shall not engage in any activity in

12 an afea within the jurisdiction of an Indian tribeb or tribal

13 organization that is prohibited under the Protocol.

14 (h) INDIAN HEALTH SERVICE.—Amounts made

15 available under section 101(d)'(5)(B) s;hal_l,be prox}ided to
| . 16 the Indian Health Service to be used for anti-tobacco-re-

17 lated consumption and cessation activities including—

18 .(1) clinic and facility design, construction, re-
19 pair, renc on, maintenance 1 . improvement;

20 (2) provider services and equipment:

21 'V _ (3) domestic and comrﬁum"ty sanitation associ-
2 ated with clinic and facility construction and im-
23 provement; . |

24 (4) inpatient and outpatient services; and
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(5) other programs ; and  services provided
through the Indian Heulth'Sel'\'iv(:'e' or through tribal
contracts, <i~t,»lnpil(i-'t.s" grants or (3()4)[)el'ziti\'e agree-
ments with the Indian [lealth Service and which ave
deemed zl;)[m:»pt'izﬁc* to raisling the health status of

Indians.

(i) PREEMPTION.—

(1) GENERAL PREEMPTION.—Except as other-
wise provided for in this section. nothing in this Act
shall be construed as prohibiting ah Indian tribe or
tribal organization from imposing réquirements, pro-

hibitions, penalties or other measures to further the

* purposes of this Act that are in addition to the re-

quirements, prohibitions, or penalties fequired under
this Act. ‘
(2) PUBLIC EXPOSURE TO SMOKE.—Nothing in

the amendment made by: title V shall be construed

‘to preempt.or otherwise affect ahyllndian t‘ribe or

tribal ‘organization rule or practice that provides
greater protection trom- the ‘héalth hazards of envi-
ronmental tobacco smoke.: |

(3) NATIVE A,\[ERICANS.V——A State niay not in-
pose obligations ~or._re"qui‘rements relating to- the ap- -
‘plication of this Act to indian tribes and tribal orga-

nizations.




