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Health Care Dollars and Regulatory Sense: The 
Role of Advanced Practice Nursing 

Barbara J. Safr ie t j 

Our ciirrenl lieallh care crisis, charadenied by (oo little care too late for 

loo few people at too high a cost, can only be remedied by both a fundamental 

restructuring of our health care deliveiy systems as well as the most effective 

and efficient uiilizadon of our existing heallh care personnel. Advanced practice 

nurses, especially nurse practitioners and certified nurse-midwives, repeatedly 

have demonstrated their abilily to provide cost-effective, high qualily primary 

care for many of tlie neediest members of society. Their full potential for 

enhancing our nation's health care status cannot be realized until unnecessary 

restrictions on (heir scope of practice, prescriptive authoriry, and eligibility for 

reimbursement are eliminated. Immediate legislative reforms are needed tu 

enable tliese advanced practice nurses to increase access to health care, while 

preserving quality and reducing costs 
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.'\dvancciJ Praciicc Nursing 

Introduction 

The root of the controversies that entangle our current "health care system" 
can be found in the inaccuracy of the term itself. The word "system" connotes 
organization, coordination, and a considered structure, none of which accurately 
descnbes our present arrangement. In addition, what we do have is oriented to 
medicine, rather than health, and to biomedical research and cure, rather than 
care. This gap between terminology and reality is growing, and it is swallowing 
our resources at an ever-increasing rate. 

This count:ry needs a genuine health care system, in fact as well as in name. 
The American people are clamoring for solutions to the many undeniable 
failures of our current scheme. These consumers intuitively know what policy­
makers too often forget, that any rational health care system must address three 
basic concerns: can I get care*̂  how good will it be? how much will it cost? 
Not surprisingly, the same questions are central to expert assessments of health 
care delivery at the state and national levels. The three primary factors com­
monly used to evaluate the efficacy of our system are access to care, quality 
of care, and cost of care! As to each, recent studies confirm the existence of 
serious, even overv/helming problems. 

Access to care. This factor has been defined as "the ability to enter the 
health care system independent of any changes in health status".' Between 
thirty-four and forty million people in this country have little or no access to 
care when they need it because they lack health insurance or the ability to pay 
for themselves. In addition, people in some parts of the country, such as rural 
areas where there are few if any health care providers, have reduced or non­
existent access even when their financial resources are adequate. Some groups, 
including the poor, ethnic minorities, and pregnant women, face additional 
barriers to access. Whatever their cause, access problems delay care, even when 
it is finally obtained. This delay in turn results in higher costs and increased 
morbidity.' 

Quality of care. This factor is typically described in terms of effective 
results from the delivery of appropriate care. Adequate quality has long been 
assumed to exist in our country, and the resolution of recognized problems has 
been left to the ton system, educational and institutional accrediting bodies, or 
licensure agencies. Recent studies analyzing infant mortality and general life 

1. PHW HEALTH PROFESSIONS COM.'-IISSION, HEALTHY AMERICA: PRAcrmoNEKs FOR 21)05. Ax 

A G E N D A I-UK A C T K J N H J K U S H E A L T H Puut-ESSioNAL SCIKJOLS 6<) (Daniel A. Shugars et al. eds.. 1991). 

2. Of ten, ihosc who lack access lo rouiine care reson. by nccessiiy. to emergency room services. A 

recent study cont'irmcd that "patients wi th lower socioeconomic status arc more l ikely than o(tv:r patients 

10 use the emergency depanmeni as their means of access lo ihc hospital and that patients admitted via the 

emergency depanment use far m w c resources t h j n patients in ihc sanv: diagnosis related group admitted 

by *>ther means." Robert S. Stem cl al . . Tlir C/n^rg^ncy t)r{^tnrneri i us a t*(iih^-uv to AJmissiurt f u r Poor 

u,ul H ig l i Cosl P iu ien i i . 2f>6 JA.MA 223S. ZZiH 0 9 9 1 ) 

151 



The Yale Joumal on Regulation Vol. 9:2, 1992 

expectancies indicate, however, that the quality of care in the United States is 

lower than that in many other industrialized countries.' In addition, it is in-

creas ngly apparent that American consumers are burdened with a rather high 

incidence of inappropnate or unnecessary care, such as hospital admissions, 

caesarean section delivenes, cardiac pacemaker implantations and coronary 

bypass surgery.'' This trend is closely linked with another, the emphasis of 

medical services on curing objectively defined illnesses and Injuries in a way 

lhat takes little account of the personal and psychological aspects of health and 

illness. One fmal, but crucial, measure of the quality of care is the prevention 

of illness in the first instance. On this score, our efforts have been woefully 

inadequate.^ 

Cost of care. The proportion of the Gross National Product (GNP) devoted 

to health care has grown from 5.9% in 1965 to 12.5% in 1990, increasing in 

dollar amounts from S42 billion to approximately $647 billion. The rate of 

increase for health care spending has been almost twice that of the GNP.*" At 

the same time the predominant source of payment for these costs has shifted 

dramatically from the private sector, including patients and insurance compa­

nies, to the public sector. In addition to the fiscal prqblem.s caused by this 

proliferation of expenditures, there is mounting evidence that the "cost" factor 

is directly and negatively affecting not only the access to care, but also the 

quality of care.' 

These massive problems do not lack for proposed solutions. This is evident 

in the media and in the records of the state and federal legislatures. Proposals 

3. See THE EMPLOYEE BENEFrr Rf SE.'J^CH iNsrrruTE. A.N ERBI SPECL^L REPORT. CHALLENGES AND 
OPPORTUNmES: ISSUES FACLNG THE U.S. HE.\LT>I CARE SYSTE.M 1 2 - U (199l), si-e also Bnrbara Siarfieid. 

Pnineii-y Care and Hfal ih : A Crnss-Noiiniial Comparison. 2A6 J.A.MA 226S (1991). 

4. See RObtRT H. [JROOKS &. M A R Y E . V A I A N A , APPRpPRlATt-NESS OF C A K E ; A CHART BOOK (19S9) 

(hospiiaJ admissions and inpatient days, and caesatean delivenes); Constance Monroe Winslow et al.. Tin 
Appropriaietifss Of Perfonnitig Coroiuiry Anery Bypass Surgery. 260 JAMA 505 (1988), Allan M. 
Greenspoji et al.. Incidence of Unwarranied hnplanluiinn of Pennaneni Cardiac Paceinuktr in a LMrge 
Medical Population. 318 NEW ENG. J. MED. 158 (1988). 

5. Traditionally, private and govemmcnial insurarvce privijranis have not "covered" or paid for preventive 
or wellness care. Coverage was and. to' a large exieni. siill is dependent up<5n the actual or suspected 
existence of a disease or abnormality. This "illness" requiremeni denvcs both from cost considerations and 
from the traditional emphasis upon "medical" modalities which ftvus up<in "curing" deviations from the 
physical or mental norm. 

Recent public policy actions indicate however, lhat considcraiions of health and prevcniaiivc measures 
may gain importance in our policy pnoriiies. See. e.g . PUBLIC HEALTH SERVICE. U S DEPT OF HEALTH 

AND HoMAj^ SERVICES. PUB NO. 50212. HEALTHY PEOPLE 20OO NATIONAL H E A L T H PROMOTION AND 

DISEASE PREVENTION OeiEcnvES (1991). 

6. See Katherine R. Levit et aJ.. Heallh Spending luul Ahdiry to Pay Business. liuJivuluals aiid 

Govenimenl. lO HEALTH CARE FlN. REV. 1 ( 1989). i f f also U S GENERAL ACCOUNTING OFFICE. HRD-91-

102, U S HEALHI CARE SPENDING; TRENDS. Coo-RiBLrriNC FACTORS, .VND PROPOSAI.S RJR REFORM (IWI). 
7 See. e.g.. Paula A. Bravcrman et al.. Differences in Htnpiial Resource Allocation Among Sick. 

NewlxjriLS According to Insurance Coverage. 266 JAMA 3300 (1991) ("Sick newborns without insurance 
received fewer inpatient services than comparable privately insured newborns with either indemnity or pre­
paid coverage. . . Length of stay. t«al cha/ges. and charges per diy were lb"*. 28%, and 10% Icsf, 
respcciivcly. for the uninsured than for all privately insured newborns . . Both uninsured and Medicaid-
covered newborns were found to have more severe medical piublems lhan ihe privately insured ") 
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.Advanced Practice Nursing 

range from the tamely incremenial to the radically innovative. None, however, 

is sufficiently expansive in its scope, including a thorough inquiry' into the 

regulation of health c;u"e providers' licensing, accreditation, education, reim­

bursement and rel ted activities. 

Pollcym^ikers will need to undertake such an inquiry in order to envision 

and enact the integrated reforms that will ultimately be necessary. Meanwhile, 

however, one small step lhat could be taken immediately would directly 

improve access and quality at the same or lower cost, especially for poor and 

rural people. That step is simply to remove the unnecessary barriers to practice 

that certified nurse-midwives and nurse practitioners, two groups of advanced 

practice nurses now face. Unnecessary restrictions on their scope of practice, 

prescnptive authority, and eligibility for reimbursement actively impairs these 

providers' proven ability to safely meet the health care needs of many of our 

neediest citizens. Removing these barriers would be an important first step to 

restoring the focus on health, and on care, that our system so desperately needs. 

In advancing this proposal, 1 will fu-st briefly describe nurse practitioners 

(NPs) and certified nurse-midwives (CNMs), two types of advanced practice 

nurses (APNs) whose empowerment would have the greatest immediate impact 

on access while preserving quality and reducing costs. 1 will review these 

professionals' proven ability to provide cost-effective, quality primary care, and 

1 will analyze the three most significant barriers to their effective practice. 

Restrictions on APNs' legally defined scope of practice should be removed to 

allow them to deliver the heallh ser̂ -ices they are capable of providing. Pre­

scriptive authority should be granted or broadened to encompass the pharmaco­

logical therapies necessary for care within their scope of practice capabilities. 

Reimbursement mechanisms should be provided for direct payment to APNs 

for services rendered within their scope of practice. Since these barriers are 

embodied in statutes and regulations, they are directly amenable lo legislative 

reform." 

S. Two addiiional barncrs—malpractice insurance and admining pnvilcgcs— are both significant and 
signiticajiily inieractive. Thai is, lhe high cost of malpractice insurance for NPs and CNMs (at Icasl in 
relation lo iheir incomes) ofien precludes iheir independent practice. Similarly, the lack ot malpractice 
insurajice. or the limiLaiions in available p«,)lii;ics on ilie uxal coverage amounts, often prevent these providers 
from obtaining hospital admitting pnvilcges 

For analyses of these problems, see Donna M. Pci^er. A Social aiul Legal ,\nalysis of tlie Indeperuleni 
Practice of Mid^^ifery: Vicarious Liahiliry of the Collaltoraiing Physician and Judicial Means of .Addressing 
Denial of Hospital Privileges. 2 BERKELEY WOMEN'S L . l . 1 39 (1986); iNSTfTtrrE Of MEDICINE, 1 M E D I C A L 
PROHE;5SIONAL LL\BU.rrY AND THE DtLrvERY OF ObSTETHlCAL CARE (1989); Sarah D Cohn. Professional 
liahiliry Insurance aiul Nurse-Midwifery Practice, in 2 MEOICAL PROFESSIONAL LlAHILfTY AND THE 
DELIVERY OF OHSTETRICAL CARE 104. ILM-l 12 (Vinona P Rosmw &. Roger J. Bulger ed^ . 1989). 

Funhcrmorc. the problems caused by barriers such as a lack of instiiuiiorul admitting (xivilcges can 
effectively negate legislative efforts to expand APNs' praaicc authority. For example, legislatively granted 
prescnptive authority for psychiatric APNs is practically useless unless they also can obtain admitting 
privileges. A psychiatric APN must be able to admit patients on an emergency or sometimes non-emergency 
basis in order to manage the p<»ssiblc side effects of certain psychopharmacologic agents and/or to manage 
patients who arc having difticulty complying wilh of adjusting lo certain medication icgimcs. Thi i is 
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Since these various barriers exist I:u"gely at the slate level, state legislatures 

can address them directly. I will offer several proposals for how they might 

mosi effectively do so. The n.\tional government, however, can also play a 

significant role, and I will conclude by elaborating upon several options for 

federal action. 

1. Nurse Practitioners and Certified Nurse-Midwives: Advanced Practice Nurses 

in Primary Care 

A. Defining Primary Care 

Since current heakh-care policy and political debate centers on the lack of 

access to affordable care, I have chosen to emphasize primary health care 

services. By primary health care, I mean "a basic level of health care, usually 

provided in an outpatient [or community] setting, that emphasizes a patient's 

general heallh needs.'"' The most frequently emphasized aspects of primary 

health carcgiving focus on "first contact care" which is accessible, comprehen­

sive, coordinated, continuous, and accountable.'° The patient-oriented rather 

than disease-oriented focus" of primary care emphasizes preventative mea­

sures, such as immunizations and health assessments, as well as the diagnosis 

and management of commonly occurring conditions such as acute and chronic 

illnesses. 

By improving the quality of this initial contact with the health care system, 

we can expect to improve access to care, promote the enhancement of health 

and prevention of illness, and improve the efficiency and effectiveness of 

delivery of care.'" Another increasingly important aspect of primary care is 

the provision of continuous or chronic care: given the increase in the number 

of our elderly, impaired newborns, and HIV patients, there is a growing need 

for this kind of care. 

Since most Americans who need health care require primary care of one 

kind or another, the invisibility of non-physician providers is especially telling. 

esseniial because of the dual problems of managing the psychiainc illness, which can lead to patient errors 
in judgement, as well as ihc medicaiion eftecis themselves. Cf Sondra Talley & Penny S. Brooke, 
Prescriptive .Auiluynry for Psychiainc Clinical Specialists. Framing the Issues. 6 ARCHIVES OF PSYCHIATRIC 
NURSING 71 (1991). 

Although these issues arc vitally imp<irunt to APNs and iheir praaicc poientials. their market-based 
character courtsels lhat ihey not be included in this analysis ot regulatory barners 

9. OFFICE OF TECHNOLOGY ASSESSMENT. U.S. CONGRESS. O T A - H - I 3 4 . HEALTH CARE IN RLH^AL 

AMERICA 4!S3 (1990) IhercinaJtcr RURAL HEALTH| . 

10. See iNsrrrurE OF MEDICINE, A MANPOWER POLICY FOR PRIMARY HEALTH CARE: REP<:)RTOf A 

STUDY 1 (1978). 

11. U.S. DEPT OF HEALTH & HUMAN SERVICES, SEVENTH REPORT TO THE PRESIDENT ANDCONGRESS 

ON THE STATUS OF HEALTH PERSONNEL IN THE UNrTEo STATF.S I V - D - 1 (1990) (hereinaiicr. HHS 7lh 

REPORT]. 

12. Id at IV-D-7. 
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The cultural weight ami force—indeed, the p<:rvasivc dominance"—o[ the 

medical model in our received tradition is perhaps best illustrated by the 

difficulty of naming ami defining those health care providers who are not 

pliysicians. These professionals, variously, 'nd rather awkwardly, referred to 

as "physician extenders", "mid-level practitioners", or "non-physician practi­

tioners",'- fall into several groups. Of these groups, NPs and CNMs are least 

like the medical model because of their nurse-based onentation and training, 

and their central role in providing pnmary care. For the same reasons, they 

offer a genuine potential for immediate improvement in the delivery of heallh 

care in this country. 1 have therefore structured this proposal lo address the 

barriers to their successful integration."" 

B. Defining the Role of Nurse Practitioners 

Although lilies and precise definitions vary from state to state, NPs are 

generally understood to be, at a minimum, registered nurses'̂  whose formal 

13. There are many extensive analyses of the deveiopment of the cultural, economic. p<3litical, and 
social authonty and dominance of ihe physician, and especially of organized medicine. See. e.g.. EuOT 
FREIDSON, PROFESSIONAL. DOMINANCE: THE SOCL^J. STRUCTURE OF M E D I C A L CARE xi (1970) ("Health 

services arc organized around professional authority, and tfieir basic structure is constituted by the dominance 
of a single profession (medicine] over a variety of other, subordinate occupations. . . .|T]hat professional 
dominance is the analytical key to the present inadequacy of the health services."); ELIOT FREIDSON, 

PROFESSION OF MEDICINE: A STUDY OF THE SOCIOLOGY OF APPLIED KNOWLEDGE 48 (1970) ("Ln a way 
unparalleled in any other industry, the physician controls and inllucnces his field and all who venture near 
it. . . . (Tlhe division of labor surrounding the highly professionalized activity of healing is ordered by the 
poliiically supponcd dominant profession (mcdicinel. Formally, it is a hierarchy.") (quoting Dale L. 
Hicstand, Research into Manpower for Health Ser̂ -ices. XLIV M I L B A N K M£.MORIAL FUND 148 (1966)); 
PAUL STARR, T H E SOCLAL TRANSFORMATION OF AN(ERIC.^.N MEDICINE 27 (1982) ("By the mid-twentieth 

century, ihe strategic position of the medical profession in relation to hospitals, health insurance, and lhe 
pharmaceutical industry became pivotal in sustaining the profession's economic position, superseding the 
earlier role played by their monop<ilization of practice. . . Throughout the medical system, the profession 
was able . . . to establish organizational structures thai preserved a distinct sphere of professional dominance 
and autonomy."). 

14. RURAL H E A L T H , supm note 9. at 249 

15. PHYSICIAN PAYMENT REVIEW COMMISSION, 199! ANNUAL REPORT TO CONGRESS 183 [hereinafter 

PPRC 1991 REPORT]. 

16. I have niM included other non-physician practuioners, despite iheir demonstrated efficacy in their 
own icnings, t)ccause they are not either nurve uained or principally devoted (o pnmsiy care. For example, 
physicians' assisiaiits arc trained in ihe medical mixJel and perform principally medical lasks Clinical nurse 
Sjvcialisis "have their origins in teniary care settings" and practice mostly in those settings. Id. at I 86 n. 1. 

Ceaified registered nurse anestheusis provide anesthesia seniccs for dental, sureical. and obstelrical 
procedures and are not thought of as pnmary caregivers. While anesthesia services are nu normally 
considered lo be primal^ care, they otlen are required lo faciliialc ifie care of primary care providers in 
underserved and other areas in obsteincal delivenes, irauma. minor surgical procedures, and life-ihrcalcning 
emergencies. Indeed, certified registered nurse aneblheUiis are the sole anesthesia providers in approximately 
30-35% of all hi'spttals. and of those ho^piiaU, XS'.'d were K^.atcd in rural areas. RURAL H E A L T H , supra 
note 9. at 257. 259 

17. Registered nurses must lake the same licensure examinaiion. although the pre requisite educational 
preparalion for licensure may vary. Nursing education programs include the 2-ycar Q5s<x;iate degree, the 
3-year diploma, and the 4-year baccalaurcuic degree 5e(- HHS 7TH REPORT, supra note 1 I . ai VIII - 3. RURAL 
H E A L T H , supra nme 9. at 259 
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education and clinical training "exlend[] beyond the basic requirements for 
licensure."'" The additional training, in the form of certificate or master's 
degree programs encompassing from nine to twenty-four months of study and 
supervised clinical training in direct patient care, prepares NPs to perform a 
wide range of professional nursing functions, as well as functions that tradition­
ally have been performed only by physicians.''' These functions include assess­
ing and diagnosing; conducting physical examinations; ordering laboratory and 
other diagnostic tests; developing and implementing treatment plans for some 
acute and chronic illnesses; prescnbing some medications; monitoring patient 
status; educating and counselling patients; and consulting and collaborating 
with, and referring lo, other providers. In short, NPs' training and competencies 
include the diagnosis and management of common acute illnesses, disease 
prevention, and management of stable, chronic illness. 

Although formal education and training programs began only in the mid-
1960s,^° a significant number of registered nurses have enrolled in formal NP 
programs. A 1988 sample survey indicated that approximately 63,000 registered 
nurses had received NP training through certification or masters programs, and 
thai approximately 23,000 of those were in practice positions carrying the title 
of NP.̂ ' The survey estimates also reflected the various practice settings in 
which NPs are employed, including among others, hospitals (inpatient and 
outpatient), health maintenance organizations, free-standing primary care clinics 
(community and public health centers), private practice offices, and extended 
care facilities. 

1 8. HARRY A . SULTZ ET AL. . NURSE PRACTmoNERs U S.A. 3 (1979). See also RURAL HE.KLTH. supra 
note 9, at 250 ("registered nurses who have completed advanced training programs in primary health care 
delivery"). 

19. For summaries of the educational preparation and practice charaacristics of NPs and other non-
physician providers, see RURAL H E A L T H , supra note 9. at 250; LuciE YouNG KELLY, DIMENSIONS OF 
PROFF;SSIONAL NURSING 333-37 (6<h ed. f99l) ; PPRC 1991 REPORT, supra note 15, at 186 

20. For a description of the t'ini NP educational program, see Loretta C. Ford & Henry K. Silver. 77ie 
E.tpanded Role of the Nurse in Child Care. 15 NURSffJG OuTLOOK 43 (1967); Henry K. Silver & LiVcna 
C. Ford, The Pediatric Nurse Practiiioner at Colorado. lo7 AM. J. NURSING 1443 (1967). 

^ ^ ^ 2 1 . HHS 7TH REPORT, supra note I I , at Vni-12, Vli|.2(). See also RURAL H E A L T H , supra noie 9, at 

The dispanty m the numbers of RNs who have completed NP programs and ihe number of NPs acnually 
praciicmg is difficult to explain with any specificity. Probable explanations include the difficulty of counting 
dillcrenily titled pracutioner^ from state lo stale (sec text accompanying note 116. infra, for the multi-titled 
nomenclature dictated by stales' regulatory provisions), as •..ell as the inclination of many NPs to discuniinue 
their NP pra..ticc because of iheir frusiraiion wnh the manv regulatory barners which are described in detail 
in the remainder of this anicte. 

The most rcmonublc estimate of the number of NPs oaually practicing Is between 23.000-30 000 See 
T H E N A T I O N A L HEALTTH SERVICE CORPS WnrrE PAPER, PROPOSED STRATEGIES FOR F U L R L L I N C PRIMARY 

CARE PR(5FESSIONAL NEEDS: PART II: NURSE PRAcrm.vJERs. PHYSICIAN ASSISTANTS AND CERTIFIED 
NURSE MIDWIVES (1991); l^ner from Katie Lemley. Chan. The Naiional Alliance ot Nur^ Praait.oner^ 
lo the author (Feb 20, 1992) (on file with author) 
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Ad'-'anced Practice Nursing 

C. Defining the Role if Ceriified Nurse-Mulwives 

Like their NP couiilerpans, nurse-iiudwives" are professional registered 

nurses who also have received advanced training, in this case in mid ..'ifery.'^ 

Nurse-midwifery practice has been defined by the American College of Nurse-

Midwives ( A C N M ) as follows: "the independent management of care of es.sen-

tially normal newborns and women, antepartally [before buih], intrapartally 

[during birth], poslpartally [after birth] and/or gynecologicaily . . . within a 

health care system which provides for medical consultation, collaborative 

management, and referral."^'' In addition to delivering babies, in other words, 

nurse-midwives provide gynecological care, family planning services, and pre-

and postnatal care for mothers and infants. They also co-manage with physi­

cians those pregnancies deemed to be high-nsk.''" 

The vast majority of these providers are that CNMs referred to earlier: 

registered nurses with advanced training in midwifery who have been certified 

through a national certification examination.^* This proposal focuses specifical­

ly on them both because ihey are the most numerous non-physician providers 

of this type and because they are either lhe assumed or the stated norm for most 

regulatory and research activities concerning midwifery.'^ 

In 1990, there were approximately 4200 CNMs educated in either certificate 

or master's degree programs and certified by the ACNM.'* These professionals 

practice in hospitals, birthing clinics, health maintenance organizations, homes, 

11 .Although there are lay midwives who practice in ihe United Slates and most other countries, they 
are not included m this anicle's analysis, primanly because of their lĴ .•k of forma! training and licensure 
as rcgisicrcd nurses. For a discusiion of lay midwives. sec BARBARA EHRENREICH &. DEIRDRE ENGLISH. 
WITCHES, MiDwrvEs, .AND NURSES: A HISTORY OF WOMEN HEALERS (1973); Irene H. Butter & Bonnie 
Y Kay. State Laws aiul the Practice of Lay Midwifery. 78 AM. J. Pub. HE-ALTH 1 161 (1988). 

23. See 42 U.S.C. § 1395x(ggX2) (1992) (defines Cenified Nuree-.Midwife). 

24 OFFICE OF TECKNOLOGY ASSESSMENT. U.S. CONGRESS, H C S 37. NURSE PRAcrmoNERS. 

PHYSICIAN ASSISTANTS, A N D CERTIFIED NURSE-MIDWIVES. A POLICY .-VNALYSIS (1986) ]hereinafter OTA 

STUDY] (cuing definitions adopted by the Amencan College of Nurse-Midwives, 1984). 

For discussions of the developmcnl of and curreni praciice charactensiics of nurse-midwifery, see 
HELEN V A R N E Y , NURSE-MIDWIFERY (2d ed. 1987); Donna Diers, Nurse Midwives uiul Nurse Anesthetists: 
The Cutting Edge in Specialist Practice, in CHARTING NURSING'S FUTURE. AGENDA FOR THE 19'>0s 159-180 
(Linda ,-\iken &. Clau-e Fagin eds.. 1992) Ihereinaficr NURSLNC 1990s]. 

25. RURAL H E A L T H , supra ntxc 9, at 250 

26. The ACNM originally dcveltipcd and adminisiered Ihc national ccnificauon examination Since 
September 1991, the cenification examination function has been administered by another organization, ihe 
.-\CNM Cenification Council. The ACNM continues lo review and accredit nurse-midwifcry educational 
programs, set praciicc standards, and administer disciplinary prcK.ecdings 

27. For a discussion of the role of certification, licensure, and accrcdiution as credcntialing mecha­
nisms, see BENJAMIN SHIMBERG. OCCUPATIONAL LICENSURE: A Ptmuc PtRSPEcrrvt (1982). 

See oLsii Dcnisc H. Gcolu. 77i<- KeliitionsUip Herween Cenificaiion nml Praciice. NukSE PRACnriO^ER. 
Mar 1986. at 55-58; Margretta M Styles. SpeLialiiuiion aiul Credentialmg. in NURSING I 9*;0S supra no<e 
24, at 29-39. 

28. RURAL H E A L T H , supra note 9. ai 256. 

157 



The Yale Joumal on Regulaiion Vol. 9:2, 1992 

scliool-based clinics, public and private clinics, and private practices. In 1988, 
they delivered approximately I 1 5,tX30 babies in hospitals, accounting for 3.4% 
of all births in the United .States.-'' 

11. The Effectiveness of Nurse Practitioners and Certified Nurse-Midwives 

In assessing the effectiveness of any health care provider, one must, at a 
minimum, determine the provider's ability to deliverquality care at a reasonable 
cost lo a significant portion of the general population or particular groups. 
Ironically, these criteria have only recently been applied in a systematic way 
lo the care provided by physicians. General effectiveness studies of the quality, 
cost, and accessibility of physician-provided care were undertaken seriously 
only when the curreni health care crisis prompted policymakers and payers to 
ask about the cost-effectiveness and qualily of the services actually rendered. 

NPs and CNMs, on the other hand, have been the specific focus of hundreds 
of effectiveness studies for more than twenty years. Although many of these 
studies have been methodologically biased against their subjects in lhat the 
comparative norm has been the care given by physicians wjthin the medical 
model, the results have repeatedly demonstrated superior performance with 
respect lo each criterion: quality, access, and cost. 

The most comprehensive of these studies was a case study released .in 1986-
by the .Office of Technology Assessment in response to a request from the 
Senate Committee on Appropriations. Entitled NURSE PR.^CTITIONERS. PHYSI­

CIAN ASSISTANTS, AND CERTIFIED NURSE-MlDWlVES; A POLICY ANALYSIS 
[OTA STUDY],' ' the study assessed the contributions of NPs and CNMs, as 
well as physician assistants, in meeting the nation's heaJth-care needs. It also 
evaluated how the then-current methods of payment for their services would 
alter their roles in the heallh-care system and affect overall costs. Given the 
OTA's extensive assessment" of the effectiveness of NPs and CNMs, the 

29. ACNM Fact Sheet. Mar. 15. 1991i(ciiing 39 NATIONAL CENTER FOR HEALTH STATISTICS, D H H S , 
PuH. NO. 90-1120, MONTHLY VrrAL STATISTICS REIXJRT 6 (1990)). 

30. As recently and succinctly stated: "The problem is, for many medical trcaimcnts, wc don't know 
what worlcs and what doesn't, and for whom it works and for whom it di>;sn t " Louii W. Sullivan, From 
the Secretary of Health and Hwnnn Services. 266 JAMA 3264 (1991). 

In 1989. Congress established the Agency for Heallh Care Policy and Reseaah lAHCPR] to cvaJuaic. 
among other facnors. tbe effecTivcness of health care. One AHCPR research iniiiaiive, the Medical Treatment 
Effeciivcness Program, is designed "lo improve the effectiveness and appropnaieness of clinical praciice 
by developing and disseminating scientific information on how presently used health services and procedures 
alfecl quality of care and patients' sur^/ival. heallh suius. functional capacity, and qualily of life." J Jarreti 
Clinlon. Fro'n the Age'icy for Heallh Cure Policy luul Research, 263 J.AMA 2158 (I9'X)). 

One receni health policy analyst has termed ihis recent fojus on ihe evaluation of effectiveness and 
outcomes derived from various therapeutic procedures revtilutionary See Arnold S Relman. Assessment 
and Accountabiliry: The Third Revolution in Medical Care. 319 NEW ENG. J. MED 1220 (1988). 

31. OTA STUDY, supra note 24. 
32 The methods used by lhe OTA in completing its case study were described as follows: 
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study, supplemented by more recent study results, will form the pnncipal basis 
for Ihe following analysis of these providers' roles. 

A. Quality of Care 

In concluding thai ''within their areas nf competence. NPs . . . and CNMs 
provide care whose quality is equivalent to that of care provided by physi­
cians,"-̂ ^ the OTA Study relied upon an analysis of the numerous studies^ 
that have assessed the quality of care (defined as encompassing both technical 
care and the an of care") by process and outcome measures,as welt as by 
patient satisfaction and physician acceptance." 

1. Nurse Practitioners 

OTA summarized ten studies which concluded that the quality of care 
provided by NPs and physicians (MDs) was equivalent. These studies analyzed 
process measures, such as the adequacy of pediatric physicaJ assessment, the 
adequacy of prescribing medication, and the degree of short and long-term 
patient compliance. They also analyzed outcome measures, such as the resolu­
tion of acute problems, improvement in the patient's physical, emotional, and 

The study is based on an analysis of information obtained from an extensive review of the 
literature and from individuals and organizations wiih relevant experience. An advisory panel of 
experts with backgroutxls in health policy, medical economics, hcaJih insurance, medicine, nursing 
and consumer advocacy defined the goals for the siudy and suggesicd source material, subject 
areas, and perspectives to consider in presenting the material. The drafts of the rep<jn were revised 
to rctlea the thoughiful comments of ihe panel. 

Id. at 69. The list of references cited includes 268 sources, primarily ihe results of published studies. 
33. Id. at 5 (emphasis in original). The OTA included physician assistants [PAs] withm its study scope, 

and the policy conclusions reached by lhe OT.A generally are applicable to PAs as well as to NPs and 
CNMs However, since PAs a/c not iriined in nursing and, unlike NPs and C.NMs, always work under 
physician supervision, they arc not included in this Anicle's analysis 

34 The OTA Study noted the meihodtilogical problems encouniered in evaluattng some studies of the 
quality of care provided by NPs and CNMs These included small sample size, use of nonrandomized study 
populations, comparison with house stafi physicians rather than experienced physicians, few studies with 
no physician involvement, evaluation ot only one praaicc selling, and comparison of medical tasks 
performed by NPs and CNMs without accounting for the additional nursing tasks lhat these providers 
perform. However, the results of "well<onducted, randomized, controlled trials that are valid within their 
own designs," id at 18, combined with the results of other iiudies, allowed some generalized conclusions 
lo be drawn 

35. /J at 1 7 (citing K.N. Lohr i R H [Jrooks. Qualin,- .Assurance in Medicine. AM. BEHAV. SCIENTIST 
May/lune 1984. at 583-607). 

36 "Prixcss measures evaluate what a provider d(~ics to and for a patieni. . . . Outcome measures 
evaluate the result ol patient care, i.e . heallh statui." OTA STUDY, supra note 24. al 17 n l . 

37. While not direclly related to quality of care, this last criterion is impKirtani because many physicians 
opptisc exparvjcd or advanced nursing praciice by arguing lhat APNs' care is qualitatively inferior to lhat 
of physicians. Therefore, if it is dcmonsiraicd that APNs' care is equal lo physicians, tme would a:iiumc 
thai physiciani would withdraw these i>bjccti(ins. 
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social functional status, and reduction in pain or discomfort among pediatric 

paiienis.''* 

Furthermore, 0T , \ reviewed fourteen studies whose results demonstrated 

a difference in the quality of care provided by NPs and MDs. Of these, twelve 

showed that the relative quality of care given by NPs was better than that given 

by MDs.^'' Again, these studies included process measures such as the number 

of diagnostic tests, the effectiveness of interpersonal management, and the 

thoroughness of diagnosis and treatment documentation, as well as outcome 

measures such as reduction in the number of patient symptoms, lhe level of 

blood pressure control in patients with hypertension, the degree of weight 

reduction in obese patients, pain or discomfort reduction in adult patients, and 

the level of activity limitation and anxiety in patients with chronic problems.'"^ 

The one study which concluded that the care given by MDs was better lhan 

that given by NPs included lhe process measure of management of problems 

requiring technical solutions,"' thus reflecting the not-surprising fact lhat MDs 

receive much more extensive technical training. 

In further assessing NPs' qualily of care as reflected in the secondary 

measures of patient satisfaction and physicians' acceptance of NPs, the OTA 

found consistent results for the former and sketchy results for the latter. The 

overwhelming number of studies reviewed by OTA indicated that patients are 

satisfied with the care that NPs provide. Indeed, several studies indicated lhat 

patients are more satisfied with NP than MD care in relation to the amount of 

information conveyed, the reduction of professional mystique, and the costs of 

core.''̂  A final measure of patient satisfaction, the incidence of malpractice 

claims, was briefly noted, with the conclusion that successful malpractice cases 

against NPs are extremely rare.''̂  

While acknowledging both that physician acceptance is of debatable rele­

vance in assessing NPs' quality of care, and that such acceptance may be 

affected by non-quality factors such as fiscal interests and financial competi­

tion,"" the OTA Study does summarize some illuminating findings. In keeping 

38. OT.-\ STUDY, supra note 24. at 20. Table 2-1 . — Equivalence in Quality of Care Provided by Nurse 
Practitioners (NPs) and Physicians (MDs) (ciiaiions omiiuJl. 

39. OTA STUDY, supra mxe 24, ai 21, Table 2-2. —Daference in Qualify of Care Provided by Nurse 
Practitioners (NPs) and Physicians (MDs) (citanons omineJ). Although Table 2-2., under relative quality 
of care (column 2). indicates there arc two results where Nps are less lhan MDs. actually there is only one. 
The Lcvinc. et al (1976) study is summarized in itie lexi ai 21 as indicating just lhe opposite; in ("Kher 
words, the NP patients had less limitation of activity and anxiety than did the MD patients. 

40. OTA STUDY, supra note 24. at 21. 
41. OTA STUDY, supra note 24, al 21. 
4 2. OTA STUDY, supra mnc 24, at 19. 

OTA noted some studies which rellc<.lcd some c^lncera^ which patients expressed in relation to NPs' 
care, including whether NPs "can care for what patients perceive lo be scnous medical problems". Id. ai 
20 It further noted that negative findings in some studies were contradicted by positive findings in other 
studies, and therefore recommended thai funhcr research on some aipacts of NPs' care may be called for. 

43 OTA STUDY, supra note 24. at 20 
44 OTA STUDY, supra n '̂ic 24, at 18 
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with the intuition that bias or opposition is often grounded m ignorance, the 
studies indicate that MDs who "work with NPs express more satisfaction with 
NPs' performance. . .than do physicians whose contact is indirect or nonexis­
tent."'''' It IS also not surprising, given the traditional hierarchy within the 
health care system,'*" that the '"level of physicians' satisfaction increases with 
lhe degree of their control over the activities of NPs,"'*' The difficulty of 
using physician acceptance to measure the qualily of NP care is reflected in the 
concluding comments of the OTA Study, which noted thai "potentially height­
ened competition may decrease physicians' acceptance of these heallh practitio­
ners," and pointed out that in 1985, the American Medical Association adopted 
a resolution opposing any new legislation which would extend medical practice 
10 non-physician providers.'*^ This opposition has been reconfumed recently 
by the AMA House of Delegates' resolution to "oppose any attempt at empow­
ering nonphysicians lo become unsupervised primary medical care providers 
and be directly reimbursed for case management activities.'"*' 

2. Certified Nurse-Midwives 

The OTA Study found equally positive results for the quality of care 
provided by CNMs. After reviewing lhe literature and study results, it conclud­
ed that in a wide array of settings "CNMs can manage normal pregnancies 
safely and can manage them as well as, if not better lhan, physicians" and also 

45. OTA STUDY, supra note 24, at 21. 

46. See. e.g.. FREIDSON, PROFESSIONAL DOMINAJ^CE: FREIDSON, PROFESSION OF MEDICINE; STARR. 

supra note 1 3. 

47. OTA STUDY, supra note 24. ai 22. citing AMERICAN NURSES ASSOCIATION. NURSE PRACrmONERS: 
A REVIEW OF niE LrrERATURE (1983). 

This direct correlation of increased control and increased acceptance is consistent with the analysis 
articulated by medical sociologist Eliot Freidson. Freidson defined "functional autonomy" as "the degree 
10 which work can be carried on indepcndenily of organizational or medical supervision, and the degree 
to which it can be sustained by attracting its own clientele independently of organizational referral or referral 
by other occupaiions. includmg physicians." He Uicn observed lhat "on the whole, the more auionomous 
the occupation and the greater the overlap of its work wnh lhat of physicians, the greater is the p^xential 
for confiict, legal or otherwise." FREIDSON. PROFESSION OF MEDICINE, supra note 13, at 53. 

This phenomenon has been documented in a study which assessed state b<iards of nursing and medicine 
members' perceptions of NP practice. The study found ihai board of medicine members were leait supponive 
ot NP roles lhat would support autonomy and NP funaions that were viewed tradilionally as medical tasks, 
such as receiving dircci reimbursement and prescribing drugs. JEANNETTE L . SASMOR, REPORT ON T H E 
N A T I O N A L SURVEY OF STATE BOARDS OF MEDICINE AND STATE BOARDS OF NuRsmc PERCEITIONS OF 

THE ROLE AND FUNCTIONS OF PRIMARY CARE NURSE PRAcrmoNERS, (1982). 

48 OT.^ STUDY, supra note 24, at 26 

Such opposition from organized medicine is nol new Sec for example, the 1981 resoluiions adupied 
by the A M A House ot Delegaics which called for the AMA to "work to climinjic Icderal lunding lor 
training of further numbers of midlcvel practitioners" (including NPs and CNMs), and which called for 
the A M A to "recommend to all hospiul suffs lhat admission history and physicals be performed only by 
physicians " AMA Cut Federal Funds for Advanced Nurse Training. HEALTH PLA.NNING RFP 8-9 (June 
17. 1981). 

4<) Board of Tnjsiccs. Iiulependeni Nursing Practice Minlels. AM MhU ASS N PROC 192 (lunc 24-
28. 1990). 
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that CNMs "recognize deviations from the norm and seek medical consultations 

promptly."^' When measured by fetal, pennatal, neonatal and maternal mortali­

ty rates. CNMs' and MDs' care was found to be comparable. Process and 

outcome measures indicated lhat low-nsk pregnancies and delivenes managed 

by CNMs, compared to those managed by physicians and obstetricians, result 

in fewer low-birth-weight babies, shorter inpatient stays for labor and delivery, 

fewer forceps' deliveries, less medicaiion, and less fetal monitoring.^' In 

addition, although the primary focus of CNMs is on the management of low-

nsk pregnancies, studies have shown their effectiveness in providing qualily 

care lo some high-risk patients in collaboration with physicians." 

As for patient satisfaction, the results for CNMs again parallel those for 
NPs. Although OTA recognized the "possible bias resulting from the non-
random assignment" of patients lo CNM or physician/obstetrician providers, 
it still concluded lhat "studies consistently find patient acceptance of CNMs 
and some studies find that patients express relatively greater satisfaction with 
CNMs' care than with obstetrician's care."" These attitudes are based upon 
positive outcomes and upon patients' repeatedly expressed satisfaction with the 

' quantity and quality of information provided by CNMs and with the shared 
control during delivery that they encourage. 

Again paralleling the experience of NPs, physician acceptance of CNMs 

is a bit more tentative, despite the formal support of the American College of 

Obstetricians and Gynecologists.^ The sources reviewed by the OTA reflect-

50. OT.A STUDY, supra note 24, at 23 (citing several studies). 
5 I . OTA STUDY, supra note 24. at 23. Most of ihe siud.es cited by ihc OTA either explicitly measured 

comparable populations, eg.. low.ri:.k pregnancies, or corrected fur these factors lo obtain siaiisticaUy reliable 
results. 

The results of several studies published after the OTA repon confirm the positive process and outcome 
characieribtics o fCNMs ' practices. See Gigliola Banjffi'ei al. - Investigation of Insttiuttoiud Differences in 
Primary Cesarean Birth Rates." 35 J. OF NURSE-MIDWIFER Y 274 (1990) (significantly lower rate of primary 
cesarean biah at a maternity center stalfed by CNMs with physician backup on the premises than at a 
university leaching hospital staffed by resident and attending physicians); Judilh P. Rooks et al.. The 
National Birth Center Study: Outcomes of Care in Binh Centers. 321 N. ENG. J M E D 1804 (1989) (lower 
rates of cesarean binh and lower or comparable rates of infant monality at eighty-four free standing binh 
centers, in which CNMs provided care dunng approximately 78% of ihc labtifs and births, lhan those 
reponed in large studies of low-risk hospital binhs). 

52. Id at 23-24. For the results of a study of CNMs' co-management with physicians of patients in 
an atnucni. suburtan HMO population. See Kenneth E.Bell & Jack I. Mills, Certified Nurse Midwife 
Effectiveness in the Health Maintenance Orgaiiiiation Obstetric Team 74 OBSTETRICS & GYNEC0LCK3Y 
112 (1989). 

53. OTA STUDY, supra note 24, at 24 n.8. See also. Bell i Mills, supra note 52. at 114. 116 ("The 
majority [of patients] preferred to be delivered by a cenified nurse-midwife or had no preference between 
an obMcincian oi a cenified nurse-midwilc. . . . jSludy pjnicipanis'l comments ponraycd physicians as 
being concerned chielly with ihe ic>.hn,cal aspects of p.iiicni care, .uch a:, treating complications of 
pregnancy. On the other hand, study panicipants viewed cenified nurse-midwives as being concerned with 
leaching, answeruig questions, and giving siKial suppon to patients ui addition lo treating (he medical 
aspects of pregnancy"). 

54. See American College of Nursc-Midwivcs A Amencan Collcgcof Obstelncians and Gynecologisir. 
Joini Statement of Practice Relationships Between Ot>siclncianA3ynccologists and Cemfied Nurse Mid wives 
(Nov. I . 1982) (unpublibhcd memorandum; on tile with aulhor). 
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ed resistance by general and family practitioners, opposition resulting from the 

"tightening market conditions facing obstelncians and gynecologists in urban 

areas," and a perception that competiiion from CNMs is "threatening to 

physicians' position as the sole providers of a special type of medical care."" 

Finally, echoing the situation of NPs. physicians' acceptance of CNMs dimin­

ishes as the latter practice more independently. 

B. Access Implications 

The quality of care provided by NPs and CNMs is crucially important for 

two reasons. First, their effective deployment depends upon their ability to 

render care that is safe and effective; only when that issue is senled do ques­

tions of relative cost and access become relevant. Second, the most often 

articulated basis for physicians' opposition to these and other non-physician 

providers has been concern about their ability to provide such care. As the 

preceding section makes clear, however, virtually all of the studies to date have 

demonstrated lhat the quality of care rendered by NPs and CNMs is at least 

equivalent to lhat provided by physicians for comparable services. 

Once this baseline of equivalent quality is established, an evaluation of lhe 

additional factors of access and cost demonstrates how NPs and CNMs can 

uniquely contribute to an improved health care system. Although there are some 

minor distinctions, the compelling similarities of NPs and CNMs in their 

relative impact on access and cost, as revealed in many studies, allow ihem to 

be combined in the analysis thai follows. 

In significant part, both NP and CNM roles evolved in response to the lack 

of basic health services in certain parts of the country, particularly in rural and 

inner-ciiy areas. From the establishment of the Frontier Nursing Service in 

eastern Kentucky in 1925-̂ '' to the creation of the first nurse practitioner pro­

gram in Colorado in 1965," CNMs and NPs have offered setA îces to popula­

tions and in areas that physicians have chosen not to sen/e. Especially as 

physicians have pursued specialties and sub-specialties, access to primary care 

has remained unavailable to many. Even though the promotion of NP and CNM 

programs has been spurred in part by the perceived undersupply of physicians, 

an increase in the physician supply would not guarantee an adequate geographic 

Fut u summary of lhe history of medical (.ppoaitiCHi lo midwifery and nurse-midwifery. See JuuY 
BARRETT LrroFF, T H E .AMERICAN MIDWIFE DEHATE: A SOURCEHO<JK ON ITS MODERN ORIGINS 3-26(1986). 

5 5. OTA SruDY. supra note 24. at 25. 

56. See Mary Breckinndge. The Nurse Midwife: A Pioneer, 17 AM. J Pun. HEALTH 1147 (1927); 
M A R Y BRECKINRIDGE. W I D E NEIGHHORHCHJDS A STORY OF THE FRONTIER NURSING SERVICE (1952). 

57 See Ltvrctta C Ford &. Henry K Silver. 77(̂  Lipunded Role of the Nurse in Child Care. \S 
NURSING OuTLoiic 43 (1967). 
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and population disinbuiion. Nor, of course, would it guarantee the type of care 
that IS most needed—pnmary health care, not specialty medical ĉ irc.''" 

NPs and CNMs have increased people's access to b;isic health services in 
a wide variety of geographic and practice settings.'''' In many rural and inner-
city areas, they are the only providers available. In addition, they have demon­
strated their ability to enhance the delivery of care in school-based clinics,*^ 
long-term care facilities and nursing homes, correctional institutions, industrial 
heallh clinics, community health clinics, and community birthing centers,*' 
as well as in the more traditional settings of hospital ambulatory and inpatient 
departments and private practice offices. The demonstrated improvement in the 
continuity of care provided by NPs and CNMs has especially positive implica­
tions for significant population groups, such as the chronically ill, the elder­
ly,*'̂  the poor, and adolescent mothers and their newborns.*' For example, 
a 1985 Institute of Medicine report noted by the OTA recommended lhat "more 
reliance be placed on nurse-midwives...to increase access to prenatal care for 
hard-to-reach, often high-risk groups" because CNMs "have been shown to be 
particularly effective in managing the care of pregnant women who are at high 
risk of low birthweighi because of social and economic factors."*'* In a more 

58. Although the total number of active MDs increased 68% from 1970 to 1988, the number of 
general/family praaicc MDs increased only 20%. This trend is projected to continue for the next 30 years. 
RURAL H E A L T H supra note 9, at 226..5ce also AMA CENTER FOR HEALTH POLICY RESEARCH. PHYSICL^N 
SUPPLY AND UTILIZATION BY SPECIALTY: TRENDS AND PROIECTIONS (1988). This pattern of rapid and 
sustained medical specialization in the United States stands in marked contrast to the experience in 
Canada—the pcrceniace of practicing physicians in primary care (general or family practice) in Canada is 
50% and in the United States is 13%. RURAL HEALTH, supra note 9, at 229. 

59. OTA STUDY, supra noie 24. at 29-35; see also RUHAL HEALTH, supra note 9. at 249-259. PPRC 
1991 REPORT. ^ijf>/-(j note 15. at 102-104. 

60. See ROBERT WOOD JOHNSON FOUNDATION. UPDATED REPORT ON ACCESS TO HEALTH CARE FOR 

THE A M E R I C A N PEOPLE. SHECL̂ L REPORT (1983), Marsha F. Goldsmith, School-based Health Clinics 
Provide Essential Care, 265 JA.MA 2458 (1991); Susan Moses. Sclux>l Based Clinics Help Teens Be 
Heallhy. 21 A.M. PSYCHO. ASS'N MONITOR 38 (1990). 

61. OTA STUDY, supra note 24, at 33 See also Tlie National Birth Cenier Study: Outcomes of Care 
m Birth Centers, 321 N£w ENG. J. MED. 1804 (1989); Ruth Watson Lubic, Childhinhing Centers: 
Delivering More for Less. 83 A M 1 NURSING 1053 (1983). 

62. For an analysis of ttv: positive access and quality effects on care provided by geriatric APNs in 
three nursing home demonstration projects, see Maihy Meicy. Nursing Homes. Residents' Needs: Nursing 's 
Response, in NURSING 1990s, supra note 24, at 198. 206-:i0 ("Results from the evaluation studies of the 
three projects show that geriamc nurse specialists ( I ) decreased hospital admissions; (2) improved qualiiy 
of care in the nursing home; (3) stabilized staff and decreased lurnover; and (4) improved resident and 
family satisfaction." Id. at 208-209.) 

63. See OTA STUDY, supra note 24, ai 30-32. 33-34 

The results of a study reponed over twenty years ago signaled ifie significani improvemenis in access 
and quality ol care which can be derived Iroin the iiuu«Ju<.iuin of CNNU into lhe heahh care system. See 
Barry S Levy ci al.. Reducing Neoiuital Monaliry Rate with Nurse-Midwives. 109 AM J OF OBSTETRICS 
AND GYNECOLOGY 51 (1971). The California legtslaiure enacted special legislation which authorized the 
practice of nurse-midwifery in a dcmonsiraiion projccl in one couniy During ihe three year life of the 
project, both the prematuriiy rate and the nconaial moitalily rate declined 5U% in ihc couniy. Opposition 
by the California Medical Ass(x.iaiiixi lo a pcnmarwrni legalization of nurse-midwifery praciice resulted in 
lhe legislature's lerminaiion of the pilix program's auih*>rity. Following ttv: tcrminaii<in. the county's 
premaiurity raie increased 50% to pre-projcci levels, and the netmatal monality rale almmt tnpled. 

64 iNSTrruTt OK MEDICINE. PREVENTING Low BIRTHWEIGKT 160-161 (19x5). 
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receni report issued in 1988, the Institute of Medicine concluded that the "use 
of nurse-praciitioners, certified nurse-midwives, and other midlevel practitioners 
IS often central" o programs designed to increase the capacity and utilization 
of prenatal care systems relied on by low-income women.Furthermore, the 
Institute report noted that special access barriers which anse from cultural 
preferences ot some patient populations may be more readily overcome by NPs 
and CNMs than by physicians.** 

What is most remarkable aboul these study results is not that they repeated­
ly confirm thai NPs and CNMs can substantially increase access to basic heallh 
care. That contribution is indeed noteworthy, given the relatively recent evolu­
tion and deployment of these providers. What is remarkable, however, is thai 
they have been able to do this, as the OTA*' and many olher govemmentar* 
and other organizations'*' reports acknowledge, despite the multiple legal and 
professional restrictions™ on their practices. Although these restrictions will 
be detailed later, it is worth noting here that many states' statutory and regulato­
ry provisions require physicians lo be present when NPs and CNMs deliver 
care; that many physicians refuse to collaborate with or accept referrals from 
them; that a multitude of restrictive reimbursement schemes either refuse lo pay 
them for their services or funnel their payment through physicians or hospitals 
and Olher institutions; and lhat those same reimbursement schemes, when they 
provide for payment .at all, most often allow for only a portion of the fee lhat 
would be paid to a physician who provided exactly the same service with 
exactly the same qualily outcome. 

65. iNSTrruTE OF MEDICINE, PRF.NATAL CARE: REACHING MOTHERS. REACHLNG lN ,̂̂ NTS 125 (1988). 

66. Id. at 76. "Among some Hispanic and Asian populaiions. lor example, ii unacceptable to have 
a pelvic examinaiion done by a man. Yet noi all cUnics are able to accommodate such preferences, because 
most physicians are men and not all senings can or will rely on cenified nurse-midw.ves or nurse-praaiiio-
ners." 

67 See OTA STUDY, supra noie 24. at 29. 

68. See. e.g.. RURAL HEALTH, supra noie 9, at 251. 331. 367, 375. 395. 

69. See. e g . iNSTrruTE OF MEDICINE, PRENATAL CARE, supm noie 65. 

Despite the evidence that such personnel INPs and CNMs] arc panicularly effective in managing 
the care of pregnant women who arc ai high n^k because of stvial and economic factors . legal 
restrictions and obstetrical customs Iimii their numbers and sctipc of practice. 

INSTITUTE OF MEDICINE, PRENATAL CARE, supra nine 65. ai 68 

Wc recommend . . . inctexsed use of cenified nurse-midwives and obsteincal nurse pracimoncrs; 
Slate laws and physicians themselves should supp.:)n hospital privileges lor CNMs and collabora­
tion between physicians and nurse-midwives or nurse-practiiioncr^. eventually, large inicr^laic 
variations in ihe laws governing the use of such midlevel practitioners should be eliminated. . 

IrtSTirUTE OF MEDICINE. PRFXATAL CARE. supra no<e 65. at 144. 

70. For an analysis of some of the restrictions on CNM practice, and ihc corresponding diminution 
in a paticni's choice of provider, sec Bartjara A. McComiick. Childbeanng and Nurse-Midwives: A Woman's' 
Right to Choose, 58 N Y U. L. REV. 661 (1983). 
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Even when faced with such significant obstacles to (lieir practice. NPs and 
CNMs have extended high-qualiiy health services, in a wide variety of settings, 
10 substantial segments of oui population that have otherwise been significantly 
undersepv'ed. 

C. Cost-Effectiveness Implications 

The remaining question in any assessment of NPs' and CNMs' current and 
potential conLributions to alleviating pressing health problems, of course, is 
cost-effectiveness. Since health care economic paradigms are rapidly created 
and altered in today's public policy arena, analysis must of necessity be histori­
cally based and largely extrapolalive. The evidence to date, however, confirms 
the cost-effectiveness of these providers, given the diversity of the populations 
they serve, often as substitutes for physicians; lhe fact that their care results in 
ai least equivalent and sometimes belter outcomes, perhaps more quickly, given 
their patients' enhanced adherence to care regimes; the substantially lower cost 
of their training; and the collateral benefits of increased consumer choice and 
satisfaction. 

Efforts to assess the costs of NP and CNM deployment have been numer­
ous '̂ and complicated. They have been numerous because heightened aware­
ness of these providers' demonstrated ability to deliver quality care lo many 
people prompted inquiries into the potential for their increased utilization. They 
have been complicated for several reasons. First and most strikingly, there is 
insufficient data, for comparative purposes, on the costs and efficacy of physi­
cians' services. Second, the legal and professional constraints on NPs and 
CNMs vai7 widely by state and by practice setting. Third, it is methodological­
ly difficult, and sometimes impossible, to define discrete tasks as among 
medicine, nursing, and midwifery for comparative purposes. Finally, it is 
difficult to determine the content and process of MD- and NP/CNM-provided 
care for the same health episode, and to factor in the improved care resulting 
from the latter's blend of nursing and medical skills. Although one must be 
mindful of these constraints, it is possible to evaluate the cost-effectiveness of 
NPs and CNMs in terms of productivity measures, as well as training and 
employment costs. 

/. Nurse Practitioners 

In measuring productivity, one must determine how much output is obtained 

for each unit of input, assuming that the inputs are fully equivalent, and can 

71. For a summary of several studies issessing ihe cost implications of nursing care, sec Claire M. 
Fagin. Cost-Effectiveness of Nursing Cure Revisited: /V.'V/./WO. ,„ NURSING 1990s, supra note 24. al 13-
28. 
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be substituted for one anotlier without altenng the quality of the resulting 

output." When evaluated by (he number of patient visits per unit of time or 

by the average time per visit—the most commonly used measures of output in 

health research—NPs are generally agreed spend more time per patient visit, 

and see fewer patients dunng a day or a week, than do physicians.'^ The most 

consistently offered explanation for this disparity, in the words of the OTA 

Study, is that NPs "provide both services usually provided by physicians as 

well as services generally provided by nurses,"'^ including preventative coun­

seling and increased information aboul compliance with the prescribed course 

of treatment. 

The OTA Study noted three problems with using patient visits per unit of 

lime as a measure of productivity, two of which are especially relevant to NPs. 

First, the patient/time measure overvalues the provision of individual services 

for its own sake, and undervalues the treatment and prevention of health 

problems that are the ultimate goals of care." To overcome the quality- and 

outcome-insensitiviiy of this productivity measure, one study of NPs and MDs 

substituted episodes of care, noting lhat the episode is a "more appropriate unit 

for measuring differences in effectiveness of care, since lhe outcome of the care 

process may be causally related noLonly lo a service received at a single visit, 

but to any services received over the course of the episode."^* Measured in 

this way, costs-per-episode were found to be at least 20% less when NPs 

provided the initial care lhan when physicians did. 

The second problem in using standard productivity measures is that they 

are based upon studies thai reflect curreni substitution practices, and it is 

precisely the point that these practices do not use NPs to their best advantage^^ 

in cost-effective ways consistent with the full scope of their abilities. Even 

though NPs are capable of independently providing''* a wide range of medical 

services safely and effectively, they are constrained, in actual practice, by 

72. See OTA STUDY, supra ntxc 24. at 40-41; Lauren LeRoy. T7ie Cost-Effectiveness of Nurse 
Practitioners, in NUKSING IN THE 1980s: CRISES. OPPORTUNmES. CHALLENGES 295. 298-299 (Linda H. 
Aiken, ed., 1982) |hereinafter. LeRoy, in NURSING 1980s]; lane C. Record et al.. New Health Professions 
After a Decade and a Half: Delegacion. Productiviry and Costs in Primary Care, 1. HEALTH POL. POL'Y 
iSc L. 470, 471 (Fall 1980) Ihercinaftcr Record et al.]. 

73. See 0T . \ STUDY, supra mxe 24. at 41-42; CONGRESSHJNAL BUDGET OFTICE, U S. CONGRESS. 

PHYSICIAN E.XTENOERS: THEIR CURR£.NT AND FUTURE ROLE IN MEDICAL CAKE DELIVERY (Apnl 1979); 

Record cl al., supra note 72, at 480-484 
74. O T A STUDY, supra note 24. at 40. 
75. OT.^ STUDY, supra note 24, at 42-43. 
76. OT.^ STUDY, supra note 24, at 43. citing D.S. Salkcvcr ci al . Episode-Based Efficiency Campari-

SOILS for Physicians and Nurse Practitioners. MED. CARE. Feb. 1982, ai 143-153. 
77. OTA STUDY, supra note 24, ai 43 FIK an exieniivc analysis of the functional and effective 

delegation of pnmary medical care by physicians to NPs. sec Record et al . supra noie 72. at 472-480. 
concluding that approxjmately 90% of pediamc otficc visits and 80% of adult care visits are safely delegable 
to NPs and other non-physician providers. 

78 See. e g.. Robcn J. Meeker, et al. A Comprehensive School Health Initiative. 18 LMAGE: J OF 
NURSING SCHOLARSHIP 86 (1988) (in an evaluation of a national dcmonsiraiion program. schiHjl NPs could 
manage indepcndenily 87% of students' health care problems prcscnied in school cluiics). 
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rcstnciivc legal requirements. They are also constrained by physicians' actual 

willingness to delegate tasks to (hem. Willingness to delegate can depend upon, 

among olher factors, knowledge of NPs' training and expertise, acceptance of 

the roles of non-physician providers generally, assumed p.-eferences of patients, 

desire^to retain a mix of routine and complex cases, and competitive caution. 

Regardless of the reasons, physicians themselves have indicated that they 

could safely delegate more medical care to NPs than they actually do." This 

necessanly results in an underestimation of the potential productivity of these 

and other non-physician practitioners. Despite these methodological problems, 

studies to date have consistently concluded thai NPs' practices increase actual 

productivity, and lhat their potential for contributing to even greater productivity 

is substantial if unnecessary legal and professional restrictions are removed.**^ 

2. Certified Nurse-Midwives 

Appropriate productivity measures of CNMs' practices are difficult to 
determine for at least two reasons. First, like NPs, CNMs provide both nursing 
other services, (in this case, midwifery services), and their "input" therefore 
cannot be easily equated with lhat of physicians."' Second, most studies of 
nurse-midwifery practices have concentrated on outcomes rather than process­
eŝ -, and it is therefore difficult to measure their inputs. One study found lhat 
CNMs were 98% as productive as obstetricians when outputs were measured 
by volume of patient visits, but only 23% as productive when the measure was 
number of deliveries." The disparity is readily explained by the fact that 
vanations in practice settings, personnel and policies can result in the "loss" 
of deliveries to pliysicians for reasons unrelated to CNMs' abilities or patients' 
needs.Given the demonstrated capacity of CNMs to provide safe and effec­
tive care for essentially normal pregnancies, it is fair to conclude that their 
productivity within their scope of practice is very high, at least when productiv­
ity is defined as ability to substitute for physicians. 

79. See OTA STUDY, supra note 24. at 43. 
50. See OTA STUDY, supra note 24. ai 49. 

51. See Donna Diers. Future of Nurse-Midwives m Americiui Health Care in NURSING I 9S0s supra 
noie 72, at 267. 275. 

82. Id at 274, OTA STUDY, supra note 24, at 43-44. 

83 OTA STUDY, jupra note 24. at 44 (citing NATIONAL CENTER R-)R HEALTH STATISTICS, U S DEPT 

OF HEALTH AND H U M A N SERVICES. PUH. N U 1918. Miown-t AND OUT-UF-HOSIMTAL DELIVERIES UNITED 

STATES (1984) 

84 Diers, supra note 8 1, at 274 The "loss" of nomial delivenes by CNMs to physicians can occur 
because ol the need for med,..al students and inierni lo g.i,n "praciicc " in deliveries, and for i^het reasons 
related lo reimbursement issues. 
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3. Training and Employment Cost Comparison 

Although the productivity measures for NPs and CNMs are pronu: ing, other 

considerations such as training and employment costs must be factored into any 

final cost-benefit analysis ot their potential cost-effectiveness. These will be 

analyzed separately. 

a. Training Costs 

Studies have shown lhat the direct costs of education for NPs are approxi­

mately one-fifth of those for physicians. Per-student total costs in 1979 were 

$60,700 for physician basic medical training, and $10,300 for .NPs.*\ The 

OTA projected that 1985 costs would be $86,100 for physicians, $14,600 for 

NPs, and $16,800 for CNMs.**" These costs are defrayed primarily by the 

government in lhe form of subsidized tuition, grants and loans lo students and 

grants lo educational institutions for clinical training and research. 

Efforts to ascertain the indirect costs of health care training, measured as 

opportunity costs or foregone earnings, have-yielded rather imprecise results. 

One study, again based upon 1975 figures, estimated the opportunity costs for 

physician training to be $84,000.*^ No doubt this figure would be substantially 

higher today, and would be significantly greater lhan the opportunity costs of 

NP and CNM education given the protracted training of physicians. Whatever 

the true current figures, it is clear that total physician training costs, both direct 

and indirect, are at least four to five times greater than those for NPs and 

CNMs. It therefore follows, as noted by the OTA, that "several NPs could be 

trained for the cost of educating one physician.""* 

b. Employment Costs 

Measuring the employment costs of NPs and CNMs, as against the employ­

ment costs of physicians, is simultaneously simple and complicated. Some 

factors—such as salaries or compensation. ofTice and equipment needs, and 

support staff requu-ements—are relatively easily determined. On the olher hand, 

NPs/CNMs and physicians differ to some degree in lhe process and content of 

the care they provide. For example, NPs and CNMs use high-technology 

diagnostic and therapeutic measures less frequently, and this could have an 

85. OTA STUDY, ju^irti niKc 24. at 45 (cuing CONGRESSIONAL BUDGET OFFICE. PHYSICIAN E-XTENDERS: 

TliKlK CUKKKNT Ajsii FUTURE RoLH IN M F D I C A L C A R E DF.LIVKKY 27-28 (April. 1979)) (These costs figures 
did not include the costs of medical training beyond medical school, such as internships and residencies, 
nor did tficy include ific costi incurred for initial nursing education) 

86. OTA STUDY, supra note 24, ai 45. 
87 Record ei al., supra ntxe 72. al 4»X3-»93. 
88 OTA STUDY, supra note 24. at 45 
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effect on total practice revenue or at least on the per-procedure use (hence, 

marginal costs) of such technology. Similarly, it is dilTiculi to measure the 

et tects upon practice revenues of the wellness and preventive emphasis of these 

providers. While society would clearly benefit from the reduction of illness and 

the costs of illness-related care, the effects of such success upon hospital or 

private practice revenues may not be viewed as a benefit by their owners. In 

addition, it is easier lo identify than to quantify the economic efficiency that 

could resuli if highly trained physicians were t'reed up to concentrate their skills 

on more technically demanding tasks. These and other problems confound any 

simple effort lo assess the cost-effectiveness of NPs and CNMs in terms of 

employment costs. Nevertheless, these providers have proven to be economical­

ly efficient replacements for physicians. 

Indirect employment costs, such as office space and the like, are generally 

assumed to be equivalent for the addition of one physician or NP/CNM.^' The 

direct costs of provider compensation, however, differ substantially. Primary 

care physicians earn approximately four limes as much as NPs and CNMs, on 

average.''*' Much of this disparity can be attributed to the overvaluation of 

physicians' services, which has resulted from both their state-sanctioned practice 

monopoly and from the historically unregulated fee-for-service basis of iheir 

compensation, and lo the undervaluation of NPs' and CNMs' services, which 

has resulted, in. part, from the "derived demand'"" nature of their practices, 

as well as from the legal and professional restrictions they encounter. Regard­

less of the cause, the salary differential has been and remains significant. This, 

combined with the increase in patient volume lhat has been shown to result 

from the addition of an NP or a CNM, can result in significant benefits for a 

practice thai hires an NP or a CNM rather than an additional physician. Al ­

though there is some evidence that the savings thus derived are retained by 

physicians and not passed along to patients in the form of lower fees,"*' it is 

89. Record et al., supra note 72, at 488. 

90. OTA STUDY, supra noie 24, at 46. In a paper commissioned by the Institute of Medicine, the 
comparison between CNMs' and obstelncians' mcomes revealed even more stnkjng differeniiaU. Based 
on 1988 data, the average gross income of'CNMs was S30,0<X), and ihe average gross income of obstetri­
cians was $296,000. See Cohn, supra note 8, at 110-111. 

91 Sylvester E. Berkj, Vie Economics of Ne-w Types of Heallh Personnel, in LNTER.'^IEDIATE-LEVEL 
H E A L T H pRACTmONERS 104, 125 (V. Uppard et al. eds.. 1973). Thai is. before paiienis are likely lo luiow 
01 and value the sen/iccs of NPs and CNMs, ihcse providers must fnsi be iniroduced by or be leginmatcd 
by physicians. 

92. LeRoy, m NURSING 1980s, supra ntxe 72, al 305-307. Physicians may fail not only to pass along 
practice savings to patients, bui also to pas along increased practice revenues to NPs in the form of 
compensation In ns rep<3n lo Congress on ihc newly implemented Medicare physician fee schedule (see 
Section 111, infra), the Phvsician Payment Review Commission cautioned thai NPs may not realize any 
monetary bcnet"ii from ihc fee schedule's increased valuation of evaluation and managcmeni services (EM 
ser^-iccs]. While acknowledging thai "payments for E.M services will increase by about 30 perccni". and 
"ihese services compose the bulk of their |NPs"] carcgiving." the PPRC noted: 

Whether these expected increases arc passed on to NPs in the form of increased salaries will 
depend upon their cmploymeni an-angemcnis. Nurse praamoncr^ who are employed by physicians 
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clear thai the potential employmeni cost savings are substantial, both in pnvate 
practice settings and in the increasingly prevalent HMOs'" or prepaid orga­
nized systems, even if the compensation of these providers were increased to 
more accurately reflect their true value. Repeatedly, in studies reviewed by the 
OTA'"* and others,''̂  both NPs and CNMs have been shown to be cost-effec­
tive providers of quality health care. 

4. Satisfaction (f Patients 

One final aspect of cost-effectiveness that should be noted is the increased 
satisfaction of health care consumers who are given a choice among equally 
competent providers. At the moment, patients' choices are dramatically con­
strained by the legal and market domination of physicians. While the economic 
value of such satisfaction would be difficult to measure, it is not insignificant 
in light of the close connections between heallh and menial well-being, and 
between heallh outcomes and patients' satisfaction and informed trust in their 
providers. 

may not realize the full measure of the increased payment for EM services if their employers 
choose not to pass Ihc additional revenue on lo ihem in the form of higher salaries. 

PPRC 1991 REPORT, supra note 15, at 193. 

93. In one HMO program, NPs "conducted a Heallh Evaluation Service (HES) consisting of automated 
multiphasic heallh tesung followed by a physical examination and heallh appraisal Of the patients who 
cniered lhe (HMOj system through HES, 74% were managed without physician referral....JElntry costs 
(heallh appraisal, follow up. and refciral) lor lhe HES group were S43.09 as compared to S61.41 for patients 
using physicians as the point of entry. Costs of overall medical resources used over 12 months by cohorts 
of patients with comparable health status were S98.63 for the HES group and SI 31.18 for the physician 
group." L^roy. in NURSING 1980s, supra note 72, at 3(X). 303 (citing R. Feldman et al.. Nurse Practitioner 
Muliipltiisic Health Checkups. 6 PREVENTIVE MEDICINE 3U 1-304 (1977)). 

Similarly, in a demonstration project in rural Georgia.ihe quality and cost of CNM provided care in 
four counties was compared to that of physician-provided care in seven surrounding counties. The multi-year 
results renected a 42% lower infant monality rate for the CNM-couniies. as well as an estimated $1.1 
million savings m prenatal care expenditures for those four counties. See Michael L. Reid Sc. leffery B. 
Moms, Prenatal Care and Cost Effectiveness: Changes in Health Expenditures aiul Binh Outcomes 
Following the Establishment of a Nurse -Midwife Program. 17 MEDICAL C,«J<E, 491-5(X) (1979). 

94. See OTA STUDY, supra mxe 24, at 46-19 (noting one study which concluded that utilization of 
NPs as substitutes for physicians for all care "for which such substitution has been demonstrated lo be safe 
and feasible" could result in 10-15% savings for all medical costs, or between 16-24% of the icKal costs 
Inr jnibulalory care). Frank T Demon el al . Potential Savings From the Ad.^piion of Nurse Piiicliliimer 
Technology in the Catuidiaii Health Care System, 17 SOCIO-ECON PLAN. SCI 199 (1983). 

95 For a review of several receni siudies ot the cost-effeciivcness of APNs. see Claire M. Fagin. Cost-
Effectiveness of Nursing Care Revisited: I9HI-<X). in CHARTING NURSING'S FUTURE: AGENDA EOR THE 
1990s 13 (Linda Aiken el al., eds. l'W2). Especially noieworthy is a summary of a 1989 naiion;il survey 
of maternity care costs which found that "the average cost of a nurse-midwife's services is S994 compared 
with physicians' fees for a normal pregnancy and delivery of J1492." Id. at 18 (citing A. F. Minor. 77ie 
Cost of Mate rniry Care arid Childliirili in the United Slates. 1̂ )89. in HEALTH INSURANCE ADMINISTRATION 
OF A>.<ERICA (1989)). 
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5. Cimcluuon 

Since the productivity of NPs and CNMs has been demonstrai ed by the fact 
that they can provide equal care for a full range of health services iraditionally 
provided by physicians, and since their training costs and employment costs 
are substantially less than those of physicians, it appears indisputable that they 
are truly cost-effective health care providers. This cost-effectiveness, combined 
with their proven ability to provide quality care to a large number of people, 
suggests that they should play a central role in the solutions currently being 
developed for our health care crisis. Despite their proven and potential contnbu-
lions, however, several unnecessary barriers stand in the way of their full 
utilization. 

HI. Earners to the Effective Utilization of Nurse Practitioners and Certified 
Nurse-Midwives 

Although our ailing health care system presents an endless array of symp­

toms, the diagnosis is relatively straightforward: too few people can get good 

care when they need it and at a price they can afford. Any proposed cure 

should therefore include, at a minimum, steps lo eliminate disorders and 

disabilities, those things lhat impede the efficient and effective provision of 

health care. As currently configured, our nationwide health care system imposes 

numerous disabilities on patients or would-be-patients seeking care, and on 

many of those who would care for them. Chief among these are conflicting and 

restnctive state provisions governing the scope of practice and prescnptive 

authoriry of N.Ps and CNMs, as well as the fragmented and parsimonious state 

and federal.standards for their reimbursement. As a result of these provisions, 

NPs and CNMs are severely hampered—or disabled altogether—in their efforts 

to fulfi l l their fully proven potential to enhance our nation's health. 

A. Scope of Practice 

Providing health care includes one or more of the following functions: 
promoting healthy lifestyles, assessing health status, identifying or diagnosing 
normal and abnormal conditions and determining ihe causes of the latter, 
selecting appropriate therapeutic measures, implementing treatment, and super­
vising or monitonng the patient on an ongoing basis. In common parlance, 
these tasks are referred to as prevenlion, diagnosis, prescription and treatment. 
That IS, having identif~ied a health problem by diagnosis, a provider then 
chooses among available therapeutic options and prescribes and implements a 
course of treatment. 
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In cari7iiig oui their police power to proiect ihc public wnh rcsi">cci to 

healtii care, every stale lias enacted licensing laws for nurses, physicians, and 

many other health care providers. In so doing ihey have acted upon the premise 

lhat not all health care consumers have adequate information to niake safe and 

considered judgments about die qualifications and abilities of potential provid­

ers. The state therefore provides a proxy for this inforination-gathenng function 

by rcstncting heallh care practice to those who have satisfied its licensure 

requirements. Many commentators have noted that licensure is the "most 

restnctive type of regulation" possible, and that its "effectiveness in protecting 

the public has not been conclusively demonstrated."^*' Whatever the merits of 

recumng de-licensure proposals,'̂ ^ it seems clear lhat licensure is an estab­

lished mechanism in each state and tertitory, and thai its continued existence 

must be assumed in any proposal to improve the current health care system. 

Physicians were the first heallh care practitioners to gain legislative recogni­

tion of their practice.'̂ * The statutory definitions of their scope of practice 

were, and are, extremely broad. For example, one state's definition of the 

praciice of medicine or surgery is as follows: "Any person ... who shall diag­

nose oi" attempt to diagnose, treat or attempt to treat, operate or attempt to 

operate on, or prescribe for or administer to, or profess lo treat any human 

ailment, physical or mental, or any physical injury to or deformity of another 

person...."^'' The typical breadth of this definition, combined with the usual 

provision making it illegal for anyone not licensed as a physician to carry out 

any acts included in the definition, resulted in a preemptive strike by the 

medical profession to totally occupy the health care field, at least for any 

activity that could be deemed diagnosing, treating, prescribing, or curing. All 

other health care providers, including nurses, would have to "carve out" tasks 

or functions from this all-encompassing medical scope of practice in seeking 

legislative recognition of iheirown professional roles, no matter how traditional 

or longstanding their activities."^ The history of nursing regulation is charac-

96. RUR.M. HE.»,LTH. supra note 9. at 330 (citing iNSTrnJTE OF MEDICINE. ALLIED HE.̂ LTH SERVICES: 
AVOIDING CRISES 2SS (1989)). 

97. See. e.g.. Charles H. Baron, Licensure of Health Care Professionals Tlie Consumer's Case for 
Abolition. 9 A,M. l .L. i MED 335 (1983): Daniel B Ho^an. 77ie Effectiveness of Licensing: Hisuiry. 
Evidence, aiul Recommetulation. 1 LAW Si_ HUM. BEMAV. 1 17 (1983): Elton Rayack, .Medical Licensure: 
Social Costs and Social Benefits. 1 LAW SL H U M BEHAV. (1983). 

Some commenuiurs have suggested a substitution of • lask" licensure for the broad, all-inclusive 
licensure which charactcnzcs the regulation of physicians See. e.g.. Elizabeih Hamson Hadley. Nurses aiul 
Prescriptive Authoriry: A Legal and Economic Analysis. 15 A>^. l .L . iJc MED 245. 284-299 (1989). 

98. I-Of a dcscripiion of the evolution of medical licensing cffons. see Sia/r. supra, mxe I 3. at 102 -1 1 2. 
99. N C. GEN STAT. §9<J-I8 (1983). Fourteen spcLili>- exceptions arc lisicd lullowing the basic 

definnion. Ironically, definitions such as this arc actually raiher limned in their scope, in that ibey restrict 
medical praciice to illnesses and deformities, etc. Thus, one could argue that any wellness care or preventive 
care IS not medicine, but raiher something else, such as nursing. 

1(X) As Eliot Freidson has noted, in the mid-to late 1800s. p<iysicians rose from the rants of previously 
undifferentiated ixcupations devcxed lo healing, and claimed preeminence through then highly organized 
eftort to obtain "The exclusive right to practice " Having otitained lhat right, however, physicians also 
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lerized by often-tortured efforts to accommodate this medical preempiion. and 

the curreni practices of NPs, CNMs and other non-physician providers continue 

to be distorted by what is in fact a hisioncaJ, but not inevitable, phenomenon. 

1. Early Nursing Acts 

When the first stale nursing laws were enacted in lhe early 1900s,'̂ '̂ they 

did nol directly conflict with medical practice acts because they were merely 

registration or certification acts. Thai is, they allowed anyone to practice 

nursing, but restricted the use of the title "Registered Nurse" lo people who 

demonstrated adequate preparation and voluntarily registered wilh the slate. The ' 

potential for interprofessional conflict arose when mandatory, rather than 

voluntary, licensure began in the late 1930s. Paralleling their medical counter­

parts, nurse practice acts defined the practice of nursing, specified the educa­

tional and/or training qualifications necessary for licensure, and prohibited the 

practice of nursing without a license. Actual conflict was avoided, however, 

because nursing was defined rather narrowly to include as independent func­

tions only such activities as the "supen/ision of a patient[,]. . . observation of 

symptoms and reactions[,] and the accurate recording of lhe facts. . . 

The rernainder of nurses' scope of practice was dependent; they were limited 

to "carrying out treatments and medications . . . and medical orders as pre­

scribed by a licensed physician.""^^ This dependent or complementary 

role"^ continued to be the model as more states moved to mandat0f7 licen­

sure. The division between nursing acts and medical acts was drawn even more 

recognized their need for the services of other practitioners of healing, who were "useful to the physician 
and necessary to his practice, even if dangerous to his monopoly." Freidson concludes that, to solve this 
dilemma, physicians obtained from "the state control over those occupations' aaivities so as to limit what 
Ihey could do and to supervise or direa iheir aaivities." FREIDSON, PROFESSION OF MEDICINE, supra note 
13, at 47. 

101. Nonh Carolina enacted lhe first nursing registration law in 1903: Pells Revisal of No. Car. §3656 
(1908). For an extensive description of the hjsiory of nursing regulaiion. see BONNIE BULLOUGH, THE L A W 
A N D TTtE E.XPANDINC NURSING ROLE (2d ed. 1980). 

102. 1938 N Y. LAWS. ch. 472. §1374 2 

103. 1938 N.Y. LAWS. ch. 472. §1374.2 (emphasis added). New York was the finsi state to enact 
mandatory nursing licensure, and several states subsequentU enacted legislation modeled up^w New York's. 

1 04. For an economic analysis of the relationship between nursing and medicine, see Elizabeth Haxnson 
Hadley, supra nou; 97, at 250-251. 

In economic terms, the initial regulatory scheme required nurses' services lo t>e complementary 
to physicians' services. Complements are producLs used jointly in a producTion process or 
consumed with another good or service. .. Substitutes, in contrast, are prtxlucis lhat pertorm similar 
lunctions and fulf i l l similar needs. In the consumption process, the consumer chtxises which ot 
iwo pcrfeci substitutes to buy but docs not purchase b<.xh Similarly, in the prixluciion process, 
if prtxlucts are subsiiiuies. one but not both will be chosen as an input. 

In lhe prixluction of medical services, nurses can function boih as complements lo physicians 
and as substitutes In surgery, for example, nurses are inhcrenily complementary. But in other 
sellings, panicularly in the provision ol primary care and in uuipaiicni sellings, nurses can function 
as substitutes for physicians 
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sharj)ly in the model definition of nursing pre[)ared in 1955 by the American 

Nurses' Association [.ANA], and adopted by many states: 

The practice of professional nursing means the performance for compen­

sation of any act in the obser/ation, core, and counsel of the ill...or in 

the maintenance of health or prevention of illness...or the adn-unistration 

of medications and treatments as prescribed by a licensed phy­

sician....The foregoing shall not be deemed to include acts of diagnosis 

or prescription of therapeutic or cortective measures.'̂ ^ 

Read in its broadest sense, this definition does not require physician supervision 

of all nursing functions. It does, however, prohibit nurses from diagnosing and 

prescribing therapeutic actions, and it limits the implementation of treatments 

and administration of medications lo those specifically prescribed by a physi­

cian. 

Even at the time the ANA's model definition was issued, and surely at the 

time many states subsequently included it in their mandatory licensure laws 

during the next decade or so, il was already.unduly restrictive when measured 

by then-current nursing practice. Nurses had assessed their patients and imple-

.mented treatments, based on their own nursing skills and abilities, and they 

continued to do so during this period.Faced with these legal resLrictions, 

and mindful of nurses' increased abilily and the growing need for them to 

undertake more independent tasks than simply "observing and recording 

accurately," hospitals and medical and nursing associations issued joint practice 

statements declaring thai nurses could start intravenous fluids, draw blood 

samples, use defribrillators in coronary care units, and perform cardiopulmonary 

resuscitation"^^—all tasks thai would, at least implicitly, constitute the practice 

of medicine in the ANA's vision of nursing. Although ihese.joint statements 

did not constitute law, ihey did reflect a professional consensus that nurses were 

capable of carrying out many traditional medical tasks on their own initiative 

and without direct physician superv'ision. By accommodating the expanding 

professional knowledge base of nurses, and by at least implicitly acknowledging 

that the boundary between medicine and nursing was not immutable,"* these 

practice agreements positioned nurses, and especially advanced practice nurses, 

to gain legislative recognition of their expanded roles. 

105. A.N..A. Board Approves a Definition of Nursing Practice. 55 A M . 1 OF NURSING 1474 (1955). 
\06. See Bonnie Bullough. The Current Phase in the Development of Nurse Practice Acts. 28 ST LoutS 

U. L.J. 365, 374 (1984). 
107. Id. at 375. 
108. An AMA Report issued in 1971) explicitly acknowledged the "overlapping" functions of nursing 

ar>d medicine, but simultaneously attempted to pcrpciuaie boundaries by noting thai when the same funciioa 
was performed by a nurse il was nursing but when performed by a physician it was medicine. AMA 
Commiiiec on Nursing. Medicine aiul Nursing in the I970's. 213 JAMA 1882 (1970). 
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2. The 1960s: Expansion if the Role 

Several events in the mid-1960s sel the stage for an expansion of nursing 

gei ^rally. and advanced practice nursing in particular. The birth of Medicaid 

and Medicare increased the number of people legally entitled to government-

subsidized health care. The federal government forecast a shortage of physi­

cians, especially primary care physicians. The firsi formal nurse practitioner 

training programs were established. Specialized care units, such as intensive 

care and coronary care, were created in hospitals. The emerging women's 

movement emphasized autonomy for women in both work and personal lives, 

resulting in a greater demand for gynecological and obsteincal services of 

nurse-midwives and midwives, on the part of women who perceived traditional 

medical services to be male-dominated and hierarchical. Finally, newly created 

physician assistants' programs utilized as adjuncts lo physicians many medical 

corpsmen returning from Vietnam, thus helping lo demonstrate that many 

medical tasks could be performed effectively by non-physicians."^ 

At the same lime, the need for expanded nursing roles and the recognition 

that many nurses were capable of assuming these new roles were contradicted 

by the then-prevalent, restrictive scope-of practice definitions included in most 

state nursing laws. This legal tension was reflected in a 1971 federal report; 

We believe lhat the future of nursing must encompass a substantially 
larger place within the community of the heallh professions. Moreover, 
we believe that extending the scope of nursing practice is esseniial i f 
this naiion is to achieve the goal of equal access lo health services for 
all its citizens....There is an ever-widening area of independent nursing 
practice entailing nursing judgmeni, procedures, and techniques....Conco­
mitant with increasingly complex nursing practice is the continual 
realignment of the functions of the professional nurse and physician. 
The boundaries of responsibility for nurses are not shifting more rapidly 
simply because of increased demands for health services. The functions 
of nurses are changing primarily because nurses have demonstrated their 
cotnpetence lo perform a greater vanety of functions....'"^ 

In the same year, Idaho became the first state to recognize statutorily 

diagnosis and Lreaimeni as part of the scope of practice of advanced practice 

or specially nurses.'" As pathbreaking as ihe statute was, however it was 

still rather restrictive in that any acts of diagnosis and treatment had to be 

IfW See Bullough, supra mxe lOh. at 378-380. 

110. U.S. DEPT. OF H E W . E.XTENOING THE SCOPE OF NURSING PRACTICE: A REP<JRT OF THE 

SECRETARY'S CowMrrrEE TO STUDY EXTFJ^DEO Rtx^s K)K NURSES 4. 12 (1971). 

1 I I . IDAHO CODE § 54-14l3(e) (1971). repealed hy 1977 Idaho Sess. Uws . ch 132, §1 
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"authonzed by rules and regulations jointly promulgated by the Idaho State 

Board of Medicine and the Idaho State Board of Nursing. . . That is, 

the statute rcqi ired that each permissible act of diagnosis and treatment be 

specifically enu.iierated and jointly agreed upon by two separate state adminis­

trative agencies. The implementing rules directed every institution lhat em­

ployed NPs to develop guidelines and policies for iheir practices in those 

settings. 

Since Idaho's first small step twenly-one years ago, almost all states have 

legally acknowledged in varying degrees the expanded roles of NPs and CNMs, 

as well as other APNs such as Certified Registered Nurse Anesthetists and 

Clinical Nurse Specialists."^ The forms of acknowledgment have included 

specific designation in statutes or agency rules, stalulory interpretations by 

attorneys general and courts,"'* and declaratory rulings by agencies. A de­

tailed, state-by-stale description of specific provisions and their interpretation 

is beyond the scope of this article, and would in any case not serve any useful 

purpose here."^ Rather, I wish lo assume what an exhaustive review of the 

state provisions on scope of practice would clearly demonstrate—thai they are 

both unduly restrictive and endlessly contradictory—and, using some more 

general categories, analyze the resulting problems. 

3. Defects in the Current System 

Stales have used a variety of approaches lo extend the scope of practice of 

nursing. Some have revised their Nurse Praciice Acts [NPAs] to delete the 

absolute prohibition on diagnosis and treatment, or to add "nursing diagnosis." 

Some have added an "additional acts" clause to the NPA. authorizing some 

specially trained nurses to "perform acts of medical diagnosis and treatment" 

as specified by rules of the stale nursing and/or medical boards or as "agreed 

upon by the professions of nursing and medicine." Some have added a generic 

category, or specific categories, of advanced praciice nurses and have either 

defined their scope of practice or have authorized state nursing and/or medical 

boards lo promulgate rules lhat do so. Some have revised their Medical Practice 

112 Id 

113. See National Council of Stale Boards of Nursing. Inc.. .Advanced Praciice Suney Results. 12 
ISSUES 1, 13-14 (1991) Ihercinaftcr Sur '̂ey Results]. Linda J. Pearson, 1991-92 Update: How Eacit Stale 
Stands on Legislative Issues .Affecting Advanced Nursing Practice. NURSE PRACTmONER, Jan 1992, at 14. 
16-23. 

1 14. See, e.g . Scnmchicf v. Gfwzales, 660 S.W.2d 683 (Mo 1983). in which ihc Missouri Supreme 
Court (en barK) refused lo "draw that ihin and elusive line ihal separates the practice of medicine and the 
practice of professional nursing in the mtxlcm day delivery of health services," id al 688, deciding instead 
Ihal the legislature had intended lo accommodaic the APN roles by avoiding "sialulory coruirainis on ttv: 
evolution of new furtciions for nurses delivering heallh services." id at 689. 

1 15. For summaries of the state provisions, sec the references in aixc I 13, supra. Also, Ux a review-
of many of the stales' Nurse Praciice Acts, sec Hadley. supra note 97. at 261-284 
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Acts IMP.As] to authorize physicians lo "delegate" diagnosis and irealmenl 

tasks 10 nurses who have the necessary additional training. 

Each of these approaches has its problems, which are compounded when 

a stale combines two or m<y.-e of the mechanisms described. I will briefly 

review some of the most pronounced of ihese defects and offer a proposal, 

drawn in part from some existing provisions, lhat would help to alleviate many 

of them. 

a. Roles and Titles 

An initial problem is the multiplicity of roles and titles for advanced 

practice nurses [APNs] designated by statutes and regulations. The labels 

curtently in use describing roles include Specially Practice, Extended Nursing 

Practice, Expanded Role, Specially Areas in the Advanced Registered Nurse 

Practitioner Role, Nursing Performing Medical Acts, Expanded Role in Practice 

Disciplines, Nursing Specialties, and Certified Registered Nurse. The various 

titles include a wide array of NP specialty practice, areas—Famity, Pediatric, 

School, Adult, Geriatric, Women's Health, Psychiainc and Mental Health, 

Obstetrical and Gynecological, among others. Additional APN practice roles 

include CNMs, Certified Registered Nurse Anesthetists, and Clinical Nurse 

Specialists. When viewed from a national perspective, the resulting nomencla­

ture begins lo resemble the rubble of the Tower of Babel. Even the most 

sophisticated health care consumer or policymaker can easily be confused. Such 

confusion becomes especially problematic when state, federal, or private 

insurance provisions for reimbursement mention specific titles, while the titles 

appertaining to the intended roles actually vary widely across the stales. This 

latter problem becomes even more acute when there is no specific reference 

lo advanced practice nursing in the applicable laws, even though APNs are in 

fact practicing in those roles."* 

116. An example of this problem was'recently encouniered in Hawaii concerning medicaid reimburse­
ment. Section 6405 of the federal Omnibus Budget Reconciliation Act of 1989 (OBRA '89) requires 
Medicaid coverage of services provided by cenified pediamc NPs and cerrihed family NPs. "to ihc exieni 
lhat Ihese providers arc authorized to practice under Siate law " Many NPs m Hawaii are both licensed by 
lhe siaie as RNs and certified as pediatric or family NPs by national cenifying organiiations; however, 
Hawaii's Nurse Pracuce Act contains no language which defines, recognizes or certifies "NPs". Therefore, 
serious questions arose concerning both the state's ability to continue to receive its federal share of 
rcimbursemeni for the services of these NPs (most of whom were staffing Ihe community and public heallh 
clinics in lhe sute). and the requiremeni of rcimbursemeni for these NPs 

In an opinion issued lanuary 31, 1991, the Hawaii Auomey General's Office concluded lhat. althixigh 
there was no specific recognition of NPs in ihc statute, ihe Nurse Praciice Ai.i did not preclude registered 
nurses from praaicing as NPs. Ii based its opinion on the broad legislative definition of nursing, including 
"pertormancc of professional services commensurate with the educational preparation and demonstrated 
competency of the individual. . .." as well as on its inicrpreiation of lhe legislature's intent lhat the law 
"accurately rellect what is actually being currently praciiced " Funhet, the opinion nixed thai the Board 
of Nursing, aaing up<in its implicit "authoniy lo detcrmirtc whcifier a particular praciice falls within or 
ouisidc the scope uf Icgiiimuur nursing practice or service." hud recently inierprcicd the Nurse Practice Act 
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Especially in an era of increasing naiional uniformity in educational prepara­

tion, competence examinations, and practice settings, il is counterproductive 

to continue the use of different, legislati 'ely designated titles for practitioners 

who are similarly educated, who pass the ^ame examinations, and who praciice 

in the same ways. The easiest solution would be to have a single statutory 

designation—Advanced Practice Nurse, or APN—in each state, and to leave 

any subsequent regulatory or professional designation to the state Boards of 

Nursing [BONs] and the national professional associations. Like lhe use of the 

genenc term "physician" in analogous statutes, this approach would bring 

needed regulatory symmetry lo the states' statutory provisions. This symmetry 

would be especially helpful when federal policymakers focus on advanced 

practice nursing. 

b. Composition of Regulatory Bodies 

NPs' and CNMs' scope of practice can also be significantly affected and 

potentially restricted, albeit indirectly, by the nature of the agency or agencies 

.authorized to regulate their practice. Since it is advanced nursing practice that 

is being regulated-, one would assume that the appropriate state agency would 

be lhe BON. In over a dozen states,"' however, these providers are regulated 

in whole or in substantial part by joint action of the BON and the Board of 

Medicine [BOM], by the BOM alone, or by Joint Committees (advisory or not) 

comprising NPs and/or CNMs and MDs and/or pharmacists. Such a multi-

professional approach is unique in the regulatory arena. 

Both intuition and experience suggest the shortcomings of this "mixed 

regulators" scheme. First, why should one assume lhat physicians, simply 

because they are medically educated and licensed, know enough aboul advanced 

practice nursing to accurately and authoritatively define its permissible limits? 

They are not trained in nursing, they do not practice nursing, and—given the 

relatively recent development of advanced praciice nursing—they have typically 

never experienced sustained practice with these providers in a variety of 

practice settings. In short, lhe working assumption should be lhat physicians 

are ignorant o f rather than knowledgeable aboul, appropriate competencies and 

resulting roles for these APNs. 

10 allow lhe advanced nursing praciicc of qualified RNs The opinion concluded, therefore, that RJMs who 
were certified as pediatric and family NPs by Medicaid-specified professional orgamzations and who were 
practicing wiihin ifie scope of the Hawaii nurse pratiice act were required lo be reimbursed by Medicaid. 
Opinion from Paul S K. Yuen. Deputy Auomey General of Hawaii, to The Honorable John C. Lewin. 
Director of Heallh, State of Hawaii. January 31. 1991 (on file with aulhor) 

117. See Survey Results, supra ncxc 1 I 3, al I . 13-14. AMERICAN NURSES ASSOCLA'nON. LEGAL TrrUES 
Al STATE REQUIREMENTS FOR A D V A N C E D NURSING PRACTICE, Table 2 (1992). 
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One could, of course, argue that physicians know what APNs do—-and 
therefore that they should be able to determine what and how APNs prac­
tice—because what APNs are now doing in part used to be called medi­
cine."" This argument ignores the dynamic naiure o" health and health care, 
and it attempts to perpetuate the dominant position of the physician as the all-
knowing, authontative detlner of all aspects of health care delivery. To demon­
strate its fallacy, one need only note thai what many general practitioner 
physicians now do was done only by medical specialists until a few years ago. 
Yet no changes in medical practice acts or regulations were even contemplated 
as necessary to accommodate the general practitioners' expanded practice. If 
they did not have lo gain the permission of medical specialists, who share at 
least the commonality of basic medical education, why should APNs have to 
seek permission from physicians, who do not even share the same education? 
One could argue equally as forcefully that what some physicians do now, 

especially given the disease and illness framework embedded in the medical 
practice acts, is in reality nursing, at least in regard to preventive and wellness 

HQ 

care. 
In addition to resting on ignorance', the mixed-regulators approach increases 

the operative potential for biased policy-making. "Bias" is used here to mean 
professional territoriality, as well as financial or competitive opposition. Long 
before the formal recognition of expanded nursing practice, nurses were carry­
ing out many functions technically reserved to physicians. These widespread 
unofficial arrangements were accepted by MDs, both because they were neces­
sary and because they were efficacious. Their acceptance in significant part also 
resulted from their unofficial status: the physicians' publicly acknowledged 
professional domain was not threatened because they retained ultimate authori­
ty and conlrol. The enactment of advanced practice nursing provisions, howev­
er, officially has conveyed thai some of the lenritory traditionally controlled 
exclusively by physicians must now be shared with NPs, CNMs, and olher 
providers. This shift from the informal arrangements controlled by individual 
physicians to the formal arrangements controlled by regulatory agencies can 
result in a real or perceived threat to the physicians' professional territory and 
status. In states with mixed-regulators schemes, a predictable response by an 
MD-reguIator might be: "Enough already' The state may have acknowledged 

I 18. This argument is especially inappropriate for CNMs. since ihey arc trained in and practice nursing 
and midwifery, nol medical Cibsietncs. 

I 19. See. lor example, ihe definition of lhe "practice ol medicine" defined in the Hawaii medical 
practice act. "For the purposes of this chapter, the practice of medicine includes the use of drugs and 
medicines, water, electricity, hypnotism, or any means or method, or any agent, either tangible or intangible, 
for lhe ireannent of disease in the human subjea. . . " H A W . REV STAT. §453-1 (1991) (emphasis added). 

Given ihis sutulory dcfiniiii>n, physicians who care for normal pregnancies and delivenes arguably 
are pra».iii.ing nufMng. whi..h is defined In include care . i l individuaK •'in any .̂ âge uf health or illness." 
since these condiiions and events are mx a disease, bui rather pan of ihc nivinaj lifecyclc. 
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APNs' legal status, but I as an MD will determine whal (hey can actually do 

(and thereby regain some professional and personal control over the temtory 

traditionally reseived to medicine)." Such a scenario does not necessarily 

presuppose conscious animus; rather, it can easily result from tl.c residual 

"role" effects of medical training and professional acculturation'^', which 

emphasize hierarchy and physician autonomy in decision-making. 

Another form of bias—financial or competitive opposition—can also emerge 

when one profession is empowered to define the practice boundaries of other 

related professions, and the latter provide services still offered by the former. 

That is, since NPs and CNMs are legally recognized as competent to substitute 

for physicians in the performance of many tasks, perhaps the only legal way 

to dampen the competitive effects of their substitutive practice is lo use the 

regulatory power to constrain as much as possible the definition of their scope 

of practice. Even when a legislature has sanctioned advanced practice nursing, 

much depends upon the body charged with subsequently elaborating the scope 

of practice. If this task is delegated to mixed-regulators, there is a strong 

possibility lhat anti.-competitive motives wilt dictate restrictions that are not 

justified on public safety grounds. For example, with respect to essentially 

normal newborns and women, CNMs have repeatedly been proven to be 

complete substitutes for obstetrician/gynecologists and general practiiioner MDs 

in the independent management of obstetrical and gynecological care. Neverthe­

less, a regulation animated by anti-competitive raiher than public safety motives 

could require direct physician supervision of CNMs in theu" practices. Such a 

regulation would dramatically restrict CNMs' nationally recognized role in 

providing safe and effective independent management, thereby reducing their 

competitive threat. In an era when cost-consciousness is increasing, consumers 

have access to more'information and participate more actively in their care, and 

pregnancy is perceived as a normal condition rather than a disability or illness, 

this competitive threat is real, and it could result in costly and unnecessary 

restrictions on these providers. Indeed, the very fact that APNs offer a cost-

effective alternative to our present system suggests that the potential for anti­

competitive regulation will grow more intense as time goes on. 

In sum, the restraints on APNs that may result from both ignorance of their 

abilities and bias based on rigid notions of professional role and turf protection 

suggest that physicians and other health care providers should not be included 

on regulatory boards that define these practitioners' scope of practice. Instead, 

consistent with other professional licensing systems, the regulation of nursing 

in all its aspects should be carried out by each state's BON. Full interdisciplin­

ary practice should surely be the norm in health care, but in defining the legal 

I 20 For a compelling analysis of tfv: unwillingness, or inability. oC physicians 10 meaningfully include-
even paiicnts within lhe decision-making procesi. >ec JAY KATZ.. T H E S I L £ . ^ W O H U J UF DOCTOH A N D 
PATIENT (1984). 
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contours of each discipline. legislatures should rely pancipailv uoon those who 
are educated and practice in that discipline. 

^. Direct Restrictions on Scope of Practice 

Many APNs face not only the unnecessary comDiications resulting from 
varying designations of cities and roles and the inappropriate inclusion 0} other 
providers in central regulatory mechanisms, but also significant restrictions on 
their scope of practice embodied specifically in their states' sramies While 
these restrictions were no doubt thought to be either politicallv necessar/ or 
professionally advisable when the first e.xpanded practice acts were drafted 
their continuation is unwarranted and unwise now that APNs have reoeat-dly 
demonstrated their capabUity to provide safe and effective care in independent 
practice. ^ 

A multitude or restnctions, varying from state to state, are refie-ted in 
smutory and regulatory scope-of-practice statements for .Â NTs Thev are 
generally of two interrelated kinds: requirements for formalized practice'rela­
tionships with MDs. for wntten practice agreements, protocols, ar.d collabora­
tion guidelines, and for MD direction and/or supervision; and restnctions of 
practice to cenain sites or facilities, such as family plannmg clinics, or ce^ain 
geographic areas, such as nirai areas. 

Some provisions, for example, require mutuallv agreed-upon APNvMD 
wnrten protocols that are to be reviewed annually, submitted to the BON or 
a joint BON/BOM committee for approval and recording, and amended and 
resubmitted with eveir change of personnel or practice or setim- In addi­
tion, elaboratevdefnitions distinguish berween and among "generi " "dire-̂ t " 
or "immediate" physician collaboration, direction, and/or supervision vis-I-vis 
APN activity. Respectively, these terms have been used to mean that the 
physician need not be on the premises when the APN practices' that the 
physician must be available on the premises and within vocal communicadon 
range, either du-ectly or by a communications device; and that the phvsician 
must be physically present m the room and either performing the actions or 
guiding and directing the APN's performance.'̂ -̂  Other definitions surpass 
the elaborate and border on the absurd. For example, "collaboration" generallv 

connotes joint effort, people worI<ing together as equals. In the health car̂  
arena, it commonly means refetxals to and from other health care provid r s ^ 

collaboration requu-ed for NP practice is as follows: 

121. fn Petition CO Che gs.aci-ai nroblems whiCi c - i n - c M i f J , 
cyp. prococnls. specie prJb.e.s L ^ s l ir l ^en" . ; ; 'c^ang^i.^^^^^^^^^^ 
simu uneously acco.nodac=d in a revision of che wnc.n ag^.^'nc; o J " o c o ^ r ^ 

1 - . D.C. CODE ,A.MN. § : - 3 J O I . 1 ( : I (1991). 
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the process .n whjch a nurse practitioner works with a phvsician to 
dehver health care services within the scope of the practitio„e;'s r"e 

onaJ expertise with n^edicd direcnon. and appropnate super.^,Tl 

r e " n ^ ^ " ^ ^ ' ^ ^ ^ - " - ^ '-^ 

I T ^ I Z °f '° '^'y <=l™n«ed in this aoproach. and the de^-

sa^/b«aose T s ^ ^ ^ T V ' - ^^^'^ ^ — -

^"^10 0 he h h " ' ° ™ ^ " ' " " ' - - ^^ » with and 

" • '° ' ° appropnate. Even apart from the detri 
mea^ consequences descnbed below, legislative specificat on of such profe' 
sional norms is unnecessarily duplicative. 

. , ^ T 7 " ' ' ' ° " ' *an benignly redundant, however- thev are also 
a™ u, costly. Mandator,- physician direction and supen.-ision i^rud 

ns ead , t encouraging them to practice fully withm the bounds of their comne: 

boundan.., Furtheî nore, ,t requires physicians to super/ise tasks that ar. 
ndeniaoly within the scope of nursing practice competenaes, T h " 

0 It. corrosi ve ehect on .̂ PiVs" sense of professionalis,-n, this restriction aJso ";:i: - r;::" --'"'̂^̂'̂  ̂ -̂'--̂  ̂^̂y must™: 
^S:=z-:?r::d-?~^ 
patient-provider relationsWp: the patien Sc-d^^t^eifh^- H - ^ 

A oatien who / ' professional mvolvement of the MD 

onlv raw r ; ^ ^" '̂̂  °̂ ^^^^^ ^ i ^ ^ doctor- it will 
only tak. a second, .s anilely to Feel much confidence m either pro'vid"' 

p j , i t n . \ ' r ™' °' P^ACrmOKH... TO THE DtRSCTOR OF HE.^TA 
p f ! ^ i , r COMMON^E.AL-^ OF V ^ G ^ l A RH.^ORT: .^CCHSS BAi^RERS TO THE SERVICES OF NU'RSE 
PR.̂ crmoNE.Rs vii (1991) (iTip'naiis iddedl. 

Compar; this definicion of "coihboraaun" wuh chac proposed by th= Amencan Nurses .Aisocauoti's 
Longr^s. or -Nursing Pracncs: ".A coUegiol. working r:!ac:onship w,th inocher healed car: provide m 
Z l Z Z r " ' "-^Collaboracv. pra.uc. r . ,u i r« ch. .discussion or pau„ r diagnosis and coop.ra:i;n 
RE-uZTnl 7 " ' " " " " ' " ^ ' ^ ^ ^ ^ AS3OCUTT0N, PRESCRIPTIVE PRACTICE 
REum.̂ TiON. REPORT TO THE CoNCREis OF NL'RstNc PR,.crrcE (Jan. 1992) (on rlis wich anchor, 
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skill or commitment. 

An additional problem caused by these "super^/isionydirecnonycollaboration" 

requirements is that they effectively delegate unilateral control over an APN's 

practice to a single physician. Once the state has legally recognized the APN 

as a competent provider, it is odd indeed to condition practice upon the agree­

ment or permission of a pnvate individual. This arrangement goes far beyond 

the notion of employment, or of finding a job; rather, ic conditions an APN's 

employabilicy or fitness to practice upon the consent of a willing physician. 

Admittedly, there are many situations in which states require a preceptorship 

or apprenticeship as a prerequisite to full professional licensure. For example, 

after completing their Ph:D.s, clinical psychologists are often required to work 

under the supervision of a practicing clinical psychologist for a year before 

applying for full licensure. However, in the case of APNs, states that require 

the ongoing supervision or direction of a physician in effect mandate a life-long 

apprenticeship. That is, no matter how skilled and e.xperienced the APN, or how 

utterly inexperienced the MD, physician oversight is a statutorily imposed 

condition of competence for APN practice. 

Behind the obvious' problems intrinsic in such a scheme—such as the 

unnecessary duplication of effort and the heightened potential for the exercise 

of anti-competitive animus by MDs—lurks a more subtle yet compelling flaw. 

Any state that adopts such a mechanism has in effect yielded its governmental 

power to one private individual, the physician, who is given almost complete 

discretion to assess the competence of another licensed health care provider. 

An MD's decision to enter into a direccion/supep/ision agreement with an APN 

is governed by no identifiable objective standards and limited by no procedural 

guarantees. Thus, the APN's ability to practice under her license, which de­

pends upon this govcmmentally mandated prerequisite, turns ultimately upon 

one private individual's "willingness." A: best, such schemes demean APNs' 

professional role and ability, and further retard their full utilization in our heahh 

care system. At worst, they, constitute a wholesale privatization of a core 

governmental function: assessing competence for licensed practice. 

As earlier noted, these restrictions are often combined with provisions 

related to practice locations. Such provisions are remarkably illustrative of the 

regulatory and policymaking quagmire through which many APNs must trudge. 

Many states thac condition APN practice upon MD supervision routinely exempt 

those APNs who praccice in certain senings. such as rural areas or inner-city 

community health centers. The rationale for such exemptions is that these areas 
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arc "medically underserved"'"^: that is, physicians will not or do not practice 

there, and there may bo no physician available to supervise or direct the APN's 

practice. Thus, the rationale continues, it is better that the residents of these 

areas have some rather than no health care, even if it is provided by an unsu­

pervised APN. 

The mere statement of the situation reveals its inherent hypocrisy. APNs 

have a long and distinguished track record of providing a full range of care to 

people in rural and poor, inner-city areas. From the Frontier Nursing Service's 

ongins in the hills of eastern Kentucky to the first NP educational program's 

beginnings in Colorado, one of the most sustained goals of APN training and 

deployment has been the provision of basic health care to populations that 

would otherwise have had none. There were at first coo few physicians, and 

Chen loo many specialises and subspecialists; the resulcing supply and distribu­

tion, or maldistribution, of physicians meant that many areas of our country 

had no health care providers of any son. APNs, unsupervised by physicians, 

stepped in to f i l l this void, and succeeded in increasing the availability of basic 

health care for many people. 

Why then, are' statutory affu^mations of this unsupervised practice role 

hypocritical and fundamentaJly indefensible? Because policy makers aie 

necessarily embracing one or both of the foUoNving propositions: (1 )the compe' 

tence of APNs is determined by where they practice, not by whal or how they 

practice, at least relative to MD supervision; and (2) poor people and residencs 

of rural areas are enticled only Co care legislacively deemed Co be "second class" 

or less-than-minimally competent. Both of these propositions are patently false. 

However, they are the only possible bases (apart from anti-competitive motiva­

tion, discussed below) upon which those states that require MD supervision can 

exempt specific geographic or praccice settings. These states must therefore 

admit one of two things. First, if unsupervised APNs are competenc to praccice 

there, where MDs do noc or will not, they are competent to practice here, where 

MDs do practice, and it follows thac che MD supervision mandaced by the scate 

is unnecessary Co competenc APN practice anywhere. In the alcemacive, al-

Chough MD supervision is legislatively deemed to be a necessary element of 

APN competence, Che state permits unsupervised and therefore less-chan-

competent APNs to deliver care to the mostly poor residents of rural and inner-

1 2-4 Bo(h the federal and siaic governments uiilizc varying dcfiniiions to identify populations or areas 
wuh inadequaic access to health caic. The fomial underserved designation can tngger federal eligibility for 
placement of National Health Service Corps pcrsonrtel, funding for community health clinics, migrant health 
centers. arxJ rural health clinics; amj funding fur ficoJth (xofciiions training. Similarly, stales use underserved 
designations to promo<e tfic placement of health care professionals in these areas through the provision of 
educational and practice funding or precep<orships arxj training opportunities. Most, if not all, of the 
definitions of the medically underserved turn, in pan. upon the availafjility of physicioni specifically, ncx 
health core providers generally. Fiv an extensive discussion of the characiensticj and uses of (ficse 
designations, see RURAL HEALTH, supra ncxe ^, ui 287-31 I 
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city areas. Stnpped to their barest form, these are the only rational explanations 
for the common scheme of viirying APNs' scope of practice by geographic or 
practice setting. 

Of course, no legislators will acknowledge either of these possibilities, and 
most have not even thought of them. If they did reflect upon the situation 
objectively, reason would perhaps suggest something like the following analy­
sis: if APNs, practicing auconomously, can effectively care for rural and poor 
inner-cicy patients, relatively high-health-risk populations whose economic or 
social status often results in poor nutrition, low binh-weighc babies and the like, 
why cannot these same providers practice in suburban or urban areas withouf 
MD supervision? Similarly, if APNs can provide unsupervised care in commu­
nity health or family planning clinics, why can't Chey provide ic in other 
practice settings? The simple fact is ChaC chey are so capable, yec some states 
persisc in varying cheir scope of praccice by geographic and/or praccice setting 
criteria. 

One is left with the disquieting, but compelling, conclusion that the continu­
ation of these restrictions has more to do with protecting the competitive 
position of physicians than with.protecting the public health. It might be argued 
that these variations encourage APNs to practice in these "medically under-
served" areas, but, while the goal is laudable, the use of the licensure mecha­
nism is totally inappropnace. If licensure means minimum compecence to 
perform che licensed accivity, it should mean che same ching throughout the 
geographic boundaries of the state as is the.case with physicians. If a state 
wanes CO encourage healch care providers co move Co and praccice in under-
served areas, ic should follow che lead of che federal govemm.enc'-' and offer 
financial or other incentives. .A gerrymandered scope-ofpractice definition, 
however, is reminiscent of involuntary ser/itude. 

5. Conclusion 

In evaluating the present situation of .APNs, and how it might be changed, 

it is worthwhile to ask how we arrived at the current national crazyquilt of APN 

regulation, with all of its confusing and disabling provisions. How did we come 

up with a scheme that encompasses diverse statutory aniculacions of APNs'role, 

a regulatory mechanism involving mi.xed-regulator boards of differently licensed 

practitioners, variously defined mandaces for physician participation in praccice, 

and internally inconsistent scope of practice variations determined by practice 

settings? Perhaps the answer is two-fold. First, many of the practice aces that 

were revised to include advanced practice nursing pre-dated many of the now-

voluminous studies demonstrating chac APNs are fully compecenc autonomous 

providers. At the same time, the relative newness of cheir professional idencicy 

hampered a widespread underscanding and accepcance of their role and their 

125. See supra no<e 124. and RURAL Ha\Lr>H cited ihcrem. 
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competence. Lack ot familianiy and caution therefore counselled that legisla­
tures err on the side of over-regulation. Second, regulators may have relied 
unduly upon the advice of the medical profession in fashioning the onginal 
legal auihonzations of advanced practice nursing, many of which reflect che 
various restnctions on scope of praccice noted above. After all, many MDs 
knew no more about APNs' abilities than did legislators. In many ways, of 
course, physicians would have been especially cautious in advocating an 
expansive scope of practice for these new providers, due to the traditional 
cencrality of their own profession, their lack of extensive practice with APNs. 
and their uncertainty over the long-range structural impact of these new provid­
ers on medical practice.'̂ " These factors, and doubtless others as well, may 
help to expl ain the many limitations on APNs' current legal authority as 
licensed practitioners. Nevertheless, at a historical moment when public policy 

126. The AMA continues to be concerned abouf the effects of expanded nursing practice, especially 
"independent" practice. A repon and recommendations on Independent Nursing Practice Models by the 
AMA Board of Trustees were adopted by the AMA House of Delegates m 1990. The repon dcftned any 
nursing model of care as "independent" if it met any one of the follo-A'ing three criteria; 

1. impedes access to phj^sician involvement in the decu,ion-mai;ing process for medical care of 
patients- with po'temiol or known medical diagnosis wittun 24 hour^ of ccntaa. or 
2. admits patients to facdities or assigns medical services before contaa and consultation with 
physicians or uses the medical modcl of practice, or 
3. requires or is assigned direct reimbursement for (nursing] services. 

As thus defined, an "independent" nursing practice is one in which the physician is replaced or supplanted 
as the paid "gatekeeper" to health care. The following comments were included in the rep<3n's summary 
and recommendations; 

Models of nursing praciice may be collaborative or independent Collaborative practice b>etween 
medicine and nursing'is defined in a moral coniexi where the autonomy of nursing praaicc 
respects and supports the autonomy of medical practice and vice versa. This contrasts sharply 
with models of independent nursing practice that freqi/cntly adopt a medical model, compete for 
services that are delivered by physicians, actively seek to increase the Itegemony of the nursing 
profession, and empower nursing within the health care system Direct reimbursement is a 
major prerequisite for 'independent nurse practice. 

Based on this review of the cument status of collab<3rativc and mdepcndcnt nursing models, the Board of 
Trustees recommends that; 

1. The . \MA continue to monitor federal and state legislation for direct reimbursement of 
nonphysicians. so lhat statutory guidelines for physician supci^iiion as a qualification for 
reimbursement may be maintained. 

2 The AMA continue to monitor federal and state legislation for in<jependent nursing praaicc 
nUKlels and encourage statutory changes so that physicians may retain their intermediary responsi­
bilities arwl advixacy for direct, quality patient care 

4. The AMA . . . oppose any attcmp< at empowenng nonphysicians to become unsupervised 
primary medical care providers and be du-ccily reimbursed for case management activities. 

AMA. Proceedings of the House of Delegates. WXh Annual Meeting (June 24-28. 1990). Board of Trustees 
* LL Iiulependeni Nursing Practice ModeU. AM. M E O ASS'N PRIX:. 141-152 ( m O ) (emphasis added).-
Interestingly, the AMA defines "collaborative " nursing practice as respectful, supportive, and moral, whereas 
"independent" nursing (xaaice is competitive. emp<.)wcnng. and hegemonic. 
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should promote the widest possible utilization of these cost-effective providers 
of high-quality health care, the restnctions embedded in many state laws are 
not only limiting effective solutions, but exacerbating the problems. 

B. The Authority to Prescribe Drugs, Devises, and Treatments 

The diagnosis and treatment capabilities of APNs, and che various rescric-
tions imposed upon chem by many staces, have already been reviewed. Prescrip-
cion auchoricy. however, merics separace discussion because ic is cencraJ Co 
APNs' cffcccivc praccice and because it exemplifies che concinucd need co carve 
cue cheir effective legal auchority statc-by-stace. Indeed, excepc for reimburse-
menc, no ocher aspecc of APNs' auchoricy is as volacile and controversial as their 
power to prescribe drugs and devices for patient use. Since the firsc state 
recognition of limited prescriptive authority for NPs in 1975'" and CNMs 
in 1977,''* legislative proposals for creating or expanding such authority, for 
these and other APNs, have been introduced in almost every state. Currently, 
there are explicit statutory or regulatory provisions for APN prescribing in 
approximately forty jurisdictions,'" and proposals are pending in several 
others. These authorizations vary enormously in the degree of independence 
they afford, as well as in the types of drugs and devices they permit APNs to 
use. As was suggested in the last section, describing the auchoricy of APNs Co 
diagnose and treac, many states severely limic prescripcive auchoricy by imposing 
requiremencs for written protocols and physician supervision or direction, and 
laying out formularies specifying which drugs may be prescribed. Some states 
also rescnct or vary prescribing auchority to cenain geographic or practice 
senings. In addressing the regulatory schemes governing APN prescripcive 
authority, I will sec ouc che policy issues involved, summarize che mosc preva­
lent scatucory pactems, and analyze che problems chac most often result. 

1. Policy Issues 

The range of policy consideracions inherenc in any authorization of prescrip­
cive auchority for NPs and CNMs is extensive, but not infinite. Oddly enough, 
the first question is not whether these providers can and do prescribe, but 
rather, whether the state will acknowledge and authorize their prescribing 
practices. Why is this? If "prescribing" is defined, as ic Cypically is, as the 
giving of "direccions, eicher orally or in wricing, for Che preparacion and admin-

1 27. 1975 N.C. Sess LJWS 627 (codified at N C. GEM. STAT. 590-18.1 (1975). amended by N C GEN 
STAT. §90-18.2 (1978)). 

128. 1977 Me. Lavn 395 (codiHed at M E REV SrAT Aj^N tit. 32 § 2101(2KB)) 

129. 5?(r Pearson, lupru note 1 I 3. at 14-23 See also K:ucn FcnncW. Prescriptive Authoriry For Nurse-
Midwives. 26 NURSING CLINICS of N . A . 51 i . 515 (1991) 
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istration of a remedy to be used in the treatment of any discase"'̂ ^ or abnor­
mal condition, then APNs (and other nurses) have prescnbed in the past and 
continue to c'o so, even in the absence of specific legal authonty. They do this 
in a variety oi ways: calling in a prescription to a pharmacy using a physician's 
name; using blank prescription pads presigned by a physician; asking a physi­
cian to write and sign a specific prescnption; wnting the prescripcion and 
signing che physician's name; prescribing pursuanc to protocols jointly agreed 
to by the APN and the cooperating physician and pharmacist; and co-signing 
a physician's prescription pad.'̂ ' Although many of these practices are prob­
lematic and of questionable legality,the fact remains that they are both 
common and, in many sectings, necessary given the limited availability of 
auchonzed prescribers such as physicians. Therefore, the central question is not 
whether these providers "can" prescribe, but rather what legal authority for 
prescribing they will be granted. 

In answering this latter question, regulators must make the following policy 
decisions. First, which providers will be auchorized to prescribe: NPs? CNMs? 
clinical nurse specialists? nurse anescheciscs? APNs with advanced craining and 
education? others? Second, what drugs and devices may be prescribed: only 
those listed in a formulary?'" any except those listed in a formulary? con­
trolled substances?'̂  legend dmgs?'" only those dmgs and devices related 
to the APN's scope of specialty practice? Third, what is the excent of the 
auchority conferred: is the APN independent? dependent upon physician super­
vision, direction, or delegation, pursuant to written collaboration agreements 

130. STEDMAN'S MEDICAL DICTIONARY 1135 (5ih ed. 1982). 

131. See Sarah Cohn, Perscnptive Autlujricy fu r Nurses, 12 LAW M E D SC HEALTH CAJ^E 72. 73 (1984); 
Hadley, supra note 97, at 263. 

1 32. See Hadley. supra no<e 97. at 263, and citations therein, for prohibitions on the use of pre-signed 
prescnption pads. 

133. "Formulary" generally means a list of drugs and therapeutic agents. 
134. The Controlled SubMonce AcT of 1970, 21 U S C. §801 (1988). requires thai dangerous drugs 

(those that have no accepted use. significant potential for abuse because of their additive propenies. or drugs 
that have major psychoacuve properties) be included in a list of "schedules" prepared by the Federal Dmg 
Adminisirauofl. The schedules. I-V. rank the included drugs by their poiemiaj for addiction and abuse. For 
example. Sctiedulc I drugs have a high potential for abuse and no currently accepted medical or therapeutic 
use; these include mescaline, heroin, and LSD Schedule M includes drugs for which there is a high potcniial 
for abuse, and which have accepted therapeutic value, examples include morphine and phenoburbital. 
Schedules Ul-V Include drugs whi».h huve descending p»Kential for abuse and which have accepted 
therapeutic applications. 

135. The term "legend drug" means drugs which can only be dispensed upon prescription and which 
arc not classified as a norcouc or a controlled substance. "Prescription drugs" include (a)legend drugs and 
(b)narco<ics or controlled substances listed on various schedules established by the federal and state 
governments. Examples of legend drtjgs include anti-hypenensivc medicaiionb, antibiotics, nonsteroidal anti-
irdlammatory drugs, and steroid hormones. 
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or proiocols'^'^'' Founh, how. if at all. should the scope of the authority be 

varied: should it be liniited to cenain geographical areas, such as rural areas'̂  

to cenain practice setting;, such as community health clinics, or skilled-care 

facilities, or patients' homes'̂  Fifth, which state agency should regulate the 

prescriptive authonty: the BON"^ a specially created commirtee comprising 

APNs, MDs, and pharmacists'' a joint committee of the BON and the BOM? 

the BOM? Sixth, what qualificacions, in addition to licensure as an RN, should 

be required for che grant and renewal of prescriptive auchoricy: complecion of 

academic or concinuing educacion units in pharmacology? current certification 

in a specialty area by a nationally recognized cenification body'' Finally, what 

form should the authonzation take: separate licensure'' cenification'' acknowl­

edgment? registration'' a letter of recognition'' 

2. Patterns of Prescriptive Authority 

These specific issues have been resolved by the states in richly textured and 
endlessly varied ways. However, two predominant patterns emerge from the 
cunrenc provisions for APN prescriptive auchority, differing principally with 
respect to the degree of autonomy afforded APNs and the range of drugs from 
which they are permirced to selecc. 

The degree of auconomy, or professional independence in decisionmaking, 

varies widely from state to state. At one end of the spectrum are staces like 

Alaska, Oregon, and Washington, which auchorize the greatest indepen­

dence'" in that APNs may prescribe withouc any physician involvement. 

Oregon, for example, defines an NP as "a registered nurse who has been certi­

fied by the board [of Nursing] as qualified to practice in an expanded specialty 

role within the practice of nursing"'^*, and specifically authorizes the NP "to 

prescribe drugs for che use of and administration co ocher persons if approval 

has been given" by che BON. ' " The drugs chat may be prescribed "shall be 

included within the cenified nurse practitioner's scope of praccice as defined 

by rules of che board [of Nursing]"'^', and consist of drugs and medicines 

listed in a "formulary, ... including concrolled subscances" listed in schedules 

136. -Protocol" has been used in a variety of ways in the health care system. For purposes of this 
discussion, it means a morc or-less specific "decision-irce " That is, it sets fonh vanous steps to be followed 
in the assessment or diagnosis of a condition, and. depending upon the results for each step or the aggregate 
process, specifies what treatments or dmg therapies arc to be implemented. For a review of the multiple 
definitions and usages of "protocols", see Hadley, supra note 97, at 262. n.74. 

1 37. One commentator, in an extensive onaiybis of the prescnptive authority of nurses, has charactcriicd 
the independent model as "substitutive authority'", and the dependent model as "complementary authonty", 
in that the latter requires nurses to function in conjunction with physicians, rather than as substitutes for 
them. See Hadley. supra note 97. at 250-253, 265-284. 

138. OR. R £ V . STAT. § 678 010(4X1991 ) The Oregon Board of Nursing's njles include Cenified Nurse 
Midwife ( C t ^ l ) as one of the NP specialty categones. OR A D M I N . R. 851-50-001(2) (1991) 

1 39 OR. REV STAT § 678.375(3) (1991 ). 

140 Id 
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III-V."" The BON rules setting forth the NP's scope of practice specify that 
the NP "is independently responsible" for the provision of patieni care, and that 
management or provision of care encompasses diagnosis and intervention, 
including "the prescription of medications or olher therapies...."'''' The BON 
rules funher provide that NPs may prescribe over-the-counter drugs and medical 
appliances and devices, in addicion to those drugs named in the formulary.'"' 

Oregon thus exemplifies the "independent" model of APN scope of practice, 
especially including prescriptive authority. The statutory recognition of APNs' 
prescribing auchority is not in any way conditioned upon physician oversight. 
Rather, since 1979, the Oregon legislature has auchorized chese providers to 
select drug therapies, based upon their own professional judgment and individu­
al patient health needs, from among those included in the extensive formulary. 
The BON has been vested with the ongoing regulatory oversight of qualifica­
tions, including certificacion by a nacional certifying organization; scope of 
praccice. including prescripcive auchority; concinuing competence; and certifi­
cation of prescriptive privileges. 

This independence model has also been adopted by Washington and 
Alaska, among other states. The principal variation in Washington's law is that 
there is no official formulary. APNs may prescribe anything within their scope 
of practice except for controlled substances contained in schedules I through 
IV of the Uniform Controlled Substances Act."" Alaska also does not have 
an official formulary, and the BON may authorize APNs to prescribe legend 
drugs and controlled substances contained in schedules II through V.'"' Each 
of these states conditions both initial and renewed certification as an APN upon 
advanced training and continuing education, and each requires education in 
pharmacology and clinical management of drug therapy as a condicion of 
prescripcive authoricy. Whac none of chem requires is physician control of APN 
practice, including diagnosing, treacing, and prescribing. 

Sharply contrasting with this model are several state schemes that restrict 
APNs' prescribing abilities in varying ways. The restrictive provisions result 
in a dependent APN practice; that is, physician involvement and supen/ision 

141. OR. REV. STAT. § 678.385(5) (1991). The fomiulary is determined by the "Council on nurse 
praailioncrs' privileges of writing prcscnptions". comprising seven members appointed by the Board of 
Nursing. The members include one nurse member of the BON who chairs the Council, two physicians (one 
of whom practices in a rural area), two nurse practitioners (one of whom practices in a rural area), and two 
pharmacists. OR REV. STAT. § 678.385( 1) (1991). The Council's sole function is to devise, and revise as 
necessary, the formulary which lists the drugs which NPs can prescribe. 

For a deicrlpilon of the legiilaiive hisiory of the current Oregon prejcrlptlve authority provisions, lee 
Ba /b j r j J Safriet. The l-egal Perspective, in ALTEKNATE CoNCtmuNS OF WORK ANU SOCIETY; IMPLICA­
TIONS FOR PROFV;SSIONAL NURSING (Carol A. Liodcman ed . I98X). 

142. OR. A D M I N . R. 85l-50-OOO(3Ki).(j); 851-50-005(2).(4) (19<)1). 
143. OR. AliMiN R. 851-50-130, 851-50-I35 (1991). 
144 W A S H . REV. Cone 5 18 88 2«(X16) (1991). 
145. Al.>SKA AI>MIN C(M)e tit. 12, ti 44 4 40 . 44 5 (1991) 
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are central requirements. A statute recently enacted in Virginia illuscraies (he 
multiple conditions thac some staces place upon APN prescribing. 

In Virginia, (he medical praccice act specifies tl at (he "Board of Medicine 
and the Board of Nursing shall jointly prescnbe the regulations governing the 
licensure of nurse praccicioners."'"* The acc funher auchorizes NPs Co "pre­
scribe Schedule VI controlled substances and devices" if satisfactory evidence 
has been presented to the BOM and the BON that the NP 

has entered into and is, at the time of writing a prescription, a party to 
a written agreement with a licensed physician which provides for the 
direction and supervision by such physician of the prescriptive practices 
of the nurse practitioner.''" 

The BOM and BON. in consulcation with the Board of Pharmacy, are required 
to promulgate regulations governing prescriptive authority. In addition, aided 
by an advisory committee.'*' they must promulgate, at a minimum, 

(i) the forrriulary of the specific Schedule VI drugs and devices that 
nurse practitioners are eligible to prescribe pursuant to this section to 
the extent, and in the manner, authorized in a wrinen protocol between 
the nurse practitioner and the supervising physician, and (ii) require­
ments for periodic site visits by physicians who supervise and direct 
nurse practitioners who provide sen/ices at a location other than where 
the physician regularly practices. '*' 

Additional restrictions limit the number of NPs a physician may supervise (four 
if the physician is employed in a local health department, nonprofit health clinic 
and the liJce. and two if the physician is not employed in a governmental or 
nonprofit practice). Also, the statute specifically prohibits the establishment of 
a separate office for a NP who is supervised by a physician in private practice, 
although it does acknowledge (hat CNMs may have separate established offices. 
In the latter situation, the "supervising physician shall be required to make 
periodic site visits." Similar periodic site visits to governmental or nonprofit 

146. V A . COOE A J W . { 54.1-2957 (Michic 1991). 

147. V A . CODE A N N . « 54.1-2957.01 (Michic 19VI).The Virginia Driig Control Act defines Schedule 
VI controlled drugs and devices to include mild stimulants and depressants, as well as legend drugs 
See V A . CODE A N N . § 54.1-3455 (Michic 1991). 

I 48. The advisory commincc comprises rwo BON representatives, one NP appointed by the BON. three 
physician members of the BOM. and one additional physician jointly appointed by the BOM and the BON 
V A . ConE A N N . § 54.2957.01(C) (Michic 1991). 

149. Id. 
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clinics are required by supeivising physicians who do nol regularly practice in 

those senings.'*"' 

The dependent nature of (he APN's scope of practice in relation to prescrib­

ing is obvious. Constraints include requirements for wnrten agi^ements and 

written protocols, a limited selection of drugs listed in an official formulary that 

is itself limited to schedule VI substances and devices, and supervision and 

direction by a physician. Furthermore, the nature and extent of the required 

supervision, including the number of APNs a physician may supervise, depends 

upon the governmental/nonprofit or private nature of Che physician's praccice 

seccing. The resulting prescripcive auchority for the APN is minimal, when 

measured by che degree or range of professional judgmenc left co be exercised 

by che individual provider. 

Other states whose regulations result in a dependent or complemen iry role 

for APN prescribing have adopted some, but nol all, of che restrictions embod­

ied in Virginia's statute. For example, Connecticut requires physician dirc^-iion 

and written protocols, and prohibits NP prescription of schedules II and III 

concrolled substances.'^' Furthermore, NPs may prescribe only in certain 

statutorily sf/ccified practice settings, such as licensed institutions and govern-

mentally operated clinics and facilities, unless additional senings are designated 

in subsequently promulgated state regulations.'" The state also requires that 

CNMs be directed'" by, and in a clinical practice relationship with, an obsie-

trician-gynecologist. They may prescribe legend drugs and schedules II through 

V controlled substances, and a list of the medications thai.a CNM may pre­

scribe must be included in the mucually agreed-upon prococols of each provid-
er'^^ 

Although noc meanc co be exhauscive,-chis summary of differenc scaces* 

approaches illustrates the wide variations in scope of practice permined Ai -Js 

in Che exercise of Cheir prescriptive function. Again, Che primary differences 

cencer on che degree of professional autonomy or independence recognized by 

each state, and the range of drugs from which APNs are permitted to select. 

It should be noted that organized medicine has played a central role in 

shaping the states' current provisions for APN prescriptive auchoricy. Consis­

tently, individual physicians and medical associations have lobbied against any 

legislative efforts to acknowledge prescnptive authority as part of the APN's 

scope of practice. Organized medicine's position on chis issue is reflecced in 

150. V A . CODE ANN. § 54.1-2957.01(EH2H3) (Michic 1991). 
151. C O N N G E N . STAT. § 20-94b (1991). Under a nairowly drawn statutory provision, NPs can 

prescnbe Schedules 11 and III substances for inpatienti in shon-tetm hospitals, provided lhat the directing 
physician co-signs the order within twenty-lour hours Id. CONN GtN. STAT. Ij 21a-252(n (1991). 

152. CONN. G E N . STAT. § 20-87a(b) (1991). 

1 53. Direction is defined to "not necessarily imply the physical pfe>^nce o f the physician while the 
CNM provldei care to a patient. CONN. Ch.N STAT 5 20•»^6 (IVSI) 

154. C O N N . GtN. STAT. § 2la-252(g) (1991). 
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the recently adopted AMA state model legislation on the "Regulation of Pre­

scription-Writing Authonty of Nurse Practitioners".'" The model legislation 

defines prescnbing as a "medical function", and defines a prescribing NP 

one who has "agreed to practice under protocols and under an agreement with 

a delegating physician." The required "protocol" limits che drugs available Co 

those lisced in an approved formulary; limics the patients for whom the NP may 

prescribe to (hose in long (erm care facilities, chronic patients in home care 

senings where the individual would ocher^'ise require inscicucionalizacion, and 

paciencs in medically underserved populacions or areas; and requires a specifica-

cion of conditions under which the NP must refer patients to a delegating 

physician. Furthermore, the delegating physician must "certif[y] the nurse 

practitioner as qualified by giving direction and review on a concinuing basis...." 

Thus, Che model legislacion envisions direct physician supervision of the NP, 

as well as limitations upon the types of drugs the NP may selecc and che types 

of patients the NP may prescribe for.''* Limicacions of chis cype, long advocat­

ed by organized physicians' groups, creace and perpetuace che problems noced 

in che following seccion, 

3. Problems in the Regulation of Prescriptive Authority 

Since prescripcive auchoricy is only one, albeic one very importanc, facec of 
APNs' scope of praccice, it should not be surprising that many of the problems 
caused by restrictions on their diagnosis and treacmenc funccions should also 
arise from similar rescriccions on cheir ability to prescribe. The professional role 
tJiCse providers are trained to perform is subject to unwarranted diminution. 
Pliysicians are unnecessarily involved in more or less anenuated supervisory 
roles. The potential for increased deployment of safe and effective care provid­
ers is reduced. Finally, the states abdicate to individual physicians the licensure 
authority to define the scope of practice competencies, creating a very real 
potential for anti-competitive action. 

155 Amencan Medical Assixiaiion. State Legislation. L.egislative Activities, "An Act To Grant 
Prescnption-Wnting Authonty to Nurse Practitioners and to Rcgulaic Such Prescription Practices" (February 
1991) (distributed to the executive directors of State Medical Societies and National Medical Speciality 
Organizations by James S Todd. M D.. E.iccutive Vice PrcMdent of the AMA, on Apnl 29, 1991) 
jhereinafter Mtxlcl ACT], 

156 The mixJel legislation includes a "Disclaimer" which reads as follows; 

AMA IS ntK encouraging states to enact, or endorsing, legislation allowing nurse practitioner 
prescribing This model bill suggests thai, when such legislation is considered and enacted, it 
is critical that it be allowed only wuh these conditions and limitations, in order to best protea 
the health and safety of paiicnts. 

McxJel Act. supra note 155. at 1. 
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The detnmental consequences that flow from these restrictions affect not 

only APNs' professional stature but also the public's access to health care. Even 

the most basic common illness—a sore thioai or an ear-ache, for exam­

ple—often requires medication of some type, such as a simple antibiotic. An 

NP is well-qualified to diagnose such a condition and treat it through the use 

of medication.'" In many states, however, even this most basic task would 

require that the NP act in a very circumscnbed way dictated by physician 

supervision and specific provisions in written protocols, or—worse yet—thac 

she refer che patienc to a physician, i f che state has conferred no prescripcive 

auchoricy ac all. This not only results in an inefficient utilizntion of health care 

resources, but also increases the direct and indirect costs, in money and time, 

imposed on patients seeking access to care. 

Two additional points should be noted. First, APNs' rapidly expanding 

educational preparation, including pharmacology, and the dynamic nature of 

pharmacological intervention itself counsel against rigid statutory restrictions 

on the medications they may prescribe. As is true for all health care profession­

als, APNs' praccice capabilicies are continually growing; it makes no sense to 

artificially rescrict cheir scope of praccice, including prescribing, through multi­

level, multi-professional bureaucratic regulatory mechanisms. 

Second, needless restrictions on prescriptive authority can pose serious 

obstacles for APNs who need to secure federal Drug Enforcement Administra­

tion [DEA] regiscracion Co prescribe, adminiscer or dispense concrolled substanc­

es as defined by the Federal Controlled Substances Act.'^* The DEA issues 

registration numbers'̂ '̂  to physicians, dencists, researchers, and others who 

are authorized to prescribe, dispense, adminiscer or conduce research wich 

concrolled substances under the laws of the state in which they practice. Pre­

scriptions for controlled substances must include the prescriber's DEA number, 

which both assures the pharmacist chat Che provider has Che authonty to pre­

scribe such drugs, and aids in the triicking of illegally diverted drugs. 

For a number of years before 1990, many APNs had applied for and 

received DEA registration numbers. In thac year, however, che DEA began to 

question such applications, based upon its inierprecacion that registration is 

available only co chose "praccicioners who, by virtue of che scacucory authoricy 

vested in cheir professions, have plenary authority Co prescribe, dispense and 

administer controlled substances without supen'ision, control, or oversight by 

157. For studies of the prescnbing practices of NPs. see. e.g.. Marjone V Batcy & Jeanne M Holland. 
Prescribing Practices .Among Nurse Practitioners in Adult and Family Heallh. 75 AM J. Puh HEALTH 258 
(1985); Janet Rosenaur, et al.. Prescribing Ueluiviors of Piimury Care Nurse Practiiioners. 74 AA< J. PUb. 
H E A L T H 10 (19X4). 

158 21 u s e.A. 5 801-02, 821-24 (1989). 
159. See 21 u s e.A } 823 (1989). 
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another kind of professional."""' The DEA noted that the degree to which 
an APN "can exercise the statutonly defined functions of his or her profession" 
often "depends upon any restnctions contained in, or any authority granted by, 
the protocol with the supervisory or collaborating physician." Furthermore, the 
agency added, "[t]hese restnctions on scope of practice are known only to the 
parties, and cannot be easily determined by" (he DEA or others who "depend 
upon the auchoricy conveyed by a DEA registration.""" The DEA therefore 
began to deny registration numbers to APNs whom it deemed not to have 
plenary auchoricy co prescribe, and inscead allowed che supeo/isory or collaborat­
ing physicians co assign to cheir "affiliaced praccicioners" a suffix Co be used 
in conjunccion wich Cheir own DEA numbers. 

This praccice was formalized in a DEA nocice of proposed rulemaking in 
1991.'" The proposed rule, which has yec to be finally promulgaced, specifies 
chac individual DEA numbers will be issued only co practitioners who have 
"independent controlled substance prescriptive authorization granted by state 
legislation." Other providers, who derive their authority from a "protocol, 
collaborative practice agreement or utilization plan with a registered practitio­
ner," or who act as agents or employees of such a practitioner, are defined as 
"affiliated praccicioners." As such, they are exempt from. DEA registration, 
although they must use the suffix to the registered practitioner's number as 
previously noced. • ' 

The difficulcies resulcing from the DEA's interpretation and proposed njle. 
even though it is not formally promulgated'", are significant. In any state 

160 Lctier from Stephen E. Stone, Associate Chief Counsel of the DEA to James Cole Assistant 
Attorney General lor New York (Aug. 2, 1990) (on file with the outhorKemphasis added). The New York 
Attorney General's Office was asked to piovide a definitivc opinion on the nature—plenary or limited—of 
NPs' prescnptive authority as provided in New York law. 

"Agcnt[sl" and "cmployee(sl" of registered praailioncrs arc exempt from the registration requirements 
for their dispensing and administering actions. 21 C.F.R. § 1301.24 (1991) 

161. Stone, supra note 160. 

162. 56 Fed. Reg. 4181 (1991) (to be codified at 21 C.F.R. § 1304) (proposed Feb. 4, 1991). The 
prop<3sed njle would add a definition of "a/filiated practitioner" to 21 C.F.R. § 1304. Due lo the omission 
of the word "not" in the seaion of the proposed rule conccming nur^ anesthetists, a correction of the 
proposed oilc was published m 56 Fed. i^eg. 6423 (1991) (to be codified ai 21 C F R §§ 1301 1304) 
(prop^ised on Feb. 15, 1991). 

1 63 Even though not yet finally promulgated, the policy embodied m the ptoposcd rulemaking is being 
implemented by the DEA. Since the publication of the notice of proposed rulemaking, (he DEA has fonnally 
notified four slates (Alaska, Washington. Oregon, and New Hampshire) that the DEA deemed their laws 
in grant APNs plenary authority to prescribe, dispense or administer controlled substances, and thus those 
pracimoncrs must be individually registered with the DEA. APNs in Oregon and New Hampshire are 
required to enter into a Memorandum of Agreement with the DEA which specifically limits their registration 
10 those controlled substances which ore lisicd in those states' required formulanes. Fuaherniite while 
acknowledging that New Hampshire Senate Bill 158 (effective September 8, 1991) granted NPs "plenary 
authonty to prescribe medications from the official fivmulary ", the DEA raised the following cautionary 

note; 

However, the statute also states that controlled and n<-wi<ontn.Mcd substances shall be prc^nbcd 
from the formulary occordiin; to cenain pnxocol guKlclines. which guidelines arc not uicludcd 
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requinng physician supervision, no matter how loosely defined, DEA registra­

tion numbers will be denied to APNs. Even more damaging to APNs' practice 

would be a possible, though erroneous, DEA equation of collaboration with 

control. Many states, as well as national APN professional organizations"", 

encourage or require as a practice standard collaboration with other health care 

providers. By this, most do not necessarily mean that the APNs are controlled 

by these providers; rather, they most often mean that they cooperate and 

coordinace wich others as appropriate in Che provision of health care to their 

patien"'^ A faulty DEA interprecacion of collaboration could thus retard rather 

than promote interdisciplinary healch care. Furthermore, in chose states that 

specifically condicion APNs' prescribing upon physician supervision or control 

(or collaboration, i f specifically defined to mean control), it is clear that the 

DEA's proposed rule, and currenc praccice, will prevent APNs from obtaining 

their own DEA regiscration numbers. They will thus be further rescricted in 

their ability to provide direct patient care. And their efforts to obtain reim­

bursement for their services will become even more difficult, since some 

insurance companies (albeit inappropriately) use DEA numbers as provider 

identifiers for reimbursement purposes.'*^ 

Even without the additional complication of che DEA's regiscracion limita­
tions, states that limit APNs to a physician-dependent scope of practice, includ­
ing prescriptive auchority, actively impede the public's access to safe and 
effective healthcare. In contrast, states which allow independent APN practice 
are much better positioned Co respond Co pressing and ever-changing public 
healch demands by ucilizing the full scope of these providers' professional skills. 

in the statute. Should those protocol guidelines require some sort of supervision for any reason, 
the authority of the advanced registered nurse practitioner may be interpreted as derivative. 

t-ener from James M. Sheahan. Chief, Registration Unit of DEA. to Doris G Nuttlcman, Executive Director. 
New Hampshire Board of Nursing (Oct. 24. 1991). 

164. For example, sec the definition of collaboration adopted by the American Nurses Association 
Congress of Nursing Practice in January, l'>92, and recommended to the ANA House of Delegates for 
adoption at its 1992 annual meeting: 

Collaboration. A collcgial, working relationship with another heallh care provider in the provision 
of [to supply! patient care. Collaborative practice requires (may include] the discussion of paiicnt 
diagnosis and cocipcration in the management and delivery of care. Each collaborator is available 
to the other for coosultaiion either in person IK by communication device, but need nu be 
physically present on the premises at the time the actions arc performed . . . . 

AMERICAN NURSES ASSOCL^TION. PRESCRIPTIVE PRACTICE REGULATION, RETORT TO THE CONGRESS OF 

NuK.siMC PRACTICE (Jan 1992) (on file wiih author). 

165. Sec. for example, the definition of collaboration contained in Oregon's regulations: "'Collabora­
tion' means working with onixher health care provider to jninily provide client care." OR AIJMIN. R. 851 -50-
(XXK3)<b) (1991) 

I6<S. Pearson, supra note I 13, at 14 
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C. Third-Party Reimbursement 

Even if APNs are able to lower the barriers to prescriptive authonty and 
scope of practice, they will be able neither to practice independently nor to 
work on a collegial footing with physicians if they are not reimbursed adequate­
ly. In addressing the question of reimbursement, three questions must be 
discussed. Firsc, for what services will the NP or CNM be reimbursed? This 
relates co che provider's scope of praccice, and whecher che services for which 
reimbursemenc is allowed are coexcensive wich che scope of praccice. Second, 
ac whac level will reimbursable services be paid? Are Che services considered 
che same as or different from those provided by physicians? Third, will 
reimbursemenc be made direcdy Co che provider, or muse che NP/CNM bill 
chrough a physician, thus limiting or eliminacing che opportunicy to practice 
independently?'*^ 

At both the state and federal levels, reimbursement laws discriminace 
unjusdy against NPs and CNMs with respect to all three criteria set out above. 
NPs and CNMs are reimbursed at a significantly reduced rate for a narrow 
range of services, and in most instances they are not eligible for direct reim 
bursement.'*^ Thus the viability of independent practice for these pnmary caji-
providers is restricted, while che healch needs of a large segmenc of the popula­
tion go unmet. 

1. State-Level Reimbursement Provisions 

Because states regulate the insurance industry, availability to APNs of third-
party private reimbursement depends in large part on state statute.""" In order 
to successfully enter private practice, an APN requires direct access to these 
third-party payers.'™ Although NPs and CNMs are technically eligible to 
receive direct, chird-pany reimbursement in all fifty sCaCes, uncil very recencly 

167. Throughout the discussion which follows, it will be necessary to distinguish between two 
reimbursement issues. In general, "coverage" means the t>cncfits available to subscribers or eligible 
beneficiaries under a private or governmental insurance or bcnetlt scheme, while "payment" refers to the 
amount and method of payment lor covered services. OTA STUDY, supra note 24. at 3, n.2. 

168. This does not mean that APNs arc not providing services, but ratficr that those services which 
they are providing commonly arc billed by an employing physician. The physician is able to bill at the 
MD (invariably higher) rate, pay the APN a salary, and retain the difference. Thus, the issue is whether 
an APN is allowed to bill in her own name for a service she perftvms. 

169. The "follow-the-Mcdicarc-leader" phenomenon also affects the availability of reimbursement, 
because both private insurers and state insurance regulati>rs tend to pattern their provisions on federal 
Medicare arrangements. 

170. Nathan Hershey. Entrepreneurial Practice fur Nurses' An Assessment of the Issues. 11 L A W , M E D 
& H E A L T H CAitE, 252 (1983). 
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very few APNs or their patients were able to convince private insurance 

companies to expand coverage to include NP or CNM services.'" 

The most common mechanism through which NPs and CNMs have acquired 

access to direct payment are mandated benefits laws and nondiscrimination 

provisions."' Currently twenty-five states provide by staCute for some mandac­

ed level of direct third-party reimbursement to NPs and CNMs.'^-" This is a 

substantial increase from the fifteen states that required insurers to directly 

reimburse services by these providers in 1988."'' The majonty of states that 

require reinibursement for NP or CNM services do so by mandating chat any 

service covered for any other providers shall be covered for APNs operating 

within their scace-defined scope of praccice.'" 

One mighc argue chac expanding direcc reimbursemenc Co NPs and CNMs 

will increase che costs to the system through a greater utilization of services. 

If a substantial number of NPs and CNMs choose to practice independently, 

they may well provide access to care for a substantial number of people now 

without care. Parricularly because NPs and CNMs focus their energies on 

primary and preventive care, including prenatal care, gynecological care and 

routine physicals, a substantial improvement in the health status of the popula­

tion may be possible by expanding opportunities for reimbursement. The 

principal question, however, is not whether it mighc cost somewhat more, but 

171. Absent a direct prohibition on the reimbursement of APNs. the question whether an APN could 
be reimbursed would depend on the scope of praciice and on the contract bctwccr; the insurance company 
and the APN. Absent statutory guidance, the insurer would be able to make reimbursement contingent upon 
collaboration with or employment by a physician, in practice, this is what typically has occurred. Id. at 253. 

172. Pearson, supra note 113, at 14, 17-23. 
173. Pearson, supra note 113. at 16. 
174. Mary T. Ca/aher, The Importance ofTl i i r J Party Reimbursement fo r NPs. NURSE PRACTmONER. 

April 1988. at 50. 
175. These arc sometimes called free choice laws See Hershey. supra note 170. at 253. These laws 

can take a number of forms. For example, Anzona provides that: 

If a disability insurance conlraa provides or offers reimbursement for any service which is within 
the scope of the practice of a registered nurse practiiioner or a cenified registered nurse qualified 
under tbe rules adopted by the state board of nursing . . . the contraa benefits shall not be denied 
10 a subscriber who receives the services of the |NP) . . . li|hc cost of the service may be 
reimbursed dircaly to the |NP] 

20 ARC REV. STAT. A-NN. § 137603 (1991). Although this statute refers to dtsabiUty insurance, there are 
simUai statutory provisions in Anzona which include i~><her types of insurance. 

.\n example of a more general nondi^nminatii^n siatutc may be found in West Virginia: 

Notwithstanding any other provisions of law, when any health insurance policy, health care 
services plan or other contract provides lor the payment of medical expenses, benefits or prixrc-
dures. such policy, plan or conirjo iluill be ctMutrued to include paymeiit to all health care 
providers irK.luding medical physicians, midwives and nurse practitioners whu pruvidc medical 
services, benefits or procedures which are within the scope of each respective provider's license 
Any limitation . . . shall apply equally to all types ol licensed providers without unfair discrimiru-
tion as to the usual and customary trcjtmcni procedures of any crt the aforesaid providers. 

W. V A . CODE 5 33-15-14 (1991) (emphasis added) 
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whecher che benefics of the improved health status outweigh the pocencial 
marginal cost increase."* 

2. Federal Reimbiirseiiient Programs 

While the states play the preeminent role in licensing and scope of practice 
issues, and control many aspects of insurance, the presence of the Medicare and 
Medicaid programs, and the tendency of both states and private insurers to 
follow the federal government's lead, make federal reimbursement policy 
critically important to understanding che fucure of advanced praccice nursing. 
The firsc major federal program. Medicaid, is accually a collaboracive effort 
becween scace and federal govemmencs. Ic is designed Co provide payment for 
medical services to certain low-income persons.'" The stace muse provide a 
uniform plan of benefits, and pay at lease forty percent of the non-Federal share 
of the plan expenditures.'̂ ^ 

The second major program is Medicare, which is a federally administered 
health insurance program designed to cover the. cost of hospitalization, medical' 
care, and some related services for its elderiy and disabled beneficiaries.'" 
In 1989, Congress reformed the system of compensating physicians under Medi­
care .The impact of this reform on APNs will be discussed below. 

a. The Medicaid Program 

APNs were initially envisioned as a significant part of the effort to alleviate 
the impact of physician shortages in disadvantaged populations. Medicaid serves 
one of the populations most in need of betcer healch care."" Federal law cur­
rendy mandates direct Medicaid reimbursement for CNMs, pediatric NPs and 
•family NPs.'*' The federal statutory scheme makes a series of distinccions 
beCween CNMs and NPs, therefore each provider will be discussed individually 
below. 

176. As noted abtive, many services nf NPs and CN'Ms currently are billed through a physician al tfie 
M D rate. More data would need to be gathered to deiermine whether independent practice would actually 
lead to increased billing, or whether the billing would simply shift from the physician to the APN. 

177. See generally. Social Secunty Act §§ 1901-1923. 42 U.S.C.A. § 1396 (19<^2). 
178 42 U.S.C.A § 1396a(aK2) (1992). 

179. Social Secunty Act t i i 1831-1844. 42 u s e.A. §§ 1395)1395x (l'>92). 
180. Omnibus Budget Reconciliation ACT of 1989, 101 Pub. L. 239, § 6102, 103 Stat 2265 (1989). 
181 See RURAL H E A L T H , supra noic 9, at 68-73. PEW REHORT. supra note 1. at 62. 
182 42 U S C.A. § 1396d(3Hl7), (21) (1992). 
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i. Coverage of CNM Seivices 

Some sc'vices of CNMs have been covered under Medicaid since 1980.'*^ 

Federal law currendy maincains chac "services provided by a nurse-midwife . 

. . which the nurse-midwife is legally authorized to perform under state law," 

will be reimbursed, whether or not the midwife works with a physician.'*'* 

This provision effectively mandaces direct reimbursement for CNM services. 

However, this apparent broad grant of authoricy is restricted by a reference to 

another scacucory provision limicing CNMs co che performance of "services in 

che area of managcmenc of che care of mothers and babies throughout the 

maternity cycle."'*^ The statute defines maternity cycle as "a period limited 

to (1) Pregnancy; (2) Labor; (3) Birth; and (4) The immediate postpartum 

period . . ."'**• Thus the current federal Medicaid program coverage does not 

extend to CNM services in family planning or gynecological care. 

ii. Coverage of NP Seivices 

CNMs were successful much earlier than were NPs in obtaining federal 
Medicaid reimbursement. Although many states had opted to provide Medicaid 
reimbursement for NPs earlier than for CNMs, it was not until 1989 that 
Congress mandated reimbursement for some NP-provided services.'*^ The 
statute requires states to reimburse for "services furnished [to categorically 
needy Medicaid recipients]'*'* by a certified pediatric nurse practitioner or 
certified family nurse praccicioner (as defined by the Secretary) which the 
[CPNP or CFNP] is legally authorized to perform under state law . . . whether 
or not . . . under the supervision of . . . a physician.""" 

183. Pub. L. No. 96-4'W. § 965(aH2). 94 Siai. 2599 (codified as amended at 42 U.S.C. § 1396d(aK17) 
(1991 Supp)). 

184. 42 U.S.C.A. § 1396d(aK17) (1992). 

185. 42 U.S.C.A. § 1395x(ggX2)(I992). Restriaion of rcimbun>emeni to the maternity cycle has been 
an clement of lhe statutory scheme since the 1980 allowance of CNM reimbursement. See 42 U.S.C.A. § 
1396d(m) (1992). However, some state Medicaid programs have chosen to expand benefits coverage to 
include gynecological care provided by CNMs. 

186. 42 C.F.R. h 440.165(c) (1991). 

187. OBRA 1989, Pub L. No 101-239 § 6405(a), 103 Stat. 2265 (1989), (effective July I . 1990). 
added 42 U.S.C.A. § 1396d(a)(2l) (1992) (providing reimbursement for certain NPs). Although OBRA 
1989 required that the services of family NPs and pediatric NPs be covered under Medicaid, the states have 
t>een slow to enact legislation adding the compensation of NPs to their Medicaid programs. It is estimated, 
however, lhat by the end of 1992. 48 states and the DisincT of Columbia will be in compliance. Pear^n. 
supra note I 13. at 16. 

188. 42 U.S.C.A. 5 l396a(IOKA) (1992) provides that all caiegoricaUy needy individuals (see 42 
U S C.A. § I 396a(10KAXi)) (1992). must have medical assistance available "including at least the care and 
seivices listed in paragraphs (1) through (5). (17) and (21) of tj I396d(a) " Paragraphs ( I ) - (5) of 1396d(a) 
include inpatient and outpatient hospital services, laboratory and X-ray, nursing facility services, artd 
physicians services. Paragraph (17) covers CNM services, while paragraph (21) deals with pediatrK NP and 
family NP services. 

189. See supra note 187. 
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The restrictive language ot (he statute causes some concern, for in some 

states there is no pediatnc NP designation, the functions being performed 

instead by school NPs. The statute leaves the potential, therefore, for discrimi­

natory reimbursement ba^cd on minor semantic differences in state practice acts. 

The Health Care Financing Administration (HCFA), however, in a rule 

currently in the notice and comment process, offers a fairly expansive definition 

of which NPs will qualify for reimbursement under the new provision.'*' In 

the proposed rule, HCFA noces that "the purpose of the amendmencs is Co 

ensure that nurse praccicioner services are made available Co all or mosc Medi­

caid recipiencs.""' Wich chis mandate in mind, HCFA allows the scaces to 

"cailor the definition to suic cheir individual needs"'^' by requiring only chac 

the NPs be licensed as such and be engaged in either a pediatric or a family 

practice within the scope of state law."^ HCFA does not set out a series of 

educational or certification requirements that must be met by providers seeking 

reimbursement for their services, relying instead upon the state's general 

licensure power to regulate the provider's qualifications. It seems logical that 

an individual cenified as an Adult NP could be reimbursed for performing tasks 

within the zone of.overlap between Adult NP and Family NP scopes of prac­

tice.'^ • 

Thus, the statute defines which services are covered, then the combination 
of statute and proposed regulation defines who may be paid, and finally, the 
statute, as interpreted by HCFA, defines how payment shall be made. HCFA 
stated that, iti its judgement, the explicit .statutory statement that physician 
supervision is not required has the effect of requiring the states to directly pay 
CPNPs and CFNPs for covered services.'''^ 

The combination of broadly defined coverage and direct reimbursement 
under this proposed regulation actually puts some NPs in a significantly more 
advantageous position than CNMs, whose reimbursement is severely limited 
by the statutory provision that only those services in che maternity cycle be 
covered. 

iii. Reimbursement Levels 

Finally, the states have broad discretion in determining both fee levels and 

payment methodology for Medicaid. The main federal requirements are that the 

190 Medicaid Program: Required Coverage of Nurse Practitioner Seivices, 56 Fed Reg 66392 (1 99 1) 
(proposed Dec. 23. 1991). 

191. /,/ 

192. Id. at 66393. 

193. Id. at 66395 (to be codified at 42 C.F.R. § 440.166). 
194 The "logic" of this assumption will depend upon an assessment of whether particular services 

or panicular providers arc intended to be covered. 
195. 56 Fed. Reg., at 66393. 
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state payments be "consistent with efficiency, economy, and quality of care and 
are sufficient to enlist enough providers so that care and services are available 
under the plan at least to the extent hat such care and services are available 
to the general population in the geographic area.'"*^ Most staces use either 
fee schedules or reasonable charge reimbursement. 197 

b. The Medicare Program 

Medicare, created in 1965, comprises two insurance programs.''"* Medicare 
Part A is hospital insurance, and is available without additional charge to all 
eligible Social Security recipients. Primary and ambulatory care is provided 
under Medicare Part B, which covers a range of health services provided 
outside a hospital."' Because this article focuses on primary care or ambula­
tory care, the reform of Medicare Part A through the institution of diagnosis 
related groups (DRGs) need not be addressed.^ 

i. Historic Reimbursement Provisions 

Historically, Medicare Part B services have been reimbursed based on tliv'. 
concept of "reasonable charge paymenc."'"' Beginning in 1985. rising Medi-

196. 42 U.S.C. § 1396a(30)(A) (1988). and implementing regulations 42 C.F.R. § 447.200 - 447.204 
(1991). See also PHYSICIAM PAYMENT REVIHW COMMISSION. PHYSICIAN PAYMENT UNDER MEDICAID 17 
(l99IXticrcinaftcr PPRC). 

197. PPRC, PHYSICL*^ PAYMENT UNDER MEDICAID at 18. tn 1989. 42 states used fee schedules. 

The fee schedules ranged from those reflecting previous year charge dau to (hose based on relative value 
scales. While U states have expressed interest in using the Medicare Resource Based Relative Value Scale 
(see infra at 205) only Maine has implemented such a scale. Id. 

The PPRC was not charged with studying the Medicaid reimbursement levels of non-physician 
providers, and therefore provided no information regarding the level of paymem for APNs relative to 
physicians. If Congress wishes accurately to analyze tbe payment system, it should insirua the PPRC to 
expand its study beyond physicians to nonphysictan providers for Medicaid reimbursement. 

198. Sixial Secunty A a 1831-1,844, 42 U.S.C.A. §5 1395j-1395x (1992). 
[99. 42 U.S.C.A. § I395j (1992). 
200. Diagnosis-Related Groups are pan of the Prospective Payment System instituted in 1984. They 

were developed in an attempt to restrain growth in Medicare hospital costs by allowing the government to 
pay only for what an average patient would need within that category of diagnosis. Hospitals were expected 
to limit unnecessary treatments under this system. For a cJescripiion of the development of prospeaive 
payment, see Eileen L_akc. Medicare Prospective Pay-ment aiid the Changing Health Care Environment, in 
NURSING 1990s, supra note 24. at 121; and for a discussion of the implications for nursing, see Donna 
Diers, Diagnosis-Related Croups aiul the Measurement of Nursing, in NURSING 1990s, supra note 24. at 
139. 

201. 42 U S C.A. 5 13951 (1992) provides the general rule that payment shall be "eighty percent of 
the reasonable charges for the [medical] services," t)efore providing an exteruive List of exceptions, some 
of which will be described below. 

The actual method for deicnnining reasonable charges is set forth in 42 U S.C.A. § 1 395u(b) (1988) 
and 42 C.F.R. J 403(E) (1991). In general the reasonable charge for u physician'i icrvice 11. "ttv: lowest 
of. (1) The physician's actual charge. (2) the physician's customary charge, or (3) the prevailing charge 
in the locality for similar services." Health Care Financing Administration. Medicare Program: Fee Schedule 
for Phyiiciun'i Services. 56 Fed. Reg 39502. 39506 (1991). 
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care expenses prompted Congress to examine ways to overhaul the system.̂ '" 
In 1989, following the recommendations of the Physicians Payment Review 
Commission (PPRC). Congress mandated the de 'elopment of a fee schedule 
based the Hsiao/Har/ard Resource-Based Relative Value Scale (RBRVS) to 
replace the reasonable charge system then in place.Congress further direct­
ed the PPRC to study the implications of including nonphysician providers 
(NPPs) in the fee schedule.''̂  

ii. NPs and CNMs Under Medicare 

Before it is possible to discuss the implications of the RBRVS on NPPs, 
it is necessary to untangle the statutory provisions governing reimbursemenc 
for NPs and CNMs. Unlike physicians, who are reimbursed for all Medicare-
covered services, whacever cheir praccice seccings, both NPs and CNMs are 
limited in their ability to be reimbursed under the Act. Although this appears 
to be an area in which there is a significant divergence of treatment between 
NPs and CNMs, careful analysis shows that both must work under severe 
restrictions. 

CNM services have been covered under Medicare since 1988.^ Nominal­
ly, CNM services are covered whether the CNM works in collaboration with 
a physician or in independent practice, as long as the services provided are 
within the CNM's scope of practice.'"^ As under Medicaid, CNMs may be 
directly reimbursed for their services. However, two specific statutory provi­
sions impair their practice potential. First, just as wich Medicaid, paymenc for 
CNM services are limiced co chose provided chroughouc the maternity cycle.'"̂ ^ 
Thus, gynecological care for Medicare beneficiaries is not covered if provided 

201. Comprehensive Omnibus Budget Reconciliation ACT of 1985. Pub. L. No. 99-272. [00 Stat. 82. 
directed the Health Core Financing Authority to develop a resotirce-based relative value scale reOeaing the 
value of physicians' services. For a series of anicles explaining the technical methodology employed by 
William Hsiao, the Harvard professor with whom HCFA contracted lo develop the scale, see 260 JAMA 
2347.2347-2443(1988). 

COBRA 1985 also dircaed the creation of the Physician Payment Review Commission, instructed to 
review historical methixls of paying physicians under the .Medicare system and to mate reform recommenda­
tions. 42 U S.C.A. § 1395w-l (1992). 

203 101 Pub. L. No. 239 requires that beginning in 1992, physicians are to be paid the lesser of the 
actual charge or the "amount determined under the fee schedule established under subsection (b)." Pub. 
L. No. 101-239, § 6102. 103 Siat. 2106, 2169 (codified at 42 U.S.C.A. § 1395w-4(aX 1 )(B) (1992)). The 
Act then delegates ihe task of establishing the fee schedule to the Secretary of HHS. Id. at § I395w-4(b). 

204. Pub. L. No. 101-239 § 6102ld)(7). 103 Stat 2186 (1989), providing that "the PPRC shall conduct 
a study of the implications of a resource-based fee schedule for physiciatts' services for non-physician 
praailioncrs, such as physician assistants, clinical psychologists, nurse-midwives, and other heallh praaitiiv 
ners whose services can be billed under the medicare program on a fee lor service basis " In particular. 
Congress was interested in what the proper level of payment f iv ttiesc practitioners would be. 

205. Omnibus Reconciliation Acl of I9»7. Pub. L. No 100-203 § 4073. 101 Slat. 82 (codified at 42 
U.S C.A. ^ 1395k(aX2)(B)(1992)). 

206 42 U.S.C.A. § 1395x(sK2KL) (1992). 
207. See 42 U.S.C.A. § I395x(gg) (1992). and supra text accompanying notes 183-186. (federal 

Medicaid reimbursement limited by same provision). 
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to 

by a CNM. If CNMs are successful in expanding beyond the maternity cycle, 

the scope of covered services which they may offer could have a significant 

positive impact on screening and preventive care for elderly women and for 

those women receiving Medicare Part B as part of their SociaJ Security disabili­

ty payments.'-^ Second, CNMs reimbursement for maternity cycle services 

is limited to sixty-five percent of the physician fee schedule amount. 

There are four basic situations in which NPs' sepv'ices are covered under 

Medicare, each of which requires that the NP work in collaboration with a 

physician.^'° Additionally, the ser/ices provided must be within the NP's 

scope of practice: services furnished incident to a physician's sen/ices;^" 

services under a concract to an HMO;*'^ sen/iccs in a skilled nursing facili­

t y , ' " and services in a rural area.-̂ '"" 

Further restricting NPs are a set of limits on reimbursement amounts for 

those few instances in which their services are covered. These amounts are 

linked to the physicians' fee schedule by "capping" NP reimbursement at a 

particular percentage of the amount paid to physicians. In the case of services 

provided in a rural area,̂ '̂  the reimbursement amount is limiced Co Che lower 

of the actual charge, or seventy-five percent of the physician fee'schedule for 

services furnished in a hospital and eighty-five percent of the schedule for 

services furnished in all other settings.^'* The same limics apply in the case 

of charges for services in nursing facilities.^'^ Only in the case of health care 

services in a rural area can an NP be directly reimbursed.*'* 

iii. The Resource-Based Relative Value Scale 

In order Co understand che poCencial problems which che fucure holds for 

APNs seeking federal, reimbursemenc, ic is necessary briefly Co analyze che 

208 Social Security Disability tiencfus, which arc available for people with a wide range of mental 
and physical disabilities, include an entitlement to Medicare benefits. 42 U.S.C.A. § 426 (1992). 

209. 4 2 U.S.C.A. § 1 3951(1 XK.) (1992). This section authoriixs the Secretary to promulgate a separate 
fee schedule for CNMs. The new Medicare RBRVS Fee Schedule refers also to such a separate schedule, 
42 C.F.R. § 415.54 (1991), but it diies niH appear to have been promulgated at this lime. Currently, CNMs 
arc calculating allowable reimbursement using the physician lee schedule. 

210. Collaboration is explicitly defined as "a process in which a nurse praaitioncr works wiih a 
physician to deliver health care services within the scope of the practitioner's professional cxpenisc. with 
medical direction and appropriate supervision as provided for in jointly developed guidelines or other 
mechanisms as defined by ihe law of the Slate in which the services are performed." 42 U.S C.A. 5 
1395x(aa)(6) (1992). 

211. 42 U.S C A. § 1395x(sX2KA) (1992). 
212. 42 U S C.A. § 1395»(sX2XHXi) (1992). 
213. 42 U S C.A. § 1395x(sK2HKKii) (1992). 
214. 42 U.S.C.A. 5 1395»(sH2XKHiii) ( IW2) . 

215. Id 
216. 42 U.S C.A. 5 13951(IXr)(2XB) (1992). 
217. 42 U S C.A. § 1395u(b)(12XA) (1992). 
218. 42 U.S C.A. i 1395u(bKI2MA) (1992); 42 U S.C.A. § 1395l(lXrKl) (1992). In all other cases, 

reimbursement must be made to ttv: employer ot the clinic in which the NP works. 
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Resource Based Relacive Value Scale (RBRVS). The RBRVS is designed more 
accuracely to reimburse physicians'" by refiecting their actual costs of train­
ing and practice, rather lhan their historical pay. Although a detailed analy.'̂ is 
of the inUTcacies of this payment system is beyond che scope of chis Articl 
the basic concept is that it is possible to design a system that accurately refiects 
the inputs to healch care services and cherefore allows a more logical payment 
system. Eventually, each separate medical procedure will be given its own 
relative value (estimated value in relation to all other services). To arrive at a 
payment schedule, the relative value of any given procedure will first be 
adjusted to take account of geographical variations in cost. It will then be 
converted into a monetary payment through the use of a conversion factor. 

The three components which make up a "Relative Value Unit" (RVU) are: 
physician work; practice expenses or overhead, such as rent, staff salaries, 
supplies, etc; and professional liability insurance or malpractice costs."° The 
RVU sum of the three components is then multiplied by a Geographic Adjust­
ment Factor (GAF) to arrive at a regional value, before being multiplied by a 

219. Medicare is somewhat idiosyncratic in its definition of "physician." As will t>ecome clear, the 
physician/not-physician distinction is crucial to an understanding of the difficult usk facing NPs and CNMs 
seeking expanded reimbursement urvder Medicare. 
The statute provides that: 

The term "physician", when used in conneaion with the performance of any funaion or aaion. 
means (1) a di.>clor of medicine or osteopathy legally authorised to practice medicine and surgery 
by the State in which he performs such function . . .. (2) a dricior of dental surgery or dental 
medicine . . .. (3) a dooor of podiatric medicine . . . bui only with rcspcCT to the funaions which 
he is legally authorized to perform as such by tf̂ e State in which he performs them, (4) a doctor 
of optorrtetry. but only with respect to tbe provision of items or services , . .which he is legally 
authorized lo perform as a doctor of optometry . . . . or (5) a chiropraaor who is licensed as such 
by lhe State . . . and only with respect to ircaiment by means of manual manipulation ot the spine. 

42 U.S.C.A. § 1395x(r) (1992). 
220. Defined in 42 U.S.C.A. 5 I395w-4(cXl) (1992). The "wort RVUs" are to be based on -the 

relative resources incorporating physician lime and intensity required in furnishing the service." 42 U S C.A. 
§ 1395w-l(cX2XC) Z (1992). "Praciice expense RVUs" arc to be based on historical data, as are liability 
RVUs. Id. 
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uniform national Conversion Factor (CF).''' The end result of this manipula­
tion is che payment amounc.--' 

iv. Equal pay f ir Equal Seivices 

Earlier sections of Chis article have demonstrated that NPs and CNMs have 
proven their ability to provide primary care comparable in outcome to that 
provided by physicians. In effect, they provide equivalent services. It is there­
fore highly relevant that, at the core of Medicare fee reform is the concept of 
paying the same amount to all physicians who provide a service, regardless of 
specialty. When the PPRC fu-st set forth its agenda, one of its major goals was 
to "increase equity among physicians, so that similar payments are made for 
similar services among similarly qualified physicians.""' The PPRC later 
refined chis goal further, scacing thac "physicians should be paid the same when 
they provide the same services.""'' Thus, all those defined as physicians^^ 
under the Medicare Act will be paid the same amounts for the same services. 

The original Harvard/HsiaO study, which formed the basis for these RBRVS 
reform measures, contemplated some variation in payment among physicians 
based on the opportunity cost of their training."* The PPRC, hovyever. in its 
infiuential 1989 report to Congress, explicitly rejected the use of a differential 
based on differing training costs, stating that 

The RVS should not include an additional factor for the opportunity 
costs of specialty training. Incorporating a factor for specialty training 
inco the RVS, as proposed by Professor Hsiao, would in many cases 

221. For lhe mathematical among you. the simplified algebraic tormula is: 

Payments = RVU x C A F X CF 

The conversion factor is the multiplier that transforms the relative value scale into a payment schedule. 
The CF is a single national value applied to all services paid under the fee schedule. In the first year of 
the fee schedule, 1992. a CF must be chosen that will produce a budgct-neuiral result relative to 1991 
Medicare expenditure levels. 42 U.S.C.A. i 1395w-4<dX 1 KB) (1992). 

The conversion facnor is extremely imp^"l̂ ant in determining exactly how much a provider wil l be 
compensated. It is also important because it is the factor that will allow pnvate ihird-pany insurers to adapt 
the RBRVS lo their own use. An insurance company or HMO could detenminc its total desired budget for 
the year, estimate the number of procedures to be provided, and derive a conversion factor for coiTipcnsaiion. 
Thus, the potential impact of ihe RBRVS extends far beyond lhe Medicare program. 

222. As HCFA notes in its final implcmcniatiim rule, the actual payment to ihe physician provider wi l l 
be 80% of the relative value payment amount. 56 Fed Reg., at 59507 (1991). see also 42 U.S.C.A. 4 
1395I(1XN) (1992). NP and CNM paymcni.s arc reduced by a further percentage, described below. 

223 PPRC. MtuiCAKt PHYSICIAN PAYMIINT: A N .^ctNiiA I-OK Rtt-oKM. ai x (1987). 
224. PPRC 1991 RtPORT. supra note 13, at 180 
225. See supra ntxe 219. 
226. William Hsiao. Resource-Based ReUmve Values An Overview. 260 JAMA 2347. 2348 (1988). 

Hsiao proposed lhat the Relative Value unit be composed of I) physician work, including measures of both 
lime arsd intensity of work; 2) praciicc costs, and 3) opportunity cost of training The iipptirtunity cirsl of 
training represents iricome foregone when additional training is pursued raifv:r than entering practice. 
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Violate the pnnciple that physicians should be paid che same when the 
sen-'ice is the same.'" 

There are other potential sources of payment differentials, such as the health 
outcomes achieved by individual practitioners, or differences in quality or 
competence among practitioners. The Harvard study explicitly stated that 
"[m]eihods have not yec been developed to measure these dimensions satisfacto­
rily.""* Thus, after the PPRC rejected the suggestion thac training opportuni­
ty costs be accounted for, there is no longer any basis for establishing differen­
tial pay for the same service. 

Once the issue of non-physician providers (NPPs) came to the fore, howev­
er, the PPRC appeared to either ignore or forget its earlier insistence on equality 
of payment for the same services. In fact, the PPRC's most recent report states 
thac "[f]or che work component, the differential [between physician and NPP 
reimbursement] should reflect differences in investments in human capital: 
tuition expense and foregone earnings.""'' 

The PPRC states that when recommending payment levels for "limited 
license practioners," (LLPs)"° it "looked for convincing evidence that the 
services of these practitioners are either the same as or different from the 
services of doctors of medicine or osteopathy.""' Because it was' not able 
to find convincing evidence of their difference,̂ •̂ ''' the PPRC concluded that 
they should be paid the same. 

When approaching the question of NPPs (primarily NPs and CNMs), 
however, the PPRC looked for convincing evidence of the sameness of services 
provided. It acknowledged that the curtent system is based on a series of 
political decisions,"' but insisted thac. 

[c]he body of literature on NPPs and unpublished information provided 
by professional organizations do noc produce definitive evidence thac 
the CPT-defined^-^ services of NPPs and physicians are the same. . 

227. PwYSiciAN PAYMENT Rf VIEW COMMISSION, I989 ANNUAL REPORT TO CONGRESS, at xviii (1989). 
228 Hsiao, supra note 226, at 2348 

229. PPRC 1991 REPORT, supra ni>(e 15. at xx. As noted above, foregone income is what economists 
call "opfiortunity costs." The PPRC rejected the Hsiao recommendation that physician specialists' opportuni­
ty costs be taken into account in the fee schedule. It makes no sense to differentiate based on op(>onunity 
costs for one group, but nix another If the PPRC wishes the work component of the RVU to reflect different 
costs of human capital, then all RVUs for all practitioners should be so modified. 

230. LLPs arc those practitioners defined as physicians in 42 U.S.C.A. § 1395x(r) (1992) who arc not 
MDs or osteopaths Thus, the term includes dentists. p<.xliatn5ti, optometrisu and chiropraclors. 

231. PPRC 1991 REPORT, supra note 13, at 196. 
232. See i d at 179-82. 
233. Id at 184. 
234. "CPT-defincd" refers to a coding system, the Current Procedural Terminology manual, develof>cd 

by the American Medical Association. It is used by Nnh public and pnvaie payers to define and classify 
the reimbursable activities of physicians. Aw. MED Ass'N. PHYSICIAN'S CURRENT PROCEDURAL TERJVKNOC-

OGY (1990). It has become clear, however, lhat many of the activities listed as physician services arc in 
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. . An ofien-ciced Office of Technology Assessment report concludes 
that the care provided by NPs, PAs. and CNMs is ot equivalent quality 
to physician care when these NPPs are practicing within their scope of 
practice. Bui this report stops short of saying (ha( the services are the 
same. "^ 

The PPRC declined, therefore, to recommend elimination of the paymenc 
differencials for NPPs, including NPs and CNMs. Ic did, however, recommend 
chac the same bonus payment incentives received by physicians practicing in 
Health Personnel Shortage Areas"*" be similarly extended to NPPs, based on 
their recognized importance as "providers of primary care services in under-
served areas."'" HCFA, however, in its final rules issued in November, 
1991, rejected this recommendation, noting that the Social Security Act provi­
sions allowed "bonus payments" incentives only for physicians."^ 

One commencacor who has followed che reimbursemenc issue noted that 
PPRC commissioners 

were openly critical ac public meecings of the general quality of research 
describing NP performance. [They] used hearings to soundly scold NPs for 
failing to answer basic questions, such as "What do NPs actually do?" 
"How is their care the same as or differenc from physicians?""' 

Seemingly, the research deficiency which troubled the PPRC was formalistic. 
That is, the studies of APN performance did noc document in minute detail 
"how" or "what" they did; they merely documented Chat the quality of the 
services they provided is equal to thac of physicians providing che same service. 

Congress asked che PPRC co study che problem of differencial paymenc 
under Medicare and co provide recommendacions. The PPRC's scudy of LLPs 

fact earned out by nurses and APNs. Jim Towers <t Hutdis Griffith, Comer on Issues: Nurse Practiiioners 
and Physician Payment Review, 2 J. AM. ACAO. NURSE PRACTmONERS 35 (1990). 

235. PPRC 1991 REPORT, supm note 15, at 1% (emphasis added) 

236. HPSAs arc defined in tenms of primary care seivices, and, not surprisingly, the availability of 
"physicians" and "medical" care. See id at 197. n.l3 

Ironically, one basis for the recommendation that the "b<inus payments" be extended to NPPs was that 
it would "encourage more NPP collaboration with physicians and. in turn, enhance the viability of medical 
practices, particularly in rural areas." Id at 198. This rationale perpetuates tbe primacy of "medicine" over 
"health", whdc it simultaneously acknowledges that NPPs, especially NPs and CNMs, arc cost-effective 
providers of qualily core. 

237. Id. at 197. 
238. 56 Fed. Reg. 59607 (1991). The HCFA did auihoriic. however, a continuation of an overpayment 

of physicians, in that "services of non-physicians |ir>cluding APNs| ihat arc covered incident to a physician's 
service (wil lI be paid (lo the physician| under lhe tee schedule us if the physician had furnished the 
seivices." I d at 595Z3. 

239. Marilyn Edmunds, Lack of Evidence Could Exclude NPs from Reimbursement-Reform Legislation. 
16 NURSE pRACrmONeR 8 (1991) (citmg PPRC open meeting. Feb I W I ) . 
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and NPPs was methodologically Hawed, however, by the assumption that the 
status quo was cortect absent definitive evidence to che concrary. This allowed 
the PPRC to avoid the difficult question of whether the status quo is actually 
equitable and efficient. More accurate research is needed on the actual services 
of various provider groups in order objectively to assess the ways in which chey 
are che same, and che ways in which Chey are differenc. The PPRC expressed 
resen/ations about che concinued use of Che cerm "physician" for those providers 
it considers LLPs.̂ "̂  It may be that further study will indicace chat APNs 
should indeed be paid some slighdy smaller amounc than MDs for comparable 
services; if that is the case, however, so should those other providers who are 
also less extensively Crained than MDs. By merging the cacegories of LLP and 
NPP, a more equicable solucion may result. In any event, APNs should be 
explicitly reimbursed on the basis of the fee schedule, rather than being relegac-
ed CO a hybrid cacegory of reasonable charge plus RBRVS cap. 

Changing the differentials between physician and NPP reimbursement can 
be accomplished only through congressional amendment of the Social Security 
Act. Although the courts have not ruled on the validity of paying APNs at a 
different level than physicians, other provider groups who have challenged 
similar provisions have been unsuccessful.^' 

3. Conclusion 

For NPs and CNMs, the question of whether to seek equal reimbursement 
with physicians is a difficult one. Financially, it is clearly desirable. In addition, 
because Congress and the PPRC have embraced the equicy argumenc chat the 
same services should be paid ac che same race, ic would seem logical Co extend 
this idea to all providers. On che ocher hand, in Chis cime of cost concrol one 
of che most persuasive arguments for expanding reimbursement coverage for 
APN services has been the potential cost savings of using such providers to 
furnish primary and preventive care. To seek equal reimbursement seems at first 
to weaken or eliminate this justification. On balance, however, the principle of 
equity is powerful enough to override the cost-saving argument. It does not 
seem fair, or economically sound. Co ignore Che differing opportunicy costs of 
various physician groups, and then Co require careful analysis of Che opportunicy 
costs of NPPs. 

Perhaps more important than che actual level of reimbursemenc is the 
problem at the scate and federal level of the very limited range of procedures 
for which NPs and CNMs are reimbursed. To restricc federal reimbursemenc 

240 PPRC 1991 REPORT, supra ntHe 15. at 195. 

241. Bussey v. Hams. 61 I F.2d 1001 (5th Cir. 1980) (physician's assistant not eligible for reimburse­
ment under existing regulations): Physicians' Education Network v Deparnnem of HEW, 653 F 2d 621 (D.C. 
Cir. 1981) (Congress has power to define scope of rcimbursenvrnt for optometnsu). 
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of CNM services to those in the maternity cycle is to leave out a large portion 

of the gynecological and family planning care which they are well qualified to 

provide Likewise, limiting direct reimbursement for NPs to rural health clinics 

dramatically impairs their ability to provide high quality care to diverse popula­

tions. Broad spectmm change is required in order to solve these many prob­

lems. 

IV. Proposals for Change 

States and the federal government, for reimbursement purposes, should 

move quickly and decisively to remove existing barriers to effective APN 

utilization. In so doing, legislatures should focus on the following principles. 

A. Scope of Practice 

First, in defining scope of practice, states should eliminate all reference to 

mixed-regulator entities, and vest sole governmental authority over advanced 

practice nursing in the BON. That body, in addition to consulting continually 

and informally with other healch care providers' regulacory agencies, might find 

ic useful Co creace an advi.sory comrriictee, comprising representatives from other 

healch care disciplines, Co assist it in developing particular policy posicions. 

However, consistent with the licensure mechanisms governing the other profes­

sions, the direct regulation of APNs would be carried out by the Board of 

Nursing alone. 

Second, legislatures should amend cheir Nurse Practice Acts to include both 

a specific acknowledgement of advanced practice nursing and a basic definition 

of an APN. In this regard, the fewer references made to specific categories of 

advanced praccice, che beccer. For example, NPs, CNMs, certified regiscered 

nurse anesthetists*"^ and clinical nurse specialists could all be covered by the 

following definition of an APN: 

242. While the practice of nurse anesthetists in the administration of anesthetics is not commonly 
thought of as acts of diagnosis and irealmenl of illness or pathology, their scope of praaicc may require 
elements of diagnosis and treatment in Ihc managcmeni of the patieni during anesihesia related to the 
prevenlion and/or treatment of complications that may arise from the anesthetic, the concurrent medical 
intervention, or the paiicnt's previous physical status. While their services are provided on t̂ w: basis of a 
physician referral and/or in emergencies, their scope of practice cniaiU selecting, obtaining, administering, 
and in some instances the causing nf another health provider to administer controlled substances and the 
application of restricted medical devices While a variety ol state appellate court decisions have confirmed 
CRNAs' authority to make these selections (usually on the basis of common practice), suiutory and/or 
regulatory authonty for prescriptive authority within their scope of practice (anesthesia management, 
emergency resuscitation, airway management and vcntilatory/rcspiratory supp-on. and pain management) 
would significantly clarify the professional role that has charactenjcd CRNA practice for over 100 years. 
Funher. it would obviate attempts by malpractice aiUHncys to allege surgeon liability for ihe acts of CRNAs. 
due to the latiers' lack of prcscripiivc authority. 
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a registered nurse licensed to practice in this state who, because of 
specialized education and experience, is authonzed [certified]'^' to 
perform acts of prevention, [medical] diagnosis and the prescnption of 
[medical], therapeutic, or corrective measures under regulations adopted 
by the BON. 2-u 

Such a definition legally recognizes the APN role and empowers the BON co 
develop and implemenc regulacions specifically applicable Co APNs. The 
inclusion of che Cwo references Co "medical" are brackeced Co indicace their 
optional nacure. Ideally, no qualifying language for diagnosis and CreacmenC is 
necessary. APNs, based on cheir education, training and individual professional 
judgment, will diagnosis and treat only chose conditions as to which they are 
competenc. And the shared or overlapping roles of nursing and medicine, which 
will concinue co expand as healch and health care evolve, maJce it difficult to 
distinguish neatly between nursing and medical diagnosis. On the other hand, 
the disabilities of history remain. The continued carving out of nursing practice 
from the traditionally all-inclusive domain of medical practice, and the contin­
ued existence of "unauthorized practice of medicine".prohibitions in most 
states, suggest the wisdom of including the word "medical" in the Nurse 
Practice Act itself 

.Third, legislatures should modify their statutory definitions of the practice 
of registered or professional nursing to include those acts of APNs authorized 
under regulacions adopced by the BON, and they should further specify that 
the BON is empowered to promulgate such regulations for APNs. These 
revisions would clearly express the legislature's intent to recognize officially 
the advanced practice role and specifically to confer regulatory authority upon 
the BON. Such a step would forestall che challenges that have been brought 
in some staces to vaguely worded statutory provisions concerning the BON's 
authority to adopt such rules. 

Finally, in keeping with the spirit of the previous suggestions, legislatures 
should eliminate any statutory requiren^nis for formalized APN/MD collabora­
tion or practice agreements, as well as for physician supervision or direction. 
.As recognized healch care professionals who are fully compecenc wichin cheir 
own scope of practice, APNs routinely collaborate with other providers. Their 
professional ethics and cheir judgmenc require chem Co do so. Legislative efforts 
to mandate such actions are therefore unnecessary, and hence somewhat 
insulting. Similarly, mandating physician supervision or direction is unwise. 
Such requirements not only represent an inappropriate intmsion into APNs' 

243. "Cenified" could be used to mean certification by the state as a form of official acknowledgement, 
or cenification by a national cenification txvJy recognized by the stata BON 

244. See the nearly identical stjlutury lanyuaye in the Alaska Nurse PrDLiicc Act. ALASKA STAT. § 
08 68 410(1) (I9<PI). 
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professional judgement and expertise, they also result in unrealistic striccures 

chat are either widely ignored or all too rigidly adhered to in practice. Further­

more, chey often create che intolerable sicuation of "pnvatizing" che state licens­

ing function by conditioning an APN's scope of practice upon the dictates of 

one physician. This unfettered delegation of governmental power to private 

actors poses fundamental legal and significant policy questions. 

B. Prescriptive Authority 

These steps to redefine APNs' role, and their scope of practice, will not 

only clarify their authority to diagnose and treat, but will also eliminate the 

multiple problems they encounter in prescribing. Freed from requirements for 

physician supervision, however defined, APNs wil l be recognized as "indepen­

dent" practitioners, a stacus chac will avoid any confusion on che part of the 

DEA or others as to their "plenary" authority to prescribe controlled substances 

wichin their scope of practice. In this regard, legislatures may choose either to 

stacucorily acknowledge chac .APNs may prescribe drugs concainedin schedules 

II chrough V of the Controlled Substances Act, or to leave such specification 

to their BONs. In either case, APNs' prescriptive authority, as one aspect of 

the scope of practice, would be defined by and conditioned upon compliance 

wich the regulations promulgated by the BON. 

C. Reimbursement Reform 

Reform is also urgently needed, on both the state and federal levels, in 

provisions for .APN reimbursement. While revising states' scope-of-practice 

authorizations to acknowledge APNs' proven practice competencies will 

significantly enhance Chc public's access Co qualicy care, much of this pocencial 

wil l be lost unless these providers can be appropriately compensated for their 

services. 

States that have not done so already should enact non-discrimination 

requirements for health insurance or health care service plans and contracts. 

This step would ensure that any service covered when performed by any other 

praccicioner would be covened when provided by APNs acting wichin cheir 

legally auchorized scope of practice. Tliese nondiscrimination requirements 

would extend to forms of payment, so that if direct reimbursement is available 

to one type of provider it is available to all, ac Cheir opcion. Finally, all scales 

should extend Cheir Medicaid regulations CO reimburse APNs' services. This 

would assure cheir compliance with federal Medicaid requirements for rcim-
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bursement for CNMs' services-''' and Family and Pediatric NPs' services, and 
at the same time allow them lo take advantage of the current federal option, 
or proposed federal req lirement, of including care provided by other NPs within 
their Medicaid reimbursable services. 

In addition to these proposed state actions, significant reform is necessary 
at the federal level in the Medicare and Medicaid provisions for APN care. 
Although the federal government has made some progress in recognizing and 
rewarding che valuable role of chese providers, the current reimbursement 
schemes refiect many of the same problems previously identified in the states' 
regulatory approaches to APNs. For example, some Medicaid and Medicare 
reimbursement is limited to a narrow range of services wichin che APN's scope 
of practice, and/or to services provided in specified geographic or practice 
settings, such as rural areas and skilled nursing facilities. Also, eligibility for 
coverage is often dependent upon physician collaboration or supervision, so that 
the possibility of independent practice is, in fact, limited, even when state laws 
technically allow it. Similarly, direct reimbursement is often narrowly circum­
scribed, resulting in only indirect payment for APN services furnished as 
incidental to a physician's services. Finally, the current federal provisions dis­
criminate between and among different specialty categories of APNs, allowing 
payment for Pediatric NPs' care, for example, while not allowing for that of 
School Health NPs. 

Congress should continue to promote the most effective use of APNs by 
revising the Medicaid and Medicare laws to cover those services provided 
within their scope of praccice. Furthermore, direcc reimbursemenc for APNs 
should be the norm, rather than indirect payment through the billing physicians. 
Specific provisions could be enacted, as appropriate, for payment for hospital 
or institution-based APN services, thus accommodating the currenc policy goal 
of "bundling" healch care services. These steps would help alleviate the public's 
lack of access to qualicy care, and Chey would also encourage or reinforce the 
state reforms recommended above to remove the barriers to safe and effective 
APN practice. 

One final, and no doubt controversial, reimbursement proposal should be 
noted, and that concerns the amount that APNs should be paid for their services 
under governmental health care programs such as Medicare and Medicaid. The 
current federal accivicy concerning reimbursement generally makes this an 
especially appropriate time for APN payment reform. 

Assisted by che HCFA, che PPRC and chc Departmcnc of Health and 
Human SeiA'ices. Congress has undertaken a major restructuring of its paymenc 

245 Currently, Medicaid requires states to reimburse (TNMs, even if they arc not supervised by a 
physician. However, as mKcd previously, some slates' licensure requirements impose physician supervisio'n. 
thereby frusiraling the opponunities of CNMs both to practice independently and to receive direct reimburse­
ment for iheii services. See RURAL H E A L T H . supra ni*c 9, at 24. 
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system for physicians. Although detailed refinement and implementation of the 

reforms will continue for some time, at least three guiding principles have 

emerged. One is that the previous unfettered, retrospective fee-for-service 

payment system is unworkable. It is blind to overall costs, and hence immune 

to cost-containment efforts, and in some ways it actually "ratchets up" the 

amount of care given to each patienc by paying for each additional service, 

regardless of the need for ic. Second, che previous paymenc scheme discounced 

the value of primary or basic care, and surely of preventive care. Instead, it 

valued highly, and thus encouraged, the delivery of episodic, invasive and 

technologically sophisticated health care procedures. As a result, the current 

reforms are designed to set a pre-determined value for each service and to 

correct for the previous undervaluation of primary care services. 

The third principle is one of equity: the same service should result in the 

same payment, regardless of the specialty of the provider As currently pro­

posed, this equity-of-payment rationale extends only to physician providers 

(MDs and DOs), including "limited license physicians" such as dentists and 

optometrists. It does noc apply co "non-physician providers" such as APNs.'"* 

Thus, under che current federal policy proposal, a general praccicioner or 

obscetncal physician who delivers a baby will be paid X, and a CNM who 

delivers a baby will be paid less-than-X, mosc probably some percencage (65%) 

of X-paymenc available Co che MD. 

This example posies in ics most basic form the question of what level of 

paymenc should be provided for APN services. Ic also highlights the tensions 

between providing the public with increased access to quality care and contain­

ing che overall costs of care. There are no simple resolutions Co Chese quescions, 

but chere are some distinctly bad solucions chac appeal specifically because of 

their illusory simplicity. Chief among them is the propensity to use the physi­

cian and physician-provided care as the benchmarks for valuacion of and 

paymenc for all health care providers' services. This freezes in place and 

perpetuates the now-discredited assumption that medicine and medical doctors 

are intrinsically Che norm for the kind and quanticy of care delivered. They are 

noc che mosc numerous providers of care, nor is che care chey give the only 

effective care available. They are no doubt valuable practitioners, greatly adding 

CO the health status of our population. But so, coo, are many other health care 

providers, including APNs, whose care overiaps with that of physicians and, 

in some ways, extends beyond it. Any scheme thac uses medical services as che 

starting point for valuation will necessarily treat as "other" the care provided 

by non-physicians, and in the process it will unduly constrain the potential 

246. See discussion of the PPRC rationale fo* this distinction, noted at text accompanying n<ncs 223-241 
supra This "different pay for different providers who perform the saav: service " pattern is not new. Se'e 
ClarV C. Havnjhursi i Nancy M P. King. Private Credentialing of Heallh Care Persoimel: An Antitrust 
Perspective -Pan Two. 9 AM. l .L St. MED 263. 275 (1983). 
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universe of ways of thinking about health. The present is at best an amalgam­

ation of past political, economic, ideological and other influences. No where 

is this truism more pronounced than in Our currei ' health care svstem. Genuine 

refomi. which is urgently needed, cannot succeed unless chose who are shaping 

its contours are clearly cognizant of the reasons for and limitations of the staCus 

quo. Seccing out to change the status quo, without questioning its underiying 

norms, is futile. Therefore, changing che paymenc syscem for physicians, while 

using che status quo ante physician-based model for valuacion of non-physician 

providers, is inherencly inconsistent. 

Uncil Congress devises a sophiscicaced paymenL^valuacion scheme chac cakes 

inCo accounc the new diversicy of practitioners who provide the same, as well 

as differenc, services, ic should adhere Co ics previously idencified principles in 

specifying the payment levels for APNs. Consistent with its increased valuation 

of primary care, and in keeping with its equal-pay-for-equal-ser/ices com;: , f-

ment, the assumption should be that APNs providing services within their scope 

of practice should be paid the same as physicians providing the same services. 

APNs, after all, have been shown to deliver equivalent, and sometimes better 

care than that of physicians in those activities that fall within both provi'-l'-rs' 

scopes of practice. Refusing to acknowledge and factor this into the payn^nt 

formula elevates the form of care, and the status of the provider, to the preemi­

nent values, with a cortesponding devaluation of the substantive concern for 

quality of outcome or health status. 

At the very least, there is no logical basis for accepting the disparate 

treatment proposed by the PPRC for APNs and "limited license physicia^>s" 

[LLPs] who are "physicians" only in the strained statutory sense resulting fmm 

a definition in the Social Security Act. Ironically, their usual scope ô ' prac; ce 

is more narrowly defined than that of APNs, limited to treating conditions 

related to only one part of the body, such as teeth and gums, feet, or eyes. The 

value of their skills and treatment is not in question; what should be questioned 

is the basis for treating them like physicians, when their scopes of praccice, and 

che covered services wichin chose scopes, are so limiced. Ac a minimum, if 

discinccions are Co be made ac all between and among these various providers, 

it would seem more defensible to group APNs and LLPs togecher in one 

category and physicians (MDs and DOs) in another. The mere acc of catego­

rizing, of course, does not address che basic question of how to value services, 

but at least the APN/LLP and MD/DO groupings make more sense. 

Some may argue chac paying APNs on a par wich physicians (however 

defined) for similar sen/ices would be councerproductive in chac ic would lead 

CO an increase in overall healch care expendicures. The concerns embodied in 

such an argumenC are not crivial nor easily allayed. The mosc that can be said 

in response are Che following observacions. 
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First, "on a par" could mean that payment for physicians' ser\'ices would 

decrease. That is. instead of raising APNs' payment to the current level of 

physicians' reimbursement for the same sepv-ices, both types of Providers could 

be paid for the same services at a somewhat lower rate than physicians receive 

now. While this may be a unpalatable prospect for some, it would help to 

contain costs while simultaneously enhancing both the availability of quality 

care to larger numbers of our population as well as allegiance to the principle 

of equitable pay for providers' services. 

Second, it must be acknowledged that no matter how efficiently our health 

care resources are managed and restructured, providing increased health care 

to the thirty-four million or so people who currently have little or no access 

to ccu-e will increase costs. Savings at the margin can be achieved by more 

rational and innovative delivery systems, but cotal expendicures will rise none-

Cheless. In addition, one should be careful Co discinguish costs from cost-effec­

tiveness. For example, if two different providers are paid the same amount for 

an identical additional service, the cost of care will increase by an identical 

amount. However, cost-effecciveness cannoc be determined until a relative 

assessment is made of patient outcomes or changes in health status. If one 

patient's outcome is better than the other's, although the costs were identical, 

the cost-effectiveness of che services would differ In short, cost is only one, 

albeit an important, factor in the larger cost-effectiveness equation. 

Furthermore, it is obvious that the costs of heroic, acute health interventions 

exceed the costs of primary, preventive care, at least on a per-patient basis and 

perhaps for the entire patient population. Having said this, however, one must 

quickJy add that preventive, basic care is neither free nor intrinsically cheap. 

It is only "cheap" in relation to the expenses incurred by delayed care, i f that 

delay allows or fosters increased morbidity. It is cheaper yet i f one factors in 

the increased costs usually attendant upon acute intervention, such as hospital­

ization, extended therapy and the like. And these are only direct, money factors; 

the personal "costs" of the patienc's suffering and anxiecy only add to the true 

calculus. Primary care, then, may be less costly per pacienc, and the social costs 

of prevention or early treatment may be less, but such services are not cost-free. 

However, the real or potential cost-effectiveness of primary, preventive care 

should lead either to a redistribution of the fixed atnount of health care dollars 

to enhance such care, or an acknowledgment thac, even though such care will 

result in a net increase in costs, the resulcs are worth it. 

Whac. then, does this mean for ANPs and their enhanced role in the delivery 

of health care'̂  Simply this: ANPs (including clinical nurse specialises and 

nurse anethestists) have repeatedly been shown to provide high-quality care Chac 

is ac least equivalent Co chat provided by physicians for similar sen/ices. The 

accual coses of cheir care traditionally have been lower than those of MDs' care 

for two pnncipal reasons: APNs are paid less than MDs for similar services. 
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and (hey use less invasive treatment modalities than do MDs. Even if payment 
for their sen/ices were increased to that of MDs. their overall costs would srill 
be lower because of their less-expensive treatment preferences. Therefore, t̂ e 
net dollar increase resulting from a parity of payment would be less than one 
might first think. Furthermore, in many instances the patient health status or 
outcome resulting from APN care is better than that derived from physician-
provided care. This resulcs in lower social coses by reducing boeh che need for 
follow-up care and Che cime of concinued pacienc impairment. Thus, even if 
APNs were paid the same as physicians for similar services, boch the direct cost 
and the indirect costs for health and health care would be lower. 

In many ways the promising resulcs jusc described form the "worst case'* 
scenano that could emerge from a policy decision to compensate APNs and 
physicians at equivalent levels. That is, there would be a nee increase in expen­
ditures, but the greater cost- and care-effectiveness of APNs would result in 
lower marginal cost for increased health status. And that is the bad news! The 
good news or "best case" scenario is equally likely: freed from unnecessary 
restrictions on their practice, and encouraged by compensation that appropriately 
refiects their trje value, APNs could truly lead the way in bringing about 
fundamental changes in our health care delivery system. Their care incegrates 
the physical and the psycho/social aspects of patient health status, thus correct­
ing for an all too prevalent fragmentation of care chac is boch expensive and less 
than effective. And their experienced emphasis upon early inten.'ention and 
ongoing management of patient health status perfectly posicions chem co attend 
to the significanc needs of large segments of our population, such as the elderiy, 
the chronically ill , and adolescent giris whose social and economic conditions 
ai'ceneuaee che risk of early and complicaCed pregnancies. Similarly, their 
mnovative implementation of home healch care programs and nurse-managed 
conomunity clinics can be models for the necessary restructuring of our derivef7 
systems. 

If state and federaJ governments implement the specific proposals enumerat­
ed above, and especially if they understand and embrace the vision of advanced 
praccice nursing chac animaces chese proposals, chey will effeccively carry out 
cheir mandate boch Co procecc Che public and Co enhance Che availability of high-
qualicy, cosc-effeccive healch sen/ices. APNs are proven providers, and removing 
che many barriers Co cheir praccice will only increase cheir abilicy Co respond 
CO Che pressing need for basic healch care in our councry. 
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When additional information was sought. NPs were "far more likely to ask 
about the patient's diet and psychosocial situation.""' When a therapeutic 
inten/ention was proposed. 63% of the physicians opted to write a prescrip­
tion."- whereas only 20% of the NPs chose to do so. Rather, the NPs more 
often recommended "a change in diet or counseling to help the patient deal with 
stress... which would have been more appropnate in the case of a patient with 
gastritis and high aspinn. caffeine, alcohol, and tobacco intake.""^ 

The fact that "[flar more nurses than physicians elicited the basic historical 
information necessary to make an intelligent treatment plan for the patients 
presented"^^ has inescapable implications for both the quality of care and 
Its cost. As the study authors observed. "Many have argued that the healch care 
syscem muse find a way co provide reimbursemenc for che time spenc in hiscory 
taking and pacienc counseling. While this is probably true, it is interesting to 
note that in this instance nurse practitioners, who are reimbursed ac a lower 
level, appear to have perî onned these tasks more completely.""^ 

Thjs study captures, in a nutshell, both the promise of advanced practice 
nursing, as well as the shortcomings of the present health care delivery system 
Much of that promise can be realized if state and federal governments imple­
ment the specific proposals enumerated above. Especially if they understand 
and embrace the vision of advanced pnictice nursing that animates these 
proposals, they will effectively carry out their mandate both 'to protect the 
public and to enhance the availability of high-quality, cost-effective health 
services. APNs are proven providers, and removing the many barriers to their 
practice will only increase their ability to respond to che pressing need for basic 
health care in our countrv. 

251. Id 

253. Id at 697. 
254. Id 

255. Id 
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Conclusion 

The pocencial of advanced praccice nurses to increase access to good care 
at a reasonable cost is nicely sunamarized in a 1991 study^"' of physician and 
NP clinical decision making. The providers, drawn from a scracified random 
sample of internists, family practitioners, and general practitioners listed in the 
AMA census files and from a list provided by the American Academy of Nurse 
Practitioners, included 501 physicians and 298 NPs. During telephone inter­
views, these practitioners were presented with the following case vignette of 
a patienc wich abdominal pain: 

A nvin you have never seen before comes to your office seeking help 
for intermittent sharp epigastric pains that are relieved by meals but are 
worse on an empty stomach. The patient has just moved from out of 
state and brings along a report of an endoscopy performed a month ago 
showing diffuse gastritis of moderate severity, but no ulcer Is there a 
particular therapy you would trhoose at this point, or would you need 

. additional information? '̂** 

During the interviews, participants were repeatedly asked if there was any 
additional patient information they would want before formulating a Crcatment 
plan. If they asked, standardized responses to questions revealed the following: 

medications currently used: two aspirin tablets four cimes daily for 
scomach pain; social or psychological hiscory: che pacient's son was 
killed in a car accident 8 weeks ago; diet: five cups of coffee per day. 
one large meal (at lunch); smoking; two packs per day; alcohol: two 
cocktails with lunch and Cwo glasses of wine in che evening; and other 
previous medical history and review of systems: unremarkable.̂ "'' 

As noced in the study results, "[s]triking differences were found in the 
diagnostic and therapeutic style of nurse praccicioners when compared wich 
physicians.""^ For example, Cwice as many physicians as NPs chose to initi­
ate treatment withouc seeking any addieional information about the pacienc. 

247. Jerry Avorn. Daniel E. Eventt i Merl BaVer, T7ie Neglected Medical History and Tlurrapeuric 
Clunces f o r Abdominal Pam: A Nationwide Study of 799 Physicians ojul Nurses. I 51 ARCH. l̂ fTERN MED 
694 (1991). 

248. Id. at 694. To osscis any difference in clinical decision-mating depending upon the age of the 
hypothetical patient, one-third of the physicians were told that the patient was in his late thirties, and two-
thirds of the physicians were told that the patient was in his late seventies. All of the NPs were told that 
the patient was in his late seventies. The results noted herein reOect the resptmses to the viynctte for the 
elderly patient, since only that data present points of comparison \o< physicians »nd NPs. 

249. Id. at 694 
250. Id. at 696. 
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