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21 March 1994

Dear Dr. Gebbie:

Sincerely, r\

[rjlO/gebbie/21.3.94]

Ralf Jurgens, LL.M., Dr.iur. 
ECAP Project Coordinator

Centre for Medicine,
Ethics and Law
3690 Peel Street
Montreal, Quebec, Canada H3A 1W9

Centre de medecine, d'ethique 
et de droit de I'Universitd McGill
3690, rue Peel
Montrdal (Qudbec) Canada H3A 1W9

Kristine Gebbie
National AIDS Policy Coordinator 
Executive Office of the President
750 17th Street, N.W. Suite 1060 
Washington, D.C. 20500

For your information, I would like to let you know that the Expert Committee will release its 
Final Report on March 24th. This report will consist of three volumes: the Final Report itself, 
a Summary Report, and a volume of background materials, which contains, among others, a 
section on AIDS in prisons in the United States. A copy of the report will be sent to your office. 
I hope that you will find the report interesting and will be happy to respond to any questions or 

requests for information that you may have.

In October of 1993, Ben Merrill requested a copy of the Working Paper on HIV/AIDS in Prisons 
that I had prepared for the Canadian Expert Committee on AIDS and Prisons. Ben was sent a 
copy, and we subsequently met at the National AIDS/HIV in Prisons Roundtable in San 
Francisco and had a few phone conversations regarding the work undertaken by the Canadian 

Committee. I understand that Ben has since left your office.
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I. Introduction

Making Necessary Changes Possible

Although members of ECAP were already familiar with many of the issues raised by infectious 
diseases and drug use in Canadian penitentiaries, in the course of its work the Committee learned 
a great deal more about Canadian penitentiaries and some of the problems they face. The 
Committee has come to appreciate the exceedingly complex environment of correctional facilities 
and the problems that HIV infection, AIDS and drug use create in this particular environment. 
In its search for ways for the Correctional Service of Canada ("CSC") to better promote and 
protect the health of staff and inmates and to prevent the spread of infections in penitentiaries, 
the Committee reached numerous conclusions. Seldom were they reached easily, but when they 
were reached, acceptance and support of them was unanimous. Attaining this unanimity was one 
of the most arduous but gratifying experiences for the Committee, and it emphasizes ECAP’s 
commitment to what needs to be done.

ECAP often found that what needed to be done to resolve many of the problems raised 
by HIV/AIDS and by drug use in prisons was obvious and had in many cases already been 
articulated by others, but that how to implement these changes was seldom evident. As a result, 
ECAP focused on strategies for making necessary changes possible. The Working Paper reflects 
this approach, emphasizing not only what may be changed but how to make changes possible in 
federal correctional facilities.

Correctional facilities and the communities within them are not static organizations, but 
dynamic ones. The dynamics are exceedingly complex and not always readily apparent. They are 
further complicated by a variety of factors, including: (1) the sometimes divergent goals, 

Issues raised by HIV/AIDS and drug use in prisons have been the subject of considerable concern 
among prisoners, prison authorities and the public. Many of these issues are controversial, and 
they have elicited significant media attention, community discussion and political debate. In an 
effort to resolve these issues, the Solicitor General of Canada created an Expert Committee on 
AIDS and Prisons ("ECAP") on 15 June 1992. The Committee’s goal is to assist the federal 
government in promoting and protecting the health of inmates and of staff, and preventing the 
transmission of HIV and other infectious agents in federal correctional facilities. It has consulted 
on, reviewed and analyzed issues raised by HIV infection, AIDS and drug use in these facilities. 
During the past eight months, ECAP visited correctional facilities in British Columbia, Ontario 
and Quebec, reviewed and analyzed relevant national and international policies, reports and 
documentation, and solicited information and submissions from inmates, prison staff, and groups 
or individuals with an interest in HIV/AIDS and prisons.

As part of its work, ECAP has prepared this Working Paper. It addresses many of the 
issues that HIV/AIDS and drug use raise in federal penitentiaries. However, it is far from 
complete and may properly be considered a "first draft" of a discussion of these issues and of what 
might be done to address them. The Working Paper contains conclusions of ECAP’s deliberations 
and suggestions for action rather than recommendations.

It is hoped that the Working Paper will help to prepare the way for changes that ECAP 
believes are necessary. It is being widely circulated to stimulate discussion and to give people 
interested in the issues raised by HIV/AIDS and drug use in prisons an opportunity to review the 
Committee’s work and proposals and to provide further input into the Committee’s final report. 
When this input has been assessed, recommendations will be formulated and a final report 
prepared for release in the fall of 1993.
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Presumptions and Principles

The following are some of the presumptions and principles that have guided ECAP’s work.
First of these are the "core values" expressed in the Mission of the Correctional Service of 

Canada.6 These include the presumption that the goal of imprisonment is rehabilitation, not 

punishment, and the recognition that offenders, as members of society, retain their rights and 
privileges "except those necessarily removed or restricted by the fact of their incarceration."7 A 
corollary is the principle that the same standards of health care and protection that apply to people 
outside prisons should also apply to offenders ("community equivalence").

Second, behaviour change is necessary to prevent or reduce transmission of infectious 
diseases in prisons. Importantly, this necessitates giving everyone in penitentiaries realistic 
opportunities to change their behaviour in such a way that exposure to infectious diseases will be 
avoided or reduced. Efforts to reduce the transmission of infections inside prisons, as outside, 
must be persistent and sustained, since it is unrealistic to believe that everyone will behave in such 
a way that the spread of infectious diseases, in particular HIV, will stop completely.

aspirations, needs and perceptions of inmates, health-care staff, corrections officers, administration, 
communities outside prisons, politicians and the public; (2) the unique environment of 
penitentiaries; (3) the problem of constrained resources and competing demands concerning their 
allocation; and (4) incomplete knowledge about the prevalence and likely impact of HIV infection 
in penitentiaries. In such an environment, change, or even the possibility of change, often elicits 
strong or divisive opinions and favours entrenchment of the status quo. This applies as much to 
personal behaviour as to operations and social interactions. ECAP recognizes that the challenges 
for CSC and for both staff and inmates to implement changes in this milieu are formidable.

Many of the complex problems HIV/AIDS raises in prisons derive from what Harding has 
called "an underlying conflict of values between the penal system (based on the principles of ’just 
deserts,’ retribution, and dissuasion) and medical care (based on promoting health and limiting 
suffering)."1 Correction is a public safety or law enforcement activity rather than a public health 

activity. Prison life is organized not on the basis of care but of security and coercion. It has 
been found that, outside the prison setting, coercive interventions are often ineffective and may 
be counterproductive to the control of HIV transmission and its consequences3 and that the most 
effective interventions are those based on respect for persons, their rights and dignity, and which 
promote and encourage personal responsibility and provide realistic opportunities for behaving 
safely. In prisons, however, preventing disease and delivering medical care requires reconciling 
or balancing a medical model based on prevention, diagnosis, care and treatment with the 
correctional requirements of custody, control and punishment.4 Security concerns and the notion 
of punishment inherent in the prison system can be serious obstacles to effective prevention of 
HIV/AIDS in prisons. In this setting, populations engaging in risk-producing activities are often 
"hidden" and their activities covert or furtive, access to the means necessary to prevent HIV 
transmission are often severely limited, and both discourse about and interventions to improve this 
situation are rendered more difficult.

For all these reasons, responding to the threat of HIV/AIDS in prisons is more difficult 
than outside. At the same time, prisons represent a window of opportunity for the prevention of 
HIV transmission because a significant proportion of people engaging in high-risk activities, 
injection drug use in particular, pass through these facilities.
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The Solicitor General’s decision in January 1992 to make condoms available in federal 
penitentiaries is an example of this "lesser harm" approach to the threat posed by HIV infection 
in federal correctional institutions. Implementing condom distribution in penitentiaries has not 
resulted in any documented negative or adverse impact; indeed, it appears to have had a beneficial 
impact. It has opened discussions about sexual activity and about preventing disease in 

Harm reduction tries to reduce problems from drug use and recognizes that 
abstinence may be neither a realistic nor a desirable goal for some, especially in the 
short term. This is not to say that harm reduction and abstinence are mutually 
exclusive but only that it is not the only acceptable and important goal. Harm 
reduction involves setting up a hierarchy of goals, with the more immediate and 
realistic ones to be achieved in steps on the way to risk-free use or, if appropriate, 
abstinence. Harm reduction is consequently an approach which is characterized 
by pragmatism. ...

Such strategies have been developed in a number of countries in response to the 
realization that the spread of AIDS is a greater danger to individual and public 
health than is drug misuse.8

Harm reduction is a relatively new social policy with respect to drugs.... Although 
harm-reduction approaches seek to reduce the use of drugs, harm-reduction has 
as its first priority a decrease in the negative consequences of drug use.... 
According to a harm-reduction approach a strategy which is aimed exclusively at 
decreasing the prevalence of drug use may only serve to increase the level of 
various drug-related harms.

Third, prohibiting or suppressing behaviour that can transmit infectious diseases is often 
ineffective and may be counterproductive. Efforts to prevent the transmission of infectious 
diseases in correctional facilities should promote safe behaviour, enlist the cooperation of people 
in avoiding or reducing exposure, and emphasize respect for the rights and dignity of people.

Fourth, whatever prevents infections in prisons will protect both inmates and staff. 
Lowering the prevalence of infections in correctional facilities means that the risk of exposure to 
these infections will also be lowered. Efforts to prevent infection should not be viewed as 
favouring either inmates or staff, and efforts that protect inmates do not conflict with those that 
protect staff: these efforts benefit both inmates and staff.

Fifth, several of the conclusions the Committee reached may appear to conflict with 
established penitentiary policy. For example, distributing condoms, making bleach available for 
cleaning injection equipment, educating prisoners about how to inject drugs safely, and providing 
explicit educational materials would appear to conflict with laws, policies or standards according 
to which sexual activity is an institutional offence, drug possession (and use) a criminal offence, 
and the provision of graphic literature considered as offensive to the prison community and the 
public. However, such measures may be necessary to protect inmates, staff and the public from 
the much greater harm that HIV infection represents, and may be seen as part of a "health model” 
or harm-reduction model for dealing with HIV/AIDS and drug use. In the context of drug use, 
such a model has been defined as follows:
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penitentiaries. In addition, it has signaled how seriously CSC is taking the threat of HIV 
transmission, and its commitment to promote and protect the health of inmates and prevent 
infection among them.

6.1.2
6.2
6.3
6.4
6.5
Protective Measures for Staff
Health Care
Tuberculosis
Prison Health Services
Compassionate Release
Aftercare
Women Inmates
Aboriginal Inmates

ECAP has examined each of these issues, and the Committee’s conclusions relating to each 
of them are presented in this Working Paper. For each issue, the Working Paper briefly reviews 
CSC policy and practice pertaining to that issue ("Current Situation"), what others have 
commented on regarding the issue ("Debate"), the Committee’s assessment of it ("ECAP’s 
Assessment"), and conclusions about what might be done in response to it ("Conclusions"). The 
"Debate" sections do not necessarily reflect the views of the Committee; the "Assessment" sections 
and "Conclusions" were adopted by the Committee at a meeting held on 11 May 1993.

Responding to HIV Infection and Drug Use in Prisons: Broader Issues

Although ECAP has addressed the specific issues listed above, there are several issues the 
Committee could not address. These are the broader social issues that underlie many of the 
specific issues ECAP has examined. They include Canada’s views on and responses to the use of 

Responding to HIV Infection and Drug Use in Prisons: Specific Issues

At its first meeting, ECAP identified 14 major issues it considered needed to be addressed by the 
Committee. ECAP concluded that responding to each of these issues would be necessary if HIV 
transmission and its adverse consequences in federal correctional facilities are to be prevented. 
The issues are:

Seroprevalence Studies
Testing for HIV Infection
Offender Medical Information
Housing and Activities
Educational Programs for Inmates

Education about HIV/AIDS
Education about Drug Use

Preventive Measures for Inmates
Consensual Sexual Activity
Status of Consensual Sexual Activity
Nonconsensual Sexual Activity
Preventing the Harms from Injection Drug Use
Preventing the Harms from Tattooing
Preventing the Harms from Piercing
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In prison offenders may be involved in an active drug trade that defies all barriers 
and sets up conflicts involving debts and coercions. Inmates can make a great deal 
of money selling drugs and the price of drugs can increase from 200-500% over 
street value. The drug trade is a major source of violence in federal prisons. 
Between 1985 and 1986 there were 6 murders, 69 major assaults and 3 suicides 
linked to alcohol or other drug use (Correctional Services Canada, 1988, 1990 
[Correctional Service Canada. Study to determine the incidence of psychiatric and 
behavioural disturbance among federally incarcerated offenders: Appendices A 
through H. 1988. Ottawa: Correctional Service Canada])."

In Canada, many of the inmates of federal penitentiaries and provincial gaols as 
well as those on parole use drugs as part of their lifestyle. There are no strong 
deterrents to substance abuse in prison because cases take too long to go through 
and withholding privileges has little effect compared to the high positive reward 
value of drugs. In 1989, 53.7% of all federal inmates were classified as having a 
serious substance abuse problem (Correctional Services Canada, 1990 [Correctional 
Service Canada. Research and Statistics Branch. Forum on Corrections Research 
1990;2(4). Ottawa: Correctional Service Canada]).

consciousness is as deep as the need for food, shelter and love.*”
Drug use among prisoners is a universal problem in Canada as elsewhere. Riley recently 

stated:

Inmates who enter the institution with no history of drug use often become drug 
users in prison. The extent of injection drug use in prisons is difficult to determine 
for obvious reasons, but what is clear is that when drugs are injected, clean needles 
and syringes are not available. Data from a recent Toronto report suggest that a 
significant number of inmates share injecting equipment for the first time when 
they are in prison (Milson, 1991 [Milson P. Evaluation of a programme to prevent 
HIV transmission in injection drug users in Toronto. 1991. Toronto Board of 
Health]). ...

drugs, intimate or private behaviour, vulnerability, aggression, violence and crime, and the status 
of women and Aboriginal populations. The Committee could not address these broader issues in 
greater detail because their magnitude and complexity would require more time and resources than 
were realistically available to ECAP. Nonetheless, these issues are briefly discussed here. 
Although the Committee found that there is much that can be done immediately to prevent HIV 
transmission in prisons, sooner or later these broader issues will have to be addressed in the 
context of Canadian prisons; otherwise, efforts to promote and protect the health of staff and 
inmates and to prevent infections in Canadian prisons will be limited.

• Drug Use
Throughout history people have used drugs to "receive pleasure or to achieve new experiences."9 

It has even been said that drug use is a basic "human trait" and that the desire to alter



*t

- 6 -

Drug-free detention units have been available in a number of prisons in the Netherlands since 1983. 
Prisoners who apply to be housed in such units must refrain from using drugs and submit to regular urine 
tests. They have no contact with the rest of the prison population and participate in special programs.

The impression is often given that prisons are a separate world. In fact, of course, 
the opposite is true: prisons experience the problems experienced outside as well 
as their own unique problems, and there is a constant flow of people between 
prisons and the general population.11

Among the many issues that ECAP considered, drug use is perhaps the most complex and 
problematic. CSC has diligently tried to prevent drug use in its institutions. Despite these efforts, 
drug use, including the injection of drugs, continues to occur. The Committee heard repeatedly 
that inmates would share their injection equipment, and would often do so without cleaning it 
between uses. As is the case outside prisons, efforts to prohibit drug use are costly and not always 
successful. Such efforts include interdiction of drugs and the penalization of possession (and use), 
education, and treatment programs. Since it is unrealistic to believe that all inmates will stop their 
drug-injecting behaviour, HIV is likely to spread relentlessly among injection drug users until they 
stop sharing their equipment or always clean it between uses. Other alternatives with which to 
respond to this problem appear unacceptable. Permitting drug use in penitentiaries in such a way 
that it can be done safely is unrealistic, given the legal prohibitions and public attitudes against 
drug use. On the other hand, allocating even greater resources to eradicating drug use is unlikely 
to be successful and would probably only drive drug users further underground and reinforce 
unsafe injecting practices.

Since efforts to suppress drug use are unlikely to eliminate the risk of HIV transmission 
and since drug-injecting behaviour is likely to persist, the only realistic option to successfully 
prevent infections is to encourage drug users to always use clean injection equipment and to 
provide them with the means to do so. There is accumulating evidence that injection drug users 
can and do change their behaviour in the face of HIV infection.12 They will clean their injection 
equipment or not share it if sufficient equipment is accessible. Importantly, making these materials 
accessible has not increased the prevalence of injection drug use. In order to reduce the harms 
from drug use in prisons and, in particular, to prevent or reduce transmission of HIV and other 
infectious diseases, inmates need to be able to always use clean injection equipment. This harm­
reduction approach should in no way be interpreted as condoning drug use. Rather, it should be 
seen as discouraging unsafe injecting behaviour. Other interventions that may be implemented 
include making methadone programs available to offenders and giving offenders the option of 
detention in so-called drug-free areasJ1^ However, these interventions may be considered to be 

band-aid solutions until the underlying issues are resolved. In the context of prisons, the two most 
prominent of these issues are preventing HIV infection among drug users outside prison, and 
reducing the number of drug users who are incarcerated.

Worldwide, the prevalence of HIV infection in prisons has been found to be closely related 
to the proportion of inmates who injected drugs prior to their imprisonment, and to the prevalence 
of HIV infection in their community.13 This means that some inmates will enter prisons already 

infected; for those not infected when they enter prison, persistent injection drug use in prison 



I

7

..15

• Health Care and Confidentiality

One of CSC’s norms is that there should be community equivalence in the health care and support 
services available to inmates; in other words, these services should not differ from those available 
to people outside of prisons.16 However, one of the major concerns repeatedly expressed by 

inmates is their lack of confidence in prison health services, in particular the confidentiality of 
personal medical information. They are often reluctant to use these services, and have expressed 
a desire for access to some services outside penitentiaries. These concerns have sometimes been 
difficult to evaluate and the provision of health care presents formidable logistical problems for 
CSC: the Working Paper discusses these issues at some length. However, HIV infection presents 
additional problems for prison health services, in particular the emerging specialty nature of the 
expertise needed to diagnose and treat it. Another issue is that of testing for HIV infection in 
penitentiaries. Testing raises exceedingly sensitive issues relating to the benefits, risks and harms 
from testing, disclosure of test results to others, and the possibility of abuse of this information. 
The fact that prisons are closed communities compounds these risks and harms. Again, the 
Working Paper addresses these issues.

Underlying all these issues is the lack of confidence of inmates in prison health services. 
There are a number of reasons for this, and addressing many of them goes beyond ECAP’s 
mandate. However, until they are dealt with many of the problems created by infectious diseases 
and drug use in penitentiaries will not be resolved easily or effectively. Nonetheless, the 
Committee has sought to formulate implementable interim measures.

One of the major concerns is that inmates often do not trust prison health-care personnel. 
Outside prisons, people are free to choose a professional who can meet their individual health 
needs. When they find such a person, trust between patient and professional is reinforced, 
impediments to care are lessened, compliance is increased, and disclosure of personal—often 
intimate or sensitive—information is facilitated. This is not feasible in prisons because of the 
restricted liberty of inmates and concerns about security. However, a novel approach that has 
been developed in provincial correctional institutions in Quebec provides a potential solution to 
this problem through the provision of services by outside community clinics independent of 
prisons. The provision of such services has both merit and appeal. It would increase inmates’ 
confidence in these services, increase their use of them—leading to earlier interventions relating 

without access to clean injection equipment means that HIV infection will be unavoidable. And 
some offenders will begin using drugs when they are incarcerated.

When people using drugs are sent to prison, responsibility for dealing with their drug use 
and the harms deriving from it, including HIV/AIDS, is shifted to the correctional system. As the 
number of drug users who are incarcerated increases, this will only augment the problem. As 
Harding has stated, "prisons are the single largest response to the drug problem in most European 
countries" and "more resources are used in moving drug users through the criminal justice system 
in Europe than any other form of management, medical or social."14 Reducing the number of 

drug users who are incarcerated in federal penitentiaries is one possible way that HIV transmission 
in prisons may be lessened. Many of the problems created by HIV infection and by drug use in 
prisons could be reduced if alternatives to imprisonment, particularly in the context of drug-related 
crimes, were developed and made available. As WHO has stated, "[gjovernments may ... wish to 
review their penal admission policies, particularly where drug abusers are concerned, in the light 
of the AIDS epidemic and its impact on prisons."15 
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to disease—encourage discussion, counselling and testing for infectious diseases, and serve to 
demarcate personal medical information from other personal information in the institution’s 
possession. ECAP considers that CSC’s Health Care Advisory Committee should further study 
this issue.

• Staff Health and Safety

Another very complex issue is that of promoting and protecting the health of staff, in particular 
staff potentially exposed to violent or aggressive inmates. It was apparent to ECAP that infectious 
diseases, and HIV infection in particular, are perceived to be a serious threat to staff health and 
safety. This has often led to claims that staff "need to know" the HIV status of infected offenders 
and to demands that staff be provided with more and better protective clothing. ECAP has 
examined these claims. However, although ECAP recognizes staffs concerns about the need for 
protective equipment, the Committee could not study the issue extensively. The Committee 
therefore encourages the steering committee established to consider the issue of protective 
clothing and equipment to continue its efforts to provide CSC with proposals concerning improved 
protective equipment. At the same time, ECAP felt that improving staff understanding about HIV 
infection and AIDS is more important than knowledge about an individual’s HIV status or the 
provision of protective equipment. There is extensive experience in managing HIV infection in 
health-care institutions, in particular preventing exposure to potentially infectious materials such 
as blood. Despite efforts by CSC to educate staff about the issue, this experience has not been 
effectively transferred to the prison setting, or has not had the educational and behavioural impact 
it merits.

Preventing workplace injuries has been an infection-control priority in health-care settings. 
In the prison setting, avoiding injuries will not always be possible. However, reducing the number 
of injuries from direct confrontation, and thus the risk of exposure to infectious diseases, should 
be a priority for CSC staff. Otherwise, efforts to protect staff from exposure will lead to excessive 
emphasis on protective clothing rather than on reducing exposure. Carried to its logical 
conclusion, such an approach would find staff in "space suits," and infected inmates isolated. A 
preferable approach would be first to handle aggressive or violent behaviour so that accidents 
would be reduced, and then to handle the inmate. Consequently, there is a need for a 
reassessment of the management of aggressive or violent behaviour that can lead to risk-producing 
situations in prisons.

• Women Inmates and Aboriginal Inmates

Many of the issues relating to HIV/AIDS and drug use in prison are similar for all inmates, but 
sometimes preventing HIV infection among female inmates and Aboriginal inmates and caring for 
them presents different challenges than among non-Aboriginal male inmates.

Women constituted only 2.3 percent of the on-register offender population in 1991.17 

However, a seroprevalence study undertaken in a provincial medium-security prison for women 
in Montreal18 and a series of studies undertaken in prison systems in other countries have shown 

high rates of HIV infection among women prisoners, in particular those who have a history of 
injection drug use. Women generally experience HIV infection and AIDS differently than men, 
both socially and physically, and the problems they encounter in the correctional environment 
often reflect, and are augmented by, their vulnerability and the abuse many of them have suffered 
outside prison. Many female inmates suffer from chronic health conditions resulting from lives 
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of poverty, drug use, family violence, sexual assault, adolescent pregnancy, malnutrition, and poor 
preventive health care.

ECAP has attempted to address some of these problems, but it could not address the 
broader social issues that give rise to or underlie many of them. ECAP concluded, among other 
things, that there is a need for greater sensitivity to the special concerns and needs of women in 
prison, for educational and prevention efforts that reflect this sensitivity and are specifically 
targeted at women inmates, and for increased efforts to empower women inmates so as to 
decrease their vulnerability to abuse in general and to HIV infection and drug use in particular. 
What ECAP was unable to do, and what so urgently needs to be done, is to address the 
vulnerability and the abuse many female offenders suffer outside prison.

Aboriginal inmates are another vulnerable population in federal penitentiaries. Compared 
with other Canadians, Aboriginal people are vastly overrepresented in the country’s penitentiaries. 
In 1990-91, Aboriginal offenders accounted for 11.2 percent of the male and 15.4 percent of the 
female federal inmate population.19 In some institutions the percentage is much higher. For 

example, in the Prairie Region, Aboriginal offenders accounted for 36.4 percent of the male and 
47.2 percent of the female federal offender populations.20 The problems causing this 

overrepresentation could not be addressed by ECAP. However, ECAP has studied some of the 
special concerns and needs of Aboriginal inmates in prisons. The Committee’s conclusions 
regarding these issues are included in this Working Paper. ECAP found that there was much that 
could be done to improve the health and welfare of Aboriginal people who are incarcerated.

The predominant culture in penitentiaries is not an aboriginal one. As a result, Aboriginal 
inmates must reconcile living in what may be considered an "alien" culture. For them, many of 
the problems that have led to their imprisonment, to drug use and to exposure to HIV, or that 
result from imprisonment, from drug use and from HIV infection, cannot be addressed effectively 
or efficiently without an understanding of the "cultural meaning" of their behaviour.21 It was 

clear to ECAP that CSC both understands the problem and is trying to respond to it. However, 
HIV infection imposes new demands on CSC and the prison community to respond to the 
pandemic and therefore to respond to these underlying cultural issues. With regard to Aboriginal 
offenders, this requires even greater efforts to overcome cultural barriers so that interventions to 
prevent HIV infection among Aboriginal offenders, care for those who are infected, and protect 
them from even greater vulnerability and abuse, are effective. Such interventions include providing 
for access to and use of traditional medicines, healers and healing ceremonies; culturally sensitive 
and specific communication and educational programs; and efforts to reinforce respect for social 
and religious values. This challenge is not unique to prisons, and to respond to this issue only in 
prisons would be a partial response. Many of the problems that arise for Aborigomal offenders 
in prisons have their roots outside prison and need to be addressed within a much broader context.
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n. Methods

1.

British Columbia: Matsqui and Mission institutions (30 October 1992)(1)

(2)

(3)

(4)

Quebec: Regional Reception Centre, Ste. Anne de Plaines Institution; and 
the Federal Training Centre (3-4 December 1992)

Ontario: Prison for Women, Kingston Penitentiary and the Regional 
Treatment Centre (19-20 November 1992)

Consultation with Aboriginal people: Consultation with the Native 
Sisterhood of the Prison for Women and representatives of the Native 
Brotherhoods of several federal penitentiaries at the Prison for Women 
(3-4 February 1993)

In addition, members of the Committee met with:

• Ron Shore, Kingston AIDS Project (19 November 1992);
• Joan Anderson, Chair, Board of Directors, Canadian AIDS Society (22 

January 1993);
• Representatives of the Union of Solicitor General Employees (11 February and 

8 March 1993);
• Irving Kulik, John Rama, Willie Gibbs, Assistant Commissioners of the 

Correctional Service of Canada (23 February 1993);
• John Edwards, Commissioner of the Correctional Service of Canada 

(26 February 1993);
• Susan Ohrt, Special Assistant to the Solicitor General of Canada 

(26 February 1993).

Meetings

The Committee met five times:
4 September 1992 (Ottawa);
31 October 1992 (Abbotsford);
4 December 1992 (Montreal);
4 February 1993 (Kingston);
26 February 1993 (Ottawa).

2. Prison Visits

The Committee visited federal penitentiaries in British Columbia, Ontario and Quebec. This 
provided an opportunity to tour the institutions and hear the concerns of prison authorities, staff 
and inmates regarding HIV/AIDS and drug use in the prison environment. The Committee sees 
this as an important aspect of its work.
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4.

5.

(6)
(7)

provincial and territorial ministries of health;
provincial and territorial ministries responsible for the provision of adult and young 
offenders correctional services;
federal, provincial and territorial human rights commissions;
provincial and territorial drug abuse commissions;
individuals and groups in Canada with an interest in the issue; 
selected correspondents from the international HIV/AIDS in Prisons Information 
Exchange Network managed by the University Institute of Legal Medicine, Geneva.

HIV-antibody testing;
confidentiality of medical records;
housing of prisoners with HIV infection or AIDS;
educational programs for staff and prisoners;
preventive measures for prisoners, including availability of condoms and clean 
needles/syringes or material to decontaminate them before re-use; 
protective measures for staff;
availability of and access to health care.

Further, Canadian case law and precedents that have dealt expressly with HIV/AIDS in 
prisons, or could be applicable to situations raised by HIV/AIDS in prisons, have been analyzed 
to identify patterns of problems related to HIV/AIDS in Canadian prisons.

Questionnaires

A questionnaire about prisoners’ opinions and concerns regarding education about HIV/AIDS and 
drug use, availability of condoms, clean needles and syringes or material to clean injection 
equipment, and testing and confidentiality, was sent to inmate committees in federal penitentiaries. 
Further, inmates were urged to contact the Committee with suggestions, recommendations or 
comments regarding HIV/AIDS and drug use in prisons.

A second questionnaire was sent to prison staff to obtain information regarding staff 
concerns about safety and the concerns of prison authorities with regard to the maintenance of 
safety and order in the prison environment.

Submissions and Correspondence

Letters were sent to selected national and international bodies, groups or individuals, requesting 
information and asking them to make submissions to ECAP. Among those to whom letters were 

sent are:
•

6. Conferences

(1) A special session on "HIV/AIDS in Prisons," organized by the Project Coordinator, was 
held in Vancouver at the 6th Annual British Columbia AIDS Conference, called Living with

3. Review of Policies and Literature

The McGill Centre for Medicine, Ethics and Law collected and reviewed national and 
international policies, reports and documentation relating to HIV/AIDS and to drug use in prisons. 
Policies have been analyzed with respect to:

(1)
(2)
(3)
(4)
(5)
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7.

A summary of the texts of the presentations will be included in the final report of the 
Committee.

An indication of the success of this meeting is that the organizers of the British Columbia 
AIDS Conference have asked Dr. Jurgens to plan a session on HIV/AIDS in prisons for the next 
conference, to be held in Vancouver in October 1993.

HIV/AIDS, on 2 November 1992. This session provided an opportunity to discuss the issues raised 
by HIV/AIDS in the provincial and federal prison systems, identify the concerns of prisoners and 
of prison staff and authorities, and solicit possible solutions to problems raised by HIV/AIDS. The 
speakers at the session and titles of their talks were:

• Michael Linhart, Prisoner, Mission Institution, yin HIV Positive Prisoner's View,
• Roger Brock, Warden, Mission Institution,/I Warden’s Perspective-,
• John Turvey, Downtown Eastside Youth Activities Society, The Role of Community 

Groups-,
• Ray Sill, American Indian Metis Society, Aboriginal Prison Populations and HIV/AIDS-,
• Barry Lynden, Programs Analyst, B.C. Ministry of the Solicitor General, and Ron Painter, 

Director, Surrey Pretrial Service Centre, The Action of the B.C. Corrections Branch-,
• Robert Adlard, Director, Program Policy Division, Correctional Service Canada, The 

Action of the Correctional Services of Canada;
• Jim Elliot, Chief of Health Care, Mission Institution, Health Care in Prisons;
• Ralf Jurgens, ECAP Project Coordinator, HIV/AIDS and Prisons: Analysis of Policies and 

Relevant Case Law,
Diane Riley, Senior Analyst, Canadian Centre on Substance Abuse, Drug Use in Prisons.

Newsletter

The Project Coordinator produced four issues of the Committee’s newsletter, ECAP NEWS. 

Issue 1 (September 1992): Summarizes ECAP’s goal and mandate, presents the Committee 
members, and introduces the major issues that ECAP deals with.
Issue 2 (November 1992): Provides a summary of the presentations at the session on 
HIV/AIDS in Prisons at the 6th Annual British Columbia AIDS Conference, and addresses 
the issues raised by drug use in correctional facilities.
Issue 3 (February 1993): Addresses the challenges presented by the particular needs of 
female inmates and of Aboriginal inmates with regard to preventing HIV infection. 
Issue 4 (April 1993): Addresses staff concerns about health and safety in the workplace.

(2) At the 4th International Conference on the Reduction of Drug Related Harm, which was 
held in Rotterdam on 14-18 March 1993, Dr. Jurgens presented a paper based on the abstract 
"Reducing the Harms from Drug Use and from HIV/AIDS in Prisons" by Drs. Jurgens, Gilmore 
and Somerville (see Appendix 4).

(3) An abstract on "HIV/AIDS in Prisons: Making Necessary Changes Possible" was submitted 
by Drs. Jurgens, Gilmore and Richard to the IXth International Conference on AIDS, which will 
be held in Berlin on 7-11 June 1993.
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Survey of Relevant MaterialsIII.

Survey of PoliciesA.

1.

On the other hand, the policies generally contemplate the possibility that inmates may be 
voluntarily tested, often with an explicit requirement for informed consent, but this is often subject

t2! Commissioner’s Directive 821, Management of Inmates with Human Immunodeficiency Virus (HIV) 

Infections. At the time of writing, approval of a revised version of this directive was pending.

Pl Parts of the following survey were published in Hamblin J, Somerville MA, Gilmore N et al. 

Responding to HIV/AIDS in Canada. Toronto: Carswell, 1990.

The following is a brief review of Canadian prison policies on HIV/AIDS. It is based on 
information made available to ECAP in the fall of 1992.® A more comprehensive review will 

be included in the Committee’s final report.

2. No person may be forced to submit to an HIV Antibody test. Such a test may 
only be administered by a medical professional if the patient provides informed 
consent. Any attempt to coerce an inmate to submit to the test in the absence of 
consent may not only be a violation of fundamental human rights under the 
Charter of Rights (the right to "life, liberty and security of the person" and the right 
to be "secure against unreasonable search or seizure") but may also be regarded as 
an offence under the Criminal Code.23

Canadian Policies
A directive relating to the management of inmates with AIDS, ARC, or HIV infection in federal 
penitentiaries was issued by the CSC Commissioner on 1 January 1988J2^ Policy directives 

setting out standards and guidelines for dealing with HIV infection in the provincial and territorial 
prison systems have also been issued by all provinces and the Northwest Territories. Yukon will 
announce its policy in the near future.22 These policies vary widely in content and also differ 

substantially from those of many other developed countries. Common to all Canadian policies is 
that they:
• do not authorize the involuntary testing of prisoners for HIV infection;
• require that attempts be made to house infected prisoners among the general prison 

population;
stress the importance of maintaining the confidentiality of the HIV status of inmates; 
establish educational programs about HIV/AIDS for both inmates and staff; 
indicate protective measures to be taken by staff to avoid exposure to HIV.

1.1 HIV-antibody testing

No jurisdiction currently authorizes the involuntary testing of inmates for HIV infection. In this 
connection, the policy of Newfoundland and Labrador states:
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1.2 Confidentiality of medical records

With the exception of that of Alberta, all policies stress the importance of maintaining the 
confidentiality of the HIV status of inmates, and medical officials are usually appointed as the 
guardians of this information. But there does exist a wide range of exceptions to this principle, 
exceptions that permit disclosure of such information without the affected prisoner’s consent. 
Each policy is different in this respect, but it is most common to find an exception to 
confidentiality based on a "need to know" principle. This sometimes calls for staff who come into 
regular contact with an infected inmate to be informed (in more or less detail) of the inmate’s

t 1 The only provincial policy that makes no reference to testing for HIV antibodies is Manitoba’s Adult 

Corrections Branch Policy of 3 July 1990. This does not mean that testing is not available to inmates of adult 
correctional facilities in Manitoba. In personal correspondence, dated 31 March 1992, Mr. Demers, Assistant 
Deputy Minister, Manitoba Justice - Corrections, stated that the Manitoba policy "is intended to provide 
directions and safeguards" and that it is not "a medical or security procedures manual." Mr. Demers continued 
by saying that "there is no reference to HIV/AIDS testing or counselling because those are assumed to be 
doctor-patient decisions." The Interim Policy of Manitoba Community and Youth Corrections of 9 January 
1991 provides that "[tjesting for infectious diseases is left to the individual discretion of staff and offenders who 
believe they may be infected." Interim Guidelines for Correctional and Detentional Facilities on Workplace 
Prevention and Management of AIDS and HIV, which were drawn up in 1987 by the Manitoba Department 
of Health, state that "[ijnmates/residents should not be routinely tested for antibody to AIDS virus (HIV) upon 
entrance into the facility or during their stay" and that "antibody testing and counselling services should be 
available for any person who wishes to be tested."

Nova Scotia’s policy, as well as Manitoba’s guidelines, continue to use the outdated language of 
"high-risk group." That this is both imprecise and over-encompassing is illustrated by Nova Scotia’s blanket 
inclusion in the group of all homosexual and bisexual males with multiple partners, and IV drug users, 
regardless of whether or not they engage in unsafe practices (such as unprotected sex). It would be both more 
accurate and preferable to refer to "high-risk activities" that people engage in.

to the approval of the institutional physicianJ4! Newfoundland’s and Nova Scotia’s24 policies 

and the Manitoba Interim Guidelines for Correctional and Detentional Facilities explicitly 
encourage inmates to be tested if they exhibit signs of the disease or if they belong to a "high-risk 
group."!5! Except for those of Alberta and Saskatchewan, all policies explicitly provide for pre- 

and post-test counselling services. Only some policies provide for the voluntary testing of staff, 
but most require that personnel who have been exposed to body fluids report the exposure and 
that they be given medical attention.

Some policies explicitly require that, upon entrance into the correctional system, inmates 
be screened for signs of HIV infection or AIDS or that they be asked whether to their knowledge 
they have a communicable disease, including HIV/AIDS. Where a diagnosis of HIV/AIDS is 
suspected or confirmed, a health-care assessment will usually be made to determine the 
precautions that might be required for managing the inmate. In Newfoundland, a staff member 
who suspects that an inmate may be infected with HIV "because he/she exhibits certain symptoms 
or engages in high risk activities" must report this information to the medical officer.25 In other 
provinces, policies do not address the issue and it is therefore unclear whether any effort is being 
made to screen inmates for HIV infection or AIDS either upon entrance or during incarceration.
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condition.^ Other policies mandate the disclosure of medical information when there is reason 
to believe that an inmate’s conduct poses a danger to himself or to othersJ7! A more detailed 

provision can be found in British Columbia’s policy:

1.3 Housing of prisoners with HIV infection or AIDS

As a general rule, policies direct that attempts must be made to house infected inmates among the 
general prison population. The standard exceptions to this rule fall under three headings: 
segregation is deemed acceptable if (1) an inmate’s behaviour threatens transmission of HIV; (2) 
the reactions of other inmates require that an infected prisoner be put into protective custody; or 
(3) an inmate’s medical condition warrants it. Nova Scotia broadens this exception to include 
inmates suspected of having HIV/AIDSJ81 Decisions are made by prison officials, and in general 

the policies do not contain decision-making criteria. Alberta’s policy, however, contains very 
specific provisions concerning the placement of offenders with HIV infection or AIDS.

11.05 While it is recognized that the standard approach for dealing with all 
inmates is to employ universal precautions... there may, from time-to-time, be a 
need for specific handling information. Therefore, when a Health Care 
professional advises the institutional director that an inmate presents a medical risk, 
information that does not reveal the specific diagnosis may be shared with all staff 
who may have direct contact with an inmate.26

For example, this is the case in Manitoba’s Adult Corrections Branch Policy, in Nova Scotia’s Policy 
on AIDS and in Alberta’s Policy on AIDS and HIV (Alberta Solicitor General, Correctional Services Division, 
No. 20.15.03).

These are Commissioner’s Directive 821; the Infection Control Manual, New Brunswick Department 
of the Solicitor General, Correctional Services Division (revised version, May 1991); and the policies of 
Newfoundland and Quebec (Politique relative aux maladies infectieuses en milieu carcCral, Gouvernement du 
Quebec, MinistCre de la Sdcuritd publique, Direction gdndrale des Services correctionnels, avril 1992). In 
personal correspondence, dated 30 March 1992, Ms. Cheryl MacIntyre, Chairperson, AIDS Protocol 
Committee, New Brunswick Correctional Services Division, stated that only in rare circumstances, when an 
offender’s behaviour constitutes a risk to others, would the Medical Advisor make a decision to have 
supervisory personnel informed of an inmate’s seropositivity.

t8! Nova Scotia’s policy states that inmates who are suspected of being infected but who refuse to provide 

consent to be tested "may be returned" to the general prison population. In personal correspondence, dated 
26 March 1992, Ms. Nadine Cooper Mont, Deputy Solicitor General of Nova Scotia, stated that 
notwithstanding the language used in the policy, such inmates are "indeed returned to the general inmate 
population."
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1.4

1.5

Some provinces have developed or are in the process of developing training materials on HIV/AIDS. 
In personal correspondence dated 26 March 1992, Nadine Cooper Mont, Deputy Solicitor General of Nova 
Scotia, indicated that Nova Scotia Correctional Services’ Staff Training has developed such materials. In his 
submission to ECAP of 9 September 1992, Bruce Smith, Solicitor General of New Brunswick, indicated that 
an educational package for training of staff and inmates will be developed. Quebec’s policy of 1 April 1992 
contains a detailed plan of action for educational measures for both staff and inmates.

Preventive measures for prisoners

In federal penitentiaries, condoms were made available on 1 January 1992. Each penitentiary has 
established its own system for making them available. These range from distributing condoms to 
every prisoner and leaving supplies of them in living units, to restricting distribution of them to 
prison health-care services. Dental dams are also made available to female prisoners.

Some provinces, including Alberta, British Columbia and Quebec, also started distributing 
condoms in 1992. In the Northwest Territories and in Yukon, condoms have been made available 
to prisoners for several years. According to submissions sent to ECAP in the fall of 1992, 
Manitoba was considering the issue, and in Ontario an announcement that condoms would be 
made available to prisoners was expected soon. In Saskatchewan, they are made available to an 
inmate only when he or she is approved for conjugal visits and requests condoms. In 
Newfoundland, Nova Scotia, Prince Edward Island and New Brunswick condoms are not made 
available. These provinces argue that since the average length of stay in provincial institutions is 
only 30 days, prisoners are less likely to engage in sexual relations and that condom distribution 
is therefore not necessary.

The provision of bleach and of clean needles is not mentioned in any of the policies. 
However, bleach is made available to inmates as a general cleaning agent in some institutions, for

Educational programs for staff and prisoners

The policies generally stress the importance of establishing educational programs about HIV/AIDS 
for both inmates and staff. However, the policies do not usually describe these programs; it is 
therefore unclear whether or not they are mandatory, who will implement them, and through what 
medium the information will be disseminatedJ9! Specifics concerning content are also minimal, 

although some policies do state that information must be relayed about the nature of the disease, 
how it is transmitted, and how transmission may be prevented.^ Although most policies 

envisage education as an ongoing process, except for some indications concerning the structures 
of the orientation process no information is provided regarding the fora in which it will be carried 
out.

t9] The new policy of the British Columbia Corrections Branch addresses these issues. According to this 

policy, all centre directors shall implement a comprehensive educational program for staff and inmates in 
conjunction with local health professionals. The Corrections Academy will provide complementary 
information on transmission control and preventive measures as part of recruit training.

[10]
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1.6

1.7

2.1

[11]

[12] In personal correspondence of 31 March 1992, Mr. Demers, Assistant Deputy Minister, Manitoba 
Justice - Corrections, stated that much of the medical services in Manitoba correctional centres are provided 
through part-time contracts with community clinics and that "we [Manitoba Justice - Corrections] expect the 
same level of care will be provided to inmates as is provided to non-inmates."

In personal correspondence, dated 4 May 1992, Barry Lynden, Acting Program Analyst, Adult 
Institutional Services, Ministry of the Attorney General, Province of British Columbia, stated that "[b]leach 
is issued on the living units to our inmates as a cleansing agent" and that it "is diluted on a one part bleach 
to ten parts water basis". Elisabeth Lane, Superintendent of Correctional Services, Yukon, in personal 
communication of 11 May 1992 stated that inmates in Yukon have "informal access" to bleach. In her 
submission to ECAP, Nadine Cooper Mont, Deputy Solicitor General of Nova Scotia, stated that "bleach is 
not available for distribution to offenders for hygienic purposes" but that it was "used for cleaning purposes." 
In the submission to ECAP by Eric Gullage, Minister of Social Services of Newfoundland and Labrador, it 
is said that bleach is available on all units within the Newfoundland and Labrador Youth Corrections.

Protective measures for staff

Policies generally go into great detail concerning the protective measures to be taken by staff to 
avoid contracting HIV/AIDS. They dictate that staff be supplied with the necessary protective 
equipment, and contain instructions concerning the proper methods for handling blood and other 
body fluids and for engaging in searches of inmates. All policies stress that every inmate should 
be treated as a potential carrier of HIV and that the precautions should accordingly be applied 
universally.

2. International Policies

The international community has developed a number of recommendations concerning HIV/AIDS 
in prisons, recommendations that stress the importance of preventing further transmission of HIV 
infection.

World Health Organization

WHO convened a meeting on prevention and control of AIDS in prisons in November 1987 that 
resulted in a formal WHO statement.27 WHO stressed that "[cjontrol and prevention of HIV 

infection must be viewed in the context of the need to improve significantly overall hygiene and

Availability of and access to health care

Prison policies on HIV/AIDS are generally silent on the topic of medical care. Only Ontario’s and 
Newfoundland’s policies comment that prisoners have the right to receive adequate medical 
careJ12] Alberta’s policy specifically provides that HIV-positive offenders with opportunistic 

infections should be registered with and under clinical supervision of the local STD clinic or 
infectious disease unit of a hospital. No policy refers to the provision of drug-treatment programs 
or to access to experimental HIV/AIDS therapies.

example in British Columbia, Yukon, Nova Scotia, and the Newfoundland and Labrador Youth 
Corrections J11!
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At the time of writing, the WHO recommendations were being updated.

United Nations

r.29

2.2

The Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders 
in 1990 adopted a resolution on HIV/AIDS in prisons, stressing the need to address problems 
relating to HIV/AIDS in prisons. It recommended that member states take steps toward the 
development of a policy on AIDS prevention and control in prisons based on the WHO Global 
AIDS Strategy, as part of their national AIDS prevention and control strategy.

At the Interregional Meeting and regional meetings held in preparation for the Eighth 
Congress, the problem of HIV/AIDS in prisons, and more generally of prison health services, 
received attention. The Interregional Meeting, held in Vienna in 1988, concluded that "[a]t the 
most general level, ... humiliating or dehumanizing conditions could be equated with denying the 
inmates their basic human rights and with endangering their lives by exposing them, more so than 
in regular prison conditions, to AIDS and other communicable diseases."29 At the African 

Regional Preparatory Meeting it was recognized that prisoners with AIDS should be treated, to 
the maximum extent possible, in the same manner as other inmates, that prevention and 
information programs should be developed, and that prisoners’ aid associations could be very 
useful in providing community support for released prisoners with AIDS.30 The Latin American 

health facilities in prisons." It recognized that in many countries there "may be substantial 
numbers of prison inmates who have a history of high-risk behaviours, such as intravenous drug 
use [and] prostitution" and that "situational homosexual behaviour may occur." According to 
WHO, these considerations impose upon prison authorities a "special responsibility" to inform all 
prisoners of the risk of HIV infection from such behaviours. Many of the persons making up the 
prison population were thought to be "unlikely to have recieved such education in the general 
community." This corresponds with the view that prisons offer a window of opportunity for 
prevention of HIV transmission because a very large proportion of high-risk populations pass 
through them.28 Most importantly, WHO guidelines state that the general principles adopted 

by national AIDS programs should apply as much to prisons as to the general community. The 
WHO statement recommended the adoption of prison policies that include, among others, the 
following provisions:

prisoners should be treated in a manner similar to other members of the community, and 
have the same right of access to educational programs designed to minimize the spread of 
HIV infection;
HIV-antibody testing should be available to prisoners and should comply with the same 
conditions that apply to testing of persons at liberty, i.e., consent, confidentiality of results, 
and pre- and post-test counselling;
medical, nursing, inpatient and outpatient services of the same quality as those for AIDS 
patients in the community at large should be available to prisoners; 
prisoners with AIDS should be considered for compassionate early release; 
prisoners should not be subjected to discriminatory practices relating to HIV/AIDS, such 
as involuntary testing, segregation or isolation, "except when required for the prisoner’s 
own well-being";
consideration should be given to making condoms available, and the practicability of 
making sterile needles available "is worthy of further study."
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In a 1989 recommendation of the Council, national authorities were asked "to ensure that 
compulsory screening is not introduced ... for any given population group such as ’captive’ 
populations, e.g. prisoners."34

In 1990 the Select Committee of Experts on Criminological and Prison Aspects of the 
Control of Transmissible Diseases restated most of the previous recommendations, but went even 
further and recommended, among other things: that prisoners should be provided with a 0.5 
percent solution of bleach; that alternatives to imprisonment should be proposed to persons 
dependent on drugs, with a view to encouraging them to receive treatment in health-care

2.3 Council of Europe

The Council of Europe has developed a health policy regarding HIV/AIDS in prisons. It 
specifically acknowledges that the occurence of homosexual activities and injection drug use in 
prisons must be accepted as realities, and recommended that steps should be taken:

• to provide written information about the modes and consequences of HIV infection to 

prisoners;
to make voluntary testing available to them;
to ensure that HIV-infected prisoners are not isolated or segregated, provided they do not 
act irresponsibly;
to transfer prisoners who have developed AIDS to specialized hospitals, and to permit 
release of fatally ill prisoners on humanitarian grounds;
to ensure that hygiene and food in prisons are of such a standard as not to increase the 
risk of prisoners who are already HIV-infected developing AIDS;
to make condoms available to prisoners;
to prevent the illicit introduction of drugs and injection equipment into prisons, to offer 
help to drug addicts and to allow, in the last resort, clean, one-way syringes and clean 
needles to be made available to intravenous drug abusers in prison.33

and Caribbean Regional Preparatory Meeting proposed basic principles for the treatment of 
prisoners, which included a proposition that "[pjrisoners shall have access to the health services 
available in the country without discrimination on the grounds of their legal situation."31 Finally, 

the European Preparatory Meeting adopted the Rome Declaration, which includes detailed 
provisions on health care in the context of HIV/AIDS, and invites States to put into practice the 
following principles:

(a) To arrange for multi-disciplinary treatment of sick prisoners and to employ the 
services of specialized professional personnel; (b) To consider the human 
immunodeficiency virus, the acquired immunodeficiency syndrome, hepatitis and 
similar transmissible diseases as a growing public health issue concerning not only 
the wider community, but also the prison population and, in consequence, to 
provide information and encouragement to prisoners and staff to take the necessary 
measures to avoid the transmission of these diseases and, in the event of infection, 
to take the necessary measures to ensure their proper treatment including 
counselling; (c) To ensure that there is no discrimination on the grounds of 
infection.
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1.

2.

3.

4.

5.

6.

7.
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10.

13.
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At the time of writing, ECAP had obtained responses to its request for information from 
Australia, Austria, Finland, France, Germany, Iceland, Ireland, Italy, the Netherlands, Portugal, 
Spain, Switzerland, the United Kingdom and the United States. The information received is being

institutions; and that, in general, prisoners should receive the same medical and psychosocial 
treatment as that given to other members of the community.35

Policies of Other Countries

Information on policies, reports or documentation relating to the issues raised by HIV/AIDS and 
drug use in prisons was sent to ECAP by experts in the area of HIV/AIDS in prisons, many of 
whom are correspondents from the HIV/AIDS in Prisons Information Exchange Network 
managed by the University Institute of Legal Medicine, Geneva. ECAP requested information on 
the following:

copies of prison policies relating to HIV/AIDS and/or communicable diseases, including 
draft policies (where draft policies are considered confidential, this should be indicated so 
that such documents are disclosed only to the Committee);
provision of health services to the prison population, including access to treatment for drug 
use and provision of drug-treatment programs and access to experimental HIV/AIDS 
therapies for prisoners with HIV infection or AIDS;
educational programs about HIV/AIDS for inmates and for staff, including whether 
participation in them is mandatory or voluntary, their format, duration, and who delivers 
them;
housing of prisoners with HIV infection or AIDS, in particular whether they are housed 
among the general prison population or are segregated;
availability of condoms, including how long they have been available and how they are 
made available; if condoms are not yet available, is it planned to make them available, and 
if so, when;
availability of bleach, including how long it has been available and the purposes for which 
it is made available;
availability of clean needles and syringes, including whether consideration is being given 
to making them available and how this would be implemented;
testing of prisoners for antibodies to HIV, including whether testing is voluntary or 
mandatory, whether there is an explicit requirement for informed consent, whether pre- 
and post-test counselling is provided, and whether testing for antibodies to HIV is available 
at the request of prisoners;
confidentiality of medical information, including whether positive HIV test results are 
disclosed and to whom;
statistics on the number of prisoners with HIV infection or AIDS, including whether 
anonymous unlinked seroprevalence studies of persons admitted to correctional facilities 
have been undertaken or are planned;
policies regarding conjugal visits;
provisions for the early release of prisoners with AIDS;
names and addresses of groups or organizations in your country working with prisoners, 
in particular, prisoners with HIV infection or AIDS, or who have a history of drug use.
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B.

Complaints to Human Rights Commissions1.

1.1

infection or AIDS alleged that they were receiving unequal treatment because of their HIV 
status.38

[13] parts of the following survey were published in Hamblin J, Somerville MA, Gilmore N et al. 

Responding to HIV/AIDS in Canada. Toronto: Carswell, 1990.

Ontario Human Rights Commission

Many of the early complaints to the Ontario Human Rights Commission filed on the subject of 
HIV/AIDS have alleged unequal treatment of inmates with HIV infection or AIDS in Ontario 
correctional facilities. The general allegation is that, as a result of testing positive for antibodies 
to HIV, individuals have been removed from the general prison population and denied equal 
opportunity to eat, socialize and recreate with fellow inmates. The complaints have also alleged 
that inmates with HIV infection or AIDS have been subjected to humiliating treatment and 
demands, including being approached by guards wearing gloves, and have been forced to scrub 
showers and phones after using them. In addition, many inmates have complained of being denied 
essential medical and dietary requirements.36

Following the adoption of a new policy on communicable diseases by the Ontario Ministry 
of Correctional Services in 1989, the Ontario Human Rights Commission expressed its hope that 
such discriminatory treatment of inmates with HIV infection or AIDS in Ontario would be 
eliminated and that "through the spirit of this policy better trained staff and inmates will be less 
likely to respond to infected inmates with fear and anger... ."37 However, the Commission’s 

database shows that in 1991-92 there were four new complaints in which prisoners with HIV

reviewed and analyzed and will be supplemented with data from a survey of available literature 
undertaken at the McGill Centre. This analysis of prison policies will be included in the 

Committee’s final report.

Survey of Canadian Case Law and Precedents1 131

1.2 Quebec Human Rights Commission

In Quebec, the provincial human rights commission on two occasions explicitly recommended that 
the minister responsible for the provincial prison system act without delay to guarantee that all 
HIV-infected inmates be treated in a manner appropriate to their physical condition. A policy on 
HIV/AIDS in prisons was adopted only on 1 April 1992.

In the case of Sylvain A.39 the complainant, an inmate in a Montreal institution, was 
transfered to the institution’s health-care unit after testing positive for HIV antibodies. He alleged 
that the transfer constituted inhumane treatment. He further alleged that detention of HIV- 
infected inmates in the health-care unit of the institution violated their right to physical integrity 
and that the increased exposure to viruses and microbes in the unit represented a great risk for 
these inmates. The complainant also reported that staff distanced themselves from HIV-infected 
inmates and that they "pointed them out with their fingers," thus disclosing their identity to 
everyone. Finally, the complainant maintained that he was refused the right to work and that he 
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failing to come to grips with this problem [the detention of people with HIV 
infection or AIDS], from two aspects: (a) providing facilities where such detainees 
may obtain adequate treatment; and (b) of educating staff and, in particular, guards 
as to not only the nature and extent of this disease ... but [also] what dangers, if 
any, it poses to the rest of the population of the detention centre and of the staff 
of the detention centre.

2. Court Cases

The following cases are representative of some of the major issues that have arisen.
(1) In 1989 the Ontario District Court, in the case of R. v. Downey,41 stated that 

detention centres in Toronto were generally

was accorded only one hour of "daily outing," during which he was identified as HIV-infected by 
fellow prisoners and staff. The Quebec Human Rights Commission held that the transfer to the 
institution’s health-care unit did not in itself constitute inhumane treatment, but that the 
complainant’s right under s. 26 of the Quebec Charter of Rights and Freedoms to "distinct 
treatment" appropriate to his sex, age and physical and mental condition while in detention had 
been violated by his having been unduly exposed to the risk of contracting other diseases in the 
institution’s health-care unit. The Commission also held that results of HIV tests had to remain 
confidential and that no exceptions should be made to this rule.

In the case of Pierre M.40 the inmate alleged that confidentiality had not been respected 

by the staff of the institution because his seropositivity was apparently known to everybody before 
he even arrived at the institution, that he had been isolated in the health-care unit from the day 
of his arrival at the institution, and that this isolation had meant "more difficult detention 
conditions" for him. In this case also, the Quebec Human Rights Commission concluded that the 
complainant had not received inhumane treatment, but that he had not received treatment 
appropriate to his physical condition.

The Court had to decide whether to grant bail to an accused who had previously been 
denied it on the grounds that he had a long record of serious offences and was likely to commit 
further offences. One of the reasons advanced to support an order that the accused be released 
was that, five weeks after he was detained, he tested positive for antibodies to HIV. Additional 
tests indicated that he had developed disease associated with HIV infection. The Court found that 
the accused was not receiving adequate treatment for his disease. In particular, he was locked up 
virtually 24 hours a day, was the target of threats, and was not provided with an appropriate diet. 
The Court held that the accused had been subjected to cruel and unusual treatment, in violation 
of s. 12 of the Canadian Charter of Rights and Freedoms, which provides that everyone has the 
right not to be subjected to any cruel and unusual treatment or punishment. The Court ruled that 
the detention order be set aside and that the applicant be released on his own recognizance.

(2) In the case of Ratte v. Kingston Penitentiary,42 Mr. Ratte, a prisoner with HIV 

infection who had been put in solitary confinement, applied to be returned to the general prison 
population. The Ontario Court of Justice dismissed the application. Although it recognized that 
segregation or isolation of prisoners because of positive HIV status is generally unjustified, the 
Court held that Mr. Ratte was in isolation not because he was infected but because he was 
potentially dangerous to good order and discipline. According to correctional staff, he had once 
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prisonJ14!

3.

Similarly, in November 1992 another federal HIV-positive inmate was convicted of assault and 
sentenced to six months’ imprisonment after he bit a correctional officer at Port-Cartier Institution.

Complaints to the Public Service Staff Relations Board of Canada
In Walton v. Treasury Board (Correctional Services Canada),46 the applicant, a correctional 

officer, refused to work with "certain inmates suspected of suffering from AIDS or Hepatitis B" 
on the ground that working with these inmates constituted a "danger" to his health. The claim was 
dismissed by a safety officer who concluded that no danger existed. At the applicant’s request, the 
decision was referred to the Public Service Staff Relations Board. The Board partly denied and 
partly affirmed the safety officer’s decision. With respect to the applicant’s fear of AIDS, the 
Board held that there was no evidence that contacts of the kind feared by the applicant, i.e., 
having feces, urine, or semen thrown at him, or being spat upon or bitten by an HIV-infected 
inmate, were capable of leading to transmission of infection. However, the evidence indicated that 
hepatitis B could be tranmitted through "casual contact." The Board concluded that hepatitis B, 
but not AIDS, constituted a danger to correctional officers. The employer was directed to offer 
correctional officers vaccination against hepatitis B and to counsel all correctional officers on the 
danger of contracting the disease.

"attempted to incite the range to riot" and on three occasions threatened to kill, bite or stab staff 
members. In other words, the Court held that isolation might be warranted not because of a 
prisoner’s HIV infection but because of individual behaviour that could expose others to HIV.

(3) In the case of R. v. McAllister,43 the matter for decision was whether the British 
Columbia Court of Appeal was entitled to reduce a sentence due to the circumstance that the trial 
judge had not known that the accused had AIDS. The Court of Appeal held that it was not 
possible on ordinary sentencing principles to say that the original sentence was unfit. It continued, 
however, by saying that the trial judge might have imposed a different sentence had he been made 
aware of the fact that the accused "was suffering from the disease [AIDS] which ... is almost 
invariably fatal." The Court of Appeal concluded that it was justified in reducing the sentence 

from five to three years.
(4) In the case of R. v. Johnston,44 the fact that the accused had AIDS was taken into 

account in mitigation of the sentence.
(5) In the case of R. v. Lesieur,45 the accused was incarcerated at Donnacona Maximum 

Security Institution in March 1992 when he assaulted penitentiary staff who were trying to restrain 
him in his cell. The inmate, who knew that he was HIV-positive, tried to bite staff. He then 
sprayed them with his blood, saying he would in this way contaminate and kill them. The inmate 
was charged with a number of offences, including attempted murder. On 17 February 1993, a jury 
returned a guilty verdict on charges of assaulting a peace officer, uttering threats to cause death 
or serious bodily harm, and assault causing bodily harm. Importantly, the inmate was found not 
guilty on the charge of attempted murder. The accused was sentenced to four years in
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C. Results of Inmate Questionnaire

A copy of the questionnaire sent to the inmate committees is included in this Working Paper as 
Appendix 2. Responses to the questionnaire are currently being analyzed, and the results of this 
analysis will be published in the Committee’s final report.

E. Submissions and Correspondence

ECAP has received numerous submissions from agencies, groups and individuals, and has 
attempted to address many of the issues raised in these submissions in this Working Paper. 
However, a more comprehensive analysis of submissions received, including a list of them, will be 
included in the Committee’s final report.

D. Results of Staff Questionnaire

A copy of the staff questionnaire is included in this Working Paper as Appendix 3. ECAP is 
presently receiving responses to the questionnaire. They will be analyzed in May and the results 
will be published in the Committee’s final report.
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Analysis of Issues and Possible SolutionsIV.

Seroprevalence Studies1.

Current Situation

48

[15]

In the women’s study, however, analysis revealed no difference between participants and eligible non­
participants with respect to age, educational level, language and length of sentence.

A
The number of prisoners with HIV infection or AIDS in federal penitentiaries is unknown, since 
there has thus far been no widespread testing of prisoners for HIV infectionJ15l To date, only 

two studies have been carried out in Quebec provincial institutions to determine behavioural risk 
factors and levels of infection in inmate populations.

The first study was undertaken in a medium-security prison for women in Montreal.47 

Of 321 participants, 23 (7.2 percent) were HIV-positive and 160 (49.8 percent) reported injection 
drug use.48 Of 130 participants, 108 (83.7 percent) had loaned or borrowed needles and 56 

(51.9 percent) had done so with strangers. Thirteen (10.2 percent) reported having shared needles 
with an HIV-infected person.49 Of 321 participants, 78 (24.4 percent) indicated prostitution as 

their main source of income just prior to incarceration, and 82 percent of the latter reported using 
injection drugs prior to incarceration. Among injection drug users who indicated prostitution as 
their main source of income, 10 of 60 (16.7 percent) were HIV-infected compared with 11 of 100 
injection drug users who did not engage in prostitution. All prostitutes who were not injection 
drug users were found to be HIV-negative. Nonsterile injection drug-use practices and 
unprotected sexual activity with an injection drug user were found to be the strongest risk factors 
for HIV infection.

The second study, of risk factors for HIV infection among incarcerated men, has been 
underway in two provincial correctional institutions in Quebec since January 1990. Of 588 
participants, 21 (3.6 percent) were HIV-positive. Of 490 participants, 237 had a history of 
injection drug use and of these 18 (7.6 percent) were HIV-infected. Of the 253 participants with 
no history of injection drug use, only one (0.4 percent) was HIV-infected.50

The extent to which participants in these studies are representative of the total inmate 
population of the institutions is not known J161 It has also been claimed that there are

At the time of writing (February 1993), an HIV seroprevalence surveillance research project was 
being implemented at Joyceville Penitentiary. "An Anonymous Unlinked Study of the Prevalence of HIV 
Infection by Screening Urine Samples Obtained from Persons Admitted to Ontario’s Jails and Detention 
Centres" was proposed in 1992 by Dr. Liviana Calzavara, Department of Preventive Medicine and Biostatistics, 
Faculty of Medicine, University of Toronto, and was underway at the time of writing. The objective of this 
study is to screen approximately 13,000 urine specimens collected from prisoners for other purposes. The 
specimens are routinely collected as part of medical care when these individuals are admitted to Ontario jails 
and detention centres. The study proposes to measure the prevalence of HIV infection in a sample of female 
and male adults and adolescents admitted over a period of two to six months (correspondence from Dr. 
Calzavara, dated 14 September 1992). In April 1992 the British Columbia Corrections Branch conducted a 
short-term saliva-testing project at the Surrey Pretrial Services Centre. Participation was voluntary. At the 
time of writing, a voluntary testing program was being run at all regional correctional centres in the province. 
Results of the testing are expected to be available in 1993.

[16]
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differences in seroprevalence between federal and provincial inmate populations and that it would 
be misleading to link the seroprevalence rates estimated from the Quebec study with any expected 
rates at the federal level.51 In particular, it has been said that the first study consisted of an 

"exclusively female inmate population in an area of Quebec, which ... is heavily overrepresented 
by prostitutes and drug addicts."52 To this, Dr. Hankins, who undertook the Quebec studies, 

replied by saying that "[i]t has not been established whether provincial or federal prisons are more 
likely to incarcerate individuals at higher risk for HIV infection" and that "[rjecent studies in the 
U.S. indicate that seroprevalence rates do not differ significantly between jails and prisons based 
on same-state jail-prison comparisons."53

Regardless of whether there are significant differences in seroprevalence between federal 
and provincial inmates, the Quebec studies suggest that the problem of HIV/AIDS in Canadian 
prisons, including federal penitentiaries and regardless of gender, may be more widespread than 
has previously been thought.54

As of August 1992,154 cases of HIV infection or AIDS had been identified in the federal 
prison system since 1985. During the month of August 1992, 65 federal prisoners among 
approximately 13,000 were known to be infected with HIV.55 These official data suggest an 

infection rate of one in every 200 inmates (0.5 percent). However, it has been claimed that it is 
more likely that the number of individuals with HIV infection in federal penitentiaries is closer to 
one in 20 than to one in 200.56 This would be consistent with the findings of the Parliamentary 

Ad Hoc Committee on AIDS. In a report issued in 1990, the Committee suggested that "the 
actual number [of inmates with HIV infection or AIDS! must be so vastly different [from the 
official statistics] as to make these statistics a mockery."5' On the other hand, estimates that up 
to 15 percent of the inmate population of federal penitentiaries may be infected58 are unproven.

Internationally, particularly high rates have been reported from countries in southern 
Europe; for example, 26 percent in Spain and 17 percent in Italy.59 High figures have also been 

reported from France (13 percent; testing of 500 consecutive entries), Switzerland (11 percent; 
cross-sectional study in five prisons in the Canton of Berne) and the Netherlands (11 percent; 
screening of a sample of prisoners in Amsterdam).60 In the United States, the geographic 

distribution of cases of HIV infection and AIDS is remarkably uneven. Many systems continue 
to have rates under one percent, while in a few, such as New York City or New York State, rates 
approach or exceed 20 percent.61 For example, in New York State an estimated 17 to 20 
percent, or approximately 9,000 of the state’s 54,000 inmates, are HIV-positive 62 In contrast, 

some European countries, including Belgium, Finland, Iceland and some Lander in Germany, 
report low levels of HIV prevalence 63 Low rates of HIV prevalence, ranging from zero to 2.9 
percent, were also reported from Australia.64 In general, caution must be exercised in 

comparing and interpreting the data from different countries because of the different 
methodologies used (e.g., mandatory testing of the entire prison population, screening of only 
those inmates who have engaged in so-called high-risk activities, voluntary testing). However, 
these studies have consistently shown higher rates of HIV infection than in non-incarcerated 
populations.65 Further, these studies have shown that the prevalence of HIV in the prison 

population is, in general, closely related to the proportion of those injecting drugs prior to 
imprisonment and to the rate of HIV infection among injection drug users in that community.66 

For example, a study in northern Italy that compared prisoners who were injection drug users with 
prisoners who had no known risk factors for HIV infection found that 36.3 percent of the 
injection drug users were HIV-positive, compared to 7.9 percent of the others.67 A study of
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In Canada, needle exchanges have been established in major cities at a time when in many 
cities rates of infection among injection drug users were still relatively low. They seem to have 
been successful in reducing the spread of HIV infection among this population and have also 
provided it with education and facilitated access to numerous support services. Since injection 
drug users constitute by far the largest group of infected inmates, the relatively lower rates of HIV 
prevalence among injection drug users in Canada, compared with some European countries and 
some jurisdictions in the United States, suggests that the prevalence of HIV infection among 
inmates will also be lower. It further suggests that the establishment of needle distribution 
schemes outside prisons has been one of the major contributions to preventing the spread of HIV 
infection in prisons. Funded by Health and Welfare Canada, evaluation of Canadian needle 
exchange programs is underway and results will be available in June 1993 (see also infra, chapter 
IV, section 6.3, at B(2)(iii)).

By choosing mass imprisonment as the federal and state governments’ response to 
the use of drugs, we have created a de facto policy of incarcerating more and more 
individuals with HIV infection.71

prisoners in one prison in France who were injection drug users found that 61 percent were HIV­
positive.68 Similarly, the first study of HIV risk behaviour and HIV prevalence among ex­

prisoners in England revealed an overall HIV prevalence rate of 5 percent, but among female 
injection drug users HIV prevalence was 15.5 percent and among male injection drug users 7.7 
percent.69 In the United States, the jurisdictions with the highest HIV prevalence in prisons are 

areas where HIV infection in the general community is "pervasive among IV drug users, who are 
dramatically over-represented in correctional institutions."70 Commenting on this situation, the 

U.S. National Commission on AIDS stated:

B. The Debate

The necessity of undertaking studies on the prevalence of HIV infection in prisons has been the 
subject of extensive debate in Canada. In 1990 the Parliamentary Ad Hoc Committee on AIDS 
recommended "that the Department of National Health and Welfare, in cooperation with the 
Correctional Service of Canada, immediately set up a pilot study, using unlinked seroprevalence 
survey techniques, and with appropriate ethical safeguards, to assess the level of HIV infection in 
federal prisons."72 At the time, the Commissioner of the Correctional Service acknowledged and 

lamented the lack of information on which to base an extensive HIV/AIDS prison policy, sayiiig 
that he "did not have any hard information on the extent of HIV infection in the prisons."73 

However, he also suggested that it would not be possible to gather such information and that any 
attempt to do so would raise legal and ethical questions. To this the Ad Hoc Committee 
responded that "unlinked testing using left-over samples, which would bear no information 
identifying any particular inmate, would give us some reliable knowledge about the prevalence of 
HIV infection in the penal system" and that "(tjhe same sort of testing using blood from incoming 
inmates, and from those being released, would give us a picture of how much infection was being 
incurred inside the prisons."7^ A study conducted in 1990 to assess the feasibility of scientifically 

estimating HIV prevalence and related risk behaviour among inmates found that this was not only 
technically but ethically feasible.75
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CSC has expressed the concern that conducting seroprevalence studies "might further 
stigmatize an already stigmatized population and, as well, raise contentious ethical 
considerations."76 At the time of writing, a seroprevalence study was being undertaken at 

Joyceville Penitentiary. This is in accordance with the recommendation made by the Ontario 
Regional HIV/AIDS Advisory Committee to carry out a pilot study in a single penitentiary "to 
allow evaluation of the problems that might occur and to give an idea of the results that might be 
obtained in a larger study."77

The Federal/Provincial/Territorial Advisory Committee on AIDS recommended that 
"[hjealth departments and the Solicitor General consider cost-shared commissioned research, 
within the context of available resources, specifically in the areas of a) surveys of knowledge, 
attitudes and behaviour; and b) HIV-prevalence surveys."78

Dr. Hankins, in her submission to ECAP, also strongly supports undertaking 
seroprevalence studies. She argues that "[u]ntil studies are done to determine the true prevalence 
of HIV-1 infection among individuals incarcerated in federal institutions in Canada, claims that 
there are differences in seroprevalence between federal and provincial inmate populations cannot 
be validated."79 She further argues that, if seroprevalence studies are not undertaken, "no clear 

picture of the extent and seriousness of the HIV epidemic in federal prisons can be obtained" and 
that "[i]n the absence of this information, policy development, resource allocation, and the 
evaluation of effective interventions, both prison and community-based, are severely impeded."

However, this view is not universally accepted. In its brief to the Ontario Ministers of 
Correctional Services and of Health, the Prisoners with AIDS/HIV Support Action Network 
(PASAN) stated that "(wje do not need HIV seroprevalence studies to know that HIV/AIDS is 
threatening prisoners’ lives."80 PASAN pointed out that "(t]he HIV/AIDS epidemic is known 
to be raging in prisons elsewhere"81 and that therefore Canadian authorities should be aware 

that there is at least a possibility of an HIV/AIDS epidemic among Canadian prisoners. PASAN 
concluded that although "[tjhere are some legitimate reasons for HIV testing ... in these times of 
economic restraint, HIV sero-prevalence studies may not be the wisest use of severely limited 
funds."82 It added that "[tjhorough HIV testing of inmates would be a very time-consuming and 

expensive procedure, using money that would be better spent improving the care of and services 
to prisoners with HIV/AIDS."83 PASAN also expressed its concern that, given the problems 

with current testing programs in prisons, most HIV-seroprevalence studies would be unethical 
since the established ethical guidelines for such studies84 require that universal access to 
confidential HIV-antibody testing be in place before a seroprevalence study is undertaken.85

C. ECAP’s Assessment

ECAP considers that the most important response to the problem of HIV infection and AIDS in 
Canadian penitentiaries is to increase efforts to protect inmates and staff, promote their health, 
and prevent transmission of HIV and other infectious agents within these institutions. These 
efforts may include, among others, increased and more effective education about HIV/AIDS and 
about drug use for both inmates and staff, better inmate access to condoms and to bleach, and 
increased efforts to provide staff with the ability to protect themselves from HIV transmission. 
These initiatives are discussed in detail below and, without exception, need to be undertaken 
regardless of HIV seroprevalence in correctional facilities. At the same time, ECAP acknowledges 
that resource allocation and evaluation of the effectiveness of interventions may be rendered more
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ECAP considers that such studies should not be undertaken until the 
seroprevalence studies underway or planned in Canadian correctional institutions 
have been carefully evaluated, and then only when they are cost-effective, strictly 
adhere to established ethical guidelines, and are preceded by extensive consultation 
with inmates, community groups and independent experts.

ECAP acknowledges the potential utility of HlV-scroprevalcncc studies of inmates 
in federal correctional institutions. However, such studies may be expensive, may 
divert resources from or delay efforts to prevent the transmission of HIV and other 
infectious agents in correctional institutions, and are not necessary for the 
implementation of these efforts.

difficult in the absence of seroprevalence studies. However, the benefits of repeated testing 
programs that would facilitate decision-making on resource allocation and allow better evaluation 
of the interventions that are undertaken would not seem to justify their relatively high costs. 
ECAP is concerned that seroprevalence studies may be expensive and may divert resources from, 
or delay efforts to, protect inmates and staff, and considers them unnecessary to the 
implementation of these efforts. Further, ECAP is concerned about the limitations of such 
studies. They provide point seroprevalence data (that is, a "snapshot" of the situation) and their 
usefulness may be limited because of confounding variables such as inmate turnover and 
differences among institutions. Keeping these limitations in mind, the results of the seroprevalence 
study currently underway at Joyceville Institution and careful evaluation of this project will help 
to establish whether additional studies need to be undertaken. If additional studies are 
undertaken, they should be cost-effective, carried out under strict adherence to established ethical 
guidelines,86 and be preceded by extensive consultation with inmates, community groups and 

independent experts.
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2. Testing for HTV Infection
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[17]

The issue of confidentiality of results is addressed below.

However, this principle also requires that testing only be done when confidentiality of results or 
anonymity of testing can be guaranteed. The full text of the principle is as follows:

HIV antibody testing should only be done when voluntary, that is with informed consent, and 
when counselling and education before and following testing are available and offered, and 
when confidentiality of results or anonymity of testing can be guaranteed.

All testing shall be preceded by a period of counselling by health care staff 
regarding the possible implications of the test and test results.

HIV antibody testing shall be governed by the criteria for valid consent, as 
outlined in Commissioner’s Directive No. 803, entitled Consent to Medical, 
Dental or Psychiatric Treatment.

Inmates wishing to be tested may make their request to the institutional 
physician. The institutional physician shall determine if testing is indicated, 
based on the need to confirm physical examination or laboratory studies 
suggestive of HIV infection. Requests for testing from inmates with a 
history of high risk activities associated with HIV infection shall be carried 
out at the discretion of the institutional physician.

Following testing, HIV seropositive inmates shall receive counselling from 
medical staff and shall have access to the full range of available institutional 
and community counselling services.

Inmates, upon entrance into the correctional system or during 
incarceration, shall not be routinely screened for presence of antibodies to

A. Current Situation

Paragraphs 9 through 13 of Commissioner’s Directive 821, Management of Inmates with Human 
Immunodeficiency Virus (HIV) Infections, read as follows:

In accordance with this policy, testing for HIV infection in Canadian penitentiaries is 
undertaken only voluntarily—that is, with the informed consent of the inmate. This is consistent 
with the general principle governing HIV-antibody testing in Canada, according to which "HIV 
antibody testing should only be done when voluntary, that is with informed consent ..."87[171 

It is also consistent with provincial prison policies and practice. In contrast, mandatory testing is 
still widely practised in prisons in the United States—although, paradoxically, mainly in areas of low 
HIV prevalence.88 Some states have recently abandoned such testing, whereas others limit
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' According to ss. 54-56 of the recent Corrections and Conditional Release Act, CSC may carry out 

urinalysis when there are reasonable grounds to believe an offender has consumed drugs or alcohol. It is 
required for participation in a substance-abuse program or activity involving community contact and when an 
offender is on conditional release on condition that he or she abstain from alcohol or other drugs. Further, 
urinalysis may be carried out when it is part of a random check process in which every offender has an equal 
chance of being selected. The constitutional validity of this provision remains to be established.

1) Would I be isolated and subjected to the same kind of inhumane treatment I 
had seen on W5 [a news-documentary television program]?
2) With a positive diagnosis would I be able to transfer to other institutions?

The Debate
At a seminar on HIV/AIDS in Prisons at the 6th Annual British Columbia AIDS Conference, 
Michael Linhart, a federal inmate with HIV infection, stated that "[mjany prisoners who have 
suspected they may be HIV positive have refused to be tested because they fear being isolated and 
ostracized."96 Linhart summarized the questions prisoners have when they are considering being 

tested for antibodies to HIV as follows:

testing to so-called risk groups. In Europe, mandatory testing has now been abandoned in nearly 
all countries and steps have been taken to reinforce the confidentiality of voluntary test results.89 

In Canada, involuntary testing of inmates for HIV infection is deemed "unwarranted."90 

It is agreed that it would not be consistent with the provisions of the Canadian Charter of Rights 
and Freedoms. In this regard, the prison policy of Newfoundland and Labrador explicitly says:

No person may be forced to submit to an HIV Antibody test. Such a test may only 
be administered by a medical professional if the patient provides informed consent. 
Any attempt to coerce an inmate to submit to the test in the absence of consent 
may not only be a violation of fundamental human rights under the Charter of 
Rights (the right to "life, liberty and security of the person" and the right to be 
"secure against unreasonable search or seizure") but may also be regarded as an 
offence under the Criminal Code.91

It was in the prison setting that the Charter was first used to declare invalid a pilot project 
that involved mandatory drug testing. In Re Dion and the Queen92 it was found that random 

demands for urine samples to detect drug use violated the inmate’s rights to life, liberty and 
security under section 7 of the Charter. Because there was no requirement that there be 
reasonable and probable grounds for demanding a sample, the power was held to be arbitrary and 
thus contrary to the principles of fundamental justice under section 1 of the Charter92 Similarly, 
in the case of Jackson v. Joyceville Penitentiary,94 mandatory urine testing for drugs and alcohol 

in federal prisons was struck down by the Federal Court as a violation of sections 7 and 8 of the 
Charter.^ The principles underlying these decisions would also be relevant to an HIV- 
antibody testing program.95
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3) How would I be received by other inmates if they knew I was positive? Would 
I be subjected to verbal or physical abuse, or both?
4) What about medical treatment? Would I be provided with knowledgeable 
doctors and have access to new treatments and medications being developed?
5) Was it really possible to keep my diagnosis confidential, or could I expect to 
hear from staff and inmates alike that they knew?
6) What kind of support would I be provided with?
7) What would happen to me if the virus was to become an immediate threat to 
my life?
8) Why doesn’t the Correctional Service ensure that prisoners know what they can 
expect if they test positive for the HIV virus?
9) What will the Correctional Service do in the future to ensure that my needs will 
be met?

Anonymous testing is available to people outside prisons in most provinces. It is also 
available to prisoners in some provincial prisons in Quebec. In the Toronto Jail, educational 
programs and screening for sexually transmitted diseases are provided by a community health 
clinic, the Hassle Free Clinic. Counsellors at the Clinic have stated that they are prepared to 
conduct anonymous HIV testing inside Toronto-area jails and suggested that "outside" workers 
go into prisons to schedule appointments, provide counselling, take blood samples and 
communicate test results.103 The perceived advantages of, and the experiences in prisons with, 

testing that is not nominal have been summarized as follows:

[SJome individuals at risk of HIV infection are reluctant to be tested. They are 
concerned that their names will be reported to the public health system, and they 
fear discrimination and loss of privacy. Anonymous testing is intended to remove 
these barriers and encourage people at risk of HIV infection to come forward for 
testing and receive the medical and social services they require.102

To encourage prisoners to be tested in prison and to ensure the confidentiality of test 
results, it has been widely recommended that testing be carried out by outside health services such 
as community clinics.97 For example, PASAN stated that inmates would be "more likely to trust 

a counsellor from a community-based agency, with whom they would not have to worry about a 
breach of confidentiality" and that "[a] ’safe’ testing environment would likely lead to more inmates 
choosing to be tested and would therefore allow inmates to avail themselves of information, 
counselling, and treatment to delay the onset of HIV-related illnesses."98 In addition, PASAN 

argued that permitting "outside" workers to offer counselling and testing in prisons would increase 
prison security because "[sjtaff would feel protected by an informed population who begin to 
change their behaviour voluntarily."99 Similarly, the Federal/Provincial/Territorial Advisory 

Committee on AIDS recommended that all residents/inmates have access to "counselling and 
testing for HIV infection on resident/inmate request, with confidentiality of results and ongoing 
psychosocial support from appropriately trained persons acceptable to the resident/inmate."100

It has further been recommended that offenders should have access to anonymous 
testing.101
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Canadians on the outside at anonymous testing sites.

(1) Inmates’ access to testing

Whereas people outside prisons have universal access to testing, testing of inmates in federal 
penitentiaries was initially carried out at the discretion of the institutional physician, and this 
resulted in more limited access to testing. This concern has been addressed, at least in part, by 
making testing available at the inmate’s request. This practice is reflected in a revised version of

f19! To avoid confusion between non-nominal and anonymous testing, the following definitions are 

reproduced here. Non-nominal testing is "testing in which results can be linked to the person being tested 
by a code (which does not include personal identification of the person being tested), known by the person 
being tested. The physician also knows the identity of the person being tested." Anonymous testing is "testing 
in which results can be linked to the patient by a code known only by the patient; the physician, etc. cannot 
know the identity of the person being tested." See Human Immunodeficiency Virus Antibody Testing in 
Canada. Recommendations of the National Advisory Committee on AIDS. Canada Diseases Weekly Report 
1989; 15-8:37-47 at 43.

C. ECAP’s Assessment

ECAP commends CSC for its policy and practice of undertaking testing for HIV infection only 
when it is voluntary—that is, with the informed consent of the inmate—and for providing pre- as 
well as post-test counselling. However, ECAP was frequently told that a considerable number of 
inmates do not seek to be tested while in prison. There may be three reasons for this:

Providing voluntary testing and counselling services can be cost effective and can 
simplify resource planning. Since the goal of testing is not to identify infected 
inmates for the purposes of segregation but rather to inform both non-infected and 
infected inmates of their results in order to assist them in adopting safer 
behaviours, the best programme will be the one which provides maximum 
encouragement to come forward for testing. In the Quebec experience, this has 
been a non-nominal testing service based on the principle that the control of 
information regarding serological status and the decision to initiate medical and 
psychological follow-up resides with the inmate himself or herself. The 
acceptability of this approach was evident from the continual demand for HIV 
antibody testing and counselling services from inmates as well as from correctional 
staff both during the study and after termination. ... The non-nominal approach, 
which has been so successful in Quebec, allows for serological results to be 
identified by a code number only. On presentation of their personal code number, 
consenting inmates can learn of their results but no information concerning either 
their risk behaviour or serostatus is provided to the prison health service or the 
administration. Prisoners have an option to learn of their results while incarcerated 
or just before release, or not at all. During post-test counselling, alternatives for 
medical and psychological follow-up can be discussed and appropriate referrals 
arranged upon request. This non-nominal testing approach is available to 
Canadians nn thp nntside. at nnnnvmniis testina sites. 04[19]
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HIV antibody testing shall be governed by the criteria for valid consent, as 
outlined in Commissioner’s Directive No. 803, entitled Consent to Medical, 
Dental or Psychiatric Treatment.

Following testing, HIV seropositive and seronegative inmates shall receive 
counselling from health care staff and shall have access to the full range of 
available institutional and community counselling services.

All testing shall be preceded by a period of counselling by health care staff 
regarding the possible implications of the test and test results.

Inmates shall be offered testing for the presence of antibodies to HIV, but 
shall not be routinely screened.

Commissioner’s Directive 821 (pending approval). Paragraphs 9 through 12 of this Directive read 
as follows:

While in theory inmates now have better access to testing, ECAP found that in practice 
HIV testing on entry into the prison system is sometimes discussed only with inmates who 
acknowledge having engaged in so-called high-risk activities. As a result, some inmates may not 
be aware that HIV testing is available to them at their request on entry and while they are 
incarcerated. This situation could easily be corrected by discussing testing with all inmates on 
entry and informing them that testing is available, at their request, during incarceration.

(2) Confidentiality of test results

Many prisoners have expressed reluctance to be tested for antibodies to HIV in prison because 
of concern that test results will not remain confidential. This was confirmed by the preliminary 
results of the questionnaire that ECAP sent to inmate committees in federal institutions. It is also 
consistent with the findings of the Parliamentary Ad Hoc Committee on AIDS, which stated that 
the "most likely reason for the low number of inmates identified as HIV-positive in the federal 
prison system is the complete lack of confidence that most inmates appear to have in the 
confidentiality of prison health services" and that "many [inmates] have undoubtedly waited until 
they were released to be tested."105

In view of the sensitive nature of personal information relating to HIV infection and of 
inmates’ fear that such information may not remain confidential and their reluctance to seek HIV 
testing, ECAP feels that alternatives to HIV testing carried out by medical personnel belonging 
to prison health services would reassure inmates and reduce their fears while encouraging them 
to seek such testing. In particular, ECAP was impressed by the results of the anonymous testing 
program in some provincial prisons in Quebec, which is carried out by outside community health 
clinics. ECAP strongly believes that giving inmates access to HIV testing from such health-care 
personnel as primary-care or community clinic staff who are independent of CSC, will encourage 
inmates to be tested and will allow them to seek care, support and treatment. ECAP further 
believes that anonymous HIV testing should be accessible to all inmates. Studies have often 
shown higher rates of HIV infection among people seeking anonymous testing. This indicates that 
many people who consider themselves at risk of having contracted HIV infection prefer this
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(3) that all inmates should have access to anonymous HIV testing.

option, which guarantees the confidentiality of their medical information. Making anonymous 
testing accessible is also widely supported by the preliminary results of the questionnaire for inmate 
committees.

(2) that all inmates should have access to HIV testing from CSC health-care 
personnel as well as from primary-care or community clinic personnel who are 
independent of CSC; and

Discrimination

ECAP feels that fear of discrimination by fellow inmates or by staff might be greatly reduced and 
that inmates would be encouraged to seek testing if testing were undertaken by health-care 
personnel independent of CSC, and if anonymous testing were accessible to inmates.

ECAP agrees that, as is the case with testing outside correctional institutions, 
testing should be readily accessible to all inmates in federal correctional institutions 
at their own request. Such testing should always be voluntary—with the express 
consent of the inmate—and should always be accompanied by counselling and 
education before and following testing. Further, ECAP considers 

(1) that all inmates should be made aware that such testing is available, in 
particular on entry into prison, but also while in custody and regardless of whether 
they have or have not been exposed to HIV (i.e., have engaged in "high-risk 
activities");
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Offender Medical Information3.

A. Current Situation

[I]f there is cause to believe that an offender’s actions may constitute a danger to 
himself or others, and in accordance with the Privacy Act, health care staff shall 
provide information to the appropriate personnel without the offender’s consent.

[CD 821.21]

(1) Protecting confidentiality and preventing discrimination

In the context of federal prisons, Commissioner’s Directives expressly affirm the confidentiality of 
offender medical information. These Directives state:

Offenders have the same rights to confidentiality of information obtained by a 
health care professional as exists in the general community. [CD 835.12]

A question closely related to that of testing of inmates for antibodies to HIV is that of 
confidentiality and disclosure of offender medical information.

(2) Disclosure of medical information

The confidentiality of offender medical information is not considered to be absolute. With regard 
to disclosure of this information, the Commissioner’s Directives state:

[I]t is the responsibility of a health care professional, when there is reasonable 
cause to believe that the offender’s intentions or possible actions may constitute a 
threat to the safety of him/herself or others, to provide information to the 
appropriate personnel without the offender’s consent. [CD 835.12] 

AU diagnosis of HIV infection shall be noted on the problem sheet of the medical 
record. Once informed, health care staff shall comply with Commissioner’s 
Directive No. 835 which governs the confidentiality and disclosure of any 
information obtained by a health professional. [CD 821.19]

Upon transfer to parole jurisdiction, health care staff shall, with the inmate’s 
consent, ensure that arrangements have been made for follow-up with an 
appropriately qualified community physician. [CD 821.20]

The HIV status of an inmate is medical confidential [sic]. This information shall 
not be released to supervisory/agency staff without the inmate’s consent. [CD 821.21]

B. The Debate

From the foregoing, it is clear that a general principle of confidentiality of personal medical 
information—namely that such information is confidential between the person and the person’s 
medical practitioner—applies to the personal medical information of offenders in the correctional
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Staff must be trained to protect the privacy of inmates’ medical data. Work rules 
prohibiting release of HIV-related information must be strictly enforced. An HIV­
positive prisoner should be consulted and his or her consent must be obtained 
before medical information is given to prison authorities or support workers. ... 
Prison administrators and staff should have access to the HIV-antibody status of 
prisoners only when it is absolutely necessary and with consent. When this 
information is shared, it must be held in the strictest confidence. This policy and 
the penalties for breaking it must be made widely known in the prison community, 
among both staff and inmates.109

system. This means that disclosure of this information without the offender’s consent is 
unwarranted unless it is authorized by law and is ethically justified.

The text that follows examines two aspects of the confidentiality of the personal medical 
information of offenders. First, because CSC Directives do not address this issue, what measures 
could be taken to protect this information? Second, recognizing that the right to confidentiality 
is not absolute and that disclosure of inmates’ medical information may sometimes be justified, the 
issue of disclosure is also addressed. The issue of disclosure of personal medical information has 
been analyzed in detail by ECAP, and this analysis is included in the Working Paper as 
Appendix 1, "Disclosure of Offender Medical Information: A Legal and Ethical Analysis." 
"Disclosure of Offender Medical Information" examines, first, whether or not medical information 
pertaining to federal inmates—information that is considered confidential between inmate and 
medical staff—may be disclosed absent the inmate’s consent. Second, it examines what conditions 
or criteria determine whether or not disclosure would be legally and ethically justifiable, and what 
conditions apply to disclosure when it is justified. Third, it examines specific situations in which 
a claim for disclosure may arise. Some of its findings are presented briefly in the following text.

(1) Protecting confidentiality and preventing discrimination

The National Advisory Committee on AIDS ("NAC-AIDS") recently recommended that the 
confidentiality of all HIV-related information in correctional facilities be strictly maintained, for 
two reasons. First, NAC-AIDS was concerned that, if the confidentiality of this information was 
violated, infected inmates would be placed at considerable risk of discrimination and would likely 
have to be removed from the general inmate population. Second, NAC-AIDS found that "there 
is no reason for this information to be made available either to other inmates or to the non­
medical staff of the correctional facilities." Consequently, NAC-AIDS recommended that the 
Solicitor General implement additional measures to secure the confidentiality of all HIV-related 
information in correctional facilities. In particular, NAC-AIDS felt that it was necessary "to 
provide for disciplinary action against any employees found in violation of HIV-related 
confidentiality provisions."106

The Federal/Provincial/Territorial Advisory Committee on AIDS recommended that all 
inmates in federal penitentiaries have access to "counselling and testing for HIV infection on ... 
inmate request, with confidentiality of results."107

PASAN stated that "[t]he confidentiality of all prisoners’ HIV-antibody status (whether 
positive or negative) must be respected" and that "[sjtaff members who break the confidentiality 
of prisoners should be disciplined and/or fired."108 PASAN further recommended:
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To protect prisoner records from unlawful disclosure, all information identifying a 
prisoner as HIV positive will be contained in the prisoner’s medical files. All 
prisoner medical files will be immediately identifiable as medical files; they will be 
conspicuously colored and sealable. All such files will be stored in locked file 
cabinets, and access to any prisoner’s file will be limited to the following categories 
of individuals:

The DOC medical, dental, or mental health staff person(s) directly 
responsible for providing care to that prisoner;
A consulting specialist or outside health care provider to whom the 
prisoner is referred for treatment or evaluation; or
Specifically identified individuals to whom the prisoner has 
permitted disclosure after providing written, informed consent.

Medical staff will not examine or question a prisoner about HIV-related issues or 
discuss the HIV-related health care status of a prisoner, without his or her consent, 
while in the presence or earshot of other prisoners or DOC staff who are not 
directly providing HIV-related care to the prisoner.

It is difficult to maintain the community standard with respect to confidentiality and 
HIV infection within prisons. However, it is essential that the principle not be 
ignored. In Victoria, all HIV tests and the results are coded and the coded results 
are sent direct to the Medical Superintendent by Fairfield Hospital. The policy of 
moving prisoners to the Pentridge Hospital and then to K Division means that total 
confidentiality cannot be achieved. However all steps are taken to ensure that 
information relating to HIV positive status is restricted, and, as much as possible 
HIV positive prisoners are accorded the rights of confidentiality stipulated under 
legislation.111

In Australia, the New South Wales Anti-Discrimination Board recommended that 
"(pjrocedures for the protection of confidentiality regarding the HIV status of any inmate should 
be established in every custodial institution, and breaches of confidentiality should be dealt with 
as breaches of discipline under the relevant legislation."110 One practical example of how 

confidential medical information is protected was given by Peter Harmsworth, Director-General 
of the Office of Corrections in Victoria:

In the United States, the National Commission on AIDS recommended that staff should 
be trained to protect the privacy of inmate medical data and that work rules prohibiting release 
of HIV-related information should be strictly enforced.112 Similarly, the proposed HIV Policy 

for the District of Columbia Department of Corrections establishes strict rules for the protection 
against disclosure of medical records. In particular, the policy states that "[a]ny unauthorized 
disclosure of medical records by DOC [District of Columbia] staff will result in immediate 
disciplinary proceedings," that "[p]ossession of prisoner medical records by unauthorized DOC 
staffpersons will result in an automatic unpaid suspension" and that" [disclosure of information 
contained in prisoner medical records to another unauthorized staffperson or to another prisoner 
will result in termination of employment."113 In addition, the policy states:
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Claims that staff "need to know" an offender’s medical information in order to be able to 
protect themselves against infection would seldom appear to be justifiable. As PASAN has stated:

It is an illusion to think that staff and inmates would be protected from AIDS by 
knowing every inmate’s HIV status. In fact, it would be practically impossible to 
be certain of everyone’s status, because the results of the HIV-antibody test are not 
always 100% accurate. Tests must be repeated after a period of approximately six 
months, during which time the individual must not have participated in any high 
risk activities ... The test measures the presence of antibodies to HIV, not the 
presence of the virus itself. People who have recently been infected (within the 
past six months) may not have developed antibodies to the virus yet, and thus may 

there may be a merit in a policy that allows disclosure where an infected inmate’s 
conduct threatens others (for example, through unsafe sexual practices or the 
sharing of needles).115

In the Privacy Commissioner’s report, AIDS and the Privacy Act, a distinction is made 
between disclosure of offender medical information in order to prevent HIV exposure among 
offenders and disclosure to prevent HIV exposure of prison staff. The report states that disclosure 
to staff "remains a question."116 In part, this reflects a concern of the Privacy Commissioner 
that corrections officers may negligently pass the information to other inmates. The report 
recognizes the risk to staff of being exposed to HIV, stating that "some corrections officers may 
fear that inmates will attempt to infect them, given the hostile relations between the two 
groups."117 However, it concludes that ”[h]ow significant a risk this is must be assessed before 
a decision is made about informing corrections officers of an inmate’s HIV infection."118

(2) Disclosure of medical information

Staff in federal penitentiaries have often claimed that they "need to know" the HIV status of 
infected inmates in order to take adequate precautions to protect themselves and their families. 
In particular, some staff have maintained that the use of "universal precautions" is not practical 
and that it is unrealistic to believe that protective measures that can prevent HIV transmission in 
penitentiaries can be applied universally. They have also argued that knowing a particular inmate 
is HIV-infected would protect them because they would then handle the known infected offender 
with increased caution. It has also been claimed that:

health care staff may disclose medical information to a staff member or to an inmate who 
has suffered a significant exposure to bodily fluids or blood of an inmate who is HIV 
positive or infected with hepatitis B;
health care staff may share information about an inmate’s HIV or hepatitis B status with 
the warden of the institution, or may even be required to do so;
the HIV status of an offender may be released to a case management officer or parole 
officer without the offender’s consent; and that
a parole officer may release information about an offender’s HIV status to community 
authorities without the offender’s consent.114
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PASAN therefore recommended that "HIV-related information in the possession of 
medical providers should be released to prison authorities only under extraordinary circumstances 
and only with the consent of the prisoner."120

At a workshop on HIV in the workplace held by CSC Ontario Region on 13 October 
1992, one working group composed of members of the regional health-care staff discussed "the 
conundrum of confidentiality." The working group acknowledged that there is considerable 
pressure on health-care staff to let security staff know which inmates are HIV-positive, and found 
that the concept of universal precautions is not widely understood by security staff. What follows 
is the summary of the findings of this working group.

test negative. There can be false negative and false positive results to the test. 
Because of this, public health campaigns argue that we can only assume that 
everyone, including staff, could be HIV positive. The proper use of universal 
precautions when dealing with anyone’s potentially infectious bodily fluids is the 
only way to meet the concern of work place safety effectively.119

There is a great interest on the part of inmates to know which other 
inmates are HIV positive.
Likewise, there is considerable pressure on health care staff to let security 
staff know what inmates are HIV positive. The concept of universal 
precautions is not widely understood by security staff. Some badgering does 
go on of health care staff to release information on the HIV status of 
various inmates.
HIV testing appears to be readily available to some inmates who wish it. 
Some concern was expressed as to who has access to HIV status and health 
records of the inmates.
It was felt by some health care staff that a certain "comfort level" will be 
provided by identifying which inmates are HIV positive and those which are 
not. This is at variance with the concepts of universal precautions. 
It was acknowledged that universal precautions mandates that all health 
care providers use the same precautions in providing services to all patients. 
It is important that the HIV status of an inmate be made available to the 
appropriate medical staff to implement the required medical therapy such 
as AZT and prophylaxis for Pneumocystis carinii etc.
Questions were raised as to how a health care worker would determine the 
HIV and Hepatitis B status of an inmate if that health care worker was 
exposed to the blood of that inmate. Who would have access to this 
information and by whose authority would serological testing be performed 
on the blood of that inmate? It was acknowledged that the consent of the 
inmate would be required.121

Internationally, as stated by Harding and Schaller, "[t]he superficially attractive doctrine of 
communicating the results to prison administrators on a need-to-know basis is being recognized 
... as unrealistic,"122 and staff are informed of inmates’ HIV status only in a minority of prison 
systems.123 For example, in England and Wales the Viral Infectivity Restrictions according to
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We are aware that the prison "grapevine" system is an extremely efficient conduit 
for information. Little goes on in prisons which is not almost immediately known 
by almost all inmates and staff. This makes the confidentiality of an inmate’s HIV

A person’s medical status should be a private matter between the prisoner and his 
or her medical doctor. It is not necessary for the parole board, future employers, 
judges or corrections staff to know a prisoners’ HIV status. The general release 
of this confidential medical information routinely leads to discrimination and 
stigmatization of the HIV-infected prisoner.126

which prisoners with HIV infection had a red V.I.R. stamped on their personal records are now 
being phased out.124 In the United States the National Commission on AIDS stated that ”[t]est 
results should never be made available to any prison employee, even prison medical employees, 
without the specific, written informed consent of the prisoner."125 The National Prison Project 

recommended that "[ejfforts should be made to ensure the highest degree of confidentiality 
concerning a prisoner’s HIV status." It continued by saying that "need to know laws and other 
regulations are unnecessary and generally a response by miseducated corrections staff." The 
Project concluded:

(1) Protecting confidentiality and preventing discrimination

Protecting confidentiality in the prison system raises very complex issues. Outside prisons, 
everybody assumes that information about themselves relating to medical treatment and their 
health status is confidential and that it will be made available to others only when they have 
consented to its disclosure. Moreover, outside prisons, information may be disclosed to some 
people without others knowing this information—in particular the community in which people live 
or with which they interact closely. In contrast, it has been stated that "[cjonfidentiality cannot 
be adequately guaranteed in prison (by both prisoners and staff)"127 and that "when an HIV­

positive person is in prison, her or his health status is usually circulated among both the guards 
and the prisoners."128 There are many reasons for this. (1) Information about HIV status 

cannot at present be generated in penitentiaries in such a way that only the affected inmate 
controls its communication, since anonymous testing is currently unavailable in federal 
penitentiaries. (2) Self-disclosure of HIV status by infected inmates appears to be frequent, often 
made in order to obtain care, counselling or support that would not be available without such 
disclosure. (3) In the closed environment of the prison, personal information spreads easily and 
quickly, and any inmate whose HIV-antibody status is known to anyone within the system must 
anticipate that it will become common knowledge. (4) Although the Commissioner’s Directive 
stresses the importance of maintaining the confidentiality of the HIV status of inmates, this 
information may sometimes be disclosed without the affected prisoner’s consent.

ECAP commends CSC for recognizing that "offenders have the same rights to 
confidentiality of information obtained by a health professional as exists in the general community" 
(Directive 835, section 12). At the same time, as the British Columbia Civil Liberties Association 
stated:

C. ECAP’S Assessment 
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status difficult to maintain. However, strict guidelines for nondisclosure of HIV 
information at the source, the health unit, coupled with inmate and correctional 
staff education, should eradicate much of the problem.129

(2) Disclosure of medical information

The claim of staff that they "need to know" the HIV status of infected inmates raises many 
complex issues. There are two main situations in which claims for disclosure arise: (1) disclosure 
preceding exposure to HIV, in order to prevent exposure and possible HIV transmission; and (2) 
disclosure following exposure to HIV. ECAP has devoted much time to an examination of these 
issues, acknowledging that staffs concerns for their safety in the workplace have to be taken very 
seriously. At first, the claim that staff "need to know" an inmate’s HIV status in order to be able 
to better protect themselves against HIV transmission seemed irreconciliable with demands for 
better protection of the confidentiality of personal medical information. However, ECAP soon 
realized that, although the prisoners’ interest in maintaining their test results confidential and the 
interest of staff in protecting themselves from exposure to HIV are often perceived to conflict, 
they are in reality compatible. Further, whatever is done to reduce the prevalence of infections 
within an institution will protect everyone in the institution, both staff and inmates.

In view of the possibilities for disclosure of personal medical information of inmates and 
the potential harms from such disclosure, and in order to prevent breaches of confidentiality, the 
Committee concluded that it is essential that CSC have specific policies and procedures that will 
restrict access to, and allow for better protection of, confidential medical information. These 
should provide that breaches of confidentiality by staff be dealt with as breaches of discipline.

In addition, because protecting confidentiality is more difficult in the closed environment 
of correctional institutions, ECAP concluded that efforts to protect confidentiality must be 
accompanied by efforts to protect inmates with HIV infection or AIDS against discrimination. 
ECAP found no evidence of systemic discrimination against inmates with HIV infection or AIDS 
in federal penitentiaries. In particular, HIV-positive inmates are usually housed in the general 
prison population, can participate in the same activities as any other inmates, and have the same 
access to health care as any other inmates. ECAP was often told that inmates’ and staffs attitudes 
and behaviour toward HIV-positive inmates are changing, that some abuses which may have 
occurred early in the HIV pandemic no longer occur, and that acceptance and support are 
increasing. This is particularly true where staff and inmates have had contact with known HIV­
positive inmates. However, ECAP sometimes heard that HIV-positive inmates have been 
discriminated against or have been afraid to seek testing, support and counselling because of fear 
that their HIV status would be disclosed and that they would be exposed to discrimination by 
fellow inmates and by staff. Although it commends CSC and especially staff for their efforts, 
ECAP believes that more could be done to reduce inmates’ fears and to ensure that infected 
inmates will not be discriminated against. The primary effort for achieving this is education, so 
that inmates and staff may overcome the fears and prejudices that are often the basis of 
discrimination. Importantly, ECAP feels that inmates should be encouraged to reveal their HIV 
status to fellow inmates and to staff so that inmates can receive support, care and treatment. In 
order to allow them to "come out" as HIV-positive, measures should be undertaken to ensure that 
inmates who are HIV-infected will not be wrongfully discriminated against.
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Similarly, it would not be an unreasonable assumption that inmates would be deterred from 
seeking testing were health-care staff obliged to disclose positive test results to other staff. In the 
end, staff would very likely know of fewer HIV-positive inmates than under the present policy. 
For all these reasons, ECAP agrees with a study on HIV/AIDS in Australian prisons which 
concluded:

While the desire of the custodial officers to know the identity of seropositive 
prisoners may be understandable, it can be argued that the knowledge may in fact 
be dangerous to the prison officers as well as detrimental to the prisoner.

[T]he primary concern of physicians, hospitals, their employees and other health­
care providers must be the care of their patients. It is not an unreasonable 
assumption to make that persons in need of health care might, in some 
circumstances, be deterred from seeking it if they believed that physicians, hospital 
employees and other health-care providers were obliged to disclose confidential 
health information to the police in those circumstances.132

ECAP’s examination of the legal and ethical issues raised by the disclosure of an inmate’s 
personal medical information absent the inmate’s consent revealed that such disclosure is rarely 
justifiable.130 In most situations such disclosure cannot be considered necessary and its efficacy 
would appear to be questionable. Often, disclosure would appear to be counterproductive or 
harmful, in excess of any benefits or potential benefits that might result from it. This follows from 
the fact that most measures that can be undertaken to prevent exposure to and infection with HIV 
have to be undertaken regardless of whether an inmate or staff member is or is not known, to 
staff, wardens, or inmates, to be infected with HIV.

In order to protect themselves, prison staff have to apply precautions universally. 
Arguments that "extra precautions" could be taken with known HIV-positive inmates are 
misguided because the concept of universal precautions requires that the same precautions be 
taken for every inmate, whether or not the inmate is known to be seropositive. ECAP was often 
told by staff that applying precautions universally in the prison setting is impossible or impractical. 
However, experience in the health-care setting has shown that people can and must learn to apply 
precautions universally. For example, in hospitals, where the risk of exposure to HIV is much 
higher than in prisons, it has long been understood that disclosure of the HIV status of patients 
would not increase staff safety.131 Consequently, the HIV status of patients and doctors is not 
revealed to others, and strict adherence to universal precautions is enforced. ECAP believes that, 
were staff to be routinely informed about prisoners known to be HIV-infected, it would create a 
false sense of security; without all prisoners being tested repeatedly, staff would know of only a 
few of the infected prisoners. Further, ECAP is concerned that if the HIV status of seropositive 
offenders were disclosed to staff, fewer offenders would come forward for testing or self-disclose 
their positive HIV status. ECAP was told on numerous occasions that most seropositive offenders 
will sooner or later self-disclose their HIV status to fellow offenders and to staff. Such disclosure 
is voluntary, and offenders will wait until they feel "ready" to self-disclose. On the other side, were 
disclosure to staff to become an automatic byproduct of a positive test result for HIV, many 
offenders who now volunteer to be tested (and at some point self-disclose) would likely not choose 
to be tested in the first place. As the Krever Commission stated:
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ECAP recognizes that there are some situations when disclosure that an inmate suffers 
from an infectious disease might be justifiable, such as when an infected inmate threatens to harm 
someone:

ECAP also agrees with the policy of the Detention Branch of the Quebec provincial prison 
system, which states as follows:

[Translation]
5.7 The rules respecting the confidentiality of medical files apply in respect of every 
incarcerated person, in particular when that person has been tested for antibodies 
to HIV or hepatitis B.
However, two exceptions to this rule have been provided for:
- When an incarcerated person relieves a health professional of the patient­
physician privilege.
- When a medical practitioner concludes that an incarcerated person known to be 
infected with the AIDS or hepatitis B virus constitutes a risk of infection because 
of dangerous or irresponsible behaviour toward staff and/or other incarcerated 
persons.

ECAP believes that these considerations should also apply in the prison setting. 
Nonetheless, disclosure remains an exception to the principle of confidentiality. ECAP has 
examined some of the situations in which disclosure may be justifiable as an exception to respect 
of confidentiality (see Appendix 1). However, ECAP feels that there is an urgent need to clearly 
define these situations. In order to further this analysis, the Committee agreed to organize a 
workshop on the issue in the summer of 1993 that would bring together representatives of the 
unions, CSC, the Office of the Privacy Commissioner, the Canadian Human Rights Commission, 
and the Departments of Justice and National Health and Welfare, together with experts on privacy 
issues. An Interdepartmental Committee on Human Rights and AIDS met for the first time on 
26 May 1993. Its proposed areas of study include issues relating to disclosure and confidentiality 
of test results.

If there exists a significant or probable risk of serious physical harm to a person or 
if a serious crime has been committed, there may, in some circumstances, be a 
public interest that outweighs an individual’s privacy interest and justifies the 
disclosure by a hospital employee, physician or other health-care provider of health 
information to the police without patient authorization.134

Custodial officers may be lulled into a false sense of security with regard to 
prisoners believed to be HIV negative. Because of the unreliability of the test (the 
"window" period) and the possibility of recent infection there is a risk that such 
prisoners may be seropositive. Universal blood and body fluid precautions provide 
a much higher degree of protection for custodial staff.133
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ConclusionsD.

Protecting confidentiality and preventing discrimination(1)

Disclosure of offender medical information(2)

ECAP considers that procedures should be reviewed in every federal correctional 
institution to ensure that the confidentiality of medical information is protected, in 
particular information regarding the HIV status of inmates. ECAP agrees with 
CSC’s policy according to which breaches of confidentiality by staff are breaches 
of discipline.

Commissioner’s Directives should be revised to include a clear statement that any 
workplace behaviour that wrongfully discriminates against inmates with HTV 
infection or AIDS will not be tolerated and that those involved in such behaviour 
will be subject to disciplinary action.

ECAP considers the most effective means of preventing HIV transmission in 
correctional institutions is reliance on the stringent and universal application of 
procedures and practices that can prevent HTV transmission, and not reliance on 
knowing who in a correctional institution may or may not be infected. For both 
staff and inmates, the universal application of precautions to prevent HTV 
transmission, and access to the means to do so, are essential.

ECAP recognizes both the need for and potential benefits to inmates from 
disclosing their HTV status to other inmates and staff. In order to encourage them 
to disclose and to obtain the benefits from disclosure, any inmate or staff who 
wrongfully harms or discriminates against inmates with HTV infection or AIDS 
should be disciplined.

ECAP agrees that every inmate’s personal medical information should remain 
confidential between medical personnel and the inmate and should not be disclosed 
without the inmate’s consent. Only in exceptional cases will such disclosure be 
justifiable, and then only when it is clearly necessary, is likely to be effective, and 
is the least invasive and restrictive means available to prevent harms that cannot 
otherwise be prevented.
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4. Housing and Activities

According to section 6 of the Directive, 

With regard to activities, sections 7 and 8 of the Directive read as follows:

7. Inmates with suspected HIV infections or diagnosed with HIV infection shall not 
be managed differently from other inmates unless medically indicated.

8. The Director may decide to isolate an inmate to maintain the security or good 
order of the institution.

This Directive, like most provincial prison policies, directs that attempts shall be made to 
house infected inmates among the general prison population and that they should be able to 
participate in all prison activities, but the exceptions to this rule are broadly phrased and there are 
no decision-making criteria.

3. Inmates who have AIDS or who have antibodies to HIV shall be placed in an 
institution in the same manner as all other inmates who do not have indications of 
the disease.
4. Every attempt will be made to house inmates who have AIDS or have antibodies 
to HIV in the general population.

5. Once an inmate has been placed in an institution he/she shall be housed as 
follows:
a. if the inmate has antibodies to HIV or is diagnosed as having ARC, attempts 
shall be made to place him/her in the general population;
b. if placement in the general population is not feasible, attempts shall be made to 
place the inmate in protective custody;
c. if protective custody is not feasible, the inmate shall be placed in administrative 
segregation; and
d. if the inmate has AIDS he/she shall be housed in the health care centre.

A revised version of Directive 821 (pending approval) does not contain very specific 
provisions either, but it nevertheless constitutes a significant step in the right direction. In 
particular, sections 3 and 4 of this Directive state:

case-by-case decisions regarding institutional placement may be necessary to 
accomodate the specific medical and non-medical characteristics of each particular 
case.

A. Current Situation

With regard to the placement of inmates with HIV infection or AIDS, Commissioner’s Directive 
821 states that
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This exception is very broadly phrased and contains no decision-making criteria.

With regard to activities, the revised Directive reads as follows:

nl35

8. Where an inmate who has HIV infection cannot be maintained in the general 
population, every effort shall be made by staff to keep the inmate productively 
occupied.

7. Inmates suspected or diagnosed with HIV infection shall be managed in the 
same way as other inmates unless medically indicated.

In practice, inmates with HIV infection or AIDS have sometimes been segregated on the 
basis of their being infected. This has mostly occurred in provincial institutions. For example, the 
British Columbia Civil Liberties Association received a complaint from an inmate in a British 
Columbia remand centre who told prison officials that he might be HIV-positive:

6. The inmate who has antibodies to HIV or has AIDS will not be transferred to 
the health care centre unless ordered by the institutional physician for medical 

reasons.

Thus, under the revised Directive the general approach is to place inmates with HIV 
infection or AIDS in the general population. However, this principle is limited by section 5 of the 
Directive, which states:

The revised Directive emphasizes that any placement other than in the general population 
will be an exception rather than the rule. In contrast, the current Directive states only that 
"attempts shall be made" to place infected inmates in the general population, and in principle it 
thus allows for other kinds of placement and gives prison authorities wide discretionary power.

With regard to inmates who have AIDS, the current Directive states that they shall be 
housed in the health-care centre. In contrast, under the revised Directive the same considerations 
that apply to inmates with HIV infection also apply to inmates with AIDS. In particular, section 
6 states:

5. If placement in the general population is not feasible, protective custody or 
administrative segregation will be considered.

He was placed in 24 hour lock-up for 16 days despite two negative HIV tests, was 
allowed visits only when separated by a plastic window from visitors, was 
accompanied by guards in rubber gloves when out of his cell, and friends claim they 
were denied visits "because he has AIDS."135

It has been alleged that prisoners with HIV infection or AIDS were being isolated from 
the rest of the population in provincial remand centres as late as 1989.136

There are sporadic reports of such isolations in federal penitentiaries. While PASAN 
stated that "[t]he isolation of HIV-positive prisoners has been an all-too-frequent reality, if not
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As Harding and Schaller have pointed out, the debate about segregation and participation 
in work activities by HIV-infected prisoners has been complicated by two factors:

The Debate

In many countries the initial response to HIV/AIDS in prisons was to isolate and segregate 
prisoners with HIV infection. This was done at a time when there was misunderstanding and a 
lack of education about how HIV is and is not transmitted. Isolation and segregation continue 
in some prison systems—for example, in many systems in the United States. In contrast, a recent 
survey of selected prison systems revealed that 23 of 31 European prison systems and four of 
seven Australian states have clear "no segregation" and "normal housing" policies for HIV-infected 
prisoners.139 Yet the survey also revealed that, even in the systems that have non- 

discriminatory housing policies, prisoners with HIV infection may still be excluded from certain 
activities such as working in kitchens or infirmaries.

The first is the assertion that such prisoners require a protective environment in 
their own interests involving freedom from harassment by other prisoners and 
improved hygienic conditions, medical care, and nutrition. Thus, in some countries 
(e.g., Ireland) units with better than average conditions have been built to house 
HIV-infected prisoners. The second factor is the desire to protect the general 
prison population from violent or sexually predatory HIV-infected prisoners.140

official policy, of both provincial and federal prisons,"137 the statistics provided by CSC on the 
location of known offenders with HIV infection or AIDS demonstrate that cases of segregation, 
disciplinary dissociation or protective custody of inmates with HIV infection or AIDS are rare. 
For example, in October 1992 a total of 59 inmates known to have HIV infection and three 
inmates with AIDS were incarcerated in federal institutions. Of the 59 inmates with HIV 
infection, 55 were housed in the general population, two in health-care centres, one in disciplinary 
dissociation, and one in protective custody. Of the three inmates with AIDS, two were housed 
in the general population and one in a health-care centre. From January to October 1992 there 
were never more than five inmates with HIV infection in federal correctional facilities who were 
not located in the general population.

A decision by the Ontario Court of Justice has reaffirmed that segregation of inmates with 
HIV infection is justified only in exceptional cases. In the case of Ratte v. Kingston 
Penitentiary,138 Mr. Ratte, an inmate with HIV infection who had been put in solitary 

confinement, applied to be returned to the general prison population. The Court dismissed the 
application. While it recognized that segregation or isolation of inmates because of their positive 
HIV status is generally unjustified, the Court held that Mr. Ratte was in isolation not because he 
was infected but because he was potentially dangerous to the good order and discipline of the 
institution. According to correctional staff, he had once "attempted to incite the range to riot" and 
on three occasions he threatened to kill, bite or stab staff members. In other words, the Court 
held that isolation might be warranted not because of the inmate’s HIV infection but because of 
behaviour that could expose others to HIV.
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The only time that a prisoner should be isolated or segregated is when he or she 
exhibits predatory or violent behavior toward other prisoners or staff. Prisoners 
who are prone to violence whether HIV positive or negative should be isolated. 
HIV positive prisoners who are removed from the general population after 
engaging in "high risk" behavior should receive AIDS counseling and education and 
be given the same opportunity as non-HIV positive prisoners to return to the 
general prison population.146

C. ECAP’s Assessment

ECAP commends CSC for its practice of housing inmates with HIV infection or AIDS in the 
general prison population. However, more specific provisions in prison policies are possible that 
would minimize the risk of unwarranted segregation. In particular, the Directive could clearly 
state that decisions about the segregation of inmates with HIV infection or AIDS follow the same 
criteria as decisions about the segregation of any other inmate. For example, if inmates are violent 
or predatory, their actions may justify isolation or other disciplinary measures regardless of their 
HIV status. This would be consistent with the decision in Ratte. Such a change would reinforce 
the approach that CSC intends with its revision of the Commissioner’s Directive, namely that being 
HIV-infected is not a basis on which to segregate inmates. It would also be consistent with the 
Corrections and Conditional Release Act, which sets out guidelines concerning how and when

In Canada it is generally agreed that inmates with HIV infection or AIDS should normally 
be housed with the general inmate population. In practice, segregation or isolation is clearly the 
exception rather than the rule in federal institutions. Nevertheless, there have been examples of 
unwarranted segregation, and there is concern that segregation may be practised arbitrarily and 
that policies may be applied in a haphazard and inconsistent manner.

In response to this, the Federal/Provincial/Territorial Advisory Committee on AIDS 
recommended that all inmates should be housed with the general inmate population "unless 
[segregation is] required for the ... inmate’s own well being."141 The Federal Centre for AIDS 

Working Group on HIV Infection and Mental Health suggests that, [wjhenever possible, 
correctional facilities house inmates with HIV disease with the general prison population where 
they have access to the full range of programs and activities in the institutions."142 Similarly, 

PASAN stated that, as a matter of principle, "[p]risoners with HIV/AIDS should not be 
involuntarily isolated or segregated."143 PASAN argues that involuntary isolation of inmates 

with HIV/AIDS is not justifiable, nor is it in the best interests of either the isolated inmate or the 
general population. In particular, PASAN emphasizes that special housing arrangements should 
be considered only when inmates themselves request them, such as when their health may be 
jeopardized by viruses or opportunistic infections transmitted by others in the population. As 
stated by PASAN, ”[s]pecial housing ought to translate into supportive medical care, and not 
punishment or hardship.144 PASAN added that "involuntary isolation serves no one’s interests" 

and that "it presents to the prison population a false sense of security—that infectious people are 
removed from their lives and that therefore they need not take proper safe sex and safer drug 
precautions."145

Similar recommendations were made in the United States, where the National Prison 
Project stated:
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ConclusionsD.

ECAP considers that isolation of HIV-infected inmates should always be compatible with 
the guidelines contained in the Corrections and Conditional Release Act and should only be 
considered when an HIV-infected inmate requests it or when other means such as education and 
discipline of fellow inmates or corrections officers have failed to protect the infected inmate.

ECAP further considers that inmates with HIV infection or AIDS should be transferred 
to a health-care centre only when their medical condition clearly necessitates it and when the 
transfer is ordered by a physician.

Finally, ECAP considers that HIV-infected inmates should not be excluded from any 
educational, job or vocational program, and in particular from working in kitchens and infirmaries, 
by reason of their HIV status alone.

there is no other alternative; and 
the offenders pose a danger to themselves or others, jeopardize security, or 
would interfere with an investigation if left in the offender population.

administrative segregation is to be applied. The legislation states that segregation is only 
permissible when:

Housing:

ECAP agrees that inmates with HTV infection or AIDS should be housed with the 
general inmate population.

In order to minimize the risk of unwarranted segregation. Commissioner’s Directive 
821 and other applicable Directives should be revised to clearly state that decisions 
about housing of inmates with HTV infection or AIDS should follow the same 
criteria as those for any other inmate.

Activities:

The Commissioner’s Directive should be revised to clearly state that inmates with 
HTV infection or AIDS should have the opportunity to participate in the same 
educational, job and vocational programs as any other inmate.
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5. EDUCATIONAL PROGRAMS FOR INMATES

Education about HIV/AIDS5.1

Current Situation

149

150

The revised Directive (pending approval) is very similar in wording and content, but would 
seem to emphasize "live" instead of written education:

18. Regional Headquarters shall develop and coordinate a comprehensive 
educational effort directed at both staff and inmates. Specific components shall 
include:
a. educational materials and opportunities to be provided as part of the orientation 
for staff and for an inmate entering the system, and to include information on how 
AIDS is transmitted, infection control measures and precautions to minimize the 
risk of transmission of HIV; and
b. opportunities for periodic information updates to ensure staff and inmates are 
kept informed on developments relating to AIDS.

16. Regional Headquarters shall develop and coordinate a comprehensive 
educational effort directed at both staff and inmates. Specific components shall 
include:
a) information on how AIDS is transmitted, infection control measures and 
precautions to minimize the risk of transmission of HIV; and
b) periodic information updates to ensure staff and inmates are kept informed on 
developments relating to HIV and AIDS.

A.

With regard to educational programs, Commissioner’s Directive 821 reads as follows:

CSC considers that providing inmates with information about the prevention and 
transmission of infectious diseases is of paramount importance. An educational program for 
inmates was initiated prior to 1985, when the first case of AIDS was identified in the federal prison 
system, and it has been in existence ever since. According to Dr. Jacques Roy, Director General 
of CSC’s Health Care Services, "[t]he type, quality and quantity of material that has been made 
available has steadily improved as new information about AIDS and HIV has become 
available."148 On entering an institution, inmates view the video "AIDS: A Bad Way to Die," 

and a nurse is available to answer any questions they might have. A variety of other audiovisual 
materials are also shown, and brochures and pamphlets, available in French and English, are used 
as part of the educational program. Other educational and preventive activities include counselling 
upon request, group discussions with an institutional physician, and seminars.149

B. The Debate

The information programs concerning HIV/AIDS provided to inmates have been criticized as 
ineffective.150 In particular, it has been said that "they are not likely to be effective in changing
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Given the inmates’ preference to receiving education from non-Ministry officials, 
it is strongly recommended that training and education be provided by health/AIDS 
individuals and organizations external to the Ministry of Correctional Services. 
Continuous consultation with these organizations and community groups is critical 
to ensure that the program and information remains current, is unbiased, accurate, 
discouraging AIDS-phobic attitudes and false beliefs. The design, implementation 
and delivery of an AIDS educational program should be done by external health 
and/or AIDS experts and professionals. ... The Ministry should recognize and 
access the expertise and educational skills concerning HIV/AIDS which are 
available outside the field of corrections.158

The study revealed that the surveyed offenders "were keen on receiving HIV/AIDS 
education while incarcerated, and strongly supported initiatives to develop such a program in 
prison."159 This is confirmed by a preliminary analysis of the results of the questionnaire sent 

to the inmate committees. Responses to the questionnaire received to date reveal that most 
inmates believe there is a need for more education about HIV/AIDS.

behaviour, and that they are not mandatory or even pressed upon the inmates, although the prison 
setting would allow for this."151 It has also been pointed out that "information probably will 
not be of much use if inmates do not have the means to act on it."152 Inmates themselves have 

said that educational sessions are "simply frustrating" when they get information about how to 
protect themselves but the means to do so are not made available to them. Zoltan Lugosi

pointed out that "[wjhile there is a need for films to educate prison 
workers, general populations of all prisons need explicit HIV/AIDS education presented by 
recognized community educators" and that since "prisoners distrust prison authorities and are 
unlikely to discuss proscribed activities, peer groups and programs are the best approach."153

The Federal/Provincial/Territorial Advisory Committee on AIDS recommended that all 
inmates have access to "culturally and linguistically appropriate educational programs designed to 
minimize spread of the infection and provide factual information about risks and preventive 
measures."f54

In its presentation to the Parliamentary Ad Hoc Committee on AIDS on 13 May 1992, the 
Canadian AIDS Society stated that "[n]ow is the time to develop a strategy on HIV/AIDS in 
prisons that will include... effective education programs for both staff and inmates," and that both 
staff and inmates should be involved in the development and delivery of these programs.155

PASAN has recommended that HIV/AIDS education: (1) be made compulsory for all 
inmates; (2) be comprehensive; (3) "recognize and respond to the needs of prisoners with 
disabilities, from different ethnic and linguistic backgrounds, with varying language skills, and of 
different races, sexes, and sexual orientations"; (4) be provided through group HIV/AIDS 
educational sessions, and also be made available to inmates individually upon their entering and 
exiting the correctional facility; and (5) be provided by external, community-based HIV/AIDS and 
health organizations.156

Similar recommendations can be found in the AIDS education needs assessment study 
undertaken by the John Howard Society of Metropolitan Toronto,157 which examined the level 

of HIV/AIDS awareness and knowledge in two provincial institutions in Ontario:
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At Matsqui Institution, a group was formed to "educate our fellow prisoners on the
HIV/AIDS problem" and to "offer comfort and support to HIV/AIDS patients within the 
institution."^63 The group also initiated an HIV/AIDS workshop that took place at the

institution in February 1993.

Generally, prisoners only used condoms with sexual partners they did not know 
well, and stopped practising safer sex after an average of one month. Inmates who 
injected intravenous drugs tended to share their equipment, mostly with their sexual 
partners, and commonly cleaned the shared equipment. Prisoners with tattoos 
were generally unaware of the risks involved with HIV transmission when sharing 
tattoo guns, needles and/or inks.160

A second study undertaken by the John Howard Society examined inmates’ knowledge, 
attitudes and behaviours concerning HIV/AIDS. In particular, the study examined inmates’ 
attitudes toward HIV-infected inmates, toward correctional staff and community groups, and 
toward HIV testing. Further, identified risk-producing behaviours prior to incarceration were 
explored. Surveyed inmates had a high level of awareness concerning HIV and AIDS. However, 
the study also revealed many gaps in inmates’ knowledge that were due primarily to myths and 
misconceptions. Further, many inmates expressed "strong AIDS-phobic and homophobic 
attitudes," felt threatened if fellow inmates infected with HIV were in their units or ranges, and 
suggested separate living arrangements in the institution for infected offenders. With regard to 
risk-producing behaviours in which inmates had engaged prior to imprisonment, the study results 
have been summarized as follows:

In Dorchester Penitentiary, a federal institution in New Brunswick, a support group for 
prisoners with HIV infection or AIDS has been established with the help of the local 
community group SIDA/AIDS Moncton. Monthly meetings are held at the institution in 
an effort to disseminate information about infectious diseases, informational material has 
been distributed on the ranges, and seminars on HIV/AIDS have been held for inmates 
and for staff.

The study concluded that "[a]n education program should target the gaps in prisoners’ 
knowledge, emphasize risk-reduction intervention for life in prison and outside prison, and 
encourage healthy attitude changes which will ultimately decrease their phobic-laden 
opinions."161

In some prisons, HIV/AIDS educational and support services are already provided by 
community-based AIDS organizations:

The Kingston AIDS Project’s Prison Outreach Program, funded by the federal 
government, provides HIV/AIDS education, support, one-on-one counselling, and advocacy 
to prisoners living with HIV disease. Peer education and support groups made up of 
inmates and sponsored by the Kingston AIDS Project operate in two correctional facilities. 
At one of these facilities, Kingston Penitentiary, an inmate was recently appointed Peer 
Health Counsellor, and his position became a full-time paid position.162
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22.

g)
h)

With regard to peer education, the Minister of National Health and Welfare, the Hon. 
Benoit Bouchard, in a letter addressed to the AIDS Prison Group at Dorchester Penitentiary, 
recently stated:

The Correctional Service of Canada will actively encourage community and 
self-help groups to provide, as appropriate, support and information to 
inmates with HIV infection or AIDS, and their families.

The importance of community support is also acknowledged in the revised version of 
Commissioner’s Directive 821 (pending approval). A new section on community support reads 
as follows:

It is our feeling that the inmates may be more likely to believe warnings that come 
from groups independent of the Correctional Service of Canada. We therefore 
count to a large extent on these external groups for help.167

a)
b)

Former CSC Commissioner Ole Ingstrup has stated that ”[t]he Correctional Service puts 
a high value on the information and support the various community AIDS groups ... can provide 
for offenders with HIV."166 Further, he said:

At the time of writing, an HIV and Friends Resource Group was being formed at Mission 
Institution.164 The objectives of this group were formulated as follows:

To advocate responsible behaviour by inmates and their families. 
To provide information, education, and increase awareness of HIV/AIDS 
issues within the institution and community.
With the assistance of the [Vancouver] Persons with AIDS Society and 
AIDS Vancouver, provide Peer Counselling Training to interested group 
members.
To provide "On Call" support for newly diagnosed inmates, if required, to 
assist them in the initial adjustment phase, so long as operational 
requirements can be successfully addressed.
To work in conjunction with Health Care Service and the Institutional 
Pyschologist in assisting inmates adjust to their diagnosis.
To assist HIV/AIDS inmates in accessing the various support/therapy 
services available in the community.
Arrange ongoing and updated seminars for staff, inmates and their families. 
To develop a greater acceptance and understanding of HIV/AIDS within 
the institution.
Through their involvement in this Group, members would develop a greater 
awareness of the issues, themselves and others. In so doing, they would 
develop a greater sensitivity toward those learning to live with the effects 
of HIV/AIDS.165
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Internationally, there is wide range of HIV/AIDS education and prevention programs in

..169

-V/1 o, 
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(1)

(2)

(3)

(4)

I commend your personal courage and conviction in addressing AIDS issues in 
correctional settings. Our experience dealing with AIDS in other settings clearly 
demonstrates the need for and effectiveness of peer-led efforts like yours. I am 
certain that many prisoners have benefitted from your program, whether through 
support and counselling, access to services, or preventive information.168 

Education should be timely. AIDS education should be instituted before 
there are significant numbers of HIV positive prisoners. Such pro-active 
programs are able to avert the development of serious concerns amongst 
staff and prisoners. ...
Education should be mandatory for inmates and staff. Whilst mandatory 
education is expensive and difficult to administer, the importance of AIDS 
education requires such measures.
AIDS training should be regularly presented and regularly up-dated to 
respond to changing information and the often misleading media coverage 
of AIDS. Mechanisms for obtaining the latest information and up-dating 
the message conveyed should be developed.
AIDS education should include mechanisms which involve inmates and staff 
in the development and presentation of the education programs. "The best 
AIDS program involves representatives of the target audiences in the 
development of AIDS education and training. Behavioural change, which 
is the primary goal of AIDS education, requires a whole range of new 
strategies that may include tailoring the format to the group; including the 
target group in the delivery of the information; using the informal but 
powerful prisoner hierarchy; making each gaol responsible for its own AIDS 
prevention strategies; devising an effective form of evaluation; and linking 
the education strategies with community programs."

An overview of some of these programs and the steps that are being taken to maintain and enhance 
their effectiveness can be found in a report on AIDS Education and Prevention Programs in Correctional 
Institutions Worldwide, prepared by L. Fitzsimmons, University of Waterloo, for the AIDS Information and 
Education Services Unit, Health Promotion Directorate, Health Services & Promotion Branch, Health and 
Welfare Canada, 1992.

prisons^20!
In Australia, the New South Wales Anti-Discrimination Board stated that ”[t]he most 

effective programs both of HIV education for prisoners generally, and support for HIV positive 
prisoners particularly are clearly those in which there is a maximum involvement of prisoners, 
supported by appropriately selected and adequately trained outside counsellors."169 The Board 

continued by saying that, [gjiven both the long established sense of hostility between prisoners and 
prison officers, and the widespread (and largely accurate) perception that confidentiality does not 
exist within the prison system, the use of prison officers, or even prison staff more generally, in 
such programs would seem unlikely to be effective."170 In their report, Heilpern and Egger 

proposed the following "key elements for an education program within the prisons":
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(5)

(6)

(7)

(8)

(9)

(10)

(3)

(4)

(5)

(1)
(2)

AIDS training and education should be live. "It is the single most effective 
format becuase it allows for interaction and feedback. It is also often 
recommended that a person with AIDS should be present because of the 
powerfully motivating influence of personal testimony."
The AIDS educators should be credible. The AIDS educator should 
understand the prison system and foster credibility. The messge should be 
accurate and straightforward with no judgmental or hidden ideological 
content. The education program should be in appropriate language and as 
non-technical as possible.
Live training should be supplemented with video tapes and/or written 
informational materials.
AIDS education should be sensitive to the specific concerns of the 
institution. In addition to providing basic information on the disease, the 
education program should address the specific concerns current in the 
prison no matter how irrational such concerns may be. In prison, AIDS 
education should address the major risk factors—needle sharing, sexual 
activities, tattooing and the risks associated with fights and other situations 
where blood may be spilt.
There must be a high level of executive commitment. The importance of 
this is threefold:

it enhances the credibility of the program;
it emphatically demonstrates the content of the program by way of 
example;
it involves a pragmatic commitment at all levels in the administration 
of the prison.

"AIDS programs thrive in prisons because management will it." 
The AIDS education program should be rigorously monitored and 
evaluated in order to ensure that the objectives are being met.171

In some prisons in Australia, peer education is a major component of efforts to prevent 
the further spread of HIV infection. In particular, the Centre for Education and Information on 
Drugs and Alcohol, in association with the Prison AIDS Project of the New South Wales 
Department of Corrective Services, developed a training manual for a National Prisons HIV Peer 
Education Program.172 The manual is designed to be used by noncustodial prison staff and 

community educators conducting HIV peer-education training with inmates in prisons. 
Specifically, it is designed to enable educators to

provide inmates with the knowledge and skills necessary to avoid HIV infection; 
motivate selected prisoners to play an active role in HIV-prevention activities with other 
prisoners;
develop prisoner "peer educators" with the ability and the willingness to inform other 
prisoners about HIV transmission and about safe sexual and safe drug-use practices; 
assist peer educators to develop the skills and willingness to actively support inmates who 
are HIV-positive;
establish a support infrastructure of prison management, custodial staff, noncustodial staff 
and prisoners who will work together to actively facilitate all HIV-prevention activities;
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(6)

(7)

The document continues by saying:

Several reasons are given for why peer education is so effective.

(1)

(2)

(3)

(4)

(5)

develop an understanding of and a sensitivity to the particular learning needs of diverse 
groups of prisoners, in particular those with a developmental disability, those from non­
English speaking backgrounds, Aboriginal prisoners, and women prisoners; 
access information, resources and support.

The prison setting is special. It is necessary to recognize and then positively tap 
into the power of the prison culture. HIV education strategies are unlikely to 
succeed if they are imposed from a central authority. If they are going to become 
part of the culture of both inmates and staff, they need to evolve in a way that will 
be relevant and acceptable to the particular gaol.175

Since HIV transmission in prison often involves illegal practices, the Peer Educator 
may be the only person able to speak candidly to other inmates about HIV 
transmission.
Peer Educators’ input is not viewed with the same suspicion or as the "propaganda" 
from the prison hierarchy.
Peer Educators are more likely to be able to realistically discuss the alternatives to 
risk behavior that are available to inmates, acknowledging the real problems that 
people face.
They are more likely to be able to respond to issues as they arise and in an 
ongoing way, rather than providing a formal service within a limited time and 
setting.
They are able to judge which educational strategies would work within their prison 
and link HIV/AIDS prevention to the existing culture and informal power 

structure.

[t]he Peer Education Approach to preventing the spread of HIV/AIDS aims to 
build and reinforce prisoners’ ability and motivation to manage their own health 
and well being. This self management method has been shown to be a powerful 
way of achieving behaviour and attitude change where other methods have 
failed.174

Overall, this HIV Peer Education Program "aims to prevent the spread of HIV amongst 
the inmate population by enabling prisoners to obtain the knowledge, skills and attitudes needed 
to avoid infection."173 This is achieved by directly involving prisoners, so that they "own" the 

process of HIV/AIDS prevention within the prison system; establishing structures in prisons for 
providing long-term support to prisoners’ self-management in preventing the spread of HIV/AIDS; 
and providing comprehensive HIV educational programs that are consistent with the traditions and 
cultures already established in the prison system. As stated in the manual,
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1.

4.

5.

8.

10.

12.

178

The Recommendations conclude with the statement that

179

All prisoners on intake should be mandated to attend an AIDS education session 
that includes a live presentation by an AIDS educator, as well as the dissemination 
of simply written educational materials. We recommend these programs be 
conducted by outside non-correctional organizations such as the public health 
department or local AIDS service agencies. Prisoners are generally skeptical of

AIDS prevention programs remain the single most effective strategy for slowing the 
spread of HIV infection. Inmates, like others in society, have the right to be 
protected from life-threatening illnesses. For legal, moral and public health 
reasons, correctional and health officials should develop effective and 
comprehensive AIDS prevention programs in correctional settings.179

All inmates should participate in a mandatory AIDS information and 
education session upon entry into the system. ...
Inmates should have the opportunity to participate in ongoing groups that 
provide information and support about risk reduction. ...
Peer educators can play an important role in prison AIDS prevention 
programs. ...
Prevention programs need to be closely linked to health and social services 
for inmates with HIV/AIDS. ...
Prisoners should be included in planning and implementing AIDS 
prevention programs....
Correctional systems, prison health services, AIDS organizations, prisoners’ 
rights groups and public health professionals need to work together to 
create effective AIDS prevention programs in correctional settings.178

Prisoners’ AIDS committees operating in prisons in New South Wales impart knowledge 
of HIV/AIDS prevention to other prisoners. Their methods include group sessions, pamphlets, 
posters, HIV/AIDS knowledge-based competitions, plays, video scriptwriting, and musical 
compositions.176 Education officers facilitate the committees’ work with up-to-date information, 

and their activities include allowing openly HIV-positive people from the outside community to 
talk to prisoners, using videos and medical literature, using professional scriptwriters to develop 
educational resource materials, and organising poster competitions. The education officers also 
liaise with prison staff and authorities and prisoners.

In the United States, the National Commission on AIDS examined existing educational 
programs, concluding that they "vary enormously from jurisdiction to jurisdiction."177 Among 
the Recommendations for AIDS Prevention Programs in Correctional Settings endorsed by the 
Commission are the following:

The National Prison Project on Care and Treatment of HIV-infected Prisoners also 
acknowledged that "[a] comprehensive and quality education program is one of the most successful 
tools for controlling HIV infection in prison."180 In particular, the Project recommended the 
following:
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182
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information received from Department of Corrections staff. We recommend 
periodic follow-up education sessions for prisoners who wish to receive further 
information. We also recommend that support groups be set up for HIV-infected 
prisoners, those with IV drug use history, the worried well and others. An essential 
educational component that has worked quite successfully in New York State and 
Massachusetts prisons is the peer education and counseling model. The training 
and utilization of prisoners as AIDS educators is essential to the success of any 
AIDS education program.181

On the one hand, no other institution in this society has a higher concentration of 
people at substantial risk of HIV infection. Moreover, the population in prisons 
and jails is unlikely to have been reached by other AIDS education programs. On 
the other hand, formidable obstacles impede effective programs in the correctional 
system. These include an authoritarian atmosphere, preoccupation with security, 
inmates’ mistrust of public health professionals, violence, discrimination and a high 
turn over of inmates.184

ECAP’s Assessment
In today’s society we are constantly being bombarded with media hype and other 
people’s unfounded fears and insecurities that we are actually less educated than 
we think about the issues and how HIV/AIDS is spread.182

ECAP sometimes heard from inmates that they had received enough and did not need or 
want more education about HIV/AIDS. Other inmates told ECAP that they never received 
education about HIV/AIDS in prison or that it was limited to making pamphlets on HIV/AIDS 
available to them and to regular screening of an HIV/AIDS video on the internal TV channel. 
Criticism that the educational and information programs provided to inmates are ineffective was 
also often voiced. It quickly became obvious to ECAP that the quantity and, in particular, the 
quality of education on HIV/AIDS varies greatly among institutions, from live education sessions 
with the participation of outside community groups to the provision of printed and video materials. 
In general, both the results of the studies undertaken by the John Howard Society of Metropolitan 
Toronto and the preliminary results of the questionnaire that ECAP sent to the inmate 
committees in federal penitentiaries revealed that although inmates may have a relatively high level 
of knowledge and awareness about HIV/AIDS, they also have many misconceptions and 
unfounded fears. Further, most inmates indicated that they felt it would be useful to have more 
or better educational programs on HIV/AIDS than what was currently available to them.

Although ECAP commends CSC for making available and continuously upgrading 
educational materials on HIV/AIDS for inmates, it strongly believes that educational efforts should 

ECAP believes that education of inmates about HIV/AIDS is the most important effort 
that can be made to promote and protect their health, particularly since prisoners are often "the 
people previously missed by traditional and mainstream education and prevention... [bjecause they 
are usually out of school and may have low levels of literacy."183 Prisons present extraordinary 

opportunities and challenges for HIV/AIDS prevention efforts:
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shift from purely passive to more active and participatory forms of education. There are many 
reasons why current educational efforts are often perceived as being ineffective. Among these 
reasons are that information may not "engage" inmates, in particular when there is non-inmate 
authorship and content, that it does not meet the literacy requirements of inmates, and that peer 
reinforcement of educational efforts is lacking. ECAP believes that every inmate should be given 
informational materials on HIV/AIDS, such as brochures or the booklet Get the Facts, published 
by the John Howard Society, at the time of admission. However, the emphasis should be on small 
group-education sessions that encourage the participation of individual inmates and include role­
plays and other interactive forms of communication. Whenever possible, these sessions should be 
delivered by external, community-based organizations which should be funded to develop and carry 
out such programs, or by peers who have developed expertise in doing so. ECAP believes that 
peer educators can play a vital role in educating other inmates and that peer education and 
educational sessions delivered by external organizations will be better received than education by 
CSC staff. ECAP was encouraged to see that CSC and the Minister of Health have both 
expressed support for education carried out by external organizations or by peers. In this context, 
CSC is to be congratulated for its very promising initiative of designating an inmate as a paid 
health counsellor.

ECAP further believes that education about HIV/AIDS should be ongoing. Inmates 
should have the opportunity and be encouraged to participate in ongoing groups that provide 
themselves with information and support about risk reduction. A single intervention, even if 
repeated on a regular basis, is unlikely to lead to significant changes in risk behaviour. Inmates 
therefore need the opportunity to raise questions, learn preventive skills, explore feelings, and gain 
support for harm reduction.1 5 Such programs would best be developed by peers and integrated 

into a variety of existing programs.
Regarding the question of whether participation in educational sessions about HIV/AIDS 

should be mandatory, ECAP received mixed answers. Some inmates and groups like PASAN 
expressed the fear that inmates would not participate if participation was voluntary. It has also 
been argued that mandatory sessions would reduce the stigmatization that can occur if HIV/AIDS 
educational programs are voluntary. Others said that inmates would be "turned off and unwilling 
to attend if participation was mandatory. ECAP believes that, in order to attract a large but 
interested audience, participation should not be mandatory but should be strongly encouraged. 
This could include providing incentives or payment for attending or participating in such activities. 
One inmate suggested that "outside seminar leaders" should be brought in to talk to the inmates 
at their workplace:

If outside seminar leaders were brought in and went to talk to the inmates where 
they work an easier atmosphere would be developed. Inmates would be in a group 
they are already relatively comfortable with. The groups would be relatively small 
and would encourage interaction in a familiar environment. Meeting at the 
inmates’ place of employment would get away from the idea of mandatory 
attendance. This method would also reach the staff supervisors who are there. 
Small—1 or 2 person—shops or jobs could be amalgamated in a related area to keep 
the informality.186
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ConclusionsD.

(4) CSC in collaboration with Health and Welfare Canada and others should fund 
such organizations to provide this education.

(6) CSC in collaboration with Health and Welfare Canada and others should 
provide the funding necessary to support such efforts.

(5) Because peer education has been found to be one of the most effective means 
of educating people about HIV infection and AIDS, inmates should be encouraged 
to develop and assisted in delivering their own peer education, counselling and 
support programs.

(7) In each institution, CSC should create or designate one or more inmate job 
positions as peer health counsellors, and provide for appropriate training, support 
and evaluation.

(2) Soon after admission and as part of the reception program, every inmate should 
be offered educational sessions about HTV infection and AIDS.

(3) External, community-based AIDS, health or prisoner organizations should be 
encouraged to deliver or supplement these sessions.

(1) On entry into the institution, all inmates should receive written information 
about HIV infection and AIDS that is appropriate to their level of literatty. This 
could be in the form of pamphlets or of a booklet such as Get the Facts, published 
by the John Howard Society.

ECAP considers that education about HTV infection and AIDS is the most 
important effort to promote and protect the health of inmates and prevent 
transmission of HIV and other infectious agents in federal correctional institutions. 
ECAP recognizes that educational efforts are already in place in federal 
correctional institutions but it considers that these efforts may be improved by the 
following:
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Education about Drug Use^21!5.2

.488

..190

[21]

1. Describe aspects in a person’s life that are negatively affected by the abuse of 
drugs and alcohol;
2. Identify CSC policies and procedures that address the use of alcohol and drugs;

Many terms are commonly used to describe or define the use, misuse or abuse of drugs, of which 
"drug abuse" or "substance abuse" may be the most widely accepted. However, the difficulty of defining the 
boundaries between what constitutes drug use, misuse or abuse, as well as the controversy surrounding these 
terms and their boundaries, have to be recognized. In its "Lexicon of Psychiatric and Mental Health Terms," 
WHO recognizes that the term "drug abuse," defined as "[t]he self-administration of a medicinal or pleasurable 
substance in a quantity or manner that impairs health or social functioning," has pejorative overtones, and 
advises "to restrict its use to indicate the malevolence of an individual, or of his or her behaviour." The terms 
"drug abuse" and "substance abuse" will therefore not be used in this Working Paper, except when they refer 
to CSC programs (where the term "substance abuse" is used) or to texts of other authors who use other similar 
terms. Rather, the neutral term "drug use" will be used. Any drug can be used in a harmful way, impair 
health, cause disease or lead to chronic consumption. Harms can result if too much of a certain drug is taken, 
if a drug is taken regularly over a long period of time, if it is taken for the wrong reason or without following 
instructions, or if it is taken in combination with certain other drugs. Rather than talk about "drug abuse," 
it is therefore more useful to talk about "drug use" without a priori judgment about whether the behaviour 
concerned is or is not a "problem" or "harmful." A two-stage analysis is often necessary, i.e., "an objective and 
empirical description of a society’s pattern and determinants of drug use, and a social process which 
determines what part of the total spectrum of use is to be viewed as abuse." For a more detailed discussion, 
see Jurgens R, Gilmore N, Somerville MA. Drugs and Drug Use. In Drug Use and Human Rights in Europe. 
Edited by J Silvis, A Hendriks, N Gilmore. Report for the European Commission. Utrecht/Montreal: 1992, 
7-31 at 11-12, with many references.

A. Current Situation

CSC has made a strong commitment to providing programs and services for drug users. This is 
seen as "part of CSC’s effort to successfully reintegrate offenders into the community, especially 
since close to 70 per cent of offenders exhibit substance abuse problems to some degree."187 

Although CSC acknowledges that it "cannot claim to have all the answers, we [CSC] feel we are 
heading in the right direction."188 In the past, substance abuse programming within CSC was 

very fragmented, and it was felt that a process was needed "to bring everything together in a 
focused way and to co-ordinate the efforts of different departments."189 This led to the 

creation in August 1989 of the Task Force on the Reduction of Substance Abuse. The Task 
Force subsequently developed a framework within which CSC could plan and implement programs, 
services and policies to reduce alcohol and drug-related problems among offenders. The 53 
recommendations contained in the Task Force’s report include several that deal with education 
for inmates about drug use.

Recommendations 15 through 17 deal with the development and delivery of a Substance 
Abuse Induction Module targeted to all newly admitted inmates. The goal is "to provide education 
and information on CSC policies and procedures in order to influence offender attitudes and 
intentions against abusing drugs and alcohol, and encourage participation in programs which 
address individual needs."190 The Task Force suggested that, upon completion of the module, 

offenders should be able to:
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Recommendations 18 through 21 deal with the delivery of educational programs on 
substance abuse within CSC. Education about substance abuse is seen as "an interactive process, 
which provides the offender with the knowledge and awareness to critically evaluate the impact 
of substance abuse on his/her life."

An Alcohol, Drugs and Personal Choice Program consisting of nine three-hour educational 
sessions is now being implemented on a national level. The primary objective of this educational 
program has been descibed as "[making] participants aware of the costs of substance abuse, both 
to themselves as individuals and to society." The program is intended to influence participants’ 
attitudes toward substance abuse and to motivate them to change their behaviour.

Implementation of a program designed to meet the needs of those offenders who require 
a moderate level of intervention is also underway. The Offender Substance Abuse Pre-Release 
Program (OSAP) consists of 26 half-day sessions and is intended "to give offenders the basic skills 
they need to cope with situations involving drugs and alcohol." OSAP is based on the "social 
learning model of addiction" and contains eight main components: alcohol and drug education, 
self-management skills, social skills, job-skills refresher, leisure and lifestyle, pre-release planning, 
relapse prevention and management, and one-on-one counselling sessions.

The Reception Module and these two programs are part of CSC’s effort "to explore new 
ways to provide the most effective programming for offenders." A data-collection system has 
recently been implemented to provide a summary of substance-abuse programming within CSC. 
Staff will report four times a year for each substance-abuse program available to offenders in the 
community and in the institutions. The data collected will assist CSC "in mapping future 
directions."194

3. Discuss the links between substance abuse and criminality, violence in the 
institution, and re-integration into society;
4. Identify personal/social consequences of using/not using drugs and alcohol in 
prison; and
5. Describe program opportunities available to them, and how they will get 
involved.191

to accurately identify the nature and seriousness of substance abuse problems 
among newly-admitted offenders, and to provide important statistical information 
about the offender population which will assist in the development of future 
programs.193

As a result of these recommendations, a half-day Drug and Alcohol Reception Induction 
Module has been developed for use with all offenders in reception programs. This module "is 
designed to encourage those individuals to think about the way alcohol and drug use, either their 
own or that of members of their family, has affected their lives."192 A video is being produced 

as part of the module. This will "portray a realistic story of a male offender and a female offender 
who have recently returned to a correctional facility as a result of substance abuse."

Further, a Computerized Lifestyle Assessment Instrument (CLAI) is operational in all CSC 
reception sites. CLAI was originally used in the community to screen health problems and was 
later adapted for use with offenders. CLAI’s two primary uses have been described as follows:
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For those who do substance abuse programs, [these] are a general waste of 
time—dispensing of outdated or factually false information is the staple of the 
institutional programs CSC funds. Most of these programs are now taught by CSC 
personnel who have no personal experience with what they are talking about. 
Their information largely comes from books written by people who got their 
information from books.

C. ECAP’s Assessment

ECAP commends CSC for its major effort to provide inmates with programs on drug use. In 
particular, ECAP agrees with a statement by John Eno, formerly a substance-abuse coordinator 
at Drumheller Institution and now co-responsible for substance-abuse programming within CSC 
at the national level. He stated that CSC’s substance-abuse programming efforts "are now heading 
in the right direction" but that they "still have a long way to go."197 ECAP was impressed by 

the programs available to inmates and by the fact that outside organizations are sometimes asked 
to supplement the information provided. However, ECAP believes that these efforts to educate 
inmates about drug use can be made more effective. The preliminary analysis of answers to the 
questionnaire sent to inmate committees reveals that the vast majority of inmates support the 
making available of information and educational programs about drug use to inmates. Inmates 
often told ECAP that they disbelieved or were sceptical of much of the information currently 
provided in the course of these programs.

Generally, ECAP was told that when community-based groups were invited to give 
presentations on drug use, the presentations were much better received by inmates. ECAP

B. The Debate

Most of the issues that arise in any debate about education on drug use in prisons have already 
been discussed in section 5.1 of this Working Paper, which deals with education about HIV/AIDS. 
It is generally agreed that: (1) educational materials, whether on HIV/AIDS or on drug use, are 
likely to correspond better to the reality and needs of the populations targeted, and therefore be 
more credible and effective, if the populations to which they are targeted participate in their 
development; (2) that outside community-based or health organizations should deliver, or have 
input into, educational sessions; and (3) that peer education should also be a priority. This is 
reflected in the recommendations that have been made with regard to education on drug use in 
prisons. For example, PASAN recommended that "[c]ommunity-based workers should educate 
prisoners about substance use as a health issue."195 PASAN views an educational component 

relating to drug use as an essential part of the health-care model the Network proposes for dealing 
with drug use in prisons. It points out that education is better received by inmates when provided 
through outside sources and through an inmate peer-support program, and suggests that 
educational programs be developed by "an appropriate pool of community resources." Similarly, 
Diane Riley in her submission to ECAP suggests that "[d]rug education programmes ... should be 
run by community based organizations brought into the prisons and peer education programmes 
should be encouraged."196

On the questionnaire sent out, one inmate commented on CSC’s substance-abuse programs 
as follows:
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(6) CSC in collaboration with Canada’s Drug Strategy and others should fund such 
efforts.

(5) Because peer education has been found to be one of the most effective means 
of educating people about drug use, inmates should be encouraged to develop and 
assisted in delivering their own peer education, counselling and support programs.

(1) Revision of the Drug and Alcohol Reception Induction Module to include input 
by external, community-based organizations and by inmates.

(3) External, community-based drug-use, health or prisoner organizations should 
be encouraged to deliver or supplement these programs.

(2) Revision of the Alcohol and Drug Education Program to include input by 
external, community-based organizations and by inmates.

(4) CSC in collaboration with Canada’s Drug Strategy and others should fund such 
organizations to provide this education.

ECAP considers that education about drug use is one of the most important efforts to 
promote and protect the health of inmates and prevent transmission of HIV and other 
infectious agents in federal correctional institutions. ECAP recognizes that educational 
efforts are already in place in federal correctional institutions but it also considers that 
these efforts may be improved by the following:

believes that input by community groups into educational programs on drug use is essential. The 
focus of current CSC programming is on reduction of drug use rather than of the harms from 
drug use. While efforts to prevent or reduce drug use may be important, ECAP believes that 
education about how to reduce the harms from drug use is also essential. This includes education 
about safer injection drug use. As Heilpern and Egger have stated, "the importance of preventing 
the spread of the disease makes it essential that information on cleaning drug equipment must be 
provided."198 Outside community groups would be particularly suited to provide inmates with 
such information and education. Further, in the context of education about how to reduce the 
harms from injection drug use, it will be important to not only provide relevant information but 
also to make accessible the means that will enable inmates to practice safer injection drug use. 
Finally, peer education should be promoted, and inmates should be assisted in developing their 
own educational programs.
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6. Preventive Measures for Inmates

6.1.1 Consensual Sexual Activity

A. Current Situation

B. The Debate

n!99
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(2) Dealing with consensual sexual activity in prisons

One of the most important steps toward instituting effective measures to prevent HIV transmission 
in correctional settings was making condoms available in federal penitentiaries as of 1 January 
1992. Each penitentiary has established its own system for making them available. These range 
from distributing condoms to every inmate and leaving supplies of them in living units in some 
prisons, to restricting their distribution to prison health-care services. Dental dams are also being 
made available to female prisoners.

Its prevalence is difficult to estimate. It is presumably based on such factors as whether 
the accommodation is single-cell or dormitory, the duration of the sentence, the security 
classification and the extent to which conjugal visits are permitted.200

Regarding the prevalence of sexual activity in Canadian prisons, the Parliamentary Ad Hoc 
Committee on AIDS stated that "[w]e know that there is sexual activity in prison " 

referred to several studies on the extent of sexual activity in prisons in the United States. 
These studies suggest that between 10 and 30 percent of inmates engage in homosexual activity. 
"[Hjomosexual activity among male prison inmates, including situational homosexuality, is a 
significant, widely-recognized behaviour pattern in prisons."203

(1) Prevalence of consensual sexual activity

Homosexual activity occurs inside prisons, as it does outside, as a consequence of 
preferred sexual orientation. In addition, prison life produces conditions which 
encourage the establishment of homosexual relationships within the 
institution..."199

(2) Dealing with consensual sexual activity in prisons

According to the latest figures from the World Health Organization’s network on HIV/AIDS in 
prison, 23 of the 52 prison systems sampled allow condom distribution.204 Significantly, no 

country that has adopted a policy of making condoms available in prisons has reversed the policy. 
In some countries, however, making condoms available in prisons is still opposed on the grounds 
that sexual activity is illegal in public and that prisons are public spaces. Among the systems that 

(1) Prevalence of consensual sexual activity

There is no reliable data on the prevalence of consensual sexual activity in Canadian prisons. 
Nevertheless, there is no reason to presume that it does not occur or that it may not be 
widespread.
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However, in federal penitentiaries, as in other prison systems where condoms have been 
made available, "finding the best distribution channels and encouraging condom use remain 
problems, even when the principle of availability is accepted."207

The Ontario Regional HIV/AIDS Advisory Committee reviewed the adequacy and 
confidentiality of the condom distribution process and concluded that "(cjondom dispensing should 
be readily available, anonymous, and not obsessed with the number of condoms per 
offender."208 In particular, the Committee recommended that condoms should be distributed 

in institutions in the following manner:

refuse to make condoms available are many in the United States, where the National Commission 
on AIDS stated in 1991 that it was "distressed to find that only a handful of prison systems 
distribute condoms."205

In Canada, many of the provincial prison systems have followed the decision of the 
Solicitor General of Canada and have made condoms available to prisoners in provincial prisons 
or are considering doing so in the near future. Some provinces, however, including New 
Brunswick, Newfoundland, Nova Scotia, Prince Edward Island and Saskatchewan, had, at the time 
of their submissions to ECAP, no plans to make condoms available.

The decision by CSC to make condoms available has been widely praised. For example, 
the Canadian AIDS Society stated:

PASAN also expressed concern with the method of condom distribution and recommended 
that they should not only be distributed through health-care services but should also be available 
in showers and on ranges. In particular, PASAN emphasized that condoms should be available 
safely and confidentially, and that dental dams and lubricants should also be easily accessible and 
free of charge to both men and women 210

The 1989 Australian National HIV/AIDS Strategy also emphasized that "condoms should 
be freely and anonymously available to all prisoners."21

We wish to acknowledge that progress has been made on this very issue 
[HIV/AIDS in prisons]. We were very pleased by the Fall announcement by the 
Solicitor General of Canada to have condoms available in federal prisons. It is an 
important step and has acted as a catalyst for discussion in provincial 
ministries.206

(1) Free of charge;
(2) Through the Health Care Centre (offenders SHOULD NOT HAVE TO ASK

FOR THEM OR SIGN FOR THEM)[emphasis in the original];
(3) Available in other locations to preserve anonymity;
(4) Dispensers shall be open receptacles to ensure privacy; and,
(5) Lubrication packets shall be available in the same location as the

condoms.209
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C. ECAP’s Assessment

ECAP commends the Solicitor General of Canada for his decision to make condoms available to 
inmates in federal penitentiaries. ECAP was constantly told by both staff and inmates that this 
decision has been well-accepted and has not created any documented problems in the institutions. 
This is consistent with the experience in other prison systems like that of New York City: years 
of experience have shown that condom availability has not resulted in security problems or other 
negative incidents.212

In many federal institutions condoms are easily and discreetly available to inmates. In 
these institutions condoms are available not only in the health-care centres but also in other 
locations where inmates regularly meet, or which they pass through or have access to. Inmates 
in some institutions have complained to ECAP that they do not have discreet access to condoms. 
These inmates said they were afraid to pick up condoms at the institution’s health-care centre for 
fear of being identified as engaging in homosexual activity and of being discriminated against. In 
their responses to the questionnaires sent to them, many of the inmate committees also expressed 
a wish that condoms be made available through mechanisms or channels other than those already 
used in their particular institution. Water-based lubricant is essential to the correct use of 
condoms and to other safer sex practices, but ECAP was informed that it is not always available 
to inmates or that, as is the case with condoms, access to it is not always easy or discreet.

ECAP has considered what the optimal mechanisms for condom distribution might be. 
The Committee also considered whether or not condoms should be given to prisoners at entry into 
prison, and to prisoners leaving prison, for example as a "health kit." These kits would include 
condoms, dental dams, lubricant, educational materials, band-aids, disinfectant, acetaminophen, 
and relevant information about drug use and health services,

ECAP believes that inmates in every institution should be able to obtain condoms easily 
and discreetly and that there should be no real or perceived barriers discouraging inmates from 
protecting themselves and their partners when engaging in sexual activity. This should also apply 
to access to dental dams and water-based lubricant.

ECAP favours distribution of a "health kit" to every inmate on entry into prison. ECAP 
believes that provision of such a kit is important for the following reasons. It would make 
available to inmates the materials necessary for them to protect themselves against HIV 
transmission, without their having to go and ask for them or having to pick them up where they 
might be seen by staff or fellow inmates. This would also contribute to the destigmatization of 
sexual activity in prison and encourage more open discussion about it. At the same time, inmates 
would be provided with basic medical supplies, and this would have the effect of emphasizing the 
importance of their looking after their health and well-being. Further, offering a "health kit" to 
inmates on exit from prison would be an acknowledgment that prison authorities not only have 
an obligation to prevent HIV transmission in prisons, but also that they are working to protect the 
community as a whole by ensuring that inmates who are released have the means to protect 
themselves and others from HIV transmission.



f

-69-

ConclusionsD.

6.1.2 Status of Consensual Sexual Activity

that prisons are not private spaces and that sexual activity undertaken in prisons would constitute 
« 213 nkn ornnp that rpmnvinn ceviial activitv between inmates from the

Others, including some CSC personnel, have acknowledged the dichotomy between 
tine sexual activitv between inmates and making condoms available to them.2 Inprohibiting sexual activity between inmates and making condoms available to them.

In order to discourage unsafe sexual activities in correctional institutions and to 
reduce real or perceived obstacles to safer sexual practices,

(1) condoms, dental dams and water-based lubricant should be available to inmates 
in locations where they regularly meet, which they pass through or have access to, 
and not only in the health-care centres of the institutions;

(2) a "health kit" should be given to every inmate on entry into the institution and 
offered to every inmate on exit from the institution. This kit should contain 
condoms, dental dams, water-based lubricant, educational materials about sexually 
transmitted diseases, band-aids, disinfectant, acetaminophen and relevant 
information about drug use and health services;

(3) a "health kit" should always be available in each family visiting unit.

ECAP considers it essential that inmates have discreet and easy access to the 
means to prevent the sexual transmission of infectious diseases, including HIV, in 

federal correctional institutions.

A. Current Situation
Sodomy between consenting persons 21 years of age or older was decriminalized in Canada in 
1969 (see Criminal Code, R.S.C. 1970, c. C-34, s. 158). On 1 January 1988 new sexual offences 
sections were brought into force. "Buggery" was eliminated as an offence and 'anal intercourse 
became legal between consenting persons aged 18 or over. A new system based on age and power 
between the partners was adopted in the defining of sexual offences (see Criminal Code, R.S.C. 
1985, c. C-46, s. 159(2)). The age of consent for sexual acts other than anal intercourse, whether 

heterosexual or homosexual, was set at 14.
In federal penitentiaries, consensual sexual activity among inmates is still considered or 

perceived to be an activity "that is likely to jeopardize the security of the penitentiary" under s. 40 

(m)(ii) of the Corrections and Conditional Release Act.

B. The Debate
Proponents of maintaining sexual activity between inmates as an institutional offence often argue

a criminal offence.213 They also argue that removing sexual activity between inmates from the 
list of institutional offences would condone or even encourage homosexual activity.



»

- 70- 

C. ECAP’s Assessment

It is increasingly accepted that sexual activity occurs in prisons and that it is being more and more 
tolerated. For example, ECAP is not aware of any disciplinary procedures having been taken 
during the past three years against inmates engaging in consensual sexual activity in federal 
correctional facilities. However, inmates have expressed fear that they may be disciplined when 
discovered while engaging in consensual sexual activity. The Committee is concerned that, due 
to the fear of being discovered, inmates may engage in consensual sexual activity furtively and not 
take the extra time required to engage in safer sex. Therefore—and in the interest of discouraging 
unsafe sexual activity—ECAP believes that consensual sexual activity should not be considered an 
activity that would jeopardize the security of the penitentiary, and that it should be removed from 
the category of institutional offences. This should not be seen as encouraging sexual activity, but 
rather as discouraging unsafe behaviour. Further, ECAP believes that it would be consistent with, 
and in fact mandated by, the general principles guiding CSC, according to which the Service shall 
"use the least restrictive measures consistent with tht protection of the public, staff members and 
offenders"; and offenders shall "retain the rights and privileges of all members of society, except 
those rights and privileges that are necessarily removed or restricted as a consequence of the 
sentence" (ss. 4(d) and (e) of the Corrections and Conditional Release Act).

It is important to make a clear distinction between consensual and non-consensual sexual 
activity. While the second cannot be tolerated and may jeopardize the security of the institution, 
the first may only indirectly cause "problems" because of potential negative or intolerant reactions 
of fellow inmates or staff toward people engaging in sexual activity. However, this would be more

Sexual activity between inmates is a fact of prison life, a fact which CSC, with their 
condom distribution plan, has finally acknowledged. But consensual sex between 
prisoners remains prohibited. This means that when prisoners are having sex they 
will be less likely to have safer sex; the extra time required is time in which they 
may be discovered and penalized. In order to fight the transmission of HIV most 
effectively, there must be no penalties for consensual sex between prisoners.216

PASAN added that consensual sexual activity should be allowed not only because this will 
increase the effectiveness of HIV prevention, but also because it considers that prohibiting sexual 
activity between prisoners "is a violation of human rights." PASAN continued by saying that the 
argument that sex must be prohibited to maintain order in the prison is unsound:

Sexual activity continues to take place in prisons, despite being banned, and there 
is no loss of order and control. In fact, the need to be furtive while engaging in 
sexual activity is more a source of disorder than the sex itself.

particular, the Ontario Regional HIV/AIDS Advisory Committee expressed its concern that 
implementation of condom distribution without a review of institutional rules about offender sexual 
activity may constitute entrapment. The Committee therefore recommended that "[ejach 
institution shall review its rules and regulations regarding sexual activity among offenders."215 
Similarly, PASAN recommended that consensual sex between prisoners should not be an 
institutional offence. In particular, PASAN stated:
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Non-consensual Sexual Activity6.2

Current SituationA.

(1)

The DebateB.

I22! The term "quasi-consensual" sexual activity is misleading, since any "consent" obtained through 

intimidation cannot be considered as consent: sexual activity is either consensual or non-consensual.

a result of the prejudices of fellow inmates or staff than of the sexual activity in itself, and should 
therefore be dealt with through more open discussion of sexuality.

Further, the argument that prisons are considered public spaces and that sexual activity in 
a public space would constitute a criminal offence does not seem to withstand scrutiny. CSC has 
been allowing private family visits for years, and for this purpose family visiting units have tacitly 
been considered "private" spaces. The same could be done with cells.

Generally, ECAP believes that the health of the inmates and, in particular, efforts to 
protect them from HIV transmission, should be the overriding concern in any discussion about 
consensual sexual activity in prisons.

ECAP considers that, in order to discourage unsafe sexual activity in federal 
correctional institutions, consensual sexual activity between inmates should not be 
considered an activity that is likely to jeopardize the security of the institution.

Prevalence of non-consensual sexual activity

There is no reliable data on the prevalence of non-consensual sexual activity in Canadian prisons. 
Nevertheless, there is no reason to presume that it does not occur.

(2) Dealing with non-consensual sexual activity

CSC has adopted a policy of sending predators, not their victims, into protective custody, and has 
taken numerous other steps to prevent sexual aggression in institutions.

(1) Prevalence of non-consensual sexual activity

It has been said that "it is nearly impossible to get accurate data on the number of violent sexual 
encounters that happen within gaol systems."^7 Non-consensual sexual activity, including so- 

called "quasi-consensual" sexual activity (for example, submission based on intimidation, or 
submission in return for protection or other favours),^22! is, however, held to be widely 

prevalent and underreported in prisons. Heilpern and Egger have stated:
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[23]

They conclude by saying that educational programs in prisons need to be broad in scope 
and that they must come to terms with the complexity of prison sexuality and the role it plays in 
the culture:

The authors caution that some of the US research has been criticized for the strong ideological bias 
inherent in both the methodology and the conclusions. They therefore state that caution should be exercised 
in interpreting these findings and that, furthermore, the distinction between consensual and quasi-consensual 
sexual activity is problematic because a proposition may be regarded as a threat, depending upon the 
circumstances.

"[wjhilst policies such as safe sex education, the distribution of condoms, the 
provision of conjugal visits, single cell accomodation and the segregation of proven 
predators may reduce the risk of HIV transmission, the complexity of male prison 
sexuality requires an approach which both understands and challenges the value 
system which creates sexual domination in the prison system.

For a start there has to be a more careful inmate classification so that more 
vulnerable individuals are kept together and not mixed with more aggressive 
individuals. More extensive supervision or surveillance, more effective prosecution 
of inmate rapists, basic structural changes such as lighting and restricted access to 
certain areas in the prison may help facilitate a safer environment for all prisoners. 
Some individuals, especially those who are susceptible to victimization, may have 
to be placed in protective custody. The prevention of rape and other non- 
consensual sexual activity through which HIV infection may be transmitted must 
be a critical element of a correctional services AIDS policy.220

Official reports seriously underestimate the extent of sexual assault. One US self 
report study found that 0.6% of prison inmates were forced to perform undesired 
sexual acts during incarceration. Another US study found that 28% of inmates had 
been victims of aggressive sexual approaches. In another US research [study] the 
estimates of the proportion of prisoners who are subject to sexual assault varies from 1% to 2.9%21^231

(2) Dealing with non-consensual sexual activity

Hankins has suggested that in order to prevent HIV transmission associated with non-consensual 
activity, the prison environment must be changed.219 In particular, she writes:

PASAN states that "non-consensual sex is unacceptable" and that "it is a crime and should 
be treated as such," but does not address the issue of how to prevent or reduce the incidence of 
non-consensual sex in prisons.221

Heilpern and Egger acknowledge that the extent to which HIV-prevention policies are able 
to adequately address the problem of non-consensual intercourse is unknown.222 They continue 

by saying that
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(5) a long-term goal of providing all inmates with single-cell accomodation.

Preventing the Harms from Injection Drug Use6.3

Current SituationA.

Prevalence of injection drug use

(4) education of inmates, preferably by inmates, about sexual abuse and the fact 
that such abuse will not be tolerated in federal correctional institutions;

(3) close supervision and protection, including single-cell accomodation, for inmates 
who may be vulnerable to sexual abuse;

ECAP agrees that preventing sexual assault and other non-consensual sexual 
activity between inmates should continue to be a priority for CSC. Measures to 
make the prison environment safer should include:

(1) continued efforts to identify sexual predators and inmates who may be 
vulnerable to sexual abuse;

(2) effective prosecution of inmate sexual predators, and their removal or 
segregation from the general inmate population;

The relationship between sexual domination, the assertion of masculinity and power 
and status in the prison should be recognised and programs developed which 
understand and challenge this value system.223

(1)
There is no reliable data on the prevalence of injection or other drug use in Canadian prisons. 
The only available data is on the prevalence of drug use by prisoners prior to incarceration. A 
Computerized Lifestyle Screening Instrument developed by the Ministry of the Solicitor General 
and CSC in 1988 is being used to obtain information about the extent and nature of offenders’

C. ECAP’s Assessment
ECAP was concerned that one of the ways in which infectious diseases may be spread in 
institutions is through non-consensual sexual activity. While the Committee commends CSC for 
its policy of sending predators, not their victims, into protective custody, and for having taken steps 
to prevent sexual aggression in its institutions, it considers that reaffirming these measures is 
important. Such reaffirmation should include open discussion of sexual activity in penitentiaries 
and education of inmates, preferably by inmates, about sexual abuse.
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(ii)

[24]

Sections 54-56 of the Corrections and Conditional Release Act, according to which CSC 
may carry out urinanalysis under certain circumstances specified in the Act, are also part of CSC’s 
effort to prevent drug use.

For a detailed description of CSC’s educational programs on drug use, see supra at chapter IV, 
section 5.2.

(iv) Availability of methadone

Treatment with methadone as a substitute for opiate use is not available in federal penitentiaries.

Availability of bleach

Bleach is not officially available to inmates in federal penitentiaries. It is classified as contraband, 
and possession of it is considered to be an institutional offence. Nevertheless, some inmates may 
have covert access to bleach in laundries or kitchens and it may be available to other inmates as 
a commodity. In contrast, bleach is made available to inmates as a general cleansing agent in 
some provincial institutions (see supra, chapter III, section A.l(1.5)).

(iii) Availability of needles for injection drug use

Injection equipment—needles and syringes in particular—is classified as contraband and possession 
is considered to be an institutional offence.

Recognizing the serious contribution to institutional violence made by the presence 
and use of alcohol and other drugs in penitentiaries, the significant effect of 
continuing alcohol and drug abuse on criminal activity after release, as well as the 
general debilitating effect of substance abuse on individual and family life, the CSC 
has undertaken formal prevention, education and treatment measures in recent 
years. Stress has been placed on interdiction and apprehension, education and the 
treatment of addicted offenders—an approach continued to the present.226^24!

drug and alcohol use. Of 371 inmates tested in 1989-90, more than ten percent admitted using 
drugs every day in the six months prior to incarceration, 17 percent had regular drinking binges 
and 64 percent said they had consumed alcohol or other drugs on the day of their crime. 4 

Further, 53.7 percent of all federal inmates were classified as having a serious substance abuse 
problem.225 

(2) Reducing the harms from injection drug use

(i) Measures to reduce drug use

CSC has undertaken a variety of measures to reduce injection drug use in federal penitentiaries. 
These have been described as follows:
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would otherwise explode.'

Similarly, PASAN has stated that

229
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those in our overcrowded correctional facilities often turn to substance use as a 
means to cope with the harsh reality of prison life. They end up being more 
concerned with their daily struggles than with health issues regarding HIV.229

Prison violence often occurs to obtain drugs or to settle debts related to the sale 
of drugs. From 1981 to 1986, 49 persons were killed in Canadian penitentiaries; 
many of these crimes were a direct result of alcohol or drug use and trafficking in 
drugs. During 1985-1986 alone, 181 major violent incidents occurred, of which 106 
(58%) were believed to be related to drug abuse.

Similarly, the CSC Contraband Control Study states that "it is commonly accepted that 
many offenders have significant problems with alcohol or drug abuse that relate to their criminal 
behaviour" and that "drugs and alcohol can be identified as the most important contraband 
problem."236 The Study continues by saying:

many of the inmates of federal penitentiaries and provincial jails as well as those 
on parole use drugs as a part of their lifestyle. Drugs relieve tension, boredom and 
hopelessness and it should be no surprise that they are popular among those caught 
up by the criminal justice system.228

(1) Prevalence of injection drug use

It has been said that drug use is more visible in prisons than outside and that "inside an often 
overflowing incarceration system where there is little treatment, drugs help contain a situation that 

pointed out that

Drugs enter prisons on a regular basis, and availability of drugs in prisons has significantly 
increased since the early 1970s, in part due to increased visiting rights in most prisons.230 It 

has been estimated that only five percent of all drugs entering Canadian prisons is apprehended 
by prison authorities.231 Allegations that drug use in prisons is quietly tolerated by prison 
authorities were denied by a CSC spokesperson who maintained that "[IJooking the other way is 
something penitentiary staff do on very few occasions."232

The Parliamentary Ad Hoc Committee heard evidence that "up to fifty per cent of inmates 
may be involved in drug use."233 According to other estimates, two-thirds of all prisoners use 
drugs while in prison.234 The 1991 Task Force Report on the Reduction of Substance Abuse 
acknowledged that "(tjhe problem of drugs in prisons, including their contribution to prison 
violence, is ... significant."235 The Report continues by saying that consequently "a significant 
percentage of institutional security measures are devoted to drug detection and reducing illegal 
sales of drugs." Further, the Report states:
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The incidence of substance abuse among offenders means that:

..240

..242

243

2) Many, or most of these offenders will be at high risk for re-offending if their 
substance use/abuse problems are not dealt with effectively.

One of the more extreme estimates was made by Frape—80% of prisoners were 
using drugs in NSW [New South Wales] prisons and needles were shared with up 
to 20 others at a time. Matthews reported that prisoners in one NSW prison 
claimed that there were only 2 syringes in the entire prison. The AIDS Task Force 
Prison working party reported that in Long Bay no more than 14 needles were 
available for more than 200 prisoners using IV drugs.243

1) A significant number of offenders may continue to use substances during their 
incarceration which creates a heavy demand for drugs and alcohol within 
institutions; and

Despite high levels of injection drug use, the presence of syringes used to inject 
illegal drugs is severely limited. Only a handful of needles will circulate in a 
population of 400-600 people. Accordingly, once incarcerated, with no access to 
clean needles or bleach, yet ongoing access to injectable drugs, inmates using 
injection drugs must share needles even though they may not have shared on the 
outside. Needle sharing usually occurs in bathrooms, cells, and hidden areas. 
Home-made and unsafe sharps (needle substitutes) are fashioned out of hardened 
plastic and ball-point pens, often causing damage to veins, scarring, infections, and 
blood poisoning.241

In Australia, "[a]ll commentators agree that it [injection drug use] occurs and that needle 
sharing is almost always associated with IV drug use in prisons because of the lack of availability 
of syringes."242 The following are some examples of estimates of the amount of drug use and 

needle sharing in Australian prisons:

With regard to injection drug use, a CSC spokesperson maintained that "[w]hen drugs are 
used ... they are mostly the non-injectable ones...."23' However, the Parliamentary Ad Hoc 
Committee heard evidence that "needle sharing for injection drug use is common, and that needles 
and other implements are also used for tattooing purposes."23^ An ex-prisoner estimated that 
ten percent of the inmates in the Guelph Correctional Centre share needles,239 and a study on 
HIV transmission among injection drug users in Toronto found that ”[o]ver eighty per cent [of the 
participating injection drug users] had been in jail overnight or longer since beginning to inject 
drugs, with twenty-five per cent of those sharing injecting equipment while in custody."240

While it is generally agreed that it is difficult to determine exactly how much injection drug 
use and needle sharing occurs in prisons, it is also agreed that, in Canada and elsewhere, injection 
drug use is prevalent in prisons and that the scarcity of needles often leads to needle sharing. 
With regard to the Canadian situation, PASAN stated:
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Secondly, research has shown that a high proportion of AIDS cases in prisons 
nominate IV drug use as the sole or predominant risk factor. ...

Firstly, the geographic distribution of AIDS in prisons parallels the geographic 
distribution of AIDS cases for whom IV drug use is the primary risk factor. ...

Finally, the rates of seropositivity in prisons are closely related to the proportion 
of drug dependent prisoners.246

There is extensive data on the association between injecting drug use and HIV 
infection, particularly relating to prisoners. AIDS was diagnosed among prisoners 
early in the epidemic and immediately linked to injecting drug use. This link was 
confirmed by a survey carried out for the Council of Europe: "The proportion of 
HIV seropositive prisoners ... reflects directly the proportion of drug addicts in the 
prison population", and proven in most industrialized countries, including Europe, 
North America, and Australia. The problem is exacerbated by the continuation of 
injecting drug use within prisons.

Heilpern and Egger concluded that "HIV infection in prisons will increase if there is an 
increase in the proportion of IV drug users imprisoned and if there is an increase in HIV infection 
amongst IV drug users in the general community."

Similarly, TomaSevski stated:

Thirdly, the prevalence of HIV infection in prisons again crudely mirrors the 
geographic distribution of IV drug users in different jurisdictions.

Two features of the prison population determine the magnitude of this dual 
problem of HIV/AIDS and drug use: a high proportion of injecting drug users in 
the prison population is a consequence of penalizing possession or use of drugs by 
imprisonment, while a large proportion of the prison population are dependent on 
drugs, whether imprisoned for a drug-related offence or not.247

In the United Kingdom, the Home Office claimed that there is a low incidence of injection 
drug use in prisons. However, a number of surveys found that the use and availability of injectable 
drugs greatly exceeded official estimates and that needles and syringes are commonly shared out 
of necessity.244 

(2) Reducing the harms from injection drug use

It is widely believed that injection drug use represents the biggest risk for transmitting HIV 
infection in prisons.245 Heilpern and Egger have identified four lines of reasoning to support 

this view:
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(i)

For all these reasons, reducing the harms from injection drug use is an essential part of 
any comprehensive effort to reduce or avoid the risk of contracting bloodborne infections in 
prisons. For example, the Canadian AIDS Society stated:

If drug testing did reduce the frequency with which inmates injected drugs, this 
would be a positive benefit; it would reduce the risk of HIV infection. However, 
it is arguable that drug testing in prisons ... could in practice lead to an increased 
frequency of injecting drugs [emphasis in the original].

Most use of illegal drugs in general society and the military, and perhaps also in 
prisons, involves marijuana. Marijuana metabolites may sometimes be detectable 
in urine for up to a month. Other drugs, such as cocaine, heroin, PCP and LSD 
have much shorter windows of detection. Because prisoners are aware that they 
might be required to undergo urinalysis, it makes sense for them to use drugs with 
a very short window of detection.... These "short window" drugs may also be much 
easier to hide, given their smaller volume than marijuana.

The federal Corrections and Conditional Release Act... gives federal corrections and 
parole officials broad powers to test inmates in prisons and during their release into 
the community under certain programs, such as parole. It is too early to tell if the 
drug testing provisions of the Act will be found to violate Charter privacy rights; 
for now, this paper assumes that the testing provisions are constitutional [emphasis 
in the original].

In theory, drug testing should reduce the amount of drug use in prisons [emphasis 
in original]. Persons should be dissuaded from using drugs through fear of 
disciplinary action.

Measures to reduce drug use

Implementation of effective drug education, including education about how to reduce the harms 
from injection drug use, has been widely recommended. This issue has been addressed above. 
Other measures to reduce drug use in correctional facilities are more controversial. In particular, 
there is concern that these measures may create risks or harms that outweigh the benefit being 
sought, namely the reduction of drug use. For example, it is feared that drug-testing programs 
may have a negative impact on efforts to reduce the harms from drug use. In his submission to 
ECAP, Oscapella stated:

The reality of the drug issue has not yet been addressed. A range of strategies 
need to be examined and implemented and need to include effective drug education 
and rehabilitation programmes and provisions of bleach and needle exchange. All 
of this is more complex within a prison setting. However, the difficulties must not 
deter us from finding solutions. We believe collaboration will bring workable 
solutions.248
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Shifting from marijuana (longer period of detectability) to heroin (shorter period) 
likely means that the user will go from smoking to injecting. Smoking poses no risk 
of HIV infection. ... Injecting does. Hence, the possibility that drug testing 
programs may increase the risk of HIV infection in prisons.

Data may not be available on the impact of drug testing programs on risk of HIV 
infection. Still, this issue clearly merits consideration. Any policy or law that 
increases the chances that inmates will inject drugs—particularly in light of the 
unwillingness of prisons to facilitate safe injection practices—is highly dangerous. 
It is difficult to think of any situation where the benefits of such a policy or law 
would outweigh the deadly harm of increased HIV infections [emphasis in the 
original].249

Availability of bleach

Whereas providing prisoners with information and education about drug use is widely accepted, 
the issue of whether bleach should be made available to prisoners is controversial. This is not 
surprising, since "[mjeasures to prevent further spread of HIV infection among injecting drug 
users, such as needle exchange programmes or bleach, are controversial even for people at 
liberty."250

Worldwide, bleach is made available to inmates in many prison systems. As reported by 
Harding and Schaller, 16 of 52 systems surveyed late in 1991 made bleach available to prisoners, 
often accompanied by clear instructions on how to clean needles. For example, in Spain a bottle 
of bleach is included in the sanitary kit that inmates receive at entry into the prison system and 
monthly thereafter, "and more is provided whenever needed."251 In Switzerland, "first-aid kits" 
containing small bottles of bleach have been given to inmates since June 1991.252 Bleach is also 

available in some systems in Germany, France, Denmark and Australia, in prisons in Belgium, 
Luxembourg and the Netherlands, and in some African and at least one Central American prison 
system 253

Making bleach available to prisoners has been widely recommended in Canada and 
elsewhere.254 As early as 1988, the Royal Society of Canada recommended that "facilities for 
decontaminating needles be made readily available to inmates in correctional institutions."255 

Two years later, in 1990, the Parliamentary Ad Hoc Committee on AIDS urged the Solicitor 
General to "take immediate steps to have bleach for needle decontamination purposes ... made 
available on a confidential basis to inmates."256 More recently, the Ontario Regional 

HIV/AIDS Advisory Committee stated that offenders at all institutions would benefit from the 
provision of bleach to disinfect sharp instruments used in tattooing, piercing, and injection drug 
use. The Committee recommended that bleach kits be made available to all offenders. The kits 
should contain "one plastic bottle of bleach with red lettering for the poison symbol and easy 
instructions; one plastic bottle of clean water with yellow lettering for the instructions; one 
instruction sheet with low literacy printing and pictures."257 PASAN recommended that bleach 
kits should be distributed universally, "possibly during the weekly provision of supplies."258

Others have opposed making bleach available to prisoners on the grounds that it may be 
perceived as condoning an illegal act that has contributed to many prisoners being incarcerated 
in the first place. It has further been argued that making bleach and information on how to clean 
injection equipment available may encourage non-users to experiment with injection drug use, and
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That it is becoming increasingly difficult for prison administrators to ignore the issue of 
needle cleaning has been recognized in other countries. For example, at a conference on AIDS 
in Australia one commentator said:

In the light of the startling increase of HIV infection in the IV drug population 
both inside and outside jail, this controversial issue will soon be the most central 
issue on the agenda. ... We are engaged in an extraordinary war which demands 
extraordinary solutions.261

pilot programs have accessed thousands of drug users (approximately 4,000 contacts 
per month in both Vancouver and Montreal, over 400 clients per month in 
Toronto), have not led to increased drug use, and have linked many clients to other 
health and social services for the first time.264

Such distribution [of bleach] has not been shown to seriously compromise security 
within correctional facilities, nor can it be interpreted as condoning or encouraging 
proscibed behaviour within the facility. Instead, such measures are essential in 
order to reduce the risk of HIV transmission in the facility. It is unconscionable 
to deny inmates access to the means necessary in order to permit them to protect 
themselves from HIV infection.260

(iii) Availability of needles for injection drug use

Although making bleach available to prisoners is increasingly being accepted as necessary to 
prevent transmission of HIV and other infectious agents in correctional institutions and has been 
implemented in some prisons systems, there is strong resistance from prison authorities against 
making clean drug-injection equipment available. Worldwide, no prison system has authorized the 
distribution or exchange of clean syringes or needles.262 However, in one institution in 
Switzerland, a pilot project that includes the distribution of syringes is being planned.263

In Canada, in 1991, the Minister of National Health and Welfare suggested that clean 
needles or bleach to clean needles be made available to inmates in federal penitentiaries. 
However, at the time, the Solicitor General of Canada rejected this suggestion.

Outside prisons, needle exchanges have been established in many countries. In Canada, 
the first needle exchange program began in Vancouver in January 1989. In June 1989 the federal 
government announced a special initiative to cost-share with provinces to support two-year pilot 
programs that could include needle exchange. Five provinces (British Columbia, Alberta, 
Manitoba, Ontario and Quebec) participated in this initiative to support pilot projects in 12 
communities. Final results from evaluation research that was federally funded in association with 
the pilot projects will be released in June 1993. Initial findings demonstrate that

that bleach could be used as a weapon against staff.259 However, bleach had been available 

for a long time in Canadian prisons without any suggestion of it being a threat to institutional 
security until it became associated with the sterilization of injection equipment. Further, in some 
institutions it is still informally available, and there is no evidence that this has created any 
problems. The National Advisory Committee on AIDS stated:
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following is a list of sites of needle exchanges in Canada and of the dates on which they 
started:®5

Alberta: Edmonton (August 1990), Calgary (Febraury 1990).

Saskatchewan: Regina (August 1992), Saskatoon (February 1993).

Manitoba: Winnipeg (October 1990).

Nova Scotia: Halifax (May 1992).

-.266

.<268

Ontario: Toronto (June 1989), Ottawa (November 1990), Hamilton (January 1992), Kingston 
(November 1991), London (May 1992), Sudbury (May 1992), Etobicoke (May 1992), Windsor 
(July 1992), Niagara (October 1992).

Well over one million needles/syringes have been exchanged through these programs. 
Federal funding of these pilot projects ended on 31 March 1993. Provinces have begun to fund 
needle exchanges as ongoing services and have greatly increased the number of sites. As of March 
1993, Health and Welfare Canada was aware of 28 outreach programs that include needle 
exchange. Eleven additional sites were under development and expected to open in 1993. The

A needle is a weapon. I’d hate to even think about some prisoner coming up and 
stabbing me, or injecting me, with his blood if it’s infected. ... Whether it [the 
needle] is rusty or new hardly matters. The whole idea is ridiculous. It would be 
the same as giving bank robbers normal bullets so they won’t use dum-dums. 
People talking about this aren’t in the real world.267

British Columbia: Vancouver (January 1989), Victoria (August 1989), Kelowna (May 1991), 
Prince George (August 1991), Nanaimo (November 1991), Quesnel (November 1991), Williams 
Lake (November 1991), Surrey (December 1992); six more programs under development are to 
open in 1993.

Quebec: Montreal (July 1989), Monteregie (May 1990), Quebec City (March 1991), Victoriaville 
(June 1991), Chicoutimi (March 1992); five more programs under development are to open in 
1993.

Providing sterile needles in prisons is often rejected because it would appear, "in an 
environment designed to uphold the law, to condone illegal drug use: a contradiction in 
terms."266 There is also concern for the safety and security of fellow prisoners and staff 

because it is feared that needles could be used as weapons. Wayne Crawford, executive secretary­
treasurer of the Union of Solicitor General Employees, said:

On the other side, prisoners’-rights activists have rejected the contention that clean needles 
pose a security risk, saying that "a prisoner wishing to use violence against a guard or another 
prisoner will likely utilize other already available methods, such as pencils, pens, razors, utensils, 
toothbrushes, etc."268 Making clean injection equipment available "would probably reduce the
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risk by eliminating dangerous, handmade syringes that have to be hidden within the prison. 
Furthermore, "[i]f the issuing of needles was more open and protected, there would be less 
concern about violence and security."270

In Canada and internationally, making clean drug injection equipment available in prisons 
has been recommended by many individuals, groups and organizations. For example, the 
Canadian Association of Elizabeth Fry Societies passed a resolution at its 1991 annual general 
meeting supporting "free needle exchange ... inside and outside the criminal justice system."271 

PASAN recommended that "[a] confidential needle exchange program should be implemented" 
in prisons.272 It suggested that needle exchange programs "should be modelled after existing 

outside exchange programs while simultaneously protecting prisoners from harassment from prison 
staff and fellow prisoners."273 According to PASAN, needles should be exchanged through the 

health service in a confidential one-for-one manner and prisoners should not be accountable to 
non-medical staff when obtaining needles. At the same time, PASAN rejected the provision of 
a needle exchange machine in prisons because such machines "can be faulty and are easily 
vandalized" and because using them "poses problems for prisoners who wish to maintain their 
confidentiality." PASAN further suggested that "[a] public relations campaign should be initiated 
to combat anticipated resistance by staff or the public to a needle exchange program."274 

PASAN stated:

Needle exchange programs on the "outside" are becoming more common. 
Experience has shown us that the few opponents they encounter in the community 
can be overcome through consultation and education. Harm reduction is the 
framework in which we promote needle exchanges to the outside community. A 
similar strategy should be pursued in supporting a prison exchange program.
Information regarding drug use in the prisons and the health risks it involves 
should be made public. The success of needle exchanges in halting the 
transmission of HIV should also be conveyed. It should be noted that keeping a 
prisoner free of HIV and AIDS is a massive cost saving.275

Importantly, PASAN claimed that "bleach provision to prisoners (in isolation from other 
programs around injection drug use, such as needle exchange) is not highly successful because 
prisoners who are injecting drugs usually feel the time and activity it takes to clean a syringe or 
home-made sharp could be time in which guards would detect the activity."276 There is 

therefore concern that inmates would not take the extra time to clean their injection equipment 
and would thus continue to share dirty needles.

Others do not advocate outright implementation of needle exchanges in prisons, but 
suggest that the feasibility of making clean needles available in prisons should be studied. For 
example. Dr. Hankins recommended that ”[i]n order to further reduce HIV transmission ... the 
feasibility should be explored of providing inmates with confidential access to clean needles and 
syringes through a one-for-one needle exchange intended to reduce HIV transmission while not 
prompting drug use."277 Similarly, members of the Ontario Regional HIV/AIDS Advisory 

Committee recommended that, given the effectiveness of needle exchanges in reducing the spread 
of HIV infection among drug users, "[a] proposal for a needle exchange program shall be 
examined in the context of the institutional setting,"278 expressing their belief that needle 

sharing is an important means of HIV transmission within the institutional setting. In particular,
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Five years ago, methadone was only an organisational irritant to the Prison Medical 
Service, requiring additional paper work and extra nursing input. About that time, 
AIDS raised its head, and testing for the related antibody became available. The 
situation is now remarkably changed, with methadone being the "tail that wags the 
PMS dog."... The main reason PMS promotes methadone in New South Wales 
is as an AIDS prevention strategy whereby it is hoped that needle sharing will be 
limited.283

However, Harding has also pointed out that problems may occur on release for inmates on 
maintenance if access to a community program cannot be guaranteed, or when such inmates have to be 
transferred to prisons without methadone maintenance programs. See Harding and Schaller, infra, endnote 
63 at 16.

Heilpern and Egger stated that "[ijncreasing the number of places available for methadone 
treatment in the prisons should also be considered as a matter of urgency for HIV positive drug 
dependent prisoners."284

In Canada, methadone is given to some persons under controlled conditions in community 
clinics, but rarely is it prescibed to anyone in prison. It has been argued that "methadone should 
be available within our prisons, especially to those with a long-term history of drug use associated 
with criminality" and that "[ijf methadone were available to these people it would not only 
eliminate their efforts to acquire illicit drugs while in prison, but it would also serve to accustom 
them to a lifestyle not centered around its acquisition."285

they emphasized that needle sharing between injection drug users is a very efficient mode of 
transmission of HIV, that worldwide studies have shown that HIV infection in this population can 
increase from two percent to 40 to 60 percent within three years, and that evaluation of needle 
exchange programs outside prisons has shown that they are an effective means of preventing 
transmission of HTV and hepatitis B among drug users and have not encouraged or increased drug 
use among non-users.279 At the same time, the Committee acknowledged that there was 
concern that advocating a needle exchange program within the institutional setting may be 
interpreted as condoning drug use, that needles may be used as weapons, and that there was a risk 
of institutional liability if an offender experiences adverse effects from the use of a needle supplied 
by the institution.

The Council of Europe has invited States "to allow, in the last resort, clean, one-way 
syringes and clean needles being made available to intravenous drug abusers in prison."280

(iv) Availability of methadone

As stated by Harding and Schaller, "methadone maintenance in prisons may also be effective in 
reducing the risk of infection, and it is being adopted in some jails and a few long-term 
penitentiaries."28^25^ for example, in New South Wales (Australia), "[mjethadone slowly 
insinuated itself into gaols, developing as ’the best game in town’ to prevent needle sharing in the 
prison setting."282 The experience with methadone has been described as follows:



I 4

-84-

[26] Perhaps the most complete evidence for the effectiveness of AIDS prevention for injection drug users 
comes from the Skane province of southern Sweden. Des Jarlais et al., supra, note 12 at 1061, describe their 
programs as follows:

(1) Prevalence of injection drug use

On numerous occasions ECAP was told by inmates that drug use, including injection drug use, 
occurs in federal correctional facilities. More importantly, ECAP was told that needle sharing is 
frequent and that often 15 to 20 people will use one needle without cleaning it between each use. 
Coupled with evidence collected from other sources, this led ECAP to conclude that injection drug 
use occurs in many penitentiaries and is likely to be the highest risk factor for HIV transmission 
within the correctional setting.

AIDS prevention programs, including syringe exchange, education, referrals to drug-abuse 
treatment, and HIV testing and counselling, were established in the area in late 1986, when 
only a few of the local IDU were HIV-infected. There are an estimated 3000 IDU in the 
province, and 90% or more have been tested. Testing is routine at drug-abuse treatment 
programs, and all HIV-seropositives are reported to health authorities. Individuals who die 
from drug-related deaths are tested at autopsy; this has not identified any HIV-seropositives 
who were not already known to the health authorities. The current HIV seroprevalence 
among IDU in Skane is 0.2%, of whom four-fifths are known to have been infected with HIV 
before moving into the province. The seroprevalence for locally acquired HIV infections is 
thus only 0.04%, in contrast to 13% in Stockholm and 15% in Copenhagen, which is only a 
30-40 minute ferry ride from Malmo, the largest city in the Skane province.

(2) Reducing the harms from injection drug use

It is clear to ECAP that it is unrealistic to presume that drug use in prisons will stop or that drug 
injection will cease. Consequently, the Committee examined in great detail what might be done 
in federal penitentiaries to reduce the harms from drug use, and in particular what might be done 
to reduce the harms to inmates from their drug injection behaviour.

In many countries HIV has spread explosively among injection drug users. However, in 
some places, including some cities in Canada, the spread has been slowed dramatically. This is 
not attributable to efforts to suppress drug use, in particular injection drug use, nor is it 
attributable to the availability of drug treatment. It has occurred primarily because of a reduction 
in the sharing of uncleaned injection equipment. Prevention efforts have been directed toward 
educating drug users about HIV infection, about the importance of always using clean injection 
equipment, and in particular of not sharing equipment or else cleaning it before each use. These 
efforts have been accompanied by making bleach and clean needles and syringes available, and by 
providing drug users with support servicesJ261 Importantly, these efforts have not increased

Equally impressive are the achievements of the needle exchange program in Vancouver, which has 
been described as the city’s most important AIDS prevention program (see, e.g., Krueger G. Needle Exchange 
Program a Success for B.C. Project. The Medical Post, 14 May 1991 at 42).

C. ECAP’s Assessment 
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As has been emphasized by Des Jarlais et al., "harm reduction" or a "health model" 
approach for dealing with drug use is "not necessarily liberal or conservative in conventional 
political terms," but should rather "be seen as a contrast between the utopian ideal of a ’drug-free 
society’ versus a ’drug use without drug misuse’ perspective."290

"Harm reduction" or "health model" approaches for dealing with drug use have been 
adopted in many countries, including Canada, in response to the realization that the spread of 
HIV infection is a greater danger to individual and public health than drug use. They have led 
to the establishment of needle exchange or distribution programs in many communities. However, 
even communities that have adopted wide-ranging harm-reduction policies have often not extended 
these policies to prisons, and much remains to be done to reduce harms in this environment.291 

ECAP considers that injection drug use is a serious danger to the health of inmates. In 
particular, it is a danger with regard to the transmission of infectious diseases such as HIV when 
uncleaned injection equipment is shared. In considering what might be done to prevent the 
transmission of HIV by injection drug use, ECAP confronted the following dilemma.

First, efforts by CSC to prevent drug use among inmates have to continue. Among the 
reasons for this are that possession of drugs is a criminal offence; that the use of drugs in 
penitentiaries is considered to be a threat to these institutions, in particular because of the 
association of drug use with violent, aggressive or other dangerous behaviour; and that public 
attitudes to drug use expect and demand these efforts. With regard to this last reason, ECAP 
repeatedly heard that staff and adminitration were adamant that drug use cannot and would not 
be tolerated in federal correctional institutions.

Second, ECAP found that it is unrealistic to presume that injection drug use can ever be 
fully suppressed in prisons, despite strong and persistent efforts by CSC to prevent drug use by 
preventing drugs from entering the institutions and through education about drug use and 
treatment of drug users. ECAP found that most administrators, staff and prisoners concur in this 

assessment.
In addition, ECAP observed that the risk of transmission of HIV and other blood-borne 

infectious diseases is directly related to the scarcity of clean injection equipment. This in turn is 
a consequence of the fact that possession of such equipment and of bleach is forbidden, which 
leads to efforts to confiscate injection equipment and bleach.

Since injection drug use in penitentiaries is unlikely to stop, ECAP found that the only way 
to prevent or reduce the transmission of HIV and other infectious diseases would be for inmates

injection drug use,280 and they show that injection drug users can responsibly modify their 
behaviour to reduce the risks of HIV transmission.287

Efforts to implement a multitude of programs to prevent HIV infection among injection 
drug users have "led to the development of a philosophical perspective that informs much of the 
organized work."288 This perspective has been called "harm reduction" or "harm minimization" 
and has been defined by Des Jarlais et al. as follows:

The fundamental basis for the harm-reduction perspective is a pragmatic approach 
to the social and individual problems associated with the misuse of psychoactive 
drugs. That is, if drug misuse cannot be eliminated in the near term (or perhaps 
even in the long term), then at least some of the problems associated with the 
misuse of psychoactive drugs can themselves be reduced.289
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to always use clean injection equipment when injecting drugs. ECAP considered two alternatives 
for making this possible: making clean needles and syringes available to inmates, and making 
bleach available to them. As discussed below, ECAP concluded that making clean needles and 
syringes available to inmates would not be implementable at this time. With regard to making 
bleach available, ECAP considered that making it accessible to all inmates in a discreet and easy 
manner is necessary in order to interrupt the spread of bloodborne infections in prisons. 
Therefore, ECAP concluded that bleach should be made immediately and widely available to 
inmates in federal penitentiaries.

(ii) Availability of bleach

Making bleach available has been opposed on the grounds that it could be used as a weapon 
against staff. However, ECAP came to the conclusion that making bleach available should not 
be opposed on security grounds. ECAP is aware that many drug-injecting inmates covertly obtain 
bleach to clean their injection equipment and that this has not been associated with adverse 
consequences for staff or the good order of the institutions. This is consistent with the experience 
of those prison systems in which bleach has been made officially available, including that of British 
Columbia. Further, ECAP strongly believes that the use of clean equipment will not only prevent 
transmission of HIV infection among drug injectors but will also protect other inmates and staff 
by there being fewer infected inmates in institutions and less risk of exposure to HIV through 
injuries from blood-contaminated equipment.

Making bleach available has also been opposed because it could be misinterpreted as 
condoning injection drug use and eroding efforts to prohibit drug use in federal penitentiaries. 
Staff have often expressed to ECAP their resistance to making bleach available, saying that it 
would be seen as sending out conflicting messages: prohibiting drug use and making strong efforts 
to prevent drugs from entering the institutions on the one hand; and on the other, acknowledging 
that an illegal act that has contributed to many prisoners being incarcerated in the first place is 
happening, and encouraging drug users to clean their equipment. However, ECAP believes that 
making bleach available should not be seen as encouraging drug use, but rather as discouraging 
unsafe injection behaviour. Making bleach available in no way condones drug use but, rather, 
emphasizes that in correctional facilities as elsewhere, the overriding concern in any effort to deal 
with drug use needs to be the health of the persons involved. Outside prisons this has been widely 
accepted, for instance by Canadian police forces. For example, in a formal statement Vancouver 
police spokesman Constable Scott Driemel gave the city’s needle exchange unqualified support:

(i) Measures to reduce drug use

ECAP agrees that CSC has a responsibility to prevent the use of illicit drugs in federal correctional 
institutions. This means that CSC must continue to employ the full range of options in dealing 
with drug use, including efforts to prevent drugs from entering the institutions, confiscation of 
drugs, education about drug use and the harms deriving from it, and provision of access to 
rehabilitation and treatment programs for federal offenders. Many of these efforts are already in 
place, and ECAP has made suggestions as to how some of them could be improved (see supra, 
section 5.2). With regard to drug-testing programs, ECAP believes that in any decision about the 
extent to which they should be implemented, consideration be given to concerns that they may 
lead to increased harms.
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As prisoner’s rights as human persons are necessarily curtailed to some extent, they 
are also entitled to more protection.293

The police recognizes the needle-exchange program is a vital necessity in 
safeguarding the health of those people using the program.292

Making bleach available is also mandated by the fact that, because prisoners have reduced 
possibilities of protecting their health, and because this results from state action, the state has 
special responsibility for their health:

(iii) Availability of needles and syringes for injection drug use

ECAP shares the concern that some inmates will not clean their injection equipment even if 
bleach is made available to them because of fear that they might be discovered during the extra 
time it takes to clean the equipment. Consequently, ECAP examined the more controversial issue 
of whether or not inmates should have access to clean drug-injection equipment.

The scarcity of drug-injection equipment in correctional facilities almost guarantees that 
inmates who persist in drug-injecting behaviour will share their equipment. Some injection drug 
users have stated that the only time they ever shared needles was during imprisonment and that 
they would not otherwise have done so.295 Access to clean drug-injection equipment would 

ensure that inmates would not have to share their equipment.
However, making needles and syringes available in federal penitentiaries raises many 

contentious and potentially divisive issues and elicits fear among both inmates and staff. Because 
needles and syringes have not been made available in any prison system, data on the efficacy, 
benefits, risks, harms and cost-effectiveness of making them available are lacking. For example, 
it is not clear whether the model developed for needle exchange outside prisons could be adapted 
to prisons. Whereas the impact of needle distribution or exchange on levels of injection drug use 
outside prisons appears to be negligible, its impact in prisons is unknown. Safety and security 
issues also have to be examined, although there is no inherent reason to believe that the needles 
that would be made available would be more dangerous than those already present in 
penitentiaries. ECAP therefore concluded that while there are several reasons for making needles 
and syringes available in prisons, it would not be feasible to make them available at this time. The 
reason for this is not that making them available might be unacceptable to prison authorities, staff, 
inmates or the pubic, but that how to make them available in a safe and confidential manner is 
not known. Research is needed on this issue.

Many organizations, groups and individuals have called for or supported making needles 
and syringes available in prisons, but many have also recognized that more needs to be known

As has been argued by the Hon. Justice Kirby, President of the Court of Appeals of New 
South Wales in Australia, governments and prison administrators have the duty to face up to the 
risks of the spread of HIV infection, since "offenders are imprisoned as punishment and not for 
punishment."294

ECAP concluded that, in addition to making bleach available in federal penitentiaries, it 
will be important to review institutional policies concerning possession of bleach. This should be 
done in order to convince inmates that cleaning injection equipment must be a priority for them 
if they inject drugs, and to reassure them that they will not be punished for possessing bleach.
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D. Conclusions

..296

ECAP considers that bleach should be made available to inmates in federal 
correctional institutions as a general disinfectant In particular,

small quantities of bleach should be included in a "health kit" given to every 
inmate on entry into the institution and offered to every inmate on exit 
from the institution;
bleach should be made available to inmates in a manner similar to that for 
condoms, dental dams and lubricant; that is, small quantities of bleach 
should be easily and discreetly accessible.

about how this might best be done. For example, Riley stated that ”[t]he development of syringes 
that could not be used as weapons also has to be considered a priority," that "[a] community-style 
syringe exchange... raises problems of confidentiality for inmates," and that "[o]ther solutions have 
to be worked out for both regular prisons and ’open’ prisons...."296 PASAN pointed out that 
a needle exchange program "must guarantee confidentiality" and that "without such a guarantee, 
prisoners will not make use of the exchange and the intervention will fail."297 However, 
PASAN then suggests "that needles be exchanged through the health service" and that "prisoners 
should not be accountable to non-medical prison staff (including guards) when obtaining 
needles."298 Since ECAP was often told that inmates would not go to the prison health service 

to ask for condoms for fear of being identified as someone engaging in sexual activity, the 
Committee does not believe that making needles available through the health service would solve 
the probem of confidentiality. Further, PASAN suggested that needles be exchanged in a "one- 
for-one manner," meaning that only those who already have a needle would be able to get a new 
one through the exchange 299 This would ensure that the number of needles in the institutions 

would not be increased. However, it would also mean that inmates would still have to share 
injection equipment.

In conclusion, ECAP considers that, at this time, making needles and syringes available in 
penitentiaries is not implementable. However, studies need to be undertaken on the feasibility and 
potential impact of establishing needle and syringe exchange or distribution programs in prisons. 
These studies should be empirical, carried out by researchers independent of but in collaboration 
with CSC, and include scientifically valid pilot projects. They should include open consultation 
and public input from all interested parties—for example, inmates, staff, prisoner, health and 
community organzations, CSC, Health and Welfare Canada, and the public.

(iv) Availability of methadone

The Committee agrees with the statement of Harding and Schaller that "methadone maintenance 
in prisons may also be effective in reducing the risk of infection."300 The Committee therefore 
considers that the care and treatment of drug users should include confidential access to 
methadone. Studies should be undertaken to establish the most effective ways of implementing 
methadone maintenance programs in penitentiaries.
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Preventing the Hanns from Tattooing6.4

B.

..301

ECAP considers that the options for the care and treatment of drug users should 
include confidential access to methadone.

ECAP considers that there is a need to assess CSC efforts to prevent or reduce 
drug use and the harms from drug use and to care for and treat drug users in 
federal correctional institutions. This includes:

the evaluation of programs already in place;
studies on the impact of making bleach and of making methadone 
maintenance available and following up on their implementation; and 
research that will identify and develop measures, including access to clean 
injection equipment, that will further reduce the risk of HTV transmission 
and other harms from injection drug use in the prison environment.

It is difficult to estimate how much tattooing occurs in prisons although the visible 
evidence is often quite striking. Because the activity is illegal it is almost certainly 
conducted with non-sterile equipment. The evidence on the risk of transmission 
is also unclear. In 1988, HIV infection was reported in two ex-prisoners, and 
tattooing appeared to be the primary risk factor.... Whilst this evidence is far from 
conclusive it does suggest that attention should be paid to non-sterile tattooing 
equipment in prisons?02

ECAP considers that in making bleach available in correctional institutions, CSC’s 
policies should be revised as follows:

until bleach is made available as a general disinfectant, and thereafter, 
possession of small quantities of bleach should not be classified as an 
institutional offence, nor should it be considered to be presumptive evidence 
of illicit drug use;
making bleach available in correctional institutions should be accompanied 
by a clear warning to inmates that possession or use of illicit drugs will not 
be tolerated in correctional institutions.

A. Current Situation
Tattooing is a prohibited activity in federal penitentiaries. Although data on its prevalence is 
lacking, it is generally agreed that tattooing is a prevalent activity in most penitentiaries.

The Debate
It has been said that "[ojutside tattooing is not thought to present much of a risk of HIV 
transmission because the needles are sterilised, but in prison tattooing is a social activity and 
involves sharing needles which may make it risky."301 Similarly, Heilpern and Egger stated:
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(1)

(2)

(3)

ECAP’s Assessment

Increased surveillance and confiscation of equipment. According to the authors this option 
would probably have little impact, given current experience with syringes, and may increase 
the risk that non-sterile equipment is used.

Allowing prisoners to engage professional tattooists. The authors believe that this option 
could also be easily implemented and accompanied by appropriate education.

The provision of sterilizing equipment for tattoo needles. The authors believe that this 
option would be simple to implement and could be accompanied by an appropriate 
educational campaign about the risks associated with tattooing and the need for sterile 
equipment.

C.

ECAP was told by inmates and by staff that in many penitentiaries tattooing is a prevalent activity. 
Because it is prohibited it is done covertly and often results in the sharing of needles. ECAP 
believes that it would be unrealistic to think that this activity will stop. The Committee therefore 
examined a variety of possible ways to reduce the risk of contracting infections through tattooing. 
ECAP found that authorizing tattoo equipment and supplies for use in the institutions was 
accepted, often reluctantly, by correctional authorities and staff, and was supported by inmates. 
Further, ECAP supports both making educational materials on how to safely tattoo available to 
inmates, and instructing inmates who would offer safe tattooing services to other inmates. ECAP 
does not see this as condoning or promoting tattooing in penitentiaries. The Committee believes 
that in dealing with the harms from tattooing, concern for the health of inmates needs to be the 
primary consideration. While continuing to discourage inmates from having tattoos in the first 
place, CSC should authorize clean equipment for use in the institutions so that those inmates who 
nevertheless choose to have a tattoo can avoid contracting infections, HIV in particular.

In Canada the following measures to reduce the harms from tattooing have been proposed. 
The Ontario Regional HIV/AIDS Advisory Committee recommended that each institution review 
its rules and regulations regarding tattooing and that tattooing be permitted but not encouraged 
in all institutions.303

PASAN stated that tattooing is "an art form in which many inmates engage" and that "[i]t 
can be practiced safely if new needles are used for each tattoo and if safety guidelines are 
followed."304 PASAN therefore recommended that tattoo equipment and supplies be covered 

under "hobby-craft" and that expert tattoo artists should be brought into the prisons to help 
inmates learn to tattoo safely.

Heilpern and Egger stated that in Australia "[t]attooing is an integral part of the prison 
culture and will not be easily eliminated" and affirmed that "social and aesthetic judgments as to 
the merits of tattooing have no place in a HIV infection prevention program."305 The authors 

presented the following three options for dealing with tattooing in prisons:
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ConclusionsD.

(1) tattoo equipment and supplies should be authorized for use in the institutions;

Preventing the Harms from Piercing6.5

Current Situation

B.

its rules and regulations regarding piercing and that piercing be permitted but not encouraged in 
all institutions/06

C.

ECAP considers that tattooing is a serious risk for the transmission of infectious 
diseases, including HIV, among inmates in federal correctional institutions, and that 
the following would reduce this risk:

(4) in the absence of such proficiency, institutions should consider providing 
inmates with access to professional tattooists from outside the institution who can 
do this safely.

(2) educational materials on how to tattoo safely should be made available to 
inmates;

The Debate

The Ontario Regional HIV/AIDS Advisory Committee recommended that each institution review

(3) inmates who would offer tattooing services to other inmates should be 
instructed about how to use tattooing equipment safely, and be prohibited from 
tattooing until they are proficient in safer tattooing procedures;

A.
Piercing is another prohibited activity in federal penitentiaries. Although data on its prevalence 
is lacking, it is generally agreed that piercing is a prevalent activity in most penitentiaries.

ECAP’s Assessment

For the same reasons as for tattooing, ECAP considers that measures should be undertaken by 
CSC to reduce the risk of transmission of infectious diseases resulting from piercing with unclean 
equipment and supplies.
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D. Conclusions

(1) piercing equipment and supplies should be authorized for use in the institutions;

ECAP considers that piercing is a serious risk for the transmission of infectious 
diseases, including HIV, among inmates in federal correctional institutions, and that 
the following would reduce this risk:

(4) in the absence of such proficiency, institutions should consider providing 
inmates with access to persons from outside the institution who can do this safely.

(3) inmates who would offer piercing services to other inmates should be instructed 
about how to use piercing equipment safely, and be prohibited from piercing until 
they are proficient in safer piercing procedures;

(2) educational materials on how to pierce safely should be made available to 
inmates;
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Protective Measures for Staff7.

With regard to infection control, the Commissioner’s Directive states:

..308

As a result of the implementation of this policy, most staff have received education about 
HIV/AIDS. At the time of writing, educational programs were ongoing.

18. Regional Headquarters shall develop and coordinate a comprehensive 
educational effort directed at correctional staff and inmates. Specific components 
shall include:
a. education materials and opportunities to be provided as part of the orientation 
for staff and for an inmate entering the system, and to include information on how 
AIDS is transmitted, infection control measures and precautions to minimize the 
risk of transmission of HIV; and
b. opportunities for periodic information updates to ensure staff and inmates are 
kept informed on developments relating to AIDS.

15. Disposable gloves and resuscitation equipment and gowns shall be readily 
accessible to all staff, to be used at their discretion. Staff should be encouraged to 
use these when contact with blood or body fluids is anticipated, regardless of HIV 
infection status.

14. For known or suspected cases of HIV infection, blood and body fluid 
precautions shall be instituted. Institutional health care staff, as subject matter 
experts, shall advise other staff regarding specific precautions.

A. Current Situation
CSC has implemented a variety of measures to protect staff from exposure to and transmission 
of HIV and other infectious agents in correctional facilities. These include education about 
infectious diseases, provision of protective equipment, and development of infection-control 
guidelines.

With regard to educational programs for staff, Commissioner’s Directive 821 reads as 

follows:

Guidelines for Infection Control were developed for staff in 1989, and contain information 
about the general precautions to be observed by all staff to prevent the spread of infection, as well 
as institutional procedures for cleaning and disinfecting the environment, equipment and supplies, 
cleaning of cells, kitchen and laundry, and "precautions to be observed with inmates identified as 
having an infectious disease."307 These guidelines stress that blood and body fluid precautions 
need to be employed universally, "whether or not there is an identified risk" and that "[sjtaff safety 
is enhanced by assuming that any individual may be infected by a communicable disease."308

Staff have been provided with protective clothing and equipment, and at the time of writing 
efforts were underway to further study the needs of staff in this regard.
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2. Slashings are the second most common type of blood exposure both for health 
care providers and for security staff. Blood is occasionally collected by inmates and 
used as weapon against correctional staff. Security staff are not well versed in the

(1) The first group discussed the nature of exposures in the correctional environment. The 
group concluded as follows:

1. Needlestick injuries are common. Tracking mechanisms are inadequate and 
reporting is poor. No specialized tracking mechanism exists for needlesticks such 
as a specific incident report which is collated and summarized to allow conclusions 
to be drawn. Needlesticks occur while providing immunizations or performing 
bloodwork on inmates. Sharps containers are often kept in locked cupboards and 
therefore not available which increases the risk of injuries. Special sharps 
containers are required which provide security for the contents as well as 
accessibility at the point of use of the needle.

B. The Debate

There is general agreement that staff should continue to receive education about infectious 
diseases in general and HIV/AIDS in particular. For example, the Federal/Provincial/Territorial 
Advisory Committee on AIDS recommended that "(hjealth authorities and persons responsible for 
correctional facilities ensure adequate and ongoing education/training on HIV/AIDS issues for 
their employees."309

PASAN recommended that "HIV/AIDS education should be compulsory for all inmates 
(male and female) and all staff providing services for incarcerated individuals...."310 PASAN 

suggested that to "enable ... CSC staff to address HIV/AIDS issues comfortably, staff education 
should be a distinct and separate part of their orientation program at the beginning of 
employment" and that "ongoing mandatory sessions should be offered yearly."311 Further, 
PASAN recommended that such education should be comprehensive and should include, among 
other things, a review of how HIV is and is not transmitted, means of protection against HIV 
infection, community resources available to people with HIV/AIDS in the institutions and upon 
release, and universal precautions "reinforcing for staff and inmates that if these precautions are 
followed by everyone, there is no need to know a person’s HIV status."312 According to 

PASAN, education of staff should be done by external organizations and community groups "to 
ensure that the program and information both remain current, unbiased, and accurate, and 
discourage phobias and misinformation."313

The Ontario Regional HIV/AIDS Advisory Committee recommended that "[ejducational 
efforts should be delivered towards both staff and offenders."314 It further recommended that 
a handbook be developed for staff "which describes the general principles of AIDS and HIV 
infection" and should include information pertaining to modes of transmission, prevention, and 
treatment.315 The Committee also recommended that a one-day workshop on HIV/AIDS for 
institutional physicians, chiefs of health-care services, and nurses be conducted.316 This 
workshop, called "HIV in the Workplace: Knowledge is the Key to Prevention," was held on 
13 October 1992. Following a plenary session, the participants broke into five groups to identify 
and discuss issues that were identified as potential risks or concerns. The following is a summary 
of some of the findings of the working groups.
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issue of universal precautions and the infectivity of various body fluids. There are 
no standardized procedures or supplies available to handle these situations.

4. Emergency situations such as resuscitation occur and it is felt that existing 
equipment and protocols are inadequate to provide appropriate care and universal 
precautions. For example: one-way valve ambu bags, goggles, masks, gowns, etc. 
are required. Intravenouses are also started and new systems exist which limit 
exposures to needles during management of intravenouses.

6. Other body fluids have been collected by inmates and thrown at correctional 
staff including feces and blood, semen, etc.

3. Searches occur on a regular schedule in some institutions and on an "as needed" 
basis in others. While carefully examining a cell and its contents, injuries do occur 
from hidden needles, tattooing devices, razor blades, etc. The ways in which these 
objects are hidden is often extremely difficult to detect in advance. Using heavy 
gloves would provide for safety but would make carrying out the search effectively 
very difficult because palpation is an important way to detect contraband. A 
working group of experts in this area may be required to determine the best 
protocol for searches. It was also decided that searches should only be done when 
needed to balance the risks and benefits of this activity.

7. Suturing is also performed by contract physicians. When a slashing has occurred 
the nurse on duty can elect to use bandages and steristrip the slashing wounds. 
Depending on the circumstances this can result in significant blood exposure and 
protocols need to be developed to give uniformity as to how this situation is 
approached.

5. TB exposure is a concern to health care staff. It is the impression of health 
care staff that the number of inmates with positive Mantoux skin tests are 
increasing. Twenty-five percent are felt to be positive at the Millhaven institution, 
for example, a good number of which are new immigrants.... This is of increasing 
concern because of the documented increased rate of multiple drug resistant TB 
occurring worldwide, especially in some parts of the U.S.A, with whom we 
exchange inmates regularly.

8. Cleaning of Blood Spills
Concern was raised that there is no standard protocol. Cleaners are decided upon 
by each institution and it may be better to have a uniform policy and procedure for 
cleaning up blood and body fluid spills. The point was made that different 
institutions have different types and different intensity of exposures to body fluids.

9. It was felt that standardized protocols, search carts and emergency carts with 
appropriate barrier supplies be established and stocked and checked on a regular 
basis.
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2. A Health and Welfare Federal Nurse who covers the entire Ontario Federal 
Services cannot possibly track all such incidents.

4. Consultation should occur with experts in Infectious Diseases to give advice 
about developing a protocol for post-exposure management of health care workers, 
as well as prevention programs.

The second group discussed issues related to the disclosure of offender medical 
information. These concerns are addressed supra, chapter IV, section 3.

6. The psychological impact of the needlestick injury and the concern that these 
cause, must be acknowledged and efforts should be made to provide professional 
support of the health care staff in dealing with this level of stress.

1. Documentation with a specific incident report form is required and does not 
presently exist.

The third group discussed the management of health-care workers exposed to blood and 
bloodborne pathogens in the correctional environment and came to the following conclusions:

5. The confidentiality of the exposed health care worker must be maintained at all 
times. It was felt that the advantage of a Federal Health and Welfare nurse was 
that he/she kept separate records which were not part of the institutional records 
and therefore the level of confidentiality was high. Here again results could be 
summarized and provided to health care administration for the purposes of 
determining the causes of needlesticks in an unlinked fashion. If each institution 
was to have a separate Occupational Health and Safety nurse, which appears 
indicated, some mechanism for confidentiality would have to be worked out.

10. There needs to be a process for evaluating new safety equipment and supplies 
before they are purchased and used in the correctional environment.317

3. It is recognized that no standard protocol for Occupational Health and Safety 
in the area of blood borne pathogens and exposure to blood and body fluids exists 
at CSC. This is felt to be urgently required. It was suggested that each institution 
would have a dedicated occupational health and safety nurse who would be 
involved in education as well as tracking needlestick injuries and other blood borne 
pathogen exposure which could be summarized and used to determine effective 
means of prevention. As well this person could provide standardization of the 
medical follow up of exposed health care workers with respect to Hepatitis 
vaccination, Hepatitis B immunoglobulin and where appropriate, AZT therapy 
when exposure to HIV has been shown to have occurred.
It was stressed that the current health care staff do not have the authority to 
provide medical assistance to other health care staff in their institutions.
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1.

c.

d.

e.

b.

c.

d.

e.

3.
a.

2.
a.
b.

The fourth group discussed how universal precautions may be applied within CSC and 

came to the following conclusions:

Most institutions are different especially the Regional Treatment Center 
and therefore, protocols and procedures will differ from each institution 
although it was felt that some standardization of protocols was essential.

The barriers to implementation of universal precautions were: 
Financial commitment is required and this seems to be decreasing. 
Nursing staff and security staff need to be educated. This was felt to be an 

absolute high priority.
There has to be the allocation of appropriate resources and freeing up of 
time for the nurses involved to allow implementation to occur. An 
identified person has to be hired to carry out the process, i.e. Health and 

Safety nurse.
Application of universal precautions would have to take into account the 
unpredictable nature of the clients and the environment. 
A resource occupational health and safety nurse who may also be involved 
with infection control, is required to implement universal precautions to 

maintain the educational process.

7. It was felt that not enough emphasis has been placed on preventing needlestick 
injuring and other exposures to blood and body fluids in the correctional 
environment. This has to be the first priority and again, an institutional 
occupational health and safety nurse may be able to take the lead and manage 
these activities at each institution.318

Suggestions for the implementation of universal precautions:
Standardization of protocols and procedures at institutions for the wearing 
of masks, gloves, gowns, and protective equipment.
Ongoing education, both when hiring staff and on an ongoing basis is 

necessary.
Follow up care for exposed health care providers needs to be standardized 
and supervised by appropriate nursing and medical staff.
Safety equipment should be used by all nurses and security staff and be 
provided in each work as required. Emergency carts and search carts, etc. 
were considered a good idea.
At the orientation of new hires for correctional staff universal precautions 
teaching should be standard.
Occupational health and infection control nurses at each institution should 
be involved with the standardization process throughout CSC and be 
involved in establishing the training program.319
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WHAT:
The fears, attitudes and misinformation that exists must be addressed. Very basic 
education is needed for the bulk of the staff with advanced education for the health 
care providers who will act as resource persons within each institution.

WHO:
Front line staff, health care providers, security staff, case managers, psychologists 
and instructors, etc. The management of health care need to be involved in 
establishing and maintaining the education process.

The fifth group discussed education regarding universal precautions at CSC and came to 
the following conclusions:

HOW:
It was suggested that independent, professional educators would be necessary. A 
CSC occupational health and safety/infection control nurse may have the 
confidence of the staff in each institution to be credible and respected. The 
current Health and Welfare nurse has a huge area of supervision and cannot meet 
this need. The educator responsible must have knowledge of each institution and 
its unique needs. It is felt that at least one nurse occupational health and 
safety\infection control manager\educator was needed for each institution. In some 
larger institutions more than one such nurse will be required.
It was felt that this education requirement is urgent. It is necessary in order to 
decrease the fears and effect a change in attitudes starting with the correctional 
officer level and working towards other front line staff with an emphasis on long 
range planning. At regional and national levels there is a gap between policy and 
reality. This gap needs to be closed with some immediacy. It is necessary to 
translate planning for the future into action now using a fast-track approach. 
An appropriately qualified medical consultant in infectious diseases and infection 
control should be sought by correctional services to act as a medical consultant to 
the implementation of the infection control\universal precautions and occupational 
health and safety issues. A working committee consisting of a designated 
occupational health and safety\infection control educator nurse at each institution 
plus the chiefs of health care and appropriate administrative staff along with this

WHEN:
This was felt to be an urgent requirement. Education should have occurred a long 
time ago but at the very least, the process should begin immediately to upgrade the 
level of knowledge of all staff at Corrections Canada regarding universal 
precautions.
Education is not a one shot deal and a compulsory booster shot of education on 
a regular basis to upgrade persons is essential.
All correctional staff should receive basic universal precaution teaching during their 
correctional training.
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long way 
CSC.320

The workshop issued the following recommendations:

1. THAT CSC begin immediately the education process for universal precautions 
for all staff [emphasis in the original].

With regard to protective equipment and clothing, at the National Joint Occupational 
Safety and Health (JOSH) meeting in May 1992 a proposal was made to study and recommend 
the "best approach to ensuring that staff have access to appropriate clothing and equipment that

2. THAT CSC provide the necessary equipment for the safe provision of health 
care and the handling of inmates’ body fluids. This includes standardizing protocols 
for cleaning blood spills and providing equipment for safe search procedures as well 
as necessary emergency supplies.

6. THAT CSC hire an Occupational Health/Safety and Infection Control Nurse 
for each facility who would have the responsibility of educating staff and assisting 
in the development of protocols and procedures for the protection of the staff and 
inmates in each facility. This individual would be able to track each high risk 
exposure and ensure follow up was initiated.

4. THAT CSC medical staff attempt to determine the infectiousness of the source 
inmate and provide for disclosure of this information when necessary for follow up 
of exposed staff. This must be done in a manner as to ensure the confidentiality 
of both the inmate and the staff member.

3. THAT CSC provide for the immediate qualified medical follow up of all staff 
exposed to the blood or high risk body fluids of any inmate [emphasis in the 
original].

7. THAT CSC establish regional infection and control committees. This complex 
and ever changing area of infection control requires a standing infection control 
committee mandated to develop, upgrade and implement protocols and staff 
educational programs for the prevention of transmission of infections in the 
correctional environment. The two top priority items for this committee would be 
the application of universal precautions and prevention of tuberculosis. 
Membership should include a regional medical expert in infectious diseases and 
occupational health/safety and infection control nurses in addition to CSC 
administrative staff, and representation from the inmate committees.

5. THAT CSC regional offices should seek the continued involvement of a 
qualified medical expert in infectious diseases to act as a consultant to CSC’s 
occupational and infection control nurses.

medical consultant could go a long way to establishing uniform policy and 
procedures for implementation at CSC.320
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The draft report continued by saying that

The committee’s discussions focused on the following areas:

(1)

(2)

.323

(3)
(4)
(5)

[a] trade-off needed to be made between something that would virtually guarantee 
against spread of infection under any circumstance and what was practical, likely 
to be used and reasonably priced.

Identification of the occcupational groups which would require the use of 
protective clothing;
Identification of the tasks/situations which would necessitate protective 
clothing against infectious diseases;
The clothing staff would require;
The location of the protective clothing and equipment;
The preparation of policy documents and guidelines supporting and 
enforcing the use of protective clothing.

4.1 Institutional Operations
4.1.1 Daily Activities
As a basic requirement, all correctional staff should be issued a small kit that could 
be attached to their belt containing disposable latex gloves and a disposable airway 
for applying mouth-to-mouth resuscitation. ...

4.1.2 Controlling an Aggressive Inmate
In a situation where it is known in advance that the inmate will be uncooperative, 
the first approach would be to use something to try to subdue the aggressiveness 
of the inmate, thereby reducing the risk of physical confrontation with the officer.

[t]he committee felt that it was important to ensure that the proper balance of 
theory and practicality was reached in making recommendations to ensure that staff 
would be adequately protected while still allowing them to be able to perform their 
duties unimpaired by cumbersome clothing or equipment.322

The discussions "highlighted the importance of staff practising Universal Precautions" and 
it was emphasized that "[rjesearch of practices used in a multitude of settings in North America 
and Europe, indicated that these procedures in combination with appropriate clothing and 
equipment were commonly accepted as being adequate protection against the spread of infectious 
diseases."323

Clothing and equipment needs were identified with regard to specific work settings and job 
categories in CSC. The following are some of the recommendations:

will provide protection against possible infection by an inmate who has an infectious disease."321 

As a result, a steering committee, acting as a subcommittee of the national JOSH, was established, 
and meetings were held "to identify the various clothing and equipment needs, depending on 
various scenarios in the institution and different work settings." As stated in the draft version of 
the report of the committee,
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Heilpern and Egger have identified the following key elements of an effective occupational 
health and safety program:

• Occupational Education
The authors state that staff education should stress the use of universal infection-control 

precautions and should include instructions on procedures to be adopted in a variety of specified 
situations involving contact with an inmate’s blood or bodily fluids.

• Infection-Control Guidelines
The authors recommend the development of infection-control guidelines to be disseminated 

widely throughout prisons, and regular assessment respecting compliance with such guidelines.

- Implementation of occupational health and safety guidelines on infectious diseases 
in the workplace.
- Provision of clear and accurate information on infectious diseases to all union 
members.
- Protection of union members, particularly those perceived to be members of high 
risk groups, from discrimination in the workplace.327

The draft report concludes by saying that "[t]he Service has an obligation to protect its 
employees from being infected with any communicable disease" and that "[tjhrough input from 
local JOSH committees and collaboration with regional and national staff, an approach will be 
developed that will ensure that CSC staff will be properly protected."325

In Australia, it has been stated that "[t]he precautionary procedures to be followed by 
prison staff are essentially the same as for health workers."326 The Australian Council of Trade 

Unions (ACTU) has listed the following three elements essential to a union response to HIV 
infection:

Failing that, it is recommended that a water repellant jumpsuit, helmet, gloves 
(waterproof and cut resistant) and mask be used. These clothes should be available 
in a central location in the institution and in sufficient numbers and sizes to ensure 
adequate coverage. ...

4.1.3 Cleaning up Body Fluids
Disposable latex "floor" gloves should provide sufficient protection. ...

4.1.4 Cell Searches
Officers need to search in dark and inconvenient places for contraband and this 
sometimes involves using their fingers to feel for things. Research is being done 
to find a way to use a machine (eg. laser, scanner) that would be able to identify 
foreign objects. In the interim, the use of mirrors for viewing underneath objects 
is strongly encouraged so that an officer will not prick himself/herself with a sharp 
object. A puncture proof glove is also being investigated for usefulness. However, 
in some cases the coating makes the glove so thick that it isn’t possible to feel very 
much.324
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[27] In Canada, this issue was addressed in the case of Walton. See supra, chapter III, section B(3).

Employees with HIV Infection
Importantly, the authors state that no work restrictions need be imposed on correctional 

staff who are diagnosed as seropositive, whether transmission was work-related or not.

(1) Education

ECAP considers that education is the best prevention. The Committee acknowledges that CSC 
has made a major effort to educate its staff. As a result, staff are generally well-informed about 
HIV/AIDS. However, some staff reported to ECAP that they had not received education about 
HIV/AIDS or that it had been provided to them a long time ago and had not been updated. 
Other staff, although they had received education, had unnecessary fears and misperceptions about 
HIV transmission. Preliminary analysis of the results of the questionnaire that ECAP sent to staff 
reveals that staff consider that they need and should receive more and updated education and 
information. ECAP believes that education and information should be provided on a regular 
basis, and that its credibility would be improved by asking experts or external, community-based 
AIDS and health organizations to provide input into it.

• Exemptions from Correctional Duties
While acknowledging that there is generally no reason to excuse staff at their own request 

from working with prisoners with HIV infection or AIDSj27^ the authors state that special 

exemptions, for example for pregnant employees, may be desirable.

C. ECAP’s Assessment

ECAP strongly feels that staff concerns for their safety have to be taken very seriously. In order 
to learn more about these concerns, the Committee met with staff during its prison visits, sent a 
questionnaire to staff, and consulted with the Union of Solicitor General Employees. ECAP 
recognizes that the protection of staff against the risks of HIV transmission is clearly an important 
obligation borne by CSC. ECAP further acknowledges that there are many situations in which 
staff may potentially be exposed to infectious diseases, including HIV infection. Such situations 
include conducting body and cell searches, performing emergency first aid where blood or other 
body fluids are present, controlling aggressive inmates, and supervising the cleaning of blood and 
body fluids.

ECAP commends CSC for its efforts to protect staff against exposure to and transmission 
of infectious diseases. These efforts have included education about infectious diseases and the 
risk, or absence of risk, of transmission of infections in the workplace, the issuing of infection­
control guidelines, and the provision of protective clothing and equipment to staff. However, 
staffs concerns about and fear of being infected with infectious diseases, in particular with HIV, 
during the course of their work persist, as do misperceptions about the risk of HIV infection 
attributable to work in federal penitentiaries. ECAP identified a variety of measures that could 
be undertaken by CSC to provide staff with increased protection and alleviate their concerns and 
fears.
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(3) Provision of protective equipment

ECAP strongly supports the findings of the report of the committee studying protective clothing 
and equipment and encourages CSC to act upon its recommendations.

(2) Infection-control guidelines

ECAP commends CSC for having developed infection-control guidelines for staff. However, the 
Committee believes that these could be improved by updating them on a regular basis. Further, 
an increased effort could be made to train staff to apply infection-control procedures and practices 
universally whenever they may be exposed to an inmate’s blood or body fluids. This would include 
educating staff about the need to always comply with universal precautions when confronted with 
such situations, and not only when this is convenient or when an inmate is known to be infected. 
In particular, ECAP does not believe that revealing the HIV status of known infected inmates to 
staff would increase staff safety. On the contrary, ECAP is convinced that this would be 
counterproductive in terms of their safety, in particular with regard to efforts to educate staff to 
always use universal precautions. A brief, authoritative document on HIV/AIDS, tailored for 
correctional service staff, could be developed to address the fact that there is a low risk of 
contracting infections when working in the correctional environment and that there are ways in 
which this risk may be reduced or avoided.

(5) Follow-up of exposure

ECAP considers that any incident involving exposure to blood or body fluids should be 
immediately followed up and that procedures should be developed for doing so. Such situations 
are relatively common in health-care settings, and there is extensive experience concerning the 
management of them. Follow-up would include a written report about the incident and a medical 
assessment of whether there has been a potential risk of HIV transmission. In most cases, such 
as when staff have been bitten or spat upon, there will be no risk or minimal risk of HIV 

(4) Preventing exposure

ECAP agrees with the finding of one of the working groups at the workshop on HIV/AIDS 
recently held in the Ontario Region that "not enough emphasis has been placed on preventing 
needlestick injuries and other exposures to blood and body fluids in the correctional 
environment."^28 The working group concluded that "[tjhis has to be the first priority."329 

ECAP acknowledges that staff cannot always avoid exposure and that they will sometimes be 
unable to use precautions, such as when they are assaulted by inmates. Nevertheless, as was stated 
in the report of the committee studying protective clothing and equipment, there are many 
situations "where it is known in advance that the inmate will be uncooperative."330 ECAP 

agrees with its assessment that in such situations "the first approach would be to use something 
to try to subdue the aggressiveness of the inmate, thereby reducing the risk of physical 
confrontation with the officer."331 ECAP considers it essential that there be continuing 

education of staff about how to react to "risky situations," such as when inmates are violent.
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D. Conclusions

[28]

ECAP considers that education about HIV infection and AIDS is the most 
important effort to promote and protect the health of staff and prevent

t29! This case occurred in Australia. It was alleged that a young officer, newly recruited to the service, 

was attacked and stabbed with a blood-filled syringe. The officer later tested positive for HIV. The incident 
was widely reported in the press. See Doyle J. Management Issues—A Prison Officers Union Perspective. 
In: HIV/AIDS and Prisons, infra, endnote 111. Until July 1990 there were no known cases of occupational 
transmission among correctional staff anywhere in the world. See Hammett, infra, endnote 70.

This was recently acknowledged in the case of Lesieur, in which an inmate who knew that he was 
HIV-positive tried to bite CSC staff. He then sprayed them with his blood, saying he would thus contaminate 
and kill them. The inmate was charged with a number of offences, including attempted murder. On 17 
February 1993 a jury returned a guilty verdict on charges of assaulting a peace officer, uttering threats to cause 
death or serious bodily harm, and assault causing bolily harm. However, the inmate was found not guilty on 
the charge of attempted murder (see chapter III, section 3(B)(2)). In another case, decided in November 1992, 
another federal HIV-positive inmate was convicted of assault and sentenced to six months’ imprisonment after 
he bit a correctional officer at Port-Cartier Institution. These cases clearly show that courts acknowledge the 
absence of risk of HIV transmission in such incidents.

(6) Family and partner support

ECAP considers that the families and/or partners of staff should be encouraged to participate in 
educational sessions on HIV/AIDS. Further, they should have access to counselling and 
psychological support at their request whenever the partner has been exposed to HIV.

ECAP is convinced that what are often perceived as conflicting interests between staff on 
one side and prisoners on the other are really compatible interests. For example, measures that 
will protect inmates, such as providing them with education and the means to protect themselves 
against HIV infection (including bleach), will ultimately also benefit staff and the public because 
they will result in fewer infected inmates being housed in the institutions and in fewer infected 
inmates being released into the community after serving their sentences. Equally, the measures 
that will protect staff from contracting HIV infection, namely education and the application of 
universal precautions, are compatible with the inmates’ interest in seeking out counselling and HIV 
testing and in maintaining their medical information confidential until they decide themselves to 
share it with others.

transmission^28! ft should be noted that there has been only one documented case of 
occupational transmission in any prison in the world.!29!

Following exposure, staff should be offered counselling and psychological support. Where 
it is established that there has been a risk of HIV transmission, early medical intervention should 
be available, including prophylaxis with AZT and referral to specialists familiar with the problem. 
At the same time, the person who is the source of the exposure should be encouraged to volunteer 
information about his or her HIV status. Those who do not know their HIV status should be 
encouraged to undergo voluntary HIV testing (see Appendix 1).
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(1) regularly review access to and use of protective materials and equipment;

(2) regularly review protective protocols and staff compliance with them;

(4) provide for the follow-up, including medical follow-up, of all staff exposed to 
the blood or blood-contaminated body fluids of any inmate or fellow staff.

(2) All staff should receive educational sessions about HIV infection and AIDS, 
including the subject of universal precautions, when they begin their employment 
and on a regular basis thereafter.

(3) External, community-based AIDS and health organizations or experts should 
be invited to participate in these sessions.

(4) Family members or partners of staff should be encouraged to attend the 
educational sessions.

(1) All staff should receive written information about HIV infection and AIDS. 
This could be in the form of a brief, authoritative document tailored for 
correctional service staff from an outside organization or expert. This would point 
out the low risk of contracting infections through working in the correctional 
environment and indicate ways in which this risk may be reduced or avoided.

transmission of HIV and other infectious agents in federal correctional institutions. 
ECAP recognizes that educational efforts are already in place in correctional 
institutions but it considers that these efforts may be improved by the following:

(3) provide the necessary equipment for the safe provision of health care and the 
handling of body fluids. This includes standardizing protocols for cleaning blood 
spills and providing equipment for safe search procedures as well as necessary 
emergency supplies. In particular, CSC should consider provision of so-called 
puncture-resistant or cut-resistant gloves to replace latex gloves for use when 
handling emergency situations, dealing with aggressive or violent inmates, and 
carrying out searches.

Further, ECAP considers that, for staff to protect themselves, access to and the 
correct use of materials and equipment with which the risk of transmission of 
infectious diseases, including HIV, may be reduced, are essential. ECAP 
recognizes that materials and equipment are already available in federal 
correctional institutions. However, in order to reassure staff and to ensure 
continued proficiency in the use of such materials, equipment, and protective 
procedures and practices, CSC should:
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Health Care8.

..332

333

334

1.

2.

3.

4.

5.

6.

In order to ensure an integrated, comprehensive service from the admission of an offender 
until his or her release, the following principles were established:

A multi-disciplinary approach to the provision of care to the offender 
throughout his sentence shall be implemented;
The offender retains the primary responsibility for maintaining and 
improving his/her health status, notwithstanding the constraints inherent to 
the correctional environment;
The offender is entitled to reasonable access to the full range of health 
services, including prevention, treatment and rehabilitation, in accordance 
with generally accepted community standards;
Health service delivery shall be appropriate to the offender’s age, sex and 
condition and shall respect the individual’s religious or cultural values; 
The offender, who is of sound mind, has the right to refuse health 
treatment or advice except where otherwise provided by law. The health 
professional is obligated to provide the necessary information to enable the 
offender to make an informed decision;
The offender has the right to have medical information dealt with in a 
confidential manner. Standards of confidentiality shall be consistent with 
professional standards, Commissioner’s Directives, the Privacy Act and 
other federal legislation;

Although the offender has the primary responsibility for his/her own health status, 
CSC is responsible for ensuring appropriate, equitable and adequate access to 
professional physical and mental health services. These services contribute to the 
offenders’ adjustment within the institution and assist them to become law-abiding 
citizens by:
1) identifying through assessment/diagnostic services the needs of individual 
offenders and special categories of offenders amenable to assistance from health 
services;
2) providing services and continuity of care for offenders suffering from physical, 
psychiatric, emotional, social or behavioral difficulties, at standards of professional 
quality consistent with those governing the provision of services to the Canadian 
public in general; and
3) providing advice or guidance as subject matter experts for the purpose of 
strengthening an overall, integrated CSC physical and mental health service.334

A. Current Situation

In 1988 the Correctional Services’ Health Care Branch adopted national standards for health care 
"to ensure that offenders receive up-to-date care throughout their sentences, care which is 
comparable to that available in the community."332 According to the document, Standards for 
Health Care,333 the objectives of CSC health services are as follows:
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7.

8.

9.

10.

11.

12.

335

,.336

Informed Consent and the Right of Refusal

Informed consent of a mentally competent offender shall be obtained before 
commencing a treatment program and such an offender shall have the right to 
refuse treatment.

Current professional standards promote the obtaining of a second opinion 
where there is a margin of doubt. CSC shall provide this service upon the 
request of the physician. However, second opinions initiated by the 
offender may be permitted at the offender’s own expense;
The health delivery system within CSC must meet the requirements of 
existing federal laws and applicable provincial legislation;
The health delivery system shall be based on the community health model, 
with a focus on the health of the prison community as a whole, by 
intervention at the individual and group level. The curative and preventive 
services offered shall be coordinated to encourage continuity of care for the 
duration of the sentence;
The health services shall be provided by health professionals/practitioners 
currently registered/licensed (or eligible for registration/licensing) in Canada 
and preferably in the province of practice;
The range and level of health services available to offenders shall be 
established in policy and audited on a regular basis; and
All research undertaken shall be approved by a research review committee 
charged with the responsibility to ensure that ethical standards, proper 
design and supervision are met, and that the full voluntary and informed 
written consent of the participant is obtained.335

Research

Any research which involves offenders as subjects, shall be approved by a research 
review committee. This committee shall ensure that all research meets the highest 
ethical standards and has proper design and supervision. Offender participation 
shall be contingent upon voluntary and informed written consent.

A list of standards for the delivery of Health Care Services to offenders within CSC was 
drawn up. These standards "must be considered when programs are being developed and 
delivered,"336 and include, among others:
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The Correctional and Conditional Release Act also emphasizes health, safety and personal 
dignity. Further, it prohibits any treatment that is cruel or degrading and seeks to ensure that

Levels of Service

The Correctional Service of Canada shall ensure the provision of a range of health 
services for offenders including mental health and general health care. Services 
shall be available at a primary, intermediate and intensive or tertiary service level. 

Criteria
1) Primary level of service shall be provided on an ambulatory basis 
to offenders who remain in general population.
2) Intermediate level of service shall be a specialized program 
delivered in a dedicated living space within a regular institutional 
setting.
3) Intensive/tertiary level of service refers to in-patient beds in a 
facility designated under mental health legislation or to in-patient 
beds in a general hospital.

Admission Assessment

Assessment of all offenders’ health status shall be completed on admission.

Referrals

Referrals to outside agencies for consultation, treatment and surgery shall be for 
essential services. Essential services can be categorized as emergency, urgent or 
non-urgent.

Criteria
1) Emergency: a case where delay will endanger the life of the 
offender.
2) Urgent: the condition is likely to deteriorate to an emergency or 
it is interfering with the offender’s ability to carry out his or her 
activities of daily living.
3) Non-urgent: the condition is not affecting the offender’s activities 
of daily living now, but may in the future.

Access to Services

Offenders shall have access to health services on a 24-hour basis. 
Criteria
1) Clustering of all services, where proximity of institutions allows 
for cost effective use of it, shall be implemented.
2) Where 24-hour nursing coverage is not provided on-site, staff 
with basic first aid and cardio-pulmonary resuscitation (CPR) 
training will be on duty.
3) Nursing services shall be provided 24 hours per day in institutions 
where in-patients are cared for (Intermediate level).



*

- 109 - 

B.

338

..339

..340

standards comply with United Nations treaties and the Canadian Charter of Rights and Freedoms. 
The relevant provisions of the Act read as follows:

With regard to treatment, s. 88 of the Act provides that offenders must give their informed 
consent to any treatment, have the right to refuse treatment, and may participate in research 
projects, but only if they give informed consent and if an independent committee has reviewed the 
case and approved the project.

In accordance with these provisions and the above standards, every inmate entering the 
federal penitentiary system goes through a thorough health assessment. This includes screening 
for tuberculosis. Inmates are also offered hepatitis-B vaccination.

87. The Service shall take into consideration an offender’s state of health and 

health care needs
(a) in all decisions affecting the offender, including decisions relating to placement, 
transfer, administrative segregation and disciplinary matters; and
(b) in the preparation of the offender for release and the supervision of the 
offender.

They [inmates with HIV/AIDS] know that, without the specialized medical 
attention which they will not receive in a Canadian prison, they are facing terrible 
suffering.338

86.(1) The Service shall provide every inmate with
(a) essential health care; and
(b) reasonable access to non-essential mental health care that will contribute to the 
inmate’s rehabilitation and successful reintegration into the community.
(2) The provision of health care under subsection (1) shall conform to 
professionally accepted standards.

The Federal/Provincial/Territorial Advisory Committee on AIDS has recommended that 
all inmates have access to "medical, nursing, in-patient and out-patient services equivalent to those 
available in the community at large."339

PASAN has recommended that "[pjrisoners with HIV/AIDS must be guaranteed access to 
medical and dental workers of their choice" and that "they must have access to experienced and 
expert HIV primary care physicians."340 Further, it has been suggested that a comprehensive 

plan for the medical and psychosocial care of prisoners with HIV infection should be

The Debate
CSC makes major efforts to ensure that the quality of care available to inmates in the federal 
corrections system is on a par with that available to Canadians generally.337 It has mandated 

the Health Care Advisory Committee to monitor these efforts.
Nevertheless, prisoners with HIV infection have sometimes complained that they have not 

received adequate medical care:
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developed,341 and that prison populations be included in research on new treatments of HIV 

infection and AIDS.
The Ontario Regional HTV/AIDS Advisory Committee recommended a variety of measures 

to establish "strong and effective links with community treatment programs in order to facilitate 
their work with offenders, both outside and within CSC facilities." In particular, the Committee 
recommended that:

- meaningful access to HIV testing ...;
- regular examinations by physicians with sufficient training to diagnose and treat 
HIV infection and HIV related illnesses;
- a full physical examination at the time infection is diagnosed, and subsequently 
as medically indicated;

Individuals who test HIV positive need to be properly examined and regularly 
monitored by a physician who is knowledgeable about infectious disease and keeps 
abreast of medical developments in HIV treatment. The full range of approved 
medications to prevent or treat symptoms of HIV disease must be available in 
order for the promise of early intervention to be fulfilled.347

The Chief Health Care Services and the Deputy Warden Correctional Operations 
of each institution, in consultation with the visiting physician, shall ensure that 
appropriate facilities are available for the provision of confidential assessment and 
treatment services to offender patients which will also provide the highest level of 
security.342

The Commission acknowledged that, "[b]ecause treatments for HIV disease tend to be 
novel, experimental, and expensive, HIV disease tests the limits of prison health care."348

With regard to participation in clinical trials, the Commission stated that "[a]s new drugs 
become approved and available through clinical trials, prisoners should and can be permitted to 
choose to participate in clinical trials, while remaining protected from coercion and abuse.'- ' 
The Commission concluded that adequate care in correctional facilities includes, but is not limited 
to:

This Committee also addressed concerns about the privacy and security of inmates escorted 
to outside HIV/AIDS clinics, and examined the issue of the sharing of information with community 
agencies assisting CSC in the management of offenders with HIV/AIDS, and the provision of 
services to an institution located at a great distance from available community services.

Internationally, there is emerging agreement that, with regard to access to health care, the 
same standards that apply outside prison should apply to prisoners.343 This was stated in the 
United Nations "Basic Principles for the Treatment of Prisoners"344 and the World Health 
Organization stated that this principle of equivalence should apply to HIV/AIDS.345

In the United States, the principle was reaffirmed by the Presidential Commission on the 
HIV Epidemic, which recommended that "[c]are and treatment available to HIV-infected inmates 
in correctional facilities should be equal to that available to HIV-infected individuals in the general 
community,"346 and by the National Commission on AIDS:
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Summarizing the situation with regard to medical care at the international level, Harding 
and Schaller have stated:

- access to necessary specialist care where appropriate;
- T-cell monitoring at the intervals prescribed by the U.S. Public Healh Service;
- timely, consistent and appropriate access to necessary medications, including 
prophylactic drug therapies approved by the Food and Drug Administration or 
recommended by federal health authorities;
- access to dental care;
- access to mental health care;
- access to meaningful drug treatment on demand;
- clean, hygienic housing facilities; and
- appropriate diets.350

- the development of criteria to ensure that prisoners receive equivalent medical 
care to that provided in the general community;
- the evaluation of existing medical services against these criteria;
- planning to develop co-operative programs with [the] Department of Health;
- the long term resource needs of the prison medical services;
- accessibility of community-based multidisciplinary services.353

Some prisoners receive up-to-date, state-of-the-art specialized care for their HIV 
disease. Many do not. Expensive treatments may not be financed by prison 
services; many therapies, such as aerosolized pentamidine, are not available to 
inmates unless they are hospitalized. In many instances, overstretched prison 
medical facilities are unable to organize and maintain the necessary care.354

C. ECAP’s Assessment

ECAP commends CSC, and in particular CSC’s health-care services, for the efforts made to 
provide HIV-infected inmates with quality medical care. In particular, ECAP recognizes that there 
is genuine concern and effort to provide inmates with health care that is comparable to community 
standards outside prisons. This includes efforts to assess the quality of services in place and to 
respond to emerging trends, innovations and problems in health care, in particular through CSC’s 
Health Care Advisory Committee.

Attesting to this, ECAP heard from some inmates with HIV infection and from those who 
care for inmates with HIV infection or AIDS, that the care that inmates with HIV infection or 
AIDS receive may be better than the care that would be available to them outside prison.

Similar recommendations were made by the United States National Prison Project.351 

In Australia, Heilpern and Egger acknowledged that ”[t]o provide an equivalent medical 
service to that available in the community, in a prison setting, is a formidable task for both prison 
administrators and health authorities."352 They recommended that policies and plans be 

prepared to meet a potential increase in the number of seropositive prisoners likely to develop 
symptoms while serving prison sentences, and that these policies should address:
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Nevertheless, ECAP was informed of instances in which inmates with HIV infection have not had 
access to medical care that would have been available to them outside.

ECAP has identified at least three reasons for this problem, namely: the restricted mobility 
of inmates; medical coverage when illnesses occur; and the capacity of medical services to 
expeditiously provide care and treament.

(1) Restricted mobility of inmates

Access to health care for persons with HIV infection or AIDS who live outside prisons is relatively 
uncomplicated and efficient. Usually they need only arrange an appointment with their physician 
or go to a clinic or hospital to obtain the care they may require. For inmates, access to health 
care necessitates arranging for a visit to a physician, clinic or hospital outside the correctional 
facility, or waiting until this service is available in the institution. Interim services are provided by 
the prison health services. HIV infection and AIDS are complex diseases that often require 
expertise not widely available in Canada, including inside correctional facilities. Logistical 
problems in safely transporting inmates to where this expertise is available or in having experts visit 
an institution may require justification that the care is necessary at a particular time, and may lead 
to delays or to perceptions of institutional inefficiency or of care not being accessible. These 
problems may be aggravated by the security arrangements required for transporting inmates. 
Some of these problems are analogous to those of persons living in remote areas, and the 
solutions to them involve balancing needs, benefits, costs and logistics. Sometimes the only 
effective solution may be for the person to relocate nearer to the required services. In the context 
of federal penitentiaries, relocation of inmates who require very complex or urgent care may be 
one solution to this problem. Another may be for prison health services to ensure that their 
medical staff are proficient in providing this care. However, this solution is not possible without 
the trust and confidence of the inmate in the services available.

(2) Medical coverage when illnesses occur

Although the onset of such diseases as immunodeficiency, wasting, or neurological disease 
attributable to HIV infection is a slow process, secondary infections or complications from these 
diseases or their treatment may develop rapidly and require urgent care. Examples include herpes 
simplex or herpes zoster infections, Pneumocystis carinii pneumonia and Toxoplasma 
meningoencephalitis. Development of such diseases at "off hours" or in institutions without 
physician coverage is a problem aggravated by the restricted mobility of inmates and their 
vulnerability to judgment by non-medical staff. Again, there would not appear to be any simple 
solutions to this problem. Among the possibilities are relocation of inmates, increased staffing and 
services, and communication with health-care personnel that bypasses staff decision-making 
concerning the need for such communication.

(3) Capacity of medical services to provide care and treatment

The growing complexity of care for HIV-infected inmates or inmates with AIDS poses difficult 
operational and logistical problems for prison health services (for example, access to new and often 
experimental treatments, access to special diets, availability of diagnostic tests that are often 
available only at tertiary-care centres, access to psychosocial support, in particular that provided 
by peers or community organizations, and access to research studies). These problems are not 
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ConclusionsD.

(2) incarceration should not be an impediment to accessing new or experimental 
or special treatments for HIV infection, AIDS or their associated diseases, or for 
enrolling in research studies to which those with HIV infection or AIDS would 
otherwise be eligible to enroll; when such services or treatments are unavailable or 
inaccessible, the inmate should have the opportunity to relocate to an institution 
in which they would be accessible, subject to security considerations;

(3) health-care services in each institution should be assessed to ensure that the 
expertise necessary for the medical care of inmates with HTV infection or AIDS is 
available, and that the services for dealing with the care of inmates with HTV 
infection or AIDS will be efficient and accessible;

(1) strong and effective links with external health-care services are necessary to 
ensure that the care of inmates with HIV infection or AIDS is efficient and 
accessible, and that continuity of care is provided for whenever they are 
transferred, given temporary absences, or are released;

unique to inmates with HIV infection or AIDS, but the growing diagnostic and treatment burden 
relating to this disease requires that they be solved as soon as possible. Among the possible 
solutions are prisoner relocation at their demand, increased staffing and services, recognition by 
staff that such care is not only necessary but that inmates are entitled to it, and closer liaison with 
outside health-care and community services.

ECAP recognizes the economic, security, administrative and geographic constraints 
imposed on health-care services in federal penitentiaries. Balancing the health needs of inmates 
with the availability and accessibility of services is not a simple problem, and ECAP considers that 
greater study is required to solve it than the Committee could provide. At the same time, the 
Committee considers that changes that would provide interim improvements in this system could 
be implemented. These changes are designed to improve trust and confidence of inmates in this 
system, in particular by providing them with the opportunity to communicate with prison health 
staff confidentially, and by enhancing opportunities to access new treatments and peer or 
community counselling and support services. ECAP further suggests that the approach provided 
by the Ontario Regional HIV/AIDS Advisory Committee be followed, namely that health services 
in each institution be assessed to ensure that the expertise necessary for the medical care of 
inmates with HIV infection or AIDS is available.

ECAP agrees that the care of inmates in federal correctional institutions should be 
comparable to that available in the community. In the context of HIV/AIDS, this 
includes access to new, experimental or special treatments, special diets, and peer 
and community-based organization counselling and support. ECAP acknowledges 
the efforts that CSC’s health-care services have made to provide inmates with HTV 
infection or AIDS with care and treatment. However, in order to meet the 
community standard, ECAP considers that:
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(4) external community-based AIDS or health organizations should be readily 
accessible to inmates with HIV infection or AIDS;

(5) in each institution, CSC should create or designate one or more inmate jobs 
as peer health counsellors, and provide for appropriate training, support and 
evaluation.
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Tuberculosis9.

..355

[30]

Some newspapers incorrectly reported that CSC was planning to immunize all inmates against 
tuberculosis.

Policies concerning TB have also been adopted by some of the provincial prison systems. See, e.g., 
the directive of the Alberta Solicitor General, Correctional Services Division, Section: Health Services, 
Number: 20.15.05 of 5 June 1990. According to this directive, TB testing "shall normally be administered only 
to offenders that fall into identified high risk groups, however centres retain discretion to conduct TB tests 
in a more generalized manner."

A. Current Situation
In order to prevent the spread of tuberculosis (TB)t30J in federal penitentiaries, in 1990 CSC 

adopted a policy that provides for voluntary TB testing of inmates entering the correctional system. 
Unless there is documented evidence available that a TB skin test was done prior to admission, 
inmates are Mantoux or tuberculin tested upon entry into the federal institution. Inmates are 
exempt from the test only when they have been vaccinated with Calmette-Guerin bacillus (BCG) 
or when they have tested positive on a past occasion. When, on admission, an inmate has a 
positive reaction to the TB skin test, has had a positive skin test in the past, has received BCG, 
or refuses TB skin testing, he or she will be screened for TB by chest x-ray. If the x-ray suggests 
infection, a sputum specimen is tested for the presence of TB. When it is confirmed that an 
offender has tuberculosis and is infectious (has active TB), he or she will be isolated until no 
longer infectious to prevent the further spread of the disease. When an inmate refuses an x-ray, 
the physician will decide whether there is sufficient concern to transfer the person to the health­
care centre for observation.

In response to the recent development of drug-resistant strains of tuberculosis, CSC 
decided to annually retest inmates who have previously tested negative on Mantoux testing J31 J 

This will allow "identification of persons who may have had contact with the disease and are at 
significant risk of developing it and infecting others."355 This policy was approved by the 
Laboratory Centre for Disease Control of Health and Welfare Canada. 56[321

In 1992 there were five new cases of TB in federal penitentiaries—three in the Ontario 
Region and one each in the Quebec and Atlantic Regions. In January 1993 there were two new 
cases of TB in the Quebec Region and in February 1993 there were three new cases in the 
Ontario Region.357

In December 1992 active TB was diagnosed in an HIV-infected inmate housed in 
Drummond Institution. At the time of entry into prison, the inmate had refused both TB and 
HIV testing. The inmate later tested positive for antibodies to HIV. In December 1992 he was 
admitted to a community hospital where he was diagnosed as having active TB, HIV infection, and 
opportunistic infections. At Drummond Institution a plan of action was formulated: the 
institutional physician arranged for a local infectious-diseases specialist to speak to staff and 
inmates about TB; information meetings were held with union members and the institution’s 
Health and Safety Committee as well as the Inmate Committee; a video was prepared by the Chief 

In this section the term TB is used to indicate infections with Mycobacterium tuberculosis and 
excludes other strains of mycobacteria.

[31]
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As stated by Bayer et al., the emergence of MDR-TB in the United States is fundamentally 
a reflection of failed social policy:

of Health Care and by the Inmate Committee and broadcast periodically over the internal closed- 
circuit television system; an information bulletin was prepared and distributed to each employee 
of the institution; and staff and inmates were screened to determine if any were infected with TB.

Dr. Hiroshi Nakajima, WHO’s director-general, stated that "[m]ore and more, tuberculosis 
is becoming a socioeconomic disease that hits the underprivileged hardest in both developed and 
developing countries."360

Neither TB nor MDR-TB appear as yet to be a major problem in Canada. Of the 1996 
TB cases reported in Canada in 1990, only 63 involved resistant organisms. Of these, only one

If the resurgence of reactivation tuberculosis can largely be traced to the 
concurrent epidemic of HIV infection and the social conditions that give rise to the 
spread of tuberculosis infection, the emergence of resistant strains fundamentally 
reflects a failure of social policy. ...
The congregate sheltering of large numbers of homeless individuals, 
hyperincarceration in jails and prisons have exacerbated the problem: the 
microbacterium spreads most efficiently in confined environments where there are 
large numbers of highly susceptible persons with compromised immune systems, 
including those with HIV infection, [with many references]359

In many areas of the United States the battle against tuberculosis is being lost. 
Two major markers of this failure are the increasing incidence of tuberculosis and 
the rising prevalence of drug-resistant tuberculous infection. The recent epidemic 
of multidrug-resistant tuberculosis in several East Coast hospitals and an explosive 
outbreak in the New York state prison system have taken well in excess of 100 
lives. Since 1985, after 35 years of steadily declining incidence (with declines 
averaging 6 percent per year), tuberculosis case rates have increased each year. 
Direct and indirect epidemiological data indicate that the human immunodeficiency 
virus (HIV) has had a dominant role in this resurgence. In 1990, there were 
25,701 new cases of tuberculosis reported in the United States—9883 more cases 
than anticipated on the basis of earlier trends 358

B. The Debate

Tuberculosis has featured in news headlines in Canada for the first time in decades. A curable 
disease has once again emerged as a public health threat in the developed world. The resurgence 
of TB in the United States, attributable in great part to the HIV epidemic and the social 
conditions that give rise to the spread of TB, and the emergence of multiple drug-resistant strains 
of tuberculosis (MDR-TB), has created increasing concern in Canada. Recently, outbreaks of 
MDR-TB have occurred in the United States in occupational settings such as hospitals and 
prisons, with serious consequences for HIV-infected persons and for health-care workers. It has 
been said:
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[33] However, data on drug resistance were unknown for 648 of the reported cases.

Each correctional institution should designate an appropriately trained official 
responsible for operating a TB prevention and control program in the institution.

We have already seen cases of TB in the detention centres of Toronto and in the 
federal prisons. It is only a matter of time before it grows into a plague. And 
unlike HIV, which requires intimate contact, TB can be transmitted through the 
air, via coughs and sneezes. In a setting such as today’s prisons, it could become 
... "wildfire death."369

In the United States, both the National Commission for Correctional Health Care and the 
Centers for Disease Control (CDC) have called for increased prevention and control efforts in 
prisons.370 The United States Advisory Committee for the Elimination of Tuberculosis 

concluded that "[tjransmission of TB in correctional facilities presents a health problem for the 
institutions and may also be a problem for the community into which inmates are released."371 

The Committee made a series of recommendations regarding control of TB in prisons:

was found to be resistant to four or more drugs.361t33l Nevertheless, it has been said that 

"[although there is currently no information to suggest that the interaction between tuberculosis 
and HIV is a major problem in Canada, many of the conditions that favoured this interaction in 
the United States exist here."362 Further, in both countries "[tjhere are population groups that 

are at risk for both HIV and TB; both diseases converge in hospital settings, prisons, and other 
public institutions, in ways that may favour transmission of TB among HIV infected persons."363

With regard to TB in prisons, TomaScvski stated that "[t]he publicity for AIDS has diverted 
attention from ’traditional’ communicable diseases, such as tuberculosis, which is far from 
eradicated."364 Recent reports from the United States have drawn attention to the dramatic 
increase in the incidence of TB in New York’s state prison system—from 15.4 per 100,000 between 
1976 and 1978 to 105.5 per 100,000 in 1986.365 In New Jersey during 1987 the incidence of 

TB among state inmates was 109.9 per 100,000—a rate 11 times that of the general population of 
New Jersey that year.366 So severe is New York’s TB caseload increase, especially among HIV­
positive persons, that a federal judge ordered that a special unit for city jail inmates with TB be 
constructed. According to a report in the 10 February 1992 issue of American Medical News, 
New York corrections officials reported that 12 inmates, all with AIDS, died of TB in 1991. It 
was estimated that 26 percent of the female inmates and 16 percent of the men at New York’s 
Rikers Island jail are HIV-positive, while 15 to 25 percent of all inmates test positive for past TB 
infection.367

Harding and Schaller drew attention to the fact that an increasing incidence of active 
pulmonary tuberculosis among HIV-infected prisoners has also been confirmed in prisons in 
France, Spain and Switzerland.368 They concluded that, "[i]n view of prison conditions—a closed 

environment with frequent overcrowding and lack of ventilation—the problem of infectious 
tuberculosis requires special attention."

In his submission to ECAP, Ron Shore, a prison outreach worker with the Kingston AIDS 
Project, stated:
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D. Conclusions

The Committee considers that the issue of tuberculosis in federal correctional 
institutions should be monitored closely by CSC, in particular by its Health Care 
Services Branch and the Health Care Advisory Committee, and that CSC’s policy 
with regard to tuberculosis should be reviewed regularly.

ECAP commends CSC for its efforts to prevent the transmission of tuberculosis 
in federal correctional institutions.

A multi-institutional system should have a qualified official and unit to oversee TB- 
control activities throughout the system. These responsibilities should be specified 
in the official’s job performance plan. The basic activities to be followed are 
surveillance, containment, and assessment.

The Committee further recommended, among other things, that skin testing of inmates and 
staff should be carried out at entry or on employment, respectively, and that tests should be 
repeated at least annually; that inmates with TB should be routinely offered testing with 
appropriate counselling for HIV infection; that all inmates and staff with positive tuberculin 
reactions who have not previously completed an adequate course of preventive therapy be 
considered for preventive therapy unless there are medical contraindications; and that persons for 
whom TB preventive therapy is recommended but who refuse or are unable to complete a 
recommended course should be counselled to seek prompt medical attention if they develop signs 
or symptoms suggestive of TB. These recommendations will be periodically revised.

C. ECAP’s Assessment

ECAP is concerned about the recent resurgence of TB in prisons in the United States, particularly 
in view of its disproportional incidence among and impact on HIV-infected prisoners. The 
Committee commends CSC for its policy to control the spread of TB in federal correctional 
facilities and, in general, for taking the emerging issue of TB in prisons seriously.

Members of ECAP and CSC’s Health Care Services Branch participated in the National 
Workshop on Tuberculosis: HIV and other Emerging Issues, held in Toronto in May 1993. 
ECAP will review the issues raised by TB in prisons and provide additional comment in its final 
report.
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Prison Health Services10.

While the suggestions and recommendations made in section IV.8 address some of the immediate 
needs of infected inmates, this section addresses an underlying problem, namely inmates’ distrust 
with regard to prison health-care services.

In practice, prison health services are often perceived by prisoners to lack independence 
and confidentiality. Michael Linhart, a federal inmate with HIV infection, said:

It is therefore in the prison administration’s interest to accept, and even encourage, 
the independence of medical services and their strict observance of ethical rules. 
The underlying principle is that of equivalence. The prison doctor faced with an 
ethical dilemma should ask himself/herself: what would I do in the equivalent 
situation outside the prison? The same rules and principles should apply, whether 
in the face of a prolonged fast, the administration of tranquillizers to an agitated 
person, body searching, examinations requested by the authorities, the 
communication of medical information or free and confidential access of prisoners 
to health staff.374

Any prisoner who has served a few years in a prison will tell you that health care 
is a primary concern among prisoners. We need to feel that we are being provided 
with competent and knowledgeable medical services. Often in prescribing 
medications to prisoners, doctors seem to follow a set of administrative procedures 
and policies outlining the types of medications given to prisoners. I know of many 
cases where doctors were about to prescribe a medication for a prisoner only to be 
told by the nurse in attendance that inmates are not allowed to have that drug in 
this institution. To myself, and many other prisoners, this seems to indicate that 
institutional policy is dictating to the doctor the type of medical attention they may 
render.375

A. Current Situation

In the federal prison system, as in most other prison systems, health services are an integral part 
of, and those who provide them are responsible to, the prison system. Support staff and nurses 
are employees of CSC, physicians contract their services to CSC, and services are generally located 
in the institutions. In addition, federal inmates are excluded by the Canada Health Ac?12 from 

free medical coverage under provincial health-care plans.

B. The Debate

Harding has emphasized how important prisoners’ confidence in the independence, integrity and 
competence of the medical service is, especially in dealing with highly charged issues such as the 
HIV epidemic.373 He concluded:
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[34] This is Tanguay Institution in Montreal.

Protecting the health of prisoners and participating in decision-making on their 
disciplinary punishment are proverbially difficult to reconcile, and illustrate the 
difficulties inherent in giving the same institution and the same personnel three 
distinct responsibilities: custody, punishment, and care.378

[Inmates’] access to the community medical facilities is limited by the degree to 
which such facilities can provide secure accommodation and are willing to take on 
the responsibility for the security of inmate patients. Effectively, prisoners’ access 
to outside services and facilities is determined by the decision of the prison health

As stated by TomaSevski, existing international standards combine the provision of medical 
services with custodial duties, and continue burdening the prison health personnel with too many 
tasks, which often conflict with each other.

We may be accused of having become an integral part of the correctional 
machinery, who expend more energy on discovering malingerers than on treating 
sick patients, and who prescribe tranquillizing and hypnotic drugs in order to keep 
disruptive prisoners content and the prison nice and quiet. On the other hand, 
when the mass media report with sensational headlines of serious crimes committed 
by ex-convicts, we may be blamed for endlessly understanding and explaining the 
behaviour of the criminals, for doing nothing but letting them out to continue 
disturbing decent, respectable people. And inside the prisons, we may be accused 
by our fellow workers of putting too many prisoners on the sick list and thus 
endangering the productivity of prison industry.377

The separation of prison health services from community health services, which underlies 
inmates’ lack of confidence, is increasingly being challenged.376

Under the current system, the duties and responsibilities of prison health professionals go 
beyond providing medical services to inmates. The multiplicity of tasks that the prison health 
service has to perform, and the consequent difficulties in reconciling these tasks, has been well 
described by Arpo:

That problems are created by organizing prison health services outside the ordinary health 
system has been acknowledged by the Select Committee of Experts on the Impact of the AIDS 
Epidemic on Health Care Services and Planning in Europe.37^ A variety of solutions to these 

problems were proposed, including recourse to ordinary health services such as intervention by 
outside staff in prisons and early treatment outside prison.380

In at least one provincial institution in Quebec, health care is already provided by an 
outside community clinicj34! and in Norway health services for the prison population have been 

fully integrated into the national health system. In these settings the principle of equivalence has 
been fully implemented, and all health services are provided by community health services. In 
most other prison systems, access to community health services for inmates is restricted:



<

- 121 -

381

382

ConclusionsD.

service, or the prison administration, and is often discretionary. The most frequent 
practice is the referral by the prison physician to the community health care service 
where and when s/he deems it necessary.381

In an article that recently appeared in Le Monde diplomatique, it was stated that 
HIV/AIDS would force prison administrations to transfer the costly and over-burdened prison 
health-care services to the community:

[Translation]
How, for example, are prison administrations going to deal with the forecast 
increase in the number of inmates who require intensive medical care when their 
health budget is already inadequate to meet the needs of a highly disadvantaged 
population? The impossibility of successfully managing the AIDS budget of prisons 
is without doubt the deciding factor in the need to transfer an archaic system of 
prison health management by prison administrations alone to a system of 
management by the public health-care system

ECAP considers that CSC, and in particular its Health Care Advisory Committee, 
should study the feasibility of prison health services being provided by outside 
agencies.

C. ECAP’s Assessment

ECAP acknowledges CSC’s efforts to provide health care that is equivalent to that outside prison. 
However, ECAP is concerned that some inmates, in particular HIV-infected inmates, do not utilize 
these services because they perceive them to lack independence and are afraid that their medical 
information will not be held confidential. ECAP is aware that separating CSC’s health-care 
services from CSC and integrating them into the provincial health-care system raises many 
problems that the Committee could not address. Because this is an important issue that needs to 
be studied in detail, the Committee concluded that the issue should be brought to the attention 
of CSC, and in particular its Health Care Advisory Committee, for further study.

In Canada, the Parliamentary Ad Hoc Committee on AIDS recommended that the 
advantages of prison health-care services being provided by outside agencies should be further 
studied.383
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11. Compassionate release

384

<.386

[i]n examining the issue of AIDS and conditional release, the Board sought to 
determine if, during its deliberations on a case, it should take into consideration the 
offender’s medical condition, which is known to the Board, together with his/her 
social attitude, when it might constitute a risk to society.384

HIV status in and of itself is not a factor in risk assessment or decision making. 
In its risk assessment and decision making, NPB will not require information on 
whether or not an inmate tests HIV antibody positive.

The Board is committed to giving full consideration to applications for release, 
including parole by exception, where necessary in order to ensure medical 
treatment or palliative care not otherwise available within the institution. The 
Board is sensitive to humanitarian considerations with respect to all terminally ill 
offenders. Considerations for release must always take place within the context of 
the risk to society.

The Board hosted a one-day seminar on 23 March 1989 at which a variety of experts from 
different backgrounds provided an overview of the legal, medical and ethical issues "and assisted 
the Board in focusing its review on those issues that affect re-integration decisions."385 
Following the meeting, a policy on Acquired Immunodeficiency Syndrome (AIDS) and Conditional 
Release Decisions was issued and became effective on 1 May 1991. In developing the policy, NPB 
was guided by the Parole Act, the Board’s mission statement, decision policies and evolving 
government policy. In particular, "(tjhe Board sought to reflect the concerns which were expressed 
by the participants at the seminar and others who were consulted."386

The purpose of this policy is "[t]o provide guidance to Board Members in making 
conditional release decisions in cases where an offender has tested positive to the HIV virus, and 
therefore may or may not have developed AIDS." The policy focuses on risk assessment and the 
reintegration potential of the offender while attempting to be responsive to the special needs of 
offenders infected with HIV. In turn, risk assessment focuses on the previous behaviour or 
documented expressions of intent by the offender, and not on HIV status alone. HIV status will 
be a factor for consideration in decision-making only when parole by exception for humanitarian 
reasons is proposed. The policy reads as follows:

A. Current Situation

In 1989 the National Parole Board (NPB) initiated an examination of its conditional-release 
policies with regard to HIV-infected offenders, in response to requests for guidance from Board 
members who were having to confront the issue of conditional release of inmates with HIV 
infection or AIDS. In general, the primary objective of NPB decision-making is to contribute to 
the protection of society through the assessment and management of the risk that offenders 
represent when released into the community. Risk has traditionally been interpreted as the risk 
that a released offender may reoffend. As stated by Mr. Gibson, then Chairman of the NPB,
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The Board will consider in its risk assessment evidence of behaviour or expressed 
intent which demonstrates wanton disregard for public safety and which may cause 
loss of life or serious harm, such as through HIV transmission, and may use such 
evidence in reaching its decision.

(1) Subject to section 102 and notwithstanding section 119 or 120 or any order 
made under section 741.2 of the Criminal Code, parole may be granted at any time 
to an offender

(a) who is terminally ill;
(b) whose physical or mental health is likely to suffer serious 
damage if the offender continues to be held in confinement;
(c) for whom continued confinement would constitute an excessive 
hardship that was not reasonably foreseeable at the time the 
offender was sentenced; or
(d) who is the subject of an order to be surrendered under the 
Extradition Act or the Fugitive Offenders Act and to be detained until 
surrendered.

(2) Subsection (1) does not apply to an offender who is
(a) serving a sentence of life imprisonment imposed as a minimum 
punishment or commuted from a sentence of death; or
(b) serving, in a penitentiary, a sentence of detention for an 
indeterminate period.

On 1 November 1992 the Corrections and Conditional Release Act was passed into law and 
replaced the Penitentiary Act of 1961 and the Parole Act of 1959. With regard to eligibility for 
parole in so-called exceptional cases, s. 121 of the Corrections and Conditional Release Act provides 
as follows:

The Board is committed to ensuring that training and education in the 
understanding of the medical and social dimensions of HIV infection is available 
to Board members and staff.

Section 121(l)(a)-(c) is nearly identical to section ll.l(l)(a)-(c) of the Parole Regulations 
that it replaces. Under section 11.1 of these Regulations, "Parole by Exception" could be granted 
to inmates who were not otherwise eligible for parole under the same circumstances that are now 
specified in the Corrections and Conditional Release Act. Other than temporary absences, parole 
by exception and executive clemency are the only forms of release that formally permit the 
consideration of humanitarian concerns such as those that could arise in cases of inmates with 
HIV infection or AIDS. The procedure is only used in rare cases,387 and all the other criteria 

for the granting of parole—particularly that the inmate not be an undue risk to society—must also 
be fulfilled for a grant of parole by exception.388
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PASAN therefore suggested that new guidelines be developed to allow for early parole and 
probation for medical reasons. PASAN concluded:

If possible prisoners living with HIV/AIDS should be released from the penal 
system as early into their sentences as is thought possible (remembering security 
concerns). Living with HIV requires a positive and healing environment, not the 
punishment, violence, and powerlessness that is the norm in prisons.390

Similarly, the Federal/Provincial/Territorial Advisory Committee on AIDS recommended 
that consideration be given to "compassionate early release" for inmates with AIDS.391

In the United States, the National Prison Project stressed the need to develop 
compassionate early-release programs for prisoners with AIDS:

The National Commission on AIDS stated "that there also needs to be in place in every 
corrections system a responsive mechanism for the early release of all terminally ill prisoners, 
including those with HIV disease, who no longer pose a danger to society and whose further 
incarceration would serve no purpose."393 In particular, the Commission encouraged the 

Federal Bureau of Prisons as well as states and localities to review the early-release options 
available so that incarceration for persons with HIV disease is not a death sentence. The 
Commission recommended that "[mjechanisms for early release should be streamlined and made 
readily available for prisoners who are seriously ill and whose release would be unlikely to pose 
a danger to society."'94

Prison medical centers and hospitals are not equipped to deal with the complexities 
of the AIDS virus. When prisoners are ill with AIDS, assuming they have a place 
to go on the outside—hospices, family, etc.—there should be a procedure for their 
release. Right now most medical clemency programs both in the federal and state 
systems are too slow moving to be effective. By the time the prisoner gets 
processed through the prison bureaucracy, he or she is dead or near death.

C. ECAP’s Assessment

Mechanisms for release similar to those that have been proposed in the United States already exist 
in Canadian law. However, concern was voiced to ECAP that, in practice, inmates with AIDS are 
sometimes released from institutions only shortly before their death. There is concern that under

B. The Debate

The current system and practice of granting parole by exception has been criticized by PASAN 
as follows:

Currently, compassionate release is only considered for terminally ill prisoners 
whose sickness is so advanced that they are near death. Release, at this point, 
means little other than a transfer from prison institutions to another form of 
institutionalization—the hospital.389
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D. Conclusions

ECAP considers that inmates with progressive life-threatening diseases, including 
AIDS, should regularly be released earlier in the course of their disease, before 
they are terminally ill, and whenever they do not constitute a threat to public 
safety.

the current legislation, inmates will be released only when they are terminally ill. In practice, this 
would mean a release from prison to a hospital or hospice. For many reasons, ECAP concluded 
that, whenever possible, inmates should be released earlier in the course of their disease. ECAP 
recognizes that imprisonment can be more detrimental to the health of a person with HIV or 
AIDS than to the health of prisoners whose immune systems are not compromised. Generally, 
life in prison for inmates with a chronic or progressive fatal disease is more psychologically 
stressful and more physically detrimental than for inmates who are healthy. This is particularly 
true for inmates with HIV infection or AIDS. Among the reasons for this are: exposure to 
infections that might otherwise be avoidable; access to support and counselling from community­
based organizations, friends, partners and family; potential delays in access to specialists, special 
diets and new or experimental treatments; and discrimination. A 1986 study by the New York 
State Commission on Correction showed that prisoners with AIDS lived only half as long as 
people with AIDS outside prisons.395 Although the results of this study are not necessarily 

applicable to Canadian penitentiaries, they nevertheless indicate the potentially serious 
consequences of imprisonment for people with HIV infection or AIDS.

ECAP acknowledges that protection of the public has to remain the paramount 
consideration in all decisions relating to the release of inmates, including inmates with HIV 
infection or AIDS. Within this limit, however, ECAP considers that protection of inmates’ 
physical and mental health should be given greater consideration in such decisions. Inmates with 
HIV infection or AIDS should be granted parole by exception before they are terminally ill, 
whenever they do not constitute a threat to the public. This approach should equally apply to any 
inmate with a chronic or progressive life-threatening disease whose health is likely to suffer if the 
inmate continues to be held in confinement. This approach would not necessitate changes in the 
provisions of the Corrections and Conditional Release Act or in NPB’s policy. However, in practice 
it should lead to more frequent granting of parole by exception to inmates with progressive life­
threatening diseases.
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Aftercare12.

In the revised version of this Directive (approval pending), this section remains unchanged.

..396

397

In the United States, the National Commission on AIDS emphasized that "[cjareful
planning for the discharge of prisoners living with HIV disease is a critical aspect of their 
care"39^and recommended that "[t]o maintain continuity of care during the transition from

prison to the community, every inmate with HIV disease should be assisted in finding medical care

34. Any special programs used by a prisoner with HIV/AIDS must remain available 
to her or him outside of prison.

36. The Ministry of Correctional Services and CSC should work with community­
based HIV/AIDS housing programs and service organizations to ensure that they 
meet the needs of ex-prisoners.397

33. Programs providing continuity of care after release must be established for 
prisoners with HIV/AIDS.

20. Upon transfer to parole jurisdiction, health care staff shall, with the inmate’s 
consent, ensure that arrangements have been made for follow-up with an 
appropriately qualified community physician.

I

35. Community-based groups must be involved with the development and 
implementation of aftercare strategies.

31. Parole Officers, Probation Officers, workers in halfway houses, and other 
aftercare workers must be educated about HIV/AIDS.

32. Exit kits with HIV/AIDS information, contacts with community-based 
organizations, condoms, bleach kits, etc. must be made available to prisoners when 
they are released from correctional facilities.

A. Current Situation

At present, the only specific provision relating to the continuation of care and support of inmates 
with HIV infection or AIDS after their release into the community is s. 20 of Commissioner’s 
Directive 821, which reads as follows:

B. The Debate

PASAN stated that, to ensure the success of CSC’s efforts to provide services and care for inmates 
with HIV infection or AIDS, "mechanisms must be implemented to ensure that these programs 
can be continued upon a prisoner’s release."396 In particular, PASAN made the following 

recommendations:
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(1) providing all prisoners, regardless of HIV status, with counselling as well as 
written HIV educational materials about community resources, including referrals 
for medical care, substance abuse treatment, and social and legal support services;

(3) preparation by medical staff, for each prisoner with HIV or AIDS, of a so- 
called "Discharge Packet", containing information about current diagnoses and 
medical/mental health problems; current treatments and treatment history, 
including laboratory test results and complete medical, dental, and mental health 
records; HIV-related medical complications, including full documentation for any 
HIV-related opportunistic infections; allergies; description of conditions on 
discharge; and follow-up instructions; if the prisoner provides appropriate 
authorization, the medical staff will send a copy of the prisoner’s complete 
discharge packet to the prisoner’s outside care provider;

(4) an exit interview for HIV positive prisoners. At this interview, the medical staff 
shall provide referrals for health care, drug treatment, and psycho-social support 
service providers in the community where the prisoner is to be released. If the 
prisoner does not already have an outside primary medical care provider, the 
medical staff will help the prisoner select one.

(5) arrangement of an initial medical consultation in the community and 
notification of prisoners of the time and place of the consultation when prisoners’ 
medical condition renders them unable to participate in medical discharge planning;

The Commission continued by saying that "[tjhis 
should include assisting prisoners to register with community based case management services prior 
to release where such services are available and if the prisoner so desires."

Discharge planning is an important component of the HIV policy proposed to the District 
of Columbia Department of Corrections by the D.C. Prisoners Legal Services Project/90 

According to this policy, discharge planning includes, among other things:

(2) providing prisoners with condoms and dental dams upon release into the 
community or to a halfway house;

(6) efforts to contact the prisoner’s family or other designated persons to assist in 
the discharge planning process, if the prisoner authorizes the release of HIV- 
related information. Families will be offered education and counselling on 
HIV/AIDS "to help understand the needs of the prisoner and allay any fears they 
may have about HIV transmission and casual contacts."401

C. ECAP’s Assessment

ECAP commends CSC for its efforts to assist inmates with HIV infection or AIDS to build links 
with outside support and service organizations. Sometimes, however, inmates have had difficulty 
with the continuity of their care after their release from federal correctional facilities.
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(3) CSC should continue to assist inmates who require ongoing medical care to 
organize this care before they are released.

ECAP considers that, in order to ensure the success of CSC programs for inmates with 
HIV infection or AIDS, it will be important to increase efforts to provide inmates with continuity 
of care and support.

(2) A "health kit" should be offered to every inmate on exit from a correctional 
institution along with information about available community resources.

(4) Inmates should be encouraged to arrange for the transfer of their medical 
records to their future care providers.

(1) Parole and probation officers, workers in halfway houses, and other aftercare 
workers should receive educational sessions about HTV/AIDS, in particular 
concerning the needs of and the community resources for people with HIV 
infection or AIDS.

(5) External, community-based AIDS, health or prisoner organizations that provide 
services and education to people with HTV infection or AIDS should be 
encouraged to provide such services in federal correctional institutions so that, 
prior to their release into the community, inmates can establish links with these 
organizations.

ECAP considers that inmates with HIV infection or AIDS should have the 
opportunity and be encouraged to maintain or build links with the outside world, 
in particular with HTV/AIDS service, support and health organizations. In order 
to ensure this, the following should be undertaken:
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13. Women Inmates

404

405

[35] The on-register population includes federal offenders incarcerated in provincial institutions and 
provincial offenders incarcerated in federal institutions under federal/provincial exchange-of-services 
agreements. It includes offenders on federal day parole. Offender Population Profile System. Management 
Information Services, CSC, 31 March 1991.

Montreal
Brazil (Sao Paolo) 
England
Ivory Coast

(a) provide programs designed particularly to address the needs of female 
offenders; and
(b) consult regularly about programs for female offenders with

(i) appropriate women’s groups, and
(ii) other appropriate persons and groups

with expertise on, and experience in working with, female offenders.

women 7.2% 
women 28.7% 
women 15% 
women 23%

men 3.6% 
men 20% 
men 7.7% 
men 18%

Among prison entrants in the United States, HIV seroprevalence rates are also generally 
higher for women than for men.404 The US National Commission on AIDS reported that in 

New York State the seroprevalence rate for female entrants was 18.8 percent compared to a rate 
of 17.4 percent among male entrants.405 The Commission further reported that preliminary 

results from a study of 1,000 consecutive entrants in each of ten different correctional systems 
throughout the United States indicated that in general HIV prevalence rates were higher among 
female than among male entrants. Data were available for offenders entering prisons as well as 
for offenders entering jails. The seroprevalence rates among male offenders entering the prison 
systems ranged from 2.1 to 5.9 percent, while among female offenders they ranged from 3.2 to 7.8 
percent. Among male offenders entering the jail systems the rates ranged from 2.3 to 7.6 percent, 
and among female offenders they ranged from 2.5 to 14.7 percent.405

With regard to female offenders, s. 77 of the Corrections and Conditional Release Act states 
that CSC shall

A. Current Situation

In 1991 women constituted only 2.3 percent of the federal on-register offender population.^35! 

Many of them serve their sentence in the Prison for Women in Kingston, the only federal 
correctional facility for women. Others serve their sentence in provincial facilities under federal- 
provincial exchange-of-services agreements. The number of federally sentenced women with HIV 
infection or AIDS is unknown. However, a seroprevalence study undertaken in a provincial 
medium-security prison for women in Montreal402 as well as a series of studies undertaken in 

prison systems in other countries have shown that HIV infection is prevalent among women 
prisoners, in particular among those who have a history of injection drug use. As the following 
data illustrate, HIV seroprevalence among women prisoners generally exceeds that of male 
prisoners and is very high in some prisons:403
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[36]

37. Education and prevention information must be culturally sensitive and gender 
specific.

In an effort to improve this situation, the medical community is reviewing criteria for diagnosis of 
AIDS, in particular as it relates to women, and international and national organizations have called for 
increased educational, support, diagnostic and treatment services for women who are infected with HIV or who 
have AIDS.

Such information should include pamphlets, posters, videos, speakers, and 
counsellors which target readers and audiences with diverse cultural backgrounds 
and literacy skills. As well, there should be information about pregnant HIV-

Underlying many of the problems that women in prison encounter is that "[t]he majority 
of women in prisons are members of social groups marginalized not only on the basis of gender, 
but also on the basis of race, class, sexual orientation, disability, substance use, and/or occupations 
as sex workers."408 Female inmates often have more health problems than male inmates. Many 

suffer from chronic health conditions resulting from lives of poverty, drug use, family violence, 
sexual assault, adolescent pregnancy, malnutrition, and poor preventive health care. Within our 
society, women have traditionally been the caregivers, often subordinating their own health and 
well-being to that of others.409 Women are often deprived of the power to determine the 

conditions upon which their sexual relationships with men take place: "For many women, sexual 
intercourse is not a question of choice but rather a question of survival."410

Many HIV-infected women do not receive the diagnostic and treatment services that could 
benefit them as early as do HIV-infected men. Among the reasons for this is that women are 
often unaware of having been exposed to HIV by their sexual or drug-using partners and as a 
result do not seek counselling, HIV testing, and care and treatment. Second, the needs of HIV- 
infected women differ from those of men, and social and community support are often less 
frequently available and less accessible. As a consequence, women are often less educated than 
men about HIV infection and AIDS and do not have the support structures they need. Third, 
disease manifestations attributable to HIV infection or AIDS are often different in women than 
in men, leading to underrecognition or delays in diagnosis. Thus, women who are infected are 
often diagnosed as infected or having AIDS later than men, are deprived of the potential benefits 
of early detection of HIV infection and its treatment, and often have advanced disease when their 
infection is diagnosedJ36l

For all these reasons, "[t]he educational needs of women prisoners regarding AIDS are 
different from the needs of male prisoners" and "the need for HIV prevention programs in 
women’s prisons may be even more pressing than in male prisons."411

PASAN recommended a variety of measures to address women prisoners’ needs with 
regard to HIV/AIDS:

The Debate

Like every other epidemic, AIDS develops in the cracks and crevasses [sic] of 
society’s inequalities. We cannot face the epidemic if we try to hide the 
contradictions and conflicts which it exposes.407
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The following prevention materials must be made available: dental dams, condoms, 
thin latex gloves, water-soluble lubricants, bleach kits, and clean needles ...

38. A broad range of prevention material, addressed specifically to women, must 
be made available in such ways as to protect prisoners’ confidentiality.

39. Women with HIV/AIDS must have access to appropriate treatments and 
hospital care.

Often current levels of medical care and expertise within the prison system are 
insufficient to meet the needs of women living with HIV/AIDS. Women must have 
HIV primary-care physicians who are knowledgeable about women’s symptoms; 
prisoners should be free to choose the physician they believe is appropriate for 
their needs.

In addition to the services available to their male counterparts, women in prison are 
in desperate need of HIV education regarding perinatal transmission and pediatric 
AIDS, frequent pap smears and other services sensitive to gender and the distinct 
history of female inmates regarding the conditions of their confinement. In

positive women and HIV-positive mothers with both HIV-positive and HIV­
negative children.

40. Women with HIV/AIDS must have access to ’outside’ resources such as 
female counsellors and facilitators who are culturally and ethnically appropriate.

Not only can community-based AIDS workers support women prisoners to live with 
HIV/AIDS, they can assist in the development of peer support groups within and 
outside the prison.412

A proposal for a Women’s Health Education and Support Program was submitted to 
ECAP by Tracy Brownlee, formerly with the Prison Health Program of the Kingston AIDS 
Project. The proposed program is intended to encourage the promotion of self-care and wellness 
among women prisoners, and to increase the level of choice, self-esteem and control that women 
possess, in order to maximize their own welfare. This would be done by addressing the larger 
issues women face and by including a broad definition of health and well-being. Issues of physical 
(e.g., HIV and AIDS), mental (e.g., drug use), emotional (e.g., depression and abuse) and spiritual 
(e.g., wellness and self-esteem) health would be addressed. Prevention of illness, stress reduction, 
mental, spiritual and emotional health, and physical self-care would be given equal attention. The 
women would also be provided an opportunity to share and learn effective coping skills for dealing 
with stress, trauma and the various risks to their health.413

In the United States, the National Commission on AIDS stated that "(ijncarcerated women 
have been, and continue to be, a forgotten population."414 The Commission concluded that 

urgent attention needed to be given to the special needs of female inmates, and made the 
following statement:
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addition, pregnant inmates are in need of prenatal services where HIV testing is 
offered upon request. Special care to provide education and counselling in a 
context of freely available reproductive choice is essential.415

From the beginning, we tried to make this OUR program—defined by women 
prisoners and our needs, and run by us, within the extremely restricted context of 
being in prison. In our self-education phase, this meant each of us taking 
responsibility for a very basic presentation on different aspects of AIDS/HIV. This 
wasn’t easy for many of the women in the group; most of us have never formally 
spoken in front of even small groups of people. But in the process, we were also 
confronting deeper issues: empowerment and self-direction. ... So the small steps 
of learning new information and presenting it to a group, or of figuring out goals 
and a program of AIDS education for our sister prisoners, are really giant steps in 
the process of empowerment, commitment, and enhancing our self-esteem.418

C. ECAP’s Assessment

ECAP met with inmates and staff at the Prison for Women in Kingston on 19 November 1992 
in order to hear their views and suggestions on how to address issues relating to HIV/AIDS of 
particular relevance to women inmates.

ECAP acknowledges that the problems encountered by female inmates in the correctional 
environment often reflect, and are augmented by, their vulnerability and the abuse many of them 
have suffered outside prison. The task of protecting women prisoners from HIV transmission 
therefore presents different—and sometimes greater—challenges than that of preventing HIV

In some prison systems, programs to address the particular needs of women inmates with 
regard to HIV/AIDS have already been developed. For example, at a provincial medium-security 
prison for women in Montreal, community input into information and prevention efforts started 
as early as 1987, after the first case of an HIV-infected woman in that prison became known in 
March of that year. These efforts have included education about HIV/AIDS for both staff and 
prisoners, access to anonymous HIV testing carried out by outside community-health clinics, and 
cooperation with external resources for medical and psychosocial support. Research on 
seroprevalence and on risk factors among prisoners started in 1989. As a result of these efforts, 
a climate of tolerance replaced the initial reactions of fear and discrimination against HIV-infected 
prisoners.416

In New South Wales, prisoners’ AIDS committees operate within prisons. Their function 
is to impart knowledge of HIV/AIDS prevention to prisoners. Methods used include group 
sessions, preparation and distribution of pamphlets and posters, plays, video script writing, and 
musical compositions. An AIDS education officer from outside prison facilitates the committees’ 
work with up-to-date information. Liaising with prison staff and superintendents about committee 
activities keeps communication channels open.417

At several prisons for women in the United States, peer education programs have been 
developed. Among these is PLACE (Pleasanton AIDS Counseling and Education), which 
developed a project of self-education of women prisoners about HIV/AIDS. The emphasis of this 
project is on self-empowerment:
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ConclusionsD.

ECAP recognizes the special needs and concerns of women inmates with regard 
to HTV infection and AIDS, and considers that the following should be provided 
to them:

(2) programs that will empower women inmates and decrease their vulnerability to 
abuse in general and to HIV infection and drug use in particular;

(1) educational and prevention programs specifically targeted to women inmates, 
including information about pregnancy and HTV transmission from mother to child, 
women’s health problems, and the risk of transmission of HIV and other infections 
from sexual activities, including lesbian sexual activities;

infection in male prisoners. At the same time, ECAP witnessed that women in prisons often offer 
each other more support and are more compassionate than many male prisoners. ECAP feels that 
the challenge is to address women’s needs and concerns while building on their ability to be 
compassionate and to offer each other support. The Committee examined a variety of possible 
ways to achieve this, including:

• Education and prevention information specifically targeted at women inmates.

ECAP found that HIV education and prevention efforts in prison, as outside, seldom 
address the specific needs of women. Consequently, there is a need for educational and 
prevention programs for women. Among the issues that should be addressed in such programs 
are: pregnancy, contraception, HIV transmission from mother to child, safer sex activities, and 
women’s health problems.
• Efforts directed at decreasing the vulnerability of women to abuse in general, and to HIV 

infection and drug use in particular.

ECAP concluded that prevention efforts must be designed that will enable women to 
protect themselves from exposure to HIV. With regard to HIV infection, persuading sexual 
partners to use condoms is often a difficulty for women. It is therefore essential to empower them 
to negotiate safer sex practices and to practice safe activities while in prison and to continue to 
carry them out upon release.419 In a broader perspective, efforts are needed to increase 

women’s self-esteem and to decrease their vulnerability to abuse in general.

• Promotion of community and peer input into information and prevention efforts.

ECAP considers that supporting and implementing peer education programs and programs 
provided by outside community groups will be essential. There are several models of this approach 
that are operational in prisons in Quebec, the United States and Australia. The proposal for a 
Women’s Health Education and Support Program submitted to ECAP is another example of what 
might be implemented by CSC. Developing such programs would be consistent with the goals of 
s. 'll of the Corrections and Conditional Release Act.
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(4) counselling and support for HIV-infected pregnant inmates.

(3) community and peer input into these programs, for example, as provided in 
some prisons in Quebec, the United States and Australia, or as proposed in the 
Women’s Health and Education and Support Program submitted to ECAP.



I I

- 135 -

Aboriginal Inmates14.

420

83. (1) For greater certainty, aboriginal spirituality and aboriginal spiritual leaders 
and elders have the same status as other religions and other religious leaders.

(2) For the purpose of carrying out their function under subsection (1), all 
committees shall consult regularly with aboriginal communities and other 
appropriate persons with knowledge of aboriginal matters.

(2) The Service shall take all reasonable steps to make available to aboriginal 
inmates the services of an aboriginal spiritual leader or elder after consultation with

(a) the National Aboriginal Advisory Committee mentioned in 
section 82; and
(b) the appropriate regional and local aboriginal advisory 
committees, if such committees have been established pursuant to 
that section.

82. (1) The Service [CSC] shall establish a National Aboriginal Advisory 
Committee, and may establish regional and local aboriginal advisory committees, 
which shall provide advice to the Service on the provision of correctional services 
to aboriginal offenders.

A. Current Situation

In prisons in Canada, Aboriginals are overrepresented compared with the general inmate 
population. In 1990-91 they accounted for 11.2 percent of the male, and 15.4 percent of the 
female federal inmate population. In some areas the percentage is much higher. For example, 
in the Prairie Region Aboriginal offenders accounted for 36.4 percent of the male and 47.2 
percent of the female population.420 They accounted for approximately 19 percent of all 
sentenced admissions to provincial institutions.421 This proportion varies across Canada, but 
everywhere Aboriginal offenders are vastly overrepresented. For example, 6.6 percent of offenders 
admitted to institutions in Ontario are Aboriginals, whereas Aboriginals represent only two to 
three percent of the entire population of Ontario.422

There are no data on levels of HIV infection among Aboriginal inmate populations. For 
example, the two seroprevalence studies undertaken by Hankins in provincial institutions in 
Quebec423 do not allow for identification of how many, if any, of the participants testing 

positive for antibodies to HIV were Aboriginals.
The needs of Aboriginal offenders have been recognized in sections 79 through 84 of the 

Corrections and Conditional Release Act. In particular, sections 82 and 83 read as follows:

B. The Debate

Issues relating to HIV/AIDS and Aboriginal inmate populations in Canada were studied by 
Trasher Consultants for the Joint National Committee on Aboriginal AIDS Education and
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[37]

The most serious issue regarding intravenous drug use is the sharing of needles 
which are potentially contaminated with the HIV/AIDS virus. Aboriginal inmates

determine the nature and extent of the problem; examine what is currently being 
done to address the issues both for prevention and treatment of HIV positive 
inmates; assess the appropriateness of these efforts; set out the nature of unmet 
educational needs of Aboriginal offenders; outline ways to more adequately meet 
those needs within the prison and community supervision; and ensure that the 
proposed initiatives are consistent with Aboriginal cultural values, beliefs and 
practices.

Penitentiaries in the Prairie Region were suggested because the percentage of Aboriginal inmates 
is highest in that region. Test results would therefore ensure a significant representation of Aboriginal 
inmates. The Report opposes carrying out "the testing with just Aboriginal inmates because if test results 
indicated a significant number of positive results Aboriginal offenders could be singled out for discrimination 
by non-Aboriginal inmates." See ibid.

Perhaps the most serious problem facing Aboriginal inmates in terms of HIV is the 
widespread use of potentially contaminated needles during intravenous-drug use. 
In one federal institution Aboriginal inmates and senior correctional staff estimated 
that there were about 18 needles used by about 30 inmates (out of a prison 
population of 249). Inmates, on the other hand, suggested that there are at least 
40 needles in the institution. Some Aboriginal inmates reported using drugs as a 
means of coping with the pressures of prison life while others said that they had 
been using injection drugs on the street before coming to prison.

Prevention in the fall of 1992. A Final Report on AIDS and Aboriginal Prison Populations was 
released in March 1993.424 The purpose of the research was to

With regard to rates of infection among Aboriginal offenders, the Report cites one prison 
official who predicted that "if all Aboriginal inmates in prisons were tested the HIV rate would be 

Some correctional staff, however, suggested low rates of HIV infection among 
Aboriginal inmate populations because "Aboriginal inmates tend to engage in sex in institutions 
less frequently than non-Aboriginal inmates and that the drug usage of Aboriginal offenders is 
typically related more to alcohol, pills and sniffing rather than intravenous drug use." The Report 
continues by saying that until a national unlinked seroprevalence survey is carried out in the prison 
population in Canada, it will be impossible to understand the extent of the problem of HIV/AIDS 
among Aboriginal and non-Aboriginal offenders. The Report therefore recommends that CSC 
"contract an independent medical organization to undertake anonymous unlinked seroprevalence 
testing in a sample of federal correctional institutions in the Prairie Region aimed at ascertaining 
the prevalence of HIV/AIDS in the entire prison population."426^7!

The Report points out that there are no specific prison policies or procedures pertaining 
to Aboriginal offenders. It then briefly reviews many of the issues raised by HIV/AIDS in 
correctional facilities. The following is an overview of some of its findings 427

With regard to injection drug use, the Report states:

high."425
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With regard to the availability of bleach, the Report states:

With regard to tattooing, the Report states:

428

In some institutions, both federal and provincial, bleach, in the form of cleaning 
substances, (e.g. Javex) is informally available to inmates in various locations (e.g. 
the laundry and cleaning storage areas). Whenever possible the bleach is used for 
cleaning the needles. However while the prison administration is aware of the 
practice of intravenous drug use and may "turn a blind eye", the practice is illegal. 
Therefore, the cleaning of needles with bleach is a hit and miss proposition at best 
as inmates have to be constantly aware of the risk of getting caught and having the 
needle confiscated. Further, the supply of bleach is not reliable.

in federal prisons reported several cases where one needle several years old is being 
shared among ten inmates on a regular basis. In another instance Aboriginal 
offenders stated that one needle will circulate among twenty users in the 
penitentiary. Furthermore, they are aware that the needle cannot be properly 
cleaned between uses. The most frequently used method of cleaning the needles 
is by using hot water. In many cases needles are shared with other Aboriginal 
inmates.

Virtually all of the individuals interviewed mentioned that another serious problem 
in terms of HIV/AIDS was the extensive tattooing that occurs in prisons among 
Aboriginal inmates. Tattooing is an integral part of Aboriginal inmate culture. It 
is done by inmates who are skilled in the practice using a variety of instruments 
that are available. Rarely are these instruments professional tattooing tools. 
Inmates reported that everything form [sic] broken glass to sharpened guitar strings 
are [sic] used for tattooing. The fact that tattooing is "illegal" in prisons accounts 
for the use of such diverse, and potentially unclean, tools.

The first related to the impact HIV/AIDS offenders would have if they were 
released to Aboriginal communities. There was a sense that irresponsible 
behaviour by the offender (e.g. unprotected sex) could be devastating to a small 
relatively closed community. Some suggested that Aboriginal inmates should feel 
obliged to be tested for HIV/AIDS to ensure that [they] were not a risk to their 
community. A second concern relates to the possible future contracting and spread 
of tuberculosis (TB). It is estimated that there are high rates of "inactive" TB in 
Aboriginal communities because of the history of the disease among Aboriginal 
people. If individuals became infected with HIV/AIDS their lowered immune

The Report discusses whether and to what extent Aboriginal offenders constitute a "special 
needs group" with regard to HIV/AIDS and the issues raised by it.428 It reports that most 

observers have suggested that, with the exception of educational programs, the issues were not 
different for Aboriginal offenders. However, two potential concerns were raised:
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430

That HIV/AIDS education should be compulsory for all Aboriginal inmates and all 
staff in correctional institutions.

That a senior official of Correctional Service of Canada be invited to become a 
member of the Joint National Committee on Aboriginal AIDS Education and 
Prevention with a view to establishing a comprehensive strategy to address the 
issues involved with HIV/AIDS among Aboriginal offenders in prisons.

The Report concluded that "[i]t is clear that there is no epidemic of HIV/AIDS among 
Aboriginal inmates," but that at the same time there may be reason for concern for three reasons:

That the Joint National Committee on Aboriginal AIDS Education and Prevention 
or some other appropriate body approach Correctional Service of Canada (CSC) 
and provincial corrections ministries to enter into discussions to develop 
appropriate policies and procedures for the prevention, education, and care and 
treatment of Aboriginal offenders with respect to HIV/AIDS.

That the Joint Committee on Aboriginal AIDS Education and Prevention enter 
into discussions with CSC to coordinate the design and delivery of a comprehensive 
HIV/AIDS education program to be offered to Aboriginal offenders in prisons in 
Canada. CSC should contract with an appropriate Aboriginal organization to 
develop and deliver to [sic] program. The program should be tailored to the special 
needs of Aboriginal offenders.

That the Joint Committee on Aboriginal AIDS Education and Prevention enter 
into discussions with Aboriginal justice and corrections organizations (e.g. 
Aboriginal Legal Services of Toronto, Native Clan in Winnipeg, Native Counselling 
Services of Alberta, Feather Hope in Edmonton etc.) with a view to initiate contact 
with the Native Brotherhoods and Sisterhoods and other Aboriginal inmates to 
encourage them to be tested for HIV. Aboriginal Elders could be used in the 
initiative.

First, there are now a limited number of cases confirmed among Aboriginal 
offenders. Second, the nature of the disease (i.e the long period (2 to 10 years) 
in which no symptoms are evident) makes it impossible to know if inmates are 
infectious. Third, inmates engage in high risk activities (sexual activity, injection 
drug use and tattooing).430

system could make them susceptible to TB ... leading to a serious problem of 
infection.429

The Report contains a variety of recommendations, many of which concern issues 
addressed in previous sections of this Working Paper. With regard to issues of particular 
relevance to Aboriginal inmates, the following recommendations were issued:431
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- the overrepresentation of Aboriginals in Australian prisons;

"434

That the Joint Committee on AIDS Education and Prevention, in cooperation with 
an Aboriginal agency, examine the need for the establishment of special Aboriginal 
treatment programs and facilities, such as an Aboriginal hospice, in the future.

- providing educational material which is culturally relevant particularly in terms of 
language and general presentation;

- improving prisoners’ access to the means by which they might protect themselves 
from HIV/AIDS and other STDs—for example, clean needles and condoms;

- finding socially acceptable alternatives to imprisonment for Aboriginal people in 
particular in relation to minor offences;

- improving the access Aboriginal people have to health information and education 
services in prison;

- keeping testing confidential and voluntary, and improving pre- and post-test 
counselling facilities;

That the Joint Committee on Aboriginal AIDS Education and Prevention 
coordinate the delivery of the HIV/AIDS education program to Aboriginal and 
non-Aboriginal agencies outside the prison system which deal with Aboriginal 
offenders (e.g. Friendship Centres, halfway houses. Parole and Probation Offices, 
Aboriginal Legal Services etc.).

In Australia, it has been pointed out that three factors exacerbate the risk of contracting 
HIV in prisons for Aboriginal offenders:

- ensuring that Aboriginal or Torres Strait Islander people from appropriate health 
services are used as health educators within prisons to deliver programs to 
Aboriginal and Torres Strait Islander prisoners; and

- the generally low standard of health of Aboriginal prisoners with a high 
prevalence rate of hepatitis B;

- the inappropriateness of many AIDS/HIV programs and services which are 
designed and delivered for and by white Australians.432

It has therefore been concluded that in developing educational or prevention programs for 
Aboriginal offenders, their generally lower health status has to be taken into account.433 It has 

further been said that "[mjeasures which keep Aboriginal peoples out of prison as well as 
procedural reforms within the prison systems are vital to avoid increased exposure of Aboriginal 
peoples to AIDS risks."434 According to Nangala, the challenges are clear:
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With regard to educational programs, Heilpem and Egger suggest that they "need to be
tailored to the attitudes, beliefs and practices of the Aboriginal people and be delivered by people, 
usually Aboriginal, in whom the Aboriginal prisoners have trust and confidence."436 "The

438

- ensuring that State and Territory Governments and prison administrators consult 
and liaise with Aboriginal community-based health specialists, so that culturally 
appropriate approaches to dealing with AIDS are inplemented.435

C. ECAP’s Assessment

In order to learn more about the needs and concerns of Aboriginal inmates, ECAP held a two-day 
consultation with the Native Sisterhood of the Prison for Women and representatives of the Native 
Brotherhoods of several nearby penitentiaries. This consultation, which was held in a setting of 
prayer, drumming, and dancing, included group discussions about the needs and concerns of 
Aboriginal inmates with regard to HIV/AIDS and drug use. ECAP was impressed by the 
proposals made by Aboriginal inmates to address some of their needs and concerns. Among these 
were a proposal to develop posters that would create AIDS awareness among Aboriginal 
offenders, and one to develop Aboriginal peer education programs.

ECAP strongly supports such initiatives, by and for aboriginal inmates, that recognize their 
special needs and cultural values and promote opportunities for them to improve their health. The 
proposals presented to ECAP at the consultation at the Prison for Women are examples of this 
approach. ECAP considered that the following initiatives would encourage and promote greater 
efforts to address the special problems relating to HIV infection encountered by Aboriginal 
inmates:

(1) Development of information and prevention programs that will respond to the specific 
needs of Aboriginal inmates.

(2) Inclusion of community and peer input into these programs. Aboriginal communities 
and Elders, as well as aboriginal inmates, should be included in the development, design and 
implementation of education, prevention, care and healing programs.

(3) Increased efforts, for and by aboriginal inmates, their communities and Elders, with the 
assistance of CSC and others, to improve the health status of Aboriginal inmates. This should 
include providing Aboriginal inmates with access to traditional healers, healing ceremonies, and 
medicines.

(4) Increased efforts to decrease the vulnerability of Aboriginal inmates to exposure to 
infectious diseases, in particular HIV infection, to drug use and its harms, and to imprisonment.

ECAP considers that such efforts would be consistent with, and in part are mandated by, 
sections 79 through 84 of the Corrections and Conditional Release Act.

success of such programs is often achieved by negotiating with each community so that audiences, 
messages and materials are agreed upon and worked out jointly."437

An example of the development of programs for Aboriginal inmates is that of the prison 
of Port Augusta in Australia, where a large proportion of the inmates are Aboriginals. In that 
prison, drug and alcohol social workers worked with Aboriginal inmates and Elders from their 
communities. Following negotiations and discussions with the Elder and inmates, a workshop on 
HIV and Aboriginal communities was held at the prison in conjunction with a local Aboriginal 
Community Health Centre.438
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D. Conclusions

ECAP recognizes the special needs and concerns of Aboriginal inmates with regard 
to HTV infection and AIDS, and considers that CSC’s current efforts to respond 
to these needs may be improved by the following:

(2) Aboriginal groups and Elders should be encouraged to deliver or supplement 
these programs.

(3) CSC in collaboration with Health and Welfare Canada and others should fund 
Aboriginal groups and Elders to provide this education.

(4) Because peer education has been found to be one of the most effective means 
of educating people about HTV infection and AIDS, Aboriginal inmates should be 
encouraged and assisted in developing their own peer education, counselling and 
support programs.

(6) CSC should ensure that Aboriginal inmates have access to traditional healers, 
healing ceremonies and medicines, in accordance with CSC policy.

(5) CSC in collaboration with Health and Welfare Canada and others should 
provide the funding necessary to support such efforts.

(1) Educational and prevention programs targeted to the specific needs of 
Aboriginal offenders should be developed with input by Aboriginal inmates, their 
communities and Elders.
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SUMMARY OF CONCLUSIONSV.

Seroprevalence Studies1.

Testing for HIV Infection2.

(2) that all inmates should have access to HIV testing from CSC health-care 
personnel as well as from primary-care or community clinic personnel who are 
independent of CSC; and

ECAP agrees that, as is the case with testing outside correctional institutions, 
testing should be readily accessible to all inmates in federal correctional institutions 
at their own request. Such testing should always be voluntary—with the express 
consent of the inmate—and should always be accompanied by counselling and 
education before and following testing. Further, ECAP considers

ECAP considers that such studies should not be undertaken until the 
seroprevalence studies underway or planned in Canadian correctional institutions 
have been carefully evaluated, and then only when they are cost-effective, strictly 
adhere to established ethical guidelines, and are preceded by extensive consultation 
with inmates, community groups and independent experts.

ECAP acknowledges the potential utility of HlV-seroprcvalence studies of inmates 
in federal correctional institutions. However, such studies may be expensive, may 
divert resources from or delay efforts to prevent the transmission of HIV and other 
infectious agents in correctional institutions, and are not necessary for the 
implementation of these efforts.

At the request of the Solicitor General of Canada, the Expert Committee on AIDS and Prisons 
(ECAP) of the Correctional Service of Canada is examining the problems posed by HIV infection 
and AIDS in Canadian correctional institutions. This Working Paper has been prepared in order 
to obtain further input on the issues addressed in it. ECAP has identified 14 major issues raised 
by HIV infection and AIDS and by drug use in federal correctional institutions. The Working 
Paper contains conclusions about each of these issues, but no recommendations. ECAP will 
incorporate the input that the Committee receives from readers of this Working Paper, and 
additional information that the Committee obtains, in a final report that will be released in 
September 1993. The Committee’s conclusions will then be formulated as recommendations.

The conclusions reached by ECAP are as follows.

(1) that all inmates should be made aware that such testing is available, in 
particular on entry into prison, but also while in custody and regardless of whether 
they have or have not been exposed to HTV (i.e., have engaged in "high-risk 
activities");
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(3) that all inmates should have access to anonymous HIV testing.

3. Offender Medical Information

Protecting confidentiality and preventing discrimination(1)

(2) Disclosure of offender medical information

ECAP agrees that every inmate’s personal medical information should remain 
confidential between medical personnel and the inmate and should not be disclosed 
without the inmate’s consent Only in exceptional cases will such disclosure be 
justifiable, and then onfy when it is clearly necessary, is likely to be effective, and 
is the least invasive and restrictive means available to prevent harms that cannot 
otherwise be prevented.

ECAP considers the most effective means of preventing HIV transmission in 
correctional institutions is reliance on the stringent and universal application of 
procedures and practices that can prevent HTV transmission, and not reliance on 
knowing who in a correctional institution may or may not be infected. For both 
staff and inmates, the universal application of precautions to prevent HIV 
transmission, and access to the means to do so, are essential.

ECAP considers that procedures should be reviewed in every federal correctional 
institution to ensure that the confidentiality of medical information is protected, in 
particular information regarding the HTV status of inmates. ECAP agrees with 
CSC’s polity according to which breaches of confidentiality by staff are breaches 
of discipline.

Commissioner’s Directives should be revised to include a clear statement that any 
workplace behaviour that wrongfully discriminates against inmates with HIV 
infection or AIDS will not be tolerated and that those involved in such behaviour 
will be subject to disciplinary action.

ECAP recognizes both the need for and potential benefits to inmates from 
disclosing their HIV status to other inmates and staff. In order to encourage them 
to disclose and to obtain the benefits from disclosure, any inmate or staff who 
wrongfully harms or discriminates against inmates with HTV infection or AIDS 
should be disciplined.
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Housing and Activities4.

5. Educational Programs for Inmates

5.1 Education about HIV/AIDS

(2) Soon after admission and as part of the reception program, every inmate should 
be offered educational sessions about HIV infection and AIDS.

In order to minimize the risk of unwarranted segregation. Commissioner’s Directive 
821 and other applicable Directives should be revised to clearly state that decisions 
about housing of inmates with HTV infection or AIDS should follow the same 
criteria as those for any other inmate.

(3) External, community-based AIDS, health or prisoner organizations should be 
encouraged to deliver or supplement these sessions.

(5) Because peer education has been found to be one of the most effective means 
of educating people about HTV infection and AIDS, inmates should be encouraged 

Housing:

ECAP agrees that inmates with HIV infection or AIDS should be housed with the 
general inmate population.

(4) CSC in collaboration with Health and Welfare Canada and others should fund 
such organizations to provide this education.

(1) On entry into the institution, all inmates should receive written information 
about HIV infection and AIDS that is appropriate to their level of literacy. This 
could be in the form of pamphlets or of a booklet such as Get the Facts, published 
by the John Howard Society.

ECAP considers that education about HIV infection and AIDS is the most 
important effort to promote and protect the health of inmates and prevent 
transmission of HIV and other infectious agents in federal correctional institutions. 
ECAP recognizes that educational efforts are already in place in federal 
correctional institutions but it considers that these efforts may be improved by the 
following:

Activities:

The Commissioner’s Directive should be revised to clearly state that inmates with 
HTV infection or AIDS should have the opportunity to participate in the same 
educational, job and vocational programs as any other inmate.
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5.2 Education about Drug Use

Preventive Measures for Inmates 6.

6.1.1 Consensual Sexual Activity

(5) Because peer education has been found to be one of the most effective means 
of educating people about drug use, inmates should be encouraged to develop and 
assisted in delivering their own peer education, counselling and support programs.

(4) CSC in collaboration with Canada’s Drug Strategy and others should fund of 
such organizations to provide this education.

(7) In each institution, CSC should create or designate one or more inmate job 
positions as peer health counsellors, and provide for appropriate training, support 
and evaluation.

(1) Revision of the Drug and Alcohol Reception Induction Module to include input 
by external, community-based organizations and by inmates.

(3) External, community-based drug-use, health or prisoner organizations should 
be encouraged to deliver or supplement these programs.

(6) CSC in collaboration with Canada’s Drug Strategy and others should fund of 
such efforts.

to develop and assisted in delivering their own peer education, counselling and 
support programs.

ECAP considers it essential that inmates have discreet and easy access to the 
means to prevent the sexual transmission of infectious diseases, including HIV, in 
federal correctional institutions.

(6) CSC in collaboration with Health and Welfare Canada and others should 
provide the funding necessary to support such efforts.

ECAP considers that education about drug use is one of the most important efforts 
to promote and protect the health of inmates and prevent transmission of HIV and 
other infectious agents in federal correctional institutions. ECAP recognizes that 
educational efforts are already in place in federal correctional institutions but it also 
considers that these efforts may be improved by the following:

(2) Revision of the Alcohol and Drug Education Program to include input by 
external, community-based organizations and by inmates.
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(3) a "health kit" should always be available in each family visiting unit.

6.1.2 Status of Consensual Sexual Activity

Non-consensual Sexual Activity6.2

(5) a long-term goal of providing all inmates with single-cell accomodation.

(4) education of inmates, preferably by inmates, about sexual abuse and the fact 
that such abuse will not be tolerated in federal correctional institutions.

(3) close supervision and protection, including single-cell accomodation, for inmates 
who may be vulnerable to sexual abuse;

In order to discourage unsafe sexual activities in correctional institutions and to 
reduce real or perceived obstacles to safer sexual practices.

(1) condoms, dental dams and water-based lubricant should be available to inmates 
in locations where they regularly meet, which they pass through or have access to, 
and not only in the health-care centres of the institutions;

ECAP considers that, in order to discourage unsafe sexual activity in federal 
correctional institutions, consensual sexual activity between inmates should not be 
considered an activity that is likely to jeopardize the security of the institution.

(2) a "health kit" should be given to every inmate on entry into the institution and 
offered to every inmate on exit from the institution. This kit should contain 
condoms, dental dams, water-based lubricant, educational materials about sexually 
transmitted diseases, band-aids, disinfectant, acetaminophen and relevant 
information about drug use and health services;

(1) continued efforts to identify sexual predators and inmates who may be 
vulnerable to sexual abuse;

(2) effective prosecution of inmate sexual predators, and their removal or 
segregation from the general inmate population;

ECAP agrees that preventing sexual assault and other non-consensual sexual 
activity between inmates should continue to be a priority for CSC. Measures to 
make the prison environment safer should include:
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Preventing the Harms from Injection Drug Use6.3

Preventing the Harms from Tattooing6.4

(1) tattoo equipment and supplies should be authorized for use in the institutions;

ECAP considers that the options for the care and treatment of drug users should 
include confidential access to methadone.

ECAP considers that tattooing is a serious risk for the transmission of infectious 
diseases, including HIV, among inmates in federal correctional institutions, and that 
the following would reduce this risk:

(2) educational materials on how to tattoo safely should be made available to 
inmates;

ECAP considers that bleach should be made available to inmates in federal 
correctional institutions as a general disinfectant In particular,

small quantities of bleach should be included in a "health kit" given to every 
inmate on entry into the institution and offered to every inmate on exit 
from the institution;
bleach should be made available to inmates in a manner similar to that for 
condoms, dental dams and lubricant; that is, small quantities of bleach 
should be easily and discreetly accessible.

ECAP considers that in making bleach available in correctional institutions, CSC’s 
policies should be revised as follows:

until bleach is made available as a general disinfectant, and thereafter, 
possession of small quantities of bleach should not be classified as an 
institutional offence, nor should it be considered to be presumptive evidence 
of illicit drug use;
making bleach available in correctional institutions should be accompanied 
by a clear warning to inmates that possession or use of illicit drugs will not 
be tolerated in correctional institutions.

ECAP considers that there is a need to assess CSC efforts to prevent or reduce 
drug use and the harms from drug use and to care for and treat drug users in 
federal correctional institutions. This includes:

the evaluation of programs already in place;
studies on the impact of making bleach and of making methadone 
maintenance available and following up on their implementation; and 
research that will identify and develop measures, including access to clean 
injection equipment, that will further reduce the risk of HIV transmission 
and other harms from injection drug use in the prison environment
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6.5 Preventing the Harms from Piercing

(1) piercing equipment and supplies should be authorized for use in the institutions;

7. Protective Measures for Staff

ECAP considers that piercing is a serious risk for the transmission of infectious 
diseases, including HIV, among inmates in federal correctional institutions, and that 
the following would reduce this risk:

(4) in the absence of such proficiency, institutions should consider providing 
inmates with access to persons from outside the institution who can do this safely.

(2) All staff should receive educational sessions about HTV infection and AIDS, 
including the subject of universal precautions, when they begin their employment 
and on a regular basis thereafter.

(3) inmates who would offer piercing services to other inmates should be instructed 
about how to use piercing equipment safely, and be prohibited from piercing until 
they are proficient in safer piercing procedures;

ECAP considers that education about HIV infection and AIDS is the most 
important effort to promote and protect the health of staff and prevent 
transmission of HIV and other infectious agents in federal correctional institutions. 
ECAP recognizes that educational efforts are already in place in correctional 
institutions but it considers that these efforts may be improved by the following:

(4) in the absence of such proficiency, institutions should consider providing 
inmates with access to professional tattooists from outside the institution who can 
do this safely.

(1) All staff should receive written information about HIV infection and AIDS. 
This could be in the form of a brief, authoritative document tailored for 
correctional service staff from an outside organization or expert. This would point 
out the low risk of contracting infections through working in the correctional 
environment and indicate ways in which this risk may be reduced or avoided.

(3) inmates who would offer tattooing services to other inmates should be 
instructed about how to use tattooing equipment safely, and be prohibited from 
tattooing until they are proficient in safer tattooing procedures;

(2) educational materials on how to pierce safely should be made available to 
inmates;
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(1) regularly review access to and use of protective materials and equipment;

(2) regularly review protective protocols and staff compliance with them;

Health Care8.

(4) provide for the follow-up, including medical follow-up, of all staff exposed to 
the blood or blood-contaminated body fluids of any inmate or fellow staff.

(3) provide the necessary equipment for the safe provision of health care and the 
handling of body fluids. This includes standardizing protocols for cleaning blood 
spills and providing equipment for safe search procedures as well as necessary 
emergency supplies. In particular, CSC should consider provision of so-called 
puncture-resistant or cut-resistant gloves to replace latex gloves for use when 
handling emergency situations, dealing with aggressive or violent inmates, and 
carrying out searches.

(4) Family members or partners of staff should be encouraged to attend the 
educational sessions.

(3) External, community-based AIDS and health organizations or experts should 
be invited to participate in these sessions.

ECAP agrees that the care of inmates in federal correctional institutions should be 
comparable to that available in the community. In the context of HTV/AIDS, this 
includes access to new, experimental or special treatments, special diets, and peer 
and community-based organization counselling and support. ECAP acknowledges 
the efforts that CSC’s health-care services have made to provide inmates with HTV 
infection or AIDS with care and treatment. However, in order to meet the 
community standard, ECAP considers that:

(1) strong and effective links with external health-care services are necessary to 
ensure that the care of inmates with HTV infection or AIDS is efficient and 
accessible, and that continuity of care is provided for whenever they are 
transferred, given temporary absences, or are released;

Further, ECAP considers that, for staff to protect themselves, access to and the 
correct use of materials and equipment with which the risk of transmission of 
infectious diseases, including HIV, may be reduced, are essential. ECAP 
recognizes that materials and equipment are already available in federal 
correctional institutions. However, in order to reassure staff and to ensure 
continued proficiency in the use of such materials, equipment, and protective 
procedures and practices, CSC should:
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Tuberculosis9.

Prison Health Services10.

Compassionate Release11.

(4) external community-based AIDS or health organizations should be readily 
accessible to inmates with HIV infection or AIDS;

The Committee considers that the issue of tuberculosis in federal correctional 
institutions should be monitored closely by CSC, in particular by its Health Care 
Services Branch and the Health Care Advisory Committee, and that CSC’s policy 
with regard to tuberculosis should be reviewed regularly.

(3) health-care services in each institution should be assessed to ensure that the 
expertise necessary for the medical care of inmates with HIV infection or AIDS is 
available, and that the services for dealing with the care of inmates with HIV 
infection or AIDS will be efficient and accessible;

(5) in each institution, CSC should create or designate one or more inmate jobs 
as peer health counsellors, and provide for appropriate training, support and 
evaluation.

ECAP commends CSC for its efforts to prevent the transmission of tuberculosis 
in federal correctional institutions.

(2) incarceration should not be an impediment to accessing new or experimental 
or special treatments for HIV infection, AIDS or their associated diseases, or for 
enrolling in research studies to which those with HIV infection or AIDS would 
otherwise be eligible to enroll; when such services or treatments are unavailable 
or inaccessible, the inmate should have the opportunity to relocate to an institution 
in which they would be accessible, subject to security considerations;

ECAP considers that inmates with progressive life-threatening diseases, 
including AIDS, should regularly be released earlier in the course of their 
disease, before they are terminally ill, and whenever they do not constitute a 
threat to public safety.

ECAP considers that CSC, and in particular its Health Care Advisory Committee, 
should study the feasibility of prison health services being provided by outside 
agencies.
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Women Inmates13.

(1) educational and prevention programs specifically targeted to women inmates, 
including information about pregnancy and HIV transmission from mother to child, 
women’s health problems, and the risk of transmission of HIV and other infections 
from sexual activities, including lesbian sexual activities;

(2) programs that will empower women inmates and decrease their vulnerability to 
abuse in general and to HIV infection and drug use in particular;

(5) External, community-based AIDS, health or prisoner organizations that 
provide services and education to people with HIV infection or ADDS should 
be encouraged to provide such services in federal correctional institutions so 
that, prior to their release into the community, inmates can establish links with 
these organizations.

ECAP recognizes the special needs and concerns of women inmates with regard 
to HTV infection and AIDS, and considers that the following should be provided 
to them:

(1) Parole and probation officers, workers in halfway houses, and other 
aftercare workers should receive educational sessions about HIV/AIDS, in 
particular concerning the needs of and the community resources for people 
with HIV infection or AIDS.

(4) Inmates should be encouraged to arrange for the transfer of their medical 
records to their future care providers.

ECAP considers that inmates with HIV infection or AIDS should have the 
opportunity and be encouraged to maintain or build links with the outside 
world, in particular with HIV/AIDS service, support and health organizations. 
In order to ensure this, the following should be undertaken:

(3) CSC should continue to assist inmates who require ongoing medical care 
to organize this care before they are released.

(2) A "health kit" should be offered to every inmate on exit from a 
correctional institution along with information about available community 

resources.

12. Aftercare
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(4) counselling and support for HIV-infected pregnant inmates.

14. Aboriginal Inmates

(3) CSC in collaboration with Health and Welfare Canada and others should fund 
Aboriginal groups and Elders to provide this education.

(6) CSC should ensure that Aboriginal inmates have access to traditional healers, 
healing ceremonies and medicines, in accordance with current CSC policy.

(2) Aboriginal groups and Elders should be encouraged to deliver or supplement 
these programs.

ECAP recognizes the special needs and concerns of Aboriginal inmates with regard 
to HIV infection and AIDS, and considers that CSC’s current efforts to respond 
to these needs may be improved by the following: 

(5) CSC in collaboration with Health and Welfare Canada and others should 
provide the funding necessary to support such efforts.

(4) Because peer education has been found to be one of the most effective means 
of educating people about HTV infection and ADDS, Aboriginal inmates should be 
encouraged and assisted in developing their own peer education, counselling and 
support programs.

(3) community and peer input into these programs, for example, as provided in 
some prisons in Quebec, the United States and Australia, or as proposed in the 
Women’s Health and Education and Support Program submitted to ECAP.

(1) Educational and prevention programs targeted to the specific needs of 
Aboriginal offenders should be developed with input by Aboriginal inmates, their 
communities and Elders.



- 153-

Brewer TF. HIV in Prisons: The Pragmatic Approach. AIDS 1991; 5:897.2.

3.

4.

Brewer, supra, note 2 at 897.5.

6.

Ibid, at 8.7.

8.

9.

10.

Riley, supra, note 8 at 3-4.11.

12.

13.

Des Jarlais DC, Friedman SR, Choopanya K et al. International Epidemiology of HIV 
and AIDS among Injecting Drug Users. AIDS 1992; 6:1053-1068 at 1062.

Neveloff Dubler N, Bergman CM, Frankel ME et al. Management of HIV Infection in 
New York State Prisons. Columbia Human Rights Law Review 1990; 21:363-400 at 365, 
with many references.

Riley D. Drug Use in Prisons: A Harm Reduction Approach. Submission to ECAP, 
January 1993 at 5.

National Commission on Marihuana and Drug Abuse. Second Report. Drug Use in 
America. Problem in Perspective 1973; 9:28, cited in Jonas S. Solving the Drug Problem: 
A Public Health Approach to the Reduction of the Use and the Abuse of Both Legal and 
Illegal Recreational Drugs. Hofstra Law Review 1990; 18:751-793 at 756.

Harding T. HIV Infection and AIDS in the Prison Environment: A Test Case for the 
Respect of Human Rights. In: Strang J, Stimson G (eds). AIDS and Drug Misuse. New 
York: Routledge, 1990; 197-207 at 206.

Mission of the Correctional Service of Canada. 3d ed. Ottawa: Supply and Services 
Canada, 1991.

Aldrich MA. Legalize the Lesser to Minimize the Greater: Modern Applications of 
Ancient Wisdom. The Journal of Drug Issues 1990; 20(4):543-553 at 547, with reference 
to Siegel RK. Intoxication: Life in Pursuit of Artificial Paradise. New York, NY: E.P. 
Dutton, 1989; Weil A. The Natural Mind: A New Way of Looking at Drugs and the Higher 
Consciousness. Boston, MA: Houghton Mifflin, 1972.

Harding TW, Schaller G. HIV/AIDS Policy for Prisons or for Prisoners? In: Mann JM, 
Tarantola DJM, Netter TW (eds). AIDS in the World. Cambridge, MA: Harvard 
University Press, 1992, 761-769 at 762-763.

Somerville MA, Orkin AJ. Human Rights, Discrimination and AIDS: Concepts and Issues. 
AIDS 1989; 3:S283-S287 at S286, with reference to Sullivan KM, Field M. AIDS and the 
Coercive Power of the State. Harvard Civil Rights - Civil Liberties Law Review 1988; 
23:139-197.

REFERENCES

1.



1J

- 154-

Harding, supra, note 1 at 198; cited in Riley, supra, note 8 at 2.14.

15.

Standards for Health Care. Ottawa: Correctional Service Canada, 1989.16.

17.

18.

Basic Facts, supra, note 17 at 26.19.

Ibid, at 27.20.

21.

22.

23.

24. Policy on Acquired Immuno-deficiency Syndrome of 1 January 1990.

See supra, note 23 at s. 3.25.

26.

27. WHO, supra, note 15.
5

28. Brewer, supra, note 2.

29.

30.

Newfoundland and Labrador Department of Justice, Adult Corrections Division, Section: 
Health Care Services, Policy Directive No. 16.40.06, revised 1 April 1992.

WHO. Statement from the Consultation on Prevention and Control of AIDS in Prisons, 
Global Programme on AIDS. Geneva: WHO, 1987.

Ballard JG. Cited in Gilmore N. AIDS, Sex and Cultural Change. SIECCAN Journal 
1988; 3(4):3-13 at 8.

Hankins C et al. HIV-1 Infection in a Medium Security Prison for Women—Quebec. 
Canada Diseases Weekly Report 1989; 168:15-33.

United Nations. Report of the Interregional Meeting for the Eigth United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, Vienna, 30 May - 
3 June 1988. U.N. Doc. A/CONF.144/IPM/4, 9 June 1988, para. 50.

African Regional Preparatory Meeting for the Eigth United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders, Addis Ababa, Ethiopia, 5-9 June 
1989. U.N. Doc. A/CONF.144/RPM.5, 14 August 1989, para. 98.

Basic Facts About Corrections in Canada 1991. Ottawa: Supply and Services Canada, 1991 
at 23.

B.C. Corrections Branch, Manual of Operations, Adult Institutional Services, 15 June 
1992.

Submission to ECAP by Margaret Joe, Yukon Minister of Justice, dated 24 September 
1992.



» <

- 155 -

31.

The Rome Declaration. U.N. Doc. E/AC.57/1990/L.13 at 6.32.

33.

34.

35.

36.

37. Ibid.

38.

Re: "Sylvain A.", File #8906005371-0001-0; COM-351-5.10 (Quebec H.R.C.).39.

Re: "Pierre M.", File #8906005490-0001-0; COM-351-5.9 (Quebec H.R.C.).40.

R. v. Downey (1989), 42 C.R.R. 286 (Ontario District Court).41.

42.

R. v. McAllister [1990] B.C.J. No. 2534 (British Columbia Court of Appeal).43.

R. v. Johnston, Ontario Judgments: [1991] O.J. No. 25 (Ontario Court of Appeal).44.

45.

46.

Hankins et al., supra, note 18 at 168.47.

Ratte v. Kingston Penitentiary (Warden), Ontario Judgments: [1991] O.J. No. 1745 (Ontario 
Court of Justice - General Division).

Personal correspondence with Bruce Drewett, Policy Analyst, Ontario Human Rights 
Commission, dated 28 March 1990.

R. v. Daniel Lesieur, Quebec Superior Court, District of Quebec, Docket No. 200-01- 
008541, unreported, 1993.

Latin American and Caribbean Regional Preparatory Meeting for the Eigth United 
Nations Congress on the Prevention of Crime and the Treatment of Offenders, San Jose, 
Costa Rica, 8-12 May 1989. U.N. Doc. A/CONF.144/RPM.3, 25 Aug. 1989 at 4.

Submission to ECAP by Calvin Bernard, Acting Director, Policy Unit, Ontario Human 
Rights Commission, 14 October 1992.

Walton v. Treasury Board (Correctional Services Canada) (1987), 16 C.C.E.L. 190 
(P.S.S.R.B.).

Council of Europe - Recommendation 1080 (1988) on a co-ordinated European health 
policy to prevent the spread of AIDS in prisons of 30 June 1988, paras. 14A(i) to 14A(viii).

Council of Europe - Recommendation No. R (89) 14 of the Committee of Ministers to 
member states on the ethical issues of HIV infection in the health care and social setting, 
24 October 1989, Art. 24.

Select Committee of Experts on Criminological and Prison Aspects of the Control of 
Transmissible Diseases, including AIDS and related Health Problems in Prison (including 
the problem of treating prisoners who are addicts or AIDS victims). Summary report of 
the fourth meeting, Strasbourg, 5-7 November 1990. Council of Europe. Doc. PC-R-SI 
(90)8.



f

- 156-

48.

Hankins et al., supra, note 18 at 169.49.

50.

51.

Ibid.52.

53.

Ibid.54.

Correctional Service Canada. HIV/AIDS Statistics, October 1992.55.

56.

57.

58.

59.

60.

61.

62.

63.

64. Heilpem and Egger, supra, note 60 at 30.

Correspondence between Dr. Roy, Director General, Health Care Services, CSC, and Dr. 
Hankins, 24 September 1991.

Hammett TM, Daugherty AL. 1990 Update: AIDS in Correctional Facilities. Washington, 
DC: US Department of Justice, 1991 at 14.

Hankins C. HIV Behind Bars: Where Do We Stand. Paper presented at the 6th Annual 
British Columbia AIDS Conference, Living with HIV/AIDS, 1-3 November 1992.

Parliamentary Ad Hoc Committee on AIDS. Confronting a Crisis: The Report of the 
Parliamentary Ad Hoc Committee on AIDS, 1990 at 46-47.

Harding and Schaller, supra, note 13 at 762; with reference to Harding TW. AIDS in 
Prison. The Lancet 1987; 2:1260-1263.

US National Commission on AIDS. Report: HIV Disease in Correctional Facilities. 
Washington, DC: The Commission, 1991 at 10.

Hankins C et al. HIV-1 Infection Among Incarcerared Men - Quebec. Canada Diseases 
Weekly Report 1991; 17-43:233 at 233-234.

Harding TW, Schaller G. HIV/AIDS and Prisons: Updating and Policy Review. A survey 
covering 55 prison systems in 31 countries. Geneva: WHO Global Programme on AIDS, 
1992 at 20.

AIDS, Injection Drug Use and Incarceration. Prison Health Program, Kingston AIDS 
Project, 1992.

Heilpem H, Egger S. AIDS in Australian Prisons—Issues and Policy Options. Canberra: 
Department of Community Services and Health, 1989 at 21.

Correspondence between Dr. Hankins and Dr. J. H. Roy, Director General, Health Care 
Services, CSC, 2 October 1991.

Hankins C et al. Risk Factors for Human Immunodeficiency Virus Infection Among 
Incarcerated Women. Clinical and Investigative Medicine 1990; 13(Suppl. B59): 
Abstract 371.



r <

- 157-

Harding and Schaller, supra, note 13 at 762; Heilpern and Egger, supra, note 60, at 21.65.

66.

67.

68.

69.

70.

US National Commission on AIDS, supra, note 62 at 15.71.

Parliamentary Ad Hoc Committee, supra, note 57 at 52 (Recommendation 39).72.

Ibid, at 48.73.

Ibid.74.

75.

76.

77.

78.

Hankins C. Submission to ECAP, 24 October 1992 at 1.79.

80.

Ibid, at 33.81.

Harding and Schaller, supra, note 13 at 762.

Vaccher E et al. Human Immunodeficiency Virus (HIV) Infection Among Prisoners in 
North Eastern Italy. Infection 1988; 16(4):251-259.

HIV/AIDS in Prison Systems: A Comprehensive Strategy. A Brief from the Prisoners with 
AIDS/HIV Support Action Network (PASAN) to the Minister of Correctional Services 
and the Minister of Health, June 1992 at 34.

Handley M, Hankins C. Feasibility of Epidemiological Research to Determine HIV-1 
Prevalence and Associated Risk Factors Among Federal Prison Inmates across Canada. 
2nd Annual National Conference on HIV/AIDS Research, Vancouver, 28-29 May 1992. 
Abstract #59.

The Federal/Provincial/Territorial Advisory Committee on AIDS - Draft Statement on 
HIV/AIDS in Correctional Facilities, National AIDS Secretariat, 22 November 1991.

Harding and Schaller, supra, note 63 at 21.

Hammett TM. AIDS in Correctional Facilities: Issues and Options. Third Edition. 
Washington, DC: US Department of Justice, 1988 at 26.

Espinoza P et al. Forte prevalence de 1’infection par le virus de 1’hepatite B et le virus 
HIV chez les toxicomanes frangais incarceres. Gastroenterology and Clinical Biology 1987; 

11:288-292.

Personal correspondence from Dr. Jacques Roy, dated 1 April 1992.

Regional Strategy for the Health Education, Assessment, Treatment, and Community 
Follow-Up of HIV/AIDS Offender Patients. Submission to the Regional Management 
Committee (Regional HIV/AIDS Advisory Committee, CSC, Ontario Region), May 1992 
at 16-17 (Recommendation 20).



> 1

- 158-

82. Ibid, at 24.

Ibid.83.

84.

PASAN, supra, note 80 at 24.85.

Federal Centre for AIDS, supra, note 84.86.

87.

88. US National Commission on AIDS, supra, note 62 at 21.

89. Harding and Schaller, supra, note 13 at 765.

See supra, note 87 at 41.90.

91.

Re Dion and the Queen (1986), 30 C.C.C. (3d) 108 (Que. S.C.).92.

93.

(1990) 55 C.C.C. (3d) 50.94.

95.

96.

PASAN, supra, note 80 at 25; Parliamentary Ad Hoc Committee, supra, note 57 at 53-54.97.

98. PASAN, supra, note 80 at 25.

99. Ibid.

100. F/P/T Advisory Committee, supra, note 78.

Newfoundland and Labrador, Department of Justice, Adult Corrections Division, Policy 
Directive 16.40.06, section: Special Health Care Services—HIV/AIDS, revised 1 April 1992.

Linhart M. An HIV Positive Prisoner’s View. Paper presented at the 6th Annual British 
Columbia AIDS Conference, Living with HIV/AIDS, Vancouver, 1-3 November 1992.

Human Immunodeficiency Virus Antibody Testing in Canada. Recommendations of the 
National Advisory Committee on AIDS. Canada Diseases Weekly Report. 1989; 15-8:37.

Bartlett WC. AIDS: Legal Issues of Federal Concern. Ottawa: Library of Parliament, 
1988 at 8.

See Roy G. Urinalysis: The Legal Viewpoint. Forum on Corrections Research 1990; 
2(4):26-30.

Federal Centre for AIDS Working Group on Anonymous Unlinked HIV Seroprevalence. 
Guidelines on Ethical and Legal Considerations in Anonymous Unlinked HIV 
Seroprevalence Research. Canadian Medical Association Journal 1990; 143:625-627.



»

- 159 -

101.

102.

Ibid, at 25.103.

Hankins, supra, note 79 at 2.104.

Parliamentary Ad Hoc Committee, supra, note 57 at 53.105.

National Advisory Committee on AIDS. HIV and Human Rights in Canada, 1992 at 17.106.

F/P/T Advisory Committee, supra, note 78 (Recommendation 2).107.

PASAN, supra, note 80 at 22 (Recommendation 24).108.

Ibid, at 22.109.

110.

111.

US National Commission on AIDS, supra, note 62 at 36.112.

113.

114.

115.

116. Ibid.

117. Ibid.

118. Ibid.

PASAN, supra, note 80 at 24.119.

The Privacy Commissioner of Canada. AIDS and the Privacy Act. Ottawa: Minister of 
Supply and Services Canada, 1989 at 40.

D.C. Prisoners Legal Services Project, Inc. Proposed HIV Policy for the District of 
Columbia Department of Corrections, 26 April 1991, at 29-30.

PASAN, supra, note 80 at 24; Canadian Association of Elizabeth Fry Societies, resolution 
passed at the 1991 annual general meeting (submitted to ECAP by The Elizabeth Fry 
Society of Calgary, 14 December 1992).

PASAN, supra, note 80 at 24-25, citing College of Physicians and Surgeons of Ontario. 
College Notices 1992; 24.

Memorandum by M.H. Zazulak, General Counsel, CSC, to Dr. J.H. Roy, Director 
General, Health Care Services, dated 13 July 1992.

Harmsworth P. HIV/AIDS in the Victorian Prison System. In Norberry et al. (eds.), 
HIV/AIDS and Prisons. Canberra: Australian Institute of Criminology, 1991, 125-131 at 
130.

Discrimination—The Other Epidemic. Report of the Inquiry into HIV and AIDS Related 
Discrimination. New South Wales Anti-Discrimination Board, 1992 at 59 
(Recommendation 56).



»

- 160 -

Ibid, at 22 (Recommendation 23).120.

121.

Harding and Schaller, supra, note 13 at 765.122.

123.

Harding and Schaller, supra, note 13 at 765.124.

US National Commission on AIDS, supra, note 62 at 34.125.

126.

127.

PAS AN, supra, note 80 at 21.128.
%

B.C. Civil Liberties Association. AIDS Discrimination in Canada, 1989 at 23.129.

See Appendix 1.130.

131.

132.

133. Heilpern and Egger, supra, note 60 at 75.

Ibid.134.

B.C. Civil Liberties Association, supra, note 129 at 21. ■135.

Linhart, supra, note 96.136.

The National Prison Project. Recommendations of the National Prison Project on Care 
and Treatment of HIV-Infected Prisoners. Washington, DC.

Report of the Commission of Inquiry into the Confidentiality of Health Information 
[Krever Commission]. Queen’s Printer for Ontario, 1980;2: at 91.

Kerr S. HIV/AIDS: Management of HIV Antibody Positive Offenders. In Fortuin J (ed.), 
Issues in HIV/AIDS in the Australian Prison System. Canberra: Australian Institute of 
Criminology, 1992, 45-64 at 53.

CSC Ontario Region. Seminar on HIV in the Workplace: Knowledge is the Key to 
Prevention. Summary of small group seminars, at 3 (submitted to ECAP by Dr. D. 
Zoutman on 12 January 1993).

Canadian Medical Association. CMA Position Paper: HIV Infection in the Workplace. 
Ottawa: The Association, 31 July 1992 at 5. Laboratory Centre for Disease Control: 
Bloodborne Pathogens in the Health Care Setting: Risk for Transmission. Canadian 
Communicable Diseases Report 1992; 18:177-184 at 178. Gerberding JL, Littell C, 
Tarkington A et al. Risk of Exposure of Surgical Personnel to Patients’ Blood during 
Surgery at San Francisco General Hospital. New England Journal of Medicine 1990; 
322:1788-1793.

Heilpern and Egger, supra, note 60 at 73. For an overview of the situation in Australia, 
see Schurr B. Prisoner’s Rights: Treatment, Testing, Accomodation and Privacy of 
Documents. In Norberry J et al, supra, note 111; 181-191 at 188.



f

- 161 -

PASAN, supra, note 80 at 23.137.

Ratte, supra, note 43.138.

Harding and Schaller, supra, note 13 at 766.139.

Ibid, at 765.140.

F/P/T Advisory Committee on AIDS, supra, note 78.141.

142.

PASAN, supra, note 80 at 23 (Recommendation 27).143.

144. Ibid, at 23.

Ibid.145.

National Prison Project, supra, note 126.146.

S.C. 1992, c.20; formerly Bill C-36.147.

148. See supra, note 76.

Ibid.149.

Parliamentary Ad Hoc Committee, supra, note 57 at 49.150.

Ibid.151.

Ibid.152.

153.

F/P/T Advisory Committee on AIDS, supra, note 78 (Recommendation 2).154.

155.

PASAN, supra, note 80 at 11 (Recommendations 1-5).156.

157.

Presentation by the Canadian AIDS Society to the Parliamentary Ad Hoc Committee on 
AIDS, 13 May 1992 at 6.

Lugosi Z. Some Policies Can Not Wait. Journal of Prisoners on Prisons 1991; 3(l/2):81-87 
at 86.

Federal Centre for AIDS Working Group on HIV Infection and Mental Health. Ending 
the Isolation: HIV Disease and Mental Health in the Second Decade. Ottawa: Minister of 
Supply and Services Canada, 1992 at 75.

Riesch Toepell A. AIDS Education Needs Assessment. John Howard Society of 
Metropolitan Toronto, 1992.



1>

- 162-

Ibid. at 56.158.

Ibid, at IV.159.

160.

161. Ibid.

162.

163.

164. Submission to ECAP by the HIV and Friends Resource Group, dated 2 December 1992.

165.

166.

167. Ibid.

168.

Discrimination—The Other Epidemic, supra, note 110 at 57.169.

170. Ibid.

171.

172.

173. Ibid, at 5.

174. Ibid, at 19.

Ibid.175.

176.

Correspondence from the Hon. Benoit Bouchard to Gerald Benoit, AIDS Prison Group, 
Dorcester Penitentiary, received by ECAP on 18 January 1993.

Walsh T. Women Prisoners and HIV/AIDS. In Norberry J et al, supra, note 111, 269-271 
at 269.

Correspondence received by Gerald Benoit, Dorchester Penitentiary, from Ole Ingstrup, 
then Commissioner of the Correctional Service of Canada, dated 21 October 1991.

Submission to ECAP by the Peer Health Counsellor at Kingston Penitentiary, dated 25 
January 1993.

Riesch Toepell A. Prisoners and AIDS—Knowledge, Attitude and Behaviour. A Research 
Study of Inmates in the Toronto Region. John Howard Society of Metropolitan Toronto, 
1992 at III-IV.

Submission to ECAP by the Prisoners of HIV/AIDS, Matsqui Institution, dated 
11 February 1993.

Heilpem and Egger, supra, note 60 at 56-57.

Centre for Education and Information on Drugs and Alcohol, in association with The 
Prison AIDS Project of the N.S.W. Department of Corrective Services. National Prisons 
HIV Peer Education Program: Training Manual. Sydney, 1991.

HIV and Friends Support Group Program Proposal, submitted to ECAP on 12 November 
1992.



»

- 163 -

US National Commission on AIDS, supra, note 62 at 17.177.

178.

Ibid, at 21.179.

National Prison Project, supra, note 126.180.

181. Ibid.

Response to ECAP questionnaire from an inmate of Mission Institution.182.

PASAN, supra, note 80 at 34-35.183.

US National Commission on AIDS, supra, note 62 at 18.184.

Ibid, at 19.185.

186.

187.

Ibid.188.

Ibid.189.

190.

Ibid, at 41-42.191.

Eno, supra, note 187 at 7.192.

Ibid.193.

Ibid.194.

PASAN, supra, note 80 at 17 (Recommendation 11).195.

Riley, supra, note 8 at 9.196.

Eno, supra, note 187 at 7.197.

Task Force Report on the Reduction of Substance Abuse: Final Report. Ottawa: Supply 
and Services Canada, 1991 at 41.

Ibid, at 18-21 (Recommendations developed for the National Commission on AIDS, 
August 1990, by Nicholas Freudenberg, Professor of Community Health Education and 
Executive Director, Center for Community Action to Prevent AIDS, Hunter College 
School of Health Sciences, CUNY; and AIDS Education Consultant, Montefiore Rikers 
Island Prison Health Services).

ECAP questionnaire returned by an inmate of Kingston Penitentiary.

Eno J. Reducing Substance Abuse. Let’s Talk. Ottawa: CSC, November 1992 at 4.



1

- 164 -

Heilpern and Egger, supra, note 60 at 93.198.

199.

200.

Parliamentary Ad Hoc Committee, supra, note 57 at 47.201.

202.

203.

Harding and Schaller, supra, note 13 at 767.204.

US National Commission on AIDS, supra, note 62 at 16.205.

206.

207. Harding and Schaller, supra, note 13 at 767.

208.

209. Ibid.

PASAN, supra, note 80 at 14 (Recommendation 6).210.

211.

212.

213. Heilpern and Egger, supra, note 60 at 39.

US National Commission on AIDS, supra, note 62 at 16, with reference to Montefiore 
Medical Center Rikers Island Health Service 1990 Handout, at 14.

Decker MD et al. Seroepidemiology of Hepatitis B in Tennessee Prisons. Journal of 
Infectious Diseases; 150:450; Nacci P, Kane T. Sex and Sexual Aggression in Federal 
Prisons. Washington, DC: Federal Bureau of Prisons, 1982 at 7-9.

Presentation by the Canadian AIDS Society to the Parliamentary Ad Hoc Committee on 
AIDS, 13 May 1992, at 6.

Heilpern and Egger, supra, note 60 at 40, with reference to Hough A, Schwartz DM. 
AIDS and Prisons: Working our Way out of the Maze. Paper presented at the Industrial 
Issues Workshop, [Australian] National Conference on AIDS, 1985.

Australian National HIV/AIDS Strategy (Recommendation 5.8.4), cited in National 
HIV/AIDS Strategy: Beyond 1993. Canberra: Australian Federation of AIDS 
Organizations, June 1992 at 83 (Recommendation 10.51.2).

Thomas PA. HIV/AIDS in Prisons. The Howard Journal of Criminal Justice 1990; 29:1-13 
at 5.

Pagliaro LA, Pagliaro AM. Sentenced to Death? HIV Infection and AIDS in 
Prisons—Current and Future Concerns. Canadian Journal of Criminology 1992; 201 at 205, 
with reference to Morse D et al. The Epidemiology of AIDS among New York State 
Prison Inmates. International Conference on AIDS 5:761 (abstract); Vlahov D et al. 
Temporal Trends of Human Immunodeficiency Virus Type 1 (HIV-1) Infection among 
Inmates Entering a Statewide Prison System, 1985-1987. Journal of Acquired Immune 
Deficiency Syndrome 1989; 2(3):283.

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 10.



r »

- 165 -

214.

215.

PAS AN, supra, note 80 at 14 (Recommendation 7).216.

217.

Heilpern and Egger, supra, note 60 at 41.218.

Hankins C. AIDS and the Correctional System. SIECCAN 1988; 3(4):43-46 at 43.219.

Ibid, at 43-44.220.

PAS AN, supra, note 80 at 14.221.

Heilpern and Egger, supra, note 60 at 42.222.

Ibid, at 91.223.

224.

225.

Task Force Report, supra, note 190 at 11.226.

227.

228.

PAS AN, supra, note 80 at 15.229.

Coates, supra, note 224 at 7.230.

231. Ibid.

Appleby, supra, note 227.232.

Parliamentary Ad Hoc Committee, supra, note 57 at 47.233.

Riley D. Drug Use in Prisons. Paper presented at the 6th Annual British Columbia AIDS 
Conference, Vancouver, 1-3 November 1992.

Dwyer J. Minimizing the Spread of the Human Immunodeficiency Virus within the 
Australian Prison System. In Norberry J et al., supra, note 111, 109-114 at 111.

Appleby T. AIDS Adds Lethal Element to Widespread Drug Use in Jails. The Globe and 
Mail, 5 November 1991 at A2.

Coates L. Coming to Grips with Substance Abuse in the Federal Prison System. 
NewslActionINouvelles [Canadian Centre on Substance Abuse] 1991; 2(2):6-9 at 7.

Riley, supra, note 8 at 3 with reference to Correctional Service Canada. Research and 
Statistics Branch. Findings from the National Alcohol and Drug Survey. Forum on 
Corrections Research 1990; 2(4):3-6. Ottawa: Correctional Service Canada.

See, e.g., The Globe and Mail, 7 November 1991 at Al.

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 10 (Recommendation 
10).



<

- 166-

Appleby, supra, note 227 at Al.234.

Task Force Report, supra, note 190 at 11.235.

Ibid, at 19, with reference to CSC Contraband Control Study.236.

Appleby, supra, note 227.237.

Parliamentary Ad Hoc Committee, supra, note 57 at 47.238.

Appleby, supra, note 227 at Al.239.

240.

241. PASAN, supra, note 80 at 33.

242.

243.

Thomas, supra, note 199 at 7-10.244.

245.

Heilpern and Egger, supra, note 60 at 36.246.

247.

248.

249.

Presentation by the Canadian AIDS Society to the Parliamentary Ad Hoc Committee on 
AIDS, 13 May 1992 at 6.

Millson P. Evaluation of a Programme to Prevent HIV Transmission in Injection Drug 
Users in Toronto. Toronto: Toronto Board of Health, 1991.

Oscapella E. The Impact of Drug Policy on the Risk of HIV Infection in Prisons: 
Prohibition vs. Harm Reduction. Submission to ECAP of 24 January 1993.

Ibid., with reference to Frape, supra, note 242; Mathews, supra, note 242; and NACAIDS 
Prison Sub-Committee. Minimising the Spread of Human Immunodeficiency Virus that 
may cause AIDS within the Australian System. NACAIDS, 1987.

Heilpern and Egger, supra, note 60 at 36, with reference to Vlahov D, Polk BF. 
Intravenous Drug Use and Human Immunodeficiency Virus (HIV) Infection in Prison. 
AIDS and Public Policy 1988, vol 3; Harding TW. AIDS in Prison. The Lancet 1987: 
1260-1263; Hammett TM. AIDS in Correctional Facilities: Issues and Options. 3rd ed., 
Washington, DC: US Department of Justice, 1988; Wodak, supra, note 242.

Heilpern and Egger, supra, note 60 at 38, with reference to Mathews B. The Untold Story 
from Within. In: Report of the Third National Conference on AIDS. Canberra: 
Australian Government Printing Service, 1988, 630-634; Frape G. AIDS and Prisons. 
New South Wales Department of Corrective Services, May 1985; Wodak A. AIDS and 
Intravenous Drug Users. Proceedings of Seminars and of Scientific Sessions. Melbourne: 
Department of Community Medicine, St. Vincent’s Hospital, 1986, 179-185.

TomaSevski K. AIDS in Prisons. AIDS 1991; 5(suppl 2):S245-S251 at S246, with many 
references.



- 167-

TomaJevski, supra, note 247 at S246.250.

251.

252.

Harding and Schaller, supra, note 63, Table 4.1.253.

254.

255.

Parliamentary Ad Hoc Committee, supra, note 57 at 52 (Recommendation 38).256.

257.

258.

259.

National Advisory Committee on AIDS, supra, note 106 at 17.260.

261.

Harding and Schaller, supra, note 13 at 767.262.

263.

264.

Ibid.265.

Kirby M. AIDS in Prisons in Australia. Medico-Legal Journal 1991; 59(4):252 at 263.266.

Guards Abhor Needles for Inmates. The Globe and Mail, 5 November 1991 at A7.267.

Submission to ECAP by the Swiss Federal Office of Public Health of 17 August 1992. See 
also Harding and Schaller, supra, note 13 at 767.

Royal Society of Canada. AIDS: A Perspective for Canadians. Summary Report and 
Recommendations. Ottawa: The Society, 1988, Recommendation 29.

Program for the Prevention and Control of AIDS in Spanish Prisons. Spanish Ministry of 
Justice, May 1992 at 1.

Heilpern and Egger, supra, note 60 at 92, with reference to Norton R. AIDS Education 
in United States Prisons: What Needs to be Done. In: Report of the Third National 
Conference on AIDS. Canberra: AGPS, 1988, 620-627.

Communication of 1 March 1993 to Dr. Norbert Gilmore, ECAP Chairman, from Ms. 
Betsy Mackenzie, Senior Consultant, AIDS Information & Education Services Unit, 
Health Promotion, Health and Welfare Canada.

Submission to ECAP by Dr. Karl Bolli, Kantonale Strafanstalt Regensdorf, dated 25 
August 1992.

Riesch Toepell, supra, note 157 at 53, with many references; see also FZP/T/ Advisory 
Committee on AIDS, supra, note 78; Discrimination—The Other Epidemic, supra, note 110 

at 58.

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 12 (Recommendation 
13).

PASAN, supra, note 80 at 16 (Recommendation 9).

See, e.g., Heilpern and Egger, supra, note 60 at 93-94.



>

-168-

PASAN, supra, note 80 at 16.268.

Ibid.269.

270. Ibid.

Submission to ECAP of the Elizabeth Fry Society of Calgary, dated 14 December 1992.271.

PASAN, supra, note 80 at 15 (Recommendation 8).272.

273. Ibid, at 16.

Ibid, at 16-17 (Recommendation 10).274.

275. Ibid, at 17.

Ibid, at 33.276.

Hankins, supra, note 50 at 234.277.

278.

Ibid, at 11.279.

280.

281. Harding and Schaller, supra, note 13 at 768.

282. McLeod F. Methadone, Prisons and AIDS. In Norberry et al, supra, note 111 at 248.

283. Ibid, at 250.

284. Heilpern and Egger, supra, note 60 at 94.

285.

287.

288. Des Jarlais et al, supra, note 12 at 1064.

Freedman SR, de Jong W, Wodak A. Community Development as a Response to HIV 
among Drug Injectors. AIDS 1993; 7(suppl 1): forthcoming.

Lynes D. Methadone Maintenance in Prison: A Realistic Programme. Journal of Prisoners 
on Prisons 1988/89;1(2):9-15 at 13.

286. Des Jarlais et al., supra, note 12; Kaplan E. Needle Exchange or Needless Exchange? The 
State of the Debate. Infectious Agents and Disease 1992; l(2):92-98; and Kaplan E. Evaluating 
Needle-Exchange Programs via Syringe Tracking and Testing (STT). AIDS & Public Policy 
Journal 1991; 6(3):109-115.

Council of Europe, supra, note 33 at paras. 14 A (viii) and 11.

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 12 (Recommendation 
12).



- 169 -

Ibid.289.

290. Ibid.

Riley, supra, note 8 at 10.291.

Wilson D. Needle-Exchange Van Rolls Again. The Globe and Mail, 2 August 1991.292.

293.

Kirby, supra, note 266 at 260.294.

Millson, supra, note 240.295.

Riley, supra, note 8 at 9.296.

PASAN, supra, note 80 at 16.297.

Ibid.298.

Ibid.299.

Harding and Schaller, supra, note 13 at 768.300.

301.

Heilpern and Egger, supra, note 60 at 42.302.

303.

PASAN, supra, note 80 at 17.304.

Heilpern and Egger, supra, note 60 at 92.305.

306.

307.

308. Ibid, at 2.

Interim Guidelines for Infection Control—Staff. Correctional Service Canada. Ottawa: 
Minister of Supply and Services Canada 1989 at 7.

Curran L, McHugh M, Nooney K. HIV Counselling in Prisons. Counselling Psychology 
Quarterly 1989;2(l):33-51 at 35.

Jurgens R. International Legal Standards for AIDS-prevention Work in Prisons. 
Published in the proceedings of the seminar AIDS and Detention, 1992 at 6, with 
reference to Somerville MA. Consent to Medical Care, A Study Paper prepared for the 
Law Reform Commission of Canada, Ministry of Supply and Services Canada, 1979 at 96.

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 13 (Recommendation 
14).

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 13 (Recommendation 
15).



- 170 -

F/P/T Advisory Committee on AIDS, supra, note 78.309.

310. PASAN, supra, note 80 at 11 (Recommendation 1).

Ibid.311.

See ibid, at 12 for a comprehensive list of suggested topics.312.

313. Ibid, at 13 (Recommendation 5).

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 14.314.

315. Ibid, at 5 (Recommendation 1).

316. Ibid, at 19 (Recommendation 21).

317. Zoutman, supra, note 121 at 1-2.

Ibid at 3-4.318.

319. Ibid at 5-6.

Ibid, at 6-7.320.

321.

322. Ibid, at 3.

323. Ibid, at 4.

Ibid, at 3-6.324.

Ibid, at 10.325.

Heilpern and Egger, supra, note 60 at 105.326.

327.

328. Zoutman, supra, note 121 at 4.

329. Ibid.

330. Draft Report, supra, note 321 at 5.

Ibid, at 106, with reference to AIDS: A Time to Care, A Time to Act. Canberra: Australian 
Government Printing Service, 1988.

Draft of the Sub-Committee’s Report on Protective Clothing and Equipment for Staff to 
Guard against the Contraction of Infectious Diseases. Prepared by Joan Gibson, 
A/Director, Materiel and Administrative Services, 3 December 1992 at 2.



r

- 171 -

Ibid.331.

Blickstead M. Health Care Services. Let’s Talk 1992; July:8-9.332.

Standards for Health Care, supra, note 16.333.

334. Ibid, at 2.

Ibid, at 2-3.335.

336. Ibid, at 4.

Blickstead, supra, note 332 at 9.337.

Lugosi, supra, note 153 at 85.338.

F/P/T Advisory Committee on AIDS, supra, note 78.339.

PAS AN, supra, note 80 at 5.340.

Hankins, supra, note 79 at 3.341.

342.

Tomasevski, supra, note 247 at S248.343.

United Nations, supra, note 31 at 3-5.344.

345.

346.

US National Commission on AIDS, supra, note 62 at 13.347.

348. Ibid.

349. Ibid, at 15.

350. Ibid, at 34.

National Prison Project, supra, note 126.351.

Heilpern and Egger, supra, note 60 at 102.352.

World Health Organization. Consensus Statement of the Consultation on Prevention and 
Control of AIDS in Prisons, supra, note 27.

Presidential Commission on the HIV Epidemic. Report 1988 at 135 (Recommendation 9- 
82).

Ontario Regional HIV/AIDS Advisory Committee, supra, note 77 at 7 (Recommendation 
4).



I

- 172-

353. Ibid, at 104.

Harding and Schaller, supra, note 13 at 767.354.

355.

356. Ibid.

CSC Health Care Service statistics, dated 11 March 1993.357.

358.

359.

360. Reported in Canadian Medical Association Journal 1992; 147(4):475.

361.

Ibid.362.
-

363. Ibid.

364.

365.

366.

367. AIDS Reference Guide. Atlantic Information Services, March 1992. Summary Bulletin at
3.

Harding and Schaller, supra, note 13 at 769.368.

Submission to ECAP of 2 February 1993.369.

370. US National Commission on AIDS, supra, note 62 at 13-14.

Iseman MD, Cohen D, Sbarbaro JA. Directly Observed Treatment of Tuberculosis. New 
England Journal of Medicine 1993; 328(8):576-578 at 576.

Tomasevski K. Prison Health. International Standards and National Practices in Europe. 
Helsinki: Helsinki Institute for Crime Prevention and Control, 1992 at 88.

Briefing Note to the Solicitor General, prepared by CSC Health Care Services, dated 2 
November 1992.

Tuberculosis in Canada. Notes prepared by R. St. John for the National Workshop on 
Tuberculosis: HIV and Other Emerging Issues, 3-5 May 1993, Toronto.

The British Medical Journal 1989; 299(7 Oct):874, with reference to Braun MM, Truman 
BI, Maguire B et al. Increasing Incidence of Tuberculosis in a Prison Inmate Population: 
Association with HIV Infection. JAMA 1989; 261:393-397.

Current Trends: Prevention and Control of Tuberculosis in Correctional Institutions: 
Recommendations of the Advisory Committee for the Elimination of Tuberculosis. 
Morbidity and Mortality Weekly Report 1989; 38(18):313-320 at 325, with reference to New 
Jersey State Department of Health, unpublished data.

Bayer R, Neveloff Dubler N, Landesman S. The Dual Epidemics of Tuberculosis and 
AIDS: Ethical and Policy Issues in Screening and Treatment. American Journal of Public 
Health 1993; 83(5):649-654 at 649.



- 173 -

See supra, note 366.371.

S.C. 1985, c. C-6, s. 2(c).372.

373.

374. Ibid.

Linhart, supra, note 96.375.

TomaSevski, supra, note 364 at 130.376.

377.

378. TomaSevski, supra, note 364 at 134.

379.

380. Ibid, at 59.

Tomasevski, supra, note 364 at 149.381.

382.

Parliamentary Ad Hoc Committee on AIDS, supra, note 57 at 54 (Recommendation 41).383.

384.

Ibid.385.

Ibid.386.

387.

Correctional Law Review Working Paper No. 3. Conditional Release, March 1987 at 18.388.

389. PASAN, supra, note 80 at 22.

Harding TW. Health Problems Facing Prison Administrations (With Special Reference 
to Communicable Illnesses Including AIDS). Report to the Eigth Conference of Directors 
of Prison Administration. Modified version. Geneva: Council of Europe, June 1987.

Report of the Working Group. Solicitor General’s Study of Conditional Release. Ottawa: 
Ministry of Supply and Services Canada, 1981 at 69.

Jean J-P. Ce que le sida peut apprendre. Le Monde diplomatique, February 1993: 26-27 
at 27.

Ibid, at 131-132, citing Arpo L. Prison Medicine—An Identity Diffusion? Paper presented 
at the European Seminar on Prison Health: Standards, Goals and Ethics, Tampere, 24-27 
September 1991, at 5.

Council of Europe. Results of an Enquiry by the Select Committee of Experts on the 
Impact of the AIDS Epidemic on Health Care Services and Planning in Europe. 
Strasbourg: Council of Europe, 1991, Document ACDSP 90.20 at 58.

Submission to ECAP of Fred E. Gibson, Chairman, National Parole Board, 8 October 
1992.



>

- 174 -

390. Ibid.

391. F/P/T Advisory Committee on AIDS, supra, note 78.

National Prison Project, supra, note 126.392.

US National Commission on AIDS, supra, note 62 at 29.393.

Ibid.394.

395. Cited in Greenspan J. HIV Infection among Prisoners. Focus 1989; 4:2.

396. PASAN, supra, note 80 at 27.

Ibid, at 27-28.397.

398. US National Commission on AIDS, supra, note 62 at 28.

Ibid, at 36.399.

D.C. Prisoners Legal Services Project, supra, note 113.400.

401. Ibid, at 74.

Hankins, supra, note 18.402.

403.

US National Commission on AIDS, supra, note 62 at 25.404.

Ibid.405.

406. Ibid, at 26.

407.

408. PASAN, supra, note 80 at 29.

Examples taken from Harding and Schaller, supra, note 63 at 23. See also Pagliaro L and 
Pagliaro A. Sentenced to Death? HIV Infection and AIDS in Prisons—Current and Future 
Concerns. Canadian Journal of Criminology 1992; April:201-214 at 205 with reference to 
Dixon P, DeBuono B, Carpenter C et al. A Comprehensive Program of Health Care for 
HIV-Infected Prisoners. International Conference on AIDS, 1990; 6(l):349(abstract); and 
Horsburgh C, Jarvis J, McArthur T et al. Seroconversion to Human Immunodeficiency 
Virus in Prison Inmates. American Journal of Public Health 1990; 80:209-210.

Herbert Daniel, cited in Hamblin J, Reid E. Women, the HIV Epidemic and Human 
Rights: A Tragic Imperative. Paper prepared for the International Workshop on AIDS: 
A Question of Rights and Humanity. International Court of Justice, The Hague, May 
1991.



- 175 -

Ibid.409.

Hamblin and Reid, supra, note 407 at 4.410.

Heilpem and Egger, supra, note 60 at 96.411.

PASAN, supra note 80 at 30.412.

413.

US National Commission on AIDS, supra, note 62 at 25.414.

Ibid.415.

416.

Walsh T. Women Prisoners and HIV/AIDS in Norberry et al, supra, note 111 at 269.417.

Women in Prison. The Body Positive, December 1991 at 19-20.418.

Walsh, supra, note 417 at 270.419.

Basic Facts about Corrections in Canada 1991, supra, note 17 at 26-27.420.

421.

Ibid, at 15, with reference to the Ministry of Correctional Services Annual Report 1991.422.

See Hankins, supra, notes 18 and 50.423.

424.

Ibid, at 4.425.

Ibid, at 21.426.

Ibid, at 11-14.427.

Ibid, at 26.428.

429. Ibid.

Ibid, at 20-21.430.

McCaskill D, Thrasher M. Final Report on AIDS and Aboriginal Prison Populations for 
the Joint Committee on Aboriginal AIDS Education and Prevention, March 1993.

Proposal for Women’s Health Education and Support Program for the Prison for Women, 
submitted to ECAP by Tracy Brownlee.

Adult Correctional Services in Canada 1990-91. Canadian Centre for Justice Statistics. 
Ottawa: Department of Industry, Science and Technology, 1991 at 65.

Richard C. Femmes incarcerees et sida—Experience montrealaise. Presentation given on 
8 May 1989 in Port-au-Prince, Haiti.



» >

- 176-

Ibid. at 22-38.431.

432. Heilpem and Egger, supra, note 60 at 97.

433.

Ibid, at 282.434.

435. Ibid, at 283-284.

436. Heilpern and Egger, supra, note 60 at 98.

437.

438.

-

t

Nangala S. Aboriginals, HIV/AIDS and Prisons. In Norberry et al, supra, note 111, 281- 
284 at 281.

See Fitzsimmons L. AIDS Education and Prevention Programs in Correctional Institutions 
Worldwide. Ottawa: Health and Welfare Canada, 1992 at 47.

AIDS: A Time to Care, a Time to Act, at 138; cited in Heilpern and Egger, supra, note 60 
at 98-99.



1

Appendixes



v" McGill

Working Paper

prepared by:

Revised 14.6.1993
/

l

[PJrivacy sometimes must give way to other social goods.2 *

i

R. Jurgens and N. Gilmore*
McGill Centre for Medicine, Ethics and Law 

McGill University 
Montreal, Canada

M. A. Somerville, "AIDS: A Challenge to Health Care, Law, and Ethics", in: D. Snowden, D.F. 
Cassidy (eds.) AIDS: A Handbook for Professionals (1989) 200-220, at p. 211.

The authors wish to acknowledge the contribution of Prof. M.A. Somerville in preparing 

this paper.

Te' (514) 398-7400 
Fax: (514) 398-4668 
Telex 05268510

Disclosure of Offender Medical Information: 
A Legal and Ethical Analysis

2 The Privacy Commissioner of Canada, AIDS and the Privacy Act (Ottawa: Minister of Supply and

Services Canada, 1989) at 1.

Centre de medecme, d'ethiaue 
et de droit de I'Universite McGill
3690. rue Peel
Montreal (Qudbec) Canada H3A 1W9

Centre for Medicine.
Ethics and Law
3690 Peel Street
Montreal. Quebec, Canada H3A1W9

[T]he prima facie presumption governing confidentiality of medical information, 
including confidentiality in the AIDS situation, is that everyone is entitled to 
respect for their rights of privacy and confidentiality and that these can only be 
infringed upon for the most serious reasons and with adequate justification being 
shown. Part of any such justification must be that no less invasive, less intrusive 
means of protecting others which are likely to be effective are reasonably 
available and that the means used are necessary to achieve this aim and are likely 
to be effective.* 1 

A. Introduction
These two quotations illustrate the complexities of confidentiality relating to HIV infection. The 
problem of confidentiality becomes even more complex when it involves closed communities 
such as prisons. This Working Paper addresses some of the issues raised in federal correctional 
institutions by the generation and communication of personal medical information pertaining to
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Analysis of the Legal, Ethical, and Policy BackgroundB.

The Duty of ConfidentialityI.

1.

* D.G. Casswell, "Disclosure by a Physician of AIDS-related Patient Information: An Ethical and 
Legal Dilemma" (1989) 68 Can. Bar. Rev. 225-258 at 228, with further references.

7 For a list of provincial legislation recognizing the duty of confidentiality, see Casswell (supra, note 
4 at 228, note 13): The Health Disciplines Act Medicine Regulation, R.R.O. 1980, Reg. 448, s. 27.22; 
The Charter of Human Rights and Freedoms, R.S.Q. 1977, c. C-12, s. 9; The Medical Act, R.S.Q. 1977, 
c. M-9, s. 42; and the Code of Ethics of Physicians, R.R.Q. 1981, c. M-9, r. 4, s. 3.01). See also the 
Supreme Court of Canada decision in Frenette v. Metropolitan Life Ins. Co. [1992] 1 S.C.R. 647-696, at 
666: "Hospital records in Quebec are statutorily protected by a veil of confidentiality (s. 7 of An Act 
Respecting Health Services and Social Services), as are confidences given to physicians by reason of their 
profession (s. 9, para. 2 of the Charter and s. 42 of the Medical Act). The right to non-disclosure of 
confidential information generally is also provided for in the first paragraph of s. 9 of the Charter.” See 

also ibid at 673.

3 Memorandum from M.H. Zazulak, General Counsel, Correctional Service of Canada, to Dr. J.H. 
Roy, Director General, Health Care Services, dated 13.7.1992, on "Sharing of Offender Medical 
Information - HIV etc. - "Need to Know".

5 N. Gilmore, M.A. Somerville, Physicians, Ethics and AIDS (Ottawa: Canadian Medical 

Association 1989) at 21.

6 Casswell, supra, note 4 at 228, note 12 with reference to A.B. v. C.D. (1851), 14 Sess. Cas. 

(Second Series) 177 (Scot. Ct. Sess.); Re Inquiry into the Confidentiality of Health Records in Ontario 
(1979), 98 D.L.R. (3d) 704, at p. 714, 24 O.R. (2d) 545, at 555 (Ont CA.), per Dubin J.A., for the 
majority: "Members of the medical profession have a duty of confidentiality with respect to their patients. 
They are under restraint not to volunteer information respec'ing the condition of their patients or any 
professional services peformed by them ...".

HIV infection. It examines, first, whether medical information pertaining to federal inmates - 
information considered confidential between medical staff and an inmate - can be disclosed 
absent the inmate’s consent. Second, this paper examines what conditions or criteria determine 
whether or not such disclosure is ethically and legally justifiable, and if disclosure is justified, 
what conditions apply to its disclosure. Third, specific situations in which a claim for disclosure 
may arise are examined. Finally, the paper responds to a recent analysis of confidentiality in 
federal correctional institutions in Canada and the disclosure of offender medical information.3

The Law
The law establishes that physicians have a duty of confidentiality to their patients.4 All 

information generated in the course of a medical relationship must be kept confidential, and the 
patient has a right to, and the physician has a duty of, confidentiality.5 This duty is recognized 
at common law6 and is often reiterated in statutes.7 Moreover, the Supreme Court of Canada, 
in McInerney v. MacDonald, characterized the physician-patient relationship as "fiduciary" and 
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5

8

Ibid, at 151.

10 (1990) 69 D.L.R. (4th) 755 (Alta. Q.B.), quoted in Frenette at 688.

11 Hay, supra, note 10 at 757-758.

12 McInerney, supra, note 8 at 153.

[ejncouraging patients to come forward and seek treatment benefits not only 
patients themselves but also others who may be at risk of infection; that is,

held that from the special relationship of trust and confidence between doctor and patient arise 

certain special duties:

Among these are the duty of the doctor to act with the utmost good faith and 
loyalty, and to hold information received from or about the patient in confidence. 
When a patient releases personal information in the context of the doctor-patient 
relationship, he or she does so with the legitimate expectation that these duties 
will be respected.8

The Supreme Court continued by saying that, while the doctor is the owner of the actual 
medical record, the information contained in it is to be used by the physician for the benefit of 
the patient, and that, the "confiding of the information to the physician for medical purposes gives 
rise to an expectation that the patient’s interest in and control of the information will continue."9 

In Hay v. University of Alberta Hospital,10 the status of the right of confidentiality was 

described by Picard J. as follows:

The physician-patient relationship is clothed with confidentiality, a right which 
may be waived by the patient. Confidentiality is an important attribute of the / 
physician-patient relationship, essential in promoting open communication between 
physician and patient. The patient may expressly waive this right or, by his 
actions, be found to have impliedly waived it. Alternatively, an overriding public 
interest or a statutory direction may justify a physician disclosing information 
about the patient. In the absence of such circumstances, the right remains and a 
physician who divulges confidential information could face an action for breach 
of confidentiality, a possibility which obviously causes physicians some 
concern.11

As stated by the Supreme Court of Canada, the duty of confidentiality that arises from 
the doctor-patient relationship is meant to encourage disclosure of information by the patient to 
the physician and communication between them.12 Patients must be encouraged to seek 
treatment without fear that their ailment, condition or treatment will be disclosed. In addition,

McInerney v. MacDonald, [1992] 2 S.C.R. 138 at 149, with many references.

9
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16 R.S.C. 1985, c. P-21.

The Code of Ethics of the Canadian Medical Association requires that a physician keep 
in confidence information derived from his or her patient and divulge such information only with 
the permission of the patient or if required to do so by law.18

17 Hippocratic Oath, as translated by B.M. Dickens, "Confidentiality and the Duty to Warn" in: L.O. 
Gostin (ed.), AIDS and the Health Care System (New Haven: Yale University Press 1990) 98-112, at 98.

18 The Canadian Medical Association Code of Ethics, Rule 6 states: "An ethical pysician will keep 
in confidence information derived from his patient, or from a colleague, regarding a patient and divulge 
it only with the permission of the patient except when the law requires him to do so." Cited in Casswell, 

supra, note 4 at 226, note 3.

13 Casswell, supra, note 4 at 229.

14 Casswell, supra, note 4 at 228, note 14, with reference to E.I. Picard, Legal Liability of Doctors 
and Hospitals in Canada (2nd ed., 1984), p. 8, n. 51, referring to the Canadian Charter of Rights and 

Freedoms, Constitution Act, 1982, Part I, s. 7.

15 For an overview of statutes and regulations requiring patient information about 
communicable/reportable/infectious/contagious diseases to be kept confidential, see Casswell, supra, note 
4 at 255 (Table A); Jurgens R, Gilmore N, Somerville M: May 1992 update of Hamblin J, Duckett M, 
Somerville MA, Gilmore N, Zimmerman S: Responding to HIV/AIDS in Canada. Carswell, Toronto, 

1990.

maintaining the patient’s confidence is not only in his or her interest but also in 

the public interest.13

The duty of confidentiality may even be constitutionally guaranteed.14 In addition, in 
most provinces and territories, physicians are expressly required by statute to keep confidential 
patient information concerning communicable diseases, including AIDS.15

At a federal level, the Privacy Act16 seeks to protect Canadians from the collection and 
dissemination, without sufficient cause, of personal information about them by federal institutions 
and agents. Other deterrents to disclosure of personal information, applicable to this situation, 
include liability resulting from unauthorized or unjustifiable disclosure and abuse of such 
information following disclosure, and remedies for abuses resulting from such disclosure such 

* as protection against discrimination.

2. Ethical Obligations
Physicians also have an ethical obligation to maintain confidential the information that 

is given to them by their patients. This duty has roots that date back to the Hippocratic oath 

written during the fourth century BC which contains the vow:

Whatever, in connection with my professional practice, or not in connection with
it, I see or hear, in the life of men, which ought not to be spoken abroad, I will 
not divulge, as reckoning that all such should be kept secret.17



5Jurgens & Gilmore: Disclosure of Offender Medical Information

With regard to HIV/AIDS, it has been said that "[a]s a general principle of medical ethics,
a physician who has knowledge of positive test results or even a confirmed diagnosis of AIDS

must protect confidentiality and avoid disclosure of this information.

in federal correctional institutions. Inmates have the same rights, including those of autonomy,

person is likely to transmit HIV, then the general threat of HIV transmission in correctional 
inctitntinns cannot iustifv comoulsorv testing."21 One reason for this conclusion was that such

3. Prison Policy
The general principle according to which medical information is confidential also applies 

»
inviolability, and confidentiality, as any other Canadian, except where these rights must

23 This is consistent with the 1993 WHO Guidelines on HIV Infection and AIDS in Prisons (WHO, 

Geneva, March 1993: WHO/GPA/DIR/93.3). These guidelines state:
31. Information on the health status and medical treatment of prisoners is confidential and 
should be recorded in files available only to health personnel. Health personnel may 
provide prison managers or judicial authorities with information that will assist in the 

treatment and care of the patient, if the prisoner consents.
32. Information regarding HIV status may only be disclosed to prison managers if the 
health personnel consider, with due regard to medical ethics, that this is warranted to 
ensure the safety and well-being of prisoners and staff, applying to disclosure the same 
principles as those generally applied in the community. Principles and procedures relating 
to voluntary partner notification in the community should be followed for prisoners.
33. Routine communication of the HIV status of prisoners to the prison administration 
should never take place. No mark, label, stamp or other visible sign should be placed on 

prisoners’ files, cells or papers to indicate their HIV status.

22 Ibid.

- institutions cannot justify compulsory testing."19 20 21 One reason for this conclusion was that such 
testing would present a grave danger to the rights of confidentiality and privacy of persons being 
tested and would place incarcerated persons in danger of otherwise avoidable harm, "which is 
unjustifiable when other alternatives to control HIV transmission are available."22

Directives of the Commissioner of the Correctional Service of Canada ("CSC") expressly 
affirm that medical information relating to inmates is confidential.23 These Directives state: 

/

necessarily be abrogated by the fact of imprisonment “
It has been stated that "[ujnless there is clear and convincing evidence that an incarcerated

19 R. Belitzky, R.A. Solomon, "Doctors and Patients: Responsibilities in a Confidential Relationship" 
in: L.H. Dalton, S. Burris (eds.), AIDS and the Law: A Guide for the Public (New Haven: Yale University 

Press 1987) 201-209 at 202.

20 Lord Wilberforce in Raymond v. Honey (1982), cited in S. Shaw, "Prisoners’ Rights", in: P. 
Sieghart (ed.). Human Rights in the United Kingdom (London: Pinter Publishers, 1988) 40-49 at 40; see 
also the 1990 Basic Principles for the Treatment of Prisoners, United Nations, Annex to General Assembly 

resolution 45/111 of 14 December 1990, para. 5.

21 M.A. Somerville, N. Gilmore, Human Immunodeficiency Virus Antibody Testing in Canada. A 
Report Submitted to and Approved by the National Advisory Committee on AIDS (Montreal: McGill 
Centre for Medicine, Ethics and Law, 1988) at 53; Canada Disease Weekly Report 1989: 15-8:37-47.

• 1
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[CD 821.21]

II. Exceptions to the Duty of Confidentiality
/

1.

The HIV status of an inmate is medical confidential. This information shall not 
be released to supervisory/agency staff without the inmate’s consent.

the harm inflicted by the breach is clearly outweighed by the harm it avoids; the 
harm avoided cannot be avoided in any other less invasive way; and the harm 

All diagnosis of HIV infection shall be noted on the problem sheet of the medical 
record. Once informed, health care staff shall comply with Commissioner’s 
Directive No. 835 which governs the confidentiality and disclosure of any 
information obtained by a health professional. [CD 821.19]

Offenders have the same rights to confidentiality of information obtained by a 
health care professional as exist in the general community. [CD 835.12]

The Law
There are situations in which confidential medical information may be disclosed without 

breach of the duty of confidentiality, and there are exceptions to the duty of confidentiality which 
permit or even require a breach of confidentiality.

A physician may disclose patient information with the informed consent of the patient 
(when informed consent is given, confidentiality is not breached), or where legislation requires 
that confidentiality be breached. All Canadian jurisdictions have legislation requiring physicians 
to report cases of AIDS and sometimes also cases of HIV-infection, either nominally or non- 
nominally, to medical officers of health.24 On the other hand, there is no HFV/AIDS-specific 

legislation requiring or authorizing disclosure by a physician of such information to a sexual or 
drug using partner of the patient. There is, however, legislation in some provinces and territories 
requiring or authorizing disclosure by a physician of patient information if such disclosure is 
necessary to protect a third party. "Partner notification" is required by the public health acts of 
Yukon and the Northwest Territories, and authorized, but not required by the public health acts 
of some provinces.25

Absent the patient’s informed consent and absent legislation requiring or authorizing 
disclosure, disclosure of patient information may still be justified under general law doctrines 
which operate to provide exceptions to the duty of confidentiality.

First, a defence of necessity may apply to justify breaching confidentiality when

Upon transfer to parole jurisdiction, health care staff shall, with the inmate’s 
consent, ensure that arrangements have been made for follow-up with an 
appropriately qualified community physician. [CD 821.20]

24 See Casswell, supra, note 4 at 256-257; Jurgens, Gilmore, Somerville, supra, note 15.

25 For an overview see Casswell, supra, note 4 at 231-235; Jurgens, Gilmore and Somerville, supra, 

note 15.
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of knowing about, and so avoiding, that risk or who, because of their lack of knowledge, might 

1 -JcV "27

Courts in the United States have repeatedly held that "a physician’s duty of nondisclosure 
rpiohffd in certain circumstances bv a need for public safety."31 Courts in some statesis outweighed in certain circumstances by a need for public safety.

26 Gilmore and Somerville, supra note 5 at 21; Somerville, supra, note 1 at 211-212.

27 Gilmore and Somerville, supra, note 5 at 21.

28 McInerney, supra, note 8 at 154, citing from Halls v. Mitchell, [1928] S.C.R. 125 at 136.

29 The extrajudicial context must be distinguished from the judicial context. In the latter the issue 
is whether patient-physician communications are privileged when sought in court proceedings.

30 Frenette v. Metropolitan Life Ins. Co. [1992] 1 S.C.R. 647 at 675.

31 Belitzky and Solomon, supra, note 19 at 203, note 24, with reference to Edwards v. Lamb, 69 
N.H. 599, 45 A. 480 (1899); Earle v. Kuklo, 26 N.J. Super. 471, 98 A.2d 107 (1953) (landlord exposing 
tenants to tuberculosis); Kliegel v. Aitken, 94 Wis. 432, 60 N.W.67 (1896) (employer exposing employees 
to typhoid fever); Davis v. Rodman, 147 Ark. 385, 227 S.W. 612 (1921) (typhoid fever); Skillings v. Allen, 
143 Minn. 323, 173 N.W. 663 (1919) (scarlet fever); Edwards, 69 N.H. 599, 45 A.480 (infectious sore);

avoided is sufficiently serious to merit avoiding it through a breach of 

confidentiality.26 27

Second, in rare situations, there is a "duty to warn" or "duty to protect" others. In 
general, such a duty applies "only to identified or readily identifiable persons, for example, those 
whom an HIV antibody positive person is clearly putting at risk and who have no other means 

place others at risk.1-
The Supreme Court of Canada, in McInerney, held that the patient’s right to require that 

professional secrets acquired by the practitioner shall not be divulged is absolute "unless there 

is some paramount reason that overrides it:

[T]here may be cases in which reasons connected with the safety of individuals 
or the public ... would be sufficiently cogent to supersede or qualify the 
obligations prima facie imposed by the confidential relation.28

In another case the Supreme Court dealt with disclosure of confidential medical 
information in court proceedings. However, the Court also commented on disclosure in the 
extrajudicial context.29 It held that, in an extrajudicial context, the main principle underlying 
the duty of a professional or a hospital to keep their medical records secret is that of the privacy 

of the individual:

It is, therefore legitimate for a court to give a broad interpretation to the general 
duty of non-disclosure imposed on hospitals and medical professionals in these 
circumstances and to interpret restrictively any violation of the right to 

confidentiality.30
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knowledge of a diagnosis of AIDS who fails to disclose the information to a foreseeable victim 
could be found liable."32 In Tarasoff v. Regents of the University of California,33 the

32 Belitzky and Solomon, supra, note 19 at 203.

33 17 Cal. 3d 425, 551 P. 2d 334, 131 Cal. Rptr. 14 (1976).

34 Belitzky and Solomon, supra, note 19 at 203-204 with reference to Tarasoff.

37 Canadian Medical Association, A CMA Position, at 64B.

36 (1987), 137 Can. Med. Ass. Jo. 645 at 653; cited in Casswell, supra, note 4 at 226-227, notes 4 

and 5. .

Fosgate v. Corona, 66 NJ. 268, 330 A.2d 355 (1974) (tuberculosis); Wojick v. Aluminium Company of 
America, 18 Misc. 2d 740, 183 N.Y.S.2d 351 (Sup.Ct. 1959) (employer who administers regular x-rays 
to employee liable for failure to disclose tuberculosis).

35 For further discussion of Tarasoff and other US caselaw, see Belitzky and Solomon, supra, note 

19 at 204-207.

have found physicians liable to the patient’s family members for failure to disclose that the 
patient had a contagious disease. Belitzky and Solomon have concluded that "a physician with

California Supreme Court imposed a duty on psychotherapists to protect third persons from the 
potentially dangerous acts of their patients. The court held that when a therapist determines, or 
should have determined, "that a patient presents a serious danger of violence to another, he or 
she incurs an obligation to use reasonable care to protect the intended victim against such 
danger."32 33 34 The court concluded that "the public policy favoring protection of the confidential 
character of patient ... communications must yield to the extent to which disclosure is essential 

to avert dangers to others."
Tarasoff was the first case to impose a duty to warn potential victims of injury that might 

result from a patient’s intentional actions. Moreover, the case affirmed that a physician can have 
a duty to protect identified third parties from dangers created by a patient’s illness.35

2. Ethical Obligations
The ethical obligation to maintain confidential the information that is given to physicians 

by their patients is not absolute. At its 1987 annual meeting, the Canadian Medical Association 
resolved that it is not unethical for a physician to "make discrete disclosure to an appropriate 
person with the patient’s knowledge," but without his or her consent, of the fact that the patient 
has tested HIV seropositive, "when [the] public interest [in such disclosure] clearly outweighs 
the interest of the patient."36 In its 1989 position paper on HIV/AIDS, the Association stressed 
the need to respect the confidentiality of patients with HIV infection and recommended that legal 
and regulatory safeguards be put in place to protect such confidentiality. At the same time, the 
paper advised physicians that disclosure to a spouse or current sexual partner may not be 
unethical and, indeed, may be indicated "when physicians are confronted with an HIV-infected 
patient who is unwilling to inform the person at risk."37 The paper continues by saying that



9Jurgens & Gilmore: Disclosure of Offender Medical Information

Similarly, the American Medical Association observed that "the confidentiality of the 
an-natient relationshin is vitallv important but not absolute."39 The Association’s Interim

38 Ibid.

Dickens, supra, note 17, at 2, with reference to American Medical Association, supra, note 36, at

Dickens, supra, note 17, with reference to American Medical Association, supra, note 37, at 2103.41

42 Somerville and Gilmore, supra, note 21 at 53.

Physicians who have reason to believe that there is an unsuspecting sexual partner 
of an infected individual should be encouraged to inform public health authorities. 
The duty to warn the unsuspecting sexual partner should then reside with thtf 
public health authorities as well as the infected person and not with the physician 
of the infected person.41

[I]t is the responsibility of a health care professional, when there is reasonable 
cause to believe that the offender’s intentions or possible actions may constitute 
a threat to the safety of him/herself or others, to provide information to the 
appropriate personnel without the offender’s consent. [CD 835.12] 

[sjuch disclosure may be justified when all of the foillowing conditions are met: 
the partner is at risk of infection with HIV and has no other reasonable means of 
knowing of the risk; the patient has refused to inform his or her sexual partner; 
the patient has refused an offer of assistance by the physician to do so on the 
patient’s behalf; and the physician has informed the patient of his or her intention 
to disclose the information to the partner.38

physician-patient relationship is vitally important but not absolute.' ----------------------------- ----
Report on AIDS Policy proposed the basic principle that "access to patient information should 
be limited only to health care personnel who have a legitimate need to have access to the 

-■ information to assist the patient or to protect the health of others closely associated with the 
patient."40 The Report acknowledged that, in some limited circumstances, there may be a duty 

to wam third parties:

3. Prison Policy
Commissioner’s Directives explicitly acknowledge that the duty to keep confidential 

medical information relating to offenders is not absolute. In correctional institutions, as outside, 
some persons may expose others to HIV, including through the use of force, coercion or duress. 
Disclosure of medical information of persons who are likely to non-consensually or forcibly 
expose others to HIV may in some occasions be justified.42 

The Directives state:

39 Dickens, supra, note 17 at 98, with reference to American Medical Association, Board of Trustees, 
"Prevention and Control of Acquired Immunodeficiency Syndrome: An Interim Report", 258 JAMA 2100 

(1987).

40

2102.

« i



1 )

Jurgens & Gilmore: Disclosure of Offender Medical Information 10

SummaryIII.

43 The Privacy Commissioner of Canada, supra, note 2 at 40.

44 Ibid, at 40.

45 National Advisory Committee on AIDS. HIV and Human Rights in Canada, 1992 at 17.

46 Somerville, supra, note 1 at 211.

The prima facie presumption governing confidentiality of medical information, including 
confidentiality in the AIDS situation, is that everyone, including inmates in federal institutions, 
is entitled to respect for their rights of privacy and confidentiality and that these rights can only 
be infringed upon for serious reasons and with adequate justification/6

[Ijf there is cause to believe that an offender’s actions may constitute a danger to 
himself or others, and in accordance with the Privacy Act, health care staff shall 
provide information to the appropriate personnel without the offender’s consent.

[CD 821.21]

Commenting on the issue of disclosure of medical information relating to inmates, the 
Privacy Commissioner of Canada said that "there may be a merit in a policy that allows 
disclosure where an infected inmate’s conduct threatens others (for example, through unsafe 
sexual practices or the sharing of needles)."43 The Privacy Commissioner made a distinction 

between disclosure of offender medical information in order to prevent HIV exposure among 
offenders and disclosure to prevent HIV exposure of prison staff. The report states that 

* disclosure to prevent HIV exposure of prison staff "remains a question."44 In part, this reflects 

a concern of the Privacy Commissioner that corrections officers may negligently pass the 
information to other inmates. The report recognizes the risk to staff of being exposed to HIV, 
stating that "some corrections officers may fear that inmates will attempt to infect them, given 
the hostile relations between the two groups." However, it concludes that "[h]ow significant a 
risk this is must be assessed before a decision is made about informing corrections officers of 
an inmate’s HIV infection." /

The National Advisory Committee on AIDS ("NAC-AIDS") recently recommended that 
the confidentiality of all HIV-related information in correctional facilities be strictly maintained, 
for two reasons. First, NAC-AIDS was concerned that, if the confidentiality of this information 
was violated, infected inmates would be placed at considerable risk of discrimination and would 
likely have to be removed from the general inmate population. Second, NAC-AIDS found that 
"there is no reason for this information to be made available either to other inmates or to the non­
medical staff of the correctional facilities." Consequently, NAC-AIDS recommended that the 
Solicitor General implement additional measures to secure the confidentiality of all HIV-related 
information in correctional facilities. In particular, NAC-AIDS felt that it was necessary "to 
provide for disciplinary action against any employees found in violation of HIV-related 
confidentiality provisions."45
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- the person(s) who will be harmed must be identifiable, that is a general fear of harm to 
a population such as prisoners or guards would be too vague to justify disclosure;

- the benefits from disclosure must outweigh the risk(s) and harm(s) that would be 
inflicted by the disclosure, to society as well as to the offender,

- the disclosure must be the least invasive, least restrictive, likely to be effective means 
that is reasonably available to accomplish the objective for which confidentiality would 

be breached.

47 Federal/Provincial/Territorial Working Group on Confidentiality in Relation to HIV Seropositivity 
(Health and Welfare Canada, November 1988). This Report was accepted by the Conference of Deputy 
Ministers of Health (June 1988) and approved by the Interprovincial Meeting of Ministers of Health 

(September 1988).

48 Somerville and Gilmore, supra, note 21 at 13-14.

49 Gilmore N, Somerville MA, Jurgens R, Wilson S: Is compulsory testing of a person charged with 
"rape" ever justified? Poster presentation PO-D27-4187 at the DC International Conference on AIDS, 

Berlin, 7-11 June 1993.

Disclosure cannot be legally and ethically justified in the absence of a real potential for 
harm to an identifiable third party. As the Federal/Provincial/Territorial Working Group on 

Confidentiality in Relation to HIV Seropositivity has stated,

[ijnformation about HIV status should be disclosed only for the benefit of the 
person being tested, e.g. where necessary to ensure appropriate medical care, or 
where there is a reasonable basis for believing that the conduct of an HIV infected 
person constitutes an unacceptable risk to the health of others.47

From a legal perspective, disclosure, absent informed consent, would only be justified if 
it could be shown that no less invasive, less intrusive means of protecting others which are likely 

- to be effective are.reasonably available and that the disclosure is necessary to achieve this aim 

and is likely to be effective.
Ethical and legal analysis reflect each other in this area.48 Ethical analysis involves 

assessing the benefits, risks and harms to the offender whose information would be disclosed, to 
the person(s) to whom the information would be disclosed, and to society. Consequently, the 
minimum conditions that would have to be fulfilled in order to justify such disclosure from an 
ethical perspective include:49 y

- the harm(s) to be avoided must be serious and probable, and would not be avoidable 

without disclosure;
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I.

- disclosure preceding exposure to HIV in order to prevent HIV transmission; and

- disclosure following exposure to HIV.

These situations are discussed separately.

2.

50 Gilmore and Somerville, supra, note 5 at 6.

Disclosure Following Exposure to HIV
The objective of disclosure in this situation is to avoid or minimize the risk of HIV 

infection, or to reassure the person who was potentially exposed. Staff have claimed that health 
care staff may disclose medical information to a staff member or to an inmate who has suffered 
a significant exposure to bodily fluids or blood of an inmate who is HIV positive or is infectious 
with hepatitis B. Disclosure would lead to an intervention aimed at preventing infection once

The Objective of Disclosure
There are two situations in which claims for disclosure of offender medical information 

may arise:

C. "Need to Know" or the Necessity of Disclosure
Often, the necessity for the disclosure of confidential offender medical information is referred 
to as a "need to know". The analysis which follows addresses this need. It examines, first, the 
objective that would be accomplished by disclosure (the purpose for which disclosure is needed). 

- Second, it examines the necessity for such disclosure - in particular whether or not disclosure 
would be effective in accomplishing this objective - and alternatives to disclosure. This includes 
analysis of benefits, risks and harms resulting from disclosure. Third, specific situations are 

examined in which a claim for disclosure may arise.

Furthermore, justification of an exception rests with the person claiming it, and not with 
the offender who enjoys the "right" of confidentiality.50 Also, the exception only applies when 
the offender has not consented to (or refused to allow) the disclosure. This implies that the 
offender must be informed, before the information is disclosed, that medical information 
pertaining to the offender will be disclosed absent the offender’s consent.

1. Disclosure Preceding Exposure to HIV
The objective of disclosure in this situation is to avoid or minimize exposure to HIV. 

Disclosure would lead to an intervention aimed at preventing the exposure.
Staff in federal penitentiaries have often claimed that they "need to know" the HIV status 

of infected inmates in order to take adequate precautions to protect themselves and their families. 
In particular, some staff have maintained that the use of "universal precautions" is not practical 
and that it is unrealistic to believe that protective measures that can prevent HIV transmission 
in penitentiaries can be applied universally. They have also argued that knowing a particular 
inmate is HIV-infected would protect them because they would then handle the known infected 

offender with increased caution.
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II.

Modes of HIV Transmission

Is Disclosure necessary?
This section examines the necessity for disclosure - in particular whether or not disclosure 

would be effective in accomplishing the objectives discussed above - and alternatives to 

disclosure.
In order to establish whether disclosure is necessary, a solid understanding of the scientific 

facts regarding HIV/AIDS is necessary.

51 Lifson AR: Do alternate modes for transmission of human immunodeficiency virus exist? JAMA 
1988; 259: 1353-1356; Friedland G, Kahl P, Saltzman B, et al: Additional evidence for lack of 
transmission of HIV infection by close interpersonal (casual) contact. AIDS 1990; 4: 639-644; Gershon 
RRM, Vlahov D, Nelson KE: The risk of transmission of HIV-1 through non-percutaneous, non-sexual 
modes - a review. AIDS 1990; 4: 645-650; Rogers DE, Gellin BG: Editorial comment. The bright spot 

about AIDS: it is very tough to catch. AIDS 1990; 4: 695-696.

Being exposed to HIV-infected blood or bloody fluids has resulted in some people being 
infected with HIV. However, this has happened only in rare cases and only when blood was 

deposited inside the body.
In the health care context, exposure occurs most often when a health care provider is 

injured and blood is introduced into his or her body through a wound, such as when he or she 
is punctured by a bloody needle or other hollow instrument. Solid needles such as suture

exposure has occurred, or at least at reassuring the person exposed. With regard to hepatitis B 
virus exposure, this would mean treatment with gammaglobulin and hepatitis B vaccination; with 

regard to HIV exposure, this would mean zidovudine ("AZT") treatment.

Mere physical contact with an HIV-infected person and skin contact with HIV infected 
fluids such as sweat, tears, urine or feces have never been associated with documented HIV 
transmission.51 Applying universal precautions is not necessary when there is negligible risk. 
However, their use in such situations will eliminate the possibility of exposure to HIV and other 

infectious agents.

1. Modes of HIV Transmission
There are three situations in which a person may be exposed to HIV. The first is by 

being exposed to fluids - other than blood or bloody fluids - from someone who is infected with 
HIV. The second is being exposed to HIV-infected blood or bloody fluids. The third situation 
is being exposed to semen, genital fluids or blood during sexual intercourse. The potential for 
being infected with HIV differs for each of these situations. I

Being exposed to HIV does not necessarily result in HIV infection. While exposure to 
HIV implies that becoming infected with HIV is a possibility, it does not indicate the probability 
that HIV infection may occur. The risk or probability of HIV transmission varies greatly. It 
depends upon the type of exposure (skin or mucosal contact, or innoculation through the skin), 
the material carrying HIV such as blood, semen or other genital fluids, the volume of material 
carrying HIV that is involved in the exposure, and the amount of HIV in the material. For some 

exposures, this risk is considered to be negligible.



I >

Jurgens &. Gilmore: Disclosure of Offender Medical Information 14

needles, on the other hand, have not been associated with documented HIV transmission. The
UttUlW, VFI1 fciiv- MV ---------------------- ---------------------- ------------ --------------

probability of HIV infection following such "needlestick" injuries has been quantified in 
prospective studies.52 One infection was documented for every 333 injuries; this may be over-

54 Centers for Disease Control: Update: human immunodeficiency virus infections in health care 
workers exposed to blood of infected patients. Morb Mortal 'Weekly Rep 1987; 36: 285-295.

52 Mike L, Ostrowsky J, Beheny C, Hewitt M: HIV in the health care workplace. Washington, 
Office of Technology Assessment, Congress of the United States of America, 1991, as quoted in AIDS 
Reference Guide, Washington, AIDS Information Service, Inc., January 1992, at 907.1-907.18.

56 Torre D, Sampietro C, Ferraro G, Zeroli C, Speranza L: Letter to the Editor: transmission of HIV- 

1 infection via a sports injury. N Engl J Med 1990; 335: 1105.

53 This case occurred in Australia. It was alleged that a young officer, newly recruited to the service, 
was attacked and stabbed with a blood-filled syringe. The officer later tested positive for HIV. The 
incident was widely reported in the press. See Doyle J. Management Issues - A Prison Officers Union 
Perspective. In Norberry et al. (eds.), HIV/AIDS and Prisons. Canberra: Australian Institute of 

Criminology, 1991, 125-131.

HIV may be transmitted from an infected person to someone by sharing needles and 
syringes contaminated with the HIV-infected person’s blood, and by sexual intercourse when a 
condom is not used. Again, these activities will expose the uninfected person to HIV but will 
not necessarily infect the person. Not engaging in sexual intercourse or not sharing ipjection 
equipment for injection drug use or tattooing will eliminate the risk of infection, whereas using 
a condom during intercourse or cleaning injection equipment before each use will reduce this 

risk.

estimated because many exposure-producing injuries are not reported.
With regard to the prison environment, only one documented case of HIV transmission 

to prison staff has been reported. In this case, a prison officer was stabbed with a syringe filled 
with HIV-infected blood.52 53

It is suspected, but unproven, that three health care providers may have been infected 
when splashed with HIV-infected blood.54 However, the precise means by which the virus was 
introduced into their bodies is uncertain, although pre-existing skin damage may have predisposed 
them to HIV transmission. Bites and scratches have not been convincingly associated with HIV 

- transmission.55 Finally,, there is only a single report of HIV transmission to a soccer player who 
collided with an HIV-infected player, and both players sustained serious lacerations.56

2. Necessary Precautions
There are two major approaches to prevent exposure to HIV. One approach is to not 

engage in exposure-producing activities such as unprotected sexual activity and the use of 
unclean injection equipment, and to avoid physical contact with an inmate who is violent. The

55 Tsoukas CM, Hadjis T, Shuster J, Theberge L, Feorino P, O’Shaughnessy M: Lack of 
transmission of human immunodeficiency virus (HIV) by bites and scratches. J Acq Immune Defic Synd 

1988; 1: 505-507; Richman KM, Rickman LS: The potential for transmission of human 
immunodeficiency virus through human bites. J Acq Immune Defic Synd 1993; 6: 402-406.
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In each of these situations, knowing that a person involved in them is infected will only

This is

I. _j reduce the risk of HIV transmission when engaging in sexual activity, injection drug 

tattooing, when dealing with an inmate who is violent, and whenever an exposure­

universally, 
f

- in which persons may be exposed to HIV.

(1) Exposure to blood or bloody fluids

are known to be infected. The reasons why all infected inmates cannot be identified include the 

following.

- Not all inmates are tested.59 Fear of disclosure and the risks and harms for the 
offender when information about their HIV status is disclosed are a strong deterrent to

second is to

use or t
producing injury might occur such as during cell searches. 

U —1. ____ ______ , ’ : ‘r; * r--------
reaffirm the need to take precautions to reduce or eliminate the risk of exposure. When it is 
uncertain that a person is not infected, the same precautions would apply. They may be relaxed

In any situation where staff or inmates are exposed to blood or bloody fluids, universal 
precautions have to be taken to prevent exposure to and infection with HIV regardless of whether 
an inmate or staff member is or is not known, to staff, wardens, or inmates, to be infected with

only when it is certain that the persons involved in situations where exposure is possible are not 
infected. Since this certainty is seldom possible, precautions need to be applied to everyone who 
might be involved in an exposure-producing situation. That is, precautions need to be applied

The following is an examination of different situations arising in correctional institutions

UdL sian in i>o>.
Since it is not possible to identify every inmate who is infected, staff would not be 

protected against HIV transmission were protective precautions to be applied only to inmates who

HIV.57 This is consistent with the Guidelines for Infection Control that were developed for 

CSC staff in 1989.58

I 1

57 For a description of such precautions for the health sector, see: Health and Welfare Canada: 
Recommendations for prevention of HTV transmission in health-care settings. Can Dis Weekly Rep 1987; 

13 S3: 1-10.

58 Interim Guidelines for Infection Control—Staff. Correctional Service Canada. Ottawa: Minister 
of Supply and Services Canada 1989. These guidelines contain information about the general precautions 
to be observed by all staff to prevent the spread of infection, as well as institutional procedures for 
cleaning and disinfecting the environment, equipment and supplies, cleaning of cells, kitchen and laundry, 
and "precautions to be observed with inmates identified as having an infectious disease." These guidelines 
stress that blood and body fluid precautions need to be employed universally, "whether or not there is an 
identified risk" and that "[sjtaff safety is enhanced by assuming that any individual may be infected by 

a communicable disease."

59 In accordance with Commissioner’s Directive 821, testing for HIV infection in federal correctional 
institutions is undertaken only voluntarily—that is, with the informed consent of the inmate. This is 
consistent with the general principle governing HIV antibody testing in Canada, according to which HIV 
antibody testing should only be done when voluntary, that is with informed consent, and when counselling 
and education before and following testing are available and offered, and when confidentiality of results 
or anonymity of testing can be guaranteed." See Somerville and Gilmore, supra, note 21 at XIII.
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40 Canadian Medical Association. CMA Policy Summary: HIV Infection in the Workplace. Can

Med Assoc J 1993; 148(10) 1800 A-1800H; Laboratory Centre for Disease Control: Bloodborne
Pathogens in the Health Care Setting: Risk for Transmission. Canadian Communicable Diseases Report
1992;18:177-184 at 178; Gerberding JL, Littell C, Tarkington A et al. Risk of Exposure of Surgical
Personnel to Patients’ Blood during Surgery at San Francisco General Hospital. New England Journal
of Medicine 1990;322:1788-1793.

- Tests for HIV infection will fail to detect every infected inmate. Some inmates may 
have been infected too recently for their infection to be detectable, and for others false 
negative results will occur, although this will be rare. The delay between being infected 
with HIV and the infection being detectable can be as long as six months. This means 
that a negative test result cannot provide "useful" protective information and does not 
permit relaxation of protective efforts.

i

I
I
I 
I

Because it is not possible to detect or identify all HIV-infected inmates, precautions that 
can prevent HIV transmission have to be applied consistently and universally. Disclosing to staff 
the HIV status of inmates who are known to be infected would send out the wrong message: 1) 
that staff need to protect themselves only when they know that an inmate is infected, rather than 
applying precautions universally; and 2) that staff can take "extra precautions" for known infected 
offenders, rather than always taking sufficient precautions. Instead, staff should be encouraged 
and educated to always use precautions.

Arguments that "extra precautions" could be taken with known HIV-positive inmates are 
misguided because the concept of universal precautions requires that sufficient precautions are 
to be taken for every inmate, whether or not the inmate is known to be seropositive.

Staff have sometimes argued that applying precautions universally in the prison setting 
is impossible or impractical. However, experience in the health-care setting has shown that 
people can and must learn to apply precautions universally. For example, in hospitals, where the 
risk of exposure to HIV is much higher than in prisons, it has long been understood that 
disclosure of the HIV status of patients would not increase staff safety.60 Consequently, the 

HIV status of patients and doctors is not revealed to others, and strict adherence to universal 
precautions is enforced.

Were staff to be routinely informed about inmates known to be HIV-infected, it may 
create a false sense of security. Staff would know of only some of the infected inmates because 
not all inmates would be tested, and because inmates would not be tested repeatedly. There is 
also concern that if the HIV status of seropositive inmates were disclosed to staff, fewer inmates 
would come forward for testing or self-disclose their positive HIV status, thereby further reducing 
the number of inmates known to be infected.

Experience with seropositive inmates in correctional institutions has shown that most of 
them will sooner or later self-disclose their HIV status to fellow inmates and to staff. Such 40 * * * * *

testing for many inmates. A perceived lack of confidence in prison medical staff 
contributes to this disincentive to testing. In the absence of strong safeguards against 
disclosure, only anonymous testing would guarantee confidentiality of the medical 
information. However, anonymous testing is rarely, if ever, available to offenders, and 
testing is usually carried out by prison medical staff.
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61 Report of the Commission of Inquiry into the Confidentiality of Health Information [Krever 

Commission]. Queen’s Printer for Ontario, 1980;2: at 91.

62 Casswell, supra, note 4 at 248.

63 Heilpem H., Egger, S. AIDS in Australian Prisons - Issues and Policy Options. Canberra: 

Department of Community Services and Health, 1989 at 21.

As Casswell has said, the protection of staff may be
i

better achieved through education on the need for self protection [i.e. applying 
universal precautions] and personal responsibility than through warnings. 
Warnings are not necessarily effective since they may be untimely, miss partners 
[infected inmates] or be based on false test results.62

Similarly, a study on HIV/AIDS in Australian prisons concluded:

While the desire of the custodial officers to know the identity of seropositive 
prisoners may be understandable, it can be argued that the knowledge may in fact 
be dangerous to the prison officers as well as detrimental to the prisoner. 
Custodial officers may be lulled into a false sense of security with regard to 
prisoners believed to be HIV negative. Because of the unreliability of the test (the 
"window" period) and the possibility of recent infection there is a risk that such 
prisoners may be seropositive. Universal blood and body fluid precautions 
provide a much higher degree of protection for custodial staff.63

Similarly, it would not be an unreasonable assumption that inmates would be deterred 
from seeking testing were health-care staff obliged to disclose positive test results to other staff. 
In the end, staff would very likely know of fewer HIV-positive inmates than under the present 

policy.

disclosure is voluntary, and inmates will wait until they feel "ready" to self-disclose. On the 
other side, were disclosure to staff to become an automatic byproduct of a positive HIV test 
result, many inmates who now volunteer to be tested (and eventually self-disclose their test 
result) would likely not choose to be tested in the first place. As the Krever Commission stated:

[T]he primary concern of physicians, hospitals, their employees and other health­
care providers must be the care of their patients. It is not an unreasonable 
assumption to make that persons in need of health care might, in some 
circumstances, be deterred from seeking it if they believed that physicians, 
hospital employees and other health-care providers were obliged to disclose 
confidential health information to the police in those circumstances.61

(2) Violence
Universal precautions will eliminate the risk of HIV transmission from blood splashes, 

but prevention of exposure-producing injuries is necessary to reduce or eliminate the much 
greater risk of HIV transmission in situations where injuries can occur. This applies to the health
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.11 64

n66

64 Memorandum from M.H. Zazulak: note 3 supra, at p.4.

65 Ibid.

68 Ibid.

(3) Consensual Activities
It has been claimed that "available precautions" may not be sufficient to counter the risk 

of HIV transmission through sexual or skin penetrating behaviour among offenders. CSC has 
undertaken efforts to educate inmates about HIV transmission by emphasizing that every inmate, 
when engaging in these activities, needs to behave as if his or her partner(s) was HIV-infected.

66 CSC Ontario Region. Seminar on HIV in the Workplace: Knowledge is the Key to Prevention. 

Summary of small group seminars, at 3.

67 Draft of the Sub-Committee’s Report on Protective Clothing and Equipment for Staff to Guard 

against the Contraction of Infectious Diseases. Prepared by Joan Gibson, A/Director, Material and 
Administrative Services, 3 December 1992 at 5.

care workplace as well as to prisons. Reducing the incidence of injuries will reduce the 
incidence of HIV exposure. In the prison environment this means preventing accidents such as 
needlestick injuries during cell searchers and preventing violence that leads to injuries and 
exposure to blood. This would include: meticulous attention to safety practices ("safer" search 
practices); the use of "puncture-resistant" gloves when necessary; and controlling aggressive 
inmates, in particular avoiding or reducing physical contact with them when they behave 

violently.
With regard to controlling aggressive inmates, it is sometimes claimed that there are 

situations "where available precautions would not be sufficient to counter the risk".64 One 

example is that of "incidents involving a violent inmate who is bleeding and must be controlled 
by a member of our [CSC] staff'.65 In most, if not all, of these situations, preventing physical 

- contact between staff and a violent inmate will protect staff by eliminating injuries to them. 
Eliminating injuries to staff and practising universal precautions appropriately will 
correspondingly eliminate the risk of HIV transmission through exposure to the inmate’s blood. 

A working group at the CSC workshop on HIV/AIDS held in the fall of 1992 in the 
Ontario Region stated that "not enough emphasis has been placed on preventing needlestick 
injuries and other exposures to blood and body fluids in the correctional environment."66 The 

working group concluded that preventing exposure has to be the first priority. While staff cannot 
always avoid exposure and will sometimes be unable to use precautions. Such as when they are 
assaulted by inmates, there are many situations "where it is known in advance that the inmate 
will be uncooperative."67 In such situations "the first approach would be to use something to 
try to subdue the aggressiveness of the inmate, thereby reducing the risk of physical confrontation 
with the officer."68

Again, and for the same reasons as discussed above, any measures or procedures available 
to prevent or reduce exposure to HIV have to be (or should be) applied regardless of whether the 
inmate whose cell is being searched, or who is being aggressive, is known or not known to be 

HIV-infected.
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interventions which promote autonomy, decrease vulnerability and reduce ignorance, fear and 
• _____ i  ̂9 D n rr mn FidAnti al it v nrntprtina inmatpc

use,

69 Gilmore N, Jurgens R: Human rights and HIV/AIDS: strategies for action. AIDS action June 1992 
17: 2-4; Hamblin J; The role of the law in HIV/AIDS policy. AIDS 1991; 5 (suppl 1): S239-S243.

(5) Intent to harm or to transmit HIV
An inmate may express to another inmate or to staff an intent to harm someone, or to 

"infect someone with HIV." In such situations, intervening to prevent the harm does not 
necessitate knowing whether or not the inmate is HIV-infected. Intervention that can prevent the 
intended harm will also prevent HIV exposure, regardless of whether the inmate is or is not 
infected. In every case where an inmate expresses an intent to harm someone or to infect

(4) Nonconsensual Sexual Activity
"Rape" or nonconsensual sexual intercourse represents another risk of HIV transmission 

in prisons. Available precautions against sexual transmission of HIV are unlikely to be used in 
such situations, and will therefore not protect the victim. At the same time, however, knowing 
that the aggressor is HIV-infected will also not protect the victim from sexual assault and the 
ensuing risk of HIV-transmission. Approaches are necessary which can prevent or reduce sexual 
assault from occuring in the first place. Only where an inmate has already committed or 
threatened to commit sexual assault and is known to be HIV-infected, disclosure to some staff 
that he has an infectious disease, but not that he is HIV-infected, in order to allow them to more 

closely surveil him may be justified.

CSC has further acted to minimize sexual transmission of HIV by making condoms and dental 
dams available to inmates. In contrast, at this time, materials to cleanse injection equipment, 
such as bleach, are often unavailable or difficult to obtain. The most effective and least harmful 
means to minimize transmission of HIV through sharing of HIV-contaminated needles would be 
to increase efforts to reduce the harms from drug use by providing more treatment, increased 
education, and access to clean injection equipment or materials with which to clean this 

equipment.
In general, legally proscriptive, coercive or repressive approaches have been ineffective 

in preventing HIV-transmission and have often been counter-productive. In contrast, 
interventions which promote autonomy, decrease vulnerability and reduce ignorance, fear and 
prejudice make responsible behaviour possible.69 Respecting confidentiality, protecting inmates 

- from abuse, educating them about HIV infection and effective ways to avoid contracting it, 
ensuring easy access to condoms and to the means to clean injection equipment (or access to 
clean injection equipment itself) can eliminate or reduce substantially the risk of HIV 
transmission from one inmate to another, or to staff. In contrast, disclosing the identities of 
infected inmates to fellow inmates would undermine the messages of safer sex and safer needle 

namely that precautions have to be applied universally. Knowing who is infected is 

unnecessary when precautions are taken appropriately. /
However, in situations in which a person does not know that her/his sexual or drug using 

partner is HIV-infected, and has no reason to suspect this, it may be necessary to inform that 
person about the risk of HIV transmission. Such situations arise, for example, when the person 
is in a long-term or monogamous relationship with a partner who refuses to disclose that she or 
he is infected, and they engage in activities which are likely to transmit HIV. This situation is 

analogous to that of partner notification outside prisons.
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- Disclosure of the HIV-status only provides uncertain information of limited usefulness. 
It may accurately confirm that the person who potentially exposed someone was infected 
at the time of the potential exposure, but it cannot indicate with any certainty that the 
person was free of infection at that time. In some cases the test result would be negative 
even though the person is infected and infectious (i.e., in the "window period" before 
antibodies to HIV are detectable). In these cases the person who was potentially exposed 
would be falsely reassured that exposure has not occurred.

- That the person who was potentially exposed needs this information to be able to decide 
about whether he or she should begin zidovudine treatment (post-exposure prophylaxis) 
is also questionable. If any benefits are to be obtained from zidovudine treatment, which 
is at best unproven,70 it has to be begun as soon after the potential exposure as possible, 

and not delayed until disclosure.

- Disclosure will not provide the person who was potentially exposed with certainty that 
he or she has not been exposed to HIV. Consequently, the person should not engage in 
unprotected sexual activity that could transmit HIV following the potential exposure, 
regardless of whether the person who potentially exposed him or her has tested negative 
or positive.

3. Disclosure after Exposure
Exposure to HIV almost always elicits intense fear and distress, and it is often claimed 

. that the person who was potentially exposed has a right to know the HIV status of the person 
who is the source of the exposure.

Again, it needs to be established whether disclosure is necessary. In general, the person 
who has been potentially exposed to HIV needs to act as if the source of the exposure is HIV- 
infected unless it is certain that the source is not infected. Such certainty is difficult to obtain.

70 Weiss SH: HIV infection and the Health Care Worker. Med Clin N Am 1992; 76: 269-280; U.S. 

Department of Health and Human Services Public Health Service: Public Health Service statement on 
management of occupational exposure to human immunodeficiency virus, including considerations 
regarding zidovudine postexposure use. Morb Mortal Weekly Rep 1990; 39 (RR-1): 1-14; Lange JMA, 
Boucher CAB, Hollak CEM, et al: Failure of zidovudine prophylaxis after accidental exposure to HIV-1. 
NEngl J Med 1990; 322:1375-1377; Anonymous: HIV seroconversion after occupational exposure despite 
early prophylactic zidovudine therapy. Lancet 1993; 341: 1077-1078; Editorial: Why anonymous. Lancet 
1993; 341: 1059-1060.

someone with HIV, attempts should be made to prevent him or her from carrying out the threat, 
regardless of whether he or she is known to be HIV-infected. However, in individual cases, 
informing staff that the inmate suffers from an infectious disease and has threatened to transmit 
it may be justifiable because particular caution in everyday contact with the inmate may be 
necessary. This does not require disclosing that the inmate is HIV-infected. This approach 
would be consistent with the practice of the Canadian Police Information Centre (CPIQ, which 
now forbids identification of HIV-infected persons unless they have expressly threatened to 
transmit this condition using physical violence.
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4.

73 Gilmore and Somerville, supra, note 21.

- First, the restricted mobility of prisoners can augment the risks and harms which may 
result from being known to be HIV infected.73

- for their own interest, staff need to apply precautions universally and assume that

everyone in the institution is or may be infectious; /

- there are less invasive measures available that would be as effective or more effective 

than disclosure.

71 Whenever this information is sought, the person who potentially exposed the pregnant woman 
should be asked to consent to the disclosure of his or her HIV-status. If this person does not know 
whether or not she/he is infected, the person should be asked to consent to being tested and to consent 
to the disclosure of the test result to the exposed person. In the event that the person whose blood has 
been involved in the exposure refuses to disclose the relevant information or to undergo testing and to 
disclose the test result, the only recourse for the exposed person would be to seek a court decision 

requiring this information to be obtained and disclosed.

72 Chateauvert M, Duffie A, Gilmore N: Human Immunodeficiency Virus Antibody Testing: 
Counselling Guidelines from The Canadian Medical Association. Ottawa, Canadian Medical Association,

1990, at 1-12.

In addition, in correctional institutions disclosure has little, if any potential benefits and 
benefits, while risks and harms from such disclosure are substantial. Many of these are well 
documented in medical, scientific and popular literature.72 In correctional institutions risks and 

harms from disclosure may be increased for many reasons:

4. Conclusion
From the foregoing, it should be clear that in most situations disclosure of offender 

. medical information is unlikely to accomplish the objectives for which disclosure is sought and 

may even be counterproductive. The reasons for this, as discussed above, are:

- the information would seldom, if ever, provide useful protective information;

In view of the uncertainty of the information provided, and considering that the only 
effective and reliable measures available to the person who was potentially exposed are 
education, counselling, support, and possibly zidovudine treatment, it is unlikely that disclosure 
of the HIV-status of persons who potentially exposed others to HIV would be necessary.

An example of a situation in which disclosure may exceptionally be justified would be 
the case in which the person who was potentially exposed is pregnant and may need all 
information that is potentially useful to her in making a decision about whether or not to 

terminate pregnancy.71
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IV.

74 Tomasevski K: AIDS in Prisons. AIDS 1991; 5 (suppl 1): S245-S251.

75 Gilmore N: Human immunodeficiency virus infection and AIDS: concepts and constructs. In AIDS 
Impact Assessment Modelling and Scenario Analysis. JC Jager, EJ Ruitenberg (eds). Amsterdam, 
Elsevier, 1992, at 161-188.

- Third, some of the benefits or services which are readily available or discretely 
accessible to HIV-infected persons outside prisons may not be available or less accessible 
for inmates. These benefits may include peer counselling and support, special diets, and 
experimental treatments.74

1. Disclosure of an inmate’s medical information to staff
In general, a claim that staff "need to know" confidential medical information of inmates 

is not justified, and medical information relating to inmates, absent their consent, cannot be 
disclosed to staff. There may be exceptions to this rule when, in individual cases, and after an 
individual assessment of the case, it is shown that such disclosure is necessary to prevent serious 
harm, and there are no less invasive and restrictive means available to achieve the same goal.

The universal application of protective procedures and practices will eliminate a "need to 
know" in most situations in which exposure to HIV may occur. Other such situations can be 
avoided by efforts to prevent exposures to blood and body fluids. More importantly, disclosure 
would sometimes falsely reassure staff while not being effective in protecting them. The risks 
and harms of such disclosure would appear to outweigh whatever marginal benefits might be 
gained by the disclosure.

- Second, in a closed community knowledge that someone is HIV-infected may spread 
widely, making it difficult to protect oneself against stigmatization, isolation, blaming or 

scapegoating.

Disclosure of personal medical information may erode the confidence of inmates in prison 
health services, increase distrust of prison authorities, and deter inmates from seeking out 

- education, counselling or health care opportunities. Importantly, fewer inmates will come 
forward for HIV testing or volunteer the information that they are infected. On the other hand, 
disclosure may sometimes benefit individuals who have been exposed to HIV unknowingly (e.g. 
partner notification), promote safer sex and drug using behaviour and lessen risk-producing 
behaviour, as well as ensure that individuals receive care and treatment which they might not, 
otherwise, have obtained.75

Specific Concerns relating to the Disclosure of Personal Medical Information 
There are specific concerns which arise in prisons, relating to the disclosure of personal 

medical information. Some of these issues have been discussed above but will be summarized 
briefly in the sections that follow.
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partner notification situation, the medical staff should follow the contact tracing approach 
recommended by the National Advisory Committee on AIDS.76 The inmate should be asked

76 Gilmore and Somerville, supra, note 21 at 16-19.

to inform her/his partner or alternatively to consent to someone else doing this for him or her. 
However, if the inmate refuses to do so, medical staff should inform partners before the visit 
occurs or the visit should be postponed until the partner is informed. Medical staff should meet 
with known infected inmate and her/his partner(s) to discuss how sexual exposure to HIV may 
be avoided, and to assist them to resolve any concerns they may have about this. This would 
apply to inmates permitted temporary absences. When it is not feasible for the partner to visit 
with medical staff, follow-up may be arranged through the partner’s primary care physician. All

6. Disclosure of an inmate’s medical information to family visiting partners
When prison health staff are aware that an inmate is HIV-infected, they have to ensure 

that this inmate will not expose her/his unsuspecting family visiting partner to HIV. In this

4. Disclosure of an inmate’s medical information to community authorities
There would appear to be few, if any, situations in which disclosure to community 

authorities of offender medical information would be justified, absent the offender’s consent.

5. Disclosure of an inmate’s medical information to fellow-inmates
In general, a claim that inmates "need to know" confidential medical information about 

other inmates would not be justified. Such disclosure, absent the inmate’s consent, would have 
to be necessary, effective and the least invasive and restrictive means available to achieve its aim. 
There may be, from time to time, individual situations in which disclosure may be justified, such 
as partner notification. Again, justification would be on a case by case basis, as it would be with 

any other case of disclosure.

2. Disclosure of an inmate’s medical information to the warden
Disclosure of medical information to the warden or administrative staff of prisons is not, 

in general, justified. In order for wardens to carry out their responsibilities under the Corrections 
and Conditional Release Act, they do not need to know the HIV status of individual inmates. 
Rather, they need to carry out their duties as if there were HIV-infected inmates among their 
inmate population. However, there may be exceptional situations when disclosure to the warden 
of an inmate’s medical information may be justified or even required. One example would be 
when medical staff know that a particular inmate intends to harm someone in a manner which 
could expose that person to HIV, and this person needs to be warned or protective action taken. 
In this situation, informing the warden of the intended harm or risk-producing activity may be 
necessary. Informing the warden that the inmate suffers from a transmissible disease would 

- suffice for this purpose.

3. Disclosure of an inmate’s medical information to case management officer/parole 

officer
There would appear to be few, if any, situations in which disclosure to case management 

or parole officers of offender medical information would be justified, absent the offender’s 

consent. 1



»I

24Jurgens & Gilmore: Disclosure of Offender Medical Information

77 Memorandum from M.H. Zazulak: note 3 supra, at 5.

78 Gouvemement du Quebec, Bureau du coroner. Rapport d’investigation, Claude Paquin, Coroner 

investigateur, Montreal le 24 novembre 1992.

inmates, whether or not they are known to be HIV-infected, should be encouraged and enabled 

to discuss sexual exposure to HIV with their partners.
When a family visit is postponed or cancelled, the reason for this should not be disclosed 

to staff or to fellow inmates.

9. Disclosure of medical information to a staffperson or an inmate who has suffered a 

significant exposure to the blood of an inmate or a staffperson
This situation has been discussed in detail above (Disclosure Following Potential Exposure 

to HIV). Only rarely, and in individual cases, might disclosure of medical information, absent 
the consent of the person whose blood is the source of the exposure, be justified. In a situation 
in which an exposure has occurred that is likely to transmit HIV, education, counselling and 
medical care should be readily accessible to the exposed person, regardless of whether a staff 
member or an inmate has been injured. It has been said that, without disclosing medical 
information to an inmate who was injured by a fellow inmate; "efforts to treat the affected inmate 
could well be impossible."77 However, on the contrary, treatment options should be considered 
regardless of whether the source of the exposure is or is not known to be HFV-infected.

10. Testing of Convicted Sex Offenders
In a recent case, a man died from AIDS-related diseases eleven weeks after he was 

convicted of sexually assaulting a five-year-old boy . Montreal coroner Claude Paquin who 
performed an autopsy on the deceased issued a report recommending that CSC and the Quebec 
Department of Public Security study the possibility of compulsory HIV testing of convicted sex 
offenders.78 The two objectives of such testing, he proposed, would be to prevent the spread 
of HIV infection within the prison system and to generate information in order to inform victims 
of sexual aggression about whether or not they may have been exposed to HIV. He stated:

7. Disclosure of a staffperson’s medical information to inmates
This situation is similar to the one described above (Disclosure of medical information 

regarding inmates to staff). Only rarely, and in individual cases, might a claim for disclosure of 

information be justified.

8. Disclosure of a staffperson’s medical information to fellow staff
This situation is, again, similar to the one described above (Disclosure of medical 

information regarding inmates to staff). Only rarely, and in individual cases, might a claim for 

disclosure of information be justified.
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Committee on

Somerville and Gilmore, supra, note 21 at XXII.

The National Advisory Committee on AIDS strongly recommends voluntary 
testing of persons convicted of sexual assault likely to transmit HIV infection and 
that such results must be treated as confidential, except for their limited disclosure 
to the victim of the crime.79 80

- Testing for the purpose of preventing transmission of HIV in correctional institutions 
is also not necessary. It would not be effective in achieving this goal. In addition, there 
are less intrusive measures to achieve this goal. There is also the risk that testing 
offenders and identifying those who are infected, would increase their vulnerability in

"Ceci afin de prendre les mesures appropriees afin que la maladie ne se propage 
pas dans les centres de detention. De plus cette demarche permettrait aux victimes 
d’agression sexuelle de savoir si elles ont pu contacter la maladie."

Regarding compulsory testing of sex offenders, the National Advisory

AIDS adopted the following resolution:

The National Advisory Committee on AIDS strongly recommends voluntary 
testing of persons accused [charged with an offence] of sexual assault likely to 
transmit HIV infection and that such results must be treated as confidential, except 
for their limited disclosure to the victim of the crime.

Compulsory testing of persons convicted of sexual assault would not appear to be justified 
as necessary for or effective in accomplishing any of the objectives mentioned in the Coroner’s 

report.

- Testing for the purposes of protecting the victim and third parties or for the purpose of 
reassuring the victim will in most cases not be necessary, since it generally takes eight 
to twelve months until conviction. After conviction, testing of the sexual offender is 
unnecessary for any of these purposes. The victim can be tested herself and obtain 
reliable information on whether she has contracted HIV, whereas testing the offender 

would not be able to provide this information.

79 Ibid, at 3. In another case, the even more difficult question of whether individuals charged with 
sexual assault should be compulsorily tested for antibodies to HIV has been raised: Margot B. accused 
a man who was out of prison on a day pass to work on a community project of raping her in the Dunham 
presbytery. In deciding on the request that the accused be tested for HIV antibodies, Roberge J. held that 
a man charged with rape cannot be forced to undergo an HFV antibody test. Margot B. has since started 
a national campaign to require compulsory HIV antibody testing of persons charged with sexual assault. 
For a more detailed discussion, see R Jurgens, N Gilmore, MA Somerville. Are compulsory HIV testing 
and disclosure of HIV status ever justifiable? Ethical and legal analysis using sex offenders, health care 
providers, patients as examples. Poster presentation at the Third Annual Canadian Conference on 
HTV/AIDS Research, Montreal, 13-15 May 1993 (The Canadian Journal of Infectious Diseases 1993; 4 

(Suppl B): 48 B (SP-403)).

80
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- Testing for the purpose of collecting information on the HIV status of sexual offenders 
to be disclosed to potential new victims would also not be justified. First, knowing that 
the offender tested negative provides no information about his HIV status at the time of 
a new sexual assault, because of the "window period" and time elapsed between testing 
and the new offence. Second, knowing the offender tested positive has no advantage for 
the victim since she should, for her own benefit and that of third parties, act as if she had 
been exposed to HIV regardless of this knowledge.

In addition, benefits from such testing are very limited and questionable, while harms 
from such testing include breach of a person’s rights to inviolability, self-determination, 
autonomy, privacy and confidentiality, and the risk of discriminatory and other harmful treatment.

prison. Compulsory testing of this population of inmates would be discriminatory and 
stigmatize them as a potential source and threat of infection in prisons.

Conclusion
In federal correctional institutions, the disclosure of personal medical information absent obnsent 
of the person is seldom justifiable. In most situations, such disclosure cannot be considered to 
be necessary and its efficacy is questionable. Often disclosure would appear to be 
counterproductive or harmful in excess of any benefits or potential benefits which might result 
from it. Measures which can be undertaken to prevent exposure to and infection with HIV have 
to be undertaken regardless of whether an inmate or staff member is or is not known, to staff, 
wardens, or inmates, to be infected with HIV. To educate staff and inmates about precautions 
which can prevent HIV transmission, and to make available to them the means necessary to 
prevent it, is essential if transmission of HIV infection is to be prevented in correctional 
institutions. Only in rare, exceptional cases will disclosure be justified, when an individual 
assessment shows that disclosure is necessary, likely to be effective and the least invasive and 
restrictive means available to prevent harms which cannot otherwise be prevented. In all other 
situations in which claims for disclosure may arise, other means are often already available, 
would be less harmful than disclosure, are likely to be necessary and more effective.
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APPENDIX 2

ECAP-QUESTIONNAIRE

Education on HIV/AIDS

1.

If no, should it be given to each prisoner?

2.

If no, should such programs be made available?

o yes 
o no

o yes 
o no

o
o
o 
o

o
o

o 
o 
o 
o 
o 
o 
o 
o 
o

Who should provide such education?
- correctional workers 
- prison medical staff .....................
- fellow inmates ..............................................
- outside health or community organizations 

O yes 
o no

o yes 
o no

Should attendance in such programs be
- voluntary
- mandatory 

Is more information or education needed for any of the following?
- "everything" (general update about HIV/AIDS)
- transmission and prevention
- symptoms
- treatment/cure
- safe needle/drug use .
- HIV testing .....................................................................................
- how to communicate with HIV infected people 
- women and HIV/AIDS 
- what resources/services are available for HIV infected people 

Are educational programs about HIV/AIDS (for example, lectures, video presentations) 

available to inmates in your institution?

Is information about HIV/AIDS (for example, pamphlets or brochures) routinely provided 

to inmates in your institution?
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Education on Drugs

1.

If no, should it be given to each prisoner?

2.

If no, should such programs be made available?

Condom Availability

How are condoms made available in your institution?1.

o yes 
o no

o yes
o no

O yes
O no

o
o

Are educational programs about drug use (for example, lectures, video presentations) 
available to inmates in your institution?

Should attendance in such programs be
- voluntary.................................
- mandatory ...............................

Is information about drug use (for example, pamphlets or brochures) routinely provided 
to inmates in your institution?

O

o
o
o

Who should provide such education?
- correctional workers ....................................
- prison medical staff......................................
- fellow inmates .....................
- outside health or community organizations

o yes 
o no
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Should condoms also be made available by other mechanisms or channels?2.

Should condoms be given in a "condom kit" to every prisoner at entry into prison?3.

4.

Needle Cieaning/Needle Exchange Programs

1.

2. Should bleach be made available to prisoners?

If no, why?

o yes
o no

If yes, tell us how. Please be specific (for example, condom dispensers, condoms sold 
in canteen, containers of condoms in shower facilities, etc.).

o yes 
o no

o yes 
o no

O yes 
o no

o yes 
o no

Should prisoners be instructed how to properly clean injection equipment (needles and 
syringes; tatoo needles, etc.)?

Should condoms be made available to every prisoner leaving the prison in so-called 
"prison exit kits"?
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3.

Testing and Confidentiality

1.

Should a needle exchange program, where prisoners could trade in a used needle against 
a new, clean needle, be available to prisoners?

Should prisoners have access to testing by someone not connected with the prison system 
(for example, an outside doctor or agency)?

If yes, how should it be set up? Please be specific (for example, who should run it, 
where should it be located, etc.)

If no, why? Please indicate the reasons why you oppose a needle exchange program in 
prison?

o yes 
o no

o yes 
o no

Is there concern in your institution that prisoners will not seek testing because they fear 
their test results will not remain confidential?

Should anonymous testing be available, that is testing that is done so that only the 
prisoner can know the result (but no one doing the testing or in the prison system)?

o yes 
o not necessary

o yes 
o not necessary
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Self-Help Groups

If yes, how are they set up? Please describe their activities.

If no, should self-help groups be set up?

Other Issues

If yes, what are they, and how might they be addressed? Please continue on next page.

O yes 
o no

Are there other ways in which concerns about confidentiality of test results might be 
reduced or eliminated? Please specify.

o yes 
o no

Are there self-help groups of people with HIV infection or who have AIDS in your 
institution?

Are there other issues relating to HIV/AIDS and/or drug use in prisons that are of 
concern?

O yes 
o none, at this time
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APPENDIX 3

ECAP QUESTIONNAIRE (STAFF)

Education on HIV/AIDS

1.

If no, should it be given to each staff member?

Please specify the reasons for your answer.

2.

If no, should such programs be made available?

Please specify the reasons for your answer.

Should attendance in such programs be

Please specify the reasons for your answer.

Who should provide this education?

o yes 
o no

o yes 
o no

- voluntary
- mandatory

o
o

o
o

o yes 
o no

o yes 
o no

- CSC or Health and Welfare Canada personnel ...............
- outside health or community organizations or individuals

Are educational programs about HIV/AIDS (for example, lectures, video presentations) available 
to staff in your institution?

Is information about HIV/AIDS (for example, pamphlets or brochures) given to staff in your 
institution?
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Please specify the reasons for your answer.

Is more information or education needed for any of the following?

Education on Drugs

1.

J-

If no, should it be given to each staff member?

Please specify the reasons for your answer.

2.

If no, should such programs be made available?

o yes 
o no

o yes 
o no

O yes
o no

o 
o
o 
o 
o 
o 
o 
o 
o 
o 
o

o yes 
o no

Are educational programs about drug use (for example, lectures, video presentations) available 
to staff in your institution?

- "everything" (general update about HIV/AIDS)...............................
- transmission and prevention................................................................
- universal precautions (infection control procedures and practices)
- counselling and employee assistance programmes..........................
- symptoms . ................................................................................................
- treatment/cure..........................................................................................
- safe needle/drug use .............................................................................
- HIV testing .............................................................................................
- how to communicate with HIV infected inmates.............................
- women and HIV/AIDS ........................................................................
- what resources/services are available for HIV infected people

Is information about drug use (for example, pamphlets or brochures) given to staff in your 
institution?
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Please specify the reasons for your answer.

Should attendance in such programs be

Please specify the reasons for your answer.

Who should provide such education?

Please specify the reasons for your answer.

Protective Measures for Staff

1.

If no, what additional measures would you suggest should be adopted? Please specify.

"Need to Know"

To your knowledge, are there any prisoners with HIV infection or AIDS in your institution?1.

o yes
o no

- voluntary
- mandatory

o
o

o
o

o yes 
o no

- CSC or Health and Welfare Canada personnel ................
- outside health or community organizations or individuals

Do you think that the protective measures available to staff (e.g., universal precautions, 
rubber gloves, etc.) are sufficient to protect you from contracting HIV infection on the 
workplace?
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If yes, how many?

To your knowledge, are there any staff with HIV infection or AIDS in your institution?2.

If yes, how many?

Do you think that staff "need to know" prisoners’ HIV status?3.

Do you feel that staff "need to know" fellow staffs HIV status?4.

Please specify the reasons for your answer.

Do you feel that prisoners "need to know" staffs HIV status?3.

Please specify the reasons for your answer.

4.

o yes 
o no

O yes 
o no

o yes 
o no

o yes 
o no

Are there other ways, apart from being given information about prisoners’ and staffs 
HIV status, in which concerns about potential infection at the workplace might be 
reduced or eliminated? Please specify.

Please specify the reasons for your answer. If yes, please also indicate whether all staff or only 
certain categories of staff "need to know", and which categories "need to know".
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Condom Availability

Has availability of condoms created any problems in your institution?1.

If yes, please specify what problems.

How are condoms made available to inmates in your institution?2.

Are there other ways which should be used to make condoms available?3.

3.

4.

Needle Cleaning/Needle Exchange Programs

1.

o yes
o no

o yes 
o no

o yes 
o no

o yes 
o no

If yes, tell us how. Please be specific (for example, condom dispensers, condoms sold in 
canteen, containers of condoms in shower facilities, etc.).

o yes 
o no

Should condoms be given to every prisoner at entry into prison (e.g., in first-aid or health 
promotion kits)?

Should condoms be made available to every prisoner leaving the prison in so-called "prison exit 
kits"?

Should prisoners be instructed how to properly clean injection equipment (needles and syringes; 
tattoo needles, etc.)?
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Please specify the reasons for your answer.

2.

Please specify the reasons for your answer.

Should bleach be made available to prisoners?2.

If no, why?

3.

O yes 
o no

o yes 
o no

o yes 
o no

If yes, how should it be made available? Please be specific (for example, in small bottles to 
reduce potential security risks, etc.)

Should a needle exchange program be available to prisoners, that is a program by which 
prisoners could trade in a used needle for a new, clean needle, ?

Should clean tattooing equipment be made available to prisoners on an official basis to reduce 
the risks of infection?

If yes, how should it be set up? Please be specific (for example, who should run it, where 
should it be located, etc.)
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If no, please indicate the reasons why you oppose a needle exchange program in prison?

Self-Help Groups

If no, should self-help groups be set up?

Please specify the reasons for your answer.

Health Services

Please specify the reasons for your answer.

Other Issues

If yes, what are they, and how might they be addressed?

(please continue on next page)

o yes
o no

o yes
O no

o yes 
o no

Are there any additional issues relating to HIV/AIDS and/or drug use in prisons, and in 
particular, to safety of prison staff, that are of concern?

In your opinion, are there any problems with prisoners’ access to health services for 
HIV/AIDS and/or drug use?

Are there self-help groups of prisoners with HIV infection or who have AIDS in your 
institution?

o yes 
o none, at this time
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Please provide us with the following data:

1. Sex:

2. Current occupation:

3. Years of service within CSC or provincial prison systems:

4. Security level of institution you are currently working at:

Thank you very much for filling out the questionnaire and this page

On this page, you are asked to provide us with some personal information. The provision of this 
information is voluntary. Any information you provide will be confidential, and this page will be 
detached from the questionnaire to make identification of the respondents impossible.
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Title of abstract

Author(s) (please underline the full name of the presenting author):

.G.iImore’ N-’ Somerville, M. McGill Centre for Medicine,

Reducing the Harms from Drug Use and from HIV/AIDS in Prisons
Objective: To identify and analyze issues raised by drug use and by HIV infection and
AIDS within correctional facilities.
Method: In order to identify relevant issues and potential solutions to problems they pose, 
data has been collected by postal enquiries, interviews with selected prisoners, staff; and prison 
authorities, and by review of published reports and policies. The data included information 
on: (1) education of prisoners and staff about drug use and about HIV/AIDS; (2) 
confidentiality of medical information; (3) housing of prisoners with HIV infection or who 
have AIDS; (4) provision of health care; (5) avaflabUity of condoms; of needles and syringes 
and/or materials for cleaning needles and syringes; of HTV antibody testing and counselling; 
and of treatment of drug use; (6) occupational health and safety of prison staff
Results: Analysis of data, by these categories, suggests common concerns and the need for 
approaches which can promote the health of prisoners, protect staff, and prevent transmission 
of HTV and other infectious agents within prisons. In addition, the data point to the need for 
approaches which also can effectively reduce the harms from drug use among prisoners. In 
particular, there is great concern about sexual activity and access to dean injecting equipment 
within prisons. There is also diversity in what approaches can meet these needs. Ihis 
emphasizes the need for education, communication, and political and institutional commitment 
if effective approaches are to be implemented. Among approaches which have been 
implemented, such as condom availability in Canadian prisons, evaluation of their efficacy and 
acceptability are, at this time, incomplete or lacking.
Conclusion: Analysis of issues raised by HIV/AIDS and drug use in correctional facilities 
suggests no single approach is likely to meet all of the perceived needs. Nevertheless, 
developing and implementing different approaches, in particular harm reduction approaches, 
are urgently needed.
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