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ENSURING ADEQUATE HEALTH CARE FOR THE SICK:

Duke Law Journal, February, 1988

II. BEARING THE COSTS OF OCCUPATIONALLY RELATED AIDS

A. The Costs of Accidents.

THE CHALLENGE OF THE ACQUIRED IMMUNODEFICIENCY 
SYNDROME AS AN OCCUPATIONAL DISEASE.

These excerpts are reprinted with permission of the author, TRO YEN A. BRENNAN * 
for use by the ANA HIV Task Force, January, 1994.

Instructor, Harvard Medical School; Lecturer, Harvard Law School; Research 
and Teaching Scholar, American College of Physicians.

If a health care worker contracts the HIV at his workplace, he will [*48] 
probably be seropositive for life. nlOl In addition, the infected worker stands 
about a 70% chance of developing AIDS within seven years. n!02 The first 
manifestations may be subtle impairment of the central nervous system. n!03 Once 
the clinical mamfestations of AIDS develop, the mean survival is approximately 
two years, with five-year mortality approaching 100%. nl04

Tremendous costs will be associated with these accidents — both in economic 
and emotional terms. n!05 The total economic cost of providing medical care for 
a person with AIDS has been estimated at $ 147,000. nl06 Once this person dies, 
his family and dependents will need financial support. nl07

Determining who will bear these costs is vitally important to guaranteeing 
access to health care for those who are seropositive. If those [*49] who 
are infected at the workplace are expected to bear the costs, they may seek 
safer employment elsewhere, thus driving up labor costs for hospitals and 
creating new incentives for hospitals to discriminate against seropositive 
individuals. Moreover, if physicians believe they and their families will not 
be financially protected if an occupational HIV infection occurs, they will 
insist on testing patients or refuse to care for those who are seropositive.

The costs of accidents traditionally have been allocated by private insurance 
and tort law. nl08 Health, life and disability insurance are purchased by 
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B. Private Insurance.

These various stages would require different types of insurance if insurance 
were to help shift the cost of an occupational HIV infection from the health 
care worker. The asymptomatic carrier stage may disable a person whose 
occupation creates the risk that others could contract the disease. This would 
be the case of a surgeon, who would then turn to disability benefits. During 
the AIDS Related Complex stage, most people would be disabled, and would also 
begin to seek medical [*50] care, creating a demand for benefits under 
health insurance. Finally, during the AIDS stage, health, disability and 
eventually life insurance benefits would be required.

individuals or by third parties such as employers who provide benefits for employees. 
Private insurance partially defrays the cost of accidents, but in no 
way supplants tort litigation. While the tort system remains the main arbiter 
of such costs, a no fault administrative approach supplants torts in most 
jurisdictions in cases of workplace injury. n!09 Workers’ compensation laws 
cover about 87% of the work force in the United States. nllO Thus, because they 
can allocate the costs of occupationally-related AIDS accidents, a discussion of 
private insurance, tort law and workers’ compensation is needed to assess the 
manner in which the costs of these accidents can be properly diffused within 
society.

People who contract HIV can expect to go through several stages of disease 
development, with at least a theoretical possibility that the disease may arrest 
in any one stage. First, they will experience an asymptomatic period in which 
they merely carry the virus. Then a period of chronic fatigue and 
lymphadenopathy called the AIDS Related Complex intervenes. Finally, full-blown 
AIDS occurs, often manifested initially by neurological changes.

The insurance approach works as long as the insurance is available and the 
benefits are at an appropriate level. One would expect underwriters to develop 
policies along these lines for hospitals if the occupational risk is small and 
the insurers’ actuaries are able to assess risk. Indeed, one would hope that 
actuaries would be immune to irrational fears, and that the insurance approach 
would be a cornerstone of a reasonable approach to shifting the costs of

Does insurance provide more than a theoretical answer to the problem of the 
costs of HIV accidents for health care workers? The answer is a provisional 
yes. While more than 75% of Americans have some form of health insurance, and 
many have life insurance, many fewer have disability insurance, nlll Thus health 
care workers would not necessarily be covered for all the economic repercussions 
of HIV infection. Hospitals could, however, broaden the coverage they offer as 
terms of employment and provide disability and life insurance for employees as a 
benefit. It would be prudent for hospitals to take this last step in the near 
future.
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accidents.

C. Tort Law and AIDS in the Workplace.

Even if the exclusivity doctrine prevents health care workers from suing

Insurers, their decisions about coverage, and the rates they set are governed 
by the various states. Since the late 1940s, most states have had insurance 
commissioners or other state agencies that oversee the insurance business. nll2 
Most state insurance regulatory agencies are guided by the National Association 
of Insurance Commissioners’ model stamte, which requires insurers to set rates 
that are not inadequate, excessive or unfairly discriminatory. nll3 With regard 
to life and disability insurance, and generally health insurance, nll4 the 
insurers are guided by this general [*51] language rather than specific 
statutes.

As noted above, a physician has recently sued Johns Hopkins University 
Medical Center as a result of his infection with HIV at the workplace, nil? This 
suit sounds in tort, as the physician alleges that his confidentiality was 
breached and that the support he was promised has not been forthcoming, nil8 The 
author is unaware of other tort actions for occupationally related AIDS, and the 
one noted above is still in the early stages of litigation.

In summary, private insurance is one way to shift the costs of accidents away 
from health care workers who contract HIV at the workplace. It could, however, 
be a less than adequate answer in some states if insurers grow wary of writing 
appropriate policies for health care workers. Moreover, the availability of 
private insurance will not prevent tort litigation and workers’ compensation 
claims, the subjects to which we now must mm.

If insurers refused to write health, life or disability policies for health 
care workers because of uncertainty about risk of contracting HIV in the 
workplace, aggrieved health care workers would thus have to rely on the model 
stamte’s general prohibition against discrimination. Specifically, health care 
workers would have to argue that the limitations on the policies represented 
discriminatory risk refinement. Courts’ decisions on such cases depend on the 
specific judiciary’s attitude toward insurers as well as the risk estimates upon 
which the insurers relied. nll5 It is difficult to predict the outcome of such 
litigation if the occupational risk of contracting HIV continues to grow. nll6

One still must ask what will happen if the estimate of the occupational risk 
continues to grow, and insurers grow uncertain about the policies they have been 
underwriting. Would it be possible for insurers to refuse to write new health, 
disability or life insurance policies for health care workers? Again the answer 
is a provisional yes, depending on how the state governments react, and the 
manner in which the state courts view such decisions.
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Another way to bring a tort action for a workplace injury is to bring a third 
party suit against the manufacturer of a product that was casually related to 
the accident and injury. For example, much of the asbestos litigation is based 
on the doctrine of product liability. nl23 White this is an area of the law that 
is presently undergoing great expansion, nl24 it is again [*53] difficult to 
imagine how a health care worker might use it to circumvent the exclusivity 
doctrine. Perhaps product liability suits concerning hypodermic needles or body 
fluid containers such as plastic bags might be initiated. nl25 Most accidents 
concerning blood or body fluids, however, are attributable to human error and 
not to product failure. nl26

It seems unlikely that there will be a large number of successful tort 
actions arising out of occupationally related AIDS cases. First, most health 
care workers, including support staff, nurses and doctors employed by hospitals, 
will probably be eligible for workers’ compensation benefits, nll9 and thus will 
be prohibited by the exclusivity doctrine from [*52] suing their employer 
for a workplace injury. nl20

Intentional tort is the typical exception to the exclusivity doctrine, and 
most jurisdictions have been unwilling to lower the high thresholds set for this 
exception. nl21 Most hospitals have instituted the CDC guidelines for prevention 
of occupational spread of HIV - a policy that the OSHA now requires by law. 
nl22 Given compliance with these guidelines, it is doubtful that a court would 
find that a health care institution acted with gross negligence. It is also 
difficult to imagine how or why a health care institution would intentionally 
infect a worker with AIDS. Therefore, it seems unlikely that health care 
workers would be able to overcome the exclusivity doctrine to sue their 
employers in tort.

Some health care workers, especially self-employed doctors who are affiliated 
with the hospital but are not hospital employees, will not qualify for workers’ 
compensation. Therefore, they can sue the health care [*54] institution 
directly without having to circumvent the exclusivity doctrine. Such direct 
suits probably will represent the majority of tort suits brought against health 
care institutions as a result of exposure to HIV. Will they succeed?

As the first-year law student knows, the plaintiff in a tort suit must prove

their employers, they may still bring tort actions by suing the patients who 
infected them on a battery or intentional tort line of reasoning Although 
there have been several suits against people who have allegedly caused others to 
become infected with the HIV, nl27 none have involved health care workers who 
had been infected by patients. Such suits would be difficult to win for a 
number of reasons, but especially because many AIDS patients in hospitals may be 
incompetent. nl28 Additionally, such suits may not even be brought because most 
AIDS patients lack a "deep pocket."



Causation will be the major problem. The overwhelming majority of HIV 
transmission occurs as a result of sexual contact, intravenous drug abuse or 
blood transfusions. nl32 Of the nearly 50,000 cases of AIDS [*55] reported 
in this country thus far, only 13 involve health care workers infected through 
workplace exposures. n!33 As a result, any health care worker who becomes HIV 
seropositive will have to prove that his or her exposure occurred in the 
workplace.

The concept of causation in occupational and environmental disease-related 
tort claims has been the subject of much academic and judicial discussion in the 
past five years. n!34 Some commentators have argued that diseases such as 
occupationally related cancer are best understood in terms of epidemiology. n!35 
The causal connection in such cases is probabilistic, not deductive in a 
Newtonian sense. n!36 Courts are much more at ease with the latter kind of 
thinking about causation because it comports better with the sense of cause 
usually employed by judges and lawyers. nl37

As noted, though, the tort litigant must prove more than hospital negligence. 
He or she also will have to prove injury. Given the natural history of the 
disease, however, HIV seropositivity alone is probably enough to demonstrate 
injury. n!30 Even if the hospital argues that HIV seropositivity is not damage 
in and of itself, the seropositive health care worker clearly will be able to 
establish her fear of the development of disease and the necessity of monitoring 
for any new medical symptoms. n!31 Thus demonstration of injury will not be a 
difficult issue for a private doctor who sues a hospital.

This preference for deductive, causal chain paradigms will play an important 
role in the determination of causation in health care worker tort claims about 
occupationally-contracted HIV. If these health care workers could rely on 
statistical notions when trying to prove causation, they might argue that, in 
the absence of other risk factors, the greatest risk for contracting HIV was at 
the workplace. n!38 Because courts are not [*56] comfortable with this kind 
of reasoning, however, they probably will insist that each health care worker 
define a single incident in which the infection occurred. n!39 Given the latency 
period between contracting the HIV and the development of AIDS, the health care 
worker likely will be unable to recall the specific incident, and thus will have 
difficulty proving causation. n!40

four elements: (1) a duty of care; (2) a breach of that duty as defined by a 
failure to reach a certain standard of care; (3) an injury that is compensable; 
and (4) a causal connection between the injury and the breach of the standard of 
care. As mentioned above, a hospital will probably be able to argue that it has 
met its standard of care as long as it complies with the CDC guidelines for 
prevention of transmission. n!29 Thus the tort litigant will have an initial, 
large hurdle to overcome. Unfortunately, some hospitals will not carefully 
enforce the CDC guidelines and thus will fail to attain the standard of care.
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D. Workers’ Compensation and Occupationally Related AIDS.

To assess the efficacy of workers’ compensation as a means of ensuring that 
the cost of occupationally related AIDS does not fall solely on the infected 
employee and her or his family, three questions must be answered. First, is 
workers’ compensation available to all health care workers? Second, will HIV 
infection be a compensable illness under workers’ compensation statutes? And 
third, will the available compensation be appropriate and provide the necessary 
reassurance to support the decisions of health care workers who continue to care 
for all patients regardless of disease status?

What would be a health care worker’s best case? A health care worker will 
have the greatest likelihood of success in proving causation if he or she has 
recently tested negative for HIV antibody, sustained a needlestick or other kind 
of signature exposure in the workplace, and then turned antibody positive within 
three to four months. Remember, however, that the worker also will have to 
prove that the hospital negligently employed safeguards to prevent transmission, 
that its negligence (or the manufacturer’s) led to the transmission, and that 
the exclusivity doctrine does not apply because that particular worker is not 
eligible for workers’ compensation.

[*57] Even in an era of expanding tort litigation, this is a great deal for 
a plaintiff to prove. Therefore, it seems unlikely that a majority of health 
care workers who contract HIV at the workplace can expect to gain compensation 
for their accident through tort litigation. Many more may be compensated 
through workers’ compensation, so to that subject we now turn.

Of course, even if courts do accept causal arguments based on probabilistic 
reasoning, the tort litigant will have to prove that she has no other risk 
factors for contracting the HIV. Unless the plaintiff has previously tested 
negative for HIV antibody, this proof will require a significant inquiry into 
her personal life and habits. This kind of scrutiny may dissuade health care 
workers from pursuing litigation even if they otherwise had excellent claims. 
Indeed, even those who can recall a specific incident that led to an infection 
will have to demonstrate that other potential sources of infection did not play

Workers’ compensation is generally available to all salaried workers in a 
given state who suffer an injury or contract an occupational disease at the 
workplace. Occupational disease is defined as "any disease arising out of 
exposure to harmful conditions of the employment, when those conditions are 
present in a peculiar or increased degree by comparison with employment 
generally." n!42 An employee is defined by most workers’ compensation statutes 
to include every person under contract or hire. n!43



Another problem caused by workers’ compensation boards’ unfamiliarity with

Will AIDS or HIV seropositivity be compensable under workers’ compensation 
statutes? Some occupational diseases can be classified as accidents for purposes of 
compensation. nl49 Aside from this classification. [*59]
coverage for occupational disease is defined by three kinds of statutory 
schemes. n!50 One scheme schedules all the occupational diseases the state will 
compensate. Another schedules the diseases, but also has an open-ended and 
general definition of "occupational disease." The third scheme uses only the 
open definition, centering on the "arising out of" definition noted above. The 
trend, according to Larson, is toward the last approach. n!51 Yet individual 
states still vary in their approaches to AIDS as an occupational disease. nl52

Nonetheless, there appears to be tension in the manner in which courts treat 
physicians employed by hospitals, especially physicians on the housestaff. n!46 
Some courts have awarded interns workers’ compensation without questioning their 
employment status. nl47 In other contexts, however, courts have questioned 
whether housestaff members are employees and should be awarded employee 
protections, or are students and are not due certain labor protections. nl48 
Thus, nurses and doctors who are employed full time by hospitals and receive a 
straight salary, as well as housestaff members, probably will be eligible for 
workers’ compensation.

No matter which approach is used in a given state, the largest problem with 
compensating occupational disease under workers’ compensation statutes is that 
compensation for occupational disease analysis has been grafted onto a system 
designed to deal with traumatic injuries. nl53 Workers’ compensation boards are 
used to dealing with injuries they can easily understand and to which Newtonian 
concepts of causation are readily applicable. Many occupational diseases, 
however, are best understood through probabilistic notions of causation and have 
thus been poorly processed and compensated by boards. n!54 As noted above, these 
concepts of probabilistic causation will apply in part to AIDS as an 
occupational disease. n!55

Many health workers are eligible for workers’ compensation: maintenance 
workers, transport personnel and laboratory technicians are employees within the 
standard definition. The same is not so clear for nurses and physicians, 
including doctors in training who are employed by hospitals. Many courts 
distinguish between employees and nonemployees in terms of the amount of 
professional discretion retained by each. Thus, at times, certain hospital 
employees are deemed employees eligible for workers’ compensation benefits and 
at other times the same employees are deemed professionals not covered by 
workers’ compensation. n!44 [*58] Arthur Larson argues that this distinction 
is impractical and that if a professional person is regularly at the disposal of 
the employer, he is an employee for compensation purposes regardless of his 
professional discretion. nl45



If workers’ compensation boards can be properly educated on these issues, 
they will be able to consider AIDS as an occupational disease. This does not 
necessarily mean that they will find individual cases of AIDS compensable under 
their enabling legislation. In each individual case, workers’ compensation 
boards will have to address the causation problem — the relation of the disease 
to the workplace.

Fortunately, there are analogies upon which boards can rely in determining 
causation. AIDS is an infectious disease in the broadest use of that term, as 
it is caused by the HIV. Other infectious diseases have been compensated and 
can act as a model for HIV-related compensation. As noted, some states address 
such diseases as accidents. n!62 To meet the definition of "accidental," an 
infectious disease must be unexpected, and the time of contraction must be 
definite. nl63 The requirements of unexpectedness [*61] and definiteness fit 
an infectious disease into a traumatic accident rubric and invoke deductive 
notions of causation with which a board should be quite comfortable. Be this as 
it may, some infectious diseases might be expected occupational hazards, and the 
time of their contraction might be indefinite. As a result, the applicability 
of the accident rubric is rather limited.

disease issues is that of latency periods. n!56 The usual notice and filing 
limits for workers’ compensation are one to two years from the date of 
infection. These and other limitations have confounded compensation for 
occupational diseases with long latency periods. n!57 For example, some health 
care workers probably will become aware of seropositivity for HIV before AIDS or 
AIDS Related Complex develops. After [*60] the virus has infected the body, 
there could be a latency period of between three to ten years before AIDS 
develops. n!58 During this time, the employee will not necessarily be 
handicapped, although she may be unable to work her usual job because of 
legitimate fears of contagion. n!59 Thus, considerations of notice requirements 
and compensation will have to be addressed before the full-blown syndrome 
develops. Otherwise, the HIV-infected employee will face a double bind - she 
is aware of the potential for developing AIDS within the notice period but 
develops the disease only after the notice period has lapsed.

In recognition of this limitation, more states are adopting an occupational 
disease approach to infectious diseases. Some states list infectious diseases 
generally under their schedules. n!64 Others use the open-ended definitions of 
occupational disease. n!65 Under the open-ended rubric, courts have approved

Boards will face another problem with the definition of disease and the 
relation of that definition to a syndrome. Workers’ compensation statutes refer 
to diseases. AIDS is not a disease, but a syndrome, because it is defined 
through a combination of risk factors and seropositivity. n!60 Workers’ 
compensation statutes thus will have to be interpreted to include the syndrome 
as a disease. n!61
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Hepatitis is an especially good analogy to AIDS because the transmission of 
this disease is biologically similar to HIV transmission. n!69 In some hepatitis 
cases, courts have had to address the critical causation issue of hepatitis 
contracted by a health care worker who did not recall a specific incident and 
thus had to rely on the probabilistic notion of increased risk to prove 
causation. For example, in Booker v. Duke Medical Center, nl70 a laboratory 
technician who experienced daily episodes of [*62] spilling blood on his 
fingers eventually contracted hepatitis and died of liver failure. The court 
noted that an ordinary disease of life, like hepatitis, could be an occupational 
disease, n!71 that the disease probably arose out of the technician’s employment 
because his employment increased the risk that he would contract the disease, 
n!72 and that the "circumstantial" or probabilistic evidence of increased risk 
was sufficient. n!73

Tuberculosis cases have set a different kind of important precedent for 
occupationally associated AIDS. Tuberculosis and AIDS are similar in that both 
have a screening test available to determine whether a person has been exposed 
to the causal agent. n!78 Some courts have accepted a negative pre-employment 
screening test for tuberculosis as threshold evidence [*63] of occupational 
exposure. n!79 Courts may also accept as threshold evidence a health care 
worker’s negative test for HIV antibody at the initiation of employment. n!80

The first and second questions posed at the outset of this section can be 
answered only with limited affirmative replies. Workers’ compensation is 
available to some but not all people who work at health care instimtions; and 
HIV probably will be a compensable illness or accident. With some trepidation.

The significance of this kind of decision for health care workers should not 
be underestimated. n!74 It demonstrates that courts may not require proof of a 
single event in which exposure to a virus occurred, but instead will rely on 
probabilistic notions to prove causation. Courts will still deny compensation 
if there is insufficient proof of increased exposure preventing the inference of 
increased risk. n!75 Nonetheless, solid precedent demonstrates that health care 
workers do not need to prove a single incident of infection to gain compensation 
for hepatitis. n!76 Because the transmission of HIV is quite similar, it is safe 
to assume that compensation boards and reviewing courts will not hold health 
care workers with occupationally-related AIDS or HIV seropositivity to a 
Newtonian or corpuscularian standard of causation. n!77

The other kinds of hepatitis are Hepatitis A, which is spread through 
fecal-oral contact, and non-A, non-B hepatitis, which is spread mainly through 
blood transfusions. See Dienstag, Wands & Koff, Acute Heptatitis. in 2
HARRISON’S PRINCIPLES OF INTERNAL MEDICINE 1325, 1329-30 (11th ed. 1987)

compensation for a wide variety of occupational diseases. nl66 most frequently 
for hepatitis nl67 and tuberculosis. nl68



All of these problems with workers’ compensation, both in terms of coverage

A further problem with death benefits, and indeed all workers’ compensation 
benefits, is that they are tied to the amount the person is earning at the time 
of injury. nl86 This relationship particularly will affect student nurses and 
physicians who are members of the housestaff. These individuals are earning 
relatively small amounts while they are in training but usually expect a large 
salary increase once their training is finished. nl87 Workers’ compensation thus 
will systematically undercompensate trainees. nl88

A health care worker who contracts AIDS will suffer significant disability 
and probable death. nl81 The disability will begin once it is clear the worker 
is seropositive for HIV. At that point, she will have to be removed from any 
patient contact that poses a threat of nosocomial infection for the patient. 
After a fairly long latency period, the AIDS most likely will develop and the 
worker’s further disability will depend on the kind of opportunistic infections 
she develops. Once the AIDS diagnosis is made, death will occur an average of 
three years later.

The efficacy of workers’ compensation for dealing with these disabilities is 
probably fairly marginal, especially if we concentrate our attention on death 
benefits. Most death benefits are based on out-of-date levels that have not 
been adjusted for inflation. nl82 As a result death benefits are really quite 
low, ranging from $ 189 per week in Arkansas to $ 1108 per week in Alaska for 
the maximum payment. nl83 The maximum time of payment is usually about 500 
weeks. nl84 In addition, the average death benefit for families of accident 
victims is approximately $ 57,000, whereas the survivor benefit for victims of 
occupational disease averages $ 3500. nl85 This disparity suggests that those 
who die of occupational diseases [*64] receive inadequate compensation. 
Thus victims of occupationally induced AIDS will be particularly affected, 
because many, if not all, victims will die of the disease.

we can move to the third question and ask whether this compensation will be 
sufficient to nurture the workers’ ethical duty, by ensuring that they and their 
family will not have to bear the full economic cost of occupationally related 
AIDS. The answer to this is, not unsurprisingly, rather complicated.

State workers’ compensation boards may try to adjust their policies to avoid 
this undercompensation, but it is doubtful that the insurance carriers who 
underwrite workers’ compensation are prepared financially for the burden that 
occupationally induced AIDS could create. Indeed, many insurance carriers will 
take a very hard line on such compensation nl89 and argue that other risk 
factors for AIDS must be ruled out before the occupational exposure can be taken 
seriously. nl90 Emphasis on multiple causation will reinforce the causation 
problems noted above nl91 and lead to further delays in the adjudication of 
compensation claims.



Small hospitals will argue that they and their staffs are not as well

At this point, lawyers and civil rights activists will review the same law I 
have examined in part II of this article and initiate suits to enforce patients’ 
rights to treatment. It seems clear that both statutory and common law grounds 
will support a right to emergency treatment. n!92 Thus emergency rooms will 
establish elaborate procedures for avoiding worker contact with patient blood 
and other body fluids. In addition to emergency care, both common law 
abandonment doctrines and certain state and federal statutes will prevent 
dumping of seropositive patients before their condition is stable. nl93 The law 
will provide little else, however, especially as hospitals satisfy their 
Hill-Burton responsibilities. nl94

III. CONCLUSION: ENSURING ACCESS TO HEALTH CARE FOR PEOPLE WHO 
ARE SEROPOSITIVE FOR HIV

Federal, state and local antidiscrimination statutes will prevent irrational 
treatment of people who are HIV seropositive, especially if AIDS or HIV 
seropositivity is treated under the statutes as a handicap. n!95 However, as the 
perception grows that there is truly a risk to health care workers of 
contracting HIV at the workplace, any policies designed to decrease that risk 
will seem more rational. As Wendy Parmet has noted, "[ujltimately, however, the 
question of how much risk is acceptable cannot be separated from an 
understanding of the social context in which the differential treatment occurs." 
n!96

To approach a solution to the problem I have raised, let us imagine a worst 
case scenario. Suppose that the number of infected health care workers 
increases from 13 in 1987 to 50 in 1988 and to 150 in 1989. At this point, many 
health care workers might begin to believe that the risk, while quantitatively 
small, is not insignificant. Many doctors might begin to insist on testing 
before they will conduct invasive procedures on patients. Some might even 
refuse to treat seropositive patients. Hospitals will face clamor from their 
medical staffs to institute testing for HIV antibody, a request that might be 
supported by nurses, doctors and other health care personnel. Patients with 
AIDS might begin to have trouble finding hospitals that will treat them.

and available benefits, suggest that workers’ compensation alone cannot be the 
answer. Workers’ compensation benefits will not be adequate to shift the costs 
from health care workers to deeper pockets and, as a result, will not provide 
proper reinforcement for the ethical duty to treat all patients that is 
recognized by some health care workers. In fact, the elements of the law that 
might help ensure access to health care for all patients, including those with 
AIDS, in reality present a [*65] safety net with gaping holes. Material is 
available to mend those holes, but this will require some creative use of the 
available legal tools.



What can be done to avoid this situation" I suggest that as the protection 
provided by antidiscrimination law begins to crumble, we need to support the 
ethical duty to treat with a generous system of compensation for individuals who 
contract HIV at the workplace. In other words, we must nurture the ethical duty 
to treat by shifting the costs of an occupational HIV accident from the worker 
to the government through a compensation plan. This compensation plan would be 
administered best through a system similar to workers’ compensation, but with 
some novel attributes. An outline of this proposed system follows.

equipped to prevent HIV spread as are large urban hospitals that deal [*66] 
with more seropositive patients. They will also argue that accepting HIV 
seropositive patients would create a risk that one of their staff members could 
become silently HIV seropositive and infect other patients over the course of 
several years. Courts will find it difficult to declare these kinds of 
arguments irrational and probably will accept concentrating care for AIDS 
patients and seropositive individuals at urban hospitals. Many of these urban 
hospitals will be municipal or publicly owned institutions where 
antidiscrimination laws will be more potent. n!97

As the perception of risk grows, however, fear of disease may wear down this 
moral integrity. Additionally, it is possible that life and disability 
insurance carriers will cancel the policies held by people who work at such 
hospitals. n!98 As noted above, workers’ compensation probably will be available 
for workers who contract HIV at the workplace, but the compensation may not be 
considered adequate by many workers. n!99 Thus the central urban hospitals may 
have difficulty finding adequate numbers of health care workers.

These hospitals probably will be staffed by individuals who believe they have 
a duty to help provide health care for all people, including those with a 
potentially fatal infectious disease. Many physicians will argue that this duty 
issues from their professional code of ethics. Nurses may make a similar 
argument. Support personnel and laboratory technicians will not make the same 
kind of arguments but undoubtedly will have some kind of altruistic motivations.

If the risk of occupationally induced AIDS begins to grow, care for AIDS 
patients probably will begin to centralize in certain urban hospitals committed 
to such care or required to provide such care as public institutions. Indeed, 
[*67] state health departments might provide incentives for hospitals to 
become AIDS centers, as is happening in New York City. n200 These incentives 
might consist of extra revenues or subsidies in remm for provision of care for 
all AIDS patients. In addition to providing care for patients with known AIDS, 
these instimtions either would have no required testing for HIV or would 
require testing only if an invasive procedure were to be done -- and that 
invasive procedure would be completed regardless of the result of the screening 
test. In effect, these hospitals would provide care independent of HIV antibody 
status. Of course, special precautions would have to be enforced to minimize



the risk of occupational transmission. n201

To avoid potential problems with proving causation, a presumption should be 
created that any health care worker who has AIDS or who is HIV seropositive 
contracted HIV at the workplace. To institute this policy, however, it will be 
necessary to screen those health care workers who want to be eligible for the 
compensation plan. Any worker who tests negative and then becomes positive over 
the course of employment would be eligible for compensation. This presumption 
would minimize the risk of emotionally and financially draining litigation.

First, the compensation should be 80% of the weekly wage earned by the health 
care worker who becomes disabled as a result of occupational exposure to HIV. 
This represents a slight improvement on the typical workers’ compensation 
benefit. Moreover, this weekly wage should reflect the increase in earnings 
that a trainee can expect after completion of training. For instance, a medical 
house officer would be compensated 80% of her current salary for the years she 
would have been in training, then 80% of the average internist’s wage for the 
next 20 years. The time limit on compensation also should be increased to 1000 
weeks. This level of compensation would reflect society’s commitment to health 
care for all and adequately support doctors’ and other health care workers’ 
ethical decisions.

To make these hospitals a more attractive place to work, higher wages must be 
offered. In addition, a compensation scheme that shifts the cost of 
occupationally induced AIDS should be offered to support health care workers’ 
sense of an ethical duty to treat all patients regardless of disease status. 
This compensation would be broadly similar to workers’ compensation, but should 
include some changes that overcome the deficiencies of workers’ compensation 
that are noted above. n202

[*68] On the other hand, this presumption raises the problem of screening. 
As mentioned above, n203 screening is not necessarily cost-effective and may 
lead to false positives and discrimination. The CDC has not recommended 
screening for health care workers. n204 Moreover, pre-employment or employment 
testing for HIV could lead to significant discrimination. n205 In response to 
this potential discrimination, some states have prohibited any kind of workplace 
testing. n206 In addition, case law developing around the concept of AIDS as a 
handicap has suggested that workplace discrimination based on HIV status is 
illegal. n207

There is little doubt, however, that screening must be completed for any AIDS 
occupational disease compensation program to function properly. Without 
screening, the program would be unworkable. Creating a presumption that any 
health care worker with AIDS or HIV seropositivity qualifies for a special 
compensation system would make employment in the health care industry very 
attractive to anyone who is already seropositive. For those who want to care



Who will pay for this compensation system? It would be optimal to put the 
cost of the system on those who are best able to prevent the spread of HIV. 
Because I cannot imagine which group this would be or how the financial burden 
could be so placed, I think the bill for the occupational AIDS compensation 
system should fall on the deepest pockets — the state and federal governments. 
Unfortunately, this may be a sizable bill — especially given the generous 
compensation I have outlined - and will add to the growing costs of the 
epidemic.

for AIDS patients but who are loath to undergo screening tests, employment still 
will be possible, but these individuals will not qualify for the compensation 
scheme. Thus the screening is a quid pro quo for eligibility for the 
compensation program. In this light, the screening is not mandatory unless one 
wants to qualify for the special benefits.

One alternative method of keeping health care workers on the job is the 
police power of the state. For instance, as a quid pro quo for licensure, 
doctors could be forced to serve specified terms in AIDS hospitals. This 
alternative fails for two reasons. First, it is probably not politically 
feasible in a state that values individual liberties. Second, it is doubtful 
that coerced employees would muster the compassion and diligence that is 
necessary for patient care. One could only hope we do not reach the threshold 
of this alternative.

I have no good answer for this except to say that access to health care is a 
very important value in our country. Many people may be willing to accommodate 
the injustice of a special compensation system for health care workers to 
maintain access to health care for those who are sick with HIV-related diseases.

Those who agree to screening and are antibody negative will be rescreened on 
a periodic basis to ensure seroconversion has not occurred. n208 The results of 
these tests should be maintained in strictest confidentiality. Any health care 
worker who does seroconvert will be [*69] removed from patient contact that 
could jeopardize seronegative patients. n209 Once incapacities associated with 
AIDS begin to develop, the compensation system should start to provide weekly 
payments.

This cost, however, is one that must be met. By shifting the costs of 
accidents from health workers to "deeper pockets," society can encourage the 
workers to continue to care for peoplw who are HIV seropositive. We are not yet 
at the stage where such a plan is needed, but we are at the stage where 
meaningful discussion of this and other contingency plans should occur. n210 As 
the president of the Institute of [*70] Medicine, Dr. Sam Thier, points out, 
the AIDS epidemic is now a national emergency and we must begin to think 
creatively about the problems it poses. n211
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