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PROTECTING AGAINST FRAUD AND ABUSE 

Fraud and abuse cost the health care system as much as $80 billion each 
year1• Common examples include overcharging for services, charging for medical 
care that was never delivered, providing financial incentives to doctors to refer 
patient8/nd delivering unnecessary services. 

Simplifying the health insurance system will eliminate opportunities for 
fraud based on exploiting today's overly complex system. Reforms such as the 
adoption of standard forms throughout the industry and a uniform coding system 
not only reduce administrative costs but also reduce opportunities for fraudulent~ 
billing. A.Wd for the first time, health care fraud will be designated as a crime, and 
swindlers will be seriously punished. 

Health reform proposes a number of additional, aggressive steps to root out 
and combat fraud and abuse: 

• 

• 

• 

• 

• 

• 

• 

• 

The scope of federal anti-fraud efforts will extend beyond 
government programs to include fraud in the private 
sector. 

The Departments of Justice and Health and Human 
Services will organize an All-Payer Health Care fraud 
and Abuse Enforcement Program to coordinate federal, 
state and local law-enforcement activities. 

Federal authority to seize assets from fraudulent 
providers and to levy criminal penalties for health care 
fraud expand to include filing false claims against health 
plans and other fraudulent activity. 

The existing anti-kickback law will protect all health 
plans, prohibiting the payment or receipt of any item of 
value as an inducement to refer patients for any type of 
health care service. 

With specific exceptions to ensure adequate services, 
physicians or other health professionals will be prohibited 
from referring patients to laboratories or treatment 
centers in which the physician holds a financial interest. 

A new health care fraud statute, modeled after existing 
mail and bank fraud laws, will establish penalties for 
schemes that defraud health plans. 

A new federal criminal statute will prohibit making false 
statements deliberately to health plans, health alliances 
or state agencies. 

A new criminal statute will ban the payment of bribes, gratuities or 
other inducements to employees of health plans, health alliances or 
state government agencies. 0911'1/93 

1 General Accounting Office 
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Dear Mrs. Clinton, 

Please help! 

Having bre·if< cancer and a. partial mastectomy was bad enough--but not horrible because I am 
proud of my reconstruction. 

Having had to endure chemotherapy for six months was .bad enough--but not horrible because 
I gained wisom, strenght and courage from ·the ordeal. Oh yes, and a great collection of hats! 

Having to take tamoxifen for an undetermined length .of time is bad enough because it not 
only accelarates menopause but also ensures that you will experience hot flashes--but not 
horrible because I have met and laughed with hundreds of women as I fanned myself in 
public. 

But...losing my health insurance and being unable to find full coverage (at any price!) is 
HORRIBLE! I was insured .by my ex-husband's company policy .. When his company filed 
for bankruptcy, it enabled the insurance to immediately place me on a conversion policy-­
$25,000 will last me four years if I remain totally healthy, cancer free and only require testing 
and drugs. 

In searching for c~verage, I have been told "We will never cover you, " or "You must be 
. cancer free .for at .least five years before we will consider your application,'' Or' "You must be 
treatment free for two years at which time you may apply to have the waiver concerning pre­
exisitng conditions removed." After numerous questions, I came to discover that treatment 
free me3:11s no tamoxifen, no oncologist check-ups, no bone scans, .and no other x-rays except 
mammograms. This is i.ncomprehensible! 

I presently own my own company and, after ten years. will be forced to give it up in order to 
slip into the system of a large company. The other possibility is remarraige to a person · 
working for such a comp"any. Are these options? I am a one and a half year cancer survivor 
who is doing everything medically, physically and mentally to remain cancer free, however, I 
need the pea.ce· of mind that I will be financially able to fight this disease should it ever recur. 

Tl;s Is (>v) eJ;ftJ vev:~i'rr. off& err-fa~ /vriu, {45 
!Now, v-'t 11 he pa--fi cJp"f-J /,., fl_,_ "/d1os "'0JM f 

{>d\ /hws °] .J · 



FOR RELEASE: September 15, 1993 

DEPARTMENT OF JUSTICE AND FTC 
ANTITRUST ENFORCEMENT POLICY STATEMENTS 

IN THE HEAL TH CARE AREA 

The Department of Justice and the FTC today issued six statements of their 

antitrust enforcement policies regarding mergers and other joint activities among health 

care providers. 

The six statements address: (1) hospital mergers; (2) hospital joint ventures 

involving high-technology or other expensive medical equipment; (3) physicians' provision 

of information to purchasers of health care services; (4) hospital participation in 

exchanges of price and cost information; (5) joint purchasing arrangements among health 

care providers; and (6) physician network joint ventures. 

The statements are designed to provide information to the health care community 

in a time of tremendous change, and to resolve, as completely as possible, any antitrust 

uncertainty that might deter beneficial mergers or joint ventures that promise to reduce 

health care costs. Sound antitrust enforcement will not impede efficient transactions, but 

it will continue to protect consumers against truly anticompetitive activities that lead to 

higher prices. 

Antitrust analysis is inherently fact-intensive. The six policy statements give health 

care providers guidance, in the form of "antitrust safety zones," which describe the 

circumstances under which the Agencies will not challenge conduct under the antitrust 

laws. The statements also summarize the analysis the Agencies will use to review 

conduct which falls outside the antitrust safety zones. 



Providers who wish to have the Agencies' views on specific joint activities that they 

plan to undertake may obtain a timely response through the Department's expedited 

business review procedure or the FTC's advisory opinion procedure for the health care 

community. In the policy statements, the Agencies commit to respond to requests within 

90 days after all necessary information is received regarding any matter addressed in the 

statements except hospital mergers outside the antitrust safety zone. The Agencies 

make this commitment to swift and certain expedited review in an effort to reduce antitrust 

uncertainty for the health care industry in a time of fundamental and far-reaching change. 

The Agencies also recognize that, in light of such change, additional antitrust guidance 

may be desirable in the areas covered by these policy statements, as well as in other 

evolving health care contexts. Consequently, the Agencies will issue additional policy 

statements as warranted. 

HOSPITAL MERGERS 

The Agencies have challenged only eight of well over 200 hospital mergers in the 

last five years. Many hospital mergers do not present antitrust concerns because the 

merging hospitals are not significant competitors of each other. In other cases, where a 

merger substantially reduced the number of competing hospitals in an area, the Agencies 

in the past have refrained from bringing an action because the merger produced 

significant cost savings that could not otherwise be realized. 

The policy statement establishes an antitrust safety zone for mergers where one 

of the merging hospitals is small. Specifically, the Agencies commit not to challenge, 

absent extraordinary circumstances, a merger in which one of the merging hospitals has 

- 2 -



less than 1 00 licensed beds and an average daily inpatient census of less than 40 

patients. This antitrust safety zone will be especially helpful for small rural hospitals, who 

consider a merger necessary in order to continue providing services, but who fear the 

cost of an expensive investigation by federal antitrust authorities. 

Hospitals which are unsure if they are within the safety zone may obtain timely 

advice from the Agencies through the expedited 90-day review procedure set forth in the 

policy statement. 

HOSPITAL JOINT VENTURES INVOLVING 
HIGH-TECHNOLOGY OR OTHER EQUIPMENT 

The Agencies have never challenged a joint venture among hospitals to purchase 

or operate high-technology or other expensive medical equipment. In most cases, these 

collaborative activities create procompetitive efficiencies that benefit consumers, which 

outweigh any potential anticompetitive harm. Although numerous hospitals presently 

participate in joint ventures, it has been suggested that fear of antitrust enforcement 

currently chills such ventures and forces hospitals to purchase expensive equipment 

individually, even though joint ventures clearly would be more efficient and less 

expensive. 

The policy statement sets out an antitrust safety zone for joint ventures involving 

high-technology or other expensive equipment that must be shared in order to allow the 

hospitals to recover the cost of acquiring, operating and marketing the services provided 

by the equipment. As long as the joint venture is reasonably necessary to recover these 

costs and does not include a hospital or a group of hospitals that could have offered a 
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competing service to the planned joint venture, the Agencies will not challenge, absent 

extraordinary circumstances, the formation or operation of the venture. For example, joint 

ventures among rural hospitals to share MRls or other expensive equipment and 

agreements among community hospitals to operate helicopter or other expensive services 

jointly normally will fall within the antitrust safety zone. 

Joint ventures that fall outside the antitrust safety zone do not necessarily raise 

significant antitrust concerns. The policy statement, therefore, includes a brief description 

and examples of how these ventures will be analyzed. Hospitals considering joint 

ventures may obtain timely advice from the Agencies through the expedited 90-day review 

procedure set forth in the policy statement. 

PHYSICIANS' PROVISION OF INFORMATION 
TO PURCHASERS OF HEAL TH CARE SERVICES 

This policy statement defines an antitrust safety zone that covers the collective 

provision of non-price information by physicians to purchasers of health care services. 

The collective provision of this type of information will have procompetitive benefits and 

allow physicians to work with health care purchasers to improve the quality of care that 

patients receive. The policy statements provide that the Agencies will not challenge, 

absent extraordinary circumstances, the collective provision of underlying medical data, 

including the development of suggested practice parameters. 

The safety zone would not cover physicians who collectively threaten to or actually 

refuse to deal with a purchaser because they object to the purchaser's .administrative, 

clinical or other terms governing the provision of services. In addition, it does not cover 

- 4 -



the collective provision of fee-related information. The collective provision of price 

information is not, however, necessarily illegal. Physicians who wish collectively to 

provide such information may receive timely advice from the Agencies under the 

expedited 90-day review procedure. 

HOSPITAL PARTICIPATION IN EXCHANGES 
OF PRICE AND COST INFORMATION 

This policy statement defines an antitrust safety zone that covers hospital 

participation in written surveys of prices for hospital services or wages, salaries or 

benefits of hospital personnel. The safety zone applies where (1) the survey is managed 

by a third party, (2) the information collected for the survey is more than three months 

old, and (3) the price or cost data reported are based on data from at least five hospitals 

and aggregated so that the prices charged or compensation paid by particular hospitals 

cannot be identified. 

The policy statement also includes a description of how the Agencies will evaluate 

information exchanges that fall outside the antitrust safety zone. Hospitals that are 

unsure of the legality of a proposed survey can obtain timely advice from the Agencies 

through the expedited 90-day review procedure set forth in the policy statement. 

JOINT PURCHASING ARRANGEMENTS 
AMONG HEAL TH CARE PROVIDERS 

Most joint purchasing arrangements among hospitals or other health care providers 

do not raise antitrust concerns; indeed the Agencies have never challenged such a joint 

purchasing arrangement. Such collaborative activities typically allow the participants .to 
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achieve efficiencies that will benefit consumers. This policy statement covers 

arrangements among providers to purchase such goods and services as laundry or food 

services, computer or data processing services, and prescription drug and other 

pharmaceutical products. 

Under the policy statement, the Agencies will not challenge, absent extraordinary 

circumstances, a joint purchasing arrangement if the group's purchases account for less 

than 35 percent of the total purchases of the relevant product or service, and the cost of 

the product o.r service being jointly purchased accounts for less than 20 percent of the 

total revenues from all products or services sold by each participant in the joint 

purchasing arrangement. 

PHYSICIAN NETWORK JOINT VENTURES 

This policy statement sets forth the Agencies' analysis of the formation of physician 

network joint ventures that are controlled by physicians and that jointly market the 

services of their member physicians. These joint arrangements have the potential to 

provide quality services at reduced costs, and can offer significant pro-competitive 

benefits for consumers. Physicians who participate in legitimate network joint ventures 

can collectively provide information to health care purchasers, and jointly negotiate with 

them. 

The policy statement sets forth an antitrust safety zone that covers physician 

network joint ventures comprised of 20 percent or less of the physicians in each physician 

specialty in the relevant geographic market, when the members share substantial financial 
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risk. The statement includes examples of physician network joint ventures that would 

meet the requirement of sharing substantial financial risk. 

The statement also includes a brief description and examples to illustrate how the 

Agencies will analyze a physician network joint venture that does not fall within the 

antitrust safety zone. Physicians forming network joint ventures can obtain timely antitrust 

advice from the Agencies under the expedited 90-day review procedure. 

7076.doc 
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FOR RELEASE: September 15, 1993 

DEPARTMENT OF JUSTICE AND FTC 
ANTITRUST ENFORCEMENT POLICY STATEMENTS 

IN THE HEAL TH CARE AREA 

The Department of Justice and the FTC today issued six statements of their 

antitrust enforcement policies regarding mergers and other joint activities among health 

care providers. 

The six statements address: (1) hospital mergers; (2) hospital joint ventures 

involving high-technology or other expensive medical equipment; (3) physicians' provision 

of information to purchasers of health care services; (4) hospital participation in 

exchanges of price and cost information; (5) joint purchasing arrangements among health 

care providers; and (6) physician network joint ventures. 
'· ' \ 

The statements ar~. designed to provide information to the health care community 

in a time of tremendous change, and to resolve, as completely as possible, any antitrust 

uncertainty that might deter beneficial mergers or joint ventures that promise to reduce 

health care costs. Sound antitrust enforcement will not impede efficient transactions, but 

it will continue to protect consumers against truly anticompetitive activities that lead to 

higher prices. 

Antitrust analysis is inherently fact-intensive. The six policy statements give health 

care providers guidance, in the form of "antitrust safety zones," which describe the 

circumstances under which the Agencies will not challenge conduct under the antitrust 

laws. The statements also summarize the analysis the Agencies will use to review 

conduct which falls outside the antitrust safety zones. 



, 

Providers who wish to have the Agencies' views on specific joint activities that they 

plan to undertake may obtain a timely response through the Department's expedited 

business review procedure or the FTC's advisory opinion procedure for the health care 

community. In the policy statements, the Agencies commit to respond to requests within 

90 days after all necessary information is received regarding any matter addressed in the 

statements except hospital mergers outside the antitrust safety zone. The Agencies 

make this commitment to swift and certain expedited review in an effort to reduce antitrust 

uncertainty for the health care industry in a time of fundamental and far-reaching change. 

The Agencies also recognize that, in light of such change, additional antitrust guidance 

may be desirable in the areas covered by these policy statements, as well as in other 

evolving health care contexts. Consequently, the Agencies will issue additional policy 
<. 
\, 

statements as warranted. 

HOSPITAL MERGERS 

The Agencies have challenged only eight of well over 200 hospital mergers in the 

last five years. Many hospital mergers do not present antitrust concerns because the 

merging hospitals are not significant competitors of each other. In other cases, where a 

merger substantially reduced the number of competing hospitals in an area, the Agencies 

in the past have refrained from bringing an action because the merger produced 

significant cost savings that could not otherwise be realized. 

The policy statement establishes an antitrust safety zone for mergers where one 

of the merging hospitals is small. Specifically, the Agencies commit not to challenge, 

absent extraordinary circumstances, a merger in which one of the merging hospitals has 

- 2 -



less than 1 00 licensed beds and an average daily inpatient census of less than 40 

patients. This antitrust safety zone will be especially helpful for small rural hospitals, who 

consider a merger necessary in order to continue providing services, but who fear the 

cost of an expensive investigation by federal antitrust authorities. 

Hospitals which are unsure if they are within the safety zone may obtain timely 

advice from the Agencies through the expedited 90-day review procedure set forth in the 

policy statement. 

HOSPITAL JOINT VENTURES INVOLVING 
HIGH-TECHNOLOGY OR OTHER EQUIPMENT 

The Agencies have never challenged a joint venture among hospitals to purchase 

or operate high-technology or other expensive medical equipment. In most cases, these 
'.; 

"· collaborative activities cr~.ate procompetitive efficiencies that benefit consumers, which 

outweigh any potential anticompetitive harm. Although numerous hospitals presently 

participate in joint ventures, it has been suggested that fear of antitrust enforcement 

currently chills such ventures and forces hospitals to purchase expensive equipment 

individually, even· ·though joint ventures clearly would be more efficient and less 

expensive. 

The policy statement sets out an antitrust safety zone for joint ventures involving 

high-technology or other expensive equipment that must be shared in order to allow the 

hospitals to recover the cost of acquiring, operating and marketing the services provided 

by the equipment. As long as the joint venture is reasonably necessary to recover these 

costs and does not include a hospital or a group of hospitals that could have offered a 
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competing service to the planned joint venture, the Agencies will not challenge, absent 

extraordinary circumstances, the formation or operation of the venture. For example, joint 

ventures among rural hospitals to share MRls or other expensive equipment and 

agreements among community hospitals to operate helicopter or other expensive services 

jointly normally will fall within the antitrust safety zone. 

Joint ventures that fall outside the antitrust safety zone do not necessarily raise 

significant antitrust concerns. The policy statement, therefore, includes a brief description 

and examples of how these ventures will be analyzed. Hospitals considering joint 

ventures may obtain timely advice from the Agencies through the expedited 90-day review 

procedure set forth in the policy statement. 

PHYSICIANS' PROVl$10N OF INFORMATION 
TO PURCHASERS OF HEAL TH CARE SERVICES 

This policy statement defines an antitrust safety zone that covers the collective 

provision of non-price information by physicians to purchasers of health care services. 

The collective provision of this type of information will have procompetitive benefits and 

allow physicians to work with health care purchasers to improve the quality of care that 

patients receive. The policy statements provide that the Agencies will not challenge, 

absent extraordinary circumstances, the collective provision of underlying medical data, 

including the development of suggested practice parameters. 

The safety zone would not cover physicians who collectively threaten to or actually 

refuse to deal with a purchaser because they object to the purchaser's administrative, 

clinical or other terms governing the provision of services. In addition, it does not cover 
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the collective provision of fee-related information. The collective provision of price 

information is not, however, necessarily illegal. Physicians who wish collectively to 

provide such information may receive timely advice from the Agencies under the 

expedited 90-day review procedure. 

HOSPITAL PARTICIPATION IN EXCHANGES 
OF PRICE AND COST INFORMATION 

This policy statement defines an antitrust safety zone that covers hospital 

participation in written surveys of prices for hospital services or wages, salaries or 

benefits of hospital personnel. The safety zone applies where (1) the survey is managed 

by a third party, (2) the information collected for the survey is more than three months 

old, and (3) the price or cost data reported are based on data from at least five hospitals 
'· ' \ 

and aggregated so that t~e prices charged or compensation paid by particular hospitals 

cannot be identified. 

The policy statement also includes a description of how the Agencies will evaluate 

information exchanges that fall outside the antitrust safety zone. Hospitals that are 

unsure of the legality of a proposed survey can obtain timely advice from the Agencies 

through the expedited 90-day review procedure set forth in the policy statement. 

JOINT PURCHASING ARRANGEMENTS 
AMONG HEAL TH CARE PROVIDERS 

Most joint purchasing arrangements among hospitals or other health care providers 

do not raise antitrust concerns; indeed the Agencies have never challenged such a joint 

purchasing arrangement. Such collaborative activities typically allow the participants to 
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achieve efficiencies that will benefit consumers. This policy statement covers 

arrangements among providers to purchase such goods and services as laundry or food 

services, computer or data processing services, and prescription drug and other 

pharmaceutical products. 

Under the policy statement, the Agencies will not challenge, absent extraordinary 

circumstances, a joint purchasing arrangement if the group's purchases account for less 

than 35 percent of the total purchases of the relevant product or service, and the cost of 

the product or service being jointly purchased accounts for less than 20 percent of the 

total revenues from all products or services sold by each participant in the joint 

purchasing arrangement. 

PHYSICIAN NETWORK JOINT VENTURES 

This policy statement sets forth the Agencies' analysis of the formation of physician 

network joint ventures that are controlled by physicians and that jointly market the 

services of their member physicians. These joint arrangements have the potential to 

provide quality services at reduced costs, and can offer significant pro-competitive 

benefits for consumers. Physicians who participate in legitimate network joint ventures 

can collectively provide information to health care purchasers, and jointly negotiate with 

them. 

The policy statement sets forth an antitrust safety zone that covers physician 

network joint ventures comprised of 20 percent or less of the physicians in each physician 

specialty in the relevant geographic market, when the members share substantial financial 
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risk. The statement includes examples of physician network joint ventures that would 

meet the requirement of sharing substantial financial risk. 

The statement also includes a brief description and examples to illustrate how the 

Agenc_ies will analyze a physician network joint venture that does not fall within the 

antitrust safety zone. Physicians forming network joint ventures can obtain timely antitrust 

advice from the Agencies under the expedited 90-day review procedure. 

7076.doc 
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... l 
These antitrust guidelines are a good example of what health 

care reform is all about. We can lower costs, maintain high 

quality, and eliminate the perverse incentives in our current 

system. 

These guidelines give hospitals and doctors what they have 

asked for - certainty that they can provide high quality health 

care by sharing services, save consumers money, and lower health 

care expenditures. 

Let me give an example. I have heard repeatedly from 

hospitals that they would jointly purchase high-tech equipment, 

but they fear antitrust prosecution. 

These guidelines give them the certainty they have been 

asking for. Instead of every hospital purchasing the latest 

piece of equipment, they could share equipment. 

And look at what that accomplishes - -

• Equipment does not stand idle; 

• Consumers pay for only 1/2 the equipment; 

• Hospitals save money; 

• Pressure on physicians to order tests to pay for 

machinery is gone. 

• High quality remains, and the latest technology is 

available to everyone. 



-
There are other examples -- allowing physicians in a network 

to get together to control costs; allowing mergers when they are 

competitive and save consumers money. 

Everybody benefits. Most importantly: consumers pay less 

for the same care they get today. We have a competitive health 

care system, but one that allows wise expenditures; not just 

spending money for every new piece of equipment and making the 

consumer foot the bill. 
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TO: 

FROM: 
DATE: 
SUBJECT: 

MEMORANDUM 

BOB BOORSTIN 
JEFF ELLER 
PATTI SOLIS 
MELANNE VERVEER 
MAGGIE WILLIAMS 

JULIA MOFFETF(lV\ 
SEPTEMBER 10, 1993 
FAMILIES USA REPORT 

I think everyone is somewhat familiar with the history of this report stating the number of 
uninsured people in each state: 

We had first suggested that Families USA present the report to Mrs. Clinton following the 
"Letters" event on the 15th. Families USA then said that Members of Congress were very 
eager to use the report as the basis for their district events on the 12th and 13th, which we 
were pleased to have happen. 

While speaking with Ron Pollock yesterday, he conveyed the following. They are no longer 
looking to release the report on the 12th and 13th. The report is generating a lot of 
preliminary press interest. And, Families USA's preference is to, once again, attempt to time 
the release with an appearance by Mrs. Clinton. 

I know that this was something both Maggie and Mrs. Clinton were interested in trying to 
make happen. I suggested that maybe we could follow the "Letters" event now scheduled for 
the 16th, but Ron says Families USA is unable to do it on that date. Their preference is 
Sunday, the 19th, although they know it is a down day. There are rumors that there might be 
a little bit of time on the 18th. 

If the 18th looks possible, please let me know so that I might factor it in to our 
comprehensive schedule as it has the ability to make news for the Sunday papers. Also, I am 
talking to Ron Pollock often for the "Letters" event, so please let me know if I can be helpful 
in communicating some resolution to him. He leaves town for the weekend at 2:00 this 
afternoon, and was looking for any information he could get before then if at all possible. 

Thanks very much! 


