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T«c of HCACTm 4^0 5£RV«Cii

MAY 2 I B3T

The HoDorablc N«wi Gingrich 
Speakex of the House of Represeniativcs 
WashingtEm, P.Q. 20505

Dear Mr. Speaker:

Mfc to offer an. Admini-^ftaDOn legislalive proposal forreviialiTing xhe Public Health 
Sezvice. Thepjopoaalcxcludcslhcbildgrtprovrsrans sent Separately to the Congress.

Tbe enclosed pioposal addresses two iroportant needs. Fuat, fisr each piugxam area, it 
xocoxnioeoda the teaudiorizaQad of e latge\moiber of caepired or eaqaiting Deparrmciil programs 
Tt'-r H7-F- tpiprttt.jnt fee promoting the health of ffic Aingican pubOe. Second, it recommends a 
yyiinili^ir of cofisolidadons snd itnprewetnents to ojhance the cfEictivcncss and efficiency of 
public health progtams.

With request, for each poblic health agency whUn rhe Depanment. wc’are providing a 
detailed list oftheprogtani authorities for vdu«i>v(re are seeking reatrthorization. Wc are also 
providing descriptions of our specific recocnmcndadons program consolidatioas and
inipxtsveniems. In addition, the Adnrinistiajion will he providing separately some specific 
legislative actions regaining pro grams that receive funding through the Supezfund authatiiy, 
inchiding some in my Departmei^

We urge the Congress to give its pronqX and J&voiablc considetazion to this proposal.

We ate advised by the Office of Max^cment and Budget that enactment of this proposal would 
be in accord with the program of the Rteideat

Sincerely, ' '

Doima E. Shalala

Enclosure

7
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OFFICE OF PUBUC HEALTH AND SCIENCE 
FISCAl. YEAR 1998 LEGISLATIVE PROPOSAL

Seek Comparable EEO Treatment

iinHer ^amt* EEO AnTf-discrnritnafinn T^ws aS TTiembers of
rh«» Ar*n^ T~nrges-

iaa: Section 221 of me PHS Ad (42 U^.C, 213J, addressing the riglixs and privileges 
sinned Corps Officers has no provision pertaining to applicability of the Armed

1

Forces standard for comnussiooed corps ofibcers. However, by longstanding pcacdoe, the 
Conumssioned Corps has fbllcnved the Armed Fbiees model with regard to emplo^rment 
disciiminaTioD coir^tahits.

Five Federal couns Lave addressed the issue of whether Public Health Service Conmiissioned 
Offreexs are subject to (he previsions of Tllle VII of-the Civil Ri^ns Act (42 U.S.C. 2000c-I6.) 
rn the same manner as Federal civil service employees. Three of the courts have aaocludcd that 
PHS officers are not covered by Tide Vn while two courts have reached die opposhc 
cQuclnsioii. Since 1996, the Solicitor General (revecsing longsian^ng practice} has determmed 
to no loogcx contest coun decirions that place PHS ConuuUsinin-d Officcre noder the provisious 
of Title vn penaining to other civil service employees. The effect of this decision is that claims 
regarding passible discriminadon on the basis of rare, gender, disability, nadoinl origin, axxl 
religion are now bemg processed using EEO prooedotes applicable to Federal civil service 
cn^Ioyccs rather than procedures applicable to membeis of the Unifonned Services.

Proposal: Detan. active service of Commissioned Corps Offleers active miliiaty service in the 
Armea Forces of the United Slates for purposes of all laws related to discrimziiation on tiie basis 
of race, color,-sex, ethnic origin, and religion. '

Permit officen to pursue discrimlaatian claims, as has been the past practice, under regulations 
of the DcparCneiit of Health and Human Services-pursuant (o and-disexirmnation laws govermng 
the Armed Forces rather than permittuig them to f3e claims -ander Title VH procedures that 
pertain to Federal ejvU service employees. _

Rationale! The reversal of longstanding pxacrice of the Solicitor General could expose the 
Commissioned Corps to unintended and anomalous consequences. It has been a longstanding 
effort, on the pan of the Xlcparnnent of Health and Human Services, to svqipotx ireatmeut of 
Commissioned Corps members consistent with the rules that apply to the Unifonned Services 
(Armed Forces) generally. Like the other Uniformed Services, the PHS Commissioned Corps 
has bad an adnunisxraiive policy in place prohibiting discrimiiiadon on the basis of race, color, 
national origin, gender, and religion. However, blurring the distinction between PHS 
Coziunissioned Corps and civil service by considering officers'as cmployetss for Title VII
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purposes undercuts the viahiliiy of the PHS Coimnissioncd Corps as a Unifotined-Services 
within the Depaitmeni- This proposal concinues to advance this consistent treatment.

Prior to appoiotment in the commissioned <^tps, individuals must meet physical and mental 
standards that arc based on the standanls Employed by the Armed Forces. These standards are 
in keeping with the eicpeciadan.ifaat the Corps is ready, in eiuci geodes, to be called up by the 
President in a fashion analogobs to the armed forces in order to provide healdi services where 
needed. In addition, fitness for du^ detemunanons for aedve duty PRS ofnarrs arc conducted 
under the same law (10 U.S.C. Chapter 61) and procedures that apply to Armed Forces 
membccs. If an officer is sepaxansd firom active doty because be/sbe is detei mined to be unHt for 
dojy due to physical or mental impairrocni; the officer receives compeosadon (severance pay or 
disability ledred iny} under the same law that governs the Armed Forces (10 U.S.C. Chapter 
61). PHS officers, like Armed Fortes members, are subject to reassignment at ary time to meet 
the needs of PBS, and the corps may he made a militaty aervii^by Executive Order of the 
Presidem in time of 'war or emergency involvii^ tbe natioiial defense.

Cost: None.to the Fedexal Govemotent 

Tgr-quirem^nr^- None 

F.frecrfve Date: Upon enactment

c<vc
y\o4- ntvo a-

^ —
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Office of the Solicitor General

The SaSeUor Central
VaiJuntion. D.C- ZOSSO

July 2S. 1995

Harriet S. Ratob, Esq.
and Human Serviuaa

Washington, D-C. 20201
Re: £arUPii V. Shalal^, No- AW-94-1928

(D. Md. Mar. 17, 1995)

Dear Harxiet;

■ tit"
IppLl in ?hi= cov«i%omi«ion=d'‘cE£i=:e?s
VII of the Civil Although I recognize thatof the Humai'se^ices^has long maintained
the Department of not covered by Title VII, I
that can no longer defend that position in
have that no appeal on that ^exmd
court, and have j j^now that staff lawyers in
should be authorized in _ • ^ this decision to your staff,

deci.iou directly tn
you. ■

As your letter whetSr^the PHS has an
considered the issue the -'military exception"
exemption from Title ^ , j excludes uniformed members ofwhirl several cc«« S T?tle VII. Compare
Che armed L 527 noth Cir. 1986) (extending
Salazar v. F 2d 52/ ^ 354
milita^ exception to PH ) h ^ arising under
lection'Iie ol the l^i^mtation Act) . After fully considering
fhf issue, I have concluded that the reasoning of Sala^ is no 

persuasive.
The -calazar court pointed cut ^hat Title

-’employees" of the fed^ral^govmment^^^ -employees" within the
SS”in^o^Ti?^e^Il because they are excluded from the

Accachnenc A
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J "ernlovee" in Title 5 of the United States Code.
!?= IndlcaiiL in Tills

'«Slns of tLt t-rm. Members of Che
be "emn^ovees" of Che federal governnsnc under a common Wers?L-d?n; of that terr. since they are unable to leave

ac will and am aubjsct Co .xUca^ law as wall 
as milicary discipline, buc cbe same cannoc be saxd of
comm-sstonec ?KS officers.

I^ef‘fIc«s”ar^'sSieircr?he C?le ^rSuSry duscioe-
V to the PKS. The other factors cited by g^lazju:-- 

Chat PFS officers wear uniforms, are assigned ranks equivalent Co 
mnLa^ ranis, and rsosive pay cied Co milicary Pjy 
not al^e sufficient to exclude phs o^icers from x.cle II, 
given the broad reach of that remedial statute.

TWO other matters are of concern to the PHS. ,have pointed out that the President has authority to militar^e 
Che PFS during wartime, and by doing so can effectively convert . 
the PFS into lart of the armed services. My conclusion that PHS 
officers are protected by Title vil is limited to normal 
lllcellL operttions of the PHS, and ic is not intended to 
preclude the argument that the PHS would be
military exception if the President were to mobilize the PHS 

pa_2-t of the armed forces,
s-cond, because PHS may be required to assist milita^ 

during'combac it has enhanced physical fitness retirements for 
its commissioned officers. There may be concern that those 
requirements would conflict with various federal lave prohibiting 
discrimination against the disabled, vh^h in^rporate ^ome or 

cf Title VII. I believe that, if physiol-1 fitness 
is'^aii important condition of service as an of the PHS
under particular circumstances, that fact would be relev^ , 
under handicap discrimination laws, to determining whether any 6fsHilin.tiol has occurred and whether an _ accommodation would be
reasonable under those circumstances. It is not. however.
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encirely to escclude Pks officers from the coverage

Sincerely,

ru-osi)
Drew S. Days, III 
Solicitor General

cc: Frank W. Hunger
Assistant Attorney General 

Civil Division 
Walter E. Dellinger 
Assistant Attorney General 

Office of Legal Counsel 
Deval L. Patrick 
Assistant Attorney General 

Civil Rights Division 
Gilbert F. Casellas 
Chairman, Equal Employment 

Opportunities Conimission
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Mr. Dan J. Rondeau, Director 
Office of Civil Rights 
Environmental Protection Agency 
Washington, D.C. 20460

Dear Mr. Rondeau:

This responds to your letter inquiring into the EEOC's position 
on jurisdiction under 29 CFR Part 1614 over Public Health Service 
Officers. As you know, the courts that have examined this issue 
are split on whether commissioned Public Health Service Officers 
are covered under EEOC Regulation 29 CFR Part 1614. compare 
.Sg_la2ar v. HHS, 787 F.2d 527 (loth Cir. 1986) (PHS Officers are 
within the military exception to 1614 and are exempt from 
coverage under Title VII) with Milbert v. Kood. 830 F.2d 354 
(p.C. Cir. 1987) (PHS officers are covered under section 717 of 
Title VII, 42 U.S.C. § 2000e~l6, and section 505 of the 
Rehabilitation Act, 29 U.S.C. 794(a)). The Commission believes 
that Milbert was correctly decided.

Section 717(a) of Title VII of the Civil Rights Act of 1964, 42 
use 2000e-16(a), covers employment actions within military 
departments, executive agencies, the United States Postal Service 
and Postal Rate Commission, and competitive service positions of 
the legislative and judicial branches. Military departments as 
defined by 5 USC 102 are the Departments of the Army, Navy and 
Air Force. As defined in 5 USC 105, an executive agency is "an 
Executive department, a Government corporation, and an 
independent establishment." While HHS would not fall into the 
definition of military departments, it would fall into the 
definition of executive agency. Therefore, PHS officers, as 
employees of HHS, would appear to be covered.

There is a judicially recognized exception to the coverage of 
section 717 for uniformed members of military departments. EEOC 
Regulation 29 CFR 1614.103(d)(1) incorporates this exemption for 
uniformed members of military departments. Exemptions and 
exceptions to remedial statutes like Title vil should be strictly 
and narrowly construed. This is especially the case where the 
exception is implied rather than express. Although PHS officers 
are uniformed, they do not come within the exception because they 
are not employed by a military department. While the President 
may "militarize" PHS officers during wartime, we see no reason to 
expand the exception to encompass PHS officers in peacetime.

In a letter dated July 28, 1995, the Solicitor. General notified 
HHS of DOJ's position that commissioned officers are covered by 
section 717 and that DOJ would no longer defend HHS' contrary

Ac tachme n c C
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position. The Solicitor General's letter determined that the 
Milbert case extending Title VII coverage to PHS officers was 
persuasive and that the reasoning of the Salazar decision was 
flawed. Further, the letter stated that the public policy 
reasons for excluding military from Title VII coverage, such as 
concerns about the court's second guessing of military decisions 
and the application of the Uniform Code of Military Justice to 
members of the armed forces, do not apply to the PHS. The 
Solicitor General noted that the position that PHS officers are 
covered under Title VII is limited to normal peacetime 
operations.

While we were considering your request, the Director of the 
commission's office of Federal Operations received a July 5, 1996 
letter from Timothy M. White, Deputy Associate Legal Counsel, 
Department of Health and Human Services (HHS). In his letter,
Mr. White states that they have revisited the question and will 
process complaints by members of the Commissioned Corps pursuant 
to 29 C.F.R. Part 1614. We attach a copy of Mr. White's letter.

In light of our analysis of the statutory and regulatory 
language, the Hilbert decision, the Solicitor General's letter 
and the recent HHS letter, we believe that Public Health Service 
Officers are entitled to file complaints under 29 CFR Part 1614 
and section 717. Therefore, we advise federal agencies to 
provide Public Health Service Officers with rights under 29 CFR 
Part 1614 including hearing and appeal rights. Moreover, federal 
agencies should not sign MOU's or agreements with HHS or PHS 
inconsistent with such coverage nor enter into agreements denying 
full rights under Title VII and other employment discrimination 
statutes.

Sincerely,Nicholas M. Inzeo
Nicholas M. Inzeo 
Deputy Legal Counsel

cc: Dr. Audrey F. Manley
Acting Surgeon General 
Public Health Service

Timothy M. White
Deputy Associate General Counsel 
Department of Health and Human Services
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Office of the Secretary

Office of the General Counsel 
Business ana AOmlnlstrative Law 
Rm. 5362 Cohen BlOfl.
330 Independence Ave.. S.W. 
Washington, 0 C- 20201

July 5, 1996

Ms. Ronnie Blumenthal, Director 
Office of Federal Operations 
Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, D.C. 20507

Dear Ms. Blumenthal;

As you know, the Department of Health and Human Services 
(Department or HHS) has been asserting the position that officers 
of the Commissioned Corps of the Public Health Service (PHS), 
like uniformed members of the armed services, are not "employees" 
fojf purposes of 42 U.S.C. § 2000e-l6 (a) , and therefore are not 
covered by Title VII of the Civil Rights Act of 1964, as amended, 
42 U.S.C. §§ 2000e to 2000e-17, or other statutes prohibiting 
discrimination in federal sector employment. However, the 
Department has processed employment discrimination complaints 
brought by Commissioned Corps officers under PHS internal 
administrative procedures not governed by regulations promulgated 
by the Equal Employment Opportunity Commission (EEOC). These 
procedures do not afford an opportunity for a hearing before an 
EEOC administrative judge, nor any kind of review on appeal to 

the EEOC.
Several courts have considered this issue, and the Department's 
view has often prevailed. Recently, however, the Solicitor 
General notified us that he would not advocate this position in a 
case in which the district court had adopted this reasoning, but 
in which the unsuccessful plaintiff had taken an appeal to the 
Eleventh Circuit. Similarly, in a case pending in the District 
of Maryland, when the district court rejected our approach, the 
Solicitor General refused to authorize an interlocutory appeal. 
Thus, we have revisited the question, and now plan to process 
discrimination complaints brought by members of the Commissioned 
Corps pursuant to 29 C.F.R. Part 1614.

The application of EEOC regulations to complaints of 
discrimination by Commissioned Corps officers will probably 
increase the number of HHS cases referred to the EEOC for 
hearings, and probably also increase the number of appeals from 
final agency decisions to the EEOC. We look forward to working

Attachment B
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Page 2 - Ms. Ronnie Blumenthal

with che EEOC in resolving chese complaints, and welcome any 
comments or suggestions you may have. Please let me know if you 
have any concerns about our implementation of this new policy.

Sincerely,

Timothy M. White
Deputy Associate General Counsel


