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. THE SECRETARY OF HEAL TN AND HUaAN SERVICES
A . T Q. OC. TATOH

CMAY 211 =97
v
The Hooorable Newt Gingrich
Speaker of the House of Representatives

Washington, D.C. 20505

Dear Mr. Speaker:

We wish 10 offcr an Administraion legislstive proposal for revitalizing the Public Health
Service. The proposal excludes the budget provisions scuf scparately 10 the Congress.

The enclosed propasal addresses twao important necds. Fust, for each program area, it
secommends the reauthotization of 2 large mumber of expired or expiring Department programs
that ar= important for promoting the health of the American public. Second, it recommends a
number of cansolidations and improvements 1o exhance the effectivencess and cfficiency of
public bealth progtams

With this request, for cach pablic health sgency within dic Deparunent, we'arc providing a
detailed list of the peogram antherities for which we arc secking reauthorization. We are alsa
providing descriptions of gur specific recammeidatons for program consolidations and
improvemens. In addition, the Administration Wwill be providing scparately same specific
lepislative actions regarding programs that recéive funding through the Superfund authority.
jnchading somc in my Depmument.

We nrge the Congress to give its prompt and favorable consideration to this proposal.

We ure advised by the Office of Management and Budget that enactment of this propesal would
be in accord with the program of the Fresidenr.

- =
-l

- Sincerely, . -

S Sl

Donna E. Shalala

"
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Enclaosure
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. Badlqround T 9 + Excuyhion fom Title vl
wlc Mmlw 0SG-98/01

2/19/197

QFFICE OF PUBLIC HEALTH AND SCIENCE
FISCAL YEAR 1998 L EGISLATIVE PROPOSAL

Serk Cgmpzrablc EEO Treaament

Current Law: Section 221 of the PHS Act (42 U.S.C, 213), addressing the rights and privileges
of Commissioged Corps Officers has po provision pertaiming to applicability of the Armed
Forces standard for commissioned corps officers, However, by longstanding practice, the
Commussjourd Corps has followed the Armed Foroes model wirth regard 10 employment
discrimination complaints.

Five Federal courts bave addressed the issue of whether Public Health Sexvice Commissioned
Officors are subject 1o the pravisions aof Title VII of-the Civil Rights Act (42 U.S.C. 2000¢-16.)
in the same mammer as Federal civil service employeces. Three of the courts have concluded that
‘PHSoﬂic:maremtcova:dbmi:VHwhﬂctwmInvemchadthcoppashc
conclusion. Since 1996, the Solicitor General (reversing longstanding practice) has determined
10 0o longer contest court decisions that place PHS Cammissiancd Officers undex the provisions
of Title VII pertainimg 1o otber &ivil sexvice emplayees, The effect of this decision is that claims
regarding possible discrimination on the basis of rarc, gender, disability, nadonal origin, and
religion are now being processed using EEO proczdures applicable to Federal civil service
employees rather than procedurces applicable ta members of the Uniformed Services. .

Proposal: Deetn active service of Commissjoned Carps Offlcers active milimry service in the
Armeq Forces of the United Srates for purposes of all laws related to discrimination on the basis
of race, color,_sex, ethnic erigin, and religion.

Permit officets to pursue discrimination claims, as has been the past practice, under regulations
of the Department of Hezlth and Human Services pursuant to apri-discrimination laws governing
the Armned Forces rather than permitting them o file clzims nader Tidle VII pmmdun:ttm.
pertain to Federal cjvil service employees, -

- -
-
—a—

Ratiopale: The reversal of longstanding practice of the Sohcxtnr General could :xpcse the
Commissioned Corps to upiniended and anomalous consequences. It has bean a longsanding

- effort. on the part of the Deparmment of Health and Human Services, 1 support treatment of
Commissioned Corps mcmbers cansistent with the rules that apply to the Uniformed Sexvices
(Armed Forces) generally. Like the other Uniformed Services, the PHS Commisgsionsd Corps
has bad an adminisuative policy in place prohibiting discrimination on the basis of race. color,
national origin, gender. and refigion. However, bhurring M distinction berween PHS
Commissioned Corps and civil service by considering officers’as employees for Title VI
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purposes unadercuts the viability of the PHS Commissioned Corps as 2 Uniformed Services
within the Department This proposal cantinues ta advance this consisient treatment.

Prior w0 appoinoment in the commissioncd corps, individuals must meet physical and mental
standards that are based on the sandards Employed by the Artoed Forces. These standards are
in keeping with the expectation that the Corps is ready, in emergencies. © be called up by the
President in a fashion analogots 1o the armed forees in order to provide health services where
needed. In addition, fitness for duty determinations for active duty PHS officers are conducted
vader the same law (10 U.S.C. Chapter 61) and proccdares that apply to Armed Forces .
members. If an officer Is scparated from active daty because he/she is desermincd to be unfir for
dury duc 1o physical or mental impaisment, the officer reczives compensation (severance pay or
disability retired pay) under the same law that governs the Armed Fotces (10 U.S.C. Chapter
61). PHS officers, like Aned Forees members, are subject o reassignment at any time 10 meet
the needs of PHS, and the torps may be made a military ice by Exeanive Order of the
President In trme of war ar emetpency mvolving the national defense.

Cost- None.1o the Federal Government ) So cve
. N : not now
Prrsgnoel Regquiremenrs: Noone e N '
m‘h"}'ah-jw

Effective Date: Upon enzctinent

>t

nt
M}



| Pobles Hoaohn Serice
Wa‘m&mcnﬁ /T

ot e e T
\—nahvfmﬁ Jf@ukwl'y] eaSams B

; WM @WR

t 29%6/4 038
]:'l Sormegme. (n S@&a% CP

|
|
|
:




_IE’DOJ Ky rPos;.‘/L Anat

Um,g m.\l)r‘aw\ {X/Cmqﬂ"gww l"h.v.\_L_L
W_L\»;_@

JEEQC s qiuua/()/; %Ku—,q}os?}wn%* Covee
Howviedr Lald CHH5> /W\MU'M. are Covereld

- ey, A MM Car e Cau vp
PO 03 V(S 2::;10\( rm‘ml(tCA

:1
'l
..:.
’ l

!l(,«)lr\a}u Mo leckest grm HHSO
' Now Surgon bews ok (Satcher)

| PHS refus "f

W MLCO’W"(DLQ(V\’U unﬁQa—/’Tfnn,___]_

54

i

'A‘rﬁ Cme\SS)lma_Aib&?L(i Lripé. 0%(0/\67 .
,exe et %VMKWGLV'L

N,gremplaaqu m\iﬂa%abf Aot

Cafe.s
',;g Prew DOA\ L —

| . A< Sm(f\f)&wm
: *x T=d. MV\/‘C o

ard

Salengr K5 181 PLd 517 CwtCer (930)

M%@ 354 (PCLi 1287

Cou/ S \/




SENT BY: 7-28-98 . 5:06PM - EEOC - OLC- 94565581 % 1

— FAX

To: Julie Fernandez

Fax #: 456-5581

Subject:

Datc: July 28, 1998

Pages: 8, including this cover sheet.
COMMENTS:

From the desk of...

Benita Lucy

Confidentlal Assistant to Legal Counsel
EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

1801 L STREET, NW

WASHINGTON, D.C. 20507

202/663-7197
Fax: 202/663-7176
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Office of the Solicitor General

The Solickror General : Waduagton, D.C. 20532

July 28, 199S.

Harriet S. Rabb, Esq.

Sanarsl Counsel

Department of Health and Human Services
Washington, D-C. 20201

Re: Carlson V. shalald, No. AW-94-1928 -
(D. Md. Mar. 17, 1985}

Deaxr Harriet:

In a letter to Robert Kopp of Civil Divisjon‘s appellate
graff, dated April 28, 1995, You recommended that I authorize an
appeal in this case of the district eourt’s decision that Title

 VII of the Civil Rights Act of 1961 covexs commissicned cfficers
of the Public Health Service (PHS). Although I recognize that
the Department of Health and Human Services has long maintained
rhat commissicned PHS officers are not covered by Title VII, I
have concluded that we can Do longer defend that position in
court, and have therefore decided that no appeal on that grcund
should be authorized in this case. I know that staff lawyers-in
che Civil Diwvisiop have cormunicated this decision to your staff,
buc I thought that I ahould also explain my decision directly to
you. ' '

As your lenter noted, the two ~duvts ~f arpeals that have
considered the 1issue have disagreed as to whether the PHS has an
exemption from Title VII analogous to the "military exception®
which, several courts have found, excludes uniformed members of
the armed forces from the protective reach of Title VII. Compare
Salazar V. Heckler, 787 F.2d 527 (10th Cir. 1986) (extending
military exception to PHS) with Milbert v. Kocp, 83C F.2d 354
(D.C. Cir. 1387) {declining to do so, in a case arising under
Section 504 of the Rehabilitation Act). After fully considering
the issue, I bhave concluded that the reasoning of Salazax is not
persuasive. ' : : o

The Salazaxy CCOUrt pointed out that Title VII covers only
nemployees" of the federal govermment, and it suggested that
commlssicned officers of the PHS are not ‘employees” within the
meaning of Title VII because they are excluded from the

—_ Attachment A
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definiticn of'"employée' in Title 5 cf the United States Code.
Treze is rno indication in Title VII, howeve:r, that CongIres:s
intendaé co incerpcrate the rechnical céefinition ef "emplovee"
found ia Title S, rather than the more genezally understocd
meaning of that term. Membders of the armed forces may well not
be "employeecs" of the federal government under a common
understanding of that terwm, since they are unable to leave
militazy service at will and are subject to military law ag well
as milizary disciplire, but the same cannot be sazid of '
commissioned PHS officers.

Mo-zover, the principal policy sustificacions Zer excluding
the milicaxy from Title VII--concerzs aSout the courts’ sacond-
guessing of milicary decisions, and the fact that members of the
2rmed forces are subject Lo the Uniform Ccde of Military Justice-
-do not apply to the PHES. The othexr factcrs cited by Salazaxz--
that PES cfficers wear upiforms, are assigned ranks equivalent to
military ranks, and receive pay tied to military pay scales--are
not alone sufficient to axclude PHS officers frem Title VII,
given the broad reach of that remedial statute.

Two cther matters are of concern to the PHS. First, Yyou
have pointed out that the President has authority to “militarize”
rne PHS during wartime, and by doing so can effectively convert
the PHES into part of the armed services. My conclusion that PHS
officers are protected by Title VII is limited to normal, .
peacerime operations of the PHS, and it is not incended to
preclude the argument that the PES would be covered by the
milicarv exception if the President were to mobilize the PHS as
part of the armed forces.

second, because PHS may be requirec to assist military units
during combat it has enhanced physical fitness requirements for
jts commissicned officers. Thexe may pa concern that those
requirements would conflict with varioue federal laws prohiblting
discriminaticn against the disabled, which incorporate some 2%
the wamedica ef Ticle VII. I beliave trat. if physinc=l fitress
i{s an important conditicn of service as an officer of the PHS
under pa-ticular circumstances, that fact would be relevant,
under handicap discrimination laws, to determining whether any
diserimination has occurred and whether an accommodation would be

reasonable under those circumstances. It is not, however,
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sufficient entirely to exclude PHS officers from the coveTrage

Title VII.
Sincerely,

Drew S. Days, III
Solicitor Generzl

cc: Frank W. Hunger
Assistant Attorney General
Civil Division
Walter E. Dellinger
- Assistant Attorney General
Office of lLegal Counsel
Deval L. Patrick
Assgistant Attorpey General
Civil Rights Division
Gillbert F. Casellas '
Chairman, Equal Employment
Opportunities Commisgsion
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Mr. Dan J. Rondeau, Director
Office of Civil Rights
Environmental Protection Agency
Washington, D.C. 20460

Dear Mr. Rondeau:

This responds to your letter inquiring into the EFOC’s position
on jurisdiction under 29 CFR Part 1614 over Public Health Service
Officers. As you know, the courts that have examined this issue
are split on whether commissioned Public Health Service Officers
are covered under EEOC Regulation 29 CFR Part 1614. Compare
Salazar v. HHS, 787 F.2d 527 (10th Cir. 1986) (PHS Officers are
within the military excepticn to 1614 and are exempt from
coverage under Title VII) with Milbert v. Koop, 830 F.2d 354
(D.C. Cir. 1987) (PHS officers are covered under section 717 of
Title VII, 42 U.S.C. § 2000e-16, and section 505 of the
Rehabilitation Act, 29 U.S.C. 794(a)). The Commission believes
that Milbert was correctly decided.

Section 717(a) of Title VII of the Civil Rights Act of 1964, 42
USC 2000e-16(a), covers employment actions within military
departments, executive agencies, the United States Postal Service
and Postal Rate Commission, and competitive service positions of
the legislative and judicial branches. Military departments as
defined by 5 USC 102 are the Departments of the Army, Navy and
Air Force. As defined in 5 USC 105, an executive agency is "an
Executive department, a Government corporation, and an
independent establishment.” While HHS would not fall into the
definition of military departments, it would fall into the
definition of executive agency. Therefore, PHS officers, as
employees of HHS, would appear to be covered.

There is a judicially recognized exception to the coverage of
section 717 for uniformed members of military departments. EEOC
Regulation 29 CFR 1614.103(d) (1) incorporates this exemption for
uniformed members of military departments. Exemptions and
exceptions to remedial statutes like Title VII should be strictly
and narrowly construed. This is especially the case where the
exception is implied rather than express. Although PHS officers
are uniformed, they do not come within the exception because they
are not employed by a military department. While the President
may "militarize" PHS officers during wartime, we see no reason to
expand the exception to encompass PHS officers in peacetime.

In a letter dated July 28, 1995, the Solicitor General notified

HHS of DOJ’s position that commissioned officers are covered by
section 717 and that DOJ would no longer defend HHS’ contrary

_ At tachment C
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position. The Solicitor General’s letter determined that the
Milbert case extending Title VII coverage to PHS cfficers wvas
persuasive and that the reasoning of the Salazar decision was
flawed. Further, the letter stated that the public policy
reasons for excluding military from Title VII coverage, such as
concerns about the court’s secend guessing of military decisions
and the application of the Uniform Code of Military Justice to
members of the armed forces, do not apply to the PHS. The
Solicitor General noted that the position that PHS officers are-
covered under Title VII is limited to normal peacetime
operations.

While we were considering your request, the Director of the
Ccommission’s Office of Federal Operations received a July S5, 1996
letter from Timothy M. White, Deputy Associate Legal Counsel,
Department of Health and Human Services (HHS). In his letter,
Mr. White states that they have revisited the question and will
process complaints by members of the Commissioned Corps pursuant
to 29 C.F.R. Part 1614. We attach a copy of Mr. White’s letter.

In light of our analysis of the statutory and regulatory
language, the Milbert decision, the Solicitor General‘s letter
and the recent HHS letter, we believe that Public Health Service
Officers are entitled to file complaints under 29 CFR Part 1614
and section 717. Therefore, we advise federal agencies to
provide Public Health Service Officers with rights under 29 CFR
Part 1614 including hearing and appeal rights. Moreover, federal
agencies should not sign MOU’s or agreements with HHS or PHS
inconsistent with such coverage nor enter into agreements denying
full rights under Title VII and other employment discrimination
statutes.

Sincerely

l\tcholas M. Inzeo

Nicholas M. Inzeo
Deputy Legal Counsel

cc: Dr; Audrey F. Manley
Acting Surgeon General
Public Health Service

Timothy M. White
Deputy Associate General Counsel
Department of Health and Human Services
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DEPARTMENT OF HEALTH & HUMAN SERVICES Oftice of the Secretary

., _
[ . Otfica of the General Counsal

Business ang Admiaistrative Law
Rm. 5362 Cohen Biag.

J30 ingepengence Ave.. S.W.
washington, D.C. 20201

July 5, 1996

Ms. Ronnie Blumenthal, Director

Office of Federal Operations

Equal Employment Opportunity Commission
1801 L Street, W

Washington, D.C. 20507

Dear Ms. Blumenthal:

As you Kknow, the Department of Health and Human Services
(Department. or HHKS) has been asserting the position that officers
of the Commissioned Corps of the Public Health Service (PHS),
like uniformed members of the armed services, are not "employees"
for purposes of 42 U.S.C. § 2000e-16(a), and therefore are not
covered by Title VII of the Civil Rights Act of 1964, as amended,
42 U.S.C. §§ 2000e to 2000e-17, or other statutes prohibiting
discrimination in federal sector employment. However, the
Department has processed employment discrimination complaints
brought by Commissioned Corps officers under PHS internal
administrative procedures not governed by regulations promulgated
by the Equal Employment Opportunity Commission (EEOC). These
procedures do not afford an opportunity for a hearing befcore an
EEOC adminiscrative judge, nor any kind of review on appeal to
the EEOC.

Several courts have considered this issue, and the Department’s
view has often prevailed. Recently, however, the Solicitor
General notified us that he would not advocate this position in a
case in which the district court had adcpted this reasoning, but
in which the unsuccessful plaintiff had taken an appeal to the
Eleventh Circuit. Similarly, in a case pending in the District
of Maryland, when the district court rejected our approach, the
Soliciteor General refused to authorize an interlocutory appeal .
Thus, we have revisited the question, and now plan to process
discrimination complaints brought by members of the Commissioned
Corps pursuant to 29 C.F.R. Part 1614.

The application of EEOC regulations to complaints of
discrimination by Commissioned Corps officers will probably
jncrease the number of HHS cases referred to the EEOC for
hearings, and probably also increase the number of appeals from
final agency decisions to the EEOC. We look forward to working

)
Attachment B D%ﬁo
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Page 2 - Ms. Ronnie Blumenthal
with the EEOC in reseolving these complaints, and welcome any

comments or suggestions you may have. Please let me know if you
have any concerns about our implementaticn of this new policy.

Sincerely,

.wa; _/k/izﬁ

Timothy M. White
Deputy Associate General Counsel



