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MEMORANDUM FOR: CHARLES F.C. RUFF, ELENA KAGAN, JULIE FERNANDES

FROM: EDDIE CORREIA

SUBJECT: Title EX and Abortion

The Department of Justice will soon forward proposed new regulations regarding the 
application of Title IX. In general. Title EX bars gender discrimination by institutions that receive 
federal funds and provide educational programs. Many federal agencies do not now have such 
regulations even though they oversee covered programs. In addition to providing standards for 
agencies that do not have them, the regulations will address some statutory developments in the 
Title EX framework.

One issue that requires particular attention is the effect of Title EX on abortions and 
related services. The original Title EX regulations require that covered institutions treat 
pregnancy-related conditions, including abortions, in the same way as temporary disability. Thus, 
an institution cannot refuse to provide abortion services, or cover them under their health 
insurance plan, if they provide or cover other conditions stemming from temporary disabilities.

The Danforth Amendment

In 1988, when Congress was considering the “Grove City” legislation to clarify that the 
civil rights law apply to all activities of institutions receiving federal funds, the issue of Title IX’s 
application to abortion became controversial. Congress adopted an amendment to the final Grove 
City bill, offered by Senator Danforth, which provides:

Nothing in [Title IX] shall be construed to require or prohibit any 
person, or public or private entity, to provide or pay for any benefit 
or service, including the use of facilities, related to an abortion.
Nothing in this section shall be construed to permit a penalty to be 
imposed on any person or individual because such person or 
individual is seeking or has received any benefit or service related 
to an abortion.

The question is how this amendment applies in the following cases: 1) medical services



are required because of complications arising from an abortion; 2) an abortion is necessary to 
save the life of a woman; and 3) an abortion is necessary because of rape or incest. The National 
Women’s Law Center has urged that the amendment be interpreted to exclude all these cases.
(See Attachment A) The Department of Justice concludes that the best reading of the amendment 
is to exclude the first category and that a permissible reading of the amendment would exclude 
the second category. It has taken no position on the third category and it has not made a 
recommendation as to any interpretation.

Complications Arising from an Abortion

DOJ believes that there is a strong case for concluding that the Danforth amendment does 
not apply in the case of health services needed to treat complications arising from an abortion. 
While the text arguably covers these cases since they are “related to an abortion,’’ the purpose of 
the amendment was to avoid forcing institutions to provide abortion-related services when doing 
so conflicts with their philosophy or moral beliefs. That concern is mitigated or absent entirely 
when the service itself is not an abortion. Second, the “penalty” provision of the amendment 
means that a covered institution cannot take an adverse action against someone because they 
have had an abortion. There is a strong argument that a refusal to provide an otherwise available 
service, simply because it is the result of an abortion, would be a penalty. Third, two statements 
by Members in the House, including one by Congressman Edwards, the House sponsor of the 
Grove City bill, indicate their understanding that the amendment did not apply to services in that 
situation. (See Attachment B)

Abortions Necessary to Save the Life of a Woman

DOJ is much less certain regarding the applicability of the Danforth amendment to 
abortions necessary to save the life of a woman. Interpreting the amendment to exclude this 
situation would require inferring an exception that is inconsistent with the clear text. The 
argument for doing so is based on various floor statements by individual Members. The NWLC 
points to an exchange between Senator Metzenbaum and Danforth. Metzenbaum said: “There is 
not even a life of the mother exception in the Danforth amendment. And a woman could be 
bleeding to death from pregnancy complications and under the Danforth amendment she could be 
denied a lifesaving abortion.” Danforth responded: “[T]he characterization of the bill by the 
Senator from Ohio is completely erroneous and totally without foundation at all. It is a 
fabrication.” While Danforth’s comment could be interpreted to mean that the amendment was 
not intended to apply to any of the situations described by Metzenbaum, it is also subject to other 
interpretations. The comment by Metzenbaum is interspersed with several other criticisms of the 
amendment. Consequently, Danforth could have been objecting to any one of them, or to 
Metzenbaum’s overall characterization of the amendment.

The NWLC also has argued that failing to infer an exception for this situation would 
constitute a “penalty” within the meaning of the penalty provision of the amendment. This 
argument may prove too much, however, since any denial of an abortion could be viewed as a



penalty.

Finally, there is an argument that comments by several Senators supporting the 
amendment reflected their understanding that the amendment was consistent with the Hyde 
amendment. At that time, the Hyde amendment barred federal funds for abortions, except in 
cases where the life of the woman is threatened or in cases of rape and incest. Arguably, then, 
these Senators viewed the Danforth amendment as implicitly excepting the same abortions that 
are excluded from the Hyde amendment prohibition. However, the statements can also be 
interpreted to mean that the speakers believed that the general approach of the Danforth 
amendment is the same as the general approach of the Hyde amendment, i.e., a woman may have 
a constitutional right to an abortion, but educational institutions (and federal taxpayers) should 
not be required to provide them. These comments, as well as the Metzenbaum-Danforth 
interchange, are shown in Attachment C.

Rape and Incest

The NWLC also argues that the amendment does not apply in cases of rape and incest. 
That argument is probably weaker than the other two situations, since the only bases for the 
claim are the general statements about consistency with the Hyde amendment described above. 
There is no floor statement that refers expressly to abortions in the case of rape or incest. DOJ 
did not address this exception.

II. Policy Considerations

The most direct — and inevitable — effect of the Danforth amendment is to preclude a 
Title D( requirement that a covered institution must provide abortions in the vast majority of 
cases where women choose them. A Title IX requirement applicable to complications arising 
from an abortion, abortions necessary to save a woman’s life, and abortions in cases of rape and 
incest will arise much less frequently. The Department of Education has never received a 
complaint about a refusal to provide an abortion in these cases, but the absence of a complaint 
does not mean that the case could not arise or has never arisen in the past. Nevertheless, it is 
important to recognize that the open issues regarding the Danforth amendment, however they are 
resolved, will probably have an effect only in a very small number of cases. If the “exception” to 
the Danforth amendment is limited to complications arising from an abortion, the practical effect 
would be to require a small number of women who require a life-saving abortion, or who need an 
abortion because of rape or incest, to obtain services from another facility and to find another 
source of payment.

Another important consideration is the breadth of Title DC. There are many types of 
institutions that fall within Title DC’s coverage. Virtually all institutions of higher education are 
covered. In addition, many teaching hospitals and other hospitals with an educational program 
are covered. While there is a “religious tenet” exception, it applies only to institutions that are 
“controlled by” religious organizations. In practice, this means that a religious organization itself



is setting policy. Georgetown, Notre Dame, and other universities affiliated closely with the 
Catholic Church, and teaching hospitals with the same affiliation, apparently do not fall within 
the exemption. (ED and HHS are confirming this.) However, based on our current understanding, 
whatever interpretation of the Danforth amendment we adopt will apply to those religiously- 
affiliated institutions.

There is obviously an argument for such a federal requirement since covered institutions 
receive federal funds and they have the option to refuse them. Moreover, making distinctions 
about health services based on whether they terminate pregnancy is inconsistent with the basic 
policy against gender discrimination. On the other hand, many Members of Congress may 
believe that the 1988 amendment was intended to prevent the federal government from imposing 
on public and private educational institutions a requirement that they provide abortions under any 
circumstances. Imposing such a requirement now could provoke a demand for a “conscious 
clause.” If such a clause were adopted, the practical effect would be to eliminate the requirement 
for religiously-affiliated institutions. These constitute many of the institutions that do not provide 
these services voluntarily now.
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Model Title IX Regulations for Federal Government Agencies and Departments

The National Women’s Law Center suppons the inclusion of language in the model Title 
IX regulations C*the model regulations’*) that provides: “Medical procedures, benefits, services, 
and the use of facilities if the life of the woman will be endangered if the pregnancy continued to 
term or to address complications related to an abortion are not subject to this section.” This 
provision is consistent with the statute’s language and legislative history and represents a 
reasonable interpretation by the agencies charged with enforcing Title IX.

First, Title IX’s abortion neutrality provision ~ the Danfoith Amendment to the Civil 
Rights Restoration Act of 1987 - reads:

Nothing in this chapter shall be construed to require or prohibit any 
person, or public or private entity, to provide or pay for any benefit 
or service, tndixding the use of fecilities, related to an abortion.
Nothing in this section shall be construed to permit a penalty to be 
imposed on any person or individual because such person or 
individual is seeking or has received any benefit or service related to 
a legal aborfion.

20 U.S.C. § 1688. The clarification at issue is necessary to ensure that the model regulations are 
not misconstrued to deny women access to such medical care,

The language concerning the life of the woman and complications falls squarely within the 
confines of the statute. The statute states that no covered entity can discriminate against a woman 
who is seeking or has received any benefit or service related to a legal abortion. Denying a 
woman an abortion necessary to save her life or medical services to address complications would 
certainly be “a penalty . . . imposed on any person or individual because such person or mdividual 
is seeking or has received any benefit or service related to a legal abonion,” It would be a high 
penalty indeed. Moreover, life threatening conditions and complications are per se not abortions.

The legislative history also indicates that the provision at issue is consistent with 
congressional intent. Senator Denforth himself as well as other sponsors, explicitly addressed 
this bsuc. In response to Senator Metzenbaum’s concern that the amendment would result in 
discriminatory treatment and did not account for abortions needed to save the liffe of the mother. 
Senator Danforth responded that such characterizations were “completely erroneous and totally 
without foundation at all.” 134 Cong. Rec. S227 (daily ed. Jan. 28,1988). Representative 
Aucoin stated; “Equally important is the fact that the bill clearly prohibits denial of provision of 
services related to complications arising from abortion under the terms of Title IX. 134 Cong. 
Rec. H568 (daily ed. Mar. 2, 1988), Chief sponsor Representative Edwards added: 'Under its 
provisions, a covered institution does not have to include the costs of an abortion procedure in 
insurance for it students or employees. But [it] does not mean that it can exclude, for example, 
medical complications related to an abortion. Under the Danfonh Amendment, Title IX still 
requires those complications to be covered.” li at H584. There is no legislative history we were 

able to find to the contrary. ~
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Second, the modd regulations are a reasonable interpretation of the statute by the 
agencies charged -with its enforcement. In Guardians AssoeiatioTi v Civil Service Commission of 
the City of New York. 463 U.S. 582 (1983), five Justices agreed that while the text of Title VI 
did not itself proscribe unintentional racial discrimination, federal agencies could enact valid 
regulations with such a proscription. Seg 463 U.S. at 591-92 (White, J,); ii. at 617-24 (Marshall, 
I, dissenting); id at 642-45 (Stevens, Brennan, and Blackmun, JJ.. dissenting). Justice TOte in 
his opinion stated that the language of Title VI on its &ce is ambiguous and that die agencies’ 
interpretations of the statute — i.e., regulations — should not be rtgected “absent clear 
inconsistency with the face or structure of the statute, or with the unmistakable mandate of the 
legislative history.” Id* at 592 (riting Corp V. United States. 437 U.S. 443,450
(1978)). Justice Marshall in his dissent also articulated the longstanifing principle that an agency’s 
construction of a statute need not be the only reasonable one to warrant deference, as long as it is 
not unreasonable. li. at 621 (citing Zenith, 437 U.S. at 451). Assuming, arguendo, thw the text 
of Title IX is ambiguous vsdth respea to whether covered entities may provide an abortion 
necessary to save the life of the woman or medical services to address complications, the statute . 
and its legislative history support the clarifying regulation at issue.

The clarification will ensure that Title IX is not used to deny women access to important 
medical care, in furtherance of the objectives of the statute. Accordingly, inclusion of this
provision represents a reasonable interpretation of the statute that ie consistent with its language 

and legislative history.
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I have heard the President wants to veto this bill. That, of course, is his 
right. But should he do so, we will override that decision. And that will be a 
good day, and a good outcome for so many of our people who depend on good 
government to open doors and promote individual opportunity.

But I cannot let this record stand without expressing my outrage, and my 
serious concern over the regrettable inclusion in this antidiscrimination bill, 
the discriminatory Danforth provision regarding reproductive rights for women in 
this country. Time and time again, the vagaries of the political process have 
presented a dilemma to supporters of civil rights who also are strong supporters 
of reproductive rights. We're forced to choose which of these principles is more 
important. In my mind they are the same. They are indivisable. Civil rights are 
very basic and very simple, and among them must be the right to reproductive 
freedom.

Instead of immediately rejecting the Grove City decision, the Congress has 
been tied up in knots, and civil rights have been held hostage, to the demands 
of some who would like to use the restoration legislation as an opportunity to 
further their goals of placing limits and restrictions on reproductive freedom.

We have watched a process for .4 years in which a powerful minority -- not one 
which represents the majority opinion of the people of this great Nation -- has 
stymied and hogtied the civil rights restoration legislation.

But today we have finally moved ahead, and because of the statements of 
authors of the Danforth amendment during consideration of S. 557, and only 
because of these statements and others which have been made by chief sponsors of 
the bill on the floor today, can'I support this bill.

These statements have clarified what could have been a dangerous loophole in 
the Danforth provision. With regard to his amendment, the Senator from Missouri 
said, "The amendment says that *** a college *** is prohibited from 
discriminating against people who have had abortions or who are seeking 
abortions." And the Senator from California, a coauthor of the Danforth 
provision, also stated that the provision was drafted "to ensure that there 
could not be discrimination against women who either are seeking or have 
received abortion-related services."

These statements by the authors of the provision have precedence in setting 
the terms of legislative intent and history. And with their statements 
clarifying that this legislation before us today expressly prohibits, and does 
not in any way permit, discrimination against women who have had or are seeking 
abortions, I can support this bill. I regret, however, and do strongly oppose, 
the further diminishment in access to safe and legal abortion included in this 
bill.

With assurances from the authors of the Danforth amendment, and with the 
clarification provided by floor leaders today, it is now clear that this 
legislation prohibits discrimination based on a person's decision regarding 
abortion -- in scholarships, in housing, in extracurricular activities, in 
student or faculty hire and tenure, and in other benefits offered to students 
employees under title IX. Equally important is the fact that the bill clearly 
prohibits denial of provision of services related to complications arising from 
abortion under the terms of title IX.
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harm in order to prove that the plaintiffs were not otherwise qualified under 
section 504 for the job in question. These cases demonstrate that determining 
risk of harm in these situations is well within the capacity of the courts.

The amendment which we are enacting today concerning contagious diseases or 
infections thus logically and appropriately parallels current law governing the 
risk of harm from employing individuals with other kinds of handicaps. I am 
pleased that our desire to prohibit discriminatory employment policies which are 
medically unjustified is being preserve in such a way that the nature of the 
handicap does not lead to a greater leeway for discrimination. Although, as I 
have noted, this amendment is essentially unnecessary because it restates 
current law, I believe it can serve a useful clarifying function.

It is unfortunate in my view that the Senate failed to adopt an abortion-free 
bill. House sponsors of this legislation could have reported a bill with such an 
amendment in the 98th Congress. However, we knew that abortion was wrongly tied 
to this legislation, and therefore, we urged Senate sponsors to present us with 
a clean bill -- something they were unable to do.

I do not believe that the Danforth amendment belongs on this bill. But I will 
support the bill, including the amendment, because of the critically important 
statements made by Senator Danforth in describing its purpose and effect. He 
said, and I quote:

The amendment says that *** a college is prohibited from discriminating 
against people who have had abortions or who are seeking abortions. (135 Cong. 
Rec. S. 163, Jan. 27, 1988)

Senator Wilson, who had a role in drafting the amendment, said that it was 
drafted:

■Ji

To ensure that there could not be discrimination against women who either are 
seeking or have received abortion-related services. (135 Cong. Rec. S. 227, Jan. 
28, 1988)

Such assurance, that the Danforth amendment clearly prohibits any covered 
institution from discriminating against a woman who is seeking or has had an 
abortion, is critical to my support of this provision. Whether it be 
scholarships, promotions, extracurricular activities, student employment or any 
other benefits offered to students or employees, under title IX benefits cannot 
be withheld from a student or employee because she received or is seeking an 
abortion.

P*

Finally, it is important to keep in mind not only what the Danforth amendment 
does, but what it does not do.

Under its provisions, a covered institution does not have to include the 
costs of an abortion procedure in insurance for its students or employees.

But does not mean that it can exclude, for example, medical complications 
related to an abortion. Under the Danforth Amendment, Title IX still requires 
those complications to be covered.

I do not take the loss of health insurance to cover the costs of an abortion 
procedure lightly. Nor do I approve of the Danforth amendment's exclusion of
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248
whether they want an abortion or do 
not. And I would encourage them to 
vote against the Danforth amend­
ment.

I thank the Chair and I thank the 
majority leader.

Mr. DANFORTH. What I would like 
to do is ask unanimous consent to add 
two cosponsors and then proceed for 5 
minutes.

Mr. BYRD. I liave no problem with 
that, Mr. President, I ask for the yeas 
and nays on the amendment.

The PRESIDING OFFICER. Is 
there a sufficient second? There is a 
sufficient second.

The yeas and nays were ordered.
Mr. BYRD. Mr. President, I ask 

unanimous consent that I may yield to 
the distinguished Senator from Mis­
souri for not to exceed 5 minutes for 
the purpose of making a statement 
only and for the purpose of asking 
that additional cosponsors to the 
amendment be added.

The PRESIDING OFFICER. Is 
there objection? The Senator from 
Missouri.

Mr. DANFORTH. Mr. President, I 
ask unanimous consent that Senator 
Warner, Senator Pressler—Senator 
Thurmond already is a cosponsor— 
Senator Warner and Senator Pres­
sler be added as cosponsors to the 
amendment.

The PRESIDING OFFICER. With­
out objection, it is so ordered.

Mr DANFORTH. Mr. President, 
jiisirefpOndlng to benator Packwood 
on the question: Do we want to change 
the law? Do I want to change the law? 
The answer to that question is, of 
course, no, I do not. The law has not 
yet been interpreted to require hospi­
tals to preform abortions. The law has 
not yet been interpreted to provide 
that, for example, Georgetown Univer­
sity funds abortions, to my knowledge.

My position is that we do not want 
the law to be so construed in the 
future and the Dewey, Ballantine law 
firm has written a legal opinion that 
the law might be construed by a court 
or by an administrative agency to re­
quire a Georgetown University to per­
form abortions or to fund abortions.

That is the issue: prospectively, in 
the future, do we want to preclude a 
court from making such a decision or 
do we not? My view is that the Con­
gress has never taken a position in the 
past that it is the position of the Gov­
ernment of the United States to use 
the power of the purse to coerce edu­
cational institutions or hospitals into 
either funding or performing abor­
tions. Congress has never done that. 
To my knowledge, courts have not 
done that. The law now is not that 
hospitals must perform abortions. The 
law today is not that Georgetown Uni­
versity Hospital has to perform abor­
tions. The law is not now, today, that 
Georgetown University has to pay for 
people's abortions.
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Mv position is that we should make 
it clear in this bill that a Federal judge 
in the future or administrative agency 
in the future is not going to do that. 
We do not believe, as a matter of 
policy, that should happen.

Senator Packwood cited a letter 
from the Justice Department on the 
effect on hospitals. He said it was out­
rageous. But the firm of Dewey, Bal­
lantine reached precisely the same 
conclusion. And I quote again from 
the Dewey, Ballantine memorandum 
of law:

The protections of title IX could be ex­
tended to a hospital's patients as well as to 
its students and staff. In that case the refus­
al to perform abortion services for the gen­
eral public could also be considered sex dis­
crimination in violation of title IX.

This is not just the Justice Depart­
ment. This is the Dewey, Ballantine 
law firm that has given me the same 
legal opinion as to what a court can do 
if it pushes this legislation to its far­
thest extreme. I want to preclude that.

That is why I have offered the 
amendment. It will not change the 
law, but. instead, it is taking a very 
clear position that the Congress of the 
United States is not going to force hos­
pitals and universities and colleges 
into doing something which, under the 
Hyde amendment, we do not do.

Under the Hyde amendment we 
have decided we are not going to fund 
abortions with the taxpayers' dollars. 
How can we be in a position in the 
Congress of the United States of de- 
.ciding that a court is going to have a 
free run at compelling hospitals and 
universities and colleges in their 
health plans and in their medical serv­
ices to do what we in Congress will not 
do? —
- What kind of quirky position would 
that be? This really would be the law. 
The bill in its present form, without 
the amendment, would open the door 
to wild changes in the status quo, in 
the opinion of this Senator.

The PRESIDING OFFICER (Mr. 
Dixon). The majority leader.

Mr. BYRD. Mr. President, I suggest 
the absence of a quroum.

The PRESIDING OFFICER. The 
clerk will call the roll.

The assistant legislative clerk pro­
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded.

The PRESIDING OFFICER. With­
out objection, it is so ordered.

Mr. BYRD. Mr. President, I under­
stand the distinguished Senator from 
South Carolina wishes to speak. It is 
not my desire to hold the floor long. I 
merely am trying to protect Senators 
for the moment who have amend­
ments they are preparing.

Mr. President, I ask unanimous con­
sent that I may yield to the distin­
guished Senator from South Carolina 
for not to exceed 10 minutes for the

purpose of making a statement only, 
and that I be protected in my right to 
the floor.

Tlie PRESIDING OFFICER. With­
out objection, it is so ordered.

The Senator from South Carolina is 
recognized for not to exceed 10 min­
utes, while the right of the majority 
leader to the floor is protected.

Mr. THURMOND. Mr. President, I 
rise in support of this amendment.

The amendment that has been of­
fered by the distinguished Senator 
from Missouri would merely establish 
that title IX of the Education Amend­
ments of 1972 is to be neutral with re­
spect to abortion.

Mr. President, each year Congress 
enacts provisions of law that prohibit 
tire use of Federal dollars to perform 
abortions. This is our consistent policy 
and one which has been ruled consti­
tutional by the Supreme Court. In 
light of this fact, it is ludicrous that 
there is a Federal regulation on the 
books that requires those who receive 
Federal financial assistance to make 
abortion services available.

One can hardly imagine anything ! 
more hypocritical than the Federal J 
Government making an activity off 
limits for its own money at the same 
time it requires others to use their) 
money for the same activity. Such hy­
pocrisy should be erased from the reg­
ulations and any legislation that ad­
dresses title IX is an appropriate place 
to do so. ■

Clearly, the title IX reflations of 
the Department of Education on abor- . 
tion do not reflect the intent of the^ 
Congress which approved that law,| 
nor do they reflect the policy of thCj 
Congress today. It is simply ridiculous^ 
to describe, as these regulations do,’]' 
the failure to provide abortion service 
as discrimination on the basis of sex. Ji 

Quite frankly, Mr. President, I Ml 
having a bit of a hard time undeft 
standing why it is so objectionable^ 
remove this regulatory blunder ire 
the books. I am not aware of 
who has endorsed the policy that is 
ure to provide abortion services ,, 
form of sex discrimination. In 
a response to a written tiuestion 
mitted by Senator Hatch, Isie 
Smeal, president of the National or 
nization for Women, Inc., !

To the best of my knowledge. N . - 
not to date taken a policy ^
failure to provide abortion services 5
of sex discrimination.

In responding to the ^ .
Marcia D. Greenberger. managi ^
torney of the National Women 
Center, stated: . jj

To the best of my '‘‘’°'^’®^^Vent«r 
the National Women's Law 
never taken the position as 
policy not the law-* that fa 
abortion services is a form ol 
tion. “

I
«

a
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ever the administration is. whether or .e^'vTiScTnt llrZl

not to grant
It is , _______ ________ ^ _________

______ it changes from time to
*Mr." NICKIJES. I do not know how 

many exemptions the Carter adminis­
tration did or did not grant.

Mr. DANFORTH. I think it is zero 
or very close to zero.

Mr. NICKLES. I would not be sur­
prised.

I think the Senator is making an 
outstanding comment. It is certainly 
not a policy that should change on ad­
ministration philosophy.

Mr. DANFORTH. The Senator men-

January 27, 1988
Mr. President, I conclude my state-

adop-the administration is. whether or surance claim or sorn g^ e are ^^ ^ ,
o grant the religious exemption, talking not really be at tion of the Danforth amendment... „ perfectly possible to construe It In policy ‘JmSil Ttblnk 11 we M to idopt the

noJS'tVefsSK" “I Sn'irr^ rrs e„t. ^ womu oe s
-rryc* -T nrvf ImrtUf V»mif ^11116 ^

"Why in the world would we in Con- 
eress mandate the hospitals that they 
have to provide services and fund serv­
ices whether it be insurance or pro­
vide those services, when we in Con­
gress through the Hyde amendment 
say we are not going to fund them, we 
did not fund abortions with Federal 
taxpayers’ dollars, but yet we would be 
requiring those institutions to provide 

Mr. DANFORTH. The senator men- ggrvice? -
tioned St. Anthony Hospital. Maybe it L-^j. president, the final point I want 
has a nursing program which would make—and we have a lot of people,
bring it within reach of this bill, con- ̂  strong majority in this
ceivably. Does the Senator believ would like to see this piece
that the administrators ^ legislation pass—I am confident
ny Hospital in Oklahoma , . w^at if the Danforth amendment does
a position of going through an^adm^ not pass, that the Civil Rights Resto-
SSent ?nd begging fo^ an exemp- ration Act of 1987 will not become law.
ti^Io that the holpital would not I do not know if it has been read or -
have to perform abortions? Is that the not. but I will read to you comment^ ba^k

__ 1___fViot thp President has stated, whichposition we should put them in?
Mr. NICKLES. I think the Senator 

is making an excellent point. Adminis­
trators of hospitals have a lot of im­
portant work to do. and this should 
not be added, not to mention the fact 
of the litigation that this would 
expose them to. That is dollars and 
services and time that could be better 
used in servicing their patients, in­
stead of fighting legal battles and 
class-action suits.

Mr. DANFORTH. Let us say that

that the President has stated, which 
gives me a great deal of confidence 
that the President will veto the bill if 
the Danforth amendment is not 
passed.

On July 30, 1987, he addressed per­
sons active concerning the Grove City 
issue and I will read what the Presi­
dent had to say. This is President 
Reagan on July 30. 1987. He said:

I want, third, to restate our firm opposi­
tion to the so-called "Grove City" legisla­
tion sponsored by Senator Kennedy. ThisMr. DANh'OKiil. ijei us say cnac tion sponsored by senator rveimeoy. ima Georgetown Hospital would have to go pill-S. 557-would mean that hospitals and 

to the Department of Education. It is colleges receiving federal funds, even thop 
demeaning and it is a tenuous position -»uo-in..= affiliations, would be open to
to be put into, if Georgetown Universi­
ty or St. Anthony Hospital, or St.
Mary’s Hospital in St. Louis, or what­
ever, has to go to a Federal bureaucrat 
and say: "Please, Mr. Bureaucrat, out 
of the kindness of your heart construe 
the religious exemption in a way that 
is beneficial to me.”

The Dewey. Ballantine opinion 
pointed out very clearly that the reli­
gious exemption can be very tightly 
construed and it is not right—I think 
the Senator will agree—it is just not 
right to put religious hospitals or hos­
pitals that are affiliated with universi­
ties in the position of pleading for an 
exemption which can be granted or 
denied at the discretion of the admin­
istrative officer.

Mr. NICKLES. I think the Senator 
is exactly correct.

Again when you think of the issue 
and how important it is to various in­
stitutions to take the issue of abortion 
in Georgetown or I mentioned St. An­
thony’s. and I am sure again all Sena­
tors have other similar type institu­
tions, the issue is so important to a lot 
of their strong beliefs, that we are not 
talking about a minor issue of whether 
or not something is approved, an in-

COllcgco iCV,CiVlll& -----------------------------wit.h religious affiliations, would be open to 
lawsuits if they failed to provide abortions. 
In other word, the legislation wouid virtual­
ly force these institutions to provide abor­
tion on demand.

The President goes on:
I don't mind teiling you, this one really 

touches my temperature control, I don't 
want to get started, but let me just say this. 
As far as I'm concerned, every member of 
Congress should oppose this pro-abortion 
federal Intrusion. • • *

He goes on to say:
We support an amendment offered by 

Senator Danforth—an amendment that 
would eliminate the pro-abortion aspects of 
that legislation. As I said before, this Ad­
ministration will oppose any legislation that 
would require individuals or institutions— 
public or private-to finance or perform 
abortions.

1 viiikkkv ------------------------- Dan­
forth amendment, it would be a very 
serious mistake.

Mr. President, I yield the floor and 
suggest the absence of a quorum.

Mr. PACKWOOD addressed the

The PRESIDING OFFICER. Would 
the Senator from Oklahoma withhold 
that last motion?

The clerk will call the roll.
Mr. PACKWOOD. I asked for recog­

nition, Mr. President.
He yielded the floor.
Mr. NICKLES. No. I suggested the 

absence of a quorum.
The PRESIDING OFFICER. The 

Senator from Oklahoma has suggested 
the absence of a quorum.

The clerk will call the roll.
Mr. WEICKER. Mr. President, will 

the Senator yield for a parliamentary 
inquiry?

I would like to have the record read 
ick.
Mr. DANFORTH. Regular order is 

correct.
Mr. WEICKER. The Senator yielded 

the floor and then said he suggested 
the absence of a quorum.

I would like the record read back.
Mr. PACKWOOD. I believe the Sen­

ator from Connecticut is right. The 
Senator from Oklahoma had yielded 
the floor.

Mr. NICKLES. No. I suggested the 
absence of a quorum.

Mr. PACKWOOD Could we have' 
the Record read?

The PRESIDING OFFICER. I un­
derstand that. The quorum call is in 
progress. The Senator from Oregon is 
recognized.

Mr. DANFORTH. I object.
The PRESIDING OFFICER. Objec- ’ 

tion has been heard.
The clerk will call the roll.
The assistant legislative clerk pro­

ceeded to call the roll. _
Mr. PACKWOOD. Mr. President, I 

ask to dispense with the further pro-, 
ceedings under the call of the quoruni^ 

Mr. DANFORTH. I object.
The PRESIDING OFFICER. ObjCC^ 

tion is heard.
The assistant legislative clerk re 

sumed the call of the roll .,
Mr. METZENBAUM. Mr. President,

I ask unanimous consent that the, 
quorum call be suspended.

Mr. DANFORTH. I object.
The PRESIDING OFFICER. There,. 

Mr. President, I am confident that if is objection heard. The clerk will coDj' 
-IP Danforth amendment is not tinue to call the roll.the Danforth amendment is not 

agreed to. the President will veto this 
entire bill.

So for the proponents of this legisla­
tion, I would think that they would 
like to see the Danforth amendment, 
which would just guarantee those in­
stitutions the right to perform abor­
tions or the right not to perform abor­
tions. agreed to.

nue uo call tiic lun.The legUlative clerk resumed tnej 
call of the roll and the following Sen»-| 
tors entered the Chamber and an.V 
swered to their names:

[Quorum No. 3]
Adams Inouye Reid
Byrd Kennedy Stennis
Dantorlh Metzentoaum Weicker
Dixon Nickles Wirth
Hatch Pailsyood
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It is not just a substitute or different 

words for the same thing. It undoes 
what my amendment tries to do.

Now, Mr. President, I would be abso­
lutely delighted to work with the ma­
jority leader and with people on the 
other side, and just get a vote at some 
time certain on my proposition. I 
really think I am entitled to that, to 
the basic proposition of whether we 
want to compel organizations, institu­
tions, to either fund or provide abor­
tions that they do not want to do. I am 
willing to do it. I would suggest some 
Senators are missing tonight. We can 
do it, say, at noontime, 1 o'clock, 2 
o’clock tomorrow, have a time certain, 
not get bogged down in a lot of amend­
ments, a lot of procedural rigmarole, 
and that would be my suggestion to 
the majority leader.

Mr. BREAUX. Mr. President, will 
the Senator yield for a question?

Mr. DANPORTH. Of course.
Mr. BREAUX. I would like to ask a 

question because I am really not cer­
tain of the answer, in the sense that I 
have heard there are some areas that 
would be affected by the Senator’s 
amendment that are outside of the 
confines of the existing bill that the 
Senate is now considering, that there 
would be existing regulations in fact 
that are in place, that the bill does not 
address in any way.

If the amendment of the Senator 
from Missouri were in effect adopted 
then changes would be made in those 
existing regulations that the bill does 
not address. Can the Senator comment 
on that?

Mr. DANPORTH. Yes; I would be 
happy to comment on it. There was no 
law until 1972. In 1972 Congress 
passed the title IX of the Education 
Act. Title IX was passed a year before 
Roe versus Wade was decided. Clearly 
there was no intention at the time for 
Congress to mandate abortions or in­
surance coverage of abortion.

In 1975, the Department of Health, 
Education, and Welfare promulgated a 
regulation and that regulaton equated 
the unwillingness to perform abortions 
with sex discrimination. That issue, to 
my knowledge, was never litigated. 
The law was really unformed. Then 
came the Grove City case and the 
effect of the Grove City case was to 
moot out those regulations because it 
so narrowly interpreted title IX that it 
really had no effect that is pertinent 
to the situation we are in now.

The position that is taken by Dewey, 
Ballantine—and I recommend the 
memorandum and the opinion to any 
Senator who is interested—the posi­
tion that is taken by Dewey, Ballan­
tine is that the combination of enact­
ing a law which would tend to put our 
stamp of approval on title IX and 
ratify the regulations promulgated by 
HEW and apply title IX institution­
wide and in fact even to hospitals that 
are not in themselves affiliated with
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colleges and universities which have 
some sort of teaching program, such 
as a nursing program, that that combi­
nation of events, that cluster of 
events would open the door for a 
court to create an interpretation 
which is not now the law and which 
has not been the law.

It has never been the case before 
that it could be argued that George­
town University Hospital could be 
forced to perform abortions. According 
to the Dewey, Ballantine law firm, 
that could be argued, and there is a 
reasonable possibility that a court 
would so hold. So that really is the 
issue.

The issue is not changing some prior 
law. The issue is acting now to prevent 
a bizarre result, which the Dewey, Bal­
lantine law firm and the Department 
of Justice have both said and the 
American Hospital Association have 
all said, as a matter of fact, is a reason­
able likelihood to occur.

Mr. BREAUX. If the Senator will 
yield for a following question. I do not 
want to delay the Senate on this 
matter, but my agreement with the 
Senator from Missouri is that this bill 
should be abortion neutral in the 
sense we do not make any declaratory 
judgments one way or the other on 
the abortion issue. But I think what I 
am getting from the author of the 
amendment is that by adopting his 
amendment, he is in fact recommend­
ing and perhaps mandating some 
changes in how abortion is treated in 
some of these institutions. So, to me it 
seems that he is taking it out of the 
area of neutral and abortion neutral 
because he is in fact making some 
changes in some other areas of how 
abortion is handled.

It seems to me it is hard to argue 
that it is abortion neutral if in fact 
changes are required by the Senator’s 
amendment.

Mr. DANPORTH. But I believe it is 
abortion neuirai because it really is 
not now the law that says a church-re­
lated hospital can be compelled to per­
form abortions. After the HEW deci­
sion regulation in 1975 which equated 
sex discrimination with the refusal to 
fund abortions in health plans, it is 
true that some colleges and universi­
ties changed their health plans and 
some terminated their health plans. 
The matter was never litigated; at 
least I think that that is correct, that, 
the matter was never litigated. But it 
really seems to me that as far as the 
law is concerned Congress has never 
acted to state that the refusal of a pri­
vate party to fund abortion is sex dis­
crimination. Congress has never done 
that.

To the contrary, Congress has said 
with respect to Federal funds in the 
Hyde amendment, that we are not 
going to be in the business of funding 
abortion. So I really do not believe 
that it is fair to say that the present

state of the law or that the state of 
the law before the Supreme Court de­
cided the Grove City case was one that 
compelled unwilling institutions to 
either perform abortions or to finance 

1 abortions.
^ Mr. BREAUX. I thank the SenatorT" 

Mr. LUGAR. Mr. President, I rise to 
speak on behalf of the amendment of­
fered by the senior Senator from Mis­
souri. I am pleased to be a cosponsor 
of this important amendment which 
has been carefully written to ensure 
that the bill before us, if enacted into 
law. will not be construed in a manner 
adverse to human life.

Mr. President, some may argue that 
this amendment is not needed. For 
this reason, it is suggested that cur­
rent policy on the termination of preg­
nancies will not change. I wish this 
were true. Sadly—it is not.

Under the current regulatory policy 
governing Federal assistance for edu­
cation, schools receiving Federal as­
sistance have been required to make 
abortion services available to students 
and to employees. No exemption is al­
lowed—unless a school can prove that 
they are controlled by a religious 
body. As a result, the regulations have 
been used to force institutions to pro­
vide abortions against clear moral con­
science, and in violation of the histori­
cal convictions of many independent 
institutions which have been estab­
lished on religious principles.

Whatever a Senator may feel about 
the merits of this particular regula­
tory policy, all must agree that it is 
controversial and divisive. Until now, 
that controversy has at least been lim­
ited to educational institutions. If the 
current legislation does not assure 
abortion neutrality, the controversy 
which now attends Federal policy in 
the area of education will be spread to 
every other area of public policy en­
deavor. Therefore, I ask my col­
leagues, and I ask the American 
people:

Is that what we intend to do with 
enactment of this bill?

Is that what we should do?
For me it is clear that we should not.
This body is deeply divided on the 

issue of abortion. This body is divided, 
and the American people are divided. 
The debate has gone on for a long 
time. But as long as the American 
people are so obviously divided, we as 
representatives of the people must not 
coerce private individuals or private 
institutions into providing abortions.

Those who wish to provide abortion 
services, are currently free to do so. I 
do not agree with those who do. I 
think they are wrong. But they are 
permitted by law to do as they choose. 
The bill before us, unless it is amended 
to ensure abortion neutrality, will 
deny the influence of conscience on 
the abortion issue -to institutions 
worthy of our most profound respect.

I
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used as a way to force institutions to Danforth amendment corrects this

" either fund or to provide them
The PRESIDING OFFICER. The 

■' 5?enator from Utah.
Mr. HATCH. Mr. President, it is crit­

ical that my colleagues recognize that 
the Weicker-Kennedy-Metzenbaum- 
Packwood amendment is nothing but 
an empty shell. This particular amend- 

■ ment states only that the act. S. 557. 
shall not be Interpreted to require in­
dividuals or Institutions to perform or 
pay for abortions. But. as the distin­
guished Senator from Missouri has so 
cogently stated, it is the existing regu­
lations under title IX that must be ad­
dressed. S. 557 does, in fact, broaden 
the coverage of title IX and. conse­
quently. S. 557 expands the coverage 
of the abortion regulations.

You cannot read the bill without 
recognizing it expands the law as it ex­
isted 1 day before Grove City. But it is 
the application of the regulations 
under title IX that must be changed 
and only the Danforth amendment 
brings about that change. That is a 
fact.

. Mr. WEICKER. Would the distin­
guished Senator yield for just one 
question?

■ Mr. HATCH. I would be delighted.
Mr. WEICKER. The distinguished 

Senator from Utah—I thank him for 
yielding for a question—sees only the 
Danforth amendment.

Mr. HATCH. That is right.
Mr. WEICKER. Does the distin­

guished Senator from Utah agree that 
the regulations could be changed by 
the executive agency itself?

' Mr. HATCH. The answer to that is 
.. the agency might change them, but 
j !,there will be instant litigation to reen- 
.JOTCe them, and we do not know what 
'..would happen.

second answer to that 
only may the agency change 

but a subsequent administration 
y harden them or make them more 
ficult.

• So the fact that we have regulations 
necessarily stop 

being changed one way or 
it does not change the 

IjIUgation that would ensure that 
^ould reenforce them.

to the attention of the distin- 
j Connecticut, my

bis comments made before the 
S'ptii'tee. which I thought were 
MQue.

me do that in just a second, but 
i'bis: Danforth solves 

KrT^blem. it is an abortion-neutral 
It to me that it is a

It does not impose 
Wade on anybody nor does 

t lt» f n Wade from hav-
effect. In short, 

•«»-- ."moker - Kennedy - Pack wood -

Wi

H ^"lendment passes, then She?; „ State government
“‘■ for r,, “ others would be forced to 

. or Perform abortions. Only the

gross inconsistency under Federal law, 
whereby the Federal Government re­
fuses to fund abortions.

Under the Hyde amendment, the 
Federal Government refuses to fund 
abortions, but under this bill as it is 
written now, colleges, hospitals, and 
others will be forced to fund or per­
form abortions. This is an important] 
thing.
«-tjet me just say in that regard, when 
we debated this matter before the 
committee, the distinguished Senator 
from Connecticut, my friend and a 
person for whom I have a great deal of 
respect, he said this. Just for the 
Record I will state:

If you take Federal funds, you cannot 
deny a person an abortion. The reason why 
you cannot deny a person an abortion is it is 
legal in the United States of America. The 
reason why it is legal is we do not run the 
Nation by virtue of our individual con­
sciences. We run by virtue of the constitu­
tional system. That is the answer, pure and 
simple. And it is not going to change.

The fact is----
This is the distinguished Senator 

from Connecticut-----
The fact is that the law of the United 

States of America says that abortion in cer­
tain circumstances is legal. Period. That is it 
. . . that is exactly what the law states ... 1 
just repeat, so that it is relatively simple, 
that if someone wants to take Federal funds 
that you cannot deny the rights of a person 
under the law. That is it. This in no way im­
pinges upon your individual conscience ' * * 
as I said before * *

Senator Humphrey then said: “Will 
the Senator yield for a question?” 
Does the Senator wish to require 
Catholic University to perform abor­
tions?”

It probably would have been better 
for him to have used Notre Dame Uni­
versity, so let us substitute Notre 
Dame.

Senator Weicker said: "No, I cer­
tainly do not want Catholic Universi­
ty”—or in this case Notre Dame Uni­
versity—“to be required to perform 
them. The fact is that if Catholic Uni­
versity wants to take Federal funds, 
they cannot deny—they are not forced 
to perform them, but they cannot 
deny an abortion if it is requested.”

Once my amendment went down, 
the preceding amendment went down 
to defeat—we only had 39 votes, al­
though that is a significant vote-----

Mr. WEICKER. Would the Senator 
yield? Catholic University has an ex­
emption.

Mr. HATCH. That is the point I was 
going to make personally. Let me just 
make that point. The reason my 
amendment was so important before is 
because under the law as written in 
this Grove City bill that may pass the 
floor today, I do not know—under that 
law, any institution controlled by a re­
ligious organization is exempt if its 
tenets conflict with title IX.

There are only two who make that a 
requisite in the whole country today 
out of thousands of schools and hun­
dreds of religious schools. They are 

iBrigham Young University and Catho- 
jlic University, because they are the 
I only ones completely controlled by re- 
I ligious institutions. All the others are 
now going to be subject to title IX reg­
ulations superseding their own reli­
gious tenets—it is just that simple— 
with the defeat of the Hatch amend­
ment the last time.

I do not think people realize that. 
This bill is so broadly drafted that, 
frankly, bureaucrats, with their hostil­
ity to religious beliefs, will be tram­
pling all over religious beliefs in these 
schools.

I think the distinguished Senator 
from Connecticut would have an­
swered the same way had it been 
Notre Dame.

Is that correct?
Mr. WEICKER. To respond to the 

distinguished Senator from Utah, and, 
again, I can only respond as I did 
before, exemptions can be granted and 
they are granted.

Mr. HATCH. Not pursuant to this 
bill without my amendment.

Mr. WEICKER. And they are grant­
ed. And they have been granted to all 
religiously controlled institutions as 
far as the public is concerned. So, 
again, I think you have stated your 
point articulately and I hope I have 
mine. But I again have to repeat un­
derlying all of this, yes, to say that 
Roe versus Wade is not involved is to 
say that a portion of the law of the 
land does not have any bearing on 
what happened after title IX was en­
acted. I think it certainly does. And 
that is the law of the land, regardless 
of how some would like to have it 
changed.

In terms of. No. 1, the application of 
title IX is specific to students and em­
ployees, and not the public. What 
those nonreligiously controlled institu­
tions are trying to do is get around 
this business by having a lay board of 
trustees and they do not come under 
the law. These are matters which, 
quite frankly, really we are not getting 
into insofar as trying to reestablish 
what the law was.

I appreciate the speculations of the 
distinguished Senator from Utah. All I 
am trying to do is to make sure that 
what the law was prior to the Grove 
City case will be the law again with 
that one point on the definition of 
program activity being cleared up.

Mr. HATCH. Frankly, that cannot 
be the case the way this bill is written.

Let me say this, and I will substitute 
Notre Dame University for Catholic 
University because Catholic University 
would be exempt. They do have an ex­
emption, as does Brigham Young Uni­
versity, the only two schools in the 
country that will have the exemption

:!
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if this bill passes both Houses of Con- guished Senat^or Jrom Missouri^in his that
gress and is signed into law, which I amendmen . certainly agree, is What we must recognize is that thi.
doubt will happen. So we are going 
through an exercise here.

Mr. Humphrey stated, “Will the Sen­
ator yield for a question? Is the Sena­
tor willing to substitute Notre Dame 
to perform the abortion? They will be 
subject to this law when it passes.”

Mr. Weicker said, “No, I certainly 
do not want Notre Dame University 
required to perform them. The fact is 
that if Notre Dame wants to take Fed­
eral funds they cannot deny.” He goes 
on to say, “They cannot be forced to 
perform them. They cannot deny the 
abortion if it is requested.”

I said, “It is a lot more than that. 
Under those title IX abortion regula­
tions they have to provide it regardless 
of their religious beliefs. If those regu­
lations stay in force and effect, and 
there is no way it seems to me they do 
not, and this bill passes in its present 
form, then Catholic institutions that 
are not owned and controlled by that 
church but nevertheless affiliated 
with the church are going to have to 
provide abortions as a matter of fact 
to their students. That is, I think, an 
abomination and I think it flies in the 
face of religious freedom.”

Mr. Harkin said. “Will the Senator 
yield? I take it if they don’t take Fed­
eral money then they don’t have to.”

I said, “Senator, there is hardly any 
entity of any size in this world today 
that does not take Federal money 
either directly or indirectly. There is 
hardly a school in this country today 
that does not indirectly or directly 
take Federal funds.”

Mr. Weicker said, “That comment, 
of course, is the essence of the entire 
argument of this legislation. If you are 
going to discriminate, you do so with 
your own money and on your own 
hook. You do not do so with Federal 
funds. That underlies everything we 
are doing here today.”

I take it that Roe versus Wade is the 
law of the land, a constitutional law of 
the land, and, therefore, it has to be 
imposed on these schools whether 
they like it or not. and. frankly, will be 
imposed whether they have any regu­
lation or not.

Mr. WEICKER. Will the Senator 
yield?

Mr. HATCH. Let me finish my state­
ment. I would like not to be interrupt­
ed and I would like to be able—if you 
will do it on your own time, I will be 
happy to yield.

Mr. WEICKER. Sure. I would just 
comment to assuage the very misgiv­
ings the distinguished Senator from 
Utah has, and they are obviously 
based on fact, from my own lips, to as­
suage those doubts being exactly the 
purpose of this amendment that is 
before us now.

Now, granted, other misgivings that 
he has relative to the regulatory 
agency are addressed by the distin-

and th^Senator will certainly agree, is 
that this amendment is very clear. 
The very point raised in committee 
cannot happen, cannot happen, by 
virtue of this amendment, at least as 
far as the law is concerned.

It can still happen under regula­
tions which is the reason why the 
Senator from Missouri has his amend-
"^Mr HATCH. Your point is Roe 
versus Wade is the constitutional law 
of the land and supersedes regula­
tions. Is that your position?

Mr. WEICKER. It certainly is. Roe 
versus Wade is the law of the land.

Mr. HATCH. Then even this law, 
which is a statutory law, even your 
amendment, that does away with your 
amendment because the precedent 
that Roe versus Wade would take 
being the constitutional law of the 
land would overrule your own amend­
ment. , ' „

Mr. WEICKER. Is the Senator 
amending Roe versus Wade?

Mr. HATCH. This amendment is 
abol-tion ^uLral and ends the issue, if 
the Senator is wrong that Roe versus 
Wade would take precedence. If Roe 
versus Wade does, then both of these 
amendments would be unconstitution­
al.

I do not agree with that.
Be that as it may, the Senator may 

be right.
S. 557 raises serious questions as to 

the requirements of public and private 
institutions with regard to the provi­
sions of abortion services. Let me say 
at the outset that there has been a 
great deal of confusion regarding the 
relevance and importance of an abor­
tion neutral amendment to S. 557 
which Senator Danforth has brought 
to the floor.

To begin, it is appropriate to discuss

What we must recognize is that this 
is not a question of whether one 
should be able to have an abortion^ 
the Danforth amendment in no way 
prohibits institutions from providing 
abortions if they so choose. Rather 
the question is whether the Federal 
Government has the right to force 
these institutions to pay for or per. 
form abortion services even if to do so 
is against religious belief or con­
science. That is the issue here.

Frankly, there is a glaring irony in 
the effect of this bill. On the one hand 
Congress has consistently prohibited 
the use of Federal funds for the per­
formance of abortions under the Hyde 
amendment and yet under this bill, in­
stitutions that receive Federal assist­
ance would be required to pay for or 
provide abortions.

Specifically, the regulations at issue. 
34 CFR 106.41 and 106.57 require that;

A recipient shall treat . . . termination of 
pregnancy and recovery therefrom In the 
same manner and under the same policies as 
any other temporary disability with respect 
to any medical or hospital benefit, service 
plan or policy which such recipient adminis­
ters, operates, offers, or participates in with 
respect to students admitted to the recipi­
ent's educational programs or activity.

That is pretty stark stuff.
It is important to note the S. 557 

and its accompanying legislative histo­
ry render these regulations even more 
egregious than they were before the* 
bill was proposed. First, the propo­
nents have interpreted these regula­
tions as meaning that failure to per­
form or provide for abortion services is 
a form of sex discrimination. While 
this assumption has been argued on 
the State level in connection with liti­
gation involving State equal rights 
amendments, this is the first time that 
abortion has been linked to sex dis-To begin, iL IS appropnaue vu uimcum aooruon uas uccii ..V, —the abortion neutral amendment that crimination with regard to these regu-

, 1_____ 4-;or»nnt»r»f inn Wlt.hl FG(l6rJl.has been offered by Senator Dan­
forth. The amendment reads as fol­
lows;

Nothing in this Title shall be construed to 
require or prohibit any person, or public or 
private entity, to provide or pay for any 
benefit or service, including the use of facili­
ties. related to an abortion. Nothing in this 
section shall be construed to permit a penal­
ty to be imposed on any person because 
such person has received any benefit or 
service related to a legal abortion.

It is hard to believe anybody would 
vote against that amendment if, in 
fact, we are trying to go back to pre- 
Grove City.

The language of the amendment is 
clear. It would not prohibit any public 
or private institution from providing 
abortion services; such institutions 
would have the option to provide abor-

lations or in connection with Federal 
legislation, generally.

Second, S. 557 expands the scope of 
title IX and thereby expands the 
scope of the existing regulations and 
the opportunity for future action con­
sistent with the misinterpretation that 
failure to perform or provide abortion 
services is a form of sex discrimina­
tion. For example, the proponents uf 
the bill have acknowledged that the 
bill would extend title IX coverage to 
any off-campus hospital which has 
any teaching program, such as medic^ 
students, nursing students or resi­
dents. .In short, under S. 557. any universi­
ty with students receiving federally 
subsidized grants or loans will be re­
quired to apply the abortion reguiawould have the option to proviae aoor- quireu tu appiy ^^1-tion services if they deem such serv- tions in all of its operations. If 

ices appropriate and desirable. Howev- versity has a teaching hospital and 1 
er, these institutions would not be re- students or employees receives medic^ 
quired to provide abortion services care at the hospital, it would be 
when the provision is against the con- quired to provide abortion services
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„me basis as any other medical 

^ce. nonuniversity hospital
i'^^ffiving Federal assistance could be 

““Mred to provide for abortions if it 
**ducts any education programs, 

this bill, that is how far it has 
‘ expanded. It is not taking us

__ f simply to pre-Grove City.
SW' fact, in hearings before the 
*^ate Labor and Human Resources 

nlttee, James J. Wilson, city 
elor of the city of St. Louis, MO, 
J that S, 557 would not only over- 
' e Missouri State law that treats 

Jwtlons differently from other medi- 
' S^procedures but also would invali­

date the contractual relationship be- 
fe’ - i tween the city of St. Louis and Region- 
I':; >1 Hospital which specifically prohib-

Iti abortions being performed by Re- 
. ilbnal with respect to any patients of 

the city.

very well and probably would violate Feder­
al law. Title IX of the 1972 Higher Educa­
tion Amendments * • • (Erzinger v. Regents 
of the University of California, No. 458599, 
Superior Court San Diego. Franklin B. Or- 
fleld, J., presiding, at pp. 63-64.)

Moreover, there is strong reason to 
believe that the mandatory abortion 
coverage resulting from enactment of 
S. 557 will go beyond coverage of stu­
dents and employees. As drafted, S. 
557 decimates a significant existing 
limitation on the scope of the title IX 
abortion regulations—that is, section 
901 which provides that the statute 
applies only to "educational” activities 
is altered by S. 577, section 901 would 
exclude noneducational operations of 
otherwise covered hospitals from regu­
lation. S. 557. effectively abolishes 
that limitation by providing that "all 
of the operations” of an entity en-

cial interpretations of Federal statutes 
do. In any event, S. 557 effectively 
codifies the title IX abortion regula­
tions, which would place them beyond 
mere administrative revocation. In 
short, congressional action is required 
at this time to correct the proabortion 
effects of S. 557.

It may be useful to point out the 
views of the proponents of S. 557 on 
this issue. During the Senate Labor 
and Human Resources Committee 
markup of S. 557, on May 20. 1987 
Senator Weicker stated:

Just for the record. I’ll state, if you take 
Federal funds, you can’t deny a person an 
abortion. The reason why you can’t deny a 
person an abortion Is. it’s legal in the United 
States of America. The reason why it’s legal 
is we don’t run the nation by virtue of our 
individual consciences, we run by virtue of a 
constitutional system. That’s the

(fie Wlb/. --- ----------- WA us. AliaUO LJIC AlUjWer■)'» 7The Missouri State Statue, 376.805 gaged in the health care business will pure and simple, and it isn’t going to change
. R.8.M0. 1986, provides in pertinent '------------ ------------------------ t.-c ,, ----------

gift' part, "No health Insurance contracts,
KV plans or policies * * * shall provide 

coverage for elective abortions except 
by an optional rider for which there 
must be paid an additional premium.”
The proponents of S. 557 such as the

be covered in their entirety. This indi­
cates that if a hospital is covered at all 
under title IX. S. 557 will assure that 
even its treatment of patients from 
the general public will be subject to 
the abortion regulations. As drafted, 

K- ’i'ne proponeiiis ui o. uu i suuii as viie "all of the operations of” listed enti- 
■'fi American Civil Liberties Union ties, would include health care institu- 

[ACLUl and Planned Parenthood have tions whenever a health care institu- 
■v. .. . ... receives any Federal aid. Certain­

ly, it would run counter to the entire 
thrust of the bill to limit the applica­
tion of title IX, and the abortion regu­
lations, to only a hospital’s "educa­
tional activities.” No one contends 
that the act's other requirements will 
be limited to students or employees.

In fact, the coverage of this issue 
has still further ramifications. If a 
health care institution receiving Fed­
eral financial assistance is part of a 
larger chain, all other institutions in 
that chain are covered even if none of 
the other institutions receive Federal 
assistance. Clearly, S. 557 expands 
abortion requirements dramatically.

The proponents have suggested that 
Congress or the administration need

^.'publicly conceded that under the bill, 
mandatory abortion regulations 

Iwould cover all educational activities 
?|3;ciiany teaching hospital. In other 

words, they concede that hospitals 
fel”,;.'would be required to provide coverage 

abortions in the health benefit 
plan* which they offer to the teaching 
Itoff and others connected with the 

p Uochlng program.
^-’'feThus, the bill conflicts with Missouri 

J.BtatO/. law prohibiting coverage for 
^UOCtlve abortions in group health 
' plans. Moreover, hospitals, such as Re- 

“ staffing or teaching 
L9U*Ubnship with a nearby medical 

required to provide 
►nm?i ? services, thereby invalidating 
tJ^ROCtual arrangements such as that^ T • ® '-°“eress or the aaminisiraiion r

rescind the regulations in amendment. So we are asking all Sena- 
“-n^ere is tremendous controversy order to correct the concerns raised by tors who have concerns in this area to 

gftxountry surrounding the issue this issue. Mr. President, that is an in- vote against the Weicker-Kennedy-
^rid thOSP Whn nrtnnCA cilffi/'ionf crrvinfirvrk o eovi/Mie Do4ir/-k<-k/4 _^A'A4-r>A*->Kn 11 ^ ^ ^  1

It’s relatively simple. If someone 
wantsTo take Federal funds, then they can’t 
deny the rights of an American under the 
law. That’s it. This in no way impinges on 
your individual conscience, as I said before 
* • *. No, I certainly do not want Catholic 
University required to perform them. The 
fact is, if Catholic University wants to take 
Federal funds • • • they can’t deny—they’re 
not forced to perform them—they can’t 
deny an abortion if its requested. •

Mr. President it is outrageous and 
inconsistent to disallow the use of Fed­
eral funds for abortions on the one 
hand and to require those receiving 
Federal funds to pay for or provide 
abortions on the other hand. It is es­
sential that we accept the Danforth 
abortion-neutral amendment and cor­
rect this glaring problem posed by S. fes7.

*~Let me just add one other sentence. 
There are those who think that they 
will be supporting a prolife position by 
supporting the Weicker-Kennedy- 
Metzenbaum-Packwood amendment. 
That is not so. The only position on 
the floor this day that can solve this 
problem is going to be the Danforth

“fe of unborn children. To 
to perform or provide 

tp. services sex discrimination is
Hi

in colieges covered by title 
been compelled to 

abortions for other students

sufficient solution to a serious prob- 
iem. These regulations were promul­
gated in 1974 and therefore, have been 
on the books for the last 14 years. Any 
rescission would be met immediately 
with litigation in an attempt to rein­
state the regulations. The abortion 
regulations represent one agency’s 
view of what is required by title IX.

i*« of jccs. ill Administrative revocation of those
nitv ^^sents of the regulations would not bar a court from
for Superior deciding that the interpretation of the
V title County relied in law reflected in the regulations was

for its decLsinn rpiert- valid nonetheless and required by the 
statute. Absent congressional amend­
ment in the form of the Danforth 
abortion neutral amendment, future 
administrations could easily reinstate 
the egregious regulations. Departmen­
tal regulations do not provide binding 
interpretations of Federal law. Judi-

agaft: mandatory student fees. In

**h termlnar in connec-
- • nation of pregnancies might

Packwood-Metzenbaum amendment. 
We think that it does more harm to 
the debate and problem than it does 
any good, and certainly it seems to me 
does not solve the problems that we 
are trying to address here today. It 
certainly does not solve the expansive 
nature of this bill, that expands the 
law way beyond what anybody 
thought it was back in 1984, before the 
Grove City decision occurred.

Let me just give 5 minutes to the dis­
tinguished Senator from New Mexico, 
and then turn the balance of my time 
over to the distinguished Senator from 
Missouri.

The PRESIDING OFFICER. The 
Senator from New Mexico.

^nD^I^ENICI. First, I am not a 
Senator who believes that we ought to 
leave the Grove City decision alone. I
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h..e ..«.Uo„ to .V.,- Wt »«t. 'ri.’SofiKwrS'Xr^ni'
rule the narrow Interpretation of the extremely ironic tha^t^we^ wiu^ot yo^
Supreme Court with reference to Instl- voting, and we are about to not violating Roe versus Wade, they
tutions. I was an original cosponsor of today that institutions out can go somewhere else and have

age versus a narrow interpretation. ^ Federal money, there average 5 years-while people out
Second. I am fully aware that this is |‘“'®^gal chance, says this legal opln- there are saying what does it mean

not and should not be a discussion of ^ Metzenbaum- with reference to title IX. which now
whether or not we agree with Roe . Kennedy language, there Is has a broadened institutional effect
vers^ Wade I ‘hlnk my re^rd is W^^ ^ according to the very first legal opin-
pretty clear; I do not like the dMislom ® ^ ^Ve are drawing on their decl- jon out of the box.

sions regarding their choice to say. And I do not think anybody asked 
■■We do not choose to perform abor- them how to decide. Let us send it to
tions There is somebody up the street jj^g j^org lawyers, even if we got a
that might. There is some hospital three-to-two decision-three lawyers,
down the road that might. But we do cngg saying we agree with this
not.” one and two do not—it is precisely the

As a matter of fact, it is a civil rights ^he Senator from New Mexico is
issue, a pro-choice issue, in my opin- „^aking. Let us make it clear. I guaran- 
ion In this case, it happens to be the fellow Senators, if you are
same decision that those who are pro- .^g yg^g fgr the Metzenbaum- 
life or right-to-life have come to with ^eicker-Kennedy amendment, and 
reference to their position on this bill. dgar, we protected the

Mr. President, it is very easy for gjjgjgg gf institutions to deny abor-' 
me-and I have the greatest respect because nobody is hurt, you
for the Senator from Oregom who site g^^jj j^j^yg pgt ygu have dodged it. 1 
here, and the Senator from Ohio, who ^ thank the Senator for yielding.
is over there. „ ------------------«

The PRESIDING OFFICER. The 
Senator’s 5 minutes have expired.

Mr. DOMENICI. Will the Senator 
vield me 5 additional minutes?

The PRESIDING OFFICER. The 
Senator from New Mexico is recog­
nized for an additional 5 minutes.

Mr. DOMENICI. It is very simple for 
■ see what is occurring. t.pi mp

pretty clear; i ao noi use me uceipi^-. but I am not the Supreme Court. I am 
a member of the legislative branch. ^ 

“^Thlrd. it should be eminently clear 
that the law of the land is that the 
U.S. Government will not pay for 
abortions. That Is the Hyde amend­
ment. We have had that before us 
enough times where, regardless of how 
close the vote, it is pretty clear that 
the Congress of the United States-- 
and I hope and assume constitutional­
ly; nobody has taken that Issue to the 
Supreme Court—has said ‘■You will 
not spend taxpayers’ money for abor­
tion.” I assume that is an appropriate 
exercise of our legislative authority. 
That is point three. We will not pay 
for abortion as a matter of decision of 
the Federal Government. ■“

L-We had a choice, to borrow the 
jargon of the day. and Congress elect­
ed and exercised its right to choose, 
and we said we do not pay for them. 
That is No. 3.

Fourth, if you believe that the
Grove City decision is too narrow, you

... . ._______ 1____________ _____

jally have not. you nave uuukcu h 
I thank the Senator for yielding.
The PRESIDING OFFICER. Who

yields time?
Mr. METZENBAUM addressed the

^The PRESIDING OFFICER. The 
Senator from Ohio.Mr. METZENBAUM. Mr. President.J 
how much time is left? Ts

The PRESIDING OFFICER.Grove City decision is too narrow, you JVt me The PRESIDING OFFICEK. ine.?ught to be down here on the floor me .ff. proponents have 20 minutes; the opptfj
trying to enact a bill with legislative couch it this way. -Those who say minutes and 51 seconds. ,
language that will be passed, be signed for Metzenbaum are “^ing us ^ to packWOOD. I yield 10 minutes ,
by The President, and that will sub- dodge the issue instead of ^^^the senator from Ohia

^‘"VrH‘tL‘?oTiTromersTrthrs Se?ator^fromS° ' A

lit me'take the last one first. I want issue. as a matter of fact y ^g ^ igp
the last one to happen. In my humble eannot separate t tie IX of the E^ ^j^,gh ,s ^g u not
opinion, there is no chance that it is tion Act from th^. So we are^^^^ .............. |

Hm

The manager of the bill. Senatefi 
Hatch, in opposition, talks about the J

tion ACl iroill wna. —----------
fflon and’cWll“rghte is'^resS.^I Hatch, in opposition.

imagine the President of the United from our legislation because we ao ^ addresses itself to that v
States signing a bill with the Weicker- want to decide in clear, plain tngiisn
Kennedy-Metzenbaum language in it language employees and does noi^
and the rest of this bill as it is. with I hope those in ^ gf reach the public at large.” How thel
the very first legal opinion out of the they ^ ft ,east listen to Senator from Utah can come to thej
box saying you have, by this legisla- aiding this issue will a t^lteten^^^ conclusion that it reaches the pubUcl
tlon. substantially expanded the cover- part of \his Senator that at large in spite of that interpretation^
age. and thus the scope for litigation, it is mVnd by the committee report is difficult for.
under civil rights of title IX of the this °"^^f°fhg“|;du“aUo^^Act me to understand. The language g^j
Education Act as Interpreted by de- affecting title IX of ■■therefore. clainMl
___ A.___Oon trrMi imacr- in som6 wav or another. __ ,, -amiifo imcnitals tolILiauCeltluii 0-0 —partmental regulations. Can you imag­
ine the president signing that? Can 
you imagine a veto being sustained by

____ J. ___________ 1 i.1____TT T

wTw°oird" d to not worry ?h\uhfbm full
iT it is something else, just provide abortion services to the g 

you imagine a vetu uciiig suawaincu mrnprs of this al public are false. , |§the U.S. Senate and the U.S. House? I \«ue teTtead of de- Yet in spite of that, a member of tMj
just do not believe there is a chance of ^lose who think we are committee comes on the noor ^
*'“*■ -- Pr.3ld.nt, ft to m. i'lrS’lStSnrmX by .ur W.J

Now. Mr. 
to be-I was „ - _
hypocrisy, but let me make
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have been ordered. The clerk will call 
the roll.

The legislative clerk called the roll.
Mr. CRANSTON. I announce that 

the Senator from Tennessee [Mr. 
Gore], is necessarily absent.

I also announce that the Senator 
from Delaware [Mr. Biden] is absent 
because of illness.

I further announce that, if present 
and voting, the Senator from Tennes­
see [Mr. Gore] would vote “yea.”

Mr. SIMPSON. 1 announce that the 
Senator from Kansas [Mr. Dole] is 
necessarily absent.

I also announce that the Senator 
from Alaska [Mr. Murkowski] and 
the Senator from Wyoming [Mr. 
Wallop] are absent on official busi­
ness.

I further announce that, if present 
and voting, the Senator from Wyo­
ming [Mr. Wallop] would vote “nay.”

The PRESIDING OFFICER (Mr. 
WiRTH). Are there any other Senators 
in the Chamber desiring to vote?

The result was announced—yeas 55, 
nays 40, as follows:

[Rollcall Vote No. 8 Leg.]

Adams
Baucus
Bentsen
Bingaman
Bradley
Breaux
Bumpers
Burdick
Byrd
Chafee
Chiles
Cohen
Cranston
D’Amato
Daschle
Dixon
Dodd
Evans
Fowler

Armstrong
Bond
Boren
Boschwite
Cochran
Conrad
Danforth
l>cConclnl
Domenlcl
I^rcnberger
Exon
Ford
Qam
Oramm

YEAS-55
Glenn
Graham
Harkin
Heflin
Heinz
Hollings
Inouye
Kassebaum
Kennedy
Kerry
Lautenberg
Leahy
Levin
Matsunaga
Metzenbaum
Mikulski
Mitchell
Moynihan
Nunn

NAYS-40
Grassley
Hatch
Hatfield
Hecht
Helms
Humphrey
Johnston
Karnes
Kasten
Lugar
McCain
McClure
McConnell
Melcher

Packwood
Pell
Pryor
Riegle
Rockefeller
Rudman
Sanford
Sarbanes
Sasser
Simon
Simpson
Specter
Stafford
Stevens
Weicker
Wilson
Wirth

Nickles
Pressler
Proxmire
Quayle
Reid
Roth
Shelby
Stennis
Symms
Thurmond
Trible
Warner

Biden
Dole

NOT VOTING—5 
Gore
Murkowski

Wallop

was•Weed^to (No. 1393)

•owe Mr. President, I

‘ Mr agreed to.
* taove tn 1 Mr. President,
'The ^ ori the table.

; i*reed to table was

AMENDMENT NO. 1392
(Purpose: To ensure that the bill does not 

require that persons, or public or private 
entitles receiving Federal funds perform 
abortions)
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Missouri is recognized for the purpose 
of offering an amendment pursuant to 
the unanimous-consent agreement of 
last night. The time will be evenly di­
vided between now and 2 o’clock.

Mr. DANFORTH. Mr. President, I 
call up my amendment.

The PRESIDING OFFICER. The 
clerk will report.

The legislative clerk read as follows: 
The Senator from Missouri (Mr. Dan­

forth) proposes an amendment numbered 
1392.

At the appropriate place add the follow­
ing; Notwithstanding any provision of this 
act or any amendment adopted thereto.

NEUTRALITY WITH RESPECT TO ABORTION
Sec. 909. Nothing in this title shall be con­

strued to require or prohibit any person, or 
public or private entity, to provide or pay 
for any benefit or service, including the use 
of facilities, related to an abortion.' Nothing 
in this section shall be construed to permit a 
penalty to be imposed on any person or indi­
vidual because such person or individual is 
seeking or has received any benefit or serv­
ice related to a legal abortion.

The PRESIDING OFFICER. Recog­
nizing the Senator from Missouri, the 
Chair will once again ask that Sena­
tors who wish to converse please retire 
to the Cloakrooms. The Senate will be 
in order.

The Senator from Missouri.
Mr. DANFORTH. Mr. President, I 

ask unanimous consent that Senator 
Nickles be added as a cosponsor of 
this amendment.

The PRESIDING OFFICER. With­
out objection, it is so ordered.

Mr. DANFORTH. Mr. President, 
during the last vote, a number of Sen­
ators came up to me and asked my 
thoughts on how that vote should go, 
and my response was it did not make 
any difference. So I know that some 
Senators who intend to vote for my 
amendment voted for the Metz­
enbaum amendment, some Senators 
who intended to vote for my amend­
ment voted against the Metzenbaum 
amendment. My own view, as I stated 
on the floor during the debate on the 
Metzenbaum amendment, was that it 
was very much like a motion to in­
struct the Sergeant at Arms. It was a 
rollcall vote, but it had no content at 
all. It was a rollcall vote that purport­
ed to touch on the question of wheth­
er or not the Government is going to 
mandate abortions, but in point of fact 
it did not in any sense prevent the 
Government or some court from man­
dating abortions or abortion coverage. 
It did not provide any cover whatever 
for Senators who voted on it. Some 
people might say, “Well, is it some sort 
of compromise? Was the Metzenbaum- 
Weicker amendment some kind of
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compromise on the issue before us?” 
The answer is no, it was not any com­
promise. It was not half a loaf. It was 
not a slice. It was not a crumb. It was 
an absolute zero. It did not matter 
whether it was cast or not, because it 
had absolutely no legal effect on the 
issue that has been raised by my 
amendment.

That is not simply my conclusion. 
When the language of the Metz­
enbaum amendment was available, I 
asked for two opinions, one from the 
Justice Department and one from the 
Dewey, Ballantine law firm. I received 
both of those legal opinions today. 
Both of them stated that from the 
standpoint of the basic question of 
whether or not abortions or abortion 
coverage is going to be mandated, the 
Metzenbaum amendment had no legal 
effect.

The Dewey, Ballantine opinion, 
which is dated January 27, after set­
ting forth the Metzenbaum amend­
ment, states, “Based on our review of 
this proposed amendment, we con­
clude that it would not solve the prob­
lem identified in our earlier memoran­
dum. The proposed amendment de­
clares the Civil Rights Restoration Act 
itself does not require the funding or 
performance of abortions. It is silent, 
however, on the possibility, which was 
the subject of our earlier letter and 
memorandum, that title IX and regu­
lations promulgated under its author­
ity could require the funding or per­
formance of abortions. Moreover, since .. 
the Civil Rights Restoration Act 
would overturn the Supreme Court’s 
decision in the Grove City case and 
thus extend the reach of title IX, the 
danger would remain, despite the pro­
posed amendment, that institutions 
duly brought under the authority of 
title IX would also be required to fund 
or perform abortions for students, em­
ployees, and even the general public as 
described in our earlier letter.”

Mr. President, the State of the bill 
as it now exists before the Senate, 
with the Metzenbaum-Weicker amend­
ment which was just added, is that it 
remains a very live possibility that an 
administration or a court could require 
hospitals to perform abortions and 
could require health plans of colleges 
or universities to fund abortions.

Now, if that is the result that we 
want, if we want that possibility to 
stay alive, then the thing to do is to 
vote against the Danforth amend­
ment. If it is the decision of the 
Senate of the United States to leave it 
up to a Federal judge, to enter an 
order requiring abortions performed at 
Georgetown University Hospital, to re­
quire abortion coverage under the 
health plan at Notre Dame University, 
and so on, if that is the intention of 
the Senate, let us leave it open. Let us 
reaffirm the regulations under title IX 
and kick the buck to the courts.
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If, on the other hand, it Is the posi­
tion of the Senate that we should pre­
clude that possibility in a court deci­
sion or in a future regulation, then we 
should adopt the Danforth amend­
ment. That is the very simple issue 
before us. Regulations under title IX 
of the education amendments identi­
fied sex discrimination with the refus­
al to perform or to provide abortions. 
The bill in its present form expressly 
ratifies those regulations. No language 
in a committee report to the contrary 
undoes the expressed language in the 
bill itself. So if we in the Senate want 
to ratify a regulation that identifies 
refusal to perform abortions with sex 
discrimination, and if we want to 
extend that interpretation throughout 
universities, to university hospitals, to 
hospitals that have internship pro­
grams flowing out of those universi­
ties, and to other hospitals which have 
any teaching program at all, if we 
want that kind of expanded interpre­
tation, then vote against the Danforth 
amendment.

I think it would be an absolute out­
rage for the Senate, the Congress to 
force on Georgetown or Notre Dame 
or the city of St. Louis or wherever a 
policy that under the Hyde amend­
ment we do not support ourselves. ^ 

We do not fund abortions. We have 
made that decision. I do not under­
stand why the Senate at this point 
should force even church-related col­
leges and hospitals to do what we will 
not do ourselves.

Mr. President, I yield 2 minutes to 
the Senator from Texas.

The PRESIDING OFFICER. The 
Senator from Texas is recognized for 2 
minutes.

Mr. GRAMM. Mr. President, I will 
be Grief What we have seen here is ex­
actly the same kind of sham that has 
outraged the American people for 
years about this greatest of delibera­
tive bodies. We have a clear-cut issue 
before us. The issue is as simple as any 
issue can be: Do we want to make it 
clear that under title IX, with the ex­
pansion that is being contemplated, 
Baylor University and Notre Dame do 
not have to fund abortions or to per-' 
form abortions in their medical facili­
ties?

Now, you can beat all around the 
bush. You can try to confuse the issue 
all you want. You can say, well, let us 
leave it undetermined as it is in the 
current law. But when you get down to 
the bottom line, when you vote on the 
Danforth amendment, there is only 
one issue: Do we want to leave it open 
to some Federal judge to come along 
and say to Baylor University or Notre 
Dame or St. Mary’s or any other pri­
vate, church-related college in Amer­
ica that although the fundamental 
teachings of your church are totally 
opposed to abortion, we are going to 
force you to fund abortion and we are

going to force you to conduct abor- do nothing in the opinion of this Sena 
tipns? tor, and legal scholars that I have

Now, the great paradox is that the! talked with, to harm or weaken 
Congress will not even fund abortion—  --------------—-———-iiider Medicaid unless the life of the 
tiother is in danger, and yet here we 

have a clear-cut attempt to force 
phurch-related institutions to do what

w—- - - « Aiavctalked with, to harm or weaken the 
amendment that we are going to vote 
on, the bill itself, which has to do with 
civil rights. I hope we will pass the
Danforth amendment.

The PRESIDING OFFICER.hurch-reiaiea msuiuuons lo ao wnai The Thee have prohibited under Medicaid. S^ time of the Senator has expired. Who 
^^u can try to make this a technical yields time?
^estion. You can cloud it and go back ^n—.
home and say we were neutral on this 
subject; it was unclear before. We left 
it unclear.

The point of this amendment is that 
it ought not be unclear. There ought

Mr. DANFORTH. Mr. President, i 
reserve the balance of my time.

The PRESIDING OFFICER. Who 
yields time?

Mr. METZENBAUM addressed the 
Chair.

The PRESIDING OFFICER. Theto be no doubt in anyone’s mind that 
Baylor University should not be forced senator from Ohio.
to fund something they fundamentally - - ---------— * ’
oppose. If you vote against this 
amendment, you are voting against 
that basic guarantee.

I yield the floor.
Mr. METZENBAUM. Does the Sena­

tor from Texas understand that----
The PRESIDING OFFICER. The 

time of the Senator from Tex^ has 
expired. Who yields time?

Mr. HATCH. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The 
Senator has 9 minutes 44 seconds.

Mr. HATCH. Let me yield 2 minutes.
The PRESIDING OFFICER. The 

time is under the control of the Sena-
%rDASR?k®Tr'°W°esrdrri me;t:7ouVe^‘olanyrumedarounI7^yiSl^^S!T5ol[- SoJ would be a 100-percent change in yot^:

■i|l

Mr.'METZENBAUM. Mr. President ’'I 
first I would like to point out to my 
friend from Texas that Baylor Univer- ,4' 
sity is specifically exempted under the 
religious tenet exemption. So his argu- :'j 
ment in connection with that universl- 5 
ty is not applicable. ^.

Second, I want to point out that if 
you vote for our amendment, the "' 
Packwood - Kennedy - Weicker - Metz-, 
enbaum amendment, you will be undo-. 
ing that amendment 100 percent be- 
cause that amendment provides that ^ 
’’Notwithstanding any other provision 
of the law or any other provision in 
this bill.” So if you voted with us arid ;v 
now you vote for the Danforth amend-’..S
rrtont fnfnllv turned arniind Tt’fe

like?—2 minutes to the Senator from 
Nebraska.

The PRESIDING OFFICER. The 
Senator from Nebraska is recognized 
for 2 minutes.

I hope those who have seen fit to^ ',.* 
stand with us by 55 votes will see fit to ,'x| 
reject the Danforth amendment.

The big question is whether we are 
going to have a civil rights bill or ah)r 2 minutes going to rid.vt; a. givu ligiiuo um ui onMr. exon: I thankmy friend from aborti^ Ml We h^made h cl^ta

Missouri. I thank the Chair.
Mr. President, this is one of those 

votes in the U.S. Senate for which it is 
extremely easy for this Senator to cast 
and support the Danforth amend­
ment. The case has been adequately 
made in previous arguments before 
this body. And I will not attempt to 
rehash those statements. Suffice it to 
say unless the Danforth amendment 
becomes law we are leaving an unan­
swered question that should not be 
left unanswered in this very, very im­
portant civil rights legislation.

I hope that all of the Members of 
this body will recognize and realize 
that the Danforth amendment is very 
simple, it is very straightforward. It 
simply says that we should not be in a 
position of forcing any institution re­
gardless of its association to do some-

our previously offered amendment 
now in the bill that this is a civll '^ 
rights bill and we do not want it to 
encumbered with abortion issues, .

If you vote for the Danforth amend-| 
ment, you will have voted for language 1 
that totally negates the impact of ourl 
amendment, or at least langaiagp 
which would appear to do so on ItC 
face. That is the intent of the Daiij. 
forth amendment. I hope it does 
But I am afraid that it will.

The amendment offered by the Sera 
ator from Missouri is also problematic 
because it does not preclude the impo^ 
sition of a penalty on a woman if she i 
has a legal abortion. The amendmentj 
says nothing in the preceding sentence^ 

shall be construed to permit 
penalty to be imposed on any perso^ 

because such person * * * has r‘-its association to do some- ’ ’ ' oecause sucn person j *7,'thing for which the fundamental ceived any benefit or service related 
tenets of that institution—and funda- ..
mental beliefs that many of us share- 
should not be put in jeopardy on a
whim of one Federal judge at some 
time in the future.

It is a clarifying amendment. It 
states clearly what we should do. I 
appeal to all of my colleagues to sup­
port the Danforth amendment. It will

a legal abortion.’
That language is extremely unclew*^ 

It says nothing in the amendmenjj 
that permits a penalty but the la 
guage does not prohibit a penalty 
discrimination against a woman 
has had an abortion. For exarnple<^ 
woman who ha^ had an abortion^ 
who has been counseled for abortiP
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can be excluded from scholarship pro­
grams. student employment, or even 
enrollment in classes. The Danforth 
amendment not only permits this dis­
crimination but it also may encourage 
Institutions to treat women differently 
because they exercise their constitu­
tional right.

If we pass this amendment, we sanc­
tion discrimination against women 
who exercise their constitutional 
right. So this civil rights bill which we 
have introduced to expand the civil 
rights of all people would sanction dis­
crimination against women. So I think 
it is fair to say that a vote for the 
Danforth amendment is a vote for dis­
crimination against women. We say 
that is inappropriate.

Another problem with the Danforth 
amendment is that it changes title IX 
to permit discrimination against 
women as the medical services provid­
ed to them. The Danforth amendment 
says that “Nothing in this title shall 
be construed to require or prohibit 
any person or public or private entity 
to provide or pay for any benefit or 
service including the use of facilities 
related to an abortion.”

This language means that if a uni­
versity provides a medical service and 
that service has doctors who are ethi­
cally required to counsel patients on 
medical options, it would not be dis­
crimination to fail to counsel pregnant 
women on all options. What we say 
when we pass the Danforth amend­
ment is that women are not victims of 
discrimination when they are denied 
all Information about their options in­
cluding the option of abortion.
V The discrimination that the Dan- 
rorth amendment sanctions is the kind 
of discrimination that reduces women 

’ ■ W 16SS than full human beings because 
It denies women the information they 

> 5 , , make an important medical 
jv..;; :|^^lslon.

^There is not even a life of the 
^ther exception in the Danforth 
amendment. And a woman could be

pregnancy^Plications and under the Danforth 
amendment she could be denied a life
Si hfn ^ who is bleed

’^hat, to me[^iKrlmination against women. J 
I rin ! ® already said we do not waTJt

CONGRESSIONAL RECORD—SENATE
DANFORTH addressed the

353
Mr. DANFORTH addressed the The Senator from Missouri has re-

ciSir OFFICER. The TSLtor""from Ohio"ha^’'reSS

Chair would remind the gallery that 12 seconds
they are here ^ guests of the Senate. If neither side yields time, the time 

The Senator from Missouri. -7 available will be counted equally

3^ ta’
about abortion. We

l«a«ues — * ^»V- icgiaia,uuiiwould hope that my col-•«««Ues wniiirf vT r r lunoing aoortion, as something morsWe amen^pn?^v,“",?° ™pact of ly repugnant to him or to her or 
if-Tliat is whartv,- passed, their institution, to be compelled by a

S«. But much^® amendment would Federal bribe to do so. That is wrong.
this important than We should not leave the law unclear.

.<>UoWlnation permit The argument has been made that
5M-*ptotry. ^ against women in this we should go back to what it was 

Inappronri t before Grove City. It is not what the
jpuldbe to inci„H was. The question is what the law
.JS^ge wh?ch ^ ^ '■‘Shts bill should be. It should be clear.
•S'^lnaMpi^ authorize the - --------

‘Jefeat tt, women. Wefe. We Danforth amendment.

Mr. DANFORyw Mr. President, the 
characterization of the bill by the Sen­
ator from Ohio is completely errone­
ous and totally without foundation at 
all. It is a fabrication. My amendment 
expressly says. “Nothing in this sec 
tion shall be construed to permit a 
penalty to be imposed on any person 
or individual because such person or 
individual is seeking or has received 
my benefit or service related to a legal 
ibortion.” _J

I yield 2 minutes to the Senator 
from California.

The PRESIDING OFFICER. The 
Senator from California is recognized 
for 2 minutes.

Mr. WILSON. Mr. President, at the 
risk of being rude, the Senator from 
Ohio has flatly misstated the contents 
of the Danforth provision. The lan­
guage just read by the Senator from 
Missouri was language which I and 
others insisted be in there, precisely to 
ensure that there could not be discrim­
ination against women who either are 
seeking or have received abortion-re­
lated services.

You could have voted for or against 
the Metzenbaum amendment. You 
could have voted for it as simply being 
a truism, as Mr. Danforth said, with­
out content, or voted against it as 
being a sham aimed at trying to per­
suade people that it would suffice and 
that there was no need for the Dan­
forth amendment. There is need for 
the Danforth amendment.

To focus momentarily on the strict 
legal question, the amendment by Sen­
ator Metzenbaum stated that the bill 
does not require abortion, but it does 
not reach the offending regulation 
which gives rise to the need for the 
Danforth amendment. That need con­
tinues to exist, even with the Metz­
enbaum amendment in it. The Metz­
enbaum amendment is without con­
tent. The Danforth amendment is re­
quired to prevent a travesty.

I am prochoice, but I will be hanged 
if I can see my way or want the Con­
gress of the United States to be on 
record as imposing upon someone who 
conscientiously objects to providing or 
funding abortion, as something moral-

to

**^0-89.

The PRESIDING OFFICER. The 
time of the Senator has expired.

Who yields time?

>2 (Pt. 1)

against both sides.
Mr. DANFORTH. Mr. President, I 

yield 1 minute to the Senator from 
Texas.

The PRESIDING OFFICER. The 
Senator from Texas is recognized for 1 
minute.

Mr. GRAMM. Mr. President, I want 
to respond to the Senator from Ohio.

First, is he aware that Baylor Uni­
versity waited 9 years to get an exemp­
tion? They currently have an exemp­
tion. But, as we are all aware, under 
the law, a new Secretary could come 
into office, do an investigation, and 
deny them that exemption.

Let me give the names of some 
Texas coileges that are religion affili­
ated that have asked for exemptions, 
and that for one reason or another did 
not get them: The Dailas Theological 
Seminar, Lubbock Christian College 
University of Dallas, Southwestern As­
semblies of God College, Concordia 
Lutheran College.

I ask my colleagues: Do we really 
want to leave any doubt as to whether 
Lubbock Christian College should 
have to conduct and/or pay for abor­
tions if that is against the tenets of 
their religious beliefs? That is the 
issue here, and I urge my colleagues to 
focus on that.

The PRESIDING OFFICER. The 
time of the Senator has expired.

Who yields time?
Mr. DANFORTH. Mr. President, I 

reserve the remainder of my time.
The PRESIDING OFFICER. The 

Senator reserves the remainder of his 
time. If neither side yields, the time 
will be counted equally against both 
sides.

Mr. DANFORTH. Mr. President, I 
yield 1 minute to the Senator from 
Utah.

Mr. HATCH. Mr. President, purely 
and simply, this is a question of fund­
ing for abortion. Access to abortion is 
not affected by the Danforth amend­
ment.

The fact is, Mr. President, that the 
Weicker-Metzenbaum amendment 
does not solve the problem which is 
raised here today by Senator Dan­
forth. Are we going to force all col­
leges and many other institutions to 
pay for or perform abortions despite 
any decision of conscience or religious 
belief to the contrary? That is what 
the Danforth amendment addresses, 
pure and simple.

Again, the Danforth amendment 
merely eliminates the coercion factor. 
Colleges and hospitals and other insti­
tutions will be free to provide for abor­
tions if they want to, if they choose to, 
even under this amendment. But the


