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PRESS RELEASE

Contact: John Affeldt & Mark Savage, Public Advocates, (415) 431-7430

APPELLATE COURT STRIKES DOWN UNDERGROUND REGULATION DENYING 
EMERGENCY & PRENATAL CARE TO CERTAIN UNDOCUMENTED RESmENTS

The California Court of Appeal just-issued a decision further exposing the Wilson 
administraiioh’runlavifful efforts to'deny critical health care to thousands of immigrants 
across California. Last year, the State Department of Health Services issued an All County 
Letter (No. 97-06) instructing all counties to deny emergency and prenatal care to anyone 
possessing a Border Crossing Card, even if the person can prove California residency and is 
otherwise entitled to such restricted Medi-Cal benefits. Ruling for the Latino Coalition for r 
Healthy California, a leading statewide advocacy organization on health care for California’
9 million Latinos, the Court of Appeal held that the Department’s All County Letter was ay.i 
underground regulation which the State had failed to subject to California’s Administrative 
Procedure Act. The APA imposes such fundamental requirements as full public notice and 
opportunity for comment, and requires as well that any proposed regulation be consistent > 
with state and federal law. As the Court of Appeal noted, current federal and state statutes 
require emergency care even for undocumented residents.

John Affeldt, Managing Attorney at Public Advocates and lead counsel for the 
Latino Coalition, highlighted the importance of the court’s decision. "Emergency and 
prenatal care are critical to the health and well-being of all California residents. Pursuant to 
the Department’s illegal directive, counties throughout the state have been improperly 
denying benefits to low-income residents who have lived here for years, based on their 
immigration status. Today’s appellate decision halts the state’s unlawful efforts to deny 
critical health care to undocumented residents."

Martha Jimenez, Executive Director of the Latino Coalition for a Healthy 
California, applauded the decision. "The Court’s decision affirms that California’s 
undocumented residents are entitled to equal dignity and respect under the law. 
Notwithstanding Wilson’s personal agenda, Congress and the California I..egislamre have 
provided emergency care to undocumented residents, like all other residents, because as a 
fundamental matter of public health it makes good sense for California and the nation."

A Border Crossing Card is a federal Immigration and Naturalization Service document 
that permits a non-resident to enter no more tlian 25 miles into the United States foi a 
duration of no longer than three days at a time. BCCs arc cither generally valid for
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substantial periods of time or incorporate no expiration date. For example, the evidence 
illustrated the case of a woman who had a Border Crossing Card have subsequently became a 
resident of California, marrying a U.S. citizen. Even though she was a resident of 
California, she was initially denied prenatal care solely because of her Border Crossing Card.

The First Appellate District of the California Court of Appeal filed and mailed its 
unpublished decision on August 11, 1998, and the parties received it August 12, 1998. The 
Court of Appeal reversed the decision of the San Francisco Superior Court and ordered it to 
issue a writ prohibiting the Department of Health Services from using or enforcing the All- 
County Lener.



RUG-14-199B li:39 PUBLIC ODUOCfiTES INC. 415 431 1048 P.01/15

years
PAGES TO FOLLOW:

John T. Affeldi, Managing Attorney 
B. Petricii Barrera, Director of Policy 
Sandra Camacho. Projea Coordinator 
Maria Cheng, Support Sta«
Margie Chung, Office Manager
April Daw Hamilton, Support Starf
Clifi’ord Loo. Support Staff
Daisy Muhammad, Support Staff
Carlot Rodriguez, Dev^opment Coordinator
Michael Shiro, Chief Rnancial Officer
Mart Savage. Managing Attorney

DATE: TIME:

.<]

TO:

FROM:!—!

John Affeldt 

Margie Chung 

Mina Kim 
1 Michael Shiro

_April Dawn Hamilton
2 Mark Savage 

U Clifford Loo 

Maria Cheng

If transmission is incomplete, please call 415/43l-7430(o); 

415/431-1048(f).

COMMENTS:

Notice of Privilege and Confidentiality 
This facsimile is privileged and confidential. It is intended solely for the 

addressee, and it is protected by the anomey-cHent privilege or the anomey work- 
product privilege. Any unauthorized review, disclosure, reproduction, or 
distribution of this document, and the taking of any unauthorized action in reliance 
on its contents, are prohibited.

If you received this facsimile in error, do not read it, and please contact us 
immediately.

: 1531 Mission Street San Francisco, CA 94103-2500 -felephone (415) 431-7430 F/0( (4lSJ 431-1048 .
"V-'■



NOU-14-1996 09:09

'STatc Capitol 
dseiA

I9t6) AAS OC03

KENYON 8. EDELSTEIN 9164436445 P.06

DI3TRICT OFncE Q 
363 El CAMino real, t^os 

50 SAN FRANCISCO. CA 9A060 
<A|5l 952.5666

dialtfornta ^tnie

STATE SENATOR
QUENTIN L. KOPP

EIGHTH SENATORIAL DISTRICT
Representing san Francisco anq san mate© counties

November 13, 1996

standing committees 
transportation - Cma.Qmas 
agriculture « waterRESOURCES
Budget ano fiscal revieiv 
criminal procedure
HOUSING ANO LAND USE 
LOCAL GOVERNMENT 
REVENUE AND TAXATION

SELECT COMMITTEES 
INFORMATION SERVICES IN 

STATE government - CHAIRMAN
defense base closures
MARITIME INDUSTRY 
NORTMRIDCE EARTHOuAKE 
STATE PROCUREMENT AND 

EXPENDITURE PRACTICE^ 
voting PRACTICES AND

procedures
SUBCOMMITTEES 

budget subcommittee
NO Eon RESOURCESenvironmental 
Protection and 
judiciary - Chairman

JOINT coMMiirees 
joint committee On rule*

Ms. Kimberly Belshe', Director 
California Departmerit of Health Services 
714/744 P Street 
Sacramento, CA 95614

RE: Prenatal Care for; Undocumented Women

Dear Director Belshe':

I write on a matter of great concern to numerous constituents and

I understand that the Department plans to write persons it believes are 
undocumented or illegal aliens and recipients of MediCal prenatal care 
benefits, advising eadh of them that the benefit will no longer be publicly 
available after Decentber 1, 1996. The purpose of my letter Is not to argue 
the benefits of prenatal care or my concerns with the Inconsistency between 
the denial of the benefits and existing state law. Rather, I write to urge that 
you refrain from sendjng such notifications and Instead allow each county to 
notify its clients of the possible pending change in benefits ^ is required by

me.

Several concerns with the State's proposed letter to prenatal 
recipients exist, as foflows:

1. The simple fact of receiving the notification Is likely to have an 
adverse effect on recipients, some of whom are here legally. As the 
Department states in its all*county letter of November 1, 1996, the 
notifications will be sent to recipients in certain MediCal aid categories which 
include persons here legally and persons who qualify for one of the 
immigration categories protected by the federal welfare reform bill. In sum
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the letter would undoubtedly have an adverse effect on women who are 
legally entitled to prenatal care services as well as to undocumented women.

2. The letter is unnecessary. It does not provide legal notice of 
termination of benefits; current law requires that counties send such notices. 
Therefore, the letterj serves no requisite purpose, and in fact will have 
adverse consequences.

3. The letter ;will interfere with the proper referrals of women to other 
providers. The transition period will be critical for women with high-risk 
pregnancies.

4. The issuar^ce of the emergency regulations establishing a transition 
date of December 1 j 1996 is being challenged in court. It would be 
imprudent for the Stiate to presuppose the outcome of this lawsuit and 

prematurely advise clients of the pending loss in benefits.

5. The entire:issue of prenatal care is one that the Legislature aims to 
address after it reconvenes. In my view, any action by the Department 
without proper legislative action would be injudicious.

Sincerely yours.

QUENTIN L. Ki

QLK:tb
cc; Hon. Willie L. Brown, Jr.

-rm-rsi rri n»->
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POLICY CONSULTANTS 

926 J STREET, SUITE 1016 
SACRAMENTO, CA 95814 

(916) 442-2207 Rodrigo Torres

Memorandum

To: Steve Warnuth, Domestic Policy Council/The White House 
Michael Myers, Staff, Senator Kennedy

From: Arnoldo S. Torres*^olicy Consultant

California Hispanic Health Care Association (CHHCA)

RE: Additional Information on Pre-Natal Care for Undocumented Mothers

Date: 11-1-96

You requested additional information on the broader but direct consequences of denying pre-natal 
care for undocumented mothers to communities at large throughout California and other localities 
with high concentrations of undocumented persons.

Mr. Rodolfo Diaz informed you that the consequences of not providing pre-natal care to 
undocumented mothers were not isolated to poor-birth deliveries and the costs associated with 
medical conditions requiring treatment beyond delivery. The consequences were reflected 
concretely one month before Proposition 187 was approved and until January/February 1995. 
Specifically, Mr. Diaz experienced the following:

1. ) Prior to October 1994, Mr. Diaz’ clinic averaged 10,000 medical encounters monthly. From 
October to February 1995, the monthly encounters were reduced by 80% to 2,000 per month. 
These medical encounters cover the full spectrum of primary medical care services, including 
dental, mental health and optometry services,

2. ) Even more pronounced was the reduction in immunizations. Community Health Foundation of 
East Los Angeles (CHFELA) was providing 1,000 immunizations per month up through 
September 1994. From October 1994 to February 1995, CHFELA provided 83 immunizations per 
month during this time,

3 .) This data underscores that undocumented mothers will not bring in there children (even if they 
are citizen children) for children health services due to their fear that they will be identified and as 
a consequence there family will be separated. It took four to five months of intense outreach after 
the passage of Prop. 187 to inform this population that they were eligible for health care services. 
Issuing notices on December 1 informing mothers of the repeal of prematal services will be the 
second time that such an official message would have been circulated. It is our considered opinion 
that this will casue irreparable damage to the outreach efforts taken before and after 187. This will 
bring about a great deal more medical consequaices to the greater society,

4.) Many of the undocumented mothers are part of a blended family in wtoch there are legal 
residaits, citizens and undocumented members. These various immigration status cause the fear 
and anxiety which result in undocumaited mothers not bringing in their children unless it is a 
medical emergency. Under these circumstances, the cost of providing care escalate significantly as 
well the threat to the public health.

2/



5 .) While other states may argue that they will not have the same consequences as California, it is 
important to remember that with the exception of California, no other state has had a state law 
providing pre-natal care services to undocumented mothers and no other state has invested the 
amount of resources to reach out to this population in order to serve their pre-natal needs,

6.) In communities wiiere there are high numbers of uninsured persons and undocumented persons, 
such as throughout the State of California, this action will place in serious jeopardy (over a period 
of a year) the public health. Large segments of communities will not seek health care until there 
are medical crisis if at all. The idea that these individuals will all return to their country of origin 
will not materialize due to the reality that they have blended families. Their medical conditions will 
be allowed to worsen and increase the serious medical consequences.

Governor’s Fiscal Projections;

Lastly, you requested clarification on how the Governor estimates the cost to the state for 
providing state funded preHiatal care services to undocumented mothers. According to the data 
submitted by the Governor’s office to the State Office of Administrative Law, he contends that the 
cost to the state is an estimated $69.3 million. TTiis number has not changed significantly since the 
Governor first proposed to eliminate this program four years ago.

In addition, v^diat we have reviewed of the Governor’s data reflects that he is including all women 
\^^o identify themselves requesting these services which includes pregnant mothers from other 
adjacent states entering Cahfomia. In fact, SB 485, the state budget trailer bill in 1993-94 carried 
provisions designed to provide greater scrutiny of U.S. citizen women entering California from 
other states requesting pre-natal care services under this program for undocumented mothers.

TTie Governor’s data does not provide for a distinction between these two types of persons 
receiving this service, nor other women who claim this services but are U.S. citizens but only seek 
pre-natal care services.

Conclusion;

I hope that this data responds appropriately to your requests for additional information. 
Furthermore, the broader consequences we describe occurring with CHFELA in Los Angeles 
County also took place in such counties as Ventura, Santa Clara, Kem, San Francisco, Orange,
San Diego and Fresno. This will repeat itself in these and others counties throughout California. 
Should you have any further questions or need other data, please feel free to contact me at your 
earliest convenience.

Due to the Governor moving last week to submit his regulations to the State Office of 
Administrative Law and requesting that they be issued as emergency regulations, we are in urgent 
need to revisit this issue with you and other decisicxi makers as soon as possible. We appeal to 
those of you at the White House to not lose sight of the urgency this matter carries to not only the 
undocumented mothers and their citizen children, but also the results the denial of pre^iatal care 
can bring about to communities throughout the state and nation.

Thank you for your attention to this matter and for meeting with us. I will follow-up mid week.
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Torres & Torres
POUCY CONSULTANTS 

926 J STREET, SUITE 1016 
SACRAMENTO. CA 96814 

(916) 442-2207 Rodrigo Torres

Memorandum

To: Rodolfo IMsi, Executive Director 
CHFELA

From: Arnoido S. Torres 
Policy ConaoHunt

RE; Prenatal Care Lawsuit

Date: 11-13-96

I am very happy to report to you that Richard just informed me of the following positive results:

1. ) Judge accepted our complaint and agreed that he would hear our argumiaits requesting a 
Temporary Restraining Order (TRO) against the denial of prenatal care services for undocumented 
mctfhers on November 22, 1996. The Governor intended to issue notices to individual mothers on 
November 21, 1996 in order for the repeal of these services to begin December I, 1996 Should 
the court rule in favor of the State, pre-natal care services could tixx be terminated until January
1997. 10 days must elapse after notice is issued in order for regulations to become effecDve As a 
resuhofthe case being heard on November 22, 1996 the State has not allowed for ten days for 
implementation on December 1,1996.

2. ) Richard feels relatively comfortable that our chances of winning our argument are excellent 
based on the comments made by the Judge hearing the case. The judge stated that be did not 
understand how these regulations could be deemed emergency regulations when they do not meet 
the state standards for ‘*«nergency regulations”. This issue is a major point in our arguing against 
the Governor's action. Richard will focus a great deal on this matter when he makes his oral 
argument on Friday of next week

3 ) Richard appears to feel comfortable with the other attorney’s which represent the Western 
Center on Law and Poverty, and the City/County of San Francisco Department of Health Richard 
will probably take a larger role during oral arguments because we are represaoting providers and 
the consequences of not providing these services which need to be considered and heard in
foil blown administrative hearings <»i these regulations. Should we win next wed:, it would take 
another 6 to 8 months before the state could terminate these services
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TO: AD Coiinty Welfare Dir»cton
An Coincy Adminiftrative Offiecn
All Coaniy MedlCal PtagnuB Spedaliit/Iiaiieiii

Letter No.: 9&42

THE nnSONAL RESOPONSIBlLlTy AND WORK OPPOSTUNTrY 
RECONCniATION ACT OF 1996 (P,L, 104>199)

ReC An County WcUiuv DIrccton Letten (ACWDL) Noa. 91^9 and 94-60

j A«g0tt 22,1996, President CUnton signed into law "The Personal RnponsibilitT 
and Work Opportonlty RtconcSiation Act of 1996, P.L. 104-193 ("PHAWOHA">. Ihii 
law revises the provision of weifaro benefits and the services avafiafala to specific 
EmeiYEnqr rognlation package R-60-96E will Implonait PRAWORA by 
rtatfrooly fimded nonraeigeney pregnancy-related servlecs fh»n the restricted scope
benefits available to aliens wbo are not described in federal law as qualified to receive Aich 
servfcei.

Inl^WfChlifomiacaaetedlegislatioDwhidianthoriiedMedl-Caltousestotc-ooly
to provide 3flffi9»qcrwnct pregnancy-related services to alien women witboat

sattfactoiy im]ii%ratlon statna. (Welf. & Inst Code section 14007.5 and Stats. 1988, cIl 
1441, § 1, sttbd. (g).)

With the enactment of PRAWORA, federal law prohibits states frem pravldbg 
state and local pubUc benefits, includicg, bat not limited to, state-only fimded 

nonCTcrgency pregnancy^rdated services for aliens who are not qualified aliens, 
noaimmjpnnt ^ens under the Immignition and Nationality Act (INA), or alieiu paroled 
into the United Stales for less than one year under Section 212 (d) (5) of the INA. These 
i^latim only ^dras state-only fimded pregnancy-related services for
aliens who are not wrthin the classes of aUera defined in ledersl law as qnaUfled aliens, 
nonimmlgi^^ jmder be INA, or aSens paroled into the United States for less than a 
y«r under Scietion 212 (d) (5) of the INA. (See sectioji 50302.1 of the attached Emergency
**^I^?**i/********?^^^ ^ * wtepletedescriptioa of aliens who are designated as

aliens under the INA, or aliens paroled into the United
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EDWARD M.'kENNEDY
MAUACXUUTTS

«niteb i»tate!t Senate
WASHINGTON, DC 20B10

November 19, 1996

The Honorable Janet Reno 
Attorney Geiieial 
Departraent of Justice 
Washington, DC 2053U

Dear Attorney General Reno;

As you know, the new welfare reform law contains numerous restrictions 

on the ability of immigrants to obtain government-funded assistance. I 
sponsored a pros-ision in that law (Section 40l(b)(lKE)), which gives you the 
authorit5' to waive assistance restrictions on immigrants for programs and 
activities that you find are “necessary for the protection of life or safety

My provision was adopted by the Senate without objection in September 
1995 and was retained in every version of welfare reform adopted by Congress 
over the past year. Congress recognized that it was impossible to itemize every 
oroeram or activity that should be exempted from the broad restrictions on 
immigrant benefits contained in the legislation My amendment contained a tew 
examples to provide guidance in exercising your waiver authonty. mcltiding 
soup kitchens, shelters, and cnsia mtei-vention programs Rut it clear there 
wotdd he other circumstances for whicli the bill’s restrictions should be waived. 
My amendment was viewed as a safety valve to permit flexibility in addressing 
these situations without having to seek remedial legislation each time, an urge 

you to use the authority as Congress intended.

One such case involves the important role of community health centers 
and clinics in providing pre-natal care. As you know, some states have 
interpreted the new wclfeac law as authonzing them to decline this important 
care to mothers regardless of their immigration status, even though their mfmits 
will be American citizens at birth. This pre-natal care is a lifesaver, for without 
it, the risks to mothers and children rise dramatically. The clinics may c arge 
sliding fee based on the income of their patients, but they generally do not 
condition the provision of their assistance on their patients incomes, there y 

meeting another requirement of my amendment.

li



1 urge you to use your authority to exempt pre-natai care and other life 

saving care. If I may assist in further clarifying the amendment s intent in any 

way, please let me know.

Sincerely,
////^

Edward M. Kennedy
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Why we should not give a list of programs or services to DOJ:

o the AG specification is applicable to section 411: state and local public 
benefits. It makes no sense listing federal programs in an Order that applies 
to state and local programs.

o in real life services are bundled to deal with the condition of a client; 
for instance, home-delivered meals for the elderly (necessary for the 
protection of life and safety according to AG Order, section 3(d)) are bundled 
with homemaker aide, and/or home modifications, etc. Are all the bundled 
services now exempt?

o there is a serious conceptual problem. The nature of the service does not 
determine whether we are dealing with life or safety. The same service may be 
provided to a client in extremis and as a preventive service; to a client or to 
relieve strain on a caregiver (e..g. , daycare).

o thp're is a problem in inadvertent omission of programs or services; e.g., ir 
ACijipier section 3(e) why limit to medical (shouldn't this be health?) and 
pu^Pc health services? and not include personal assistance (e.g., assistance 
with eating, toiletting, etc.).
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Prenatal Care for a/ys
New York State Undocumented Aliens

Court Determines Undocumented Entitled to Prenatal Care In New York

After more than a decade of legislation, the Second Circuit Court of Appeals in 
Lewis V. Grinker (1992) held that undocumented aliens in New Yoric State were ^ 
eligible for Medicaid coverage for prenatal care. Because the federal Personal ^, //
Responsibility and Work Opportunity Reconciliation Act of 1996 (welfare refonn) »■' ^ 

does not repeal the federal Medicaid entitlement for low-income citizens and ^ ?
because Lewis continues eligibility for non-citizen pregnant women, all pregnant ^ 
women in New York are entitled to prenatal care as long as Lewis remains in effect.

icatTCourtOrdcr

On February 26, 1997, the U.S. Attorney’s Office filed a motion to vacate the 
federal court’s order in the case of Lewis v. Grinker. The motion contends that the 
original order was .based on an interpretation of statutojydMguage that is no longer 
relevant. In the 1992 decision, the Second Cirajitftdd that statutory language then 
at issue in OBRA, which mqjresslyJmaited'Me^aid coverage for uiidocumented 

-aiiftps to ernarf^ftncy sfip4fiesrrfioi5dnot be read as applying to non-emergency 
, preMtal care inlheabsence of some indication in the legislative history that 
/ Congress intended tUt result. The government now asserts that the language in the 

Personal Responsibili^ and Work Opportunity Reconciliation Act of 1996, as well
/ of the Act, makes it clear that Congress intended to deny 
non-emergency prenatal care to undocumented aliens. The 

the order must be vacated because the legal theory on 
longer tenable in light of the changes in the imderlying

as the legislative histo\ 
Medicaid coverage for 
government asserts 
which it was based is 
statutory law.

VI

Repercussions of Motioi^ to Vacate

If the government wins thisWotion, undocumented pregnant women may be denied 
vital services necessary for iWthy babies. In addition, hospitals and clinics will lose 
reimbursement for the cost of providing prenatal care to a significant percentage of 

their patient base.
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