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H.R.2015
Balanced Budget Act of 1997 (Passed by the House)

SEC. 3472. ADDITIONAL FUNDING FOR STATE EMERGENCY HEALTH
SERVICES FURNISHED TO UNDOCUMENTED ALIENS.

(a) TOTAL AMOUNT AVAILABLE FOR ALLOTMENT- There are available for allotments
under this section for each of the 5 fiscal years (beginning with fiscal year 1998) $20,000,000 for
payments to certain States under this section.

(b) STATE ALLOTMENT AMOUNT-

(1) IN GENERAL- The Secretary of Health and Human Services shall compute an allotment
for each fiscal year beginning with fiscal year 1998 and ending with fiscal year 2002 for each
of the 12 States with the highest number of undocumented aliens. The amount of such
allotment for each such State for a fiscal year shall bear the same ratio to the total amount
available for allotments under subsection (a) for the fiscal year as the ratio of the number of
undocumented aliens in the State in the fiscal year bears to the total of such numbers for all
such States for such fiscal year. The amount of allotment to a State provided under this
paragraph for a fiscal year that is not paid out under subsection (c) shall be available for
payment during the subsequent fiscal year.

(2) DETERMINATIONS- For purposes of paragraph (1), the number of undocumented aliens
in a State under this section shall be determined based on estimates of the resident illegal
alien population residing in each State prepared by the Statistics Division of the Immigration.
and Naturalization Service as of October 1992 (or as of such later date if such date is at least
1 year before the beginning of the fiscal year involved),

(c) USE OF FUNDS- From the allotments made under subsection (b), the Secretary shall pay to
each State amounts the State demonstrates were paid by the State (or by a political subdivision of
the State) for emergency health services furnished to undocumented aliens.

(d) STATE DEFINED- For purposes of this section, the term " State' includes the District of
Columbia.

(e) STATE ENTITLEMENT- This section constitutes budget authority in advance of

appropriations Acts and represents the obligation of the Federal Government to provide for the
payment to States of amounts provided under subsection (c).

07/07/97 15:59:31
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OPTIONS FOR ADDRESSING THE COSTS OF MEDICAL TREATMENT
FOR INJURED SUSPECTED ILLEGAL ENTRANTS

The Issue

The Border Patrol’s current practice regarding illegal
aliens found injured on the border is to transport them to local
hospitals for treatment without taking them into custody to
determine immigration status. Since the suspected illegal aliens
are not "technically" in the Border Patrol’s custody prior to
being admitted to the hospital, the Border Patrol does not assume
responsibility for the medical costs incurred.

There is little information available about the number of
aliens who are treated and the costs of such treatment although
the Border Patrol is trying to collect this information. The
Border Patrol has collected the following thus far: The Eagle
Pass Fort Duncan Medical Center in Eagle Pass, Texas estimates
that it treats an average of three undocumented immigrants per
week at the average cost of $3,000 per treatment. The hospitals
estimated yearly cost is $468,000. These figures include all
suspected undocumented immigrants and not just those found
injured on the border and transported to the hospital by the
Border Patrol. [A hospital board member (which hospital) in the
Laredo Sector in Texas claimed that the costs of medical
treatment for all undocumented immigrants (for which hospitals)
was about $56 million in 1995 (?). The San Diego hospital
estimates that the treatment of undocumented immigrants cost $10-
15 million per year.]

In recent months, the issue has become highly visible in
Southern California. In July, a Border Patrol agent testified
about the Border Patrol’s so-called v"patient-dumping” practice
during a Congressional hearing in San Diego. That same month a
local medical director wrote to the President requesting
financial assistance for dealing with these costs, and the San
Diego Union Tribune editorial criticized President Clinton for
not doing enough. The editorial and letter are attached.

Background

The Administration has made multiple efforts to addrgss this
problem through Medicaid reimbursement. In the Fiscal Year 1995
President’s Budget, the President requested $300 milliénﬂfor
Medicaid discretionary grants to help states with large numbers
of undocumented migrants pay for emergency and certain other
medical services. Congress rejected the President’s regquest. 1In

1
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the Fiscal Year 1996 President’s Budget, the President requested
$150 million for these discretionary grants. Congress agaln
rejected the President’'s request.

During the protracted Fiscal Year 1996 budget process, House
and Senate Republicans introduced a balanced budget bill which
included severe Medicaid, Medicare, and welfare cuts and
allocated $3.5 billion of the savings to reimburse the 15 states
with the highest number of undocumented alien residents for those
states’ shares of emergency medical care costs. Thus, the
federal government would pay 100% of the emergency medical care
costs for undocumented alien residents. President Clinton vetoed
this bill for many reasons, including the fact that cuts in
Medicaid and Medicare were too harsh. The President released
details of his Medicaid, Medicare, and health insurance reform
proposals in his balanced budget proposal in December 1995, which
included the $3.5 billion allocation for undocumented immigrants.
Detailed legislative language was released in May 1996.

During the FY 97 budget reconciliation process in June of
1996, the Republicans introduced a combined Medicaid and welfare
reform bill. Because of the lack of support for their Medicaid
block grant proposal, the bill was split and only the welfare
reform portion has become law. The Medicaid block grant proposal
and the $3.5 billion died without seeing any action this year.

Options to Consider

Below are several options to address the costs of medical

treatment for injured suspected illegal entrants that should be
explored:

1. Reimburse the costs of treatment for aliens the Border
patrol determines are illegal through the Immigration
Emergency Fund which contains roughly $7 million.

Advantages:

* The Fund may be the only way to reimburse states and
localities this year.

. If the money is not used, Congress will rescind it.
The Fiscal Year 1997 omnibus appropriations and
immigration reform pill rescinded $34 million from the

Fund.
Disadvantages:
. The Fund was established to provide funding in cases of

extraordinary circumstances where elements of an

2



emergency exist. california officials’ repeated claims
that they are suffering an immigration emergency and
are entitled to reimbursement from the Fund for the
costs of illegal immigration have been rejected thus
far. Opening up the Fund for this limited purpose
could set an undesirable precedent and could deplete
the Fund, which in turn could severely undermine our
ability to cope with a future emergency influx of
illegal migrants.
~Prb \nk‘N’!!i( 1 $']mﬂ\1m(mwg 43 ¢ iWion A!MWTW

2. Modify g%e requirements for Medicaid reimbursement, SO
that states can be reimbursed for the costs of treating
injured suspected illegal entrants. :

Medicaid currently provides federal medical assistance payments
at each state’s federal-state matching rate, which for california
is 50-50, for emergency medical services for undocumented
immigrants otherwise eligible for Medicaid, i.e. those who meet
eligibility, residency, and other requirements. The undocumented
immigrants in guestion most likely do not meet eligibility
requirements, such as age or disability, or the residency
requirement, i.e. the intent to remain in the United States. Any
attempt by the Administration to modify these requirements for
the aliens in question would probably require legislation.

Advantages:

* Any legislative proposal could be announced quickly.

Disadvantages:

. In this climate of reducing benefits for legal
immigrants, an increase in funds to reimburse states
for medical benefits to illegal immigrants is unlikely.
Even if we could find a way to modify the requirements
administratively, it may be overturned by legislation.
Undocumented persons are not a priority for Medicaid
expansions.

3. Increase public visibility of current federal
assistance to states.

The editorial and the medical director’s letter give the
impression that the federal government is providing no help
whatsoever. There could be more visible public and
intergovernmental outreach to dispel that misconception and
explain the federal assistance currently provided.

Advantages:



- T WAL s

el - el

= ¥

. No new resources are required. It could be done

quickly.
Disadvantages:
¢ Federal Medicaid money only matches state payments.

Critics argue that since the federal government is
failing to control the porder, the federal government
should pay 100%. In addition, we can’t guantify the
amount of federal assistance. There is no
documentation of how much money is currently paid to
partially reimburse states for the costs of treating
undocumented immigrants. There is also no
documentation of the number of undocumented immigrants
for which states are partially reimbursed. Any amount
of federal monies for. te reimbursement will be
criticized as inadeguate. +1is das not addrv?
pashal

badA  possM.

4. Encourage states to use Disproportionate Share
Hospitals funds to reimburse hospitals for the costs of
providing medical treatment toO injured suspected
illegal entrants.

Medicaid provides additional matching funds for states to
distr._bute to Disproportionate Share Hospitals (DSH), i.e.
hospitals that serve disproportionately large numbers of low
income and uninsured patients who otherwise generate
uncompensated care costs. States have flexibility under this

program to address some of the problems raised by the attached
editorial and letter.

Advantages:

¢ States already have discretion to use money for the

purpose contemplated. No new resources or legislation
is required.

Disadvantages:

. The amount of federal funds is limited. California is
-~ already receiving the maximum amount per year. In
order to redirect more DSH funds to.San Diego, the
state of California would have to reduce DSH funding to
other hospitals in the state. In addition, since DSH
payments are subject to the 50% state match rate in
California, critics will argue that the federal

government should pay more ghan just 50%.
- osiEER Shils tan shif HheinFhontyy. Does ek dud 0| bordu trorgi -

5. Return injured suspected illegal entrants to Mexico for
medical treatment.
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The U.S. Government could seek to negotiate an agreement with
Mexico whereby injured suspected illegal migrants are Faken to
hospitals in Mexico unless the injury is life-threatening. The

U.S. hospitals which treat the aliens with life-threatening
injuries would be reimbursed by the U.S. Government.

The Department of State Office of Legal Adviser and the
Department of Justice Office of Legal Counsel have concluded that
while such an agreement would not violate any apparent
international treaties or obligations, the agreement would be the
subject of litigation in both domestic and international fora.
Special attention in negotiating such an agreement should be
given to pregnant women and children under 18 years of age. The
‘exception for life-threatening illnesses 1is essential.

Advantages:

1 Most of the illegal entrants apprehended by the Border
Patrol in San Diego agree to voluntary departure and
voluntarily return to Mexico. It would be better
policy to have the Mexican Government share the medical
costs of treating its injured nationals.

Disadvantages:

* The Border Patrol should not make on the spot
immigration status determinations and medical urgency
determinations. Such determinations could dangerously
delay medical treatment.

) The Mexican Government may refuse to agree to such an
arrangement.
] Where would nationals from other countries who enter

the U.S. via Mexico be returned?

6. Require the Border Patrol to reimburse hospitals for
the medical costs.

Currently, the Border Patrol does not take into its custody any
injured alien who is not likely to escape; consequently, the
Border Patrol is not financially responsible for the alien’s
medical care costs. The Border Patrol has been and is fully
financially responsible for any required medical treatment for a
sick or injured alien who has been arrested and taken into Border
Patrol custody. The Border Patrol in the San Diego Sector has
spent approximately $208,000 for the medical care of such aliens
during Fiscal Year 1995, plus an additional $184,650 from October
through mid-July in Fiscal Year 1996. This proposal would
require the Border Patrol to arrest and officially take the
injured aliens into custody and thus be financially responsible

5
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for the aliens’ medical treatment costs.

Advantages:

¢ The INS has been given vast new resources.
Disadvantages:

¢ The Border Patrol has limited funds. The proposéd

expenditure would divert resources away from vital law
enforcement efforts.

7. Require the Border Patrol to resume custody of the
injured suspected illegal entrant after medical
treatment in order to determine the entrant’s
immigration status and to return the entrant to his or
her country of origin.

Even if reimbursement is not provided, the least the Border

patrol could do is to remove the suspected illegal entrants from
the United States.

Advantages:

* The Border Patrol would be enforcing the immigration
laws and deterring illegal entry attempts.

Disadvantages:

L Fear that the Border Patrol is retrieving patients from
the hospital may discourage legal immigrant and citizen
children who may have undocumented parents from
receiving emergency medical care which could jeopardize
public health and safety.

8. Request appropriations for the reimbursement of states
and localities for emergency medical services to
undocumented immigrants and for emergency ambulance
services to aliens injured while entering the U.S.
without inspection.

The Fiscal Year 1997 Omnibus Appropriations and Immigration
Reform Act, which was signed into law September 30, 1996, makes
states and localities eligible for payment from the federal
government for the costs of furnishing emergency medical services
on or after January 1, 1897, to undocumented immigrants in a
public hospital or facility or through contract with another
hospital, subject to appropriations. No funds were appropriated
for this purpose in Fiscal Year 139937. The Act also requires the
Attorney General, subject to appropriations, to fully reimburse

6
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states and localities for emergency ambulance services provided
to any alien who is injured while entering the U.S. without
inspection and who is under the custody of the state or locality
as a result of a transfer or request by a federal authority. No
funds were appropriated for this purpose in Fiscal Year 1997.

Advantages:

. Funding for these purposes will alleviate the burdens
on states and localities with large undocumented
immigrant populations, particularly border communities.

Disadvantages:

¢ No appropriations were provided for Fiscal Year 1997.
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Stop patient-dumping

: Feds should finance medical care for illegals

an Diego hospital officials say
that U.S. Border Patrol agents
routinely deliver or route ille-
gal immigrants to emergency
rooms and then never retum

: to take responsibility for the soaring
- costs of their treatment.

During a recent legislative hearing, a

- Border Patrol agent testified that the
- agency has an un-

- written policy of
- “patient-dumnping”

— dropping off
sick or injured ille-
gals at emergency
rooms and stick-
ing hospitals with
the bill.

Although the
Border Patrol's
parent agency, _
the Immigration and Naturalization Ser-
vice, denies the existence of any such
policy, the facts speak for themselves.

During the last six months, Scripps
Memorial Hospitals have treated about
40 illegals who were either brought or
sent to the facility by Border Patrol
agents. This scenario is being played
out at other San Diego hospitals, which
are compelled by law to provide emer-
gency treatment to illegals. -

Even though no one has documented
the exact costs, it's reasonable to as-
sume that San Diego hospltals are in-
curring losses in the millions of dollars
each year. UCSD Medical Center in
Hillcrest, for instance, spends upward
of $35 million a year treating illegals
who eannot afford to pay their medical
bills. The estimated annual tab for hos-
pitals statewide is around $400 million.

Since the federal government man-
dates emergency medical care for ille-
gal immigrants, Washington should pro-
vide the money for their care.

Congress has tried to do precisely
that, with prodding from Rep. Brian
Bilbray. R-Imperial Beach. Bilbray pro-

rod

fund be established to finance this un-
funded mandate. Over the next five
years, the money would have been ap-
portioned among the 15 states that in-
cur substantial medical costs for treat-
ing illegals. California, ,with more
illegals than any other state, was to
receive $1.6 billion because it bears the
brunt of these costs.

Problem is, the trust fund was folded
into the seven-year, balanced-budget
bill, which President Clinton vetoed.

Bilbray has persuaded the Republican
leadership to include his trust fund in a
Medicaid reform bill, which will be con-
sidered separztely from a pending wel-
fare measure. California’s congression-
al delegation supports the fund, and
Clinton has become a recentconvest, O
sorts, having inserte€ $3.5 billionin his
competing budget bill. :

It must be noted, however, that Clin-
ton's initial budget contained no such
funding. It's amazing how a presidential
election year tends to concentrate the
mind of an incumbent whose re-elegtion
hinges on California’s 54 electoral

‘votes.

Since the federal government iQI re-
sponsible for controlling the border and
requires hospitals to provide emer ien-
cy medical care for those who illegally
cross border, it stands to reason £hat

the feds should pay the tab for that

expensive treatment.

This year alone, MediCal will pay for
the births of 96,000 babies of illegal
immigrants. What's more, these deliv-
eries will account for 40 percent of all
publicly funded births, which cost Cali-

~ fornia taxpayers a cool $230 million,

Bilbray is exactly right when he says
the surest way to sensitize federal law-
makers to the illegal immigration prob-
lem is to make them foot its ever-in-
creasing bill.

Congress should approve the Medic-
aid measure, which contains Bilbray's
trust fund. And President Clinton
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tercy Healthcare San Diego
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July 18,1996

Tiic President
The White House
‘Washington, D.C. 20800

Dear Mr, President,

1 am the Trauma Dircetor at Mercy Hospitul, anc of the six traums centers §n San Diego County. X
peed your help la dealing with the financlal impact which illegal immigration has on our bosmital
and our frauma sysicm. '

1Negal immigeants traversing San Diego County from Mexico risk death and Injury from falla, brush
fircs, mator vehicle sccidents, and gssaults We atand ready (o care for these Injured inen, women,
and children. In enc of many reeent incidents, & van loaded with illega! immigrante crashed while
cvading the INS, Two werc kilied ut he scenc. Mercy lospital carcd for three of the fouricen

injured at s cost of well over $100,000 In uncumpenmcd expenscs. No quadtions were asked about
who would pay for this cave.

This summer there Is the added threat of pevere wildfires la the cast counly. *“Operation
Gatckeeper™ reaulted n pecord numbers of illcgal border cronlaps o these remote i cak Nlegal
immigrant families may be trapped by fust moving wildfires leaving scores of dead and scriously
buroed victims. This human tragedy would result {n a erippling draln of finaucial resources &t .
Mecrey Hospital and the other five trauma centers. Each major burn victim ¢an generate bundreds

of thousands of dollars of uncompcnsat'cd cxpenscs for our hosphtals These Ls mo onc lo pay for this
care.

While we work very hard (o control Cokls, our trauma systcm, which scryus over 2,500,000 cltizens,
faces a scvere threat from the uncompenasated costs of health care for fnjured iHlcgal immigrants
This remains an ongoing problem which will agversely effeet the cltizens of San Dicgo County vntll
fmmlgration rcform has been mplemented.  For aow, our trauma system wrgently needs al least

$25,000,000 in federal Sunds designated cach year for ongolng peimbursement for the cods of care and
Sor catastrophic evenis.

we look to your lcadership to prevent thit looming tragedy and the financial ruin of onc of the
pation’s premier trauma pydcms. Plcasc give this matter your urgent stication.

Sincercly yours,
Michacl J. Sisc, M.

Medical Dircctor
Tcauma Service

ec: Senator Diannc Felastein Attorncy General Janct Reao
Senator Barbara Boaer : Sccrctary Donna Shalrla
Representative Menry Wazman Cammlsstoner Dorls Meisener
Representative Bob Filner U.S. Attorney Alen Bersin

R T SRR
Soagp b UA 2104 I
THRTNATEARY

AMeanteer wlm

Nt Connnunthly Nipees 1800

A Division af Catholic Bleitivrre W

€00
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Sec. 209 permits a State that is certified by the Attorney
General as having high illegal immigration to establish and
operate a program for the placement of anti-fraud investigators
in State, county, and private hospitals to verify the immigration
status and income eligibility of applicants for medical
assistance under the State plan prior to the furnishing of
medical assistance.

We note that current law would permit a State to operate
such a program, and thus the provision is unnecessary.

allocate grants to 'ensure that each qualifying county shall ~
receive the same amountof assistance for each refugee.and .
entrant residing in the county as of the beginning of the ‘fiscal
year who arrived in the United States not more than 60 months
prior.

Sec. 210 would require: the Office -of Refugee Resettlement to

The amendment’s formula for the allocation of Targeted
Assistance (TA) funds is consistent with the Administration’s
policy to limit the provision of Office of Refugee Resettlement
funded services to a refugee’s first five years in the United
States. We support the exception for the Targeted Assistance
discretionary program. We note, however, that the amendment may -
limit Congress’ ability to set aside special TA funds for Cuban
and Haitian entrants which it has historically done through the
appropriations process.

SUBTITLE B--MISCELLANEOUS PROVISIONS

/// Sec. 211 requires the Attorney General to reimburse the full
costs incurred by state or local authorities for emergency
ambulance services provided to aliens injured while entering the
U.S. without inspection. The obligation occurs only when the
injured alien is taken into the custody of the state or local
authority as a result of a transfer or other action by a federal
authority. Lastly, the section allows the Attorney General to

seek reimbursement for emergency medical services provided to
aliens.

We support this provision because it encourages local
authorities to provide customary emergency medical transport to
aliens that have been detected or discovered, but not arrested,
by the INS. Under current law, INS may only pay the medical
transportation costs in instances where the alien is under
arrest. This authority will alleviate the financial burden
accruing to some border communities experiencing a large number
of emergency medical transports. This provision will encourage
rapid transport of aliens injured during an illegal entry without
regard to the state of their immigration processing.

// Sec. 212 appears to provide full Federal reimbursement to

58
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United States Attorney
Southern Distifct of CaNfarnis
ALAN D. BERSIN (619) 5573690
United Suales Akornay Fax (815) 5525782
£3n Diags Cowtly Ui Mnpartst County O%)
Foder] Offke Duifig : 11 Secty Watenaas Avasse :
881 Front Street, Moom B399 . i fAvom 24
San Disgs, Caktormin 321015803 8 deotm, Lalivaly 09003215
April 29, 1997
To: Seth Waxman

Accing Deputy Attormey General

vin: Gery) Ratliff M,;,?')

Counsel to the Deputy Attorney General

Teresa iLogue
8pecial Asslstant to the Coungel
to the Deputy Attorney General

From: Alan D. Bersin
U.S. Attormnay
Southern Distriecr of Calitomia

Re: "Patient Dumping*

Attached 18 a2 copy of a memorandum on fpatiant dumping” whielh hao
been circulated chrough INS and the Border Patxol. The issue, which
periodically surfaces in the media, may soon come to the foxe again
8ince the California State Auditor is currently looking into the cost to
the Scate invelved in this practice. I understand alas that the mayor of

Poway has written to the Attorney General sceking redress from the
federal government. '

The appointment of a working group, along rhe lines suagested in
the memorandum, would, I believe, surface the various issues and

conputing inrerests inherent in dealing with the problem of undocumented
alisuns injured near the border. :

. g oA A A8 MRt M A a I T "~ > oA A A~ . 2 4
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United Siates Al

Southem District of California

ALAN D. DERSIN muusz&do

Unlted Stales Aboruay Fax (619) $352.572
530 Disgo County Offce | Prperial County Office
Fadare! Offics uliding :usu;::LJ::...
880 Prome Sireey, Room 4299 . Roam 704 .

. $an Disgo, Cullfornle 921 01-4803 &I Conera, Coliformia$3241.2215

March 0, 1997
Memoxandun

To: Doris Meissnar
Commissionar _ .
Immigration and Naturalization Service
‘Faxt (202) 307-9%11

fm: Alan D. Bersin
United states Attorney -
Southern Distriot of California

Judith S. Feigin
Legal Counsel to the Direator

Re: ‘'patient Dumping® Near theo Bordsr

£ c n

In Eoutharn California, where issues surrounding undocumented
aliens hava become aspecially charged, “paLient dumping by the federal )
government® is a favorite target of political debate. While the ternm i&
used in a variety of ocontexts, this Memorandum addrssses the aiscrate
situation where the Border Patrol brings nonecustodial undocumented
persons inte hospital emargonoy rsoms and dous not accept responsibility
for the cost of subsequent medical care. Spacifically, agents who come
upen injured persoens (often in the hillas, sometimes in car aocidents,
etc.) make no effort to ascertain the status of the pargen and do not
arrest the person in cpita of adequate legal cause to 4o so but rather
bring the injured to the emergency room as a matter of "good samaritan"

practice.

Agents proceed in this senner given intarnal Bordsr Patrol policy
that precludes the agent from binding the government for medical costs
in these cirrumatances. This Memoranduw does not question the
lawfulness of present INS practice but rathaer the prudence of current

cA*d 9NN 0N BT JE T Nr a1
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fedexal policy in this area.

Rublic Paxgention .

While in some few lnstances it may be impossible to agcertain
alienage at the timae ( , i¢ the person is unconociousi, that is not
typically the case. The injured person is often in a aituation which

would give xise (indeed prodable cause) to bslieva that he or ghe is
undocumanted, éspecially where the individual 4s found in an area
notoriocus for alien smuggling, and have the attire and baggage cemnmon to
those entering the country illegally.'

While the Border Patrol maintains that it is no more respensible
for such pursons than the county sheriff would ba if he came upon a
person injured in a car accident in the middle of San Dieqo, the public
perception is quite different, and understandably so. Thera is not
necessarily any reason to baliave that the car accident vietim has
viclated the law; nowever, the injured parson in the hille would
generally bae of interest to the Border Patrol (even if only to arrange
& voluntacy raturn) were he not incapacitated. The Border Patrol's
policy of intentionally avoiding alienage detarmination is therefore
viewad as a oharade designed to 1limit ¢tha federal governmant's
liability.? gince moat of these injured are brought to the medical
center at the Univeraity or Californla (San Diego), the perception is
that the 8tats has to bear the entire financial burden, Moreover, due
) to media lLyperbole, the view is that such "dumping"® is a widespread
. phenomanon. In fact, both the reality and tha economics are nore
complex than they have been portrayed.

! It is or course pessible even in thess aireumstances, that

the injured person is a citizen or green card holder who is acting
as a gulida,

2 1n fact, many injured persons ara treatad at the scena and
voluntarily returned to Mexicoe. 1In thesa instancas, the Border
Patrol daetermines alienage; it oan therefore prasumably do so with
the mora seriously injured, unless they are unconacious.

In addition to those immediately raturned to Mexico, some are
"repatriated” arter receiving emergency treatment in the United
States. According to the Maxican Consulate hare, 75 patients from
8an Dieyo Cuunty wera repatriated in 1995 and 63 in 1936, ' Maxico
genarally pays for transportation of these patianta to Mexico whare
they recaive medical care through the Ministry of Public Haalth if
no private health inaurance {s available. It 18 uncertain how many
of these repatriated patients fall within the "Aumping" scaenario.
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Rinancial Perspactjive

The problem is not nearly aa lorge nexr as intractable as St hag
been described. Although numbers have baen impossibla to agoértain,! (¢
appears that the federal governaont his been demonized over a relatively
spall awmount of monsy. We have been behind the curve on this issue,
when in fact we ehould be in frent.

The economios of the pltuation ave not quite as stark as thay have.
been portrayed. 1In fact, a certain percentage, albeit small, of the
cost is alraady covered by the fadesral govarnment. while the precise

mcethod of cost reimbursement variesa fyom state to state, in California
it operatas in the following mannar: :

Medicald i« & fedoral-state paxtnership to cover medical care for
the indigent.‘ The Maedicaid Program in California {Medi-Cal) covers
certnin groeups of tha indigent. It does not, however, cover
undocumented aliens. ' :

42 U.8.C. 1396x-4, the Disproportionate Share Hospital Payments
RProgram (DSH), is a Nodiaaid program designed to allocate aaditional
funds to hospitals that serve a disproportionate number of Medi-Cal low-
incoma patients. Undoounanted aliens sre counted when determining

1 for designation as a DSH provider. However, thaey do not

count when determining the amount of DSM pyvments to be made to the
institution. )

There are two Medi-Cal DSH programs in California, to wit SB 125%
and SD 866.' 6B 12565 funds are supplewantal payments tor services
provided to Medi-Cal patients, Through the SB 1255 program, public

3 The Bordar Patrol has hundzeds of "Incident Reports" trreom
which it is theorstically - pessible to datermine which. injured
aliens wero treated immediately and returned to Mexico, and which
wers delivered to hospitals. UCSD, the hespital most affected by
the preblem in San Diegs, itself does not have a system by which
it can track patients on the basis of oitisenship. {Mercy
Hospital, ths ocoond lergest recipisnt, has not respondad te our
repeated reguests for information.) As a result of our queries on
this point, UCSD intanda to try to malntain records which weuld
eneble it to determine the precisa numbers involved from 1997
forvard. Their bost astimate, for thu year 1996, is that fawex

than 20 patients, and laese than $1,000,000 in medical care, meet
tha Ariteria sat forth in this wmemorandus.

, “ 1n 1983 California transferred responsibility for medically |
indigent adults from the atate to tha counties. :

> SB ig a :.;efcrence to the Senate Bill which introduced the
program. : .
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. agenciaa, including the University, voluntarily transfer funds to the
6tata. The fundé are then used to secura federsl Madicaid matching
funde. The pool of funds io distributed by the State to hospltals which
meet the following criteria: (1) they ara a Medi-Cal selective provider.
contracting hospital; (2) thoy are a diapropertionate share provider;
and (3) they are a licensead provider of basic or comprehansive emergency
madical sexrvices.. The diotributions are based on negotistions batwean
the California Medical Assistance commissisn and eligible hoepitals.
As a result of managed carc and compatition for Medi-Cal patienta, the
number of Medi-Cal inpatient days hava heanh deoreasing.

The 8B 855 program providss supplemental paymants to DSH hospitals
which provide acute carxe inpatient aervicea to Medi-Cal benefiociaries.
The plan mandates that governmental entitises with hospitals, such as
counties, hospital dietricts and the Univereity of California, tranafer
funds to the State Controller for depsalt into the Medi-Cal Inpatient
Payment Adjustment Pund orcated by 8B 855. Unlike tha $B 1255 program,
thesa are mandatory transfers, the levels of which are determined by
formula. These fundo are usad to sacure matching federal Medicaid

funds. The pool of funds is than diztributed by the State to eligible
DSH hospitals.

Dietxibutions from the 8B 855 program are subject to the proviaions
of the Omnibus Budgat Reconciliation Act of 1993, Pubd.. L. 103-66. Thase
sat a celling on the Aistributions thet can be mudm to inaividual
hospltals and, ocumulatively, to each State. A nunbar of factora have
reduced the amount of funds tranaferred while at Lha same tina, the
number of private hospitals eligible for the funds has increased. The
result of theso changas, for exemple, is that UCSD's share for payments
from the fund droppad Aramatically.é

UC8D Medical Center receivas about 5.4%2 of its net patient ravenue
from Medicaid DEH paymonts.’ Thia maney is used to help cover the cost
of Medi-Cal patients. Even so, thare axe still shortfalls. Thue, in
1995, UC8D lost approximately $11 million on its Madical patients;

alternatively put, it received payment for approximately 8¢t of the cost
of thessé patiaents.

?hile the uco of DM monay ie unrestricted, UCSD, as an accounting -
practice, applies it all to the cost of treating MediCal patients. None

of it therefors ocovars the uyndocumented aliuns discussea in this
memorandum. '

€ Recent state legiolation, AD 2804, provides a ammchanism to
allov the state to get a one-time bonus for fiscal ysars 1995-1996.
Howaver, that interim f£ix haa no bearing on tha ullimate issues
raised by this memorandum. : '

7 since this is a matching system, in fact about 10,8% of the
money overall io from DOIl paymants,

AN T AN NAN CHee 1T 1 T IAr Ialhg
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Remgdial Legi=lation

. The omnibué Appropriations Act of 1996, Pub. L. 104-208, i8 the
ultimate panacea. It providas, in partinent part:

6ubjact €0 such amounts ag ara provided in advanee in
appropriate Acts, each sState or political subdivision of a
Etate that provides madical assigtance for cara and troatment
of an emergency nadical condition. . . through a public
hospital or other public facjlity. . . to an individual who {a
an alien net lawfuily prasent in tha United States is aligibla
for payment from the Federal Government of its costs of
providing such services, but only to the extent that such
costs are not otherwisa rsimbursed through any ether Fcdaral
progrnm' and cannet be recovered from the alien or another
peraon.

" and

Subject to the availability of approprintione, the Attorney
General shall fully reimburse BStates and political
subdivisions of States for costs incurred by such a Gtate ox
subdivision for emergency smbulanae services provided to any
alien who =~ : -

. (3) 4s injured while crossing a land or sea border of the
United States without inspection or at any time or placo other
than as designated by the Attorney General; and

(2) is under the custody of the State or subdivision
pursuant to a transfer, requast, or othar action by a Pederal
authority,"’ : '

While it appears that appropriations under the firet provision can
some rrom & variety of sources, tha segond provision refers spacifically
to DOJ funding. As of the date of this writing, no funds have keen
appropriated for either of these nav statutory enactments,!® '

EzQposple

_ The negative publicity attandant upon the ocurrent pracétice is
particularly disturbing in light of the fact that ¢oms fedaral funding
is alrcady in place, and full funding is potentially available. Given
the (relatively) 1limited funds involved, and the equities of the

® anis provision is codiried in 8 U.S.C. 1369.
® Tnys provision is codified in 8 U.£.C. 1370.
10

INS s apparently considering designating a portion of
funds to cover this emergency cara.
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situation, the federal government should praviAa greater raimburccment
than it now dooc. Tho reourring negativs publicity and politieizing of
the imsgue is not in tha redaral govarnwmant'a intérest. Nar arc ‘the
equities in our favor.

It appeaxc unlikcly that funds will ba apprcpriated undexr the 1996
Act for reimbursement purposas in tha context, Therafore, interinm
alternativec must be found. Options available (ur consideration inoluda
utilization of vatarans and Tndian hnapitals for the troatment of
injured f{llogal ontrants.

Purcuant to 38 U.L.C. 1711(b), Vaterans houpitals may furnish cara
or madical services as a "humanitarian service® in emsrgendy cases,
with reimburocmcnt at rates prescribed h{ the Suuratary. Indian health
care hospitals can provide health asrvicsa to indiviauale othcrwise
inaligible "in ordexr to achiave atability i1, a medical emergency"., 25
U.5.C. 1680(c)(1). Thara ik nn mentisAn Af reimbursemant in the case of’
Indlan hocpitals. '

Thoro arc obvious ramifications tu proposing the use of such
facilities for injured undocumenteA aliens. Vetarans partioularly have
been zealouc in protacting their unfettexed auvess to thage insritutions
and in the sarly 1990's wara suanea’r™ $n blocking attamptc to open the
hospitale ¢to the xrural poor. However, ULhe numdars of Injurea
undocumented aliens is much more 11mireA Than the numbar of rural poor,
and given tho under utilization of the VA liuspitals as the number ot
veterans deolines, expanaion of tha patisnt pool teo inolude non-vetexens
is an altornative to consider. The limiled number of persone involved
in the emerygency situatinna hers Aiscussed should makc it a more
palatablc cption then many others. ' .

Whatover the ultimate propasel, il wlll invelve the support and
approval of a variety of aganaisr. Ue.recsommend that a workimi group ’
coxpoead at loast ef represantatives frum INS, DOJ, HH& (epecitically
HCFA), OMB (Immigratisn, HHS, and DNJ components), VA, BIA, and the
Domastis Poliocy GCeuneil should be uynvened to study this issue and
racommand alternatives, if any, ra present policy and praotioc,

cc: Robert sach ' .
Excoutive Associate commissiviuer for Policy
Immigration and Naturaltisation Servica

1 Although the emargenvy cuce hers discussed ig &
reinbursable item, the sansririviry nf the izsue may. be cépcoially
acuta at tho momant given the Adminiwlcstion's recent decision to
level the federal govarnment'e contributions te VA hocpitalos. I
this happong, the VA will Lave Lo depand on private hcalth
insurancg heid by vataranf and Medicare €o absorb moot incrcasad

¢oste. Tho Woshinghtan Poat, “Mwallli Plan Worries Veterans Lobby“,
February (u, 1997, p. A-14. .
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“(1) falsely makes, forges,.counterfeits, mutilates, or alters
the seal of any department or agency of the United States, or
any facsimile thereof;

“(2) knowingly uses, affixes, or impresses any such fraudu-
lently made, forged, counterfeited, mutilated, or altered seal or
facsimile thereof to or upon any certificate, instrument, commis-
sion, document, or paper of any description; or
“(3) with flraucf7 nt intent, possesses, sells, offers for sale,

furnishes, offers to furnish, gives away, offers to give away,

. transports, offers to transport, imports, or offers to import any
such seal or facsimile thereof, knowing the same to have been

so falsely made, forged, counterfeited, mutilated, or altered,
shabll Ze fined under this title, or imprisored not more than 5 years,
or both. :

“b) Notwithstanding subsection (a) or any other provision of
law, if a forged, counte%ited, mutilated, or altered seal of a depart-
ment or agency of the United States, or any facsimile thereof, is—

%) so forged, counterfeited, mutilated, or altered;
*(2) used, affixed, or impressed to or upon any certificate,
instrument, commission, document, or paper of any description;

r
"*3) with fraudulent intent, possessed, sold, offered for sale,
furnished, offered to furnish, given away, offered to give away,
transported, offered to transport, imported, or offered to import,
with the intent or effect of facilitating an alien’s application for, or
receipt of, a Federal benefit to which the alien is not entitled, the
penalties which may be imposed for each offense under subsection
(a) shall be two times the maximum fine, and 3 times the maximum
“term ‘of imprisonment, or both, that would otherwise be imposed for
an offense under subsection (a).
“(c) For purposes of this section—
“(1) the term ‘Federal benefit’ means—

“(A) the issuance of any grant, contract, loan, profes-
sional license, or commercial license provided by any agen-
¢y of the United States or by appropriated funds of the
United States; and '

“(B) any retirement, welfare, Social Security, health
(including treatment of an emergency medical condition in
accordance with section 1903(v) of the Social Security Act
(19 U.S.C. 1396b(v))), disability, veterans, public housing,
.education, food stamps, or unemployment benefit, or any

. similar benefit for which payments or assistance are pro- EiE

vided by an ;zfency of the United States or by appropriated -4

funds of the United States; and E

“(2) each instance of forgery, counterfeiting, mutilation, or

alteration shall constitute a separate offense under this sec-
tion.”. -
SEC. 562. TREATMENT OF EXPENSES SUBJECT TO -EMERGENCY MEDI- 3
CAL SERVICES EXCEPTION. ..
(a) IN GENERAL.—Subject to such amounts as are provided in K
advance in appropriation Acts, each State or political subdivision of §
a State that provides medical assistance for care and treatment of ¥
an emergency medical condition (as defined in subsection (d))-§
through a public hospital or other public facility (including a non- i

C VéEc. 563.
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profit hospital that is eligible for an additional payment adjustment
under section 1886 of the Social Security Act) or through contract
with another hospital or facility to an individual who is an alien
not lawfully present in the United States is ellzg_ible for payment
from the Federal Government of its costs of providing such services,
but only to the extent that such costs are not otherwise reimbursed
through any other Federal program and cannot be recovered from
the alien or another person. .

(b) CONFIRMATION OF IMMIGRATION STATUS REQUIRED.—No
payment shall be made under this section with respect to services
furnished to an individual unless the immigration status of the in-
dividual has been verified through alifropriate procedures estab-
lished by the Secretary of Health and Human Services and the At-
torney General.

(c) ADMINISTRATION.—This section shall be administered by the
Attorney General, in consultation with the Secretary of Health and
Human Services. '

(d) EMERGENCY MEDICAL CONDITION DEFINED.—For purposes
of this section, the term “emergency medical condition” means a
medical condition (including emergency labor and delivery) mani-
festing itself by acute symptoms of sufficient severity (including se-
vere pain) such that the absence of immediate medical attention
cou'lf reasonably be expected to result in— .

(1) placing the patient’s health in serious jeopardy,
(2) serious impairment to bodily functions, or
-(3) serious dysfunction of any bodil’;ly'organ or part.
(e) EFFECTIVE DATE.—Subsection (a) shall apply to medical as-

S sistance for care and treatment of an emergency medical condition

furnished on or after January 1, 1997.
REIMBURSEMENT OF STATES AND LOCALITIES FOR EMER-
GENCY AMBULANCE SERVICES. i
Subject to the availability of appropriations, the Attorney Gen-
eral shall fully reimburse States and political subdivisions of States
for costs incurred by such a State or subdivision for emergency am-
bulance services provided to any alien who—
(1) is injured while crossing a land or sea border of the
United States without inspection or at any time or place other
than as designated by the Attorney General; and
(2) is under the custody of the State or subdivision pursu-
ant to a transfer, request, or other action by a Federal author-

ity.

t  SEC. 564. PILOT PROGRAMS TO REQUIRE BONDING.

(a) IN GENERAL.—
(1) The Attorney General of the United States shall estab-
-5+ lish a pilot program in 5 district offices of the Immigration and
*. Naturalization Service to require aliens to post a bond in addi-
tion to the affidavit requirements under section 213A of the Im-
migration and Nationality Act and the deeming requirements
under section 421 of the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 /go U.S.C. 1631). Any pilot
".program established pursuant to this sul tion shall require
an alien to post a bond in an amount sufficient to cover the cost
of benefits (gescribed in section 213A(d)(2)(B) of the Immigratior



October 11, 1996

TO:
Th:
FR:

RE:

Jack
Christie
Linda

Nonconcurrence, DOJ San Diego options paper

Options for addressing the costs of medical treatment for injured ilieg_al immigrants.

The President is going to San Diego October 16. In response to media criticism that the Administration is
not doing enough to help hospitals that provide uncompensated care to illegal immigrants found injured on

the border and transported to the hospitals by the Border Patrol, DOJ drafted an options memo for Rahm
Emanuel at the White House. '

Of the options, the two most salient to DHHS are unacceptable in their current form for HCFA.

Bruce

Vladek is recommending that the Secretary nonconcur unless DOJ takes their revisions o n two

options. We recommend that you nonconcur in support of HCFA’s position.

One proposed option is a legislative proposal to change the Medicaid eligibility requirements so
that states could be reimbursed for the total cost of providing emergency services to aliens injured
while crossing the border.

HCFA very much opposes this proposal. In its current form, the option does not accurately reflect
current policy with respect to alien eligibility, it does not fully represent the action required to make
the proposed eligibility changes, and it does not adequately describe the problems that would
follow.

We agree with HCFA.

Another option is to increase the visibility of existing federal assistance to states, and suggests
encouraging states to use DSH funds to reimburse hospitals for these services as a possible’
“outreach message.”

In earlier drafts we attempted to have the DSH issue deleted but was not successful. HCFA wants
the discussion of DSH deleted; the option does not provide any new flexibility or funding to the
state and would likely not be met with enthusiasm.

We agree with HCFA that the option is inappropriate. HCFA provides substitute language in their
comments.

Presented Options: :

Legislative request for appropriations for the injured border entrants.

Require border Patrol to reimburse hospitals; various mechanisms are proposed.
Increase public visibility of existing and proposed federal assistance.

Return injured alien to Mexico for medical treatment.
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FR:

Christie
Linda

Comments due Thursday A.M. to Irene Bueno on the DOJ Sah‘Diego options
paper

Options for addressing the costs of medical treatment for injured illegal immigrants.

The President is going to San Diego October 16. In response to media criticism that the
Administration is not doing enough to help hospitals that provide uncompensated care to illegal
immigrants found injured on the border and transported to the hospitals by the Border Patrol,
Rahm Emanuel and DOJ drafted an options memo for the WH.

HHS staff comments focussed on separating the issue of reimbursing for services provided to
injured border crossers from the larger issue of financing hospital care for illegal immigrants,
and maintaining the integrity of the Medicaid program.

Of the options, two are most salient to DHHS.

One would be a legislative proposal to change the Medicaid eligibility requirements
so that states could be reimbursed for the total cost of providing emergency services to’
aliens injured while crossing the border.

We helped redraft this option and provided extensive bullets in the “disadvantages”
category. HCFA very much opposes this proposal and the final options paper should
make clear that it has problems.

An option to encourage states to use DSH funds to reimburse hospitals for these
services.

The Department recommended deleting this option. It does not provide any new
flexibility or funding to the state and would likely not be met with enthusiasm.

Other Presented Options:

Legislative request for appropriations for the injured border entrants.

Require border Patrol to reimburse hospitals; various-mechanisms are proposed
Increase public visibility of existing and proposed federal assistance.

Return injured alien to Mexico for medical treatment.
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(C DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financing Administration
:'R The Administrator
OCT | I 1996 Washington, D.C. 20201
TO: The Secretary
FROM: Bruce C. Vladeck- /
Administrator

SUBJECT: Clearance of DoJ Options Paper for the White House to Address Costs of Medical
Treatment for Injured Suspected Undocumented Immigrants

Background

The Dol presents options to address the problem of uncompensated medical care costs resulting
from INS Border Patrol agents delivering persons injured while attempting to cross the U.S.
border to various U.S. hospitals in border communities. While the Border Patrol transports these
individuals, in many cases they maintain that they have not “officially taken custody” of them and
thus are not responsible for the costs of their medical care. In other cases, they do assume
custody and pay for the care.

Most such individuals would not meet Medicaid eligibility requirements (residence in a State and
financial and categorical eligibility). Therefore, current Medicaid law provisions which reimburse
States at the usual matching rate for emergency care to undocumented persons otherwise eligible
for Medicaid would not apply. '

DoJ has become concerned with the cumulative costs to their programs and is looking for
alternative funding sources. The recently enacted Omnibus Appropriations Act contains
provisions (section 562) which authorize the Attorney General to reimburse hospitals for these
and similar expenses not covered by Medicaid. While INS received significant new resources, no
funds were specifically earmarked to pay for the new authority under section 562.

Recommendations Regarding DoJ Options Paper

The paper contains seven options for the White House to consider and potentially announce
before or during the President’s trip to San Diego next week. While my staff has provided
technical assistance to DoJ staff on numerous occasions, DoJ has continued to characterize
current Medicaid law and phrase options related to the Medicaid program in ways that are both
factually inaccurate and potentially misleading from a policy perspective.

While there have been some improvements through various drafts, the product presented to us for
clearance still does not, in my opinion, appropriately describe Medicaid-related optionsina
manner that accurately assesses the appropriateness of these options. Therefore, I strongly
recommend that HHS nonconcur unless our suggested revisions to Medicaid-related portions of

the document (attached) are adopted.



Page 2 - The Secretary

Our two most serious problems with the current version of the DoJ options paper are: (1) option
6 attempts to down-play the seriousness of the changes being proposed for Medicaid law, perhaps
in an effort to make this option sound more plausible and appealing; and (2) option 5 continues to
cite DSH as the best example of a public information strategy. We strongly recommend revisions
of option 6 to clearly indicate the significant statutory changes which would be required and the
inequitable effect they would have. We also strongly recommend revision of option 5 to delete
DSH as an example and substitute a description of current Medicaid assistance and past
Administration proposals. These changes and other revisions of Medicaid language are included
on the attached mark-up. -

Attachment: Mark-up of DoJ options paper
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OPTIONS FOR ADDRESSING THE COSTS OF MEDICAL TREATMENT
FOR INJURED SUSPECTED UNDOCUMENTED IMMIGRANTS

‘The Issue

The Border Patrol’s current practice regarding suspected
undocumented immigrants found injured on the border is to
transport them to local hospitals for treatment without taking
them into custody to determine immigration status. Since the

- suspected undocumented immigrants are not vtechnically" in the
Border Patrol‘s custody prior to being admitted to the hospital,
the Border Patrol does not assume responsibility for the medical
costs incurred. In recent months, the issue has become highly
visible in Southern California. In July, a Border Patrol agent
testified about the Border Patrol’s so-called "patient-dumping”
practice during a California State Assembly hearing in San Diego.
That same month a local medical director wrote to the President
requesting financial assistance for dealing with these costs, and
the San Diego Union Tribune editorial criticized President

Clinton for not doing enough. The editorial and letter are
attached.

This issue is related to a larger issue -- uncompensated
medical care costs to hospitals that provide emergency medical
treatment to undocumented immigrants. In recent years, [
pmwmj the federal government has
been assisting states financially to provide emergency care for
undocumented immigrants who meet the Medicaid eligibility
requirements, i.e. residence in a state with the intent to remain

CL———tndeftnTEEI?'Eﬁaacategorical eligibility such as low-income and
aged, blind, disabled, pregnant women, children, etc. This paper
will primarily focus on another subset of the larger issue,
specifically, uncompensated care costs that are generated by
undocumented immigrants, who generally do not meet Medicaid
eligibility requirements, injured on the border and transported
to the hospital by the Border Patrol. '

Unfortunately, there is little hard data on the scope of the
problem. Hospitals, HHS and INS generally do not track this
information. However, an informal poll of all Border Patrol
agents at all the stations in the San Diego Sector found that 119
suspected undocumented immigrants were found injured on the
border and transported to hospitals during the month of September
1996. During the same period, Border Patrol agents in the Yuma
Sector transported 25-30 such persons to hospitals, .and agents in
the E1 Centro Sector transported 10 such persons to hospitals.

There are no available figures on how much the medical care costs
for these persons. -

Some cost figures are available for the medical treatment of
~all undocumented immigrante in certain areas. The Eagle Pass

1
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Fort Duncan Medical Center in Eagle Pass, Texas estimates that it
treats an average of three undocumented immigrants per week at
the average cost of $3,000 per treatment. The hospitals
estimated yearly cost is $468,000. The San Diego Council of

' Hospitals estimates that the treatment of all undocumented

immigrants cost $10-15 million per year. These figures include
all suspected undocumented immigrants and not just those found
injured on the border and transported to the hospital by the

Border Patrol.

Background

For several years states have been requesting assistance
from the federal government to pay the state share of Medicaid
for emergency medical services provided to undocumented '
immigrants who are otherwise eligible for such emergency care.
The Administration has made multiple efforts to help states pay
their share of these costs. Along with the Fiscal Year 1995
President’s Budget, the President proposed $300 million for
discretionary grants to help states with large numbers of
undocumented immigrants pay for emergency medical services.
Congress rejected the president’s request. In the Fiscal Year
199¢ President‘'s Budget, the president requested $150 million for
these discretionary grants. Congress again rejected the
President’'s request.

During the protracted negotiations on the Fiscal Year 1996
budget, House and Senate Republicans introduced a balanced budget
bill which included severe Medicaid, Medicare, and welfare cuts
and allocated $3.5 billion of the savings to reimburse the 15
states with the highest number of undocumented immigrant

) € for those states’ shares of emergency medical care
costs 1he funds did not have a state matching requirement. The
ifention was for the federal government to pay 100% of the
emergency medical care costs for undocumented residents in these
15 states (up to each state's share of the $3.5 billion).
president Clinton vetoed this bill for many reasons, including
the fact that cuts in Medicaid and Medicare were too harsh. The

. president released details of his Medicaid, Medicare, and health

insurance reform proposals in his balanced budget proposal in
December 1995, which included the $3.5 billion allocation to help
states pay for emergency medical care under Medicaid for
undocumented immigrants otherwise eligible for such care.
Detailed legislative language was released in May 1996.

During the FY 1997 budget reconciliation process in the
spring and early summer of 1996, the Republicans introduced a
combined Medicaid and welfare reform bill. Because of the lack
of support for their Medicaid block grant proposal, the bill was
eplit, and only the welfare reform portion became law. The
Medicaid block grant proposal and the $3.5 billion died without

2
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seeing any action this year.

States have recently added a new request for assistance for
undocumented immigrants being brought into the hospital by the
Border Patrol who are injured while attempting to cross the
porder. Such immigrants generally would not meet the eli ibilit Q‘mﬂki
requirements of Medicaid (residence in a state an categorical a~d
eligibility), and such costs would not be reimbursable from
Medicaid. Of course, hospitals currently have no obligation to
treat non-emergency patients, whether undocumented, legal
immigrants, or citizens. However, if we wish to respond to this
new request by the states, new strategies must be devised. Below
are several options to address the costs of medical treatment for

injured suspected undocumented immigrants that should be
explored. ' '

Options
1. Request appropriations for the reimbursement of states

and localities for emergency medical services to
undocumented immigrants and for emergency ambulance
services to aliens injured while entering the U.S.
without inspection.

The Fiscal Year 13997 Omnibus Appropriations and Immigration
Reform Act, which was signed into law September 30, 1996, makes
states and localities eligible for payment from the federal
government for the costs of furnishing emergency medical services
on or after January 1, 1997, to undocumented immigrants in a
public hospital or facility or through contract with another
hospital, subject to appropriations. No funds were appropriated
for this purpose in Fiscal Year 1997. The Act also requires the
Attorney General, subject to appropriations, to fully reimburse
states and localities for emergency ambulance services provided
to any alien who is injured while entering the U.S. without
inspection and who is under the custody of the state or locality
as a result of a transfer or request by a federal authority. No
funds were appropriated for this purpose in Fiscal Year 1997.

Advantages:

) - Funding for these purposes will alleviate the burdens
on states and localities with large undocumented
immigrant populations, particularly border communities.

Disadvantages:
¢ No appropriations were provided for Fiscal Year 1997 to
date. .
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2. Require the INS to reimburse hoapitals for the medﬁcal
costs. '

Currently. the Border Patrol does not take into its custody any
injured alien who is not likely to escape; consequently, the INS
is not financially responsible for the alien’s medical care
costs. The INS has been and is fully financially responsible for
any required medical treatment for a sick or injured alien who
“has been arrested and taken into Border Patrol custody. The INS
in the San Diego Sector has spent approximately $208,000 for the
medical care of such aliens during Fiscal Year 1995, plus an
additional $184,650 from October through mid-July in Fiscal Year
1996. This proposal would require the Border Patrol to arrest
and officially take the injured aliens into custody and thus make

the INS financially responsible for the aliens’ medical treatment
costs. -

Advantages:

. The INS has been given vast new resources.
Disadvantages:
. The INS' vast new resources are already targeted to

specific and unprecedented increases in staff and
technology. for border control, worksite enforcement,
criminal alien removal, and immigration and
naturalization services. Any substantial increases in
alien medical care expenditures would divert resources
away from other critical law enforcement and
immigration and naturalization service efforts.

. The Border Patrol can not take into custody a person
who is. unconscious oOr incapacitated because the Border

patrol cannot communicate with him or her and determine
the person’s immigration status.

3. Require the Border Patrol to resune custody of the
injured suspected undocumented igmigrant after medical
treatment in order to determine the immigrant’s
immigration status and to return the jmmigrant to his
or her country of origin.

Even if reimbursement is not provided, the least the Border
pPatrol could do is to remove the suspected undocumented
immigrants from the United States.

advantages:

. The Border Patrol would be enforcing the immigration
jaws and deterring illegal entry attempts.

4
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Disadvantages:

¢  The INS does not have medically equipped vehicles or
trained personnel to take injured persons who have just
received emergency medical treatment to an immediate
border or to an international airport.

. The countries of some injured aliens may .refuse to
accept their return or may delay providing travel
documents.

) Where would nationals from other countries who enter

the U.S. via Mexico be returned?

. Fear that the Border patrol is retrieving patients from
the hospital may discourage legal immigrant and citizen
children who may have undocumented parents from
receiving emergency medical care which could jeopardize
public health and safety.

4. Reimburse the costs of treatment for aliens the Border
patrol determines are undocumented through the
Immigration Emergency Fund which contains roughly §7

million.
Advantages:
) The Fund may be the only way to reimburse states and

localities this year.

¢ 1f the money is not used, Congress may rescind it.
Congress rescinded $34 million of the Fund in Fiscal
Year 1997.

Disadvantages:

) The Fund was established to provide funding in cases of

extraordinary circumstances where elements of an
emergency exist. California officials’ repeated claims
that they are suffering an jmmigration emergency and
are entitled to reimbursement from the Fund for the
costs of illegal immigration have been rejected thus
far. Opening up the Fund for this limited purpose
could set an undesirable precedent and could deplete
the Fund, which in turn could geverely undermine our
ability to cope with a future emergency influx of
undocumented migranta.

K $7 million will most likely be inadequate.



S. Increase public visibility of current and proposed
federal assistance to states.

The editorial and the medical director’s letter give the-
impression that the federal government is providing no help
whatsoever. There could be more visible public and '
intergovernmental outreach to dispel that misconception and _
explain the federal assistance currently available to states and

additional assistance that the Administration has proposed to
help meet some of the costs of emergency care for undocumented

immigrants.
l:bﬁtsagsgiach message might be to_;a’fbrage states to use
Disproportionate Share Hospital# funds to reimburse hogp4 s for

the cos af-providing megdiedd” treatment to injure
undocumented IR g7 Medicaid provides addj
funds for states --1EEESE;Pute to Disproportichate Share .
Hospriewkg (DSB¥ Thagpizals that serye” isproportionately
large HUH?><g\s a\;\\\iés, 4. patients who otherwise
generigﬂ’ﬁhcom-*ﬂ;- ed care costa,omStates already have
flgf€ik{lity to use DSESmeney to _e s hospitals for the costs
s froviding care to injures quspected qi.:?ented immigrants.

£ new resources or legigldtichwQuld be re--‘i;Q. The :
disadvantage of this meSsage, howew®s, is that thasamount of
federal funds is limkted, and CalifornIayg already¥mgeiving
the maximum amowt®” per year. Thus, in ofd”fx;\redir;‘ﬁimife DSH

f#€go, the state of California wonRd have to wgduce

DSH fundi o other hospitals in the state. In~addRgion, singe

Ats are subject to the 50% state match rate™n
nia, critics will argue that the federal government® should
y-more than just_SOt.:] o

Advantages:
¢ No new’ resources are required. It could be done

quickly.

Disadvantages:

£
; d e can’‘t quantify the
amount of federal assistance for undocumented
immigrants, and any amount of federal monies for state
reimbursement will be criticized as inadequate.
Finally; this option doesn’t contain any new money, and
none of the federal assistance is specifically targeted
to undocumented immigrants found injured on the border.

6
The primary outreach messages should describe:

How Fc_:deral Medicaid funds currently help pay for emergency medical care for
undocumented immigrants who meet Medicaid eligibility requirements; and

- The Administration’s multiple efforts to provide additional Federal funds to help States

pay their share of emergency medical costs for Medicaid-eligible undocumented
immigrants. ' '
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6. E&nﬁdﬁﬂéhe regidency and categorical eligibility
requirements for Medicaid reimbursement, 80O that states
can be partially reimbursed for the costs of treating
injured suspected undocumented immigrants.

Medicaid currently provides federal medical assistance payments
at each state’s federal-state matching rate, which for California

is s0%, for emergency medical services for undocumented '
immigrants who meet the eligibility requirements of Medicaid,

i.e. residence in a state and categorical eligibility such as
low-income and aged, blind, disabled, pregnant women, children,

etc. The undocumented immigrants$ in question most 1i do not __[iv.
meet the residency requirement, E_—.-ei,\ he intent to remain in the ina
United States. In addition, many probably do not meet the Stote

categorical eligibility'requirements, such as aged or disabled. Wiy

Any attempt by the Administration to modify these requirements
for the aliens in question wouhi&rnﬂﬁmﬂi}require legislation.

Advantages:

et o posil -
) AMoroposal to i the eligibility requirements could
be .announced quickly. :

Disadvantages:

. Treating undocumented immigrants more favorably than
either legal immigrants or U.S. citizens would be
inequitable. o .

d '(‘3‘\&’9\& +

J In this climate/of reducing benefits for legal

immigrants,

increase $edll funds to reimburse states
anefits to illegal immigrants is unlikel +°k”7"4 J

| YA vy Congress.
. This could provide an incentive for inappropriate
classifications of individuals and services to capture
the federal funding.

for medical

7. Return injured suspected undocumented immigrants to
Mexico for medical treatment.

The U.S. Government could seek to negotiate an agreement with
Mexico whereby injured suspected undocumented migrants are taken
to hospitals in Mexico unless the injury is life-threatening.
The U.S. hospitals which treat the aliens with life-threatening
injuries would be reimbursed by the U.S. Government.

The Department of Justice Office of Legal Counsel and the
Department of State Legal Adviser have advised that there does
not appear to be any legal bar to negotiating such an agreement.
Although the United States ig a signatory to certain
international agreements that contain provisions requiring the

7
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provision of medical care, the agreements have not been ratified
and thus are not legally binding on the United States. Other
international documents that address provision of medical care
are viewed by the State Department as merely declarations of
aspiration. Nevertheless, it could be argued, and may be
difficult to refute, that an enlightened view of international
humanitarian standards compels the conclusion that medical care
must be provided to persons with life-threatening injuries. An
exception should be included for such persons. In addition, a
petition could be brought against the United States in the Inter-
American Commission, which considers alleged violations of the
American Declaration of Rights and Duties of Man, but whose
opinions are not legally binding. The Declaration requires that
special care be provided to children and pregnant women and that
all persons have the right to medical care to the extent
permitted by local resources.

Advantages:

K Most of the undocumented immigrants apprehended by the

Border Patrol in San Diego agree toO voluntary departure
and voluntarily return to Mexico. It would be better
policy to have the Mexican Government share the medical
costs of treating its injured nationals.

Disadvantages:

* The Border Patrol should not make on the spot
immigration status determinations and medical urgency

determinations. Such determinations could dangerously
delay medical treatment.

. The INS does not have medically equipped vehicles or
trained . personnel to take injured persons to an
immediate border or to an international airport.

] The Mexican Government may refuse to agree to such an
arrangement, and any announcement that we are seeking
agreement from Mexico to return injured suspected
undocumented migrants for medical treatment could
damage our ability to work with Mexico to solve other
migration related problems. At the May 1996 Binational
Commission meeting chaired by Secretary of State
Christopher on the U.S. side, we signed a memorandum of
understanding in which both governments pledged to
provide any individual detained with notice of his or
her options and to ensure that specific notification to
consular representatives is given in cases involving
minors, pregnant women, and "people at risk.® Those
requiring medical treatment logically would fall into

“this category. We have also agreed to provide
notification to the Government of Mexico in advance of

8



the announcement of changes in policy related to
Mexican migrants. Thus, adequate consultation with the
Government of Mexico would have to .occur before any
announcement. '

Where would nationals from other countries who enter
the U.S. via Mexico be returned?

U.S. citizens traveling to Mexico could experience
serious problems in obtaining health care in Mexico in
the aftermath of such an agreement since they should,-
pursuant to the proposed agreement and its reciprocal
nature, return to the U.S. for treatment. '

Such an agreement with Mexico would probably encourage
other nations to make similar demands. Currently,
there ie a well-established international practice that
countries do not "dump® medical problems on each other
even when the individual with a medical problem is a
national of another country. :

A DR ]
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Congress of the Tnited States
Pouse of Vepresentatives

Slashingtorr, B.C, 20515
June 30, 1997

The Honorable Donna E. Shalala

Secretary

U.S. Department of Health and Human Services
200 Independence Ave., S W.

'Washington, D.C. 20201-0004

The Honorable Doris M. Meissner
Commissioner

U.S. Immigration and Naiumlmhon Service
425 Eye St, N.W. '
Washington, D.C. 20536

- Dear Secretary Shalala and Commissioner Meissner:

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 contemplated
that the Secretary of Health and Human Services and the Attorncy General would develop
appropriate procedures to verify the immigration status of individuals who use emergency
medical services. (See section 562(b)).

As Members of Congress we continue to be very concerned about the financial burdens
that illegal immigration places on taxpayers in this country. We would like to know what
progress you are making toward the development of appropriate verification procedm as

contemplated in the legislation.

Sincerely,
K M é il % 4)1 I
Lamar Smith Elton Gallegly Bryant :

07/5}// 94-.7 -003-L,
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“C1) falsely makes, forges, counterfeits, mutilates, or alters
the seal of any department or agency of the United States, or
any facsimile thereof;

“(2) knowingly uses, affixes, or impresses any such fraudu-
lently made, forged, counterfeited, mutilated, or altered seal or
facsimile thereof to or upon any certificate, instrument, commis-
sion, document, or paper of any description; or

“(3) with ﬁ'aucfu ent intent, possesses, sells, offers for sale,
furnishes, offers to furnish, gives away, offers to give away,
transports, offers to transport, imports, or offers to import any
such seal or facsimile thereof, knowing the same to have been
8o falsely made, forged, counterfeited, mutilated, or altered,
sht;’ll ge fined under this title, or imprisoned not more than 5 years,
or oboth.

“(b) Notwithstanding subsection (a) or any other provision of
law, if a forged, counterfeited, mutilated, or altered seal of a depart-
ment or agency of the United States, or any facsimile thereof, is—

%} so forged, counterfeited, mutilated, or altered;
“(2) used, affixed, or impressed to or upon any certificate,
instrument, commission, document, or paper of any description;

(3) with fraudulent intent, possessed, sold, offered for sale,
furnished, offered to furnish, given away, offered to give away,
transported, offered to transport, imported, or offered to import,

with the intent or effect of/'ifacilttatinf an alien’s application for, or
receipt of, a Federal benefit to which the alien is not entitled, the
penalties which may be imposed for each offense under subsection
(a) shall be two times the maximum fine, and 3 times the maximum
“term ‘of imprisonment, or both, that would otherwise be imposed for
an offense under subsection (a).
(c) For purposes of this section—
“(1) the term ‘Federal benefit’ means— '
“(A) the issuance of any nt, contract, loan, profes-
sional license, or commercial license provided by any agen-
cy of the United States or by appropriated funds of the
United States; and
“(B) any retirement, welfare, Social Security, health

(including treatment of an emergency medical condition in

accordance with section 1903(v) of the Social Security Act

~ (19 U.S8.C. 1396b(v))), disability, veterans, public housing,

-education, food stamps, or unemployment benefit, or any

similar benefit for which Bayments or assistance are pro-

vided by an ﬁency of the
funds of the United States; and

“(2) each instance of forgery, counteZ:eiting, mutilation, or &

alteration shall constitute a separate offense under this sec-
tion.”. - '

SEC. 562. TREATMENT OF EXPENSES SUBJECT TO EMERGENCY WDI; :

CAL SERVICES EXCEPTION.

(@) IN GENERAL.—Subject to such amounts as are provided in ‘R
advance in appropriation Acts, each State or political subdivision of 3
a State that provides medical assistance for care and treatment of -4
an emergency medical condition (as defined in subsection (d)) '
through a public hospital or other public facility (including a non- '#

nited States or by appropriated

699

profit hospital that is eligible for an additional payment adjustment
under section 1886 of the Social Security Act) or through contract
with another hospital or facility to an individual who is an alien
not lawfully present in the United States is el.isible for payment
from the Federal Government of its costs of providing such services,
but only to the extent that such costs are not otherwise reimbursed
through any other Federal program and cannot be recovered from
the alien or another person. .

(b) CONFIRMATION OF IMMIGRATION STATUS REQUIRED.—No
payment shall be made under this section with respect to services
furnished to an individual unless the immigration status of the in-
dividual has been verified through a;})fropriate procedures estab-
lished by the Secretary of Health and Human Services and the At-
torney General.

(c) ADMINISTRATION.—This section shall be administered by the
Attorney General, in consultation with the Secretary of Health and
Human Services. '

(d) EMERGENCY MEDICAL CONDITION DEFINED.—For purposes
of this section, the term “emergency. medical condition” means a
medical condition (including emergency labor and delivery) mani-
festing itself by acute symptoms ofg sufficient severity (including se-
vere pain) such that the absence of immediate medical attention
could reasonably be expected to result in— .

(1) placing the patient’s health in serious jeopardy,
(2) serious impairment to bodily functions, or
- (3) serious dysfunction of any bodilily organ or part.

(e) EFFECTIVE DATE.—Subsection (a) shall apply to medical as-
sistance for care and treatment of an emergency medical condition
furnished on or after January 1, 1997.

EC. 563. REIMBURSEMENT OF STATES AND LOCALITIES FOR EMER-
GENCY AMBULANCE SERVICES. .

Subject to the availability of appropriations, the Attorney Gen-
eral shall fully reimburse States and political subdivisions of States
for costs incurred by such a State or subdivision for emergency am-

. - bulance services provided to any alien who—

(1) is injured while crossing a land or sea border of the
United States without inspection or at any time or place other
than as designated by the Attorney General; and

(2) is under the custody of the State or subdivision pursu-
ant to a transfer, request, or other action by a Federal author-
ity. : '

¥ SEC. 564. PILOT PROGRAMS TO REQUIRE BONDING.

(a) IN GENERAL.—
(1) The Attorney General of the United States shall estab-
.- lish a pilot program in 5 district offices of the Immigration and
" Naturalization Service to require aliens to post a bond in addi-
tion to the affidavit requirements under section 213A of the Im-
migration and Nationality Act and the deeming - requirements
under section 421 of the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 éo U.S.C. 1631). Any pilot
program established pursuant to this subsection shall require
an alien to post a bond in an amount sufficient to cover the cost
of benefits fescribed in section 213A(d)(2)(B) of the Immigration
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Office of the Deputy Attorney General
U. S. Department of Justice

Washington, D.C. 20530

"Patient Dumping" Meeting -- July 3, 1997 -What s P44—ﬂﬁgéﬁﬂ

1. Background on the issue —Vﬂ* Umiked g opanp -
2. Lack of statistics about magnitude of problem
o San Diego Board of Supervisors -leshhed ot LA“'“G‘
o Any cbmplaints in Texas?
3. Is this a Federal problem?
P | y opord howst:
o Border Patrol custo‘dy issue —rep. Cont MM' cov
VL pay iF ot pasef . #1250 mibten. asdi (8 s
o DSH (Medicaid program)

o Appropriations authorized if "cannot be recovered from

the alien or another person" (8. U.S.C. 1369)/r .7

e} Appropriations authorized for emergency ambulance
services (8 U.S.C. 1370VSU5

o Possible use of Veterans, Indian or DOD hospitals

4. Next steps

4
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(INPATIENT)  Surgical Care Care.........c.oovvemeeeeeeeeeeoeoeoooe $1,923.00
General Medicine Care................ccooovveevenivi. $1,046.00

Neurology Care...........ccoovvomerieiiieciiese, $1,014.00

Spinal Cord Injury.........ccoooouiiiiuiiiieeeeee $ 977.00

Blind Rehabilitation Care................................. $ 973.00

Rehabilitation Medicine Care............................ $ 822.00

Psychiatric Care..................ccoevevoreesoooo § 501.00

Intermediate Medicine Care................................. ¥ 428.00

- Extended Care Unit (Nursing Home Care).............. $ 288.00
(OUTPATIENT)Outpatient Clinic Visit..................cocooooo $ 194.00
Dental ER Outpatient Visit.............................. $ 121.00

ER (Emergency Room) Visit........................._ $ 194.00

.................................................. $ 20.00

“CATEGORY C VETERANS" will be charged for the cost of inpatient care they re-
ceive or $760.00 whichever is less, for the first 90 days of care during any 365 day
period. For each additional 90 days of care, the “CATEGORY C VETERAN" would
pay half the Medicare deductible. In addition, per diem co-payment of $10.00 for
inpatient care and $5.00 for Extended Home Care. For each outpatient visit, the

. “CATEGORY C VETERAN" would pay 20 percent of the VA Outpatient billing rate
(currently $194.00) or $38.80.



