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UNHCR Recommends 

Improvements in Secondary 

Inspection
UNHCR staff observed a secondary 
inspection interview at the Seattle-Tacoma 
Airport in June, 1999, marking the first 
such observation by a non- U.S. govern­
ment employee since new immigration 
pniccdures went into effect in April 1997.
After observing the interview, UNHCR 
gave feedback to the INS, noting concerns 
about the interviewing tecliniques, the 
accuracy of infomiation given to the 
applicant about the process, and the failure 
to convey fairly all the options available to 
the applicant. INS lias agreed to provide 
further Irainiiig to inspectors on UNHCR's 
issues of concern.
The secondary inspection interview is part 
of the expedited removal process, which 
allows the INS to remove individuals 
immediately from the U.S. without further 
hearing or review if tliey have arri ved with 
false or no documents. The only exception 
is for individuals who express a fear of 
returning to their home countries, and who 
should be referred for a credible fear 
interview before an asylum officer. At the, 
crucial secondary inspection stage, an 

Immigration inspector performs many^ 
The same functions previously performed 

5y IN^ti ial attorneys and lirimigrationT^ 
judges. The inspector is permitted to find 
that a person is ineligible to enter the US 
and Ihen order the person removed with no 
possibility for review.
UNHCR's observation of the secondary 
inspection interview in Scaillc was part of 
an ongoing series of visits to ports of entry 
in the U.S. UNHCR staffhave visited 
eleven ports of entry since the expedited 
removal procedures went into cffecl, 
including most recently the Seattle visit 
and one in Atlanta. During these visits.

staffhave been able to review expedited 
removal file.s, tour primary and secondary 
inspection areas, view holding cells, and 
interview INS inspectors.
UNHCR continues to urge the Depart­
ment of Justice and the INS to allow 
national groups access to the expedited 
removal process. The High Commissioner 
recently raised this issue in her meeting 
with Attorney General Janet Reno in July 
1999. Besides lacking the financial and 
personnel resources to monitor the 
process adequately, UNHCR recognizes 
that it cannot .substitute for national 
groups whose interests in the process 
extend beyond UNHCR’s own refugee 
protection mandate.

Asylum Advocates Focus on 

Domestic Violence
Legal advocates in the U.S., arguing that 
certain victims of domestic violence are 
entitled to protection under U.S. asylum 
law, are seeking to change the law as 
mterpreted by the Board of Immigration 
Appeals (BIA). In June 1999, the BIA 
rejected a Guatemalan woman’s claim that 
her fear of spousal abuse was a basis for 
asylum. A group of over fifty NGOs have 
signed a letter to the Attorney General 
asking her to review and overturn the 
decision (Matter of R-A-), and a bi­
partisan group of members of Congress 
have requested the same.

Matter of R-A-, Interim Decision U 
3403, can bo found on the Executive 
Office for Immigration Review website; 
www.usdoj.gov/eoir/efoia/bia/ 
iaindx.htm
UNHCR Deputy Representative’s 
comments on domestic violence can be 
foundatwww.uchastings.edu/cgrs___

In July, UNHCR’s Deputy Regional 
Representative Bernina Donkoh joined 
Professor Pamela Goldberg, Dorothea Lay 
of the INS General Counsel’s Office and 
Wendy Young of the Women’s Commission 
for Refugee Women and Children in a 
panel discussion on this issue at the

WortdM)ide, women with valid 
}>ender-hased asylum claims 
often receive forms of protection 
that fall short of asylum.

Carnegie Endowment for International 
Peace. While not arguing for a particular 
outcome in Matter of R-A-, UNHCR 
outlined international refiigee law provi­
sions and UNHCR guidelines which 
establish that certain victims of domestic 
violence qualify for asylum.
At a meeting on gender-related asylum 
claims organized by the Women’s Commis­
sion in July, U.S. and Canadian experts on 
asylum law discussed national refugee 
policies that impact women, particularly 
emphasizing domestic violence. UNHCR 
also exprc.ssed concern that worldwide, 
women with valid gender-based asylum 
claims often receive forms of proleclioii 
that fall short of asylum.
As pan of its role to assist decision makers 
in interpreting the Refugee Convention and 
Protocol, UNHCR will continue to work 
with the U.S. government and NGOs on 
gender-based asylum claims.
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DRAFT DEPARTMENT OF JUSTICE TALKING POINTS 
ON ASYLUM SEEKERS AND DETENTION

Detmtion of Those Seeking Asylum
Most people who seek Mylurn.apply to INS asylum offices and are; never detained.

The^majority of detained asylum seekers are those who have arrived in th_e United 
States-with no-documentation (S’without propCT documentation and have:been.placed in 

expedited-removal.

• Unit^-States raw-requifes thaOhey be detained imtil they ertabli^ a credible fe^ 
of pefsamtiph. INS^oficy iV-to make thisjhreshold inquiry CTpMtiously andjhe
expedited rmoval process actually aids in ideiitilying asylum seekers soon after
their arrival

• Ohce credible fear, is established, the applicant niay be released from detentiqn-if it 
isrietermined that identity has been verified and the applicant is unlikely taflee and 

does_not-pose a danger to the community.

The United Nations High Commissioner for Refugees:(UNHGR) Conclusions on the 
International Protection of Refugees provides that asyjum seekers may bezdem^ 
necessary if detention is not arbitrary and is for the pujrpose of verifying.identity, 
detennining the elements of the claim, dealing with document dest^ruction or fraud, or for 

security-rwsons or public safety.

• The great majority of detained asylum seekers have not established the elements of 
their claims or, in many cases, their identities. Therefore, their detention is 

consistent with the UNHCR Conclusions.

• Contrary to Amnesty International's recent report, the INSmever/detains 
individuals sunplyhecause,they are seeking-asylum. Instead, persons are detained 

because they have violated U.S. immigration law.

Detention Conditions
INS is committed to providirig a safe and humane environment for all persons held in.its 
custody. " It is our.pojicy to treat all aliens-in-custody with dimity and respectT' The INS 
takesany allegatigns of abuse or miscrindiibf very, seriously and after athorough review 

takes/appropriate Ktio n

• All jallegations of criminal civil rights violations by IN^ernployees-aFe.referred Jp 
the Civil; Rights Division of theiDepaitmentpfJiistice, If the Civil Rights Division 
determines a criminal investigation is not warranted, the case is referred to the 
Office of the Inspector General. The:lNS.^ts on the allegations that the Ciril 
Rights Division investigates, but declines tp:prosecute,. and on the allegations that 
the/Office of Inspector General does not reserve to itself
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n^S isjmpxOj^g tKe::^rre^daentiori^ah~dards-f6rINS facilities andfll^ contract 
fac^^T Certain of these standards, including those governing visitation, attorney access, 
access to legal materials, and telephone access (collect calls, debit card calls, and free calls 
to consulates, pro bono representatives, and some non-govemmental organizations), were 
developed in consultation with the American Bar Association (ABA) and they meet or 
exceed American Correctional Association standards. INS-is revising.itS'Standards for 
inspection bf local pris^i and jailsjtpiincqrpqrate the princip^s of the-new detention 

standards.v

INSxealizes that moving-asylum seekers from one facility to another can be disru^ive,
and'M^ moves we-rnade^^y-wheh‘n«:essaiy for. operational reasons or_when requested 
byj^aljen. '^en a detainee has family 'or an attorn^ in the area, INS atternpts to avoid 

moving that person.

Troafrnent-ofDetained-Juveniles-
INS-^li^is:tO/prace'each:detained juvenile in the least restrictiye setting appropriate to 

the minorlsiageand special needs.

• If a family is detained, it is INS policy to house them together in a non-detention 

facility such as a hotel when possible.

• The INS attempts to place all unaccompanied juveniles into its shelter-care 
program which provides health care, education, counseling, and recreation.

• The INS also attempts to reunite juveniles with family members in the United 

States.
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DRAFT .lUSTlCE DEPARTMENT TALKING POINTS 

Ending Inmate Abuse

The Civil Rights Division has both ci\dl and criminal authority to address allegations ot excessive
force systemic abuserattacks byrcorrectional:officers and mcitmgjiunate^on-inmate violence, m 
st^ and local-jaUs and prisons. In fact, in its report CAim^tyintematiqnafendp^ 

being done by the Justice Department on behalf of prisoners.

Systemic Abuses ... ..... ,Th^JuSce-Dep^ent-is-usingitS:autMrityjJndCT-the:L98^Giyil:Rights:for.Inslituhonalized
PersOTS-Adt:(eRTPA):to-invesUgare-conditions:at:variousin^ituUOTS^fep^o^,.^J^nd^
detention fecilities) that are:systematically:deprivmg individuals of their constitutional rights: The 
Justice Department has opened investigations of about'200:corfectional:fadhties nationwide since 

gaining this authority.

Many of the findings the Anmesty International report cites come from findings of Justice 

Department investigations, including:

• overcrowding, insufficient staffing, grossly deficient medical care, and inadequate 
suicide prevention measures in our 1993 investigations into 18 Mississippi jails and 

more recent investigations of jails in Virginia and Georgia;

• a lack of policies and procedures on use of force at the Orleans County Jail in New York,

• excessive force by inmates in the Yavapai County jail system in Arizona in 1997; and,

• inappropriately classified inmates, including inmates awaiting trial on dangerous felony 
charges being housed in donnitoiies, and mentally ill inmates preyed on by general 
population inmates, in the Los Angeles County jail in 1997.

In each of these cases, the Justidil>epartment has worked with each facUity^toicome up^ith 

ways-feYemed^idOTtified^oblems.

The Department has also reached agreements with the states of Georgia and Kentucky, as well 
as Puerto Rico, concerning the conditions at their juvenile detention facilities. And just last 
fall, tlie Department sued the state of Louisiana for conditions at us juvenile detention

facilities,

Therreport-also mentions that in-199.7, the Justice Department sued the states of Michigan-and 
Arizona for die treatment of women in prisons. In additionr theiNaiionalrJnstin^ 
Correcrion^hasianratieiTsive^ragriLm of traihihg and technical assistance to sfete ^dTocal
ag^cles“»^''^nt staff sexual-misconduct with inmates^
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r.riTTiinal-Misconduct • -
Under federal criminal civU rights laws, the Criminal Section of the Civil Rights Division can
investigate individual instances of violence against prisoners. The report mentions abuses at
theCorcoraiLitate Prison-in California, where-the:Jusuce:Department-mdieted-eight
corrections officers on criminal charges of misconduct.
c
Fvrp<;«tive Force in Federal Prisons
While most officers carry out their duties effectively, thecpepartmeni of Justice has 
reprimanded and prosecuted those officers who cross the line and viol^ the-^. With 
respect to sexual misconduct in prisons, in 1998, 10 federal prison employees were disciplined 

and 7 were criminally prosecuted.
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DRAFT TALKING POINTS ON THE DEATH PENALTY

Under the United States Constitution it is permissible to employ the death penalty to 
punish the most violent and irredeemable offenders, and the United States Congress has

Kamer,-sigimicani_^pb ndvc.uccii -impbsa,=vwtfibuTr^r'd-to-race,politrcsrOrother-impermissiblc:biases

C^nnstitutional Standards

Currently, federal law and the laws of 38 states permit the imposition of capital 
punishment for the most serious crimes, subject to strict requirements as to due process and 
judicial supervision. Neither the United States Government, nor an individual state cames out 
death penalty arbitrarily or summarily.

The death penalty as employed by the states and the United States has been held by the 
United States Supreme Conn to comply with the mandates of the federal Constitution, mcludmg 

the prohibition against cruel and unusual punishment.

• For a capital sentencing scheme to be constitutionally firm, it must both.

(1 j narrow the class of individuals eligible for the death penalty in a matter that rationally 
distinguishes those for whom death is a permissible punishment (the eligibility decision)

and

(2) provide for an individualiaed consideration of the appropriateness of a death sentence 
to a particular case, with due regard to the individual-s character, baclcgtonnd, and the 

circumstances of the offense (the seleaion decision).

• Factors such a defendant’s mental capacity or infirmity or relative youth are considered by 

the jury in determining whether death is an appropriate sentence.

• In state death penalty cases, a capital defendant can challenge his conviction in the state 
courts and in the federal courts through habeas corpus review. The Dep^ment ot Justice 
also can investigate state proceedbgs in the context of allegations of civil rights violations

Canital Punishment Not a Per Se Human Rights Violation

• Article 6 of the Covenant on Civil and Political Rights prohibits arbitrary executions and 
requires that the death penalty, where legally available, be imposed only pursuant to a final

judgment by a competent court.

• The federal death penalty is imposed on an individual only after a determination beyond a
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reasonable douU of both guilt and eliffbiUty for the death pmalty and only after an 
individualized assessment of the death-worthiness of the defendant, including 
consideration of any mitigating aspect of the defendant’s character, background, or 
circumstances of the offense proffered by the defendant.

Racial-Application^f^theDeathrPenalj&

• The Administration and this Department are opposed to the application of the death 
penalty in an unfair manner, particularly if that unfairness is grounded m racial or other

discrimination.

• Every effort has been made to eliminate race as an influence m the federal sentencing 
decision The Attorney General personally reviews and decides whether to seek the death 
penalty in potential capital cases. The decision to seek the death penalty in a Particular 
case is made not only without regard for, but also without knowledge of, the defendant s 
or the victim’s race, unless the issue of race is raised by defense counsel.

• The Attorney General’s charging decision review process, designed to promote 
consistency and fairness throughout the United States, entails a careful review a^rdmg 
to objective criteria of the facts and circumstances surrounding each case and mitigatmg 
and aggravating factors identified by the prosecution and defense.

• In a federal death penalty trial, the jury is instuicted that, in its consideration of whether a 
sentence of death is justified, "it shall not consider the race, color, religious beliets, 
national origin, or sex" of the defendant or any victim and that the jury must return a 
certificate, signed by each juror, attesting to the fact that consideration of these matters 

was not involved in reaching their decision.

Mental Competency
• The Constitution contains significant protections for the mentally ill or disabled, and those 

protections apply at all levels of the judicial system. An individual cannot be brought to 
trial unless he or she is competent to stand trial; i.e. has the ability to understand the 
proceedings against him and can consult with an attorney with a reasonable degree o

understanding.

. In capital caaet, the prosecution must prove that the defendant had the necess^ intent to 
commit the crime, and the defendant may argue that he lacked the requisite intent due to 
mental infirmity or disabdity. The defendant can also present evidence to the jury that tus 

or her mental capacity is a mitigating factor.

• An individual may not be executed unless he is both aware of the punishment and aware of 

why he is to suffer it.
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Juveniles
• The Supreme Court has held that it is uncunsiitutional to impose the death penalty on an

individual who was 15 years old or less at the time of the crime. Many states whch
permit the death penalty do not impose it on persons who arc 16 or 17 years age _ 1 h 
Lprcme Court held in 1988 that imposing the death penalty on a person who was 16 
years old at the time of the offence did not violate the Eighth Amendment.
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to avoid the use of force; establish an "‘early warning system” to identify at-risk oflEcei s so 
problems can be addressed before misconduct occurs; improve their complaint process; and, 
cooperate with a court monitor for independent oversight.

The Department of Justice concurs with many of Amnesty International s recommendations to 
address police misconduct, including the use of early warning systems, more complete and 
impartial internal investigations of civilian complaints, increased public reporting of shooting 
incidents and misconduct investigations, and better training for ofBcers.
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elcotne to the Asylum home page of the INS. The mission of the Asylum 
iProgram is diverse and encompasses the following workload for the Asylum 
[officer Corps:

to promptly and accurately adjudicate the asylum reform caseload of 
new receipts and eliminate the pre-reform backlog; 
to adjudicate the more than 240,000 cases filed under the American 
Baptist Churches v. Thornburgh settlement agreement, and 
adjudicate the suspension of deportation or cancellation of removal 
claims for certain applicants under the Nicaraguan Adjustment and 
Central American Relief Act;

• to conduct credible fear interviews for all persons placed in expedited 
removal who request asylum or express a fear of returning to their 
home countries;

• to conduct reasonable fear of persecution or torture interviews for 
individuals subject to reinstatement of a prior order of removal or 
administrative removal based on an aggravated felony conviction 
who request withholding of deportation or removal; and

• to undertake details to overseas locations to interview and process 
applicants for refugee status.

Headquarters Asylum Division

he Asylum Division is responsible for the overall planning, development, 
oordination, and evaluation of the INS Asylum Program, including 

oversight of the operations of the 8 asylum offices located throughout the 
United States. The Asylum Officer Corps comprises 300 officers located in 
these 8 offices; Arlington, VA; Chicago, IL; Houston, TX; Los Angeles, CA; 
Miami, FL; Newark, NJ; New York, NY; and San Francisco, CA.

The Asylum Division is composed of three branches: Operations, Quality 
Assurance and Training, and the Resource Information Center. The Division 
has a staff of 43 people.

The Operations Branch of the Asylum Division is responsible for the 
oversight and coordination of the operations of the eight field Asylum 
Offices. This encompasses affirmative asylum, expedited removal, 
ABC/NACARA, and reasonable fear programs. The branch is responsible 
for developing regulations and procedures to implement the programs, as 
well as monitoring and evaluating the major Asylum Program initiatives.

The Quality Assurance and Training Branch is responsible for the 
development, oversight, and coordination of all training for the Asylum 
Program, including preparation of all training materials, and to ensure the 
quality and consistency of the various decisions adjudicated by the Asylum 
Officer Corps. The staff reviews and monitors the asylum decisions to 
ensure consistency within the established and evolving legal framework and 
to identify areas and issues requiring additional training. The training 
program covers Asylum Officer basic training, journeyman training, 
supervisory training, as well as all other in-service training required within 
the offices.

The Resource Information Center is the documentation center for the 
Asylum Program. It is responsible for oversight and coordination of the
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provision, training, and application of "country conditions" information in the 
adjudication of asylum and refugee claims.

The Headquarters Asylum Division is responsible for coordination and 
oversight of the entire Asylum Program for the INS. In addition, the Division 
maintains liaison to non-governmental organizations, other Federal 
Agencies, and foreign governments and organizations concerning asylum 
and related issues.

Last Modified/999I025
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I. UNITED STATES PROTECTION OF REFUGEES - HISTORICAL PERSPECTIVE 

A. Pre-1980

B.

Ad Hoc Refugee Legislation

The basic domestic immigration legislation in force in the United States is the 
“Immigration and Nationality Act” (INA) passed in 1952. The INA did not expressly 
contain provisions to handle the resettlement of refugees or displaced persons. In 
order to fulfdl its international obligations in this arena, the United States developed 
ad hoc legislation for the immigration of refugees (e.g., Displaced Persons Act of 
6/25/48; Refugee Relief Act of 8/7/53; Fair Share Refugee Act of 7/14/60).

Attorney General’s Parole Authority

Beginning in 1956, the United States began large-scale use of the Attorney General’s 
parole authority under Section 212(d)(5) of the INA to bring refugees to the United 
States. In order to allow the refugees paroled into the US to adjust to lawful 
permanent resident status. Congress passed separate special legislation, (e.g., 
Hungarian Refugee Act of 7/25/58; Cuban Refugee Act of 11/2/66; Indochinese 
Refugee Act of 10/28/77; Refugee Parolee Act of 10/5/78).

INA Amendments of 1965

In 1965, Congress amended the INA to provide for the resettlement of refugees as a 
category of immigrants - conditional entrants. This was the first time that the United 
States enacted permanent refugee legislation. The term “refugee” was defined in 
geographical and political terms, as persons fleeing communist or communist- 
dominated countries or the Middle East. Conditional entrants were numerically 
limited under a preference system to 17,400 refugees annually.

United Nations Treaties

In 1968, the United States acceded to the 1967 United Nations Protocol Relating to 
the Status of Refugees, which incorporates the 1951 United Nations Convention 
relating to the Status of Refugees (Refugee Convention). Article 33 of the 
Convention prohibits a State party from expelling or returning a refugee to a country 
where his or her life or freedom would be threatened on account of a protected 
characteristic in the refugee definition {“non-refoulement”). A “refugee” is defined 
as any person who “owing to a well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, owing to such fear, 
unwilling to avail himself of the protection of that country...” (1951 United Nations 
Convention relating to the Status of Refugees, Art. \.k{2), United Nations Treaty

INS Asylum Program, September 1999



Series No. 2545, Vol. 189, p. 137; 1967 United Nations Protocol Relating to the 
Status of Refugees, Art. \.2, United Nations Treaty Series No. 8791, Vol. 606, p. 267)

C. Passage of Refugee Act of 1980

In 1980, Congress enacted legislation to bring U.S. law into compliance with 
obligations under international law. Prior to implementation of the 1980 Refugee 
Act, refugees under U.S. law were defined in political and geographical terms; unless 
there was a special act of Congress, refugees had to come from either communist 
countries or countries in the Middle East. The Congressional intent of the 1980 
Refugee Act was to establish a politically and geographically neutral adjudication 
standard for both asylum status and refugee status, a standard to be applied equally to 
all applicants regardless of country of origin.

The statutory definition of refugee was derived from the Refugee Convention 
definition. Following the principle of non-refoulement, the Act made mandatory the 
withholding of deportation^ to a country where an individual's life or freedom would 
be threatened on account of race, religion, nationality, membership in a particular 
social group, or political opinion.

In contrast to the international definition, U.S. law expanded the definition of 
“refugee” to include someone who has been persecuted in the past, as well as 
someone who has a well-founded fear of future persecution.

Section 101 (a) (42) of the INA states the following:

The term ‘refugee’ means (A) any person who is outside any country of such 
person’s nationality or, in the case of a person having no nationality, is 
outside any country in which such person last habitually resided, and who is 
unable or unwilling to return to, and is unable or unwilling to avail himself or 
herself of the protection of, that country because of persecution or a well- 
founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion, or

(B) in such circumstances as the President after appropriate consultation (as 
defined in section 207 (e) of this Act) may specify, any person who is within 
the country of such person’s nationality or, in the case of a person having no 
nationality, within the country in which such person is habitually residing, 
and who is persecuted or who has a well-founded fear of persecution on 
account of race, religion, nationality, membership in a particular social group, 
or political opinion.

' Now called “withholding of removal,’' as a result of changes to U.S. law in 1997.

INS Asylum Program, September 1999



The term ‘refugee’ does not include any person who ordered, incited, 
assisted, or otherwise participated in the persecution of any person on account 
of race, religion, nationality, membership in a particular social group, or 
political opinion.

(An addition to the refugee definition is noted below in section H, “Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA).”)

The term “persecution” was not, and still is not defined by treaty, statute, or 
regulation. There is no universally accepted definition of persecution, only 
guidelines from various sources, including the UNHCR Handbook, precedent 
decisions, and international human rights law.

1980 Interim Regulations

Interim Regulations for implementing the 1980 Refugee Act were promulgated in 
June of 1980. INS District Directors remained responsible for the adjudication of 
asylum applications filed by applicants who were not in deportation or exclusion 
proceedings (affirmative applications). Immigration officers conducted asylum 
interviews, in addition to adjudicating other types of cases.

1990 Final Regulations

Final Regulations were published on July 27, 1990, and came into effect October 1, 
1990, establishing the Asylum Corps:

There shall be attached to the Office of Refugees, Asylum, and Parole such 
number of employees as the Commissioner, upon recommendation from the 
Assistant Commissioner, shall direct. These shall include a corps of 
professional asylum officers who are to receive special training in 
international human rights law, conditions in countries of origin, and other 
relevant national and international refugee law.

Seven Asylum Offices opened in 1991. They are located in Los Angeles (Anaheim), 
San Francisco, Newark (Lyndhurst), Houston, Miami, Chicago, and Arlington. The 
eighth office, in Rosedale, New York, opened in December of 1994. Initially, there 
were eighty-two asylum officers.

The Resource Information Center (RIC), an in-house library and documentation 
center created pursuant to the 1990 regulations, opened in late 1991. Following the 
example of several refugee-receiving countries, primarily Canada, its mandate is to 
collect and disseminate to asylum officers information on country conditions needed 
to make quality asylum adjudications.

INS Asylum Program, September 1999



In particular, the information disseminated by the RIC includes reports regarding 
human rights conditions in refugee-producing countries. Additionally, the RIC 
provides updated versions of REFWORLD, a UNHCR computer database that 
contains country conditions and legal information relevant to asylum adjudication. 
The RIC conducts some original research, primarily synthesized papers written by 
outside experts, and also responds to inquiries made by asylum officers regarding 
particular claims or issues.

F. Reform

When the Asylum Corps was established, it was expected that the number of annual 
asylum applications filed would be approximately 70,000. However, in FY 1992, 
asylum seekers filed approximately 103,000 applications. By FY 1993, the rate of 
receipt had jumped to 150,000. This rate continued into FY 1994. Due to a variety 
of factors, particularly a lack of resources and a diversion of available resources to 
the screening of Haitian asylum-seekers at Guantanamo Bay Cuba, the backlog of 
unadjudicated applications increased to overwhelming numbers. (5ee, Beyer, Gregg 
A. "Reforming Affirmative Asylum Processing in the United States: Challenges and 
Opportunity" The American University Journal of International Law and Policy 
(Vol. 9, No. 4, November 1994), p. 43-78).

As the backlog grew, the asylum system became more vulnerable to fraud and abuse. 
Malafide applicants could file fraudulent claims and obtain work authorization while 
their requests remained pending in the backlog. At the same time, genuine refugees 
were deprived of expeditious adjudication of their requests, which were bogged 
down in the backlog.

In July, 1993, the President mandated that the Department of Justice undertake 
reform of the asylum process. In an attempt to speed up the asylum process, 
eliminate the backlog of pending cases, and discourage abuse of the asylum process, 
reform regulations were implemented January 4, 1995. Except for the provisions 
regarding work authorization, these revised regulations applied retroactively to cases 
not yet interviewed by January 4, 1995.
Some of the main elements of reform are listed below.

1. Distanced asylum request from employment authorization

Prior to reform, asylum applicants could apply for employment authorization 
at the same time they applied for asylum. So long as the asylum request was 
not "frivolous" (manifestly unfounded or abusive), employment authorization 
was granted. (8 C.F.R. § 208.7 (1990))

The revised regulations decoupled employment authorization from asylum to 
the extent that asylum applicants no longer can apply for employment 
authorization at the same time they apply for asylum. Rather, the applicant
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must wait 150 days after the Service receives a complete application before 
the applicant can apply for employment authorization. The Service then has 
30 days to either grant or deny the request. (8 C.F.R. § 208.7)

Created referral process

Prior to reform, asylum officers issued final decisions on all applications for 
asylum and withholding of deportation. An applicant who was found 
ineligible was denied, and the applicant had the right to file an asylum 
application de novo with the Office of the Immigration Judge, if exclusion or 
deportation proceedings were initiated. (8 C.F.R. §§ 208.14(a); 208.18(b) 
(1990))

Pursuant to the 1995 revised regulations and current regulations, requests 
filed by applicants who are deportable or removable and who are found 
ineligible for asylum must be referred directly to the Office of the 
Immigration Judge for adjudication in deportation or removal proceedings.
(8 C.F.R. § 208.14(b)) (Note that a referral is not a final decision.)

The Immigration Judge adjudicates the same asylum application that was 
filed with the Asylum Office. As a matter or discretion, the Immigration 
Judge may allow the applicant to amend the application.

Under the 1995 and current regulations, asylum officers have the authority to 
grant asylum in the exercise of discretion to qualified applicants. (8 C.F.R. § 
208.14(b))

Removed right to rebut in most cases

Prior to reform, asylum applicants who were found ineligible for asylum were 
sent written explanations and were provided an opportunity to rebut the 
preliminary decision before a final decision was made. This was a very 
lengthy process. With reform, asylum applicants no longer are provided an 
opportunity to rebut a preliminary negative decision, with the exception of 
individuals who are still in lawful, non-immigrant status and class members 
of the /15C Settlement Agreement.^

^ American Baptist Churches v. Thornburgh 760 F. Supp. 796 (N.D. Cal. 1991) (ABC) was a lawsuit brought against the 
U.S. government in 1985 by a group of religious organizations and refugee advocacy organizations. A federal judge 
subsequently certified a class of Guatemalan and Salvadoran nationals as plaintiffs in the lawsuit. The plaintiffs alleged, 
among other things, that the INS, the Executive Office of Immigration Review and the US Department of State engaged 
in discriminatory treatment of asylum claims made by Guatemalans and Salvadorans. In 1990, the government and 
attorneys representing the certified class settled the class action lawsuit. The Settlement Agreement, which was approved 
by a federal court in 1991, provides that an eligible class member who registers for benefits and applies for asylum by 
the agreed-upon dates is entitled to an initial or de novo asylum interview and adjudication pursuant to the regulations 
published July 1, 1990, and special procedures set forth in the settlement.
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4. Decisions no longer mailed in most cases

Prior to reform, asylum decisions and any documents initiating deportation or 
exclusion proceedings were mailed to the applicant's last known address.

An asylum applicant now must return to the asylum office for personal 
service of a final decision or referral with accompanying documents initiating 
removal proceedings. An exception is made for asylum applicants who are 
not interviewed at an asylum office (i.e., applicants interviewed on circuit 
rides) or who are in legal status. (8 C.F.R. § 208.17)

5. Removed authority to adjudicate requests for withholding of deportation in 

most cases

Prior to reform, asylum officers adjudicated requests for withholding of 
deportation (now withholding of removal) with each asylum request. (8 
C.F.R. § 208.16(1990)) (Note that the application for asylum is at the same 
time an application for withholding of deportation. 8 C.F.R. § 208.3(b))

Reform regulations gave asylum officers jurisdiction to decide withholding of 
deportation only for stowaways, crewmen, and certain individuals excluded 
as security risks. (8 C.F.R. § 208.16(a)(1995)) Under current regulations, 
asylum officers no longer have such jurisdiction.

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) was signed 
into law on April 24, 1996. It creates a process by which the U.S. government can 
designate organizations as “foreign terrorist organizations.” Certain persons 
involved in these organizations are ineligible for asylum and withholding of 
deportation or withholding of removal.

Illegal Immigration Reform and Immigrant Responsibility Act of 1996 
(IIRIRA)

On September 30, 1996, President Clinton signed the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (IIRIRA). Some of the provisions of the 
act were immediately effective, while others become effective after that date. (The 
changes to section 208 are applicable only to applications fded on or after April 1, 
1997.) The IIRIRA nullified certain provisions in AEDPA. It expanded Section 208 
of the INA to codify a number of provisions that previously were regulatory and to 
incorporate new provisions. The most significant changes are listed below.

1. Expands definition of political opinion to include resistance to a coercive
population control program. The following was added to INA § 101 (a) (42);
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For purposes of determinations under this Act, a person who has been 
forced to abort a pregnancy or to undergo involuntary sterilization, or 
who has been persecuted for failure or refusal to undergo such a 
procedure or for other resistance to a coercive population control 
program, shall be deemed to have been persecuted on account of 
political opinion, and a person who has a well-founded fear that he or 
she will be forced to undergo such a procedure or subject to 
persecution for such failure, refusal, or resistance shall be deemed to 
have a well-founded fear of persecution on account of political 
opinion.

For any fiscal year, not more than a total of 1,000 persons who fall into this 
category may be admitted as refugees or granted asylum. (INA § 207 (a) (5))

2. Created three new restrictions on applying for asylum (INA § 208(a)(2));

a. restriction on those who have been in the U.S. more than a year 
without filing and who cannot show the existence of changed 
circumstances that materially affect eligibility for asylum or 
extraordinary circumstances relating to the delay in filing the 
application:

b. restriction on those who have been denied asylum in the past and 
cannot show the existence of changed circumstances that materially 
affect eligibility for asylum;

c. restriction on those who can be returned to a “safe” country with 
which the U.S. has a bilateral or multilateral agreement for such 
returns. To date, the U.S. does not have any agreements.

3. Requires identity check against all appropriate records or databases 
maintained by the Attorney General and by the Secretary of State before 
asylum may be granted. (INA § 208(d) (5) (A) (i))

4. Adds penalty for the filing of a frivolous asylum application.

If the Attorney General determines that an alien has knowingly made a 
frivolous application for asylum and has received notice of the penalty for 
filing a frivolous application, the alien shall be permanently ineligible for any 
benefits under the INA. (INA § 208(d)(6))

5. Expands definition of aggravated felony. (INA § 101 (a) (43))

6. Establishes a process for expedited removal, which took effect on April 1, 
1997. (INA § 235(b)(1): see also, 8 C.F.R §208.30)
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This affects aliens arriving at a port of entry with fraudulent documents or no 
documents. An alien subject to expedited removal and who indicates either 
an intention to apply for asylum or claims to have a fear of returning to his or 
her country of nationality or last habitual residence if stateless, is referred to 
an asylum officer for a credible fear determination. (8 C.F.R. §208.30(a))

If the asylum officer finds the alien to have a credible fear of persecution, the 
alien is issued a Notice to Appear (NTA) (Form 1-862) and placed in removal 
proceedings where he or she may apply for asylum before an immigration 
judge. An alien who is not found to have a credible fear of persecution is 
issued a Notice and Order of Expedited Removal, and is given the 
opportunity to request a review by an immigration judge of the decision.

Stowaway cases involve slightly different procedures, but the legal standard 
for credible fear is the same.

I. Regulations Implementing U.S. Obligations under the United Nations 
Convention against Torture

On October 21, 1998, President Clinton signed legislation that required the 
Department of Justice to promulgate regulations to implement the United States’ 
obligations under Article 3 of the Convention against Torture and other Cruel, 
Inhuman or Degrading Treatment or Punishment (27 June 1987), subject to any 
reservations, understandings, declarations, and provisos contained in the United 
States Senate resolution to ratify the Convention. (Section 2242(b) of the Foreign 
Affairs Reform and Restmcturing Act of 1998 (Pub. L. 105-277))

Article 3 of the Convention against Torture prohibits the return of any individual to a 
country where there are substantial grounds for believing that the person would be in 
danger of being subject to torture. This is similar to Article 33 of the Refugee 
Convention, which prohibits removal of a person to a country where the person’s life 
or freedom would be threatened on account of race, religion, nationality, membership 
in a particular social group, or political opinion.

On February 19, 1999, the Department of Justice published an interim regulation, 
with an effective date of March 22, 1999, that allows individuals to seek withholding 
of removal or deferral of removal under the Convention against Torture. A person 
will be entitled to withholding of removal if he or she establishes that it is “more 
likely than not” he Or she would be tortured in a country to which the person would 
be removed and no mandatory bars apply. If mandatory bars (such as certain 
criminal convictions or a determination that the person is a security risk) apply, but 
the person would be tortured, he or she is entitled to deferral of removal. (64 Fed. 
Reg. 8478 (February 19, 1999); 8 C.F.R. §§ 208.31, 208.30, 208.16 (1999))
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Unlike asylum, both withholding of removal and deferral of removal are country 
specific. This means that the person could be removed to a third country if he or she 
would not be tortured there.

In most cases, immigration judges will determine whether withholding of removal or 
deferral of removal is required. However, asylum officers are tasked to ensure 
compliance with the Convention against Torture by conducting “credible fear of 
torture” and “reasonable fear of torture” screenings.

The regulations expanded the scope of the credible fear determination in expedited 
removal to include “credible fear of torture,” as well as “credible fear of 
persecution.” (8 C.F.R. § 208.30 (1999))

In addition, asylum officers are tasked to conduct “reasonable fear” screenings in two 
types of administrative removal cases, if an individual expresses fear of return. (8 
C.F.R. § 208.31) These are cases in which 1) the INS reinstates a prior exclusion, 
deportation, or removal order pursuant to section 241(a)(5) of the INA or 2) the INS 
orders the person removed pursuant to section 238(b) of the INA, based on an 
aggravated felony conviction. If the asylum officer determines that a person has a 
reasonable fear of torture or persecution, the asylum officer will refer the case to an 
immigration Judge for a determination of whether the person is eligible for 
withholding of removal under the Convention against Torture based on a likelihood 
of torture or under 241 (b) (3) of the INA, based on likelihood of persecution. If the 
asylum officer does not find a reasonable fear of torture or persecution, the person 
may seek immigration judge review of that determination. The person will be 
removed if review is not sought, or if review is sought and the immigration judge 
upholds the adverse determination.

II. SPECIFIC SOURCES OF AUTHORITY THAT GOVERN ASYLUM 
ADJUDICATION

A. Statutes

1. INA § 101 (a) (42)

Defines refugee

2. INA § 208(a)

Provides for an alien who is physically present in the United States or who 
arrives in the United States to apply for asylum, irrespective of the alien’s 

status

3. INA § 208(b)
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Provides that asylum may be granted in the discretion of the Attorney 
General if the alien is a refugee, as defined in section 101(a) (42) (A) of the 
Act, so long as one of the mandatory bars does not apply. (Mandatory bars 
include; persecution of others on account of one of the 5 protected grounds; 
conviction of a particularly serious crime; commission of a serious 
nonpolitical crime outside the United States; danger to the security of the 
United States; participation in terrorist activities or status as a representative 
of certain terrorist organizations; firm resettlement.)

INA § 208(c)

a. provides rights to individuals granted asylum

(i) Cannot be removed to country of nationality or, if stateless, 
last habitual residence

(ii) entitled to employment authorization 

(Hi) can travel abroad with prior permission

b. provides that asylum may be terminated and the former asylee 
removed under certain circumstances

INA § 209(b)

Provides for adjustment of status from asylee to lawful permanent resident.
By statute, only 10,000 asylees can adjust to permanent resident status each 

year.

INA § 235

Provides for expedited removal of an alien who by fraud or willfully 
misrepresenting a material fact seeks to procure admission into the United 
States, unless the alien indicates an intent to apply for asylum or a fear of 
return and an asylum officer or immigration judge determines that the alien 
has a credible fear of persecution.

INA § 241(b)(3)

Prohibits Attorney General from removing an alien to a country where the 
alien’s life or freedom would be threatened on account of one of the protected 
grounds in the refugee definition (exceptions include Nazis, individuals who
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committed genocide, persecutors, and certain other individuals who have 
committed certain crimes or are a danger to the security of the United States).

B. Regulations

The Executive agency charged with administering a law is responsible for providing 
regulations by which the law is administered. The regulations that establish the 
procedure for an alien present in the U.S. or at a land border or port of entry to apply 
for asylum and withholding of deportation are found at 8 C.F.R. § 208, et seq. These 
regulations govern not only basic asylum procedures, but also substantive eligibility 
issues such as burden of proof, standard of proof, and mandatory grounds for denial.

Administrative Decisions

1. Immigration judges

Opinions issued by immigration judges are not precedent decisions and have 
no binding authority on asylum officers in deciding cases involving similar 
issues. (8 C.F.R. §§3.1 and 3.38)

2. The Board of Immigration Appeals (BIA)

Immigration judges' decisions may be appealed to the BIA. The BIA 
designates some of its decisions for publication as precedent decisions. 
Asylum officers must follow BIA precedent decisions when adjudicating 
cases involving similar issues, except to the extent the decisions are modified 
or overruled by subsequent decisions or by the Attorney General. BIA 
decisions apply nationwide, except in federal circuits with conflicting law. (8 
C.F.R. § 3.1(g))

Federal Court Decisions

There are three levels of courts in the federal judicial system; United States District 
Courts, United States Courts of Appeals, and the United States Supreme Court. The 
federal court system is divided into thirteen judicial circuits.

1. United States District Courts

Federal district courts are trial courts where issues of fact are resolved by a 
judge or a jury. The judge may also rule on matters of law. An alien whose 
order of exclusion has been upheld on appeal to the BIA, could seek review 
of the BIA decision by fding a petition for writ of habeas corpus in federal 
district court.

Federal district court decisions usually are not binding on other courts. If 
there is no controlling precedent decision in the jurisdiction in which the case
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arises, an asylum officer may seek guidance from the legal reasoning of a 
federal district court judge who has decided a similar issue. Except in rare 
cases, federal district court decisions are not binding on asylum officers.

2. United States Courts of Appeals (Circuit Courts)

Federal circuit courts are appellate courts that review federal district court 
decisions. BIA decisions, with some exceptions (e.g., those upholding orders 
of exclusion) may be appealed directly to the federal court of appeals in the 
circuit that has jurisdiction over the case.

A precedent circuit court decision is binding on all lower courts within the 
jurisdiction of the circuit. Similarly, precedent circuit court decisions must be 
followed by the BIA, immigration judges, and asylum officers when 
adjudicating cases arising within the circuit court's territorial jurisdiction.

3. United States Supreme Court

At its discretion, the United States Supreme Court hears appeals from federal 
circuit court decisions (usually when the circuits are in dispute). Supreme 
Court decisions are binding on all lower courts and administrative 
adjudicators throughout the country.

General Counsel Opinions

The Office of the General Counsel issues legal opinions that explain the Service's 
interpretation of particular legal issues. Asylum officers must apply the law as 
interpreted in the General Counsel's Opinions.

UNHCR Handbook on Procedures and Criteria for Determining Refugee Status 
under the 1951 Convention and the 1967 Protocol relating to the Status of 
Refugee (UNHCR Handbook)

The UNHCR Handbook, produced by the Office of the United Nations High 
Commissioner for Refugees, provides guidance to government officials concerned 
with the determination of refugee status pursuant to their obligations under the 1951 
United Nations Convention relating to the Status of Refugees and the 1967 United 
Nations Protocol Relating to the Status of Refugees.
(Office of the United Nations High Commissioner for Refugees, Handbook on Procedures And 
Criteria For Determining Refugee Status (Geneva, 1992), p. 2)

The interpretations provided in the UNHCR Handbook do not have the force of law 
and are not binding on asylum adjudicators in the United States. However, the 
Supreme Court has stated that the UNHCR Handbook "provides significant guidance 
in construing the Protocol, to which Congress sought to conform." {INS v. Cardoza- 
Fonseca, 107 S.Ct. 1207, 1217, n. 22 (1987); Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982)).
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Explanations in the Handbook are often referred to by both the BIA and federal 
courts. Where guidance in the UNHCR Handbook is inconsistent with U.S. law, as 
interpreted by precedent decisions, asylum officers must follow U.S. law.

G. International Law

If no domestic law addresses a specific legal issue, reference to international law may 
assist in determining whether an applicant is a refugee. In particular, international 
human rights and humanitarian law may provide guidance when evaluating whether 
particular acts constitute persecution.
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Congress Must Reinstate the American Tradition of Asylum

Issue

Asylum-related provisions of the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (IIRAIRA) went too far in restricting access to asylum for those fleeing persecution.

Background

America has a proud tradition of providing refuge for people fleeing persecution. Although only 
a small number of people actually seek safety here, our treatment of those who do sets the 
standard for the entire world. Unfortunately, America’s tradition of welcoming asylum seekers 
faltered severely with the 1996 law, which threatened to slam the door in the face of those 
seeking refuge from persecution.

Expeditec^Removal - The 1996 law changed the procedures by which arriving asylum seekers 
may ask for protection in the United States. A new "expedited" removal process-provides for 
the immediate removal from the U.S. of individuals who arrive without valid travel documents, 
such as a passport and visa. Jt even can be used against an individual who has a valid visa that 
immigration inspectors suspect was obtained under false pretenses. Persons summarily 
removed can be barred from reentering the U.S. for a minimum of five years, and possibly 
permanently. In the new expedited removal process, persons fleeing for their lives may be 
stopped and turned around by low-level employees of the Immigration and Naturalization 
Service (INS) who now have broad, unchecked authority to issue final and binding deportation 
orders. Before 1996, all asylum seekers had the opportunity to present their claims for 
protection to professional immigration judges.

To reduce the risk of mistakes by low-level immigration officers, an individual claiming a fear of 
persecution should be given the opportunity to have an Immigration Judge review the decision. 
Otheryvise, someone, fleeing persecution may be summarily returned to her persecutors.

Detentio^n of_AsyJum Seekers - The right to seek asylum from persecution is an internationally 
r^oghized human right. Asylum seekers may have already suffered abuses in their homeland, 
including torture, for their religious or political beliefs.

Yet, the INS often treats asylum seekers like criminals, ^he 1996 immigration law has been 
interpreted by the INS as a broad mandate foj;;^detaining asylum seekers. They are incarcerated 
for months or years'in maximum security^prisons and detention centers, where they are 
frequently denied even the most basic services. Despite their lack of criminal record, asylum 
seekers are housed along vyith criminals in local prisons, with which the INS contracts for more 
than 60 percent of its detention space. In many of these prisons, serious medical conditions are 
ignored or mismanaged; translation services are nonexistent or difficult to access; and asylum 
seekers are subject to strip and pat searches, and denied their personal belongings.

U.S. asylum law—and the INS' own iriternal guidelines—allows the INS to release asylum 
seekers after they have been found to have a credible fear of persecution. Many asylum 
seekers have families or friends who would be willing to take them in vvhile they await their 
asylum determination. However, INS offices around the country unnecessarily detain asylum



U.S. detention policy should be brought into compliance with international principles of refugee 
protection and basic notions of decency and compassion. Asylum seekers with a credible, fear 
of persecution and support in the community should be supported by family and friends, not the 
U.S. taxpayer. Congress should establish that U.S. policy is generally not to detain asylum 
seekers. For those who must be detained, uniform standards should be created and enforced 
to ensure humane and consistent treatment. Asylum seekers deserve our protection, not our 
scorn.

Deadline-for Asylum: Applications - The 1996 law established a deadline for asylum seekers 
in the U.^S. They must apply for asylum within one year of their arrival in this country: There are 
very limited exceptions to this deadline. For a variety of reasons, this deadline may be difficult 
to meet for some asylum seekers. An asylum application is a complicated undertaking— 
especially for someone who may not speak our language, who may have a fear of authority, 
who may have suffered extreme trauma, and who likely does not understand our legal system.

To allow for those who may need longer than one year to build a legal case for asylum, the one 
year deadline should be eliminated for those who voluntarily turn themselves in to the INS to 
ask for asylum ("affirmative" asylum claims). In addition, the law should be changed to allow for 
a "good cause" exception for those who miss the one-year deadline.

Other issues - The 1996 law included a host of other provisions with the effect, if not the 
outright design, of limiting access to asylum, such as strict limitations on judicial review of 
expedited removal orders and a prohibition on re-applying for asylum after a denial. These and 
the other problems discussed here are all are pieces of a mosaic that sends a simple message 
to those fleeing persecution: Keep Out.
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