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I. Purpose.

The purpose of this agreement 1is to foster cooperation and
coordination between the Immigration and Naturalization Service
(INS) of the Department of Justice (DOJ) and the Employment
Standards Administration (ESA) of the Department of Labor (DOL),
clarify the enforcement role of each agency in areas of shared
authority, ensure more efficient use of resources, reduce
duplication of effort, and delineate respective responsibilities.

The agreement affects the following INS and ESA enforcement and
compliance components:

INS: Investigations Division
Border Patrol Division
Employer and Labor Relations Division

ESA: Wage and Hour Division
Office of Federal Contract Compliance Programs

Where investigative and enforcement jurisdiction is shared between
the signatory agencies, both shall work cooperatively and, when
appropriate, undertake joint activities. The federal statutes

provided for in this agreement include, but are not limited to, the
following:

-- Immigration and Nationality Act as amended [Title 8 of
the United States Code, Section 1101 et seq.,
specifically 8 U.S.C. Section 1324a) (INS and ESA)

-- Title 18 of the United States Code, Sections 911, 1001,
1015, 1028, 1426, and 1546 (INS)

-- Migrant and Seasonal Agricultural Worker Protection Act
(ESA)

Fair Labor Standards Act (ESA)
-- Davis-Bacon Act and Related Acts (ESA)
- McNamara-O'Hara Service Contracts Act (ESA)
- Walsh-Healey Public Contracts Act (ESA)

-- Contract Work Hours and Safety Standards Act (ESA)
-— Executive Order 11246, as amended (ESA)

-- Section 503 of the Rehabilitation Act of 1973 (ESA)

- Vietnam Veterans Readjustment Assistance Act of 1974
(ESA) -



I1. Background.

Historically, INS and ESA have maintained excellent working
relationships 1in areas of mutual law enforcement interest.
Immigration reform legislation has significantly expanded and
intensified this interaction, prompting a revision of the
Memorandum of Understanding which was executed in October 1983,

INS has primary responsibility for enforcing Section 274A' of the
Immigration and Nationality Act, the provisions commonly referred
to as "employer sanctions." The Act gives DOL a role in the
enforcement of the employer sanctions provisions by requiring that
employers "make [the Employment Eligibility Verification Form I-9)
available for inspection by officers of...the Department of Labor."

The primary responsibility of ESA is the enforcement of labor
standards statutes with the goal of ensuring that all covered
workers are afforded the full benefits and protections of these
laws. ESA, 1in carrying out the intent of this MOU, will take no
action which will compromise its ability to carry out its
fundamental mission, regardless of the workers' immigration status.
This agreement standardizes the procedures to be wused 1in
enforcement activities common to both agencies.

III. Implementation.
A. National Procedures.

Liaison

The headquarters enforcement and compliance components of INS and
ESA shall maintain liaison concerning matters of mutual interest
and jurisdiction, including matters set forth in this Memorandum,
and shall actively seek to improve communication at all levels.
Information sharing at the headquarters level of each agency will
include cooperation and coordination in the development of policy,
procedures, regulations, enforcement approaches, training
materials, and activity reports.

In order to implement this Memorandum, INS and ESA agree to
exchange, periodically update, and disseminate to all their field
offices information concerning office locations and jurisdictional
areas of responsibility of their respective operational field
uniits.

' Section 274A, which pertains to the unlawful employment of
aliens and the verification of employment eligibility of workers,
was enacted on November 6, 1986, as part of the Immigration
Reform and Control Act (IRCA).



ESA shall acquire sufficient quantities of the Handbook for
Employers (M-274) for distribution to all employers inspected by
ESA officers. INS will provide to ESA printer's proofs for
reproduction of the document and information regarding suppliers.

INS Authority
INS has primary responsibility for employer sanctions enforcement,

including assessing civil penalties and initiating legal
proceedings under Section 274A of the Immigration and Nationality
Act. In addition, INS has responsibility for promulgating employer
sanctions program policy, including the circumstances in which a
warning notice may be issued to employers. Because of possible
resource implications, INS will consult with ESA regarding proposed
changes in employer sanctions program policy and, as changes are
implemented, the two agencies will modify their procedures
accordingly.

.ESA Authority

Under the conditions prescribed in this MOU and in accordance with
policy established under the direction of the Attorney General,
authority is extended so that ESA, in addition to INS, may issue
warning notices to employers found in violation of the employment
eligibility verification requirements of the Act. In executing
this authority, INS and ESA officers will adhere to the same
standards of investigation.

Warning Notice Format .
ESA shall utilize the standard warning notice format developed by

INS. The warning notice advises the employer of his/her
obligations under the law and of specific findings of non-
compliance, as well as the need for corrective action(s). This

format may be modified: (1) to specify ESA's authority under
Section 274A of the Immigration and Nationality Act to conduct
inspections of an employer's I-9 forms and other employment records
to determine compliance with the law; (2) to enumerate follow-up
procedures; and (3) to name a contact point at ESA to respond to
guestions from employers.

Referral Procedures

ESA will be responsible for the prompt referral to INS of all
suspected substantive hiring violations, i.e., violations of the
provisions against knowingly hiring or continuing to employ
unauthorized workers, and violations of the prohibition against
indemnity bonds. INS and ESA will work jointly to develop standard
criteria for these and other referrals, including specification of
the level of evidence sufficient to suggest substantive violations.
ESA referrals that meet these criteria will be subject to
appropriate follow-up action by INS field offices.

ESA's referrals will be made on Form ESA-91, specifying the number
and kinds of violations disclosed, identifying a point of contact
at ESA, and including a brief narrative explanation containing
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sufficient information for INS to pursue the lead. 1INS and ESA
will work jointly to ensure the usefulness of the information
contained on the ESA-91 referral forms and will revise the form and
procedures as may be deemed necessary. In compliance cases and
warning cases, procedures will be jointly developed whereby ESA
will provide INS with either ESA-91 forms or automated listings for
informational purposes only.

The revised INS Immigration Officer's Field Manual for Employer
Sanctions will clearly emphasize the Form ESA-91 as a primary
source of credible information for predicating employer inspections
and/or investigations. INS field -offices will utilize this
valuable source of lead information effectively and will provide
feedback to the appropriate local ESA office on the outcome of
cases initiated as a result of information furnished by ESA. If
INS declines to follow-up a case in which ESA has made a
determination of non-compliance, INS will advise the appropriate
ESA field office of the basis for that decision. INS and ESA will
promote the enhanced exchange of information and interaction among
their respective field offices in such a manner as to avoid any
extensive reporting burden on either field staff.

Training

INS shall assist ESA in revising its Employment Eligibility
Verification training, to include policy and procedures on the
issuance of warning notices. This training will be developed
jointly by ESA and INS to help assure that useful leads are
provided and to ensure conformity with established referral and
reporting procedures.

ESA shall assist INS in training INS officers to identify
suspected violations of the statutes under primary jurisdiction of
ESA, and as otherwise determined by both agencies to be
appropriate.

Information Exchange

ESA will share with INS periodic reports of employer sanctions
enforcement activities, including data on employer compliance. ESA
and INS will Jjointly explore the feasibility of wutilizing
management information systems (MIS) at the headquarters level to
capture detailed compliance inspection information on a regular
basis.

Until its conversion tob an automated system is completed, INS will
provide ESA with interim summary reports of employer sanctions
field activity. To the extent possible, INS shall also furnish ESA
with reports on INS enforcement actions (e.g., warning notices
issued, fines levied, and aliens apprehended) resulting from
receipt of ESA-91's showing evidence of non-compliance.

INS and ESA shall continue to examine the possibility of mutual
access to any automated information systems, where such systems
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relate to the enforcement of statutes of shared jurisdictional
responsibilities.

B. Field Procedures.

Liaison

Field level liaison between INS and ESA is the responsibility of
the INS District Director or Chief Patrol Agent and the District
Director of the appropriate ESA office. An important goal of this
liaison is the free flow of information between the agencies and
the effective utilization of such information. The District
Director of the appropriate ESA offices shall be responsible for
ensuring that information is furnished to INS in a timely manner
and that it conforms to the prescribed criteria. INS District
Directors and Chief Patrol Agents shall be responsible for ensuring
that information received by their subordinate units from ESA is
promptly reviewed, classified as to required action, and acted upon
appropriately, and that timely feedback on referrals reflecting
non-compliance and follow-up results is provided to their ESA
counterparts.

When INS receives a request from ESA for a review of INS records or
to interview an individual in INS custody, it will make every
effort to comply promptly with that request to the extent permitted
by law, upon presentation of proper credentials by the ESA
investigator.

When ESA receives a request from INS for a review of ESA records,
it will make every effort to comply promptly with that request to
the extent permitted by 1law, upon presentation of proper
credentials by the INS officer.

INS and ESA field personnel shall cooperate and coordinate in
enforcement activities and other areas of mutual concern, including
training, and shall conduct joint investigations where appropriate,
~wilth each agency pursuing viodlations within its own jurisdiction.
To the extent resources permit, INS and ESA will collaborate in
enforcement actions taken against employers violating laws under
both of their jurisdictions, such as sweatshop operators.

ESA Inspections \

In the course of all on-site visits at employers' facilities and
where appropriate in technical assistance activities with employer
or employee groups, ESA personnel will advise employers about their
responsibilities under IRCA and distribute copies of the Handbook
for Employers: Instructions for Completing Form I-9 (Employment
Eligibility Verification Form) [INS publication M-274] and
informational material on anti-discrimination provisions from the
Office of Special Counsel for Immigration-Related Unfair Employment
Practices (0SC). Provision of the Handbook for Employers shall be
documented on any ESA-91 referral.
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Investigators assigned to ESA's Wage and Hour Division (WHD) and
Office of Federal Contract Compliance Programs (OFCCP) shall
conduct thorough inspections of Forms I-9 in conjunction with their
other labor standards enforcement efforts. At the conclusion of
the records inspection and generally before the completion of the
investigation, ESA investigators will advise employers of their
findings, and complete Form ESA-91.

ESA Warning Notices
ESA shall issue warning notices in the same form and under the same

circumstances as INS when deficiencies are detected in an
employer's verification process. Exercise of this authority will
adhere to established policy, and will be coordinated with INS by
telephone or any other mutually agreeable local means, prior to the
issuance of a warning notice, in order to ascertain whether a past
or current sanctions action exists against the employer. The
warning will document the nature and extent of violations disclosed
by the ESA inspection of all the employer's I-9 forms.

When issuing a warning notice, ESA shall provide a form to the
employer for certifying that corrective action has been taken by
the employer within a specified time frame. Upon receipt, ESA will
forward the employer certification of compliance, attached to a
copy of the predicating warning notice, to the appropriate INS
field office.

Should the employer fail to return the certification of compliance
form in a timely manner, ESA will, to the extent resources permit,
undertake a follow-up contact with the violating employer either by
telephone or on-site visit to ascertain the reason the form has not
been returned and if violations continue. In a case where non-
compliance is detected after issuance of a warning notice, ESA will
expeditiously convey a copy of the warning notice, a copy of the
investigative report detailing what evidence was used in issuing
the warning notice, and original I-9's or photocopies certified by
the investigator or the District Director of the appropriate ESA
office and other supporting documentation if available, to the
local INS District Office for timely consideration of the issuance
of a Notice of Intent to Fine. ESA and INS will arrange a method
of delivery of this material that will protect the evidentiary
chain of custody. The recipient INS office will promptly advise the
sending ESA office of the disposition of each such case.

Referrals to INS

ESA-91 forms documenting either apparent compliance or warning
notices issued by ESA, or automated listings of these contacts,
will be furnished to INS field offices 1in accordance with
procedures developed at the agencies' headquarters. In cases where
substantive hiring violations are suspected, ESA will expeditiously
communicate that information to INS and provide ESA-91 forms which
clearly and specifically identify possible violations, along with
any supporting documentation which may be available. Referrals of

6



other cases will be made in accordance with the criteria jointly
established by INS and ESA.

Each INS field office is responsible for adhering to the policies
for receiving, reviewing, classifying, filing, utilizing and
providing feedback on Forms ESA-91, as agreed between the signatory
agencies and prescribed in the INS Immigration Officer's Field
Manual for Employer Sanctions.

To the extent resources permit, INS officers will investigate all
ESA referrals that conform to the criteria agreed upon by INS and
ESA. 1In cases evidencing substantive hiring violations, as well as
in cases where ESA has made a determination of continuing non-
compliance with the employment eligibility verification
requirements after issuance of a warning notice, the INS field
office conducting the follow-up investigation will promptly provide
the ESA field office which made the referral with a report of the
outcome of the case. ESA and INS will coordinate, as appropriate,
to ensure the issuance of legally sufficient Notice of Intent to
Fine documents and litigation support. If INS declines to follow-
up a case in which ESA has made a determination of non-compliance,
INS will notify the appropriate ESA field office of the reason why
follow-up action was not completed on the case.

Referrals to ESA

When INS receives information during the course of its enforcement
activities which indicates a possible violation of statutes within
the jurisdiction of DOL, with particular emphasis on agriculture,
child labor, the garment industry and industrial homework
violations, the District Director of the appropriate ESA field
office covering the area in which the suspected violation occurred
shall be notified expeditiously by the INS. Such notification may
be in the form of a telephone communication or via copies of INS
records prepared in the course of its enforcement operations.

Referrals to OSC

ESA and INS officers shall each be responsible for directly
referring indications or allegations of discrimination violations
under the Immigration and Nationality Act, Section 274B, to the
Office of Special Counsel for Immigration-Related Unfair Employment

Practices (0SC).

IV. Agreement.

The provisions of this Memorandum of Understanding cancel and
supersede the previous MOU and become effective on the date of
signature. The provisions may be reviewed and jointly modified as
appropriate when it is determined by either agency that such review
and modification is in the interest of efficiently enforcing the



employer sanctions provisions of the Immigration and Nationality
Act.

The preceding constitutes the full memorandum of understanding on
this subject between the Department of Justice, Immigration and
Naturalization Service, and the Department of Labor, Employment
Standards Administration.

ﬁﬁ/ﬁf'//?m

Gene” McNary ari M. Dominguez
Commissioner Z?r Assistant Secretar
Immigration and Employment Standards
Naturalization Service Administration

1992 %;tm, 9, /992
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Wwashington, DC 20503
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. Executive Summary

The Department of Justice recognizes its responsibility to serve the public
for Federul detention requirements, while at the same time expending p .
To accomplish this, the heads of the Federal Bureau of Prisons (BOP), U.S. Marshals Service
(USMS), the Immigration and Naturalization Service (INS), and the Executive Office for
Immigration Review (EOIR), along with a representative of the Executive Office of U.S.
Artorneys, meet with the Office of the Deputy Attorney General and Department stafT to plan and
discuss detention policy issues. This update of the Federal Detention P)

coordinated effort, and provides projections for the period of 199

s interest by providing
lic funds responsibly.

The Federal Detention Plan is intended to provide a framework for identifyi g detention needs
which can be reevaluated each year as requirements change. Although ; plan projects specific
increases in the number of Federal detainees through fiscal year 2001, housing options are
provided through fiscal year 1998 only, consistent with the President's 1998 Budget.

Population Projections

In 1996, the USMS detention population was 23,374, It is extremely di ii- 1 to accurately
predict future trends in the USMS detention population due to several fa ors, such as multi-*
camponent investigative and prosecutorial efforts within the Department|d Justice, and judicial
- rulings regarding detention and release periods thet determine the le gthiaf-st
cusrody. Given the historic emratic growth and several unpredictable varigbles, two models were
. used to provide a range that the USMS detention population is expected to fall within. The
models yicld an estimated average daily population of 3 1,200 to 43,500 ih|2001, ora 33 to 86
percent increase over the 1996 population.

INS developed its projected detention needs based on the anticipated img
detention requirements, the removals process, and INS' modified current
represents the bed spaces INS' Detention and Deportation program beﬂg

cts of newly enacted
affing levels. This plan
it would need to
daily population

t.

derain aliens apprehended or turned over to INS, and projects that its av
will increase from 8,592 in 1996 to 23.863 in 2001, an increase of 178

Housing Options

The Egderal Detention Plan identifies the existing jail space for USMS and|INS, and outlines
factors that affect housing solutions. Specific plans as to how inmates ed to be housad,
beyond 1998, will be provided annually in the President's budget requests|t Congress. Detention
bedspace for Federal detainees is acquired at the leagt expensive cost to the Federal Government,
through one of the four following ways: 1) Intergovernmental Service Agrieements (IGAs); 2) the
Cooperative Agreement Program (CAP); 3) Private-Sector Contracts; ) Federal
Construction.
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It is the Department's policy to acquire bedspace first by means of 1GAg
sector contracts. As a last resort, Federal construction is used to meet Federa! detention needs,
because it is the most expensive method. Currently, BOP houses approXimg
in eight Federal Detention Centers and 20 detention units at other BOP [
detainsfor the INS approximately 1,000 Mariel Cubans und 800 other delainees n s ucilies,as
well 43 500 detainees in its contract in Eloy, Arizona. Major BOP construction projects underway
will add an addirional 4,010 detention beds over the next couple years. addition, INS curreatly
operstes nine Service Processing Centers, which housed approximately 2,700 detainees at the end
of 1996. INS plans to add up to 2,600 new beds by 2001 (including 150 bec

The USMS determines the most crucial Federal detention bedspace needs by using both the
current detention status and prisoner population projections for the Feders
develap the 1997-2001 Federa! Detertion Plan, the USMS conducted a
jal space in each of the 280 Federal court cities in the 94 judicial districts] Based on current
survey results and subsequent verification with the districts, the USMS determined that adequate
detention space will be available in the majority of the judicial districts and Federa] court cities.
However, 67 court cities identified as emergency or serious do not have existing solutions. Funds
provided in 1997 and requested in the 1998 President's request will enable USMS 1o negotiate
CAP agreements to combat problems in many of those cities. Probiems ir, the 38 remaining court
cities ar districts are expected to be addressed through & mix of housing pptions, which will be
autlined in annual budget requests. '

n federally-owned and
54 percent of the beds
bntract. By fiscal year
The overall increased
e of local jails. Above
i going construction

de specific housing

The INS' policy on mix of detention space is to maintain a balance betwqa
federally-controlied beds and the use of rented jail space. Currently, abo
are controlled by the Federal Government through ownership or direct ¢
1999, INS will have increased its federally-controlled space by 2,450 bed
need for bedspace, however, will also necessitate a large increase in the
the projected detention space available to INS through 2001, including o
projects, an additional 8,459 beds will be required by 2001. INS will pro
options in annual budget requests to address these needs,

As previously stated, USMS anticipates an average daily population of be
43,500 in 2001 'USMS has identified the following locations as its highes
areas: Tucson/Phocnix, Arizona; San Diego, California; and the Washing
area. INS projects an average daily population of 23,863 in 2001, for an in
approximately 8,800 above the average daily population in the President's
reports that needs will exist throughout the country, with considerable ne
Texas and San Diego, California '

een 31,200 and
priority detention
DC metropolitan
pase of

ds existing in De} Rio,

i
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' . Improving the Projections

This update of the Federal Detention Plan includes a strategy for improving the accuracy of future
detention papulation projections. To this end, the USMS has hired a contra
more sensitive model that will draw o & much wider range of variables th
able to use in developing its own population prajections. Once the pl‘Oj - 'Ons have been
finalized, these projections will be used to update the Feders

In addition, the Department is working with the USMS to develop a Justic
System that will provide both critical operational information to the distria

to USMS headquarters for planning and oversight purposes. The Depe § believes that
development of this system will greatly improve not only the development of more accurate
detention projections, but also the overal! efficiency of the USMS prisoner movement program.

The INS has recently released a new estimate of the resident illegal immigration population. Also,

INS relies on several other sources to make estimates of the mumbers of tliens who potentially

5 to the Deportable
-md better information

In addition, INS has been receiving information from applicants for reimbirsement under the
State Criminal Alien Assistance Program (SCAAP). The SCAAP applicati
process provides the agency with a range of information on undocument

. State and local correctional facilities. However, it does not provide inf:
incarcerated foreign bom population or on those released on probation
the Depanmcnt will be requesting information from applicants on a larg
than in prior years, and also anticipates receiving information from a larg
local jails This information will improve INS' knowledge about the
mcarcerated in these facilities.

number of county and
and kind of aliens

Conclusion

The Department of Justice and the agencies invoived in Federal detention Are working together to
address Federal detention requirements and more accurately predict future detention needs. This
update to the Federa! Detemtion Plan describes the current Federal detention situation, provides
the framework for the Department's coordinated effort, and is structured|tb facilitate anaual
updates

i
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. Federal Detention Plan
1997 - 2001
Introduction
Objective
This report has been prepared at the direction of Congress.! It is intended 10 provide a
framework for identifying detention needs and is structyred to facilitate updates. Although
the plan projects specific increases in the number of Federa] detainees thrpugh fiscal year 2001,
housing options (contract, State, local, or Federal facilities) are provid ough fiscal year 1998

only, consistent with the President’s 1998 Budget.

The plan is divided into three sections, with each section covering a specific area of concern to the

Congress: '

L
II.
I

Population Projections
Housing Options
Improving the Projections

Agencies Involved In Federal Detention

U.S. Marshals Service

The U.S. Marshals Service (USMS) is responsible for maintainin

the custody of all

Federal detainees in the Federal judicial system, from the point a mich a prisoner is
initially brought into Federal custody, through the entire trial process, and ending when a
prisoner is acquitted or arrives at a designated Bureau of Prisons faci ity to serve sentence.
To meet its responsibilities, the USMS must acquire detention spAce within a reasongble
commuting distance to the Federal courts. “Reasonable comm distance” is defined as
a one-hour, one-way trip, from a jail 10 the Federal court city. USMS uses a mix of
Imergovernmental Agreements, Cooperative Agreements, pnvat or contracts, and

Federal detention facilities.

' The Senaie Appropisnons Commuties R

epon accompanying the 1997

15 of Commeree, Justice,

and State, the Judiciary, and Related

Eederal Detenion Plan

Agencies Appropnauons Bill, page 18, directed the

Similarly, the House Report, page 17, directed a review of jai sga:

atment (o update the
ce avallability.
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Immigration and Naturalizstion Service

ation and

The Detention and Deportation (D&D) program within the Immig
ision, detention, and

Naturalization Service (INS) plans, manages, and directs the supe i ‘
removal of criminal and other aliens found to be unlawfully presert in the Um}gd States or
inadmissible to the United States. The D&D program is responsitie foracqmnggmd
providing detention space to house criminal and other aliens subjet to immigration
proceedings.

INS houses a mix of alicns, a large portion of whom possess a
INS-owned Service Processing Centers (SPCs), contract detentic
and joint INS/BOP detention facilities. INS currently operates
contract detention facilities, and will soon operate a joint INS/US
facility in Buffalo, New York In addition, the joint BOP Federa] ¢

inal background, in
fadilities, local jails,
e SPCs, oversees six

Oakdale, Louisiana is used 1o centralize criminal aliens, other thah Cubans, to expedite
their immigration bearings 2nd eventual removal from the United| States. The joint
INS/BOP contract detemtion facility at Eloy, Arizona, is also used to centralize Criminal
aliens. INS uses about 700 different local jails to detain criminal gid other aliens who are
subject to immigration proceedings.

Currently, approximately 60 percent of aliens who are detained and processed by INS are
non-cnmunals; however, on any given day, approximately 60 percent of beds used by INS
are occupied by criminals because of their longer length-of-stay in INS custody. The
recently enacted Hlegal Immigration Reform and Immigrant Respopsibility Act will
increase the number of criminals who are detained.

Burean of Prisons

The Bureau of Prisons (BOP’s) primary mission is to carry out the judgements of the

Federal courts for Federal offenders sentenced to imprisonment. Additionally, BOP
houses approximately 8,800 detainees in eight Federal Detention Centers and 20 detention
units at other BOP facilities In addition to housing non-Cuban akiens in the facilities at
Oakdale and Eloy, BOP detains approximately 1,000 Marie| Cub s for the INS.

Effective May 1, 1994, the Attomney Genera! transferred the Mari Cuban-related
activities associated with section 501 C of the Refugee Education
to the BOP from the Community Relations Service. As part of
inpaticnt mental health care to seriously mentally-ill Mariel Cub
mental health eveluations of Mariel Cubans in INS custody. In
halfway house and sponsorship programs for Mariel Cubans who
detention. These halfway house and sponsorship programs served
fiscal year 1996. :

920~ 202776863%:%
F. U0y
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‘ . Executive Oftice for Immigration Review

The Executive Office for Immigration Review (EQIR) is the D ent of Justice
component respansible for conducting hearings, presided over injtjally by immigration
judges, and subject to appellate review by the Board of Immi n Appeals, The EOIR
caseload involves detained, non-detsined and incarcerated aliens charged by the INS as
being deportable or excludsble from the United States.

Pending Studies

In addition to an update of the Federal Detention Pian, Congress® di the Department to
conduct a study on the feasibility of consolidating the Department’s detention responsibilities, and
to recommend interim steps to reduce overall detention costs while lining operations. The
feasibility study is not expected to alter projections included in this plan.

" The Senate Appropriations Commuttec Report accomp ntying the 1997 Dep ts of Commerce, Justioc,
and State. the Judiciarv, and Relaied Agencies Annropriatnns Bili nage 9. directed the rimemt of Justiee to
- underiake 8 comprehensive review of Federal detention and incarocraton
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1. Populstion Projections

r

“The Department'’s Federal deteation plan for 1993-97 warned a;'ir

crisis.... The Committee looks forward to the timely update this
order to adequately plan for firture needs in this ares. '®

USMS Population Projections

vau= ZUZ'I'IUUGEO'

20

ederal deteation
of that report in

It is extremely difficult to accurately predict fiture trends in the USMS detention population, a5

indicated by the erratic growth outlined in the following chart.

; R B R R A
¥ Ny Lt i iz M Are et
1983 5,045 mk
1984 5383 7%
1985 6,428 19%
1986 7,328 14% 1
1987 1,262 1% ||
1988 8,857 2% 1
1989 11,740 33%
1990 13,390 14%
1991 16,233 21%
1992 19.474 2
1993 19,641 1%
1994 19,267 2%
1995 20,652 |
. 1996 - 23374 13 _é

Several factors influence USMS detention populations, including multi-cqn
and prosecutonial efforts within the Department of Justice. For example,
affected by distinct U.S. Antorneys' prosecutorial policies throughout the

1ponent investigative
¢ population is
Federal judicial

*From the Senatc Appropraons Commities Report decompanying the 1997 Deparcmenxs of Commerce,

Jusuce, and Stsrc. the Judiciory, and Related Agencizs Appropricucns Bill, page 18.
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districts. Prisoner intake levels are determined by Federa! arresting and |prosecuting authorities.
In zddition, judicial rulings regarding detention and release periods and Jegislative initiatives

determine or affect the length-of-stay in USMS custady.

Given the ermatic growth and several unpradictable variables, two models| were used to provide a

range that the USMS detention population is expected to fall within,
that neither method is ideal and the USMS has initiated methods to i
Section IIT). However, alternative manipulations of historical growth is

The low estimate (Model 1) is a numbers-based model that uses the
over the past ten years to predict future growth for that particular distri
district grew by an average of 10 inmates per year during the past 10
to grow by that same average number each year through 2001. Model
average daily population of 31,200 in 2001, (See Attachment 1.)

The higher estimate (Model 2) is a percentage-based model that applies

Department recognizes
the projections (see
best method availeble.

te growth by district

- For example, ifa

it would be expected
yields an estimated

aggregate nationwide
percentage growth, which was epproximately 13 percent between 1983 and 1996, to each district
(and pro-rated to court cities). Model 2 yields an estimated average daily population of 43,500 in
2001. (See Attachment 2.%)
Populations are expected to fall within the following ranges:
i
1996 (acnugl) 23374

1997 24,800 - 26,500

1998 26,400 - 30,000

1999 28,000 - 34,000

2000 29,600 - 38,500

2001 31,200 - 43,500

Note: These numbers vary from Attachments | and 2 due o

* Mode! 2 can he distributed (0 eowt cities brcause it ix baserl em an even di
average. Conversely, absojule growth used in Model 1. is available only by district for

S

wicn of the oeticrwide
ast 10 years.
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‘ INS Population Projections

For the purposes of this plan, INS developed its projected detention needs based on the
anticipated impacts of newly enacted detention requirements, the runovs process, and INS'
modified current staffing levels.* This plan represents the bed spaces INS' Detention and
Deportation program believes it would need to detain aliens o or turned over to INS.

Many variables were considered in making these estimates, and are discyssed below.

8 of apprehending,
are present in the
known to INS, such

This plan dogs nat represent a comprehensive response to the larger is
detaining, and removing the estimated S million illegal aliens INS believe
Ututed States. These 5 million illegal aliens include thoge aliens speci
ast.hoseinthecl'imimljusﬁcesystem,no-showsnINSpr ' or
orders of deportation, a5 well as those who are not individually known t
It is important to note that many correctional agencies record and report
born criminals in their systems. However, just because a person is foreig
that person is an alien subject to immigration proceedings.

he number of foreign-
-bomn does not mean

In addition to detention considerations, a comprehensive approach to dealing
million illegal aliens would also require significant increases for INS' varip apprehending entities
(Border Patrol, Investigations, Inspections, and Detention and Deportatiph), as well as necessary

support functions like atrorneys and EOIR. '

As detailed in Artachment 4 and summarized in the following chart, basedon anticipated staffing
‘ lzegg:s, INS projects that its average daily population will increase from 8/392 in 1996 to 23,863 in
1996 (actual) 8,592
1997 12,050
1998 15,050
1999 20,124
2000 ' 23,376
2001 23,863

! For ts repert, INS eseumed that 1ix agent a'vd officer staffirg respopsible for srehending alicns would
remarn stable, except for Barder Patrol agents. for whom an annual growth of 500 is projectad.

6
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In 1998, INS projects it will apprehend over 1.5 million aliens. Most of the alians INS
apprehends will be non-criminal Mexican eliens caught by Border Patro ong the Soutl!west
border, and most of these non-crimim Mexicans will be processed and ed to Mco_ _
without requiring long-term detention. Of the 1.5 million apprehensions, INS projects that it will
detain 172,000 in 1998. (See Attachment 4.)

The Antiterroriam and Effective Death Penalty Act (AEDPA) and the Lliep
and Immigrant Responsibility Act (IIRIRA), both passed in 1996, made o
will result from these

detention and removal process and requirements. The precise impacts

legislative changes on INS' detention needs is not certain, :

Although this plan does not bring INS into immediate compliance with either of the new acts, it
does reflect a realignment of INS' detention priorities in this direction. B yginning in 1997 and
continuing through 2001, INS plans to detain a greater percentage of its|epprehensions, so that by
2001, INS will detain 98 percent of the criminal aliens it apprehends and) 95 percent of the non-

criminal other-than-Mexicans apprehended. (See Attachment 4.)

While the overall impact of the new acts are uncertain, IRIRA contains the following provisions,
which have been factored into the population projections.

Expedited exciusion

Previously, immigration judges conducted the vast majority of exciusion proceedings.
Under IIRIRA, however, immigration officers are empowered to exclude any alien who is
inadmissible because of fraud or improper documents, except aliens who may be lawfl
permanent residents or who indicate a fear of persecution if denied admisgion imo the
United States. The law and implementing regulations provide fo Tmely review of ¢ither
of these claims.

Since expedited exclusion streamlines the removal process, this pfqvision is expected to

decrease the length-of-stay for non-criminal aliens, thereby making|room to detain more

aliens across-thesboard.

' Reduction of mandatory time period between service of notice to appear and first
bearing :

The IIRIRA decreases the statutary time period, from 14 to 10 da
prepare their cases. However, the time limit now applies to all r
by an immigration judge, including exclusion cases, except for exp
mentioned above, since hearings will not be conducted.

5, given to aliens to
bval cases conducted
dited exclusion cases

v o A=LL=9l v VD V1PM Vg GUS ¥azu= 202'!758635;?
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Mandatory detention, transition and post-transition perlon

IIRIRA requires mandatory detention during removal proceeding
and deportable criminal/subversive aliens. However, under the
Rules (TPCR) within IIRTRA, a transition period is allowed whe
discretion to release certain criminal aliens during removal proce
threat to the community and are not Likely to abscond. The tran
effective upon notification to Congress that INS cannot comply o
detention provisions. The INS Commissioner has notified Cong

comply, which has triggered the TPCR until October 10, 1997, B

may notify Congress that TPCR should be extended through Oclo
Therefore, the mandatory detention provisions will go into ef

1997 or 1998. After that, criminals/subversives must be detain
proceedings and will be authorized releasc only as a part of the v

To meet the requirement of mandatory detention, the population

'I'El}:u'/lUS 603 9520

U= 202'/'!65535'?

i ansition Period Custody

in INS has the

n either October 11,
ing removal

gradual mcrease m detention levels for criminals who are appnhidad -- growing to 98

percent by 2001. This provision will also increase the length-of-
since they will be detained throughout removal proceedings.

Mandatory detention, post order

The law provides that all aliens subject to an administratively fina

gy for criminal aliens

order must be detained

until they are removed. However, if 90 days have passed since ﬂnc»rder and removal has
0

not occurred, INS has the discretion to relezse aliens who are n
community and are not likely to abscond.

threat to the

Since this provision affects all aliens, some non-criminal aliens w,

would not have been

detained in the past will be detained. Similarly, some unremovabl
have been detained in the past, will be detained during the remo

portion of these unremovable aliens will not be released because t
demonstrate they are not a threat to the community or are likely t

Overall, the provision will increase the percentage of aliens detain
length-of-stay for many non-criminal aliens who may not previou
during the removal process.

Reinstated orders

aliens, who would not
proceedings. A

ey will be unable to
report for removal,

and will increase the
y have been detained

Under 1IRIRA, previously-removed aliens will not get a new heuin; before an
immigration jucge. Once identity and prior removal or departure Bas been established,
INS will reinstate the previous order and the alien will be remaved| | This provirion is

expected to decrease the length-of-stay.
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Period of time between Final Administrative Deportation Order (FADO) and
removal

Aggravated felons who are not permanent residents are subject to an order of deportation
by INS and are not entitled to a hearing before an immigration judge. Changes made by
the AEDPA and retained by the IIRIRA reduce the period of time between the issuance of
2 FADO and execution of the order from 30 to 14 days. This will ntinimally impact INS
detention because most of the cases are encountered in correctional institutions.

However, INS population estimates include a slight decrease in ~of-stay for
instances in which INS will have custody of aliens who are ed felons.

Develonin Proj

Along with the impact of legislation, key factors in developing o tyear detention
projections include apprehension levels (based on resources avnirahle to apprehend);
length-of-stay in INS custody; availability of detention beds; and [rksources to acquire’
detention space.

A ' vel

INS outyear population projections are based on apprehension projections from the
Border Patrol, Investigations, and Inspections Programs, which
entities of the Service. Except for Border Patrol, apprehension

approved staffing levels through the fiscal year 1998 President's
not assume that additional resources will be provided to address
illegal alicns, as described above.

Since Border Patrol has consistently received additional staff, the projections assume an
increase of approximately 500 additional staff per year, While i
assumed for the Inspections program, the level of apprehensions
expected 10 increase subsiantially due to the expedited removal p
(aliens identificd 2t inspection checkpoints will be apprehended
often occurs now). Of course, if additional staff are provided, th
be expected to increase with & resulting increase in detention need

ithin this program is
visions of the [IRIRA
er than returned as
apprehensions would
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Length-of-stay

To effectively calaulate the estimated length-of-stay for each ma group of aliens, .
apprehension projections were separated into four groups: Max&n cnmmnls, Mexican
non-criminals, Other-than-Mexican (OTM) criminals, and OTM inon«criminals.

INS obtained the 1996 average length-of-stay, by group, from the Deportable Alien

Control System (DACS). INS used that length-of-stay to estimgte the number of beds
that would be required to detain a certain percentage of each group. For 1997 and
beyond, INS factored in the expected effects of IIRIRA on average lengths-of-stay by

group.

Outyear projections for the percentege detained were affectad by Anticipated resource
levels (based on the fiscal year 1997 appropriation and the President’s 1998 budget
request), and the requirements of IIRTIRA. For example, in the case of Mexican non-
criminals, the percentage detained reflects the estimated number of individuals that could
reasonably be detained given anticipated resource levels, as oppased to the over 1,000,000
apprehensions that take place along the border, the overwhelming| majority of whom will
be returned to Mexico the same day.

Length-of-stay is also affected by factors beyond INS’ control, s
activities of the EOIR and foreign governments. The time it takeg
the hearing and appeal process will affect the length-of-stay. Als
travel documents for some nationalities has been factored into th
of countries such as Cuba (non-Mazriels), Vietnam, Laos, and Ca
requiring mandatory detention, are becoming an mcreasing presc
without INS having the ability to remove them because of the indk
documents. While provisions of the IIRIRA address these issues
results cannot be predicted at this time,

h as policies and
a case to go through
, difficulty in obtaining

s in INS detention
ility to obtain travel
the extent of positive

IIRIRA is expected to improve INS’ ability to remove abens, and
it decreases average lengths-of-stay in all categories except OT
kept longer due to the mandarory detention provisions.

the overall effect is that
criminals who will be

Attachment 4 provides projections by group and includes an explp
impact on projected lengths-of-stay by Broup.

nation of IRTRA’s

10
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II. Housing Options

"The Committee directs the U.S. Marshals Service te undertake a b-grl

availability to determine the adequacy of current jail space for Fi
prisoners saod provide recommendations to the House Committre
March 31, 1997, to address curvent shortfalls snd agy future req.

This report identifies the existing jail space for USMS and INS, and it o
housing solutions. Specific plans as to how inmates are expected to be
be provided annually in the President's budget requests to Congress.

Exigting Detention Situation

Local detention bedspace for Federal detainees is acquired at the least &
Federal Government, through one of the following four ways: 1) Interg
Agreements; 2) Cooperative Agreement Program; 3) Private-Sector Co
Construction.

. Intergovernmental Service Agreements (IGAs) -- USMS & IN§

4Vt 2027758585'?

ew of Jall space

pre-sciitenced
Appropriations by
ants, [

ines factors that affect
used, beyond 1998, will

ive cost to the
ermmental Service
acts; and 4) Federsl

|

These contracts with State and local governments set per diem mJes but containno
bedspace guarantess. This is the most desirable and cost-effective means of acquiring jail
space, since these beds are already constructed and do not requite up-front capital

expenditures. Without bedspace guarantees, these agreements

Government the flexibility to use only the beds needed, which is
when dealing with fluctuating bedspace needs. Conversely, thes
canceled by the host jail at any time as local needs for additional

Currently, the USMS has approximately 1.200 IGAs with State
house approximately two-thirds of its population. INS uses sb
1o house less than one-half of its population. USMS and INS e
where appropriate.

. Cooperajive Agreement Propram (CAP) — USMS & INS

The USMS uses CAP agreements 10 provide capital investment
and local govermments o renovate, construct, and equip detenti
long-term, guaranteed jail space for Federal prisoners in or near
funding is provided in arcas of the country where adequate IGA
Each CAP project is unique and provides partial funding to the S

* From the House Approprisuons Commitiee Report for the 1997 Departmenis

State. the 'ud:ciary, and Pelaled Agencies Apprapnalions 8ill page 17,

11

bw the Federal
articularly important

local governments, to
% 700 different local jails,
¢r into IGASs together,

to selected State
facilities in return for
deral court cities. CAP

of Commeroe, Justice, and
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to enable them to go forward with adding new jail capacity, renovating existing jail space,
or upgrading existing facilities to establish acceptable conditions| af ct_mﬁnmem and
detention services in accordance with Federal, State, and local d on standards.

CAP agreements help the USMS, and also provide an economic
economies, both through the initial capital investment, and continy
diem paymerits when USMS prisoners are actually housed in thes
program avoids the most expensive bedspace acquisition option, \which is to construct
Pederal jail beds. Under the recently enacted IIRIRA, INS now has

success and cost effectiveness of the CAP program was substantiated
Accounting Office's September 1992 audit of the Feders! Detenticn P
Over the years, USMS has negotiated numerous CAP agreemen a
identifies recently-negotiated agreements that will alleviate detention problerns in the
Tespective court cities once the projects are completed.

Private Sector Detention Facilities -- USMS & INS

Contracts with private jail facilities set per diem rates for a specified
time period. Private sector detention facilities are a fairly recent phenomenon and are g
new industry for unsentenced prisoners. Claims stating significa
been validated, and several legal and philosophical issues related

the privatization of

prisons remain uynresolved. For these reasons, it is recommended that a cautious and
analytical approach be taken in this area in order to ensure public safety and maximize
cost-effectiveness. However, as detention needs increase, both USMS end INS will
conunue to pursue sensible arrangements with the private sector.

Currently, USMS contracts with private companies opereting jails in Leavenworth, Kansas
and Mason, Temnessee. In addition o the joint INS/BOP facility + Eloy, Arizona, which
is operated by a private contractor, INS uses six contract facilities, which are identified in
the chart on page 17,

Federal Construction: BOP — Federal Detention Centers (FDCs), Metropolitan Detention
Centers (MDCs), Metropolitan Correctional Centers (MCCs). F- Service Processing
Centers (SPCs).

USMS relies on BOP to construct Federal detention facilities as & last resort in those
locations, usually large metropolitan areas, where it has become ih possible to acquire
adequate State or local jail space for USMS prisoners through | * 8 of CAP. Depending
on the detention need and location, the BOP can construct a stanc alone facility dedicated
to housing Federal detainees (FDCs, MDCs, or MCCs--varies by location and design), or
a less expensive detention unit &t an existing BOP institution.

12
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Currently, BOP houses approximately 8,800 detainees (primarily zor the USMS) in eight

Federal Detention Centers and 20 detention units at other BOP

ies. BOP also

detains approximately 1,000 Mariel Cubans for the INS. Major BOP construction

projects underway will add an additional 4,010 detention beds.

INS currently operates nine SPCs (see page 17), which housed

detainees at the end of 1996. INS plans to add up to 2,600 new
150 beds for the USMS). Except for El Paso, Texas, the addldqn
require future construction and operations funding.

The following charts identify mgjor BOP and INS projects that s
activation dates (fiscal yeer), and locations supported.

roximately 2,700

by 2001 (including
of these beds will

underway, scheduled

Loeation Beds | Beds | Beds | Beds Date Supported

Brooklyn, NY* 126 1,103 - 1,229 1998 Esstern New York?

Seattle, WA 126 425 126 677 1997 Seettlo/T acama/
JPATS mini-hub!!

Houston, TX' 126 418 126 670 1999 Houston

Honoluly, HI" 150 420 100 670 2000 Homoluju

Philadelphia, PA'® 126 593 38 757 1999 Phil.; Delaware; New
Jerscy

7 Beds listcd for BOP are occupied by a work cadre of senitenced mmates who dn
facility to perform routine work assignments.

¥ The first priory 1 pretrial dzienton and, if avaylable, INS may have access tof3
mwnm facihty

Total 634 2,955 390 4,003 -
L S—

 housed at the detention

PO beds at this facility or the

* The Brooklyn, New York facilsty will free beds 1n MCC Manhatian for New Yqrk City detainses snd wil}

rehcve crowding 1n White Plains jails.

' The first priority is pretrial detention and, if available, INS may|heve up to 126 beds at

these facilities

"' Ofthe USMS projected beds, approximately 100 will be available for s«ma:T serve a3 a mini-hub for the

Jusuce Pnisoner and Alien Transportation System (JPATS)

'* The Deparunent pians 1o build & §70-bed fecili 1o sccommodate enticipeted frowth, inotexd of the

pravious plan 10 build up to 500 beds.

13
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Buffalo, NY 150 100 450 1998

Krome, FL 600 600 1998

Phased-in Expansion

El Paso, TX 400 400 1997

Port lsabel, TX 650 650 1998

Exgansion

San Francisco, CA 500 500 2001

Towl: 150 2,450 2,600 s
——

USMS Beds Required

The most crucial Federal detention bedspace needs are determined using
detention status (listed below) and prisoner population projections for th

develop the 1997-2001 Federal Detention Pian, the USMS conducted th
the field it has undertaken in almost a decade to determine the adequacy
the 280 Federal court cities in the 94 judicial districts. Districts were

current detention situation falls into the "Emergency, Serious, or No Pro

1.

1~

o)

Emergency: All bedspace within the district is exhausted or terminat
housed in other districts, which increases security concerns and costs
court productions. The Justice Prisoner and Alien Transportation Sy
support may be required.

Serious: The district must make multiple prisoner production runs (to
outside the district) to house prisoners. Reasonable commuting di

way) are exceeded, resulting in excess transponation costs, safety cor
overlime payments.

No Problem: Alf required bedspace can be obtained within a one=hour
distance.

14
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Each district that reported an “Emergency" or "Serious” classification was required to provide a

wide variety of information justifying that classification, The informatian

included:

Existing jailspace (jails currently being used by the district, type and \number of beds in each);

Driving time (one-way driving time and description of the hardship);

Unused jailspace (unused jails in the district, reasons for not using
number of beds that could be available to the USMS from the un

Planned construction (planned construction of local jail space (S
next five years in each district; the closest Federal court city to that
anticipated year of completion; etc.);

ocal, or private) in the

fojected construction,

Proximity to airport (specific information on availahle detention bed
beds or more located near an airport.) Note: This information can
the event it becomes necessary to “"shuttie” detainees from one area
sertous detention shortage to another area with a detention surplus.

Based on curremt survey results and subsequent verification with the di
determined that adequate detention space would be available in the maj
districts and Federal court cities. However, 67 court cities identified as
not have existing solutions.” Funds provided in 1997 and requested in
request will enable the USMS to negotiate CAP agreements to combat
cities (See Attachment 6). Problems in the remaining court cities (also i
are expected to be addressed through a mix of housing options, which
budget requests.

INS Beds Required

The INS' policy on mix of detention space is 10 maintain a balance betw

federally-controlled beds and the use of rented Juil space. Currently, sbojit 54 percent of the beds

are controlled by the Federal Government through ownership or direct
1999, INS will have increased its federally-controlled space by 2,450
need for bedspace, however, will aiso necessitate a large increase in the y

1 The survey identified a 10! of 85 court eunes (approxumately 30%) with 1
However, 18 of thosc cities are being eddresed through Federal construction or negotia
Attachment 5 which hists ® Federal ennrt eives thst have reeently nesctizted CAP praiects
Feders! bedspace needs
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INS has been most vulnersble in conditions of confinemnent lawsuits and
space has been used. Iflocal beds are relied on more extensively, INS
for facilities with large numbers of beds available. The INS will have
arrange for EOIR deployment, and will probably have to provide mi

to

complaints when local jail
need to execute IGAs

its staff on site,
usage guarantees.

Increased reliance on local jail space carries an additional risk because of unpredictable

availability. At times, there appears to be an abundance of local jail sp
economic, or other reasons the source of beds can be reduced very qui

USMS needs access to some of the existing local jail space.

The following chart shows the projected detention space available to IN

on-going const.mcﬁon projects. Specific housing options (for the line i
be located”) will be provided in annual budget requests. However, INS eXpects to continue its
effort 1o balance the mix of its space.

16
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Immigration and Naturalization Service
m&nn i —
"~ Wiscal Vear Fag be
FY i__m' FY 1997 1998 | FY1 ? 2000 | FY 2001
a4 65 65 5 [1] 65
50 30 50 0 50
3Dy 300 300
340 540 540 540 540
350 780 750 7 750 ] 750
472 472 a2 4 472 472
210 510 810 210 810 §10
350 350 550 SJSO 400 _1,000]
s u - 300
450 450 450 4 450 450
224 204 224
H1 3411 El SRS o . &, 2161 61
300 300 300 300 30|
- 300 300 300
160 320 420 420 4
185 185 300 00 300
200 200 20 200
150 150 150 1 150 150
798 1, 1,670 ﬁ% 167 1670
Juveniles
ERO Juvenilss 38 23 28| gs 28 ,n_
CRO Juveniles 120 120 120 1 120 120
RO JuvenHes 48 72 2] ZE 7]
|1998 Increase 1 4 40 40
{Subtotal __ [ 196 130 234 260 360 7]
| __ |
FNSIIIOP ] I
! _
akdale I (Joint) i 630 630 630 63 630
Eloy (Joint)*=* : 500 | 150 750 " 1,004 1,000 1,000
awsii (BOP) ; ..t . 100 1
iladelphia (BOP) ' -y 3 38 38
ttie (BOP)** "= ' . 136 126 %% 126 26
Houston (ROP)==«* | _126 26
[Gusynabo (ROP)*=+2- . e 00 100 100 00
lﬁuhmn 1.130] 1606] 1606 2, 2,120 3,130
|
Siate/Loculs "=+ 3780, __53% 8,793 5 579 5
San Diego (IGA) 400 4 4 400
ubtotal , 370 s3= 6,193 6,19 £.193 6,193
. i
Bedspace 1o be Lacated====»- ‘ 1,136 5770 8,672 !,gi
!
rand Taral lf sl 1208 15,030 76 23863
" In FY 1990, the averall sverage daily bed space usage was 2. However, at the end o
8,989 beds were being used.
** In FY 1999, INS will be requesting funds 10 support the alrendy proposed San F! PC.
"% Curveat conmruct expires in 1999. This plan reflects INS' desire to increase these beds 000
in the luture contraet I INS' share of beds under the future conirsct {5 leas tham 1 heds
would be needed ¢lsewhere.
""" Up tu £24 beds may De sveliable; Lowever, pretriuj Jetention bas tae first prioTIty.
"=*** Up to 100 beds may be available; however, prutrial detention has the first priority.
"°"*"" State/Locs] numbers are estimutes, usage will be based on funding avallability.
"este=® Beds will consist of SPC's, coatract facilittes, joint federal fucilities nod state/local numbers

Detenrion Account, which receives revenues besed om applicstions for sdjusemenns of sta

inchsdc 1,136 beds per yeur (1996-2001) that are expected to be fanded from the
‘ Consequently, that number could change depending upon the aumber of applicationx
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Addressing Outyear Needs

Approach
To meet future needs, the Departmeni will continue to follow a policy o

through a cost-effective process using the following detention objectives:

(1) Use IGAs to obtain additional State and local beds

— USMS and INS needs that can be met through IGAs will reqpi

pey State/local host jails. In 1998, the average per diem

Ve V9 d9¢eVU™
TEL: 703 603 9520

increasing capacity

per diem funds to
1 for USMS is estimated

at §60.92, while INS' average per diem cost is estimated at §58.46. Costs will vary

considerably accerding to location and Jocal demand for
(2) Aggressively pursue CAP agreements throughout the country

-- The average per bed capital investment cost for CAP Projects

between 1999 and 2001. In addition to capital expenses, per \diem costs, similar to

that of IGAs, will be required.

(3) Where appropniate, the Department will look to the private sector to frunce, construct, end

operate private jail space to be acquired on a contractual basis.

-~ USMS and INS needs that can be met through private-sector

contracts will require per

diem funds, which often include a premium above State/local [rates for the contractor

to recover capital expenses.
(4) Expand Federal detention capacity for USMS & INS

-~ As a last resort, Federal construction will be used to meet Fed

¢ral detention needs.

Construction costs vary by location and design. However, the average cost to

construct an MDC is estimated at $113,000 per bed (based or

New York; Secattle, Washington; Houston, Texas; and Phila.dll

cost to construct an SPC is estimated at $55 000 (based on B

14 . . . .
USMS" per diem assimes § porcent inflstion above 1996 popea! ra‘es, which

President’s 1998 Budget Request. All ather per diem costs are estimated a1 3.1 pereent aby
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is estimated at $35,000
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- In addition to construction costs, the average annual per diem' cost for each detainee
in an MDC is estimated at $65.19 in 1998. Average per diem posts for SPCs are
estimated at $70.15 per detainee. Actual costs to operate facilities proposed in the
future will depend on the design and the year activated.

MB Circular A-87

The U.S. Marshals Service:(USMS) has approximately 1,200 intergovernmental agreements
(IGAs) with state and local governments to house USMS detainees. 850 of the
approximately 1,200 agreements are currently active, or currently being uised by the USMS. All
of these agreements set forth terms and conditions applicable to the g of Federal prisoners
and the per diem rates to be charged for those services.

The USMS reccives its authority to acquire bed spaces for Federal prisoppers in non-federal
allowability of costs
unts it may

the Attorney General
f prisoners in the

he basis of costs

reimburse for these services by 18 U.S.C, 4006. This section provides ths
shall allow and pay only the reasonable and actual cost of the subsistence ¢
custody of any U.S. Marshal. “Actual costs” are amounts determined o
incurred by the governmental unit during a specific period of time.

Pursuant to the Budget and Accounting Act of 1921, as amended, 31 U.
of Management and Budget (OMB) issued OMB Circular A-B7, Cost Prikciples for State, Local,
and Indian Tribai Governments. The Circular establishes principles and
allowable costs for IGAs, which are cast-reimbursement contracts. The Ci
Executive Agencies. For purposes of 18 U.S.C. 4006, and OMB A-87, costs will be “allowable”
for Federal reimbursement only to the extent that the costs are incurred specifically for the IGA,

benefit (proportionately) both the IGA and the governmental unit; are neges
operation of the facility, and are adequately documented. Thus, the USMS must work within

very narrow guidelines when it reimburses governmental entities for the sdrvices they provide.

Compliance with A-87 is time consuming and labor intensive for state and
maintain sophisticated accounting systems. Further, A-87 does not take jrito account practical
considerations such as proximity 1o the federal court city, good working Iationships between the
USMS and the local jail (¢.g.. accepting prisoners 24 hours a day), and the availability of desirable
medical programs such as TB testing. The USMS is secking approval fram OMB to adopt
alternatives that will reduce the burden on state and local jails to comply Wwith A-87 and which will
allow the USMS more flexibility in obtaining needed jail space.

local jails that do not

"* Per diem cstimates are based on 3 | percent annual infletion.
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@ wonmas
As outlined previously, USMS anticipates an average daily population o veel :
43,500 in 2001. USMS has identified the following locations as its high priority dgtamon
areas (in alphabetical order by State): Tucson/Phoenix, Arizona; San , California; and .the
Washington, DC metropolitan area. A complete list of areas dentified by| the USMS as having
unresolved emergency or serious detention conditions is provided in ent 6.

between 31,200 and

INS projects an average daily population of 23,863 in 2001, for an in of approximately
8,800 above the average daily population in the President’s 1998 Budget. INS reports that needs
will exist throughout the country, with considerable needs existing in De , Texas and San
Diego, California,

Video Conferencing

USMS has introduced video conferencing to a number of districts across/the United States,
While this technology is currently used primarily for attorney and probation officer interviews (it
is also utilized for mental competency hearings, depositions and other co related interviews)
the potential for expanded use is substantial.

Producing prisoners to court is a very time intensive, labor intensive, as
intensive propasition. This is a core function of the USMS and one whic
pride in being able to perform. However, any time prisoners are moved,

ll as a security

the Service takes great
* re is a tisk of injury or
e public at Jarge.

worse to the deputy marshals (DUSMs), the prisoners, the judiciary, and
‘ Travel times from the jail to the courthouse often exceed 2-3 hours which tan only heighten

security eoncerns. Recognizing that many court appearances take mere mitutes to conclude,
being able to minimize the manpower and security measures needed for such appearances would
be a great benefit for all parties concerned.
Using video conferencing for routine court proceedings that traditionally fequire & minimum of
the court’s time creates the opportunity for a more optimum use of both mManpower and bedspace
resources and capitalizes on technology which is increasingly being utilized by other government
components (all U.S. Attomeys Offices are utilizing or in the process of lizing video
equipment, BOP has installed video conferencing equipment in all of its ragional offices and all of
its training facilitics, and the U S. District Courts have been funded in FY 96 and 97 for video

~ conferencing equipment in 14 states and is considering proposals for 7 others). Video

conferencing is also being used by INS for certain types of hearings, and i
by State and local courts for a variety of legal proccedings for over 10

has been widely used
irE.

Video conferencing technology makes the prisoner immediately available
translate into more expeditious adjudication which enhances the efficie
bedspace more rapidly for the "JSMS. Part of the Department of Justice S
maintaining and *'...operating federal prisons and detention evetems in a g2

d the court. This may
of the court and frees
rategic Plan calls for

€, sacure, humane and

=
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‘ efficient manner.” Video conferencing allows prisoners to carry on their business with the court,
their attorneys, etc., within the secure confines of the jail. As is the case with transporting
prisoners, there is no threat of escape or injury to the prisoner, law ent personnel, or the
public. The prisoner avoids the humiliation and uncomfortable circum: surrounding
transportation (i.e. being searched, placed in restraints, and held in close|donfines for en often
lengthy period of time). And finally, the use of video conferencing is time efficient.
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IIL Improving the Projections

"The Committee directs the Department to include a plan for sddressing the problems it
has experienced in developing sccarate USMS detention populstion projections. ***
The Senate Report requires the Department to include in this update a plan for improving the

accuracy of its detention population projections. To satisfy this requirement, the Department has
undertaken the following actions.

A clear example of the challenges faced in predicting the detainee population is evidenced in the

last Federal Detention Plan published in December 1992. At that time, the detainee population in
Los Angeles, California was projected to increase from 841 in 1992 to 1,355 in 1997 because of

the heavy drug and smuggling related caseload which caused significant pve
Angeles Metropolitan Detention Center, resulting in the facility operating
capacity. Five years later, though, the detainee population in Los Angeles
constant, reaching a level of 860 in 1996, At the other end of the spect:
Diego, California, which reported no problem in 1992, but has emerged as
because of the aggressive prosecution of immigration cases over the past
detainee population in San Diego increased from 871 in 199210 1,317 irf
predicted the shift in prosecutorial initiatives?

& critical detention area
o years. In fact, the
997 Who could bave

USMS Projections

much wider range of variables than the USMS has been able to use in deyéloping its own

population projections. The contractor's population projection model willl consider such variables
a5 _

First, the USMS has hired a contractor to develop a more sensitive mo:?:hat will draw on a
|

Judicial Variables (mumber of district judgcs. magstrate judges, defencants, weighted
caseload, cases commenced and pending, etc.);

Demographic Variables (total population, population density, population age, racial
composition, etc.);

Facility Variables (number of jails and courthouses, Juil and courthouse locations, etc.);

Prisoner Variables (number in custody, prisoner productions, prisoners received, etc.);

' From the Senaie Appropristions Comautioe Report sccompanying the 1997 D?uuuoms of Conmmerce,
Justice. and Stnty, 10e Judiciary, and Relat=d Azcaeics Appropnations 8ill, page 18.
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USMS Workload Variables (number of arrests, process served, warrants
bench hours, etc.); and

LVLTTRODOV 1y
P30

received, criminal

Related Orgmhxﬁon Veriables (number of FBI, DEA, INS, BATF, Lnd Customs agents,

number of Assistant U.S. Attorneys, number of arrests, etc.).

After gathering this data, the contractor will perform cluster analysis to segment the Federal

districts into distinct groups, and develop a regression model for each clyster. Next, the data

from the individual districts will be processed through the respective cluster models to project

prisoners in custody. Once preliminary projections have been made, the

modified to produce more accurste results. Once the models have been
be produced for each district (summing to & national total) for 1997-2001,
Department, these projections will be made available to the Congressions

the current Federal Detention Plan.

Second, the Department is working with the USMS to develop & Justice Detai
he districts, and

System (JDIS) that will provide both critical operational information to
centralized data to USMS headquarters for planning and oversight purpos
automated system such as this has been recognized for  number of years
materialized Although a wealth of prisoner information is stored in each|c;
extremely fragmented and decentralized nature of the existing systems mak
inaccessible to anyonc outside of a given district. This makes it mnpossib

i

headquarters to automate the compilation of aggregate level data on prisaners in custody, criminal
offense data, demographics, etc. — information that is critica] for justifying resource requests and
projecting future workload requirements.

Currently, prisoner reports must be faxed in from each of the 94 district offices to headquarters
and then be manually entered into a spreadsheet to develop aggregate total. In addition, without
a Service-wide system, the district offices lack access to other districts' p

be useful in tracking and locating prisoners or obtaining information on

els will be tested on

- historical data to confirm their validity and relisbility. From these tests, the models will be

walized, projections will
Once accepted by the

Committees to update

ee Information

The need for an

e for USMS

Soner data, which can

data thar exists in one district office is of little assistance to another dinn‘c office.

Funding to begin the JDIS was requested in the 1997 President's Budget.
Was supportive of the system in its report language, no additional funding
USMS 10 develop it. The Depanment believes the development of this

improve not orly the development of more accurate detention projections,

efficiency of the USMS prisoner movement program. Accordingly, the Department is considering

available options to provide funding for this system from finds at its dispo
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INS Projections

The INS has recently released a new estimate of the resident illegal i
first update of'this number since 1992. In addition, INS relies on seve
estimates of the numbers of aliens who potentially require apprehension, (detention, and removal.
The expansion of county jail programs, the coatinued operation of the Institutional Hearing
Program, and improvements to the DACS should also make it possible for INS to capture more
and better mformation about the aliens it interviews in institutional settings which will help refine
its estimates.
ement under the

on angd verification
aliens incarcerated in

In addition, INS has been receiving information from applicants for
State Criminal Alien Assistance Program (SCAAP). The SCAAP
process provides the agency with a range of information on undocum
State and Jocal correctional facilities. However, it does not provide info
incarcerated foreign born population or on those released on probation or parole. During 1997,
the Department will be requesting information from applicants on a larget population of inmates
than in prior years, and also anticipates receiving information from a lnrgLLt:umber of county and
local jails. This information will improve INS' knowledge about the er and kind of aliens
incarcerated in these facilities. umr

There are currently no accurate statistics of the number of foreign-born at ns who have been
released on probation and parole. The Administrative Office of the U.S. Courts and the Center
for State Courts do not have demographic data available about individyal eleased on probation
or parole. The INS is considering options to implement its new authori i
263(a)(5) of the Immigration and Nationality Act that allows INS to est
process for eriminal aliens released on probation or parole. The INS is
with the Bureau of Justice Statistics about the characteristics of those rel
Parole to determine whether it will be possible to make accurate estimate
based on what is kniown about the incarcerated population,

pursuing discussions
on probation or
of this population
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IMPROVING THE ORGANIZATION OF THE INS

. Should the Commission make recommendations specifically discussing the
structure of INS?

As the lead immigration agency in the federal government, the Immigration and
Naturalization Service [INS] has the majority of the immigration resources and

public visibility on immigration issues. With them, it also has attracted a majority
of the criticism.

In 1993, as one of her first acts in office, INS Commissioner Doris Meissner an-
nounced her intention to reorganize INS, in particular to address management
problems identified in previous studies and reports. This reorganization was
approved and went into effect in late 1994 [see attached Organization Chart]. In it,
INS was organized—not along functional—but along planning and implementa-
tion process lines. (A further reorganization—called a “series of structural realign-
ments, management reforms and senior personnel changes”—were recently
proposed by the INS Commissioner to complete the process begun in 1994).

In 1994, four “co-equal” Offices were created, covering the continuum from policy
conceptualization to program development, to implementation, and to reporting
back to Congress. The four offices established in 1994 and continued in the recently-
announced proposed changes, are:

The Office of Policy and Planning, charged with long-range policy develop-
ment, strategic planning, oversight of the Commissioner’s priorities manage-
ment process, statistical recordkeeping and analysis, formulation and
dissemination of policy directives and instructions, and research;

The Office of Programs, charged with turning overall policies and long-range
planning into fully-developed programs by formulating standards, criteria,
performance measures, timeframes and benchmarks, monitoring progress,
spotting potential problems; developing options for resolving problems, and
assessing effectiveness, efficiencies, and results;



The Office of Field Operations, charged with oversight of all field office
personnel and budgets and accountable for implementing the policies and
programs developed by the first two Offices; and,

The Office of Management, charged with providing administrative and
managerial support to INS activities in Headquarters and the field and
serving as liaison to Congressional budget processes.

One of the primary aims of this 1994 reorganization was to increase the capacity of
INS to think and to plan—not just to do. The Commissioner wanted to focus some
organizational units on long-range and shorter-range policymaking (i.e., Policy and
Planning) and more careful and more useful program development (i.e., Programs),
without being caught in the problems of day-to-day program operations and
implementation. She also aimed at boosting the INS role as the lead in developing
and articulating the government’s immigration policy. And finally, she sought to
increase the visibility of field concerns at INS Headquarters and the ability of
Headquarters to improve guidance and direction of field actions (completing this
goal is another major part of her recently-announced reorganization plans).

In practical effect, under the four process-oriented main Offices, INS already partially
is divided into sections dealing almost exclusively with enforcement matters and
primarily with benefits adjudications and service matters. The Office of Programs is
divided into two main parts, the Office of Examinations (“benefits and services”)
and the Office of Enforcement. INS Field Operations also is divided (though as yet
not officially) into enforcement and benefits sections. (One of the aims of the
Commissioner’s recently-announced reorganization plans is to formalize this
division and augment the staff of each Field Operations section.)

In the field, under the overall coordination of three regional offices (Eastern, Central
and Western), INS operational units also are somewhat divided into offices
focusing either on border control or other district services, including inspections.
Each of the three regions is headed by a regional director and they oversee a total of
thirty-three district offices, each headed by a district director. In what is, in effect, a
fourth region, the Office of International Affairs oversees three overseas district
offices and eight single-purpose asylum offices. Several district offices also super-



vise one or more suboffices, each headed by an officer-in-charge. In addition, the
three Regions also supervise twenty-one stand-alone, single-purpose Border Patrol
Sector Offices, each headed by a sector chief or chief patrol agent. Four INS Service
Centers in the field report directly to INS Headquarters (previously in Programs,
now proposed for transfer to Field Operations). Four INS Administrative Centers in
the field previously reported directly to INS Headquarters Management; they are
now proposed for transfer to regional director jurisdiction.

This 1994 structure, particularly the split between Offices of Programs and Field
Operations, has not been without its critics inside and outside of INS. The Commis-
sion has heard a number of criticisms during field visits. First, the division of
responsibilities between Programs and Operations is unclear and confusing. INS
field staff and others do not understand where program development responsibili-
ties end and operations begin. When there is concern about the implementation of
a program, such as naturalization, 245i adjustments, or detention and deportation,
does responsibility for correcting identified problems rest with Programs or Opera-
tions, or in the case of INS priorities, the Lead Official for that priority?

Second, and related, if Programs has responsibility for developing new approaches
and setting standards, does that division have the authority to ensure that these are
implemented? It appears that Programs does not have the authority as Operations
controls implementation personnel and the allocation of resources. Conversely,
Operations staff (not just at headquarters but throughout the field structure) do not
see themselves as having the responsibility or the authority to make changes in
program design even when they see problems in what Programs has dictated.
Separating responsibility for program development from the actual implementation
of existing standards and/or new ideas leads to a situation where no one is, or can
be, held fully accountable for performance outcomes.

Third, the current division between Programs and Operations makes lines of
communication difficult and timeconsuming to negotiate. Field staff relate that if
they need clarification of program directions, it can take months to get an answer
through the existing chain of command because of the awkward structures in-
volved. They tell us that a program guidance request from an Assistant District
Director for Examinations, for example, goes through the District Office to the



Regional Office, and then to the headquarter Operations Division, which then
forwards it to headquarters Program Division, which routes it to the appropriate
staff in the office of the Associate Commissioner for Examinations. The answer
must then travel back along the same complicated route, getting the requisite
clearance signatures along the way, before it finally reaches the field officer awaiting
guidance. There appears to be no sure way to ensure timely responses to legitimate
requests for guidance or clarification. Field staff report that, when they do not
receive answers, they find it difficult to track down where requests went astray.

To address some of these criticisms, Commissioner Meissner recently announced a
series of refinements to the basic 1994 organizational structure that she would be
recommending to the Department of Justice, OMB and the Congress. Primarily, the
announced changes retain the separate Programs (to be renamed the Office of
Program Development) and Field Operations Divisions, but they strengthen the
Field Operations Headquarters structure and staffing. The Commissioner has
announced an intention to clarify roles and responsibilities within the two divi-
sions. Program development will bring together subunits “to work across function-
al lines to address program issues,” with at least three new units reconfigured in this
way, including a Border Management Unit to integrate the activities design along
the border. Further, Administrative Centers are to go under the Direction of
Regional Directors, and oversight of the four INS Service Centers will be transferred
to Field Operations. While these basic outlines have been announced, the actual
reorganization plan has not yet been made public.

Advantages. There may be some advantage in the Commission providing
alternative views on what constitutes the best organizational structure
needed by INS to successfully implement its responsibilities over the coming
years. Indeed, at the recently-conducted April 3rd consultation with former
government officials, most—if not all—felt that major changes should be
made to the current immigration system, in particular, to the structure and
organization of INS.

Disadvantages. A Commission recommendation on reorganization of INS
may be too late or too soon. INS is likely to reorganize before our September



report, and the Commission would have insufficient time to assess its effects
before we cease operations.

If yes, should the Commission recommend that INS, as the lead agency on immigra-
tion matters, be organized to promote maximum accountability in implementing its
principal and core responsibilities: benefits adjudications, border management,
interior enforcement, with administration providing support to the operational
divisions?

A possible structure that would support more effective management is reflected in
the attached chart. As structured, INS would be organized along the three principal
functions, with the head of each function taking full responsibility for program
development, program guidance, field operations, monitoring and, if needed,
program redesign and refinement. More specifically, each of the three principal
Divisions at Headquarters would provide: (1) program guidance on the develop-
ment of long-term and shorter-term outcomes-oriented goals and objectives;
(2) criteria and standards to be used in implementing programs and in guiding and
assessing implementation and results; (3) conceptual and operational oversight of
program implementation, including the electronic databases needed to manage
cases and evaluate efficiencies and effectiveness; and (4) operational support for
monitoring progress and evaluating programs.

The proposed Headquarters Divisions would recombine the responsibilities and
process functions currently split between Programs and Field Operations. They
would guide and support functional field offices in the implementation of their
responsibilities. This structure permits retention of offices within each Division
that are dedicated to program planning, including identification of pilot programs to
test new approaches. Under this plan, however, the head of each functional
Division would have authority over implementation of programs designed by his
or her staff and would be held accountable for resuits.

The proposed structure retains Regional Offices and field offices, but the Directors of
these offices will take on roles similar to those played by Ambassadors. They will

have responsibility for overall management, but the staff responsible for specific



functions (border management, interior enforcement, benefits adjudication) will
report (through the Directors) to the Regional and headquarters Divisions responsi-
ble for those areas. (INS offices based in embassies have such dual reporting lines;
they report to the Chief of Mission and Ambassador but also to the Director of
International Programs at INS.) Managers in headquarters and regional functional
offices would have input into completion of the annual performance appraisal
reports of appropriate staff in the functional field offices.

More specifically, the structure would be as follows:
INS Headquarters

Border Management: Under a Division of Border Management, INS Inspections and
Border Patrol would be combined into a single unit responsible for border manage-
ment at and between ports of entry. Having separate Border Patrol and inspections
offices within INS makes little policy sense when decisions taken along one part of
the border affect the others. Repeatedly, experts have recommended establishing a
border management agency to address such problems. Rather than recommend
wholesale changes, a more manageable approach would consist of combining INS-
only border management activities under one common program development and
operational oversight function at INS Headquarters. This structure could then be
reflected in the establishment of border management field offices operated under
the responsibility of regional directors [see Field Structure, below]. This new Office
also would supervise the INS Intelligence Unit and the Anti-Smuggling Unit.

Interior Enforcement: A Division of Interior Enforcement would combine the
program development and operational oversight function of all INS interior
enforcement activities into one office. The primary focus of this Division would be
the identification and removal of criminal and illegal aliens. [Depending on the
Commission’s recommendations on employer sanctions, this unit may also have
responsibility for this activity.] This Division would combine the current INS
Offices of Investigations (and worksite enforcement) and Deportations into a new
Office of Removals and retain the Offices of Assets Forfeiture and Detention
separately. The Division also would be responsible for investigation of counterfeit
documents, working in cooperation with the Adjudications Benefits fraud unit



when the latter identifies potential criminal behavior. A division of Interior
Enforcement would be established in each regional office as well as in field offices.
While most interior enforcement offices would be cohoused with the benefits
adjudication offices [see below], separate interior enforcement offices or suboffices

could be established in areas with relatively little need for services but high need for
enforcement activity.

Benefits Adjudication: A Division of Benefits Adjudication would combine the
program development and operational oversight functions of all INS service and
benefits activities into one service-oriented office. This Division would combine
current INS Offices of Naturalization, Adjudications, INS Service Centers, and the
Administrative Appeals Unit. Fraud investigations units would be established, as
relevant, in each of the offices within the Division of Benefits Adjudications. A
separate career track could be developed for recruitment of a professional, customer-

oriented staff to adjudicate applications for benefits. Benefits Adjudications field
offices would be continued in existing INS District Office locations, with suboffices

as needed to serve high demand locations.

Management Support: All offices within the current Office of Management would
be retained in a new Office of Management Support.

[Commission review of recommendations concerning the INS Office of Policy and
Planning are discussed under I. Policymaking and Coordination, above].

INS Field Structure

Regional Directors would be retained and would be responsible for directing,
supporting, and coordinating the work of the functional offices operating in their
regions. They also would supervise the Administrative Centers in their areas and
any Service Centers in their jurisdictions.

Regional Directors and the Director of International and Humanitarian Affairs
would report directly to the INS Deputy Commissioner, but would be responsible to



the functional offices for implementing policy and program guidance and account-
able for achievement of identified expected results.

The Director of International and Humanitarian Affairs, located at INS Headquar-
ters, would be the equivalent of a regional director and would supervise all overseas
district offices and the domestic asylum offices.

Some INS field facilities might house offices of all three functional divisions, while
some field establishments might perform only two functions and others only one.
Where appropriate, current Border Patrol Sector offices would be expanded to serve
as the Border Management Offices, housing staff providing oversight and direction
to the Border Patrol, Inspections, Intelligence, and Anti-Smuggling programs in
their areas.
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John P. Chase, Director
514-2373, Rm. 3260
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Central Region
-Field Offices

Western Region
-Field Offices

International and
Humanitarian Affairs
-Overseas Districts
-Asylum Offices




