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CoinmentE

■117 THE SEVEN DEADLY SINS OP MSPA JOINT EMPLOYER LIABILITY: STRICT 
liability, the department of LABOR’S HIDDEN AGENDA!

Gary D, Bruiifivik

CopyiiBiit * 1999 San Joaquin. College of Law; Gary D. Bnxnavlk

Introduetion

New regulations isBUfid by the United States Department of Labor (DOL) on March 11, 1997 [FNll 
completely revised the factors considered in determining joint employer liability under the Migrant 
and Seasonal Agricultural Worker Protection Act (MSPA). [FN2] The original five regulatory factors 
that focused on the control popBeBsed by the alleged joint employer [FN-3] have been replaced by 
seven factors [FN4] that focus on the metaphysicEil doctrine of economic reality. [FN5] The practical 
effect of these regulations amounts to a victory for those who advocate strict liability for fanners and 
other agricultural employers (growersl for MSPA violations of the independent farm labor 
contractorsCcontractors) they utilise. [FN6] With deft manipulation of the Congrossional Record by 
Congresarntm George Miller of California, [FN7] and the political appointment 'US of Maria 
Echavestfi as Administrator of the Wage and Hour Division of the Employment Standards 
Administration of the DOL, [FN81 that which etrict liability proponents could not achieve 
legislatively [FN9] has finally been accomplished adminiatz-atively. [FNIO] Judicial lugitiruficy to the 
tortured reasoning embodied in the new regulations was contemporaneously provided by the Ninth 
Circuit Court of Appeals. (FNll)
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The narrow focus of this coirunent is the de facto strict liability of the grower under the new MSPA 
regulations where the employee status of the agricultural worker and the independent status of the 
contraator ■119 are given. [FN12] This comment esqilores a mimber of questiona arising from the 
new MSPA. What circumstancBs will qualify the grower as a joint employer with unlimited liability 
for MSPA violations of the contractor? More importantly, are there any realistic circumstances under 
the new MSPA regulations where the grower will not be found a joint employer? Have the 
proponents of strict liability for the grower finally achieved their goal of aecesBing deeper pockets 
than that of the guilty contractor for victims of MSPA violations? Should strict liability be imposed 
through juificial and administrative implication rather than express legislation? What is being done 
on behalf of the grower to remedy this situation? And finally, what should be done to "assure the 
necesiiary protections for...B|^cultural workero, agricultural associations, and agricultural 
employers"? [FTiTlS]

1. Background and Development ef the MSPA 

A. The Nature of Agricultural Work

Migrnnt and seasonal agricultural workers have long endured a livelihood "historically 
characterized by low wages, long hours and poor working conditions." [FN14] Most seasonal farm 
work consists of such labor intensive operations as thinning, weeding, pruning, tying, and 
harvesting. [FNISI Such operations are necessarily performed where the crops are grown, namely, in 
the fields and under the sun. [FN161 By nature, these functions are of short duration and must be 
completed over vast growing areas by a large labor pool. [FN17] Growing areas are typically distant 
from domestic services such as housing, potable water, and sanitation •120 facilities. [FN18] Even 
with portable field sanitation and water services, field rows are typically a quarter mile to onc-half 
mile in length making access to these services inherently inconvenient. [FN19) Fieldwork is typically 
dirty, dusty, repetitive, and physically exhausting. [PN20] The hours are usually long and the worker 
is exposed to the weather. [FN21] Most of these conditions are dictated by the horticultural 
requiremonts of the crops grown and are not particularly designed or controlled by the grower.

Certainly, when compared to the working conditions of congressmen, judges, lawyers, or anyone 
lilse laboring in an office atmosphere with ready access to aanitary facilities and refireshment, 
agricultural working conditions are indeed "poor.” So too, are the working conditions "poor" of other 
low wage, low skilled workers, [FN22] Unique to the farm workers’ sitxiation however, is the short 
duration of the demand for their services in any particrilar field by any particular grower. This 
seasonal demand for labor moves around the coruitryside following the maturity and variety of the 
crops grown. Iha farm, vmrker must continually seek new employment, arrange for transportation to 
the job site and, in the case of migrant workora, find suitable temporary housing. Often, these farm 
worker needs are gatisfied by the contractor and/or the grower.

B. The Rise and Fall of the Farm Labor Contractor Registration Act of 1963

Testimony abounds of the exploitation of vulnerable farm workers fay unscrupulous contractors. 
IFN231 The Farm Labor Contractor Registration Act of 1963 (FLORA) was the legislative response to 
the unique needs of farm workers. [FN24] It was deeigned to protect them from economic exploitation 
”121 by the contractor, CFN2S] "a middleman who reci iiited, transported and supervised migrant and. 
seasonal workers end who was thought to be not only the primary violator but the most 
unscrupulous." [FN26]

Ten years later, the "abuses...continued unabated.... the Act ha [d] failed! to achieve ite original 
objectives,... [and could not] be effectively enforced." [FN271 The FLCRA was amended in 1974 to 
create a private cause uf action for victims of violations of the Act. [FN28] However, since virtually
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all duties and respoTiaibilitieB imder the Act applied only to farm labor contractors. [FN29I civil 
remedies were limited to the depth of thfiir pockets alone. The typical contractor is a small operator 
of limited meaufi, often timee insolvent and imable or unwilling to provide minimum wages and 
v/orking conditions mandated under the Act. [FN30] Litigation under the FLORA typically involved 
attempts by farm worker advocates to expand the delmitioii of a contractor to encompass the 
activities of the grower with the preGumably deeper pocket. 1FN31] Defendants, on the other hand, 
sought to avoid legal responsibility by claiming their activitieB did not quali^ them as contractors or 
by alleging the farm worker was not an employee but an independent contractor not covered by the 
Act. [FN32]

*122 n. The Birth of the Migrant and Seasonal Agricultural Worker 
Protection Act (MSPA)

By 1983 three facta became dear: (1) the FLORA as amended failed to reverse the abuses; (2) the 
ability of the DOL to enforce the Act was doubtful; and (3) an entirely new approach to the problem 
was needed. [FN33] After ‘'extensive nagotiation between repreBentatives of the agricultural 
community, organised labor, migrant groups, the United States Department of Labor, and the 
committees of jurisdiction in both the U.S. House of Representatives and the United States Senate 
[,]" the MSPA passed as a consensus bill. CFN34] CongressEnan Gieorge Miller of Califomia was its 
author. [FN35]

A. Private Right of Action Against Any Violator

The MSPA essentially parallels the FLORA by protecting migrant and seasonal agricultural 
workers with guidelines and requirements concerning wages, infoimution and record keeping, eofety 
and sanitation of housing, and motor vehicle safety. [FN36] However, the MSPA provides for a 
pnvato right of action in the federal courts against any violator for damages or other equitable relief. 
[FN37] This right extends to anyone experiencing a violation of any provision of the MSPA or any 
regulation promulgated tinder the Act. [FN38] Unlike the FLORA, the MSPA applies to all 
agricultural employers, not just the contractor. [FN39] The MSPA, therefore, has teeth that were 
praviaualy lacking under the FLORA, by potentially extending worker remedies to deeper pockets 
than. thoEO of the Epical contractor.

*123 B. Adoption of the Fair Labor Standards Act Definition of "Employ" and
the Joint Employei Doctrine

The MSPA adopts by specific reference the same definition of the term "employ" as is given under 
the Fair Labor Standards Act of 1938 (FLSA). [FN40] While the FLSA bioadly defines "employ" as 
"to suffer or permit to work," [17^41] thie definition does not automatically include those who would 
utilize the services of independent contractors who may "alone be responeible for...thcir own 
employees. [FN42] But independent contractor status does not necessarily imply the contractor is 
solely responsible for his/her employees under the FIjSA. Another employer may be jointly 
responsible for the contractor’s employees. [FN43] 'The term, joint employment means a condition in 
which a single individual stands in the relation of an employee to two or more persons at the same 
time...." [FN44J indeed, whether a purported joint, employeir poeseseDS "suflicient indicia of control" 
over the work of the employees of a purported independent contractor is a factual question unaffected 
by any possible determination of the independent contractor status. [FN46]

Congressman Miller’e House Report, however, JustifieB the use of an all encompasBing "joint 
employer" doctrine by itp adoption of the FLSA definition af "employ." [FN46] The report proclaims 
£tn expansive interpretation of the word to be consistent with an inaccurate ascription of a quote from 
the United States Supreme Court. IFN47) In United States v. -124 RosenwaBser. the Court held that
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plam language of the minimum wage provisiona of the PLSA extended the scope of its coverage 
to piece-rate workers as weU ^ to hourly workers. {FN48] This deteimination was made because tE 
modifiurs each. any. and every” were used with the words "employees" and "employerH " aa 
those worfs were defiled in the Act. [FN49] This case did not address L issue of joint emidoyment 
or the determination of the worker B status as an employee or independent contractor.

C. The Joint Employer Doctrine

AccorJng to ^°°e«SBin^^Uer'B House Report, the “joint employer" doctrine is the centra)
employer” is foreign to the plain language of 

the MSPA and « ^where to be found in its section of definitions. [PN61] The term is common in 
IFN52] and was therefore only incorporated hy reference under the MSPA adoption of 

definition of "employ.” [FN53] One must look lo the DOL regulations promulgated under 
the MSPA to find any mention and definition of the term "joint employment.” [FN54]

The pre-1997 regulations sat forth a nonexclusive list of five factors to be considered in detennining 
whether a joint employment relationship exifits:

fll the nature and degree of control of the workers;
"126 [2] the degree of suparviBion, direct or indirect of the work;
[3] the power to determine the pay rates or the methods of payment of the workers;
[4] the right, directly or indirectly, to hire, fire or modify the employment conditions of the 

workers;, and [5] prepiiration of payroll aod payment of \*aBs.s. [FNS5J

The DOL distilled these foctore from federal court decisionE that discuRsed the issue of the plaintifTs 
status aa employee or independent contractor and/or the issue of the defendant’s etatua as a paBsiblo 
joint employer under the FLSA. CFN56J These five factors clearly involve "indicia of conteol;'’ that is 
poweis, rights, and acts that may implicate the joint employer status of a defendant. CFNS7] They do 
not concern elements that implicate the employee status of a plaintiff. The joint employer question is 
only reached if the employee statUB of the plaintiff has already been established IFN68J This is an 
iniportant distinction that has become somewhat blurred in the cases.

Recognizing that the five factors cited in the DOL regulations were not meant to be exhaustive 
[FN59] certain "non-regulatoty factors" were "126 developed by courts considering employment 
relationships under the PLSA:

(6) investment in equipment and facilities;
C7) the opportunity for profit and loss;
(8) ponnanency and exclusivity of employment;
(9) the degree of skill required to perform the job;
(10) ovmarship of property or facilities where work occurred; and
(11) performance of a specialty job within the production line integral to the business.... [FN60]

However, these additional factors tend to focus on the queation of whether the plaintiff is an 
cmployea-ocunomically dependent on an employer-or an indapandont eontxactor. [FN61) They do not 
particularly ctotennine the existence of a joint employment lelationship. [FN62] The distinction haa 
been largely ignored by most courts, which in. their zeal to apply the "economic realities" [FN63] test 
to the "circumstanees of the whole activity" [FN64] and to eschew common law defiriitionB of 
employment, [FN65] apply such non-regulatory factors to the joint employment determination as 
wi=ll, [FN66] Howevtr, in 1994, the Eleventh Circuit in Aimahle v. Long & Seott Farma. held that 
the judicially derived factors "127 were irrelevant to the joint employer question and only relevant to 
the plointifFg employee status. (FN67] Such courtR that correctly diBcem the diBtinctioii between the 
detemunation of employee status and joint employer status have been vehemently criticued by 
advocates of per se liability for growers. [FNG8]

Cnpr. « Wert 1999 No Claim to Orig. U.S. Govt. Works
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^opotientB of a ^trict liability theory for all beneficiarieB of farm labor attempted to implemeTit 
^eix designs through the offices of Congrefisman George MiUer of California, who in 1993 authored 
H.R. 1173 as a proposed amendment to the MSPA. [FN69} This bill speciflcaUy provided that'

An agricultural worker Khali not be deemed to be self employed and a farm labor contractor diall 
not be dee^d to be the sole employer of an agricultural worker. Any person who owns or operates a 
farm ranch, processing establishment, cannery, gin, packing Bhed. nr nursery or who produces or 
conditions Beed and. who urae, rotains. or benefits from, the eervices of a farm labor contractor with 
respect to the employment of an agricultural worker shall be deemed the employer of such worker for 
purposes of this Act. IPN70]

It went on to provide:
Where an agricultural employer or agricultural association uses, retains, or benefits from the 

Bfcrvicee of a farm labor contractor with respect to the employment of an agricultural worker the 
agricultural employer or agricultural aBSociation shall be deemed strictly liable for any violation of. 
this act Buffered by such worker or an immediate family member of such worker in relation to any 
farm labor contracting activity connected with *128 that employment. [FN71]

Thus, the author of the MSPA and of its commiUee report revealed his true agenda- strict liability 
for all beneficiaries of agricultural labor ! Even with Uheral Democratic Party control of the House of 
Representatives and the White House in 1993 and 1994, Buch an open and honest declaration of Btrict 
liability for violations of the MSPA failed to attract enoufdi support to get the bill out of committee 
(FN72] With the Republican Party gaining control of the House in 1995, a more subtle 
naplemDntation of strict li&bility was needed.

IV, The Adminietratlve Solution: The Seven Deadly

On March 29, 1996, Clinton appointee Maria Eehaveate. Administrator of the Wage and Hour 
Division of the Employment SftandaniB Adminirtration of the DOL, pubUshed ptupoKed changes to 
MSPA ruloa defining -joint employment." fPN73] Drawing heavily on CongroBsman Miller e 
Educatmn and Labor Committee House Report 97-885 as the expi-eseed intent of Congress, and on 
liberal judicial inteirpretation of the term under analogous statutes, the proposed rulea were billed as 
reflecting the DOL‘c current understanding of the term. [FN74]

A review of the Congreesional Record reveals a very different contemporaneous iinderrtanding of 
the relevant term by the DOL in, 1983. [FN75] A statement by Robert B. Collyer, then Deputy Under 
Se^etary of Labor, was read into the Senate record on the day the MSPA was passed. [FN76] Air 
Collyer stated that crew momberE employed by a labor -129 contractor "would be considered jointly 
employed...if...thc farmer exia'ciwiB the power to direct, control or suporvise the work or to dctenninc 
the pay rates and the mathodB of payment." [FN77] Furthermore. Congressman MUler’s oft-cited 
Lonurnttee report apparently never accompanied the MSPA to the Senate and was therefore not 
considered by that body on the day of the MSPA’s passage. [PN78] This should cast gome doubt as to 
the report e value in determining the legislative intent behind the MSPA. [FN79]

period, the new MSPA regulations became effective on April 11 
1997, [FN80] These rules effectively did away with much of the five control factors for joint employer 
determination under the old DOL rules and incorporated instead the essence of the judicially 
developed factors diacuBBed earlier. Employmont status is now to be determined under the 
metaphyBical "economic reality uf dependence’’ doctrine, which evolved out of the judicial nwiunpH uf 
tho Now Deal Em tFN81] As enacted the current rules read:

Uv) The factorB set forth...are analytical toole to be used in determining the ultimate queetion of
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econoimc de^iKlency...in detenniniBg whether or not an employment relationship exists ■
Aether the agricultiiral amployer/aaaociation has the power, either alone or through control 

of the farm l^r Contractor to direct, control, or supervise the workeifs) or the work performed (such 
control he either direct or indirect, taking into account the nature of the work performed and a 

contract performance oversight and coordination with third parties):
(B) Whether the agricultural employer/association has the power, either alone or in addition tu 

^ther em^oyer, directly or indirectly, to hire or -ISO fire, modify the employment conditions, or
^ methods of wage payment for the workers);

(C) The degree of permanency and duration of the relationship of the parties, in the context of the 
aEncuitural activity at iKBue;

1 '^hich the services rendered by the worker(s) are repetitive, rote tasks requiring
skills which are acquired with relatively little training;

CE) Whether the ^ivitiaB performed by the workeifa) are an integral part of the overall buaineH.s 
operation of the agricultural employer/asBociation;

Cf) Whether the work is performed on the agricultural employer/association’s premises rather 
than on premises owned or controlled by another businesa entity; and

(G) Whether the agricultuTal employer/asBociation imdertakeB responsibiUtieB in relation to the 
worl^i^a) which are commonly performed by employers, such as preparing and/or making payroll 
records, preparing and/or issuing pay checks, paying FICA taxes, providing worker's compensatloii 
,insurance, providing field salutation facilities, housing or transportation, or providing tools and 

matenals required for the job (taking into account the amount of the investnient).
[FN^82j

Again, the listed factors are not exhaustive. [FN83J Courts should consider any other factors 
deemed significant to the determination of the economic dependency of the aggrieved worker on the 
putative joint employer. CFN84] The factors are not a checklist, nor should they be considered 
quantitatively. EFN8.5) fethor, a "qualitative" approach is apprepriate with no one factor or 
combination of factors being dispositive of the "ultimate question of economic dependency." (FN86]

The MSPA expreealy adopts the FLSA definition of "employ” and by implication its "joint employer 
doctrine _ as derived by FLSA case law. {FN87J But the foundation for the judicial interpretation of 
employ and the evolution of the "joint employer" doctrine of the FLSA was, in turn, derived by 

iizuiJo^ from otW remedial social legislation of the Now Deal Era. IFN881 Liberal and expamivc 
meam^s were justified to effectuate the remedial purposes of the legislation. [FN89] Common law 
testa fOT employment relationships were abandoned in favor of a "considea-ation of all the 
circumstances approach [FN90] that evolved into an "economic *131 reafities" test [FN91J based on 
an economic dependency" standard. [FN92] The Supreme Court adopted, for FLSA purposes, a list of

r.lation*ip ^

In reaction to the Supreme Court decisions of 1947, Congress repudiated the economic reality test 
^ restored Je coi^on law control test for omployer determination for the National Labor 
Relation Art (NIRA), social security, and income tax purposes, [FN94] It is particularly important 
n ^ongresfl exprcsgly esccluded i2idepend<^nt contractors from bGing" classified as employees

economic reality tost for employer status is found only in FLSA 
[FN96] and MSPA litigation, [FN97] where it metBstaaiaed only analogoualy from congrussionally 
repudiated judicial reaBoning. [FNsaj

logical argument can be nuule for the modern use of the control test for joint employer 
determination under the FLSA and thi MSPA by analogous application of the expressed intent of 
Congress on the issue. [FN99] If the very statutes from which the economic dependency test was 
cloned have had that test excised by congressional surgery, should not its analogous removal from

Copr. * Wart 1999 No Claim to Orig, U,S. Govt, Works
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^ipM^ reality test Las never Been “ISa chaUenged by Congrew; as applied to FLSA ”

sriit ~ "
V. Application of the Economic Reality of Dependence Test

coniiSw wMch situation where an employee of a bona-fide independent fann labor
L ^ empl<,y« by .^fimtion is economically dependent upon the contractor for his living-
is also econo^caUy dependent upon those who engage the contractor's services [FN102] But for 

chente the contractor has no work to offer his/her employee. By the same tcke^ but for 
pau^ere of JuB/her production, the grower has no need to produce and therefore n^need of the 
cSTe"3 hulV^® tentractor or hisAi^ own direct agricultural employees. And tak^to JL 
extreme, hut for the ultimate consumer of agricultural products, there would be no market no need
deL^dP^^t workers. The transitive nature of Wonomic

Nioll Euclidian erctreme illustrates its inappUcability to federal employment law.

The econmme dej^nder^y lest for proper plaintiff employee status is arguably appropriate given the
legislation such as the FLSA and the MSP A [FNlOdUtTpaScularly

MSPA by claiming the agricuJtiSworkeW 
Si ^ T independent contractor. [FN105] It is an inappropriate
test, however, in the determination for proper defendant/joint employer status. [FN106]

liability for beneficiaries of the services of an agricultural worker through 
ubhzaticn of a contractor was ever the intent erf Congress, it would have been easy enough to so state

r Cooerussman Miller’s 1993 itemilto ertabhS

■133 CWly, tlmre must be some liahUity-fonning nexus beyond mere economic dependence 
between tte empl^ee of a violating contractor and the 'grower that would implicate a “joint 
employer statuE. [FN109] There must be some volitional act on the grower’s part that if avoided
W^hTmJw ^ ^ "Bufficiant indicia of contrer
by tne grower to qualify him/her as a joint employer. [FNllO]

VI. Strict Liability Disclaimer or "The (DDL] Doth Protest Too Much
Methinks" [PNlll]

During the public comment period for the 1996 proposed regulations, allegations surfaced that the

X2d te 1997 ^ ^tuitoudy included this hollow disclaimer in the fLl rules
adopted m 1997. fhe analysis as to the eidstence of an employment relationship is not a strict 
hflbdity or per se deterimimtion under which any agricultural employer/association would be found 
[FNll“ retaining or benefiting finm the services of a farm labor contractor."

there are some "circumstanceB which do not constitute joint employment " fFNl J41 
~imple« m support of Uiis preposition. [TNllG] Each succeeds only if the now 

^udiated control factors are considered and each fails under the liberal application of the new
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The first example given is where a grower sells his/her entire crop to a harvesting company, which 
then tecomes responsible for harvesting and transporting the crop to market. [FN116] In this 
situation, the farmer *134 is not engaging the sendees of a contractor to perfonn harvesting 
functions and so the issue of joint employment of the harvest workers presumably cannot arise. But 
this hi only true because the grower has relinquished all power to control the labor of the harvost 
workers. Only under a conliol test would joint employer liability fail.

However, this analysis does not address the economic dependency of the farm, worker on the 
existence of the crop to be harvested, which was planted by the grower. The work must be performed 
on the grower’s property. IFN117] The labor is repetitive and unskilled. [FN118J The permanency of 
the work lasts until the harvest is complete. [FN119] Throu^ his/her planting decisions, the grower 
indirectly controls working conditions. [FN1201 The harvest is an integral part of the grower’s 
enterprise, for without it. the standing ctop has no value. IFN121] Under the new rules, joint 
employer Bt-itus can still he found.

Note how the same result would follow under the Miller per se rule. [FN122] Since the grower 
arguably benefits from the harvesting services of an agricultural worker, liability results even where 
ownership of the crop and all direct benefits from the labor of the harvest workers are transferred 
before the labor is performed.

The second situation given by the DOL is where:
[A] grower may turn his/her entire harvesting operation over to a fazmiabor contractor, who 

makes all the meaningful decisions regarding the harvesting of the crops and provides his/her own 
materials and equipment needed in the harvest, such as with custom combiTiaTS who harvest grain 
crops or other custom harvesting operationa common in many agrictiltural commodities. [FN123]

In this situation, it appears the grower has simply given up any meaningful control over the 
activities of the contractor. [FN124] The grower provides no materials, equipment, or supervision- If 
control factors alone were determinative, no joint employer liability would result.

But the economic reality test eschews common law notions of control. [FN125] *135 Surely the 
workers here are no less dependent on the grower’s crops for their livelihood than if the grower 
retained, the power to control harvest operations. [PN126] Indeed, some courts have found that by 
merely influencing the harvest time by staggering the planting dates of difibrent blocks or fields of a 
crop, a grower exercises sufficient control over the harvest schedule to implicate joint employer 
status. (FN1271 Certainly, the harvest operation would be conducted on the premises of the grower. 
[FN128] It would involve repetitive, imskiUEd tasks by the workers. [FN129) It would be permanent 
until the harvest ended; [FN130] and so forth. Therefore, even under this scenario, the new 
regulations would implicate joint employer status. No one factor is determinative, and the absence of 
one or more will not necesfiarily negate the existence of joint employer status. [FN131] The key is the 
farm worker’s economic dependence on the putative employer. [FN132]

The third and final example given by the DOL is the case where:
I Ain agricultural employer/association securos the services of a [farm, labor contructorl and sets 

out ultimate performance standards for the job, but then has no right to control or further 
involvement in the work or the employment, all of which are in the [farm labor contractor's] hands. 
The [farm labor contractor] and his/her employees are free to schedule work under any other 
contracts. The [farm labor contractor] provides all the equipment, tools and resources necessary to 
complete the job for which his/her services were retained and to manage all aspects of tbe worker’s 
employment. The [farm labor contractor] has the financial and managerial abilit;^ to conduct his/her 
business without the involvement or aEsisteuice of the agricultural employer/aissociation and 
undertakes all responsibilities commonly performed by an employer. [FN1,33]
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Agmix. this fact pattern only goes to the lack of contro) by the B«wer over the contractor’s activities 
and thoM of hxa/hfir workers. li^oes not address the Economic reality" of the employee’s dependence

In every example given by the DOL, the critical determinant of joint employer status is not the 
economic dependency of the agncultural worker but the extant to which the putative employer 
possessed or exercised the ^er to control the worker. [FN1.37J The DOL emphasises, however, that
rpt^i ^ employer status if the grower "in fact
r.tains the power to. or actually performs" the controlling functions of an employer. [FN138]

Vn. Juirti TeU It Like It Is

^ seven-plus factors of loint
employment if, in fact, common law notions of control are not determinative [FN139] and the only 
relevant inquiry is the economic dependency of the worker on the putative employer [FN140] 
Employ means "to suffer or permit to work." [FN141] " fA]n entity [will be deemed to ’suffer or 
eSiTv* ■ to work if. as a matter of economic reality, the individual is dependent on the
entity [FN142] Therefore, to detanninfi the relationship one need only examine economic 
dependency from the worker’s perspective and ignore the actions or omissions of the employer “I 
work therefoiu I am econ<™cally dependent!" This should be the test, [FN143] and any entity that

IFNIM] f„ th. »„k « pla=« *o„Id 1. ^

Indeed, a per se test for joint ^ployer status has finally been achieved. If public policy finds justice 
in holding growers stnctly liable *137 for any contractor violation of the MSPA. whether on or off 
tho grower s premi^B, that poUcy should be expHcitly set forth. Strict liability should be recognized 
OB Buch tmd Bunply codified to eluninate wasteful litigation on the issue .and to provide more 
resources for the redress of MSPA violations.

Vm. Corrective Action

^gislation introdu«d^in July 1997 would repudiate the new rules for joint employer determination 
^ replace th^ with the five contiol factors under the old regulation. [FN1453 This bill would not 
Mmply rest^ the status quo ante, but would make the original five regulatory factors the exclusive 
Ph for joml employer status. [FN146] The economic dependency test would be effectively repudiated . 

m joint employer determination, but would remain unchanged for the cmployer-emnlovee
distinguishes between joint employer liability and joint 

f"" violations of housing and transportation rules. [FN148] Unlike the 
present rules, whi^ threaten joint employers with unlimited liabibty for any violation of MSPA 

[FN1491 th, biJJ u.biu„ »!, if th. f.i.a w
V, fe the [FN1501 Ow™„hip .hid rffte heuehig c, eehicl"

»^d Mte» mto m ArtenDihay joitf (FN151) Ass^posed. this bill »e,Jd
clarify the crucial disUnrtion between the broad remedial tests of a proper employee plaintiff and the 
more narrow control test of a proper joint employer defendant.

Conclusion and Recommendations

The economic reality of dependence test is sufficiently broad to extend MSPA protections to those 
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farm workers whose direct employers would defend by claiming that the workers are themsGl veE 
independent contractors. Strict liability proponentB woiild argue that MSPA prutecLlons are 
mBanixigless if farm workers are left without a real remedy. Judgments against financially 
irrosponaible, fly-by-night contractors are "138 worthless. Therefore, victims should have access to 
the deeper pockets of the grower who ultimately benefits from their labor. But the economic benefits 
of farm labor go beyond the grower to the ultimate consumer, upon whom both the worker and 
grower are economically dependent. Perhaps society as a whole should bear the cost of insuring a 
remedy to victims of contractor violatioiui of the MSPA. [FN1521 After all. eontracton are licensed 
annually by the DOL by issuance of a certificate of registration "after appropriate investigation and 
approval." CFN1S3J Curiously, proof of financial responsibility is inexplicably absent from the 
certification requirements under the MSPA. (FN1641

Growers who do not qualify as joint employers should not face strict liability for' any contractor 
violation, of any MSPA protection nccurring on or off their premises. [FN 1.551 The joint employer 
doctrine affords access to the deeper pockets of responsible growers. Joint employer liability is 
justified by the indicia of control [FN156] giving rise to a presumption of grower power to prevent the 
alleged violation. The test for joint employer status should focus on the control exercised by the 
putative employer over the activities of the employee through his/her control of the contractor. The 
proposed legislation would accomplish this result.

Additionally, eertificatiun and renewal standards for farm labor contractors should be raised. DOL 
resources should be spent in the field rather than in the courtroom. Labor law education, proof of 
financial respoiudbility, and continuing education are recommended. Similar reqmrementp have been 
imposed on other activities ho afford a measure of public protection Cram the unqualified. [FN157] 
Critical to addressing the lack of a remedy for a victim of contractor violations of the MSPA would be 
the proof of financial responsibility in the form of general liability insurance or bonding. [FN158]

*139 In this era of specialization wnd out-sourcing, such economies should not be denied the agri- 
business pencsoiu. By the flame token, fly-by-night contractors unfamiliar with worker protections or 
unwilling or unable to abide by them, should not be privileged to hold a license to steal, exploit, or 
abuse. Growers who will not or cannot deal with a licensed contractor without exercising more than 
"a reasonable degree of contract performance oversight and coordination with third parties" [FN159] 
will still be joint employers, liable parties, and deep pockets under MSPA rules. CFN160] Therefore, 
the " neceflsary protections for... agricultural workerti, agricultural associations, and agricultural 
employers’' will be assured, (FN161]

[FNl] 29 C_F.E. 9 500.20 (1997).

(FN2] Migrant and Seaeonal Agricultural Worker Protection Act (hereinafter MSPA). 29 U.S.C, 59 
1801-1872 (1997),

[FN3J 29 C.F.R. § 600.2CKhX4XiiXA)-(E) (1996).

[FN4] 29 C.F.R 9 500.20(hX5XivXAKG) (1997).

(FN51 Rutherford Food Corp. v. McComb. 331 U.S. 722 (1947).

IFN6] Agricultural Worker Protection Reform Act of 1993, HJl. 1173, 103rd Cong. (1993), This w.as a 
failed attempt to amend the MSPA to expressly declare that "the agricultural employer oir 
agricultural association shall be deemed strictly liable for any violation of [the MSPAl." See also 
George Hostetter, Report Says 77'* of Grape Industry Violates Laws, Fresno Bee, Sept. iB, 1998, at 
Al (quoting Marcos Camacho, general counael for the United Farm Workers, concerning the legal
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rcBponfcibility for labor contractor violatioM of farm labor laws: "Our portion is that ultimately the 
grower is always responsible, no matter who supplies the workers....").

Co^^ttee has not formally filed a report on this measure, nor on S. 2930 for that, matter. However

mieb. MSPA, 61 Fed. Reg. 14036 (1996) (to be codified at 29 C.F.R. pt. 500) (proposed Mar. 23, IMS)).

[FN8] Maria E^veete Biography (visited December 16, 1997) <http:// www.cquest comAiepin/ 
mana_e.html > (confirmed by U.S. Senate on June 24, 1993).

[FN9] Agriniltura.l Worker Protection Reform Act of 1993. H.R. 1173, 103rd Cong. (1993).

[FNIO] 29 C.P.R, § 600.20 (1997).

fFNll] Toms.^pez V. May. 11.1 F.3d 633, 641 (9th Cir. 1997). Although the rules were not final at 
the timo of its deciBion, the court cited to the proposed rules as additional justification for its strained 
application of the original five regulatory factors plus judicially developed non-regulatory factors 
hee m£ra notes 59-67 and accompanying text. In Torres, a grower was held to be a joint employer of 
farm workers even where the contractor had sole responsibility for the foUowing activities' recruiting 
workers, complying with MSPA disclosures; arranging the numbers of workers needed and which 
da.ve to harvest; electing rows to harvest; matching workers with specific rows; supervising picking 
mutines. speed of picking, picking cpiality, and picking schedules; filling up the hins- hiring the 
workers; fin^ the workarB; ensuring working conditions met state and federal law; the use of pieco- 
^ '^rkers; when to pay workers; the rate of pay for workers' the
withholding of SSI and taxes; the preparation and retention of payroll records; the issuance of W-2s- 

payment of payroll taxes; and the preparation and retention of picking records for the workers to 
determine minimum wage. Torres, 111 F.Sd at 637.

The court found that; (1) by staggering the planting dates of the cucumbers, the grower controlled 
the harvest schedule and the munber of workars needed; (2) the grower had the power te decide when 
to h^est b^ause. when bins were short one day, grower called off the harvest; (3) since grower's 
employee (who transported the full bins to the packing shed from the field) had the right to inspect 
.ill larm worker work, this constituted substantial si^rvision; (4) because grower agreed with 
contractor to mci'ease his compensation during the early harvest so that the contractor could afford to

^ minimum wage equivalent, the grower exercised some power 
m detei^ning pay rates for the farm workers. Id. at 642. The court then appUed the non-regulatory 
factors focusing on the economic reality test to prove that the farm workers were indeed eiSloyees 
^ econoimcelly depended on tea grewer; (1) they performed a specialty job in an integral step in 
rhe productmn of a cuc^ber crop; (2) they were unskilled; (3) they exercised no managerial sldl] in
fro^mfield “ husineas organization moving as a unit
^ower Id at 6^45 fio>^here near the investment in the cucumber crop as did the

[FN12] The status of the agricultural worker can fall into only one of two categories. He/she is either 
" wnteactor or an employee. Once employee status is determined, tec
courts then wrestle with the identification of the responsihle employer(s), for only these arc the
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<™tor the Ubor Steederi.
Th/7»w„,lt;7l I 1, V®* astv^tere, there are three ponible emyleymaM relatiomhips
^ ieSTf!^ “f'« W a»»ntrL4; « (3) bok^'?;

to a fireune that tha worke, is e„pl„yee of a eonfaeto,SeeraTh ■**“»f “»f»™ labor coreractor. If tadapenderee is
absent, then both the worker and the contractor are employees of grower by definition.

[FNI-3] MSPA, 29 U.S.C. § 1801 (1997) (emphaas added).

[FN14] H.R. Rep. No. 97-885, at 1 (1982), reprinted in 1982 U.S.C.C.A.N- 4547

[FN15] The author is the son of an umnigrant farm worker turned grower and worked on a typical

LFN16] Id.

.CFNl7JId.

[FN18] Id. 

rFNlSJId.

LFN20] Id.

[FN21] Id.

[FN22J E.g., wortere in a garment induatiy "aweatuhop- or in a typical fast- food establishment.

[FN23) Rep. No. 97-885. at 1 (1982). sprinted in 1982 U.S.C.C.AJ^. 4547-49 The 1963 
enactment was the Committee's response to testimony which revealed:
worS^'CTSeS^om^h exaggerate conditions of employment when he recruits

^ conditiona at all; tends to

unitemired deductions from

[ra24] H.R. Rep. No. 97-88S. at 1 (1982). reprinted in 1982 USCCaN 45A7 t
ontractor Registration Act of 1963 [hereinafter FLCRA]. 7 U.a.C. 99 2014-2066 (repe^ed 1983).

to Pi^poiio^B often use the term -crew leader" in place of "farm labor contractor**
in^pendence^m the grower that engages his/her services than docs the more 

common torm Jeanne E. Varner. Picking Produce and Employees: Recent Developments in
un^M*d in*the M«?PA ^ (1996)- "Farm labor contractor” is the term defined
U.S.C. fiS 20?1 2^6 t^al«d ^ ^

[FN26] H.H. Rep. No. 97-886. at 1 (1982). reprinted in 1982 U.S.C.C.A.N. 4548.

1FN27] Id.
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[FN28] Id. : 7 U.S.C. § 2050 (repealed 1983).

[FN29] H.R. Rep, No. 97-885. at 1 (1982), reprinted in 1982 U.S.C.C.A.N. 4548.
FLCRA, 7 U.S.C. §§ 2041‘2l055 (repealed 1983).

[FN30] Utter from Bnice Goldstein. Co-Director, Farmworker Justice Fund, Inc., to Maria 
Echaveste. Adm^strator. Wage and Hour Division, U.S. Department of Labor (June 12, 1996)

•» P*-.

IFN31] H.R. Rep. No. 97^86, at 1 (1982), reprinted in 1982 U.S.C.C.A.N. 4548. If a grower could be 
^own to have j^rformed tho acts of a farm labor contractor, then the grower could be defined as a 
farm labor contw^ with babiUty for the worker protections under the FLORA, Jf a farm worker

[PN32] Id.

[FN3.3] Id. at 4543.

[FN34] Id. at 4547.

f f N35] 139 Cong. Rec. 23. E 484 (1993) (extension of remarks not spoken on the floor by Rep. Miller). 

(FN36]MSPA, 29 U.S.C. §5 182.1-1832, 1841-1844(1997).

[FN37J MSPA. 29 U.S.C. S 1854(b). (c) (1997).

[FN38) MSFA, 29 U.S.C. 6 1864(a). (c) (1997) (emphasis added). Much of FLSA case law deals with 
the approbate tests to dateimine the worker’s status under the law. for employee status is 
prerequisite to recovoiy for violation of any rights under the FLSA MSPA, 29 U.S.C. & 1801 (1997).

(FN39) MSPA. 29 U.S.C. 6:1802(2) (1997): "The term ’agricultural employer’ means any person who 
owns or operates a fam ranch, ;^cesfiing establishment, cannery, gin, packing shed or muvery. or 
who produces or conditions seed, and who either recruits, solicits, hires, employs, flimishes, or 
trajETKpoTtE any migrant or BfiaBonsil agricultural worker.**

[FN40] MSPA. 29 U.S.C. S 1802(5) (1997); FLSA. 29 U.S.C. 5 203(g) (1997).

[FN4DFLSA. 29 U.S.C. § 203(g) (1997).

[PN42] Rutherford Food Corp. v. McComh. 331 U.S. 722, 728-29 (1947).

rfN43] Hodgson v. GrifTin and Brand of McAllen, Inc., 471 F.2d 235. 237 (5th Cir. 1973).

[FN4A] 29 C.P.R. § 50r).20(hX4) (1996).

c ““ Ta„d,.Lopez May, 111 P.3d

1FN1G) H.E. Rap. No. 97-886, at 1 (1982), reprinted in 1982 U.S.C.C.A.N. 4552. The Committee's
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[FN47] Id. 
or more
Rosenwasser, 323 U.S. 360 * 362 a945)^li^o^°pDiSJdto ttJ” " United States v.
used modifier "each" and "a^y"^th oTe ^ language of the Act. which
definition of-employeo"meanS^-a^^4ZtYnT*'!^^r’ ^
the definition of the term ■Sov” ^ “ employer." Id. This, together with
that the Act’s lai^aTe^a^Tom^h^^ S ^ ^ “«dude
the miniimiin hourly wage under the Ac^t 11 extended the applicability of the concept of
whether hourly, by^pie^^t of c^-pensation.

employee when paid by the piece as he ia when paid by the hour." Id. ' ^

[FN4S] Rosenwasser, 323 U.S. at 362.

[FN49] Id.

[FN50] H.^. Rep. No. 97-885, at 1 (1982), reprinted in 1982 U S C P A i\r t* ■ - <.
such a central foundation for the Act was i^S^kSLd in irYSS. i “ interesting that
the committee report which ai- afieireel h *■ xr language, but only mentioned in

[FN51] MSPA. 29 U.S. C. § 1802 (1997).

[FN.52] FLSA, 29 U.S.C. 9 203 (1997). See Interpretive Notes and Decisions HCBX14) for list of cases. 

fFN53] MSPA, 29 U.S.C. § 1802(5) (1997).

S'iSivS ‘ C0«iiW in whii .

»«».. t. u.. u... th.

[FN56] 29 C.F.R. 9 S00.20(h)(4XiiXA).(E) (1996).

F.2d 236 (6th Ch. 1973) Qomt emplo^a In^” ^ -
mhapanimt ttnto of contmetor); Mitch.ll 2^ E2riS^5STc” SI® to
employment considered foeuaing on control factors); United States v Bosenw^sS- 32\ U
toad ltoi:*tc‘’it,:l“’ «ntn. » join. cn*lc„^rZS.fi^4tc

McCoch, 331 U.S. 722 -S^lLTht »52c"”^a^r„SttS’Sh:.
cmpi.ym.nt not di«««.d); R..1 v, DriccU Sta«b.»/^“ F M m S
(employ., .tan.. y.„m. lnd.pcnd.nt connneto, M^ch v.

Copr. West 1999 No Claim to Orig. U.S. Govt. Works



11/12/99 FRI 13:48 FAX 2026934642 OCIA

9 sanjalr 117 for educational use only
(Cite as: 9 SANJALB 117, “laS) Page IS

coiwideradj; and Usery v. PUgrim Equip. 
Co.. 527 F.2d 1308 {5th Cir. 1976) (emplayeB Btatua versus independent contractor status considered)).

[PN.57] Boire v. Greyhound Corji., 376 U.S. 473, 481 (1964).

fFNSBj Man: Mer, The Joint Employment Doctrine: Clsj^yinfi Joint Legislative.Judicial 
Conft^on, 10 Hai^ J. Pab. L. & Pol’y 321, 332-33 (1989): " Joint employment ..does 
r,! whether the workers are employees or [not]...the [contractor] has already conceded
that they are ^^oyees. Instead, the ...function,-..is to establish a link with the deep pocket where it 
f ^ intermediary that the larger employer relates to the workera." See also 29 U.S.C.
VTOTA if, accompanying text. Only employees are proper plaintifFs under the
. , e^loyers are proper defendants. Joint employment is only reached if the employee

status of the plaintiff has been established and there esdsts a situation wham a contxac^ris the 
pnn^ employer. Whether the grower who engages the services of the contractor will be a joint 
employer of the employee is a Separate determination.

IFN69] 29 C.F.R, 5 500.200(hX4Xii) (1996).

[FN60] Aiinablfc v. Long and Scott Farms Inc., 20 F.3d 434, 439 (11th Cir. 1994).

[FN61] In order to ^tennine employee status, courts apply what is known as "the economic reality 
Gf dependence test. Linder, supra note 68, at 323, This test "eschews the traditional common law 
nght to con^l test. ^ H R. Rep. No. 97^85. at 1 (1982), reprinted in 1982 U.S.C.C.AN. 4543

799 activity." Rutherford Food Corp. v. McComb, 331
U.b 722, 7w0 (1947). Even Congresianan Miller’s House Report dietinguiehcs between the different 
em^oyment scenanos alleged m agriculture where a worker may be either an independent 
contractor, an employee of an irdependent farm labor contractor, an employee of a grower or an 
employee of both^e and grower under a joint employer detennination. H.R. Rep. No. 97-
885 supra note 14, at 4562-63. It endorses the economic reality of dependence test as applied by the 
courts as to whether the worker is an employoo or and independent contractor. Id. But. as to joint 
^loyer dsterr^tioM the report endorees the fomiulation of Hodgson v. GrifiOn and Brand of 
McAlkn. Inc., 471 F.2d 236 (6th Cir. 1973). Id. However, this case "never reached the question of 
how to an^ze the strode of employment relationships where the crew leader is a bona fide 
indepei^nt contractor. Linder, supra note 58. at 333. Its test is described as a "hybrid manipulable 
M”?he rnt determining whether the workers are the grower’s employees.

1^ ftp court cputioM thit the port^gnJptoTj "ore not pocMciUy
uaeM in al]...Eil-uatioiiB and are ot na value to joint employment determinations." (Emphasis added)

[FN63] Rutherford. 331 U.S. at 727.

[FN64] Id. at 730,

[FN65J Walling V. Portland Terminal Co., 330 U.S. 148, 150 (1947).

° * S Furtne, 88

[PN671 AimaWe v, Ung ajid Scott Forms. Im., 20 F.Sd 834, 445 (Uth Cir. 1984). However, idler 
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publication of the proposed new roles in March 1996, the Eleventh Circuit underwent a seemingly 
miraculous wnversion when it overturned a lower court decision that relied heavily on Aimable The 
court quoted artensively from Rep. MiUer’e legislative history of the MSPA and repeated the mantra 
of economic dependence. WhUe not vacating or overruling its decision in Aimable, this court went to 
great lengths to distinguish its facts from those of Aimabla, and. while applying those factors deemed 
indicative of a joint employment relationahip in 'Aimable, it distanced itself from the distinction 
Aimable ^vocsted between the exnployeE/independent contractor determination and the joint 
employer determination and simply stated that those factors were indicative of the employee's 
economic dependence on any putative employer. See Anterior, 88 F.3d 925.

1FN68] &e. e.g,. Varner, supra note 25. at 452 (calling the Eleventh Circuit’s application of the test 
iactora arbitrnry" and nccusing the court of "utter blindness to economic reality" in its decision in 
Aiiiiiible}. I

[FNG9J Agricultural Worker Protection Reform Act of 1993, aR. 1173. 103rd Cong. (1993).

[FN70] Agricultural Worker PSrotection Reform Act of 1993, H.R. 1173, 103rd Cong. (1993).

[FN71] Id. at 9 13(c) (emphasis added).

fFN72) Only 16 Democratic co-sponsors were found. Agricultural Worker Protection Reform Act of 
1993, H.R. 1173, Bill Tracking Report, available in L EXIS. Legis Library, BLT103 file.

(FN731 Migrant and Seasonal Agricultural Worker Protection Act (MSPAJ. 51 Fed. Reg. 14035 
14035-14036 (1996) (to be codified at 29 C.F.R. pt. 500) (proposed Mar. 29. 1996).

IPN74] Jd, at 14036.

[FN75] 128 Cong. Rec. S3246B (daily ed. Dec. 19, 1982) (Htatement by Robert B. Collyer, then Deputy 
Under Secretary of Labor, accompanying the MSPA’s introduction in the Senate gi^ detailed
explanation of joint employment diametrically opposed to Congressman Miller’s House Report 97- 
885).

[FN76] Id. ;
Finally, in order to deal with the potentially ambiguous situation where workers may be jointly 

employed by a farm labor contractor and an agrieutural employer, the bill adopts the definition of 
the term "employ" used under the IFLSA] as the term has been interpreted by the courts over the 
years for joint employment circumatances,... That determination is based on the facts of the 
individual case.... For example, crew members would be conaider«d jointly employed by the labor 
contractor and farmer if the crew leader assembles a crew and brings them to the farm, and the 
fanner exercises the power to direct, control or supervisia the work or to determine the pay rates and 
methods of payments. Our goal in dealing with "joint employer" issues was very simple: if a fixed 
ditua agricultural business "employs" a covered farm worker for FLSA purposes, it also "employs' 
that farm worker for MSPA purposes. The exact same principles will be used to the term
"employ" in MSPA "joint employment" situationa aa are used under the FLSA.

[PN77] Id. (emphasis added).

[FN78] Id. at S32459 (statement of Sen. Hatch). Sea also supra note 7.

[FN791 Letter from McKown, supra note 7. Mr. McKown cites judicial skepticism about reliance on 
committee reports for statutory interpretation. See; Pierce v. Underwood. 487 U.S. 562, 556 (1994):
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"It ib the function of the courts and not the Legislature/much less a Committee of one House of the 
Legislature, to saj what an enacted statute means."; NLRB v. Health Cara & Retirement Corp.. 511 
U.S. 571, 582 (1994): "The isolated statement in the 1974 Committee £[epoit [did] not represent an 
authoritative interpretation of the phrase-..'’; "Ordinarily a committee report that ie not eicplaining 
a new or altered statutory language has little or no significance m the interpretatioii of the statue." 
American Hospital Ass’n v. NLRB, 899 F.2d 651, 657 (7th Cir. 1990), affd, 499 U.S. 606 (1991).

[FN80] 29 C.F.R. § 500.20 (1997).

[FN81] H.R. Rep. No. 97-885, at 1 (1982), reprinted in 1982 U.S.C.C.A.N, 4552; see also, infra notes 
88-98 and. accompanying text.

(A) Whether the agricultural employer/aasociation has the power, either alone or through control 
of the farm labor Contractor to direct, control, or supervise the workeits) or the work performed (such 
control may be either direct or indirect, talcing into account the nature of the work perfonned and a 
reasonable degree of contract perforinance oversight and coordination with third parties);

(B) Whether the agricultural employer/association has the power, either alone or in addition, to 
another employer, directly or indirectly, to hire or fire, modify the employment conditions, or 
determine the pay rates or the methods of wage payment for the workeifs);

(C) The degree of permanency and duration of ths relationship of the parties, in the context of the 
agricultural activity at issue;

(D) The extent to which the services rendered by the workerfe) are repetitive, rote tasks requiring 
pldllfi which are acquired with relatively little training;

(E) Whether the activities petrformed by the workeifs) are an integral part of the overa.ll business 
operation of the agricultural employer/aaBociation;

CF) Whether the work la performed on the agricuitiiral employer/aGsociation’s premises, rather 
than on premieos owned or controlled by another business entity; and

(G) Whether the agricultural employer/asBoeiation undertakes responaibilitiBS in relation to the 
workerCs) which are commonly performed by employers, such as preparing and/or making payroll 
records, preparing and/or issuing pay ehecks, paying FICA taxes, providing worker’s compensation 
insurance, providing field sanitation fadlities, housing or transportation, or providing tools 2ind 
equipment or materials required for the job (taking into account the omoiint of the mvestment),82

[FN82] 29 C.F.R. § 500.20 (hXSXivXAKG) (1997).

[FNS3] 29 C.F.R. 6 500.20 (hXSXiv) (1997).

[FN8411d.

[FN85]Id-

[PN86]Id.

[FN87] H.R. Bap. No. 97-886, at 1 (1982), reprinted in 1982 U.S.C.C.A.N. 4552.

[FN88] Rutherford Food Corp. v. McComb, 331 U.S. 722. 723 (1947). The Court said the FLSA was 
port of the social legislation of the 1930s such as the National Labor Standards Act and the Social 
Security Act. Decisions under those acts defining employer-employee relationships were therefore 
persuasive by analogy.

fFN89] NLRB v. Hearst Fub., 322 U.S. HI. 124 (1944).

[FN90] Rutherford, 331 U.S. at 730.

Copr. ® West 1999 No Claim to Orig. U.S. Govt. Works
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[FN911 United States v. Silk, 331 U.S. 704, 713 (1947).

IPN92] Baitels V. BLimingham, 332 U.S. 126, 130 (1947): "In the appUcation of social legislation 
tSy ^ •' “ ^ dependent upon the business to which

[FN93] 3j^ Ea^oyees. Not-So-ladependerit Contractors, and the Case of Migrant
Econonu«" Agency Doctrine. 15 Rev. of Law and Sec.

(1) aldll requij-t^ to perform work; (2) capital investment by the worker; (3) opportunity for pmfit 
or loss by the wor^r; (4) degree of control by the employer; <5) performance of the^^ork as^part rfan

® ^ «>du»vl(5 of a» roUBonoWp

[l'’N94] Id,, at 451. Coi^oss restored the control test to the XLRA. In 1948 the Republican controlled 
Congress specificaUy^^ the control test into the dafinition of ’employee’ for social security, and
income tax purposes. Id. (conunentiiig on The Taft-Hartley Act of 1947. 29 U.S.C. S 152(3) (1973)).

[FN95] M. 'The aignificance is that the economic realitieg test cannot be applied to an otherwise 
independent TOUtractor to label him/her an "employee" of the grower. If the contractor is an 
^ployee of the grower, then so are the contractor’s employees and the joint employment issue is

I.FN96]Id.

[FN97] Torres-Lopez v. May, 111 F.3d 633, 641 (9th Cir. 1997).

[FN98] See supra notes 87-92 and accompanying text. 

fFN99]Id.

ITNIOOJ Linder, supra note 58, at 323-24 & n.l5. 

fPNlOll See supra notes 69-72 ajid accompanying text.

[FN102] Li^er supra note 58, at 326: "Yet identifying precisely what 'economic dependence’ 
entails IS difficult for it could plauaibly encompass the relationships of the entire economically active 
population except those able to live on their capital indefinitely."

[FN103] ^able v. Long and Scott Farms, Inc.. 20 F.3d 434. 442 (11th Cir. 1994): ’’ [Tlhe laws that 
logil in fedora] employment law; appellants' leap of

[FN104] Hutherfbid Food Corp. v. McComb, 331 U.S. 722, 723 (1947).

[FN105] H.R. Rep. No. 97-885, at 1 (1982), reprinted in 1982 U.S.C.C.A.N, 4S62-S3.

[FN106] Aimnble, 20 P.,3d at 445.

[FN107] 29 U.S.C. 5S 1801.1872 (1997). !

fFNlOS] Agricultural Worker Protection Reform Act of 1993, H.R. 1173, Bill 'fracking Report.

Copr. ^ West 1999 No Claim to Orig. U.S. CSovt. Works
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availdble in L EXIS, Legis Library, BLT103 file. There wefB 16 co-*ponBoiB, all Deanoerats.

[FN109] Linder, supra note 58, at 322: " [BJecause the staruieture of a joint employment relationship 
differs aignificantly from the structure of an employment relationship not utiliaing a middleman, the 
diepoBitive analysis for determining whether joint employment is present should, in the typical case, 
be the control test.”

[FNllO] Boire v. Greyhound Cotp., 376 U.S. 473. 481 (1984).

[FNlll] William Shakespeare, Hamlet, Act 3. Scene 2: "The lady doth protest too much, methinks."

[FNn2j MSPA, 62 Fed. Reg. 11734, 11737 (19973 (to be codified at 29 C.F.B. pt. 500.20) (proposed 
Mar. 12, 1997); " [National Council of Agricultural Employers] contends that the proposed regulation 
effectively establishes a strict liability test for joint employment.''

[FN113] 29 C.F.B. § 500.20 (hXSXiv) (1997).

[FN114] MSPA, 62 Fed. Reg. 11734, 11738 (1997) (to ho codified at 29 C.F.R. pt. 500.20) (proposed 
Mar. 12. 1997).

[FNllSjld,

[FNllSlId.

[FN117] 29 C J.R. § 500.20 (hXSXivKT) (1997); see supra text accompanying note 82.

[FN118] 29 C.F.R. § 500.20 (hXSXiv)(D) (1997); eee siqira text accompanying note 82.

[FN119129 C.F.R. S 600.20 (hXSXivXC) (1997); see supra text accompanying note 82.

[FN120] 29 C.F.R. § 500.20 (hXSXivXB) (1997); see also TtareB-Lopez v. May, 111 F.3d 633, 641 (9th 
Cir. 1997).

[FN121] 29 C.F.R. § 500.20 (hXSXivXE) (1997); see eiipra text accompanying note 82.

[FN122] See supra notes 69-72 tmd accompanying text.

[FN123] MSPA. 62 Fed. Reg. 11734, 11738 (1997) (to be codified at 29 C.F.R. pt. 600.20) (proposed 
Mar. 12, 1997).

[FN124] MSPA, 29 U.S.C. 5§ 1801. 1803(aX3XE> (1997): Thin DOT- example is disingenuous because 
under the MSPA, custom combining, hay harvesting, or sheep shearing operations are o.lready 
Bpecifically exempted. If truly no liability would attach to such entities under the new expansive 
rules as DOL suggeetB, why was it necessary to exempt such operations imder the Act for which the. 
more narrow rules were written?

IFN125] H.R. Rep. No. 97-886. at 1 (1982), reprinted in 1982 U.S.C.C.AN. 4553.

[FN1263 29 C.F.R. S 500.20 (hXSXivXA) (1997); sea supra text accompanying note 82.

[FN127) Torres-Lopez v. May, 111 F.3d 633, 642 (9th Cur. 1997). The court found that the grower 
"controlled the overall harvest schedule and the number of workers needed for harvesting by

Copr. ® West 1999 No Claim to Orig. U.S. Govt. Works
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btagsfering the planting dates of the ciicumberB. “

[FN128] 29 C.F.R. S 500.20 (hXSXivXF) (1997); see supra text accompanying note 82.

[FN129] 29 C.F.R. § 500.20 (hXSXivXD) (1997); see supra text accoxnpanyiirg note 82.

[FN130] 29 C.F.R. § 500.20 (hXSXivXC) (1997); see supra text accompanying note 82.

[FN131] 29 C.F3. 5 600.20 (hX5Xiv) (1997).

[FN132JR
[FN133] MSPA, 62 Fed. Reg. 11734, 11738 (1997) (to be codified at 29 C.F.R. pt. 500.20) (proposed 

Mar, 12.1997).

LFN134] 29 C.F.R. § 500.20 tbXSXivXF) (1997); see supra text accompanying note 82.

(FN135] 29 C.F R. S 600.20 (hXSXivXD) (1997); see supra text accompanying note 82.

[FN136] 29 C.F.R. S 600.20 (hXSXivXO (1997); see supra text accompanying note 82.

[FN137] MSPA. 62 Fed. Reg. 11734, 11738 (1997) (to be codified at 29 C.F.R. pt, 500.20) (proposed 

Mar 12. 1997).

(FNlSSlId.
[FN139] Aimable v. Long and Scott Farms. Inc., 20 F.3d 434, 439 (11th Cir. 1994).

[F N140] Antenor v. D & S Farms. 88 F.3d 925, 929 (11th Cir. 1996); Aimable. 20 F-3d at 439.

(FN1411 MSPA, 29 U.S.C. § 1802(5) (1997).

[FN142] Antenor, 88 F.3d at 929.
IFN143I Linder, supra note 68. at 326: " (Udentiftring predsely what ’ccono^c dependence’ en^B 
iB difficult for it could plausibly encampaas the relationebipE of the entire economical y a 
population except those able to Uve on their capital indefinitely."

LFN1441 FLSA, 29 U.S.C. 5 203(g) (1997): "’Employ’ incLudes to suffer or permit to work."

[FNU61 MSPA Clarification Act of 1997. H.R. 2038, l06th Cong, (introduced 26, by Rep. 
Canady of Fla.). Twenty-three co-spon®>« had been attracted as of July 14, 1998, subcommittee

hearingH held Apr. 21, 1998.

[FN146] Id. at S 7-

[FNUTlId.

trN148]Id.'

[FN1491 See supra text accompanying notes 36-39.
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[FNlSllId. '

[FN152] Consider "no-fault" automobile insurance scibemee to address the lack of ^ ft,
victims offjnancially irresiWMihle uninsured motenrt*.

[PN163] MSPA. 29 U.S.C. § 1812-1814 (1997).

[FN154)Id.

'*«- p™»>8En.™d b, . viplatidn of a»a Ac add or 

[FX156) Boire v. Greyhound Coip., 376 U.S. 473,481 (1964).

[FN157] Real eBtato agents and hrokore. appraiaarB, pert control advisens to mention a few.

requires coatractore to have "an insurance policy or a liability bond, for r^P«*y from the ownenihip, operation, or the reusing to ^ operated.
^4TixTxCm9^7f “"y migrant or seasonal agricultural worker." MSPA, 29 u!s.C. 5

[FN159] 29 C.F.R. § 500.20 ChX6XivXA) (1997).

[FN160] 29 C.F.R. § 600.20 (hXS) (1997).

[FNieiJMSPA, 29 U.S.C. § 1001 (1997) (emphasis added).

END OF DOCUMENT
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Suggested language in re. FLC bonding study:

The Secretaiy (of Agriculture) shall transmit to the Congress by September 30,2000 a 
report, prepared by the Office of die Chief Economist, on current practices and policy in 
tlie States concerning bonds to secure payment of employee wage obligations of “farm 
labor contractors” as that term is defined in section 3(7) of the Migrant and Seasonal 
Agricultural Worker Protection Act, 29 U.S.C. § 1802(7). The report prepared by the 
Office of the Chief Economist shall include; (a) a summary of state law requirements for 
such bonding of farm labor contractors; (b) an analysis of the role of farm labor 
contractors in the allocation and provision of farm labor for work performed by seasonal 
and migrant agricultural workers, and the effects that state law bonding requirements 
liave bad on the availability of farm labor contractiiig services and labor; (c) an 
economic assessment of the availability and costs of such bonds for farm labor 
contractors; and (d) an assessment of the effect of such bond requirements on total farm 

labor compensation cost.



The Honorable Paul D. Coverdell 
United States Senate 
Washington, D.C. 20510

Dear Senator Coverdell:

It was a great pleasure to meet with you and Senator Lott 
earlier this week for a constructive discussion of our mutual 
concerns. I received your memo yesterday and I appreciate your 
prompt follow up.

I understand and appreciate your concerns, and those of your 
constituents, regarding agricultural labor issues § and the 
temporary nonimmigrant agricultural worker, or ^-2A,§ program in 
particular. I am pleased to designate an individual from my 
immediate office, Ms. Stephanie Swirsky, to serve as an ombudsman 
for Georgia growers and the principal point of contact about 
their concerns. I have also asked Ms. Barbara Kelly, my 
Representative in Region IV, to assist Ms. Swirsky in the field 
with this responsibility. I know that Georgia growers are 
concerned about the availability of agricultural labor and the 
stability and reliability of the agricultural workforce, as well 
as the structure of the H-2A program and its enforcement. I 
trust that our ombudsman will prove to be a valuable new asset in 
fostering a constructive dialogue with your constituents.

In addition, we are committed to working with you 
energetically to seek legislation authorizing the bonding of farm 
labor contractors. Bonding will serve as a means of mitigating 
the potential for labor and immigration violations that 
unscrupulous crew leaders may commit in their recruitment and 
employment of agricultural workers. In response to your request 
for technical assistance, we have drafted the enclosed - 
legislative language which we believe will accomplish this. We 
are eager to work with you to use the legislative opportunities 
at hand to see this simple amendment passed by the Congress.



I am hopeful that these good faith efforts will be seen as 
reflective of my sincerity in addressing your constituents' 
concerns, and am confident that I have met the conditions you 
have outlined. I look forward to speaking with you in the next 
week to confirm our mutual understanding, to begin discussions 
about how to implement these initiatives.

Sincerely,

Alexis M. Herman

Enclosure

cc: Senator Trent Lott

^ ^ .AW W ^ ^



29 U.S.C. §1813(a) is amended by adding subpart (7) as follows

(7) has failed to secure and maintain proof of 
financial ability to discharge financial obligations 
under this Act. The required proof may be a surety 
bond, irrevocable letter of credit, a cash deposit, or 
other approved financial instrument in the amount and 
form required by regulations to be issued by the 
Secretary.



QMB LABOR BRANCH ID : 202-iyb-lbyb ULI yy ir-ou iNU.uui r.ui

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON, D.C. 20503

LABOR BRANCH FAX SHEET

DATE: JIJILLI^

TO:

FROM: l-- Y) a (:2 y yl f > Tu /i r z.

COMMENTS:

9^ ^

NUMBER OF PAGES 

(INCLUDING COVER)

CONFIRMATION: (202) 395-3262 

FAX NUMBER: (202)395-1596



0MB LABOR BRANCH 10:202-395-1596 UL 99 INO.UUi r.u^
tvfrf /7Y

29 U4S.C. § 1813(a) is amended by adding subpart (7) B3 follows:

(7) has foiled to secure and maintain proof of SnanciaJ abilir/ to diacbarge financial 
obli^dons under this Act. Tbo required proof may be a surely bond, urevocabie letter of 
credit, a oa«h deposit, or other acceptable financial iafitriuncnt.
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(5) a dttclaratian, subscribad unci 
sworn to by tne appllcani, consent' 
!no to th« danlonaiion by a court of the 
Secretary as an agent available to ao- 
oept service of summons in any action 
against ttte applicant, tf the applicant ha& 
left the jurtaditlion In which the action Is 
commorjced or otherwise has become 
unavailable' to aooopi Eervioe.

(A) of any crime under State or 
Federal law relating to gambling, or to 
the aal«, distribution or possession of 
alcoholic oeverages, In connection vrlth 
or incident to atry famn labor contract- 
;ng activities; or

(B) of any felony under State or 
Fadara! law Involving robtjery, bribary, 
extortion, emtx<^jrlement. grand larceny, 
burglary, arson, violation of narcotics 
law*, murder, rape, aasauit with Intent 
to Kill, assault which Inflicts grievous 
bodily injury, prostitution, peonage, or 
smuggling or harboring Individuals who 
have entered the United States illegally; 
or

(6) has been found to have vio­
lated paragraph (1) or (2) of Sectioo 
274A(a) of the Immigration and Na- 

cant or holder — ^j^onallty Act,®
'1) has knowingly made any mle^^b) (i) The pe^n who Infused tha 

representation In the application for such issuance or renewal of a ceriifioate or 
cerUticate; whose certificate Is suspended or re­

voked under eub&sction (e) shall be af- 
(2) is not the real party In Interest forded an opportunity for agency hear- 

in the application or certificate of regis- request made within thirty
tratlon and tfi© real party in interest is a (jayg aff^r the rtato of issuance of the
person wfio has been refused issuancG __
or renewal of e oertHlcate, has had a 
certificate suspended or revoked, or 
does not qualify under this section for a 
certificate;

REQtSTRATlON OETERMiNATIONS

SEC. 103. (a) Ih accordance with regu­
lations, tha Secretary may refuse to is­
sue or renew, or may suspend or revoke, 
a certificate of registration (Including a 
certificate of registration us an employee 
of a farm labor contractor) If the appii-

(3) has failed to comply with tfiis 
Act or any regulation under this Act;

(4) has failed —

(A) to pay any court judgment 
obtained by the Secretary or any other 
person under this Aot or any regula­
tion under this Act or under the Farm 
Labor Contractor Reglatration Act of 
1963 [7 U,S.C,A. § 2041 erauq.] or any 
regulation under suoh Aot, or

(B) to comply with any final or­
der issued by the ^cretary as a result 
of a violation of this Act or any regula­
tion under tfiie Act or u violation of the 
Farm L.abor Contractor Roglstration Act 
of 1953 or any regiriation under such 
Act;

^6} has been convicted within tfie 
preceding ffve years —

'’The 1986 amiivlftient (sec, ICUb) at Pub. Uw 
90-S03) added this provision iveArding ftmpi&y. 
ment ol illegal ollefit. The roiorsneod provtsione 
of ITiB Inimigrabciri a'hd Kaaonality Aet (8 U.8.C, 
13?4a(a)(l) and (2)) read M tollows:

(a)(1) ir^UENF.KAL. — IIIB Unlawful for a per­
son or otKer entity —

(A) to hire, or to reofuii Ol refaf for a lee, 
tor 8fT\ploymem In the Unites Srate*, an alien 
Knoarlng tha alien is an urxauihortted alien (as 
defined In eutmaction (h)(3)) [of this iNA seotionj

rappaot w auoh empioymeni, or
(B) fl> to hire for em^oyTTxtni in The United 

Slaws an individual vritfioui. complying »i'(!h the 
roQuirement# of aubaeotion (b) |ot this ina eec- 
tlon] or (II) If the person or entity Is an agdcutuinl 
asBOOlation. agrteuitural anptoyer, or farm labor 
oomr&otor (as defined in eectior 3 Of the Migrant 
and Seasonal Agricultural Worker Proteoticn Act), 
to hl-e, or to recruit or refer tor a fee, for ernplcy- 
inent Iri ihs UnHod Steles an lr<tMdu«i NVlthoul 
contplying wdih the regulremente ot subsection (b) 
[of this INA section].

(2) continuing employment. - It Is un­
lawful for a perBun or oifier entity, aneir hiring vt
alien for entploymenl in aocordanc-e with para­
graph (t) [ot This INA siAsocvun], m c-jounue lo 
employ the alien In the United 9tflU«B knowing tne 
alien Is (or has Dacome) an unatimorlzed alien 
wlih reepaoi to such employment

notice of the ratufeal, auopenaion, or re­
vocation. In Buch hearing, all laauee 
shall be determined on the record pur­
suant to eaction 654 of tnie 5, United 
States Cod®. II no hearing is requested 
as herein provided, the refusal, sus­
pension, or rcvooatlpn shall constitute 
A final and unappealable order.

(2) If a hearing 1b requested, the 
initial agency doDision ehalt be made by 
an administrative law judge, and such 
decision shall become the final order un­
less the Secretary modifies or vacates 
the decisiori. Notice of intent to modify 
or vacate the decision of the adminis­
trative law judge shall bs Issued to the 
parties within thirty days after the deci­
sion ot the administrative law judge. A 
final order wfiloh takes affect under this 
paragraph shall be subject to review 
only as provided under subsection (c).

(c) Any person against whom an order 
has been entered after an agency hear 
Ing under this section may obtain review 
by the United States district court for any 
district In which he is located or the 
United StatoB District Court for the Dis­
trict ot Columbia by filing a notice of 
appeal In such court within thirty days 
from the date of such order, and simul­
taneously sending a copy of such no­
tice by registered mall to the Secretary. 
The Secretary shall promptly certify and 
file in such court the record upon which 
the order was based. The findings of 
the Secretary shall be set aside only if 
found to be unsupported by substantial 
evidenoe as provided by eectlon 706(2) 
(E) of mi® 6. United States Code. Any 
tlnal deolalon, order, or judgment of such 
District Court concerning such review 
shall be subject to appeal as provided 
In Chapter 83 of title 28, United States 
Code.

TRANSFER OR ASSIGNMENT; 
EXPIRATION; RENEWAL

SEC. 104. (a) A certificate of registra­
tion may not bt> trana#«rr«d or assigned.

(b) (1) Unless earlier suspended or 
revoked, a certiflcaie shall expire twelve


