
INS Sued Over Investor Rules
Agency Rlegally Changed Policy, Foreign Applicants Allege
By Ben White

Special CO The Washington Post

A group of 200 foreigners filed 
suit against the federal government 
yesterday, alleging that the Im­
migration and Naturalization Ser­
vice illegally changed the rules gov­
erning a controversial policy that 
grants legal immigrant status to 
foreigners who promise to invest at 
least $500,000 in the United States 
and create at least 10 jobs here.

The suit, filed in U.S. District 
Court in San Francisco, contends 
that INS exceeded its authority by 
changing the policy in late 1997 
and again last year, making it hard­
er for some foreign investors to get 
final approval for their business 
plans and thus have their tempo­
rary resident status changed to per­
manent. '

The INS contends that the basic 
requirements of the program re­
main the same and the changes 
simply clarified the rules to pre­
clude a rash of complex financial 
plans that may have met the letter 
of the original law but in reality did 
not invest any money or create 
jobs.

Congress passed the controver­
sial immigration program in 1990 
to spur foreign investment and job 
creation in the United States. It 
created a new visa category confer­
ring resident status on foreigners 
who submitted business plans 
promising to create at least 10 U.S. 
jobs by investing at least $1 mil­
lion—or $500,000 in some high- 
unemployment areas—in new or 
existing businesses.

To have their resident status

changed from temporary to perma­
nent, foreign investors must dem­
onstrate that they actually invested 
the money and created the jobs.

It is that verification process 
that the plaintiffs—and the Amer­
ican marketing and investment 
firm that put together their busi­
ness plans—contend INS has ille­
gally changed without public re­
view or comment, leaving the 
investors and their family members 
in danger of deportation.

“These people can’t go forward.

“All INS is saying 

is: ‘Show me the
money. 5 n

— spokesman Russ Bergeron,
Immigration and Naturalization Service

they can’t go backward and they 
can’t go side to side,” said Bill 
Cook, a former INS counsel who 
now represents the Greenbelt firm 
American Immigration Services 
(AIS), which assembled the busi­
ness plans for the 200 plaintiffs.

“They are basically stuck in lim­
bo,” Cook said. “What you have 
here is the people at [INS] don’t 
understand these complex trans­
actions and, automatically, any­
thing that they don’t understand 
becomes fraud and abuse.”

INS spokesman Russ Bergeron, 
however, said the agency began to 
see a dramatic rise in applications 
for the foreign investor visas in 
1997. That increase, he said.

prompted the agency’s general 
counsel to review the plans being 
put together by AIS and other 
firms and to rule that they did not 
meet the visa program’s require­
ments.

In 1998, according to Bergeron, 
the INS’s Administrative Appeals 
Office issued four “precedent” rul­
ings further clarifying what criteria 
investors would have to meet to 
have their plans approved and ulti­
mately have their temporary resi­
dent status made permanent.

“On the surface, they appeared 
to meet the requirements of the 
law,” Bergeron said. “But [INS] ex­
aminers were raising questions and 
basically what they were saying 
was, while these plans on the sur­
face created the appearance of in­
vesting $500,000, they were so 
complicated and convoluted in 
their structure that it vras difficult 
to ascertain if that was actually the 
case.”

Bergeron said the plaintiffs in 
the San Francisco lawsuit—and 
any other foreign investors—are 
free to draft new business plans to 
clarify that they have actually in­
vested at least $500,000 and creat­
ed at least 10 jobs.

“All INS is saying is: ‘Show me 
the money. Where is the money?’ ” 
Bergeron said.

Cook, however, argues that INS 
is chmging the rules without in­
forming the foreign investors, mak­
ing compliance impossible.

“The sad commentary here is 
the refusal of [INS] to sit down and 
tell [the investors] what they want. 
We’ve been reduced to tr^g to 
guess,” Cook said.
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Green-Card Blues
A Visa Program to Spur 

foreign Investments 

Creates Grief for Some
The Rich Were the Targets, 

Then Lawyers Got Clever; 
Now, INS Clamps Down

Why the Heuers Face the Boot

By Barry Newman '
Stheet Journal^ FREDERICKSBURG. Texas-The letter 

ttat has mined Doris and Wilfried Heuer’s 
lives arrived on OcL 22 at their little white 
house on College Street. It came from a com­
pany called AIS, and it told the Heuers, who 
are German, that the Immigration and Nat­
uralization Service had changed its mind 
about having let them into the country.

‘etter said.that ms would cancel benefits that it had 
previously granted over the last seven years 
to thousands of individuals.” But the ms 
was canceling benefits now, and the Heuers’ 
visa TOuld almost certainly be among them 

The letter presented the couple with 
three options: Run to Canada, fly home to 
Germany, or fork up $500,000. It asked the- 
Heuers for an “immediate response."
An Extraordlnaiy Visa 

AIS was in the business of procuring 
^en carts for its customers-permanent 
U.S. residence-by using a special visa 
meant for the rich. Congress created the 
visa in IMO. believing rich people might 
like moving to America. Congress was 
wrong The poor may mob the Golden 
I^r, but the rich often don’t appreciate 
the long reach of America’s tax collectors 
They generally steer clear.

U.S. offered to 
swap 10.000 green cards for investments of 
$1 inillion. or $500,000 in depressed areas 
Each investment would be expected to give 
10 Americans jobs. That adds up to over $5 
billion and 100,000 jobs a year, if lO.OOO in­
vestors would only immigrate. In 1992, 
they numbered exactly two dozen.

But then AIS came along. It was bom as
American Immigration Services; the name.

a mouthful, has been cut to its 
initios. The founders, a group of bankers and 
dwelo^rs, took on some prominent help: 
Diego Ascencio, still AIS president, was a for­
mer ambassador who once spent 61 days as a 

Colombia. A board member, 
PresOTtt Bush Jr., was a brotherof the former 
president and chairman of the USA-China 
Chamber of Commerce. Mr. Bush, who re­
cently stepped down, was recruited for his 
China contacts by Gene McNeaiy, who be- 
^e an AIS lawyer. Under President Bush 
Mr. McNeary had been INS commissioner 
the top dog. He now has also distanced him­
self from AIS, but the investor visa was set in 
motion-slow motion-on his INS watch 

AIS set out to get the visa moving. Its 
method was the classic American response 
to a sluggish market: It discounted.

Focusing on East Asia but covering the 
globe, an AIS sales force charged out.

promising to ver an American green 
cart in a matter of months-not for SI mil­
lion or even $500,000. but for a bargain 
price of $125,000. To accomplish that, AIS 
used a set of devices that might have been 
familiar to bankers and tax attorneys, but 
took the INS years to understand. Thanks 
to these maneuvers, the investor visa 
would no longer be for the rich, but for the 
middle class-for people like the Heuers.

Who went for it. They quit their jobs, 
sold their house in Bavaria and all but 18 
boxes of their worldly goods, took their 
young son out of school, plunked down the 
money and moved. A year ago Januaiy, 
they started over in Fredericksburg, this 
old German enclave In the Texas hill coun- 
tiy. Four months ago, AIS told the Heuers 
that they had, in fact, landed in the middle 

lawyers and former 
pS lawyers over the Investments AIS had 
been offering. Their cut-price green cards 
look like anything but bargains now 

“It seemed 100% safe,” Doris Heuer 
says, standing at her kitchen stove. On a 
warm winter’s afternoon, she is fixing Wil- 
fned a chicken-and-rice lunch before he 
goes to work. She is 36 years old. with a 
ready smile and fluent English. “When we 
go our visas, we were so glad.” she says.We thought we’d made It.” ^

Her husband sits at the table, his son’s 
drawings on the wall behind him. Daniel, 
who is nine, is at school. Mr. Heuer is « 
years old; the hair on his head has turned 
to fuzz. It s a pretty bad way to get a green 
“‘■I; he “ his wife sets a plate in 
front of him. “But the reputations of these 

people could really raise no doubts ”
He reaches for a plastic ketchup bottle and
STiic ^ I learned
that INS had been approving these visas 
for years. I thought: This must be fine.”

Heuers didn’t know was that 
INS clerks were approving visas based on 

Pleve Turn to Page AS.jOolumn I
Vestments the agency now admits they 
fiR^nM \“"’P*‘ehend-plans clothed in the 
financial finery of promissory notes, guar-
rpif™ payments, pools.

““1 “11s- was 1997 before the consuls at several US em-
alarmed. Only then Me INS wake up. scratch its head, and 

brihg down the curtain on the whole show

nf introduced new standards

“‘her company in 
^rin^ regulations or hold

‘°‘«'ly unconsti-Ss hpiri whf mf' ‘he former
®‘“1 represents AIS clients.

YOU can t change the rules without chang­
ing the regulations, which requires public 
comment. The INS never did that.”

.’’Once people’s rights are set, what, the 
^S can go back years and tell them their 
petitions shouldn’t have been approved"^" 

a past president ‘"’migration Lawyers’ As-'
SMiatlon. Weve changed our view of
nielVtPd 'in “‘’®r®’- P®"- “’® ®®rds carry conditions. In two
pie acted in reliance. I don’t accept it.” years, the INS will look again, to see if the

enterprise is still on its feet-just as it does 
when a foreigner marries a U.S. citizen; 
the INS checks back two years later to 
make sure the marriage was real.

But the £ ilation’s director. Jeanne 
Butterfield, detects a pattern: In Con­
gress authorized the INS to deport immi­
grants who committed crimes decades ago, a 
law that has led to both roundups and consti­
tutional challenges. “’This is a tendencj' in 
the immigration area,” Ms. Butterfield says. 
So now the INS Is chasing down confused in­
vestors along with reformed robbers.

' aearing dishes after lunch, Mrs. Heuer 
says. “We read articles about people being 
deported who have been here for years." 

..’’I have nightmares.” says Mr. Heuer.
I see myself being put into handcuffs and 

taken to the airport.” ■
;-He goes into the bedroom to put on his 

work clothes and comes out in a candy- 
striped shirt with “Heuer” stitched above the 
pocket. Snagged between AIS and INS-be- 
tw^en a difficult deal and a hart-nosed gov- 
ernment-the Heuers are living fnig^ly this 
winter. To save on health insurance, Mr 
Heuer has taken a job at his son’s school. He
Is earning $6.28 an hour-as a janitor. 
Oiiginal Intent

^ This isn’t quite what Congress expected 
of immigrant investors 10 years ago, as 
Hong Kong’s wealthy made tracks for New 
ZealMd, Australia and Canada ahead of 
Stain’s pullout. Canadian provinces were 
hawking residency for under $200,000 
Watching money like that rebuild Vancou­
ver, the U.S. went for a piece of it. Just 
then, the Germanys reunited, and the 
Heuers started itching to get out, too.

Easterners, they felt, were befouling 
Germany with nasty taxes and nasty man­
ners. Most of all, Mr. Heuer, an agricul­
tural technician for Bavaria’s government, 
saw his hopes of owning a business crum­
bling with the Berlin Wall. “At a certain 
point you get tired of working for some­
body else,” he says. "The best country for 
becoming self-employed and staying self- 
employed-that’s America.”

So the Heuers took to playing the U.S. 
green-cart lottery, and lost four years in a 
rqw. Meantime, Mr. Heuer staked out a 
claim in America: He spent his mother’s 
legacy—$495,000—on eight-tenths of an acre 
on a busy highway in North Carolina with a 
Chick-Fil-A chicken restaurant on it. But it 
was 1996 before he read about AIS and its 
cheap-visa program. The Heuers sent a fax, 
and soon they were in the Hofbrauhaus in 
Munich, eating weiss wurst and listening to 
hffie Meier, an AIS representative, deliver 
his spiel.

"We asked questions, we made a list" 
s^s Mr. Heuer. “What I really couldn’t 
figure out was how you can get this kind of 
visa, which costs $500,000, when you only 
have to pay $125,000. Mike Meier said the 
law of this visa allowed very much...” 

“Creativity,” Mrs. Heuer interjects.
;^“No, flexibility,” says Mr. Heuer. 
Very much flexihillty.”

A Complex Arrangement 
' 'Pared down to basics by lawyers in and 

oQt of the INS. here is a generic sketch of 
the way the investments worked:

.. Anywhere from 10 to 100 foreigners join a 
limited partnership, each chipping in 
$125,000 in cash. The visa company lops a fee 
off the top—about 15%—and flushes out a 
young American enterprise (or a dying one) 
in, need of investors. ’The foreigners sign 
promissory notes, pledging the enterprise 
another $375,000 over time. The INS endorses 
the arrangement and dispenses the green 
carts.
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*s?2;s;s:s.;£issS5^h reserve to pay off any partners

'¥CJSSK™St»«j«-'
Udns on the partners’ green

SSftSSSS« 

„jrrSiSS«j«
^een-card interview, and went straight 
° WtKe^ Sers left the Hojrauha^^

• ruKi“«'-"s
about the company it bought into, except

' that it was someplace in Louisiana. They 
never expected it to net them a cent of 
profit. “What we wanted to get out of it,"

I 1 Mrs. Heuer says, “was a green card."
A Matter of Disclosure

The Heuers weren’t naive, and neither 
were AIS nor its imitators. An AIS vice 
president, Andrew Palmer, freely admits 
that its strategy was to find feeble Ameri­
can companies and put them on a slow cash 
drip. If they expired after two years, fiiie.

“This was an effort to provide a service, 
make an investment and get people green 
cards," he says. “Normally, the invest­
ment is liquidated.” As one lawyer defend­
ing the technique later told an administra­
tive panel: “If anybody suggests that this 
is a wonderful Investment” with a goal be­
yond getting them lawful, permanent resi­
dence. “they’re lying and they’re crazy: 
they’re brain damaged, all right?"

Brain damaged may not be a fair way to 
describe the INS, but naive could fit. Its 
staff folded most of these features into the 
official rules. Including balloon payments 
and promissory notes. A 1993 INS opinion 
said it was “entirely appropriate” to let in­
vestors sell out the instant their green 
cards went permanent. Technically, it was 
possible to apply for the visa while ponying 
up less than $125,000, even no cash at all.

“AIS filed cases to see what was accept­
able to the INS,” says William Cook, an AIS 
lawyer and himself a former INS general 
counsel. “When things were approved, 
they would redesign their program to fit. 
Much has been made about how aggressive 
the programs were, and the implication 
was that as they got more aggressive, they 
got more fraudulent. The reality is it was 
not the companies leading the INS. It was 
the other way around. ’They took their lead 
from the INS. Everything criticized by the 
service was approved by the service before 
it was widely marketed.”

“Did it make business sense?” asks 
David Hirson, a California lawyer unre­
lated to AIS. “No. Was it disclosed up front 
to all parties concerned? Yes.”
Have Visas, WUl Award Them

In a famously close-fisted agency, having 
10,000 visas lying around may have led to an 
uncommon laxity. In any case, the prospect 
of nailing a green card fast and cheap made 
the investor visa newly appealing. For AIS 
and others, business took off. AIS clinched 
two dozen deals for about 600 investors plus 
their families. Some promoters did market 
direct investments of the full $500,000 to $1 
million. Others, however, jumped m with 
even deeper discounts than AIS offered. In 
1997, the INS approved 1,110 new petitions- 
and then the State Department called time 
out.

The INS routinely passes approved peti­
tions to U.S. consulates; consulates issue 
the visas. In the spring of 1997. AIS noticed 
that three petitions were stuck m Tokyo.
An AIS memo, furnished by the company,

; says a vice consul there was alleging 
AIS may be engaged in cramn^l activi^ 
and facilitates illegal conduct. AIS de- 

■ manded a retraction and an apology. In­
stead, more challenges flew in from con­
suls in Taiwan, Hong Kong and China.

No strangers to deceit, the f^t
wanted toknow if theforeignersMyh^toe
capital to back their notes-and if so. co^d « 
be cashed and carried to the U.S. to dehver on 
a $375,000 promise. Promoters, the consuls 
sensed, had pushed every INS conce^° 
its limit: green cards were going for to httte 
money, and to UtUe of that wm ^‘o 
American businesses. Mostly, though toey 
wre as dazed as the clerks at the ms by 
what struck many as legalistic gobbledy-
^“We would get 6-inch stacks of docu­
ments.” says an official overseas who 
not to be named. “We’re not “c°unt^.
We’re trying to apply practi^
So the lawyer comes in “d says tore s 
promissory notes, tores this, tores 
that. Yeah? So? What’s your pomt?

The only point clear to to consuls im 
how to react; Refuse to visas, and ship 
those stacks of paper back to America.
A Rough Landing

Where toy finally landed on David Mar­
tin’s desk. Mr. Martin, a law professor, was 
then INS general counsel. He took a dose

“'S'S'S
him like bonds; Fixed interest over a fixed 
period with a money-back ^t^tion of to $500,000 was forked up. 
parked in banks and dribbled into job 
ation, only a fraction of that was ever placed
at real risk. .nu„ me itMr Martin wrote a memo. The INS, it
said “lacked suffident empirical or theoret­
ical knowledge of busines Prachce" )o res­
ize that it had been taken for a nde. Its ^rks 
“simply failed” to see that to tavestoent 
platB were debts posing as equite. With 
its increased knowledge,” Mr. Martin wrote,
“it is now dear to to service that to pro;
grams discussed above violate existinglaw.

December 1997. to memo was bsu^ 
for internal INS use. In January IMS. on 
visas granted by a less-particular ^ere 
pan consul in Germany, to Heuers arrived 
in Fredericksburg.Another party of Germans founded the 
town in 1846, having *>ee",fhmflamm^ oih 
of an investment by a man. The Heuers had heard tot fteder- 
icksburg was still German. At a 153-year 
distance, it’s as German as a “W toira 
gone touristy can be. On Main Street 
rtores selling wind chimes alternate with 
beer haUs. The German Heritage Commis­
sion suppUes tom all with German si^.

“’They bread their jagerschmtzel here 
and you never bread a jagersclmi^el in 
Germany.” Doris Heuer says, but she and 
Wilfried were content to rent a frame 
house under a pecan tree, down the street 
from to Hagels. the Je^chkes and to 
unkes. In February. AIS sent them a wel- ^e letter” thatsaid. “We hope your jour­
ney to your new Ufe is a pleasant one...

The family settled in to wait two yeare 
before the INS lifted the conditions on toir

in North Carolina. Then they wotod se 1 it. 
buy a campground or a bed-and-breakfast, 
and at last go into business for tomselve^ 
It would be 10 months before the Heuers 
learned what the INS had concluded a 
month earlier: that the comhtions on their 
green cards would never be lifted.
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Handed down last summer, they banned ^ even sure what it
fixed returns, _resem_ funds, r^emption theirfixed returns, reserve funds, ^empuon ^id with their money, guarantees and ofi-the-top fees. Foreign m-, “ believe there is a business,

; leg^, and can convert it to dollars easily. .... . oh„„t thatIS, UlC I cai 7 —- ” "They needn’t worry about that. 
According to AIS, the Heuers’ partner­

ship invested in Corporate Personnel Ser­
vices Inc., or CPSI, on Bayou Lafourche in 
Urose. La. Lyle Degelos, a small-business

, lC5<lUjr« cuiu Mua Mfiivwih av w <. They must present “comprehensive and cred 
■ ible" plans to create jobs. Partnerships, in ef 
feet, were through. Visas would be awardet

: solely to direct Investors, pure and simple.. | j,rose l* i,vic “ _
. And the INS also claimed the right to r^ consultont ’who introduced the companies, 
voke every green card its clerks had issued ^ ^ j^ew Orleans,
because they didn’t have a clue what they recruitment." Mr. Degelos
were doing. Investors who had cleared the ' — ^ ^—

^ ^ , ... “They do recruitment," Mr. Degelos
were doing. Investors who had cleared the business. “They provide en-

; two-year hurdle would be spared. But when | yironmental personnel-the bottom side of 
■ It rame time to review conditional green .„„.*«._o„airDmontjiTnninvinent re-; two-year nuroie wouia oe sparea. dui wnen | yij.onnjental personnel-the bottom siae oi it came time to review conditional green waste-management-employment re­
cards, the Heuers and those like them quifement." Garbage collectors. CPSIcams, me neucio aim mwac quirement. Garbage coueciors.

; would get no mercy. j,jj.es out over i,ooo of them on contract in
“It was a lot easier to deal with people jq states," says Mr. Degelos.

who hadn’t moved," David Martin says now; --pjjgy’re large. Getting larger." 
he has left his Job as INS general counsel and j out that AIS didn’t Invest only in
gone back to teaching. “After I left, there jgjjures. CPSI is in the black, Mr. Degelos 
was a lot of discussion on whether room „„„ Bmnrth was crpatlv assisted bv 
could be found for people who’d moved and 

: were still in the conditional period. I don’t 
know how that came out" Mr. Martin is told.
“Well," he says. “It’s a genuine human

says. “Ite growth was greatly assisted by 
money received from AIS." How much 
money? “A substantial amount Over 
$100,000. It w'as just a godsend. My word, 
it’s a success story, and AIS had a very sig­
nificant part to play In it"

Despite several requests and written 
permission from the Heuers, AIS has not 
provided documentation for the invest­
ment. However, it did tell the Heuers that 
their partnership has 10 members. Mr. 
Cook, the AIS lawyer, says it follows the 
usual pattern. That would mean, he says, it 
took in $1.25 million in cash, plus $3.75 mil­
lion in promissory notes. Each investor 
would have wound up contributing all of 
$10,000 to an agency that “creates" jobs by 
recruiting garbage collectors on contract 
for sanitation companies. The rest of the 

would shine a precious jewel, sne snascs money would have gone fees, Mr.
a thermometer and slips it under a child’s Cook says, or is sitting in a imt Mcount. ^ fonpi™“Why is it that a man like this, who “We were countog on $280,0M mor^ 
pays^to come here, has to fight so hard to says Mr. De^los. We re aPP^^y 
staV Any student in this school would un- ing to get it, for reasons not known to me. 
derstand Why the INS has such a difficult On Main Street in Fredencteburg, the 
time wltli it is beyond me.” i Heuers are about to eat a meal at a place

Mr Heuer returns with an amazed I called the Auslander. They have hired 
grin. In one letter, language teacher Susie their own lav^er now. exploring ways to 
Taksik has written; "Wilfried is the epit- stay in the U.S. temporanly. 
ome of the type of Immigrant who helped “I don’t toink we can be ^^PPy

“Somuch help.”saysMr.Heuer,hurry- ; heard of that? _ ^
ing along the hall. “We have never expen-' “For heaven s s^e, says ^r. Heuer. 
enced such a thing." At the custodian’s She orders chicken salad. He takes the 
closet, he says, “Please excuse me now. I “Mexican Fiesta, 
must prepare my vacuum cleaner."

dilemma.
Home, But for How Long?

In their 1991 Jeep, Doris Heuer has dri­
ven her husband across town to work. 
Fredericksburg Elementary stands a story 
high, facing a hay field. Mr. Heuer follows 
the school’s wide, waxed halls to the 
'nurse’s office; Judy Mayo has something 
for him; a sheaf of letters from the staff, 
addressed to the governor.

“We all want him to stay," says Ms. 
Mayo' after Mr. Heuer takes the sheaf to 
the copier. “He gets down on his hands and 
knees and scrubs a commode like a jeweler 
would shine a precious jewel.” She shakes
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wasiduded ifu s of “vestorsds lawfol pem.an=m residems
worldw dft Jei YfU r " '““80'y allots up to 7.1 percent of the

Indl? (aPProa-nately 10,000 visas anmtalM to qualified
foriuv t At least 3,000 ofthe visa numbers are reserved
for mvestments targeted areas, defined as nnal areas or areas of high uT^XXt 
the ” ™llto” in a new connnereial enterprise that is esLIIhed by
invel^T^ l'"'' r “1“^ “ required; the required
investment IS lowered 10 $500,000 in targeted areas. ^ °

^ «=itJent starus.
. T “<i ct«“' the required

condiovJI ^ ptowtles that, at the end of the 2-year period the
eondmons may be removed if the investment was sustained throughout fte prtod of Ae 
mvesrer s restdenee tn the United States. Finai regulattons provting re^ulremel
efficr r '“P *=”t published at 8 CFR 204.6 on November 29 1991
toerdU'.ri'”? h'^ '’""'''‘‘“S requirements for petitions to renlove ’
on May 23,1rus'd™ status were published at 8 CFR 216.6

pS'r'iT™?™' on INS Form 1-526, "Immigrant
Peution by Alien Entrepreneur,” which is filed with the required fee and supponine^
d^umentauon with the INS' Texas or Califom.a Service Center, dependinron which 
office has junsdt^on over the area where the commercral entenrrise will pLlafiy be 
doing business The required documentation must show that thTimmigra^t invLoJhas 
rnvested, or ,s investing, the required lawfully-gained capital in a qu”S3
Uirr^lT'IlT''^"''iT'r’’” '"'■““r >>“ establ4ed and that
will create fulMimejobs for at least lOworkeis. At the end of the 2-year period the
— must file INS Form 1-829, "Petition by Entrepreneur to Remle fte Conans ” 

to be ™ JIT "us been completed and susuined for the eonditiom

Uiider current INS regulations, the investment must be in a for-profit commercial
II S' 7 ^ “lu proprietorship
biisTS .U, ^ ■’“'‘‘'"8 “"■P""!'- '’enture, a corporal,on, a

may be established through the creation of an original business, purchase of an existing 
bus ness and restructuring and reorganizing i, i„,o a new commrtal entelhe oF e

theTmbrof - ■"
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fso, /p, oTk ApprapiSiions Act.
Pub. L ! 02-395, October 6,1992,106 Star 1874) as an adjimct to flic emolovinem

invLms 1 capital m MS-designated regional centers, which use the
exporaSuhtaa “"oogh revenues generated ftom increased

dom^tk ca^ra^ “P°" job-creation and increased

program

The pilot program includes a modified job-creation requirement that enables investors in
SramdT"^ '° Wlh indirect job-creation through revenues
ISaL^to oPPortunrties for investor
panicipation m the immigrant investor program. On November 13, 1997, an amendment
ReSS°Ao ‘ a' of Commerce, Justice, and State, the j;diciTand
Related Agencies Appropnations Act, 1993, changed the number of visas to be
orotTm*? ‘''f“'f the pilot
program for an additional 2 years, until October 1, 2000.

STATlSTir<;

As discussed above, the Immiration Acl of 1990 allocated approximately 10.000 visa 

o^cioL “ a o^legoiy. As shown in the following table
fnTeoTon n?,!!’ u I™*™’ "“”0"oal limit since the '
inception of the program, both in terms of petitions received for investor status and 
nrimigranis admitted as investors.

Fiscal Vear

1992
1993
1994
1995
1996
1997
1998

Investor Petitions 
Received

474
436
513
356
801

1,290
1,368

Investor Petitions 
-Approved

240
384
407
291
616

1.110
358

Investor Petitions Investors Admined as 
------ _____________ Conditional Immigrants'

40
170
82
109
122
141
290

24
196
157
174
295
436
N/A

restrictions.
Exduees spouses and children ol invesiers who are also subject w the numerical

Close to half (45 percent) of the investors admined during Fiscal Years 1994 throuah
wh«e a^mitoZm SSoTom" ‘"S'"'* ™«l or high unemployment areas

mmimura $500,000 mveslmem was required. The remarning 55 percent made
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their invesimenrs iii businesses in non-targeted areas that
invesimeni. require a minimum $1 million

Fiscal Years 1994 through i ooj ^ssions during

miTlAl, I ,nw PABTlriP^TION IN THF r«.« x,ur^j.

panidpation

‘ —LaTres^XdZT' P-P-dea for a 2-yoar
lawfa, pannane^rrSS^L

in ihcir faiJurc to meet the leims of ih ‘•'a 2-year period, resulting
INS has receUv d romm™"he '"
.hat the average commerci;, ^se ^a

P=trnane„.,obsw.ththemimmumre,„Jamou„tsofra;rma“2^e^^^^

Investor worldwide income subject to LI.S. taxation nnr. 
conditional period, the immigrant investor is subiert m T Tt

■ HS=?S~==~“="‘
s:i,i"s.‘,"i t r" •"“ “'SS”aections 101(a)(15). (B), (E)', and (2)“/^' P.="ded in
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A aiiaDiliiy oi attractive investor programs in other countries. Investor programs 
in other countnes may be more attractive to investors than the U.S. program in that 
they may require a lower capital investment and lower standards for job-creation 
(bee Appendix for mfomation on the Australian and Canadian programs.)

Limited program information and outreach. Participation in the EB-5 program 
^ends on the availability of infonnation to potentially interested persons overseas 
While U S. embassies generally make information on EB-5 requirements available to 
interested parties, the U.S. Government has not engaged in significant outreach and
promotional activity. This role has been filled in some instances by the pnvate sector 
Without Government oversight.

lIVCKgASF.lIv PARTICIPATIOIV jy the tnvfstqr PRonw am in luor;

Increased panicipation in the program occurred in 1996 and 1997 for two primary 
reasons. First, the Immigrant Investor Pilot Program attracted investors because of its 
modified employment creation requirements. After 1996, the INS saw a rise m 
investments m approved regional centers. Second, private sector promoters began to
market the immigrant investor program overseas. However, this was not without 
problems.

Many of these pnvate sector entities promoted pooled investment arrangements

agreements. Initially, such arrangements appeared to be 
carefully tailored to meet the statutory requirements, and to enable companies to amass 
large, pooled amounts of capital for the purposes of undertaking more extensive 
employment creation. Accordingly, the INS approved certain of these complex financial 
arrangements. Closer scrutiny of these agreements, however, revealed terms that failed to 
comport with the statutory requirements. These arrangements often contained one or 
more of the following elements.

Pa^ive investment. Regulatory language authorizing passive investments grew out 
or INb response to public comments proposing passive investments to expand 
interest m the EB-5 program. Technical financial agreements that appeared to ensure 
compliance with regulatory requirements enabled increasing numbers of passive 
investors to participate in the program with little involvement in the company and in
ways that ensured the company received little or no investment capital for purposes of 
employment creation. k H

. Debt tovestmenl. After 1996. INS sew e nse in the use of debt investments These

appeared to compon withfte statutory requirements. For example, loans, guaranteed buy.back or red^ption 

agreements, promissory notes, and other notes are debt investment mechanisms that 
o not constitute the long-term commitment of equity capital to new commercial 

enterpnses in the United States so that jobs can be created with that capital. Many of
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these debt hTvestment mechanisms included provisions that relieved the immierant

Investment for which the immigrant was not at risk. After 1996, INS saw an

ITrTYirT,™" •»' "'’estor-s ownbut rather that of a limited partnership, bank, the new commercial enterprise itself, or
another party panicipating through complicated debt anangements. Smh
W rT' “ inmiigrant’s investment into an investment
no liab'hty “ramercial enterprise for which the investor bore little or

INS ACTIVITIFS IN loog

'Y" r arrangements containing features that appeared
ZmmTT T of section 203(b)(5) and section 216A of fte Act
ZX f m ''■" Dbaantber 1997. Pending
Sm X “'■•'’P appropriate means of dealing with the
nlaced h i/faflatt^tnants of the Act, the INS 
p ed a hold on certain petiUons for immigrant investor classification.

Ora the summer the INS issued four precedem decisions providing guidance on these
statuX These precedem decisions clarified many fundamental
Statutory and regulatory requirements, including that;

investment program and, therefore

• cXdTiaphah

• Promissory notes must meet specific standards in order to qualify as capital- for

SXsX!
• An investor must establish the job-creaiing new commercial enterprise;

An investor's business plan must be comprehensive, credible, and detailed, and
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* of high memploymcM must bs in
j ob-creatmg businesses located within ftose specific areas if the mvSor is to tie 

ad antage of the modified statutory provisions for those areas.

t^be^ro^emfi*' investor visa petitions that were found
Lai Z r ] supplemental training on
legal and finical matters to 25 Service officers, including 19 a|udicalots aild
Jufv Id'T TT “ ' e ^ Of edjudicatois that were trained in
were rei™S m T 9 ®'P'™'>er and October; remaining petitions
were return^ to the Service Center where they were originally filed for priority
inTesliLorf n“n a>« ulso included INS
invesiigators. On December 4. 1998, the INS published a notice in the Federal Register

CalZiTlL""""
CURRENT ArTIVTTTf g

SmLtr“"“ witfiin the current statutory

• Evaluation of the Immigrant Investor Pilot Program. The INS has approved 25
tavir ^ octivtties With iiLg^t
imrl!™, Immigrant Investor Pilot Program is intended to assessLhether
and df “ somulsm joh-ereation. economic growth, export trade
beenL el 0PPm'’ed regional centers. The pilot program has’
been in existence for 6 years and is now ready for a full evaluation. .

Accordingly, the INS intends to announce in the Federal Register its plan to evaluate 
ihl '"''““r Pilot Program, One issue that the evaluation will focus on is

' fhalTenoTs /roLmr ^’11 *lS"i«uunt administrative
regu/aro';l“lari::

• Guidance on removal of conditions. The INS expects to issue detailed guidance for 
adjudicating officers on procedures and requirements for petitions on Fom 1 829
rati I/™"!’ “'‘he 2-yearlonditionlir^d n
particular, this guidance will address cases where INS has since deteirnined the initial 
investment may not have comported with the requirements of the IT
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T°‘^ The INS is studying existing
Federal and State programs that, as part of their mission, work with commercial films
In“Fs SS”' employment creation. In particular,
o^^ monitonngl^and
o;^igh, after jhe capital is commifted to job^reatton plt^oseri; *ary 

WslrZlorilt T“ hie Maritime AdminiXation
be used for job^raJL ptipoTS7sl“srmd1i™^^^^^

ne Act,

ISgUfg Aivn I ,KGJSLAT!V£ RErnMMFNni^T-fnjvg

inv”!"* ioiniigrant investor program is an equity
estment program. The statutory language should be amended to make explicit the

the el7rgYi";U“
Recommendation: The INS recommends legislation at 203(b)(5)(A)(ii) 
providing that immigrant investors must make an equity investment in the new 
commercial enterprise, clearly precluding debt investments.

2. Lack of capital invested for job-creation purposes. Under the current siatufrv 
authomy, the required capital may be invested in the new commercial enterprise ov^the 
2-year conditional penod. The statute does not provide a fixed date by whiTh the 

immigrant investor must have invested the required capital.

recommends that legislation require that the ftill

t“E"rr~=-«your coldilllo" -h remains available for fl.e 2-
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Recommendations: The INS recommencb that Congress consider whether it 
intended for passive investors to participate in the immigrant mvestor program. If 
Congress did not intend to permit passive investment, the stamie needs to be 
amended to reflect this. If Congress determines to limit access to the EB-5 
program to immigrant entrepreneurs directly involved in the day-to-day 
management of the enterprise and its operations. Congress may wish to consider 
providing guidance on the level of direct involvement in the operations of the

“ investor to qualify to immigrate under section
203(b)(5) of the Act.

Similarly, if Congress determines that passive investment should remain an 
option. Congress may want to consider providing guidance on the requirements 
for passive investment. In such a case, the INS recommends that legislation 
create a dual system, authorizing participation in the EB-5 program as either an
immipant entrepreneur or a passive investor, and providing a separate set of 
cntena for each track.

In setting cntena for participation as a passive investor, the statute should address 
the financial controls necessary to ensure that the required capital from each of the 
pooled investors is genuinely available to the new commercial enterprise for lob- 
creaiion purposes. Congress may want to consider the opponunities offered by 
me Federal and State programs discussed earlier to attract the foreign equity 
capital of passive investors and, at the same time, to provide necessary monitoring 
and oversight of financial management and the job-creation requirements.

Irrpnrlv aPP»i«tion of section 275(d) of the Act. This section
pi-o^'ides penalties for an individual who knowingly establishes a commercial 

enterprise in order to evade the immigration laws, but provides no penalties for

may use U,e EB-5 program ,o

Recommeudaiion: The INS recommends legisiauon clarifying that this section 
IS applicable to any person, enterprise, or entity that intends to evade the 
imm.yat.on laws by knowingly misrepreseming the EB-5 prog.™, either orally
or m ^..ng, by advising, marketing, promoting, or arranging access to it throuah 
any otner means.
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rFoWoSWact
ANALYSIS STATEMENT

(This Statement is not pvt of the RegutiVans)

Description

^ provincial govemmoii-adminisiered venture

^bcc operates Its own immiEram investor program under the authoriiv

invL w Undertakes in the Accord to administo its
the fediSTS^ " ‘‘bjcctives of

I fo'' n'«' investment byimmgrant investors. These regulations establish a rede<;icm»H Pr/sm ^ ^

3K£srss':sJSi«=s.
1. Immigrant Investor Program

reeioTTc ^°8ram seeks to promote economic growth in all
mvBmcm capital to cS"LveSSS”lcS””l°‘”

been mvested by 16,417 tnvestota panic.panng ai the Pto^L

|^£&c=rjsis~s?b'^f a investor money and invests in other bvZis^S

s«i4’isarcSKs'X‘3r:if,s.„
SSlSsa™Ss~£”“

- action to obtain compliance with the regulations, ^ orcemem

Three minimum investment amounts ars ottered to enrn.,rmm ■ 
in all provinces. In British Columbia. Ontario J

r>f 1
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:;s25?:ooi is “

2. The need for Progrtja redesign

and dSc^o^Sve'crfou^tl^?^- ^ structure
Canadian cm 11 IuiiiTugrani investor money to work in

businesses. The Program ^vas piimaiily 

“ ^design ud openuion of the Progran wSe
niles reduced economic hSftta

sasaeasssss?;."”-"‘’coefi,, Here oS“ are 

proI3 re»^ll?'and

3. The redesigned Immigrant Investor Program

The broad objectives in redesigning the Program were lo;

i mcrcasc the economic bcnefii' 
b. further reduce the potential for abuse-
'■ Prarr^'ald m 8»van,mc„. rcsoureca rcqu,red ,o adm-nistcr Ac

^ pt^ijcTar^r ““ •<=

sHSSsSiSs “Sa-.benefii by malong substantial investments m Canada ° economic

■.-.)■ 7
17/ir,/<jR ?i m ,11
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money *'

,aie:
The major changes in the reguJatjons:

* SkST“°?"/“immuaJtoJ1 million:

. oSSS^f"^ “f money «

4. Overriew of the redesigned Program

=3‘^£s.w ^™=nsT”
(a) The singje window investment model

A single fedW w™ow I5irrcpfSc^h?nuJn°" beh^f of provincial funds.

gsa&^rssrSHKFS.- Ss: sssd^,?&-HS'fs ■“
security i. no. re&ndoSe,1Sg. ^he

The S500.000 will be refunded lo ihc investor before landing if;
J^e,investor is refined e„ vis. (w.*,„ 60 days of the

; £|S,rX“ss'."sr'‘--'--"“'*' Si,=ss£S5s,TOj“r‘.mmistam visas being relumed to the visa office)

•if'
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and 50 percent distributed
nW^,^ investment aJJocated to each province via the debt 
obliganon prepared and delivered to them by CIC

(b) Investon

^mvKtor's reqi^ minimum net worth (accumulated through their

investmoiis (Tier HI) are also

“ uwrer in a province (meaning a pro ince that has signed an immigration agrecmcDt with the federal

“y«* “ Pragram in order to be selected
«JUld invest in the Quebec Program and be selected federally. Jus regulatory amendment harmonizes fedSi

requuemente with (^bec's regulations, whieh require all investors 
assessed under its requirements to invest exclusively b its program.

(c) The Quebec Program

Quebec has agreed to hannonize its regulations in terms of the increased 
mvestmem amount of $500,000 and the investor net worth of SI million.

(d) Consequential amendments and transitional rules

^ regbations and minimize the confusion between the 
> cureent Progr^ and the redesigned Program, regulations applicable only

Apnl 1. 1999. Some of these businesses and funds will operate for at least 
five more years until investors' hold periods expire.

Alternatives

(a) Alternatives to regulating

Ucre arc no workable alternatives to a regulatory framework for the
Program rules were^ni^ed m admimstrativc guidelines. Guidelines pronto be ineffective 

and were consequenUy converted to enforceable regulatioos The simnlcr

(b) Alternatives to the redesigned Program

In redesigning the Program a number of options were considered:
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(i) Cancel thz federal Program

the Progmn is a. imimSSL und^le becaiJK

S's:s£r^S5i'ss,tJs„
(U) tapl«.B., tt. Prztrun .n March 22,1W

amadments

W3. not suiiorted bTSyTtTpro^4 ^design model

Benefits and Costs 

Benefits

p™vK^“SS^£““g“tJnvc«=r Program. 

fS* inves^r money

responsible for n-navm^nT k J^ovmcial funds wi.0"“ fo, rubseqn™ will be

provincial resources to admmsier
applications ,s also simplified Visa uf* kf
If the investment has been made to ^
orUy after the money has be^n mce^S “^Sram visas are issued

sufTicieni^ita^m ensure that investors have
mitial invcsmient. ^ Canadian economy beyond their

Costs
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mess or 
iscrease

Consultation

therodesigiL P«i« and were also considered in

nuSSSlrb5^SK,i«"SL^;?“ "CBved from
Adwsoo- Gmop's raCSiSSSs ®

Compliance and Enforcement

f investor laon^.

s&S^ss'seESss'.
*' ■"’Mni™ is made prior to

;-n-„tss:rjssss:““>^-
Contact

Don Myatt 
Director
Business Immigration Division 
Citiz^hip and Immigration Canada 
7th Floor, Journal Tower North 
300 Slater Streei 
Ottawa, Ontario 
KIAILI

Telephone; 613-957-0001 
Facsimile: 613-941-9014

December 19S8

■ 'f-
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WlA
migration to AUSTRALIA AS AN INVESTOR (131 visa)

visa, applicants will need to show that are: of pennanect entry

• owners or pw-ownersofsuccessfiil businesses; or
• professional investors who can demonstrate a tAck record of managing an investment portfolio

*•«- auccessfirJly operated th«r own

Key Requirements

• Overall, a successful record of business or investment activity,
' experience in the active management of a business or portfolio of elkible

In at least one of the preceding five years the applicant should either

have maintained direct and continuous involvement in the management of a 

■ ^ ^ minimum of a 10% ownership

|-^ have maintained direct and continuous involvement in the management of an 
mvestmeni portfolio to a value of at least AUDI million; and

^ be prepared to invest for three years in a capital guaranteed desigoMMinyestment 
in Australia and

more than the capital to be placed in the designated investment.

Language Ability Language Charges

“ ">o« ■"dior urban a-eas of

ChUdren under the age of .18 years are not subject to a language charge.

1 of2
2^«9I:36PV
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DESIGNATED INVESTMENTS

goveniments have been authorised to offer bonds specifically designed for

State bonds are government guaranteed which means that payment ofinterest and repayment of 
capital IS guaranteed by the state government issuing the bond.

" «y e-, b. d«e™med on .he dey fends are

Such bonds are issued in the form of inscribed stock rather than as bearer securities. The bonds are issued 
at par which means that each ASIOOO buys ASIOOO face value of bonds.

The issue date is the date on which the investment funds are credited to the registry account and final 
mterest rates - fixed for the duration of the bond - can only be determined on the date funds are received.

worSy day ther^erT principal is repayable in fuU upon maturity (or the next

The Taxation Implications of Making a Designated Investment

The Australian Taxation Office has advised that income earned from designated investments in AustraUa 
are subject to tax under Australian taxation law,

W.y ftiTi
earned on a designated investment will

of “■= p-

Whfie there are legal means of minimising tax payable there are also severe penalties in Australia for tax 
avoidance. Ail investor migrants should consider seeking professional advice from a qualified accountant 
about their specific obbgations and circumstances MCA can provide these introductions at no 
obligauon, as part of its post arrival service to its clients through our Australian offices

1 of2
23/99 1:39 PM
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MC&
ELIGIBLE INVESTMENTS LINDER THE INVESTMENT LINKED

MIGRATION CATEGORY
EUgible investments which may be considered in detenrnnmg whether you meet the profile of an investor

migranon category include oneor more ofthe foUowipg;

• An ownership interest in an active business;
• commercial loans made to a business (provided they are properly documented)
• cash held on deposit;
• stocks and bonds;

real estate (excluding your persoMl residence) which is income producing or which you can show
has been purchased for capital gain; 
gold and silver bullion.

In order to qualify as an eUgible investment, you must be able to demonstrate that it is;

• Owned in whole or in part by you and/or your spouse;
• Actively managed by you during the investment period under consideration; and
• An mvestment m which you are aaively involved in decision making concerning its evaluation, the 

selection of investment options, and its disposal.

Last updated: June IS. 1997

2/3/99 1:37 PM
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LRM rO: JAWT 5 S'JBJECT: JUSTICE Report on EB-5 Investor Visa Prograr

RESPONSE TO 
LEGISLATIVE REFERRAL

memorandum

e-IMif or by (oxioj u> “I, »»“ lowoixl by
broneb-wid. ir„. .bown bolow (NOT ,b. only.,..

You may also respond by;
.bow.,)/;; «n. (y«. «, b. 0.„™c»d

(2) sanding us a memo or letter
ease include the LRM number shown above, and the aubjact shown below.

not

TO:

FROM:

Branch-Wide Line (to reach legislative assistant): 395-3467

'ifj__________
|/t£AI0 EU&O
DPC

jistjjysra

. (Date)

, (Name)

, (Agency) 

(Telephone)

Tb. ,o«o.u., rb. ,.,0,0.0 „ o„, „.„oy .0 yo„, ^

Concur 

No Objection 

No Comment

See proposed edits on pages

Other:

__ fax return of pages, anached to this response sheet


