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In addition, the Federal Rules of Evidence provide that such evidence is
admissible only if the defendant's beliefs or membership in an organization is relavant
to the charges. F.R.E. 402. Even relevant evidence may be excluded when its
probative value is substantially Outweighed by the danger of unfair prejudice, confusion

. Certification Concern

The ACLU's second concern is with the certification requirement that is included
in the Local Law Enforcement Enhancement Act of 2000. The requirement permits a
federal prosecution only after the Department of Justice consuits with state or local law
enforcement officials ang determines that:

(a) the state does not have jurisdiction or does not intend to exercise jurisdiction;
(b) the state has requested that the federg) government assume jurisdiction; (c)
the state does not object ta the federg) government assuming jurisdiction: or (d)
the verdict or sentence obtained pursuant to state charges left demonstratively
unvindicated the federaj interest in eradicating bias-motivated violence.

The ACLU contends that this provision will lead to “Unwarranted dyal prosecutions of
the same defendant” angd ‘result in an unwarranted expansion of federal authority,”

The ACLU's concems are entirely misplaced. The Department of Justice hag a
formal policy (the *Petite Policy*) on dual and successive prosecutions which bars
bringing a federal prosecution after a state prosecution arising from the same incident
unless the matter involves a “substantial federa] interest* that wag “demonstrably

unvindicated” in the state proceeding. Between 1994 and 1999, the Department

The Department wouid continue to limit its investigations and prosecutions to
those cases where federal jurisdiction is hecessary to achjeve Justice in a particular
case. Qur decision to use oyr authority would only be made after consultation with the
state and lacal officials involved, g palicy that is explicitly reflected in the Memorandum
of Understanding (*MOU") we entered in 1998 with the National District Attomeys
Association (“NDAA*). The MOU encourages early communication between local, state
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l. Evidentiary Concem

The ACLU has Proposed addition of the following evidentiary provision to the
Law Enforecement Enhancement Act of 2000:

In any prosecution under this section, (i) evidence proving
the defendant's mere abstract beliefs or (ii) evidence of the
defendant's mere membership in an organization, shall not
be admissible to establish any element of an offense under
this section,

The inclusion of thig language would seriously diminish the ability of the
Department of Justice to Prosecute hate crimes pursuant to the proposed amendment.
The existing Federal Rules of Evidence and the constitutional standard set forth by the
Supreme Court strike the proper balance in determining when to aliow consideration of
evidence of a defendant's beliefs or membership in an organization.

restriction would seriously hamstring effective jaw enforcement.

The consideration of such evidence is clearly permissible under the First
Amendment, Dawson v, Delaware, 503 U.S. 159, 164 (1 992), In Dawson, the Supreme
Court rejected the argument that “the Constitution forbids the consideration in
sentencing of any evidence concemning beliefs or activities that are protected under the
First Amendment.* id. at 164, However, becayse the evidence of the defendant's
membership in a white Supremacist organization was not linked in any way to the
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federal, or some combination of al| three,

Finally, the legislation’s certification requi

effect that the ACLU predicts. Itis designed to describe explicitly the requirement that
the Department consuit with and, in appropriate circumstances, defer to local
prosecutors, These requirements extend beyond the provisions of existing law.

For these reasons, it would b

€ unnecessary to insert the additional Certification
requirement that the ACLU requests,
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